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PREFACE. 


The  Reports  of  Scotch  Appeals  in  the  House  of  Lords  here  collected  originally 
appeared  as  part  of  the  last  23  volumes  of  the  Series  known  as  the  "  Scottish 
Jurist,"  and  they  contained  a  full  account  of  the  arguments  of  Counsel  at  the 
Bar  of  the  House  of  Lords — not  elsewhere  accessible — as  well  as  a  shorthand 
note  of  all  the  Judgments,  carefully  corrected  at  the  time. 

The  Reports  having  been  considered  of  permanent  value,  and  the  demand  for 
them  having  of  late  increased,  owing  to  various  circumstances,  the  Reporter  has 
been  requested  by  the  Heads  of  the  Legal  Profession  in  Scotland  to  republish 
them  in  a  separate  and  more  convenient  form.  This  request  he  has  complied 
with;  and  having  obtained  the  consent  of  the  Proprietors  of  the  outstanding 
interests  in  the  "  Scottish  Jurist,"  he  b^s  to  express  to  those  gentlemen  his 
respectful  acknowledgments. 

In  carrying  out  the  present  republication,  the  Reporter  has  found  it  necessary 
to  alter  considerably  the  preliminary  parts  of  the  Reports,  so  as  to  make  the 
statement  of  facts  more  complete,  and  the  arguments  more  easily  followed.  He 
has  also  rewritten  most  of  the  earlier  rubrics  or  head  notes,  as  he  was  not  during 
the  first  half  of  the  period  personally  responsible  for  these,  and  his  subsequent 
experience  has  enabled  him  easily  to  know  how  to  improve  them.  The  Text  of 
the  Aliments  and  of  the  Opinions  of  the  Law  Lords  has  been  again  carefully 
revised,  and  numerous  clerical  and  other  errors,  which  had  crept  into  the  first 
Reports,  have  been  now  corrected. 


vi  PREFACE. 


Owing  to  the  great  variety  of  authorities  referred  to  in  the  arguments,  the 
Reporter  has  made  it  his  special  business  carefully  to  verify  each  of  these 
references  throughout  the  volumes.  The  English  cases  cited  being  nearly  as 
numerous  as  the  Scotch,  he  has  collected  the  whole  into  two  separate  Tables — 
one  consisting  of  the  Scotch  cases,  and  the  other  consisting  of  the  English  cases 
— with  their  respective  quotations  attached,  as  well  as  the  pages  of  these  volumes 
where  they  are  cited.  And  as  many  leading  cases  in  the  Laws  of  both  countries 
on  a  great  variety  of  subjects  have  been  here  so  frequently  commented  on, 
distinguished,  approved,  doubted  or  discredited  by  the  Law  Lords,  those  pages, 
where  this  special  notice  occurs,  have  been  separated  from  the  common  citations, 
so  as  to  facilitate  the  reference  to  the  important  passages. 

Notes  have  also  been  added  to  most  of  the  important  Reports,  pointing  out 
other  and  later  decisions  in  which  those,  here  reported,  have  been  followed, 
with  or  without  qualifications,  or  have  been  in  some  special  manner  touched 
upon. 

The  greatest  care  has  been  bestowed  on  the  Index,  so  as  to  make  it  supply  a 
ready  means  of  finding  not  only  the  points  actually  decided  by  the  House  of 
Lords,  but  also  the  various  moot  points  raised  or  touched  upon  in  the  arguments, 
and  in  the  Opinions  of  the  Law  Lords.  This  feature  of  the  work — ^so  seldom 
found  in  current  cotemporary  Reports  —  may  well  be  expected  to  be  fully 
elaborated,  when  so  many  leading  cases  are  collected  in  two  volumes  like  the 
present,  which  are  now  compact,  and  full  of  matter,  and  abounding  with  passages 
so  often  in  request. 

For  the  convenience  of  those  not  familiar  with  the  mode  of  citing  Scotch 
Reports  it  may  be  proper  to  notice  here  the  following  as  the  leading  abbrevi- 
ations : — 

M. — Morison's  Dictionary  of  Decisions.  21  vols. — cited  by  the  continuous 
paging. 

Br.  Sup. — Brown's  Supplement  to  the  Dictionary. — 5  vols. 

F.  C.  (added  to  the  date). — The  Faculty  Collection  of  Reports — ^A.D.  1752 
— 1 841.    37  vols. 

S. — Shaw  and  others'  Reports  of  Court  of  Session  Cases,  16  vols.  A.D.  1821 
— 1838.    (The  First  Series),  First  Edition. 


PREFACE.  vii 


D.— Dunlop  and  others'  Reports — 24  vols.  A.D.  1838 — 1862.  (The  Second 
Series.) 

Macph. — Macpherson  and  others'  Reports,  11  vols.  a.  D.  1862 — 1873.  (The 
Third  Scries.) 

Rett — ^Rettie  and  others'  Reports,  the  current  series  (The  Fourth  Series), 
beginning  A.D.  1873. 

The  note  at  the  commencement  of  each  of  the  Reports  in  these  volumes  gives 
the  references  to  the  Reports  of  the  same  case  in  its  previous  stage  in  the  Court 
of  Session.  And  to  these  are  added  the  letters  S.  C.  (same  case),  followed  by 
the  references  also  to  the  cotemporary  Reports  of  the  same  case  in  the  House  of 
Lords,  if  any.  The  present  volumes  of  Reports  are  cited  as  "  Paters.  Ap."  to 
distinguish  them  from  Paton's  Appeals. 

Goldsmith  Building,  Temple, 
March,  1879. 
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REPORTS  OF  SCOTCH  ^APPEALS 

IN  THE  HOUSE  OF  LORDS.:^  '.. 


MAY  8,  1851. 

John  Edward  Geils,  Afpellant,  v.  Mrs.  Frances  Dickenson  or  Geils, 

Respondent, 

Appeal  to  House  of  Lords — Competency— Right  to  begin,  Stats.  48  Geo.  ill.  c.  151 ;  6  G^o.  iv.  c. 
120 — Husband  and  wife — Foreign  divorce — Dilatory  plea — G.,  a  domiciled  Scotsman^  sued  his 
wife  in  England  for  restitution  of  conjugal  rights^  when  she  claimed  and  obtained  a  divorce 
a  mensi  et  toro,  then  the  largest  remedy  allowed  in  England,  She  next  sued  him  in  Scotland 
for  a  divorce  a  y'miQxXo  foumUd  on  the  same  acts  of  cuiultery^  when  he  set  up  the  defence  of  res 
judicata. 

Held  that  G^spiea  was  a  peremptory  and  not  a  dilatory  defence^  and,  therefore^  on  the  Court  of 
Session  repelling  it,  he  could  appeal  without  leave  of  the  Courts  notwithstanding  6  Geo,  I  v.  c. 
120, }  5. 

Held  further,  that  when  a  respondent  presents  a  petition  praying  that  the  appellants  appeal 
he  dismissed  as  incompetent,  and  the  Appeal  Committee  orders  that  single  point  to  be  argued  at 
the  Bar,  the  respondent  has  the  right  to  begin} 

A  Scotsman  domiciled  in  Scotland  married  an  Englishwoman  in  England.  He  immediately 
afterwards  returned  with  his  wife  to  Scotland,  for  the  purpose  of  taking  up  a  permanent  residence 
there.  A  few  years  afterwards,  the  wife  left  her  husband,  and  returned  to  England.  The  husband 
then  proceeded  against  his  wife,  in  the  Arches  Court  of  Canterbury,  for  restitution  of  conjugal 
rights.  The  wife  appeared  in  the  suit,  and  pleaded,  in  the  form  of  a  '^ responsive  allegation,*' 
said  by  English  counsel  to  be  in  law  equivalent  to  a  counter  action  of  divorce,  that  she  was 
entitled  to  divorce  a  mensd  et  toro,  on  the  ground  of  adultery  and  cruelty  committed  by  the  husband 
m  Scotland.  Decree  of  divorce  a  mensd  et  toro  having  been  pronounced  in  her  favour  in  that 
sait,  that  being  the  largest  remedy  then  available  in  England,  she  then  brought  an  action  in 
Scotland  for  the  greater  remedy  of  divorce  a  vinculo  matrimonii,  against  which  the  husband 
pleaded  in  defence  that  she  was  barred  therefrom  by  the  remedy  she  had  obtained  in  the  English 
Court.    The  Court  of  Session  repelled  the  defence. 

After  the  date  of  that  judgment,  the  husband  presented  an  application  to  the  Inner-House  for 
leave  to  appeal  to  the  House  of  Lords  ;  but  on  the  22nd  January,  185 1,  it  was  refused  by  the  Court. 
He  thereafter  entered  an  appeal  in  the  House  of  Lords,  against  the  interlocutors  of  the  Lord 
Ordinary  and  Inner- House,  and  the  usual  order  was  made  on  the  respondent  to  answer.  Instead 
of  lodging  answers,  the  respondent  presented  an  application  to  the  House  of  Lords,  praying  that 
the  appeal  should  be  dismissed  as  incompetent.  The  Appeal  Committee  ordered  the  parties  to 
lodge  cases  on  the  objection,  and  directed  it  to  be  argued  at  the  bar  of  the  House  of  Lords  by 
one  counsel  of  a  side. 

The  respondent  maintained  in  her  printed  case  that  the  appeal  was  incompetent,  i.  Because 
the  interlocutors  appealed  from  are  interlocutors  repelling  a  preliminary  or  dilatory  defence  ;  and 
against  such  interlocutors  no  appeal  to  the  House  of  Lords  is  competent,  unless  with  express 
leave  of  the  Court  of  Session,  which  leave  has  in  this  instance  been  refused. — Shand's  Practice, 
pp.  317,  336.  Milne  v.  Gauld's  Trustees,  3  D.  345.  Smith  v.  Stoddart,  12  D.  1185.  Laidlaw 
V.  Dunlop,  9  S.  $79.  2.  Because  the  appellant  having  litigated  in  the  Court  below  on  the 
footing  of  the  defence,  which  has  been  repelled  by  the  interlocutors  appealed  from,  being  a 
preliminary  or  dilatory  defence,  without  any  complaint  or  objection  on  his  part  to  it  being  so 
treated,  he  is  barred  as  by  personal  exception  from  now  maintaining  an  appeal,  which  is  com- 
petent only  on  the  assumption  that  the  said  defence  is  not  a  preliminary  or  dilatory  defence. 

, ■ 

*  See  previous  report  13  D.  321 ;  23  Sc.  Jur.  137  ;  also  later  report  in  H.  L.,  25  Sc.  Jur.  88,  and 
tost  30  Nov.  1852.  S.  C.  I  Macq.  Ap.  36 :  23  Sc  Jur.  435. 
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3.  Because,  subsequent  to  the  defence  ii;- question  being  disposed  of  by  the  interlocutors 
appealed  against,  the  appellant  both  took^^nXl  was  also  a  party  to,  various  proceedings  in  the 
cause  in  the  Court  below ;  whereby  he  •njis  'Ipst  or  perempted  any  right  of  appeal  otherwise 
competent  to  him.  •/%    *. 

Tht  appellant  m  his  printed ^c^aie^r^f^h^d.  to  Regiam  Majestatem,  ch.  11.  Balfour's  Prac 
p.  343,  c.  I.  Stair,  4,  39,  13.  ^('se^^  apd  appendix,  56 ;  More's  Ed.  p.  792.  Forbes'  Inst,  part  IV.  B. 
I,  c.  2,  t.  I.  Bankton,  4,-,25,  ^5.  'Erskine,  4,  i,  66.  Bell's  Diet,  of  the  Law  of  Scotland,  p.  273, 
voce  "Defences."  RvssjU's^orm  of  Process,  p.  53.  Darling's  Prac.  vol.  i.  p.  197.  Shand's 
Prac,  vol.  i.  p.  317.  '•  l^^arrender  v.  Warrender,  2  Sh.  &  Macl.,  154;  and  see  Appendix,  p.  2. 

-<4«^^rA>«,Tpr  appellant,  was  about  to  begin  the  argument, — 

The^fioH^* Advocate^  for  respondent,  claimed  to  do  so,  on  the  ground,  that  as  the  House  was 
pot  sittmg  to  hear  the  merits  of  the  appeal,  but  merely  to  dispose  of  a  preliminary  objection  to 
.  •' Jts 'competency,  the  party  making  the  objection  was  entitled  to  be  heard  first  in  support  of  it. 
•  ,!  '•  'Mr,  Anderson  referred  to  the  case  of  Campbell  v.  Campbell y  i  M'L.  &  Rob.  387, and  said  that 
".   the  result  of  this  hearing  might  be  to  dismiss  the  appeal. 

[Lord  Chancellor. — In  Bald  v.  Kerr^  3  S.  &  Macl.  47,  the  party  objecting  was  heard  first 
There  are  other  cases  to  the  same  effect — though  certainly  that  of  Campbell  v.  Campbell  is  the 
other  way.  When  a  question  involving  the  merits  is  likely  to  occur,  there  may  be  some  difficulty ; 
but  as  the  Appeal  Committee  in  this  instance  expressly  restricted  the  hearing  to  the  com- 
petency, and  directed  the  argument  to  be  confined  to  the  one  point,  as  fo  the  character  of  the 
plea  involved  in  the  appeal,  I  think  the  respondent  is  entitled  to  begin.] 

Lord  Advocate, — The  ground  of  objection  here  depends  on  the  construction  to  be  given  to  the 
statute  6  Geo.  iv.  c.  120,  which  in  a  great  measure  regulates  the  procedure  in  cases  of  appeal 
from  interlocutory  judgments  of  the  Court  of  Session.  It  is  necessary  to  consider  the  circumstances 
out  of  which  the  cause  arose.  The  appellant,  a  landed  proprietor  in  Scotland,  married  an 
English  lady  of  property,  and  while  they  were  on  a  visit  in  England,  she  left  him.*  He  thereupon 
instituted  a  suit  in  the  Court  of  Arches  for  the  restitution  of  his  conjugal  rights,  and  she  was 
advised,  rightly  or  wrongly,  to  plead  various  acts  of  adultery  on  his  part,  and  to  conclude  for  a 
separation  a  mensd  et  toro.    In  this  course  she  was  successful. 

[Lord  Chancellor. — How  successful  ?  Is  the  form  of  the  responsive  allegation  set  forth  in 
any  of  the  documents  before  the  Court  ?    Do  they  shew  she  prayed  substantively  for  a  divorce  ?] 

The  documents  before  the  Court  do  not  contain  the  proceedings  in  the  Court  of  Arches,  but  the 
fact  was  so.  The  important  point  is,  however,  that  she  was  forced  into  the  English  Court,  and 
had  no  alternative,  as  she  was  advised,  but  to  plead  as  she  did.  But  notwithstanding  this 
involuntary  step,  it  was  competent  for  her  to  take  the  benefit  of  her  husband's  domicile,  which 
was  Scotland,  and  to  raise  her  action  in  the  Court  there.  The  case  of  Alison  v.  Catley,  i  D.  1025, 
differs  from  this,  as  there  was  a  want  of  bona  fides  there,  and  no  judgment  had  been  pronounced 
in  the  suit  at  the  time  the  action  was  brought  in  Scotland.  The  husband  in  that  case  chose  the 
appropriate  remedy  in  the  first  instance. 

[Lord  Chancellor. — Supposing  that  Mrs.  Geils  had  herself  originally  petitioned  for  divorce, 
and  had  obtained  it,  you  say  that  would  make  a  difference  ?] 

Yes  ;  Scotland  was  the  contemplated  domicile  of  the  marriage. 
[Lord  Chancellor. — That  is  more  a  question  on  the  merits  of  the  appeal.] 

It  is  doubtful  if  a  separation  from  bed  and  board,  obtained  in  a  Scotch  Court,  would  have  been 
any  answer  to  this  action.  The  course  which  the  Lord  Ordinary  took  was,  to  call  for  proof  of 
the  proceedings  in  the  English  Court,  and  to  order  the  opinion  of  English  counsel  to  be  taken  for 
the  information  of  the  Court  in  Scotland,  and  after  this  was  done,  he  repelled  the  preliminary 
defence,  and  the  Inner  House  adhered  to  his  interlocutor.  It  was  then  that  the  appellant,  having 
been  refused  leave  to  appeal  against  that  decision,  thought  of  taking  advantage  of  the  position 
in  which  he  stood. 

[Lord  Chancellor. — There  is  no  necessity  for  going  into  the  conduct  of  the  parties  below ; 
the  sole  point  here  is,  whether,  in  point  of  law,  the  plea  adjudicated  upon  is  to  be  considered  as 
a  dilatory  or  a  peremptory  defence. J 

It  is  difficult  to  define  what  is  a  dilatory  and  what  a  peremptory  plea,  as  there  are  many 
which  partake  of  the  nature  of  both.  According  to  §  5  of  6  Geo.  iv.  c.  120,  it  seems  the  Lord 
Ordinary's  duty  to  decide  whether  the  defence  set  up  is  of  the  one  character  or  of  the  other. 
It  is  obvious,  that  unless  this  be  a  dilatory  plea,  he  had  no  power  to  deal  with  it  in  the  way 
pointed  out  by  that  section.  But  it  is  the  everyday  practice  of  the  Courts  in  Scotland  to 
treat  such  pleas  as  preliminary  defences.  Thus,  in  questions  of  title,  if  there  was  a  plea 
denying  the  legitimacy  of  the  pursuer,  that  would  be  disposed  of  in  the  first  instance  before 
the  defences  on  the  merits  came  to  be  entertained. 

[Lord  Chancellor. — But  what  distinction  could  there  be,  in  such  a  case  of  title,  between  the 
merits  and  such  a  preliminary  defence  .'^  If  the  pursuer  be  not  legitimate,  the  case  is  at  an  end. 
That  plea  goes  to  the  merits.] 
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The  Courts,  nevertheless,  are  in  the  constant  habit  of  so  dealing  "with  such  defences,  and  many 
of  those  go  much  more  into  the  merits  than  the  present,  which  is  more  in  the  nature  of  a  per- 
sonal bar.  Thus,  the  question  of  jurisdiction  is  more  of  a  peremptory  than  of  a  dilatory  defence, 
and  yet  it  may  be  nothing  but  the  latter  in  the  case  of  a  foreigner,  who  has  been  arrested 
juriidictionis  fundanda  causd,  and  pleads  that  the  arrestment  was  improperly  laid  on.  So  in  all 
questions  involving  points  of  process  or  formality.  A  suit  pending  in  another  Court  may  be  a 
dilatory  defence,  while  a  plea  of  res  judicata  is  a  peremptory  one. 
[Lord  Chancellor.— That  is  what  the  other  side  will  say  here.] 

But  this  is  not  a  question  of  law,  so  much  as  of  procedure  in  the  Courts  below.  The  term  at 
best  is  of  a  flexible  nature,  and  it  often  depends  on  the  course  followed,  whether  a  plea  turns  out 
to  be  dilatory  or  peremptory.  Here,  the  pleas  were  expressly  pleaded  as  dilatory,  and  so  treated 
all  along. 

[Lord  Chancellor.— What  shews  that?    How  would  you  have  raised  your  pleas,  if  you 
intended  to  treat  them  as  other  than  dilatory  ?] 

I  admit  there  would  have  been  no  change  in  the  form.     It  is  not  the  practice  now  to  separate 
the  dilatory  from  the  peremptory  defences,  except  in  actions  of  reduction.    At  all  events,  the 
appellant  has  taken  the  judgment  of  the  Court  on  them  as  dilatory,  and  because  that  judgment 
is  against  him,  he  turns  round  and  contends  that  they  are  peremptory. 
[Lord  Chancellor. — What  would  be  the  effect  of  sustaining  this  preliminary  defence  ?] 

It  would  be  a  bar  of  the  action. 
[Lord  Chancellor. — Then  why  call  it  a  preliminary  defence?  How  is  it  treated  in  the  books  ? 
Shew  me  where  it  is  held  discretionary  in  the  Court,  and  not  a  matter  of  strict  law,  to  consider 
such  a  defence  as  one  or  the  other  of  these  kinds  of  plea  ?] 

Stair,  B.  iv.  t.  39,  §  13,  describes  dilatory  pleas,  but  his  definition  is  more  confined  to  objections 
on  executions,  which  are  dealt  with  at  once  without  probation  ;  whereas  now,  under  the  statute, 
the  Lord  Ordinary  is  empowered  to  take  proof,  and  it  is  the  common  practice  to  do  so.  In 
Milne  v.  Gaulds  Trustees^  3  D.  345,  the  defence  was  dealt  with  by  the  Lord  Ordinary  as  a 
preliminary  one,  and  yet,  if  it  had  been  sustained,  it  would  have  been  a  bar  of  the  action.  The 
same  may  be  said  of  Smith  v.  Stoddart^  12  D.  1 185.  In  Laidlaw  v.  Dtmlop,  9  S.  579,  it  was 
held,  that  a  plea  in  the  nature  of  a  bar  should  have  been  stated  and  disposed  of  as  a  preliminary 
defence. 

Anderson  for  appellant. — We  may  assume  here  that  the  plea  is  good  and  well  grounded,  and 

that  the  respondent  obtained  the  sentence  of  the  Court  of  Arches  regularly ;  but  we  have  nothing 

to  do  with  the  conduct  of  the  parties,  as  the  record  is  not  made  up  on  that  point.    Our  sole 

husiness  is  to  consider,  whether  this  is  a  dilatory  or  a  peremptory  defence.     If  we  look  to  the 

substance  and  common  sense  of  the  plea,  it  is  tantamount  to  saying — "  You  have  got  already  all 

the  redress  you  are  entitled  to — you  are  not  to  come  to  the  Scottish  Court  merely  because  it 

happens  to  provide  a  more  ample  redress  than  what  you  have  obtained  in  the  English  Court." 

There  are  only  two  sections  of  the  act  6  Geo,  iv.  c.  120,  which  deal  with  this  matter — the  5th 

and  6th — the  latter  being  merely  explanatory  of  the  former.     We  do  not  find  that  the  statute 

defines  what  it  considers  a  dilatory  defence.     It  was  obviously  unnecessary  to  do  so,  for  the 

distinction  is  well  known  in  the  law  of  Scotland.     The  duty  of  the  Lord  Ordinary  is  merely  in 

initio  to  see  that  all  is  right,  and  he  is  to  single  out  what  of  the  defence  goes  merely  to  the  form. 

Now,  the  present  plea  is  not  a  failure  to  do  anything  formal ;  it  is  this — You  have  got  satisfaction. 

It  is  in  the  nature  of  res  judicata.    Suppose  the  Lord  Ordinary  had  sustained  the  defence,  he 

must  have  assoilzied  the  pursuer.     The  authorities  nowhere  mention  such  a  plea  as  this  as 

included  among  the  dilatory.     The  form  of  process  before  the  Lords  annexed  to  Reg.  Maj.  c.  1 1 

and  12,  does  not  include  it  in  the  enumeration  given.    Nor  does  it  come  within  the  description 

given  by  the  leading  institutional  writers — Balfour's  Prac.  c.  i,  p.  343.     Stair,  B.  iv.  t.  39,  §  13. 

Forbes*  Inst,  part  IV.  B.  i,  c.  2,  t.  i.     Bankton,  4,  25,  25.     Erskine,  4,  i,  66.    Bell's  Diet,  voce 

"Defences."     Russell's  Form  of  Process,  p.  53.     i  Darling's  Prac.  197.     i  Shand,  317.     In 

Warrender  v.  Warrender^a.  Sh.  &  M*L.  154,  a  similar  plea  was  treated  as  preliminary  by  the 

Court  below,  and,  on  appeal,  the  House  found  the  defences  not  to  be  dilatory.     So  in  Clyn^s 

Trustees  y.  Cfyne,  M'L,  &  Rob.  72,  this  House,  on  appeal,  held,  that  what  had  been  treated  by 

the  Court  below  as  preliminary  defences,  went  to  the  merits.     Now,  we  deny  having  treated  the 

plea  as  dilatory  in  the  Court  of  Session,  and  it  is  quite  immaterial  whether  the  Court  so  treated 

It  or  not.    It  is  clear  that  the  plea  itself  goes  to  the  whole  case :  If  it  were  sustained,  there 

▼ould  be  nothing  left  to  adjudicate  upon.    Even  if  it  were  held  to  be  a  preliminary  defence,  it 

does  not  follow  that  it  is  a  dilatory  one ;  for  though  all  dilatory  pleas  are  preliminary,  yet  all 

prtliminary  pleas  are  not  dilatory.  A  very  good  example  of  a  dilatory  plea  is  where  an  executor's 

title  to  sue  is  objected  to  for  want  of  probate.    The  action  is  merely  suspended  till  probate  is 

obtained ;  but  when  the  title  of  an  heir-at-law  is  objected  to  for  illegitimacy,  this  goes  to  cut  off 

the  action  altogether,  perimit  causam.   So,  if  a  set-off  is  pleaded,  this  is  a  defence  on  the  merits. 

Suppose,  instead  of  a  set-off,  a  cross  action  was  brought,  it  would  resemble  the  present  case. 

[Lord  Chancellor. — Suppose  a  case  where  interest  is  allowed  in  Scotland,  and  not  here,  and 
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the  party  had  brought  his  action  here,  could  he  afterwards  go  to  the  Scottish  Court  to  recover 
the  interest  ?  There  was  a  case,  Arnott  v.  Red/em^  3  Bing.  353,  where  the  Admiralty  Court  of 
Scotland  had  given  judgment  with  interest,  and  in  an  action  here  on  that  judgment,  it  was  held 
at  Nisi  Prius^  that  as  the  contract  was  made  in  England  to  be  executed  in  Scotland,  it  ought  to 
be  regulated  by  English  law,  and,  therefore,  that  interest  could  not  be  recovered  here,  merely 
because  it  was  given  by  the  decree  in  Scotland.  That  went,  of  course,  by  the  lex  loci  contractus^ 

A  responsive  allegation  in  the  Court  of  Arches  is  nothing  else  than  a  cross  claim.  It  is  like  a 
cross  bill  filed  in  the  Court  of  Chancery,  where  a  decision  is  made  on  both  causes.  Or,  suppose 
an  action  brought  in  England,  and  a  set-off  is  pleaded,  and  judgment  goes  for  the  defendant, 
who  afterwards  brings  an  action  in  Scotland  for  the  sum  included  in  the  set-off,  would  not  the 
plea  of  a  judgment  in  England  be  a  peremptory  defence  to  the  action  brought  in  Scotland  ? 
Such  a  case  would  resemble  the  present. 
[Lord  Chancellor. — Except  that  there  you  suppose  entire  satisfaction.] 

It  is,  however,  immaterial  whether  it  was  a  good  claim  on  her  part  or  not ;  it  is  enough  that  it 
was  a  peremptory  defence  to  plead  that  the  claim  and  remedy  had  been  exhausted.  The  case 
cited  on  the  other  side,  of  Milne^s  Trustees^  does  not  shew  that  the  defence  was  dilatory  there, 
but  merely  that  it  was  competent  to  raise  the  question  at  that  stage.  The  same  is  true  of  Smitk 
V.  Stoddart,  As  the  defence  here,  therefore,  is  not  a  dilatory  defence,  the  appellant  has  a  perfect 
right  to  appeal  to  this  House,  there  being  no  statute  which  takes  away  this  privilege. 

Lord  Advocate  in  reply. — From  the  way  in  which  this  argument  has  been  put,  the  effect  would 
be  to  reverse  the  long-settled  usage  of  the  Courts  in  Scotland,  and  to  make  entirely  null  any 
judgment  proceeding  on  a  preliminary  defence.  By  his  own  argument,  the  appellant  has  no 
right  to  be  here  ;  for,  if  the  plea  be  dilatory,  he  has  not  obtained  leave  of  the  Judges  to  appeal ; 
and  if  it  be  peremptory,  the  cause  cannot  be  decided  upon  the  merits,  because  the  record  is  not 
made  up,  and  the  only  real  question  will  come  to  be  as  to  the  truth  of  the  plea  of  adultery,  which 
has  not  been  entered  upon  by  the  Courts  below.  According  to  5  5  of  the  statute,  tne  Lord 
Ordinary  has  acted  regularly. 
[Lord  Chancellor. — That  section  seems  to  exclude  all  but  dilatory  defences.] 

Preliminary  defences  in  Scotland  are  used  synonymously  with  dilatory  defences.  There  is  no 
distinction  between  them — at  least  as  far  as  practice  goes.  As  to  the  authorities  quoted  on  the 
other  side,  the  Reg.  Maj.  is  looked  on  with  suspicion  in  Scotland.  Balfour  is  a  better  authority, 
but  he  treats  an  objection  to  title  as  a  dilatory  defence,  while  Forbes  states  it  as  a  peremptory  one. 
[Lord  Chancellor. — The  objection  to  the  title  is  an  ambigfuous  expression  ;  it  may  mean  that 
the  title  is  bad,  or  that  it  is  badly  pleaded — two  very  different  things.  That  you  have  no  title,  is 
as  peremptory  a  plea  as  can  be  used.  With  this  explanation,  perhaps,  the  authorities  may  be 
quite  consistent.] 

Erskine  does  not  treat  of  the  question  of  title.  The  true  and  only  deduction,  however,  from  all 
the  authorities,  is  merely  that  the  terms  are  flexible.  The  plea  here  is  not  put  exactly  as  res 
judicata;  it  is  merely  a  plea  of  issue  joined  in  another  Court.  But  if  it  had  been  a  Scottish 
Court,  instead  of  an  English  Court,  which  had  pronounced  the  decree  of  separation,  this  would 
have  been  no  answer  to  the  action.  The  case  of  Warrender  v.  Warrender  is  no  doubt  hostile, 
but  we  have  no  record  of  the  grounds  on  which  that  judgment  went.  Supposing  this  plea  were 
held  preliminary,  and  not  peremptory,  the  consequence  would  only  be,  to  send  back  the  cause  to 
be  taken  up  at  the  point  where  the  irregularity  conunenced,  and  then  it  would  proceed  to  the 
merits  in  the  usual  way. 

Lord  Chancellor  Truro. — My  Lords,  this  case  has  come  before  your  Lordships  by  a 
reference  from  the  Appeal  Committee.  It  appears  that  the  respondent  to  an  appeal,  which  has 
been  presented  to  your  Lordships'  House,  presented  a  petition,  alleging  that  it  was  incompetent 
for  the  party  who  had  presented  that  appeal  to  maintain  his  appeal  on  certain  grounds,  namely, 
that  by  a  solemn  statute  the  appeal  was  taken  away,  in  respect  of  decisions  of  a  certain  kind, 
and  embracing  the  decision  in  question,  unless  leave  to  appeal  were  given  by  the  Court,  which 
pronounced  the  decision,  to  the  party. 

My  Lords,  that  petition,  praying  your  Lordships  to  dismiss  the  appeal  as  incompetent,  stated 
as  the  ground,  "  Because  the  interlocutors  appealed  from  are  interlocutors  repelling  a  preliminary 
or  dilatory  defence  ;  and  against  such  interlocutors  no  appeal  to  the  House  of  Lords  is  competent, 
unless  with  express  leave  of  the  Court  of  Session,  which  leave  has,  in  this  instance,  been  refused.* 
That  was  the  ground  on  which  the  party  prayed  your  Lordships  to  hold  the  appeal  to  be  incom- 
petent, and  that,  of  course,  was  the  ground  on  which  the  party,  the  respondent  in  that  latter 
petition,  came  to  answer  it. 

My  Lords,  this  question  arises  upon  the  statute  6  Geo.  iv.  c.  120.  Your  Lordships  have  heard, 
during  the  argument,  that  by  the  5th  section  of  that  statute  it  is  enacted,  "  That  it  shall  be  the 
duty  of  the  Lord  Ordinary,  at  the  first  calling  of  the  cause  before  him,  to  hear  the  parties  on  the 
dilatory  defences,  with  power  to  reserve  consideration  of  such  dilatory  defences  as  require 
probation,  until  the  peremptory  defences  shall  be  pleaded,  and  the  record  adjusted  in  the  manner 
hereinafter  directed."    Then,  after  providing  for  certain  proceedings,  and  what  shall  take  place 
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as  consequent  upon  themi  it  concludes  with  enacting,  that  where  the  action  is  not  dismissed,  it 
shall  not  be  competent  to  appeal  to  the  House  of  Lords  against  the  interlocutory  judgment. 
Therefore,  that  section,  as  your  Lordships  observe,  deals  entirely  with  dilatory  defences,  and  the 
ground  upon  which  the  appeal  is  asked  to  be  deemed  incompetent  by  your  Lordships  is,  that, 
under  that  section,  so  dealing  with  dilatory  defences,  it  was. not  competent  to  the  party  to  appeal 
without  the  leave  of  the  Court,  and  that  the  Court  in  this  instance,  although  it  was  asked,  gave 
no  such  leave. 

Jt  becomes  therefore  necessary,  in  order  to  decide  upon  the  petition  so  presented,  to  consider 
whether  the  case  does  fall  within  the  section  to  which  1  have  referred — in  other  \vords,  whether 
the  plea,  the  second  defence  in  this  case,  was  to  be  deemed  a  defence  entitled  to  be  considered 
as  a  dilatory  defence,  or  whether  it  was  to  be  considered  as  what  is  described  as  a  peremptory 
defence?  Was  it  a  defence  which  tended  to  delay  the  pursuer,  and  which  presented  no  answer 
to  the  case  upon  which  the  pursuer  might  be  entitled  to  succeed  without  offering  any  defence  to' 
the  justice  or  law  of  the  claim,  supposing  it  to  be  properly  prosecuted  ? 

Your  Lordships  have  been  referred  to  various  text-books  on  that  subject.  I  own  it  does  not 
appear  to  me  that  there  is  any  difference  in  the  authorities  on  that  subject;  nor  does  it  appear  to 
me  that  there  is  any  difficulty  in  coming  to  a  satisfactory  conclusion  as  to  what  is  entitled  to  be 
considered  as  a  peremptory  plea  or  defence.  The  distinction  is  well  known  in  England,  and  it 
is  also  as  well  known  in  Scotland,  and  is  dealt  with.  There  are  various  rules  applicable  to  pleas 
of  those  two  classes,  each  of  those  two  classes  differing  from  the  other,  and  it  can  excite  no 
surprise  that  the  proceeding  should  be  more  strict,  and  should  be  more  prompt,  where  a 
defendant  does  not  defend  himself  against  the  claim  or  right  which  is  set  up  on  the  part  of  the 
plaintiff  or  pursuer,  but  where  he  merely  answers  the  form  of  the  proceeding,  leaving  the  pursuer 
or  plaintiff,  therefore,  without  any  answer  whatever  to  the  justice  or  to  the  law  of  his  claim. 

My  Lords,  looking  at  the  authorities  which  have  been  cited — and  I  am  inclined  to  think  that 
all  the  authorities  have  been  cited  which  were  calculated  to  afford  your  Lordships  any  light  or 
information — ^it  appears  to  me,  that  although  there  are  some  words  to  be  found,  in  certain  of  the 
passages  which  have  been  read,  which  admit  of  two  senses,  yet  that,  where  the  words  have 
been  used  by  the  author  in  the  same  sense,  the  same  conclusions  have  followed. 

My  Lords,  I  apprehend  that  there  is  really  no  difficulty  in  determining  what  is  to  be  considered 
as  a  dilatory  defence,  and  what  is  to  be  considered  as  a  peremptory  defence.  That  defence 
which  gives  (as  I  have  before  stated)  no  answer  to  the  plaintifTs  claim,  but  which  merelv  points 
out  some  irregularity  or  some  circumstance  which  may  well  consist  with  the  plaintiff  s  claim 
being  in  point  of  law  perfectly  undoubted,  which  offers  no  answer  to  it,  and,  in  that  respect, 
leaves  it  perfectly  untouched,  so  that  the  plaintiff  may,  by  instituting  a  suit  in  some  other  form, 
or  at  some  other  time,  be  well  entitled  to  maintain  it — such  a  defence  I  consider  to  be  dilatory. 
But  I  can  in  no  sense  understand  the  word  "  dilatory"  to  apply  to  a  plea  which  leaves  nothing 
to  be  decided  in  the  case  in  which  that  plea  or  defence  is  urged,  and  which  leaves  the  pursuer 
no  case  on  which  to  go  to  any  other  Court,  or  to  any  other  tribunal,  or  to  adopt  any  proceeding 
in  any  other  form.  That  defence  which  says,  not  that  you  are  not  entitled  to  redress  in  this 
particular  instance  in  the  suit,  or  in  this  form,  but  that  you  have  no  case  which  entitles  you  in 
any  form  to  redress,  I  consider  to  be  peremptory,  and  not  intended  to  be  comprised  within  this 
class. 

Now,  what  is  the  plea  or  defence  in  the  present  case  ?  It  is,  that  even  if  you,  the  pursuer, 
have  sustained  the  wrong  of  which  you  complain,  you  have  prosecuted  for  that  wrong,  and  have 
obtained  the  full  redress  to  which  that  wrong  entitles  you — you  had  the  option  of  coming  to  this 
Court,  if  you  had  thought  fit ;  you  had  the  time  to  do  so  ;  but  when  you  were  sued  in  England 
by  process  for  a  restitution  of  conjugal  rights,  you  did  not  content  yourself  with  merely  answering 
that  case,  saying  that  the  conduct  of  the  husband  who  claimed  restitution  of  the  conjugal  rights 
had  been  such  as  to  forfeit  his  claim  to  that  restitution,  but  you,  on  your  part,  claimed  certain 
relief  in  respect  of  the  injury  which  you  had  sustained — you  must  be  taken  to  have  been  aware 
of  the  extent  of  that  relief  which  you  claimed,  and  that  relief  to  the  extent  which  you  claimed, 
and  which  you  were  entitled  to  claim,  was  afforded  you  to  the  full — you  have  therefore  made 
your  election,  and  have  obtained  a  judgment,  which  pronounced  a  divorce  a  mensd  et  thoro 
between  you  and  your  husband.  This  is  a  suit  instituted  for  the  same  cause,  and  your  ground 
is  merely^ that  the  judgment  which  you  have  obtained  did  not  give  you  such  extensive  relief  as 
you  might  have  obtained  if  you  had  prosecuted  your  case  in  this  Court 

No  doubt,  in  England,  marriage  is  indissoluble  except  by  act  of  parliament ;  ^  but  the  law  in 
Scotland  is  otherwise.  But  it  seems  to  me,  that  if,  in  England,  as  would  be  the  case  in  Scotland, 
proceedings  are  instituted  in  respect  of  a  particular  injury,  or  if,  in  the  course  of  a  suit  instituted 
for  a  different  purpose  than  obtaining  redress  for  any  such  injury,  the  party  who  has  sustained 
the  injury  sets  it  up  in  that  form,  not  merely  with  a  view  of  repelling  the  object  of  the  suit, 

*  This  law  of  England  has  since  been  altered.  See  20  &  21  V.  c.  85  ;  21  &  22  V.  c.  108,  and 
later  amending  acts. 
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but  for  the  purpose  of  obtaining  substantial  benefit  and  relief,  such  as  might  have  been  the 
subject  of  a  distinct  and  independent  suit  by  the  party  so  setting  It  up,  in  the  suit  commenced 
against  him  or  her,  such  a  case  must  be  considered  as  resting  precisely  on  the  same  ground  as  if 
the  proceeding  had  been  instituted  on  the  part  of  the  defendant  in  the  one  case,  and  that 
defendant  would  be  in  the  same  situation  as  another  plaintiff,  suing  for  and  obtaining  the  same 
relief,  would  be. 

I  consider,  therefore,  that  first  of  all  this  defence  as  put  in,  is  pleaded,  and  is  offered,  as  an 
entire  answer  to  the  case  on  the  part  of  the  pursuer.  It  does  not  follow  that,  in  point  of  law,  it 
will  be  an  answer ;  but  it  is  pleaded  with  the  intention  of  contending  and  of  arguing,  that  it  is  an 
entire  answer  to  all  claim  on  the  part  of  the  pursuer ;  and  the  question  before  this  House  now 
is,  not  whether  the  party  is  correct  in  supposing  that  the  plea  does  disclose  a  full  and  effectual 
answer  to  the  pursuer's  claim,  but  the  question  is  simply  here,  if  it  is  so  offered — and  if  that  is 
his  view,  can  it  be  considered  as  falling  within  the  description  of  a  dilatory  plea  ?  I  own  it  strikes 
me  that  there  is  no  ground  for  that  conclusion. 

The  learned  counsel,  with  a  candour  for  which  I  think  the  House  is  indebted  to  him,  declined 
to  argue  whether  this  was  a  dilatory  or  a  peremptory  plea,  but  sought  rather  to  relieve  himself 
and  the  House  from  a  question  on  which  no  reasonable  doubt  could  be  entertained,  by  setting  up 
another  ground  on  which  to  entitle  the  party  to  the  benefit  of  the  petition — namely,  that  the  parties 
have  so  treated  it,  and  have  so  dealt  with  it  in  the  Court  in  Scotland.  But,  my  Lords,  that  was 
not  the  ground  on  which  the  petition  was  presented.  The  petition  was  presented  simply  and 
solely,  and  the  reason  and  ground  urged  in  its  support  was  the  character  or  that  plea  or  defence, 
that  it  was  what  is  here  called  a  preliminary  or  dilatory  defence,  using  the  words  "  preliminary" 
and  "  dilatory  "  as  synonymous.  I  do  not  think  the  act  of  parliament  intended  that  those  words 
should  at  all  be  considered  as  having  the  same  sense. 

My  Lords,  it  was  suggested  before  the  committee,  that  by  the  course  of  proceeding  below,  the 
party  might  have  prejudiced  the  objection ;  but  the  committee  did  not  think  it  right  to  trouble 
the  House  on  that  part  of  the  argument,  and  they  desired  the  case  to  be  argued  before  your 
Lordships  simply  on  the  character  of  that  defence  or  plea — whether  it  was  to  be  considered  as  a 
dilatory  plea,  and  whether,  therefore,  the  appeal  was  taken  away  without  the  leave  of  the  Court, 
under  the  5th  section  of  6  Geo.  iv.  c.  120.  I  own  it  appears  to  me,  that  the  learned  counsel  who 
has  appeared  at  your  Lordships*  bar,  and  argued  very  ably  that  part  of  the  question  to  which  he 
was  desired  to  direct  his  attention,  has  felt  that  it  could  not  be  with  any  reason,  or  any  probability 
of  success,  argued  that  this  was  a  dilatory  plea,  and  therefore  resorted,  as  I  have  before  stated, 
to  another  and  totally  different  ground  from  that  which  seemed  to  me  to  have  been  the  subject 
of  the  petition — ^namely,  that  the  party  had  prejudiced  himself  by  allowing  his  plea  to  be  treated 
in  a  different  sense  from  that  which  he  now  insists  properly  belongs  to  it.  I  consider  the  question 
before  your  Lordships  to  be,  whether  or  not,  under  the  5th  section  of  the  statute,  to  which  I  have 
referred,  this  is  to  be  considered  as  a  dilatory  defence,  the  decision  on  which,  therefore,  could 
not  be  the  subject  of  appeal  without  the  leave  of  the  Court.  I  humbly  submit  to  your  Lordships, 
that  this  is  not  a  dilatory  defence — that  it  is  not  within  that  section — and  that  it  is  competent  to 
the  party  to  present  his  appeal  to  this  House.  Upon  the  hearing  of  that  appeal,  of  necessity 
much  of  what  has  been  urged  before  your  Lordships  to-day  will  have  to  be  considered.  On  the 
present  occasion,  I  shall  advise  your  Lordships,  that  the  petition  praying  that  the  appeal  may  be 
dismissed  as  incompetent,  ought  to  be  dismissed ;  and  I  move  your  Lordships  that  that  petition 
be  dismissed. 

Mr.  Anderson, — I  hope  your  Lordships  will  give  us  the  costs  of  this  hearing. 

Lord  Chancellor. — They  must  be  reserved. 

Respondent s  petition  dismissed — appeal  sustained — and  costs  reserved. 

First  Division.  —  Lord  Wood,  Ordinary.  —  Smedly  and  Rogers,  and  Dodds  and  Greig, 
Appellants  Solicitors. — Grahame,  Weems  and  Grahame,  Respondents  Solicitors, 
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The  Lord  Advocate,  and  Her  Majesty's  Commissioners  of  Woods  and 
Forests,  Appellants,  v.  James  Reddie  and  others,  (River  Clyde  Trustees), 
and  William  Hamilton,  Respondents. 

Crown — Crown  Property — Navigable  Rivers — Agreement — Transaction — Statute  3  and  4  Vict 
c.  118 — Clause — Construction — Tlie  River  Clyde  Trustees,  appointed  by  statutes  for  the  im- 
provement of  the  navigation,  were  inter  alia  entitled  to  widen  or  narrow  the  channel  as  they 
should  think  fit.  At  first  they  narrowed  the  channel  and  afterwards  they  widened  it,  thereby 
leaving  a  strip  of  ground  ex  ad  verso  the  land  of  H,  who  claimed  it.  The  trustees  disputed  his 
litlCi  but  on  condition  of  his  waiving  opposition  to  another  bill  promoted  by  them  in  Parlia^ 
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metit,  they  agreed  to  give  him  half  of  the  value  of  this  strip.     The  Bill  passed^  but  the  rights  of 
the  Crown  were  reserved. 

Held  (affirming  judgment),  i.  Thaty  in  the  circumstances ^  and  having  regard  to  the  statute 
3  and  4  Vict.y  the  Crown  had  no  claim  to  the  value  of  the  strip  of  ground  as  part  of  the  alveusy 
or  to  the  half  price  as  in  lieu  of  it.  2.  That  the  facts  and  circumstances ^  as  between  the  trustees 
and  the  proprietor^  on  which  the  statute  3  and  4  Vict,  proceeded^  amounted  to  a  transaction  in 
law  between  them,  by  which  he  was  entitled  to  the  half  price  ^  although^  by  a  decision  of  the 
House  of  Lords  subsequent  in  date  to  this  statute,  it  had  been  found  that  the  right  to  the  strip 
of  ground  belonged  to  the  trustees,  and  not  to  the  adjoining  proprietors. 

Opinion — That  in  Scotland,  as  in  England,  the  full  right  ^  property  in  the  alveus  of  navigable 
rivers  where  the  tide  flows  and  reflows  belongs  to  the  Crown  jure  private.^ 

The  River  Clyde  Trustees  were  empowered,  by  various  statutes,  to  make  all  works  and 
operations  necessary  for  improving  the  navigation  of  the  river,  and  held  compulsory  powers  for 
purchasing  any  adjoining  land  that  might  be  required  for  that  purpose.  Under  these  statutes, 
they  were  entitled  to  narrow  or  widen  the  channel  as  they  thought  proper.  At  first  they  chose 
the  former  course,  and  a  considerable  strip  of  ground  was  in  consequence  interjected  between 
the  old  and  the  new  water  line— this  interjected  ground  being  part  of  the  old  alveus  of  the  river. 
The  trustees  became  afterwards  satisfied  that  the  proper  mode  of  improving  the  navigation  of 
the  river  was,  not  to  narrow  but  to  widen  its  channel.  This  change  of  system  made  it  necessary 
for  them  to  resume  possession  of  the  ground  which  their  former  operations  had  added  to  the 
banks. 

The  river-side  proprietors  claimed  this  interjected  ground  as  their  own,  so  far  as  it  lay  ex 
adverse  of  their  respective  lands ;  and  one  of  their  number,  Charles  Todd,  raised  that  question  in 
an  action  of  declarator  directed  against  the  Trustees.  The  Court  decided  against  the  claim,  and 
held  that  the  Trustees  were  entitled,  without  payment  of  compensation,  to  resume  possession  of 
the  interjected  ground,  as  having  formed  part  of  the  old  alveus  of  the  river.  (12  Sc.  Jur.  284.) 
While  an  appeal  against  this  judgment  was  in  dependence  in  the  House  of  Lords,  an  arrange- 
ment was  entered  into  between  the  River  Trustees  and  some  of  the  river-side  proprietors,  among 
whom  was  the  respondent  Hamilton.  The  result  of  this  transaction  was  an  agreement,  that 
Hamilton  and  the  other  contracting  owners  should  convey  the  land  in  question  to  the  Trustees 
for  half  its  value,  giving  the  disponees  warrandice  only  from  fact  and  deed.  The  other  pro- 
prietors did  not  enter  into  the  transaction,  but  chose  to  abide  the  decision  of  the  House  of 
Lords  in  Todd's  appeal. 

The  act  3  and  4  Vict.  c.  1 18,  was  passed  for  the  purpose  of  conferring  additional  powers  on  the 
trustees.  With  reference  to  Todd's  appeal,  then  in  dependence,  the  18th  section  of  this  statute 
bore^'^  That  nothing  herein  contained  shall  affect  the  said  action,  or  the  pleas  maintained  therein, 
or  the  rights  of  any  party  in  relation  to  the  ground  in  dispute — all  which  are  hereby  saved,  and 
reserved  entire." 

With  regard  to  those  proprietors  who  had  not  entered  into  the  above  transaction,  but  had  left 
their  rights  to  depend  upon  the  common  law,  the  24th  section  provided — "That  nothing  herein 
contained  shall  be  held  to  affect  such  rights  to  compensation  as  may  legally  belong  to  such 
proprietors." 

With  regard,  again,  to  the  proprietors  who  had  entered  into  the  above  transaction,  the  20th 
section  provided — "That  for  the  purpose  of  ascertaining  the  price  to  be  paid  by  the  said  Trustees 
for  the  space  required  to  be  occupied  in  widening  the  said  river  opposite  or  adjacent  to  such 
grounds  as  belong  to  the  said  land-owners,  viz.  the  said  Gavin  Hardie,  Alexander  Johnstone, 
&c.— (here  follow  the  names  of  various  other  parties,  including  the  said  William  Hamilton)— a 
certain  map  made  by  W.  Kyle,  in  1800,  shall  be  taken  as  conclusive." 

The  statute  provided  in  section  124  that  nothing  '^as  to  abrogate,  lessen,  defeat,  or  prejudice 
the  right  and  title  of  her  Majesty.  Notwithstanding  the  reference  to  Her  Majesty  in  the  clause, 
the  Crown  was  not  a  party  to  the  above  transaction  between  tl^e  Clyde  Trustees  and  Hamilton. 

The  above  statute  was  passed  in  August  1840.  In  December  of  that  year,  the  following 
intimation  was  made  to  the  Clyde  Trustees  by  the  agent  for  the  Commissioners  of  Woods  and 
Forests  : — "  That  the  Commissioners  on  behalf  of  the  Crown,  and  in  terms  of  the  1 2th  section 
of  the  act  above  referred  to,  claimed  to  be  entitled  to  the  purchase-monies  to  be  assessed  or  fixed 
as  the  prices  or  compensation  payable  in  respect  of  the  different  description  of  lands  in  or  adjoin- 
ing to  the  river  Qyde,  specified  in  the  above-mentioned  section.  And  I  am  directed  to  require  the 
Trustees  to  take  care  that  the  prices  of  such  lands  be  assessed  separately  and  distinctly  in  each 
case,  in  order  that  the  right  to  such  monies  may  be  determined  as  between  the  claimants  in  due 
course  of  law." 

On  8th  June  1841,  th^  House  of  Lords  affirmed  the  judgment  of  the  Court  of  Session  in 
Todi's  case. 

*  See  previous  report  23  Jan.  1849;  11  D.  391 ;  21  Sc.  Jur.  110:— S.  C  i  Macq.  Ap.  46  ;  24 
Sc.  Jur.  379. 
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An  arbitration  was  entered  into  between  the  Trustees  and  Hamilton,  in  pursuance  of  their 
agreement,  for  the  purpose  of  ascertaining  the  value  of  the  interjected  land  ex  adverse  o(  his 
ground.  The  arbiter,  in  February  1847,  fixed  £77$  as  half  of  that  value,  and  decerned  the 
Trustees  to  pay  that  sum  to  Hamilton,  and  him  to  convey  the  land  in  question  with  warrandice 
only  from  fact  and  deed. 

A  disposition  in  the  above  terms  was  executed  by  Hamilton ;  but  in  consequence  of  a  daim 
made  by  the  Crown  to  the  sum  of  £77$}  as  coming  in  place  of  what  was  a  portion  of  the  old 
alveus  of  the  river,  the  Trustees  consigned  that  sum  in  bank. 

This  claim  was  sought  to  be  made  effectual  on  the  part  of  the  Crown  by  a  summary  petition 
presented  under  the  124th  section  of  the  statute  already  referred  to. 

The  Court,  on  23rd  January  1849,  pronounced  the  following  interlocutor  : — "The  Lords  having 
considered  the  petition  of  Her  Majesty's  advocate  for  Her  Majesty's  interest,  with  the  whole 
record,  and  heard  counsel  for  the  parties,  refuse  the  desire  of  the  said  petition,  and  decern  in 
favour  of  the  respondent,  William  Hamilton,  for  payment  of  the  said  sum  of  £77  $»  with  the 
interest  due  thereon  ;  but  find  no  expenses  due." 

This  judgment  was  brought  under  the  review  of  the  House  of  Lords  by  the  appellants,  who 
pleaded  in  their  appeal  case  that  it  ought  to  be  reversed,  for  the  following  reasons  : — "  i.  The 
appellants,  on  behailf  of  the  Crown,  are  entitled,  both  at  common  law  and  under  the  act  3  and  4 
Vict.  c.  118,  to  obtain  decree  tor  the  sum  of  £77  Sf  which  was  fixed  to  be  the  half  of  the  value  of 
ground  formerly  within  the  alveus  of  the  Qyde,  and  as  such,  was  the  property  of  the  Crown. 
2.  The  arrangement  with  the  landholders,  in  the  20th  section  of  the  statute,  cannot  operate  as  a 
bar  to  the  Crown' s  right  to  recover  the  money,  in  respect  it  is  qualified  and  restricted  by  the 
clause  of  reservation  in  the  124th  section,  which  preserves  entire  the  right  of  the  Crown  to  the 
whole  alveus,  or  land  reclaimed  from  the  river,  and  all  sums  of  money  or  compensation  directed 
to  be  paid  by  the  Trustees  in  respect  of  such  land." 

The  respondentsy  in  xhe\x  printed  case,  supported  the  judgment  upon  the  following  grounds: — 
I.  Because,  on  the  true  construction  of  the  statute  under  which  the  Clyde  Trustees  were  em- 
powered to  take  the  ground,  they  became  bound  to  pay  half  its  value  absolutely,  without  regard 
to  the  respondent's  title,  and  that  in  consideration  of  the  absolute  surrender  by  the  respondent, 
in  favour  of  the  Trustees,  of  the  other  half  of  its  value.  2.  Because,  by  the  law  of  Scotland,  the 
alveus  of  a  navigable  river  does  not  belong  in  property  to  the  Crown,  but  is  vested  in  the  Crown 
as  a  trust  for  the  public,  and,  subject  to  such  trust,  is  capable  of  being  acquired,  by  accession, 
by  adjoining  proprietors,  and  the  property  of  the  ground  in  dispute  was  so  acquired  by  the 
respondent.  3.  Because,  even  supposing  the  respondent  had  not  acquired  the  property  of  the 
ground,  yet  the  Crown  had  no  claim  to  be  compensated  for  the  use  taken  of  it  by  the  Clyde 
Trustees,  in  respect  that  if  the  same  formerly  formed  part  of  the  channel  of  the  river  Clyde,  it 
was  created  by  the  operations  of  the  Clyde  Trustees,  under  the  powers  previously  conferred  on 
them  by  former  statutes,  under  which  the  Trustees  had  ample  power  to  remove,  as  well  as  to 
create,  all  such  accumulations,  for  the  benefit  of  the  navigation  of  the  river.  4.  Because,  if,  as 
in  a  question  between  the  Crown  and  the  Clyde  Trustees,  the  Crown  cannot  demand  compens- 
ation for  the  use  of  the  ground,  the  Trustees  are  bound  absolutely,  by  the  terms  of  the  statute,  to 
pay  the  sum  in  dispute  to  the  respondent.  5.  Because  it  is  not  proved,  and  is  not  the  case,  that 
the  ground  formed  part  of  the  channel  of  the  river  Qyde,  within  forty  years  from  the  raising  of 
this  action,  and  it  is  not  proved  nor  admitted  that  it  ever  was  so. 

Anderson  Q.C.,  and  W.  M.  yames^  for  appellants. — It  is  assumed  for  the  purposes  of  the 
argument,  that  the  ground  in  dispute  was  alveus — and  the  question  is,  whether,  notwithstanding 
the  Act  3  and  4  Vict.  c.  118,  the  Crown  is  entitled  to  receive  the  £77 S  instead  of  the  respondent. 
The  fair  construction  of  that  statute,  taking  all  its  clauses  together,  is,  that  the  value  of  the 
ground  in  dispute  was  to  be  ascertained  in  a  certain  way,  and  half^^s  to  be  paid  to  whoever 
established  a  title  to  that  ground.  Accordingly,  if  the  Crown  can  establish  a  paramount  title,  the 
money  belongs  to  the  Crown,  and  not  to  the  respondent,  who  has  no  title  at  all.  It  comes  then 
to  this,  whether  the  Crown  is  by  law  entitled  to  the  alveus  of  all  navigable  rivers  in  Scotland. 
In  the  civil  law,  a  navigable  river  was  juris  publici;  but  by  the  feudal  law,  which  prevails  in 
Scotland,  it  belongs  to  the  Crown  jure  privato^  subject  only  to  a  servitude  in  favour  of  the 
public— viz.  that  of  free  passage  and  navigation. — Craig,  1,16,11.  Stair,  2.  i,  5.  Ersk.  Inst.  2, 
6,  17,  and  2,  1,  5-6.  Bell's  Prin.  (4th  Ed.)  f§  638-9,  648-9-50.  The  result  of  these  authorities  is, 
that  the  Crown's  patrimonial  right  is  only  encumbered  with  this  condition,  that  the  navigation 
shall  be  kept  free.  All  the  soil  of  the  kingdom  belonged  originally  to  the  Crown,  and  is  pre- 
sumed to  remain  so,  unless  it  can  be  shewn  to  have  been  granted  away.  Thus  the  right  of 
fishing,  being  real  property,  and  capable  of  being  feudalized,  was  found  legally  granted  to  a 
subject  in  Grant  y.  Duke  of  Gordon,  Mor.  12,820.  The  question  of  the  Crown's  property  in  the 
seashore  was  raised  more  directly  in  Officers  of  State  v.  Smith,  8  D.  711,  and  6  Bell's  App.  487, 
per  Lord  Campbell.  The  same  rule  prevails  in  all  countries  which  have  adopted  the  feudal  law. 
In  England,  the  Crown's  property  in  the  seashore  is  clear — Comyn's  Digest,  see  "Navig.  B." 
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and  "Prerog.  D.  61,** — though  it  has  been  latterly  denied  in  Attortiey-Gen,  v.  Corp.  of  London^ 

2  WH,  &  G.  247. 

[Lord  Chancellor* — ^You  need  not  go  into  the  law  of  England  ;  the  point  can  scarcely  be 

disputed.] 

Such  being  the  general  principle^  have  any  statutes  taken  away  this  right  out  of  the  Crown,  and 
granted  it  to  the  River  Trustees  ?  All  that  was  vested  in  the  Trustees  was  the  right  of  deepening 
the  channel  and  improving  the  navigation  ;  there  is  no  phrase  or  word  implying  a  transfer  or 
conveyance  of  the  property  in  the  alveus.  Mere  general  words,  such  as  would  bind  a  subject, 
do  not  give  away  the  right  of  the  Crown  in  such  cases,  as  was  settled  in  Magdalen  College  case^ 
6  Coke's  R  125,  and  more  lately  in  Doe  d,  R.  v.  Archb.  of  York,  19  Law  J.  Q.  B.  242.  Hence 
the  right  to  the  minerals  beneath  the  alveus  remains  still  in  the  Crown — Mollis  v.  Goldfinch^  i  B. 
and  Cr.  205.  Suppose  this  piece  of  alveus  had  been  cultivated,  could  the  Trustees  have 
re-entered  upon  it,  and  seized  it  for  the  purposes  of  navigation  ? 

[Lord  Chancellor, — Do  you  hold  that  a  piece  of  alveus  which  is  found  unnecessary  at  a 
particular  time,  or  which,  from  a  sudden  recession  of  the  waters,  has  been  left  dry,  and  has  been 
cukivated,  but  which  afterwards  is  required  for  its  original  purpose,  can  be  held  by  the  Crown, 
as  against  the  interests  of  navigation  ?J 

Yes ;  the  moment  a  piece  of  alveus  is  freed  from  the  superincumbent  water,  and  navigation  is 
no  longer  possible — which  is  the  only  burden  on  the  property — it  vests  plena  jure  in  the  Crown ; 
and  whoever  takes  it  again  for  any  purpose,  must  pay  for  it 
[Lord  Chancellor. — Have  you  any  authority  for  that  ?] 

It  results  of  necessity  from  the  nature  of  the  Crown  property.  In  case  of  alluvial  accessions, 
these  vest  in  the  riparian  proprietor  as  soon  as  they  are  formed,  and  the  Trustees  could  not 
scire  upon  ground  thus  acquired.  In  the  same  way,  ground  left  dry  by  a  revulsion  of  the  waters, 
belongs  at  once  and  immediately  to  the  Crown.  The  ground  here  in  dispute  must  have  belonged 
to  somebody.  The  operations  of  the  Trustees,  at  the  time  of  their  narrowing  the  channel, 
improved  the  navigation.  This  ground  was  therefore  detached  from  the  purposes  of  navigation 
by  competent  legal  authority,  and  at  that  moment  it  accrued  to  the  Crown  as  absolute  property, 
released  from  its  former  superincumbent  obligation.  The  Judges  below  said  the  Crown  held  the 
property  of  the  alveus  subject  to  a  perpetual  trust ;  but  such  a  doctrine  would  lead  to  a  serious 
inroad  on  the  Crown  property,  and  is  unwarranted. 
[Lord  Chancellor. — Is  there  any  authority  against  it  ?] 

Hale  de  fure  Maris  treats  this  kind  of  property  as  absolute.  The  confusion  arises  from  the 
word  ''  public."  The  Crown's  guardianship  of  navigation  in  rivers  is  no  doubt  a  constitutional 
obligation  for  the  good  of  the  public,  but  it  is  not  an  obligation  which  Coiurts  of  law  would 
recognize  as  any  diminution  of  the  property.  Besides,  where  is  the  right  of  preventing  the 
Crown  from  taking  any  part  of  the  alveus  not  needed  for  navigation  ?  So  long  as  no  obstruction, 
amounting  to  a  nuisance,  can  be  imputed  to  the  Crown,  no  such  check  is  known  to  the  law.  A 
good  test  of  property  is  the  power  of  dealing  with  it.  Now  8  and  9  Vict.  c.  99  authorized  a  lease 
of  the  Crown  s  derelict  lands  to  be  granted  for  99  years :  Could  the  lessee  be  dispossessed  at  any 
moment  it  suited  the  River  Trustees  to  say  they  wanted  back  the  ground  ?  If  so,  is  the  discretion 
in  the  Trustees  unlimited,  and  how  long  can  it  be  exercised  ?  Suppose  that  this  ground  had  been 
alveus  in  800  instead  of  1800,  could  the  Trustees  still  claim  it  for  its  original  purpose?  The 
statutes  incorporating  the  Trustees,  delegated  to  them  nothing  but  the  right  which  the  Crown 
possessed  as  guardian  of  navigation. 

[Lord  Chancellor. — Is  there  any  provision  in  the  act  3  and  4  Vict  c.  118,  to  enable  the 
trustees  to  pay  the  Crown,  as  they  would  any  other  proprietor  ?] 
No ;  §  124  is  the  only  one  empowering  the  Trustees  to  deal  with  the  Crown  at  all. 
Solicitor-Genera/  Kelly ^  and  B,  Andrews  Q.C.,  for  respondent. — The  case  is  so  clear  on  the 
statute  3  and  4  Vict.,  that  it  will  scarcely  be  necessary  to  enter  into  the  abstract  question  of  the 
Crown's  right  to  the  alveus.  The  position  of  the  parties  was  such,  that  the  agreement,  as  dis- 
closed by  that  statute,  was  a  compromise  by  which  the  respondent  was  to  relinquish  whatever 
right  he  had,  and,  in  return,  was  to  receive  absolutely  a  certain  sum,  viz.  ^^^the  value.  At  the 
time  of  this  bargain,  it  was  undecided  whether  the  respondent,  as  the  adjoining  proprietor,  was 
not  entitled  to  the  whole  property  of  the  piece  of  alveus, — the  case  of  Todd  v.  Clyde  Trustees^ 
2  Rob.  333,  then  being  under  appeal  to  this  House.  Another  question  was,  what  quantity  of 
ground  was  to  be  deemed  alveus.  Nothing,  therefore,  was  more  natural  than  for  the  Trustees 
to  say,  "  If  you  will  consent  to  take  Kyle's  map  as  decisive  of  the  quantity  of  alveus,  and  to  take 
Ai(^the  ascertained  value  of  that  quantity,  ana  give  up  all  litigation,  we  shall  pay  you  that  sum." 
It  was  a  most  reasonable  agreement  to  ''split  the  difference; "  and  it  was  not  material  at  all, 
whether  the  respondent  was  in  fact  entitled  to  the  ground.  He  was  to  convey  his  interest  what- 
ever it  was, — ^the  very  imcertainty  of  the  nature  of  that  interest  being  part  of  the  consideration. 
What,  then,  would  be  the  state  of  things,  if  the  Crown,  who  was  no  party  to  the  bargain,  could 
come  between  the  respondent  and  the  Trustees,  and  take  the  benefit  of  their  bargain,  without 
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incurring  their  obligations.  For  it  cannot  be  said  the  Crown  would  be  bound  to  abide  by  Kyle's 
map,  which  would  not  even  be  admissible  evidence  in  any  trial  between  the  Crown  and  the 
Trustees  ;  nor  would  the  arbitration  and  award  of  Lord  Robertson  be  any  longer  obligatory.  A 
third  party,  as  the  respondent  would  on  that  supposition  be,  could  never  bargain  away  the  rights 
of  the  Crown  in  this  manner.  Accordingly,  we  find  that  §§19  and  20  are  only  reconcileable  with 
the  hypothesis,  that  the  money  was  to  be  paid  absolutely  to  those  land-owners  who  compromised. 
Sections  24,  25,  and  26,  relate  to  the  dissentient  proprietors  ;  and  §  124,  which  saves  the  Crown's 
rights,  controls  these  sections  alone,  and  leaves  §§  19  and  20  unqualified,  and  standing  by  them- 
selves. Even  assuming,  therefore,  that  the  right  to  the  ground  in  dispute  was  in  the  Crown, 
still  the  respondent  had  to  deal  with  the  Trustees,  and  nobody  else.  There  is  no  provision  in 
the  act  for  a  conveyance  of  the  fee-simple  by  the  Crown  to  the  Trustees,  as  there  is  in  §§  19  and 
20  for  such  conveyance  being  executed  by  the  respondent  and  the  other  consentient  land-owners. 
There  is  also  no  provision  for  any  pecuniary  compensation  to  be  paid  to  the  Crown,  either  for 
taking  or  using  the  ground,  nor  is  there  any  machinery  for  ascertaining  the  amount  of  that  com- 
pensation. Hence,  if  §  124  be  held  to  give  this  ;^775  to  the  Crown,  it  will  be  not  merely  a  saving 
clause,  but  an  enabling  clause,  conferring  powers  which  did  not  exist  before.  On  that  hypothesis, 
the  bargain  would  have  been  absurd  ;  for  what  sane  person  claiming  a  title  to  ground — at  the 
worst  .only  doubtful — would  bargain  to  get  only  half  value  if  that  title  turned  out  good,  and 
nothing  at  all  if  it  turned  out  bad  ?  The  question  as  to  the  right  of  the  Crown  to  the  full 
patrimonial  property  of  the  alveus,  does  not  come  at  all  into  play  in  this  case.  That  right  is 
differently  expressed  by  all  the  leading  authorities  ;  but  this  point  clearly  appears,  that  the  use 
of  navigable  rivers  is  in  the  public  without  any  grant.  Even  allowing  that  the  Crown  holds  the 
ground  jure  private  in  certain  cases,  as  we  do  not  deny  it  does,  could  it  be  said,  that  if  the 
Crown  here  had  done  what  the  Trustees  did,  the  former  could  have  claimed  pecuniary  compen- 
sation }  The  argument  must  go  the  length  of  shewing,  that  the  Crown  had  such  a  property  in 
the  alveus  as  to  be  capable  of  selling  it.  It  was  not  a  case  of  opus  operatum;  the  works  were  in 
progress,  and  the  powers  conferred  on  the  Trustees  were  continuous.  Even  independently  of  3 
and  4  Vict.  c.  118,  they  could  have  gone  on  and  restored  the  old  channel  to  its  original  state. 
But  the  adjoining  proprietors  having  claimed  a  part,  they  thought  fit  to  purchase  off  these  claims 
for  an  unconditional'price,  which  therefore  must  be  paid. 

Anderson  in  reply. — It  is  said' that  §§  19  and  20  must  be  construed  by  themselves,  and  !that 
they  are  not  qualified  by  §  124,     We  say  §  124  overrides  and  governs  every  other  section,  as 
much  as  if  it  had  been  added  to  the  end  of  each.     Its  language  is  most  comprehensive. 
[Lord  Chancellor. — You  say  in  fact,  that  the  land-owners  who  entered  into  the  agreement 
with  the  Trustees,  were  in  the  same  position  as  those  who  did  not  agree.] 

Yes,  as  regards  the  Crown,  but  not  as  regards  the  Trustees.  The  Crown's  right  attached  to  the 
money,  when  this  came  in  lieu  of  the  land.  By  the  act,  the  Trustees  were  empowered  to  take 
the  land,  and  thereby  were  bound  to  pay  for  it.  The  Crown's  only  remedy  was  against  the 
money.  It  could  not  raise  an  action  of  declarator,  and,  by  a  bill  of  suspension,  interdict  the 
Trustees  from  taking  the  land.  The  act  gave  the  Crown  no  form  or  machinery  for  establishing 
its  claim  to  the  alveus,  but  it  gave  a  machinery  for  going  against  the  purchase-money,  viz.  a 

f petition  to  the  Court  of  Session. 
Lord  Chancellor. — Suppose  Hamilton,  the  respondent,  had  been  named  by  mistake  in  the 
act,  could  he  not  have  got  compensation  notwithstanding  ?] 

No  ;  it  was  only  in  his  capacity  of  land-owner  that  he  had  any  claim. 
[Lord  Brougham. — Then  you  read  it — "  The  compensation  is  to  be  paid  to  Hamilton,  or 
whoever  made  out  a  title  to  it  .•* " 

Yes.  This  case  resembles  that  of  an  heir  and  devisee  dividing  the  estate,  and  taking  each  a 
half,  which  is  well  enough,  until  a  third  party  come  in  with  a  paramount  title.  Here,  there  was 
an  express  machinery  for  getting  rid  of  all  claims,  viz.  a  petition  to  the  Court  of  Session,  which 
was  in  fact  a  multiple-poinding  ;  and  the  Crown's  right  is  paramount. 

Lord  Chancellor  St.  Leonards. — My  Lords,  this  case  has  been  very  fully  argued  at  the  bar, 
and,  as  I  think,  it  admits  of  no  doubt,  I  am  unwilling  to  advise  your  Lordships  to  delay  giving 
judgment  upon  it,  particularly  under  the  circumstances  in  which  the  respondent  has  been 
brought  to  the  bar  of  this  House. 

My  Lords,  the  case  is  a  very  simple  one,  although  the  argument  upon  it  has  occupied  a  long 
time.  It  lies  in  a  very  narrow  compass.  The  Trustees  under  the  acts  of  parliament  M'hich  have 
been  referred  to,  stand  for  certain  purposes  in  the  place  of  the  Crown .  They  are  public  Trustees 
for  the  purposes  of  a  public  navigation.  They  are  not  a  company  established  for  its  own 
benefit,  and  pursuing  for  its  own  profit  a  private  speculation  ;  but  the  public  duty,  which  would 
to  a  certain  extent  have  devolved  upon  the  Crown,  of  keeping  this  navigation  in  a  proper  state, 
has  been  devolved  by  the  act  of  parliament  upon  a  set  of  Trustees. 

The  question  has  been  very  much  mooted  as  to  the  right  of  the  Crown  to  the  alveus  or  bed  of 
a  navigable  river.  It  is  a  question  which  really  admits  of  no  dispute.  Nobody  has  hitherto 
attempted  to  deny  that  the  soil  and  bed  of  a  river — we  are  speaking  now  of  navigable  rivers,  as 
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far  as  the  tide  flows — belongs  to  the  Crown.  But  this  argument  assumes  a  very  different  shape  ; 
for,  by  the  act  of  parliament  in  question,  the  very  first  portion  of  §  124  expressly  saves  to  the 
Crown  its  right  to  the  alveus,  or  the  bed  of  the  river.  The  ground  which,  or  the  price  of  which, 
is  now  in  dispute,  originally  formed  a  portion  of  the  bed  of  the  river.  The  Trustees,  in  the 
execution  of  their  powers,  narrowed  the  channel,  and  they  did  so,  as  I  understand  it,  by  raising 
certain  banks  or  obstructions — ^the  parts  which  intervened  between  them  and  the  adjoining 
ground  became  silted  up,  filled  with  rubbish,  stones,  sand,  and  so  on — and  at  last  there  was  a 
formation  of  something  Uke  solid  land,  connecting  the  adjoining  land  with  the  water  and  the 
river.  There  is  no  dispute,  I  apprehend,  in  point  of  law,  that  that  portion  would  still  belong  to 
the  Crown.  I  am  not  now  speaking  of  anything  which  was  the  result  of  gradual  accretion,  but 
of  that  which  formed  the  bed  of  the  river,  and  which  never  had  ceased  to  be  so. 

When  the  Trustees  required,  in  the  further  prosecudon  of  their  works  of  improvement,  in  order 
to  enlarge  the  bed  of  the  river  to  its  former  dimensions,  that  very  ground  whicn  they  had  formerly 
by  mistake  taken  from  the  bed  of  the  river,  where  can  be  the  question  or  the  doubt  that  the  right 
would  exist  ?  The  Crown  never  could  have  interposed  to  prevent  that  property,  its  own  property, 
the  bed  of  the  river,  being  restored  to  the  old  channel  Its  own  rights  would  be  restored.  There 
would  be  nothing  at  all  disturbing  the  rights  of  the  Crown.  It  is  very  true  the  collections  of 
sand,  stones,  and  earth,  and  the  various  matters  which  had  accumulated  and  formed  a  solid  bank, 
would  be  removed,  because  such  a  bank  was  an  obstruction ;  but  the  soil  of  the  channel,  remaining 
just  as  it  did  before,  would  belong  to  the  Crown  in  its  own  right,  precisely  in  the  same  manner 
as  it  did  before. 

I  should  therefore  have  supposed,  that  the  Crown  never  would  have  asked,  and  never  could 
have  been  entitled  to  ask,  for  any  compensation  from  the  Trustees  for  taking  from  the  bank  that 
which  they  had  before  added,  or  permitted  to  be  added,  to  the  bank,  and  restoring  it  to  the 
original  channel  of  the  river,  thereby  not  revesting  in  the  Crown, — for  the  right  of  the  Crown 
never  was  disturbed,— but  leaving  the  Crown  in  possession  of  the  right  to  the  soil,  just  as  it  had 
always  enjoyed  it. 

That  would  at  once  account  for  the  shape  of  this  act  of  parliament;  for  the  act,  proceeding 
to  give  further  powers  to  the  Trustees  of  this  navigation,  never  once  refers  to  the  rights  of  the 
Crown.  It  makes  no  provision  for  the  rights  of  the  Crown.  It  expressly  authorizes  the  Trustees 
to  take  the  banks.  The  very  object  of  the  act  of  parliament  was  to  enable  them  to  take  the 
banks,  but  it  never  supposes  that  there  is  any  right  in  the  Crown  which  it  could  exercise  adversely 
to  the  Trustees ;  and  therefore  no  clause  in  that  act  has  any  provision  in  it  for  that  purpose. 

The  act  of  parliament,  putting  aside  §  124  for  a  moment,  is  just  what  one  would  have  expected 
to  find  it.  There  happened  to  be  two  classes  of  proprietors.  All  the  proprietors  to  whose  land 
the  banks  had  become  an  accretion,  had  used  those  banks,  I  suppose,  without  interruption.  Upon 
that  ground,  they  had  set  up  a  title  to  the  soil  itself.  They  divided  themselves  into  two  classes, 
one  of  those  classes  being  represented  by  Mr.  Todd,  who  says,  "  I  choose  to  stand  upon  my  right 
— I  will  submit  to  no  compromise,'*  and  who  was  at  that  time  coming  to  this  House  upon  the 
question  of  ri^ht.  He  asserted  his  right  to  the  whole  of  the  soil  which  had  been  added  in  the 
way  1  have  pomted  out  to  his  adjoining  property.  He  asserted  his  right  to  it  against  the  Crown, 
and  against  everybody  else.     Before  that  question  was  decided,  this  act  of  parliament  passed. 

There  was  also  another  class  of  proprietors,  among  whom  was  the  respondent,  who  took 
another  course,  and  they  said  this:— "There  is  a  question  raised  as  to  our  right, — if  you  give  us 
half  the  value  of  our  interest,  we  will  withdraw  from  the  contest.'*  Supposing  for  a  moment  the 
case  had  stood  simply  thus  : — The  property  is  in  somebody  ;  it  is  either  in  the  Trustees,  who 
have  the  right  to  revert  to  it,  and  to  re-acquire  that  which  they  have  allowed  to  be  annexed  to 
the  adjoining  land, — or  it  is  in  the  Crown,  as  still  forming  part  of  the  alveus, — or  it  is  in  the 
owners  of  the  adjoining  land.  Then  see  what  would  be  the  consequences.  The  Trustees,  if  they 
had  the  right,  would  or  course  rely  upon  their  own  right,  as  far  as  they  thought  they  could.  As 
regards  the  other  parties,  there  were  two  conflicting  claimants — I  will  suppose  the  Crown  and  the 
landlords — each  claiming  the  whole  right  of  property — the  Crown  claiming  the  whole  right,  and 
the  adjoining  proprietor  claiming  the  whole  right.  The  Trustees,  therefore,  having  the  right — being 
under  the  necessity,  and  having  the  power  to  take  the  very  land  in  question — ^whatever  disputes 
might  exist  with  respect  to  the  ownership  of  that  land,  having  the  duty  and  the  obligation 
imposed  upon  them  to  use  it  for  the  purpose  of  the  improvement  of  the  navigation, — what  I 
desire  to  know  is  this.  What  is  there  to  prevent  the  Trustees,  who  are  to  take  this  land,  from 
buying  off  either  claimant  ?  If  you  desire  to  acquire  a  piece  of  land,  and  there  are  two  claimants, 
and  the  right  of  neither  is  settled,  what  is  to  prevent  your  fairly  buying  up  the  right  of  one  of  them, 
making  a  fair  compromise  with  him,  and  tnen  trying  to  deal  with  the  other  ?  Having  come  to 
a  fair  compromise  with  one  of  them,  you  have,  in  short,  one  of  the  contesting  parties  out  of  the 
field.  There  is  nothing  irrational  nor  improbable  in  that — ^nothing,  as  I  apprehend,  at  all  out  of 
the  common  course  of  business. 

What  shape,  then,  does  this  act  of  parliament  take  ?  It  recites  the  two  classes,  and  it  contains 
provisions  as  diametrically  opposite  to  each  other  as  provisions  can  be.    It  contains  one  class  of 
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provisions,  applying  to  those  landlords  who  have  agreed  to  what  I  call  a  compromise  ;  and  the 
other  class  of  provisions  applying  to  those  land-owners  who  stood  upon  their  rights,  and  had 
declined  to  compromise.  As  regards  those  who  had  compromised,  not  only  is  the  language 
perfectly  explicit,  but  what  is  more  than  the  language,  look  at  the  essence — look  at  the  substance 
— look  at  the  meaning  of  this  act  of  parliament,  and  see  whether  any  man  who  reads  it,  can  doubt 
what  the  true  construction  of  it  is.  It  says  that  a  certain  line  shall  be  the  boundary  between  the 
lands  and  the  alveus,  after  a  certain  time  ;  that  a  certain  map,  which  had  been  made  by  Mr. 
Kyle  many  years  before,  shall  be  the  map  which  shall  decide  which  is  or  is  not  alveus.  Then  it 
says,  as  regards  those  persons  on  the  part  of  whom  that  transaction  is  taking  place,  and  what 
appears  to  be  the  alveus  adjoining  their  lands,  that  without  having  recourse  to  any  other  authority, 
or  any  other  mode  of  ascertaining  whether  it  is  alv6us  or  not,  that  particular  map  shall  bind  both 
parties  as  to  what  is  or  is  not  alveus, — that  it  shall  be  valued,  and  that  one-half  the  value  shall 
be  paid  by  the  Trustees,  and  accepted  by  Mr.  Hamilton  and  the  others  as  the  full  value  of  their 
rights.  How  can  there  be  any  question  about  it  ?  Where  is  the  ground  of  the  dispute  ?  You 
shall  bind  yourself  to  admit  the  alveus  to  be  just  as  it  appears  upon  that  plan :  It  shall  be 
valued  :  We  are  at  once  to  pay  you  for  it — not  the  full  value,  but  only  half  :  Is  not  that  of  itself 
in  the  nature  of  a  compromise  ?  And  what  follows  ?  There  is  no  clause  directing  that  sum  of 
money  to  be  paid  and  consigned,  and  appropriated  to  abide  future  decision.  There  is  no  such 
clause,  nor  anything  approaching  to  it.  But  there  is  a  clause  which  gives,  as  against  those  veiy 
land-owners,  other  rights  to  the  Crown,  as  against  their  general  property,  wanted  for  the  navi- 
gation, which  would  not  bind  other  parties.  There  were  incidents,  therefore,  in  this  mode  of 
dealing,  which  make  it  a  compromise,  which  prove  it  to  be  a  compromise,  and  which  could  only 
be  attained  by  a  compromise.  It  was  only  by  concession  that  the  parties  ever  could  have  arrived 
at  the  result  to  which  they  came. 

What  takes  place  as  to  the  other  class  of  proprietors?  As  to  the  others,  we  have  not  a 
compromise.  The  act  of  parliament  says  expressly,  that  their  rights  shall  in  no  manner  be 
affected  or  injured  by  the  act  of  parliament.  Then,  what  is  to  take  place  ?  There  is  to  be  a  jury. 
What  is  the  jury  to  do  with  the  question  ?  Mr.  Kyle's  map  is  no  longer  to  be  binding.  Why  ? 
not  because  it  does  not  shew  the  alveus  correctly,  but  because  there  was  no  compromise — no 
agreement.  There  was  therefore  to  be  a  map  made  for  the  purpose  of  ascertaining  what  portion 
of  that  ground  is  alveus.  And  what  then  took  place  ?  Why,  there  was  to  be  a  division  of  the 
purchase-money — that  portion  of  the  piu*chase-money  which  belonged  to  the  adjoining  owner, 
in  right  of  his  property  beyond  the  alveus,  was  to  be  paid  to  him  without  dispute.  What  was  to 
be  done  with  the  other  portion  ?  That  was  not  to  be  paid  by  the  Trustees,  and  accepted  by  those 
parties,  but  it  was  to  be  paid  in  the  way  of  deposit,  to  abide  the  decision,  for  those  who  should 
De  entitled  to  it  under  the  provisions  of  that  act.  Therefore  the  question  is  so  plain,  that  I  cannot 
represent  it  to  your  Lordships  as  a  matter  which  is  open  to  the  slightest  doubt.  It  appears  to  me 
one  of  the  plainest  cases  I  ever  saw  in  my  life.  It  admits  of  no  doubt  that  this  was  a  compromise, 
and  that,  by  that  compromise,  that  particular  portion  of  the  value  was  to  be  paid  to  Mr.  Hamilton, 
altogether  irrespective  of  the  rights  of  the  Crown,  as  well  as  of  the  Trustees,  as  the  mere  purchase 
of  his  interest,  and  buying  him  off,  if  you  like  so  to  express  it,  in  order  to  put  an  end  to  the 
claims  of  parties  standing  in  his  particular  position. 

The  Crown  is  desirous  to  have  the  benefit  of  this  compromise, — ^but  was  there  ever  such  a 
contention?  How  can  the  Crown  stand  in  Mr.  Hamilton's  place?  You  may  say  that  Mr. 
Hamilton  has  no  right ;  but  if  Mr.  Hamilton  has  a  right,  he  has  accepted  for  that  right  half  the 
purchase-money.  The  Crown,  which  asserts  a  right  to  the  whole  of  the  purchase-money  or 
nothing,  comes  here  to  get  the  half.  The  Crown  comes  to  your  Lordships'  House,  and  asks  you 
to  give  to  it  that  half  which  is  to  be  paid  to  Mr.  Hamilton  as  a  consideration  for  the  whole.  Is 
the  Crown  to  come  here  to  assert  its  right  against  that  individual,  when  it  is  not  relinquishing  its 
right  to  the  whole  ?  Why  did  not  the  Crown,  as  I  must  take  the  liberty  of  saying  it  should  have 
done  upon  this  occasion,  pursue  the  Trustees,  and  try  its  right,  in  a  question  of  so  much  import- 
ance, to  the  whole  solum  of  this  river,  and  to  every  part  of  it  ?  If  it  had  brought  the  Trustees 
here  properly,  as  it  should  have  done,  the  question  would  have  been  agitated,  and  would  have 
been  decided  as  a  solemn  point  of  law.  That  would  have  been  much  better  than  escaping  from 
the  real  question  of  right,  and  attempting  to  get  from  Mr.  Hamilton  that  which  was  clearly  agreed 
to  be  paid  to  him  for  his  particular  right  upon  the  relinquishment  of  the  property.  It  is  said  at 
the  bar,  that  the  right  of  the  Crown  is  still  reserved  to  the  other  half.  Are  we  to  have  another 
suit,  and  another  hearing  in  this  House,  with  regard  to  another  £77 St  the  value  of  the  other  half 
of  this  property?    I  hope  no  such  results  may  follow. 

Lord  Brougham. — ^The  prayer  of  the  petition  concludes  by  reserving  to  the  Crown  all  its 
rights. 

Lord  Chancellor. — The  absurd  consequence,  if  your  Lordships  will  pardon  my  so  calling 
it,  will  be  this, — as,  indeed,  was  put  by  one  of  the  learned  Judges  very  properly  in  the  Court 
below.  Mr.  Hamilton,  and  those  other  parties,  insisting  very  properly  upon  their  rights  or  their 
views  of  them,  though  they  were  wrong  in  point  of  law,  the  Trustees  were  advised  to  give  way 
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to  them ;  and  the  proposition  is  this — If  you  will  make  this  compromise  with  us,  we  will  join  you 
in  it :  If  you  are  entitled,  you  shall  have  half ;  and  if  you  are  not  entitled,  you  shall  have 
nothing.  It  is  the  drollest  compromise,  as  your  Lordships  will  probably  think,  that  was  ever 
made.  I  can  understand  a  contested  right  being  compromised,  as  this  was,  for  half  its  full 
amount ;  but  I  cannot  understand  a  compromise  in  which,  if  I  have  a  right,  I  am  only  to  have 
half;  and  if  I  have  not  a  right,  I  am  to  have  nothing.  I  do  not  call  that  a  compromise.  I  call 
that  a  relinquishment  of  half  my  property,  without  the  slightest  benefit  in  retiu*n. 

This  much  being  clear,  the  only  other  question  is  about  the  reservation  of  the  rights  of  the 
Crown  in  {  124.  That  is  an  absolute  reservation  as  regards  the  soil.  The  right  of  the  soil  is 
reserved,  and  that  right  of  the  soil  would  belong  to  the  Crown  when  this  contention  is  over 
precisely  as  it  did  before.  The  soil  is  still  in  the  Crown, — the  right  of  navigation  is  still  in 
the  subject, — ^the  power  is  still  in  the  Trustees  to  carry  on  the  improvement  of  the  navigation, — 
and  all  parties  are  left  in  their  original  position.  The  question  upon  this  clause  is  first  of  all 
upon  its  grammatical  construction,  and  next  upon  its  meaning  as  regards  this  particular  money. 

Upon  the  grammatical  construction  of  the  clause,  it  is  certainly  dif!icult  to  read  it  in  such  a 
way  as  perfectly  to  comprehend  it.  It  is  as  laboriously  and  ingeniously  contrived  to  puzzle  the 
reader,  as  any  clause  which  I  have  seen  for  some  time.  It  might  refer,  I  admit,  to  the  subject 
in  contention,  but  it  would  naturally  and  properly  refer  to  those  clauses  which  are  altogether 
distinct,  and  in  which  the  money  is  stopped  in  medio, — in  which  it  is  placed  in  safe  hands  in 
order  to  abide  the  result  of  the  contest.  But  even  if  it  extended  to  the  other  alternative,  it  gives 
no  right, — it  saves  the  title,  but  it  confers  no  right.  There  cannot  be  a  greater  mistake  in  law 
than  to  insist  that  the  reservation  of  the  rights  of  the  Crown  confers  a  right  upon  the  Crown. 
This  clause,  indeed,  did  confer  a  right  upon  the  Crown,  but  it  was  a  right  only  as  regards  its 
procedure,  and  not  a  right  as  regards  property  or  interest.  The  rights  of  the  Crown  remain  just 
as  they  were ;  and  unless  the  Crown  can  maintain  its  right  irrespective  of  that  clause,  except  so 
far  as  it  may  be  supposed  to  have  saved  its  right,  I  submit  it  must  be  perfectly  clear  that  no  new 
right  is  vested  in  the  Crown  by  force  of  that  clause.  In  my  apprehension,  this  clause  does  not 
in  any  manner  give  to  the  Crown  the  right  contended  for. 

I  ought  to  apologize  to  your  Lordships  for  having  occupied  so  much  time  upon  so  very  plain 
a  case.  I  very  much  regret  that  the  forms  of  this  House  do  not  permit  your  Lordships  to  give 
the  costs  to  the  defendant  of  having  been  brought  to  the  Court  below,  and  to  your  Lordships' 
bar,  upon  this  point ;  but  I  shall  recommend  to  your  Lordships  that  the  interlocutor  in  the  Court 
below  be  affirmed. 

Lord  Brougham. — My  Lords,  I  entirely  agree  with  my  noble  and  learned  friend,  that  the 
judgment  below  is  right,  and  that  it  ought  to  be  affirmed.  We  generally  speak  of  the  soil  of  a 
navigable  river  as  being  in  the  Crown,  not  only  in  Scotland,  but  in  England.  We  have  it  laid 
down  by  Mr.  Justice  BuUer,  in  TA^  Kin^  v.  Smith  (2  Doug.  441),  *  that  generally  speaking,  and 
unless  in  peculiar  circumstances,  the  soil  of  a  navigable  river  is  primd  facie  in  the  Crown.  This 
case  does  not  require  that  we  should  dispose  of  that  question  either  way,  but  it  is  fit,  as  it  has 
been  urged,  that  we  should  state  our  opinion  upon  it.  • 

My  Lords,  this  is  a  case  of  compromise.  It  is  not  the  less  a  case  of  compromise  or  of  contract 
between  the  parties,  that  that  compromise  or  contract  is  set  forth  in  the  provisions  of  a  local  act 
of  parliament.  The  compromise,  as  the  preamble  to  the  i8th  and  19th  sections  of  the  act  sets 
forth,  was  for  the  purpose  of  preventing  disputes.  For  that  purpose,  before  the  case  of  Mr.  Todd 
had  been  decided,  and  while  the  case  was  pending,  these  parties  agreed  to  take  one-half  of  what 
they  might  have  been  held  entitled  to  in  the  alveus  of  the  river,  or  in  the  soil  which  the  river  had 
covered  upon  a  certain  plan.  Upon  the  valuation,  they  agreed  to  take  one-half :  and  it  was 
agreed,  on  the  other  hand,  that  that  half  was  to  be  taken  and  accepted  by  them  in  lieu  of  all  their 
rights. 

But  can  it  be  said,  because  Mr.  Hamilton  was  a  party  to  the  compromise,  and  has  a  right  to 
the  money  in  virtue  of  that  compromise,  therefore  the  Crown  has  a  right  to  come  in  in  the  place 
of  Mr.  Hamilton,  to  be  substituted  for  him,  and  to  claim  it  ?  I  see  nothing  in  this  act  of  parlia- 
ment which  g^ves  that  right  to  the  Crown ;  and  I  do  not  understand  how  it  is  possible  to  contend 
that  the  Crown  can  so  come  in,  any  more  than  I  think  it  could  have  been  contended  for  suppose 
the  compromise  had  turned,  not  upon  giving  one-half  of  the  lands  required  to  be  taken  by  the 
Trustees  for  improving  the  navigation  of  the  river,  but  a  certain  sum  might  have  been  paid  to 
these  parties  without  any  reference  to  the  land  at  all — without  any  reference  to  the  number  of 
acres  or  the  number  of  perches  taken  for  the  improvement  of  the  river.  If  a  certain  sum  had 
been  agreed  to  be  given,  in  consideration  of  which  they  were  to  abandon  all  possible  claims 
against  the  Trustees,  could  it  have  been  said  that  the  Crown  would  have  had  the  right  to  come 

^  A  navigable  river,  as  used  in  the  older  English  authorities  and  in  the  sense  of  this  rule,  means 
a  river  where  the  tide  flows  and  reflows.  There  are  several  rivers  navigable  for  some  miles 
above  the  flow  of  the  tide,  and  as  to  these,  the  rule  referred  to  in  this  case  does  not  apply.  See 
Murphy  v.  /?y<wf,  2  Ir.  Rep.  C.  L.  143. 
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in  and  say — "  If  we,  the  Crown,  had  been  a  party  to  this  proceeding,  we  should  have  required 
that  a  sum  of  money  should  have  been  given  to  us,  in  lieu  of  any  claim  which  we  might  have 
set  up  to  any  part  of  the  land  now  covered  by  the  river,  which  might  have  been  laid  by  for  the 
purpose  of  improving  this  navigation  "  ?  I  do  not  think,  in  that  case,  there  would  have  been  a 
pretence  for  the  Crown  claiming  to  be  so  entitled.  I  think  there  is  no  more  pretence  for  that 
claim  now.  My  Lords,  it  is  impossible  to  get  over  the  words  of  §  20 — "one-half  the  gross  value, 
after  such  reduction,  shall  be  paid  by  the  said  Trustees,  and  shall  be  accepted  by  the  said  owners 
of  the  adjacent  lands  as  the  full  price  of  the  ground  or  soil  so  required." 

With  respect  to  the  saying  clause,  I  entirely  agree  with  what  my  noble  and  learned  friend  has 
said,  that  you  cannot  out  of  this  saving  clause  construe  any  right  to  be  given  to  the  Crown.  The 
right  which  the  Crown  had  independently  of  it  and  previously  to  it,  is  saved,  and  nothing  more. 
The  Crown  is  not  to  have  its  right  lessened  nor  diminished  ;  but  nothing  whatever  is  given  to 
the  Crown  by  the  saving  clause,  except  the  mode  of  ascertaining  its  rights  by  petition  to  the 
Court  of  Session.  As,  generally  speaking,  you  cannot  raise  out  of  a  proviso  in  a  statute,  nor  out 
of  an  exception  in  a  statute,  any  affirmative  enactment,  so  you  cannot,  generally  speaking,  raise 
out  of  a  saving  clause  any  affirmative  or  positive  right  whatever. 

I  am  therefore  of  opinion,  that  the  Court  below  has  well  decided  this  case.  I  agree,  generally 
speaking,  in  the  reasons  upon  which  their  Lordships  have  proceeded.  Perhaps  some  remarks 
might  have  arisen  upon  one  or  two  of  the  statements  in  one  of  the  learned  Judge's  reasons,  with 
which  I  do  not  quite  agree  ;  but,  generally  speaking,  those  reasons  appear  to  me  to  be  perfectly 
satisfactory. 

I  am  exceedingly  sorry  that,  according  to  the  inflexible  rule  in  these  cases,  we  cannot  here 
vgive  costs  as  against  the  Crown ;  but  the  hardship  is  not  inconsiderable,  of  the  party  having 
been  obliged  to  come  here  by  this  appeal,  and  thereby  to  expend  pretty  nearly  the  whole  of  the 
money  to  which,  as  the  fruit  of  our  judgment,  he  would  be  entitled. 

Interlocutor  affirmed. 

First  Division. — Pemberton.  Crawley  and  Gardiner,  Appellants*  Solicitors, ^Q,  &  T.  W. 
Webster,  Respondents'  Solicitors, 


MARCH  22,  1852. 

The  Trustees  of  the  Harbour  of  Dundee,  Appellants,  v,  William  Stark 

DOUGALL,  Respondent, 

Free  Port  and  Harbour — Regalia — Negative  Prescription — Statute — Clause — Construction — 
The  Dundee  Harbour  Trustees  acquired  under  statute  from  the  town  of  Dundee  y  their  right  of 
free  port y  constituted  by  ancient  charters ,  which  set  out  the  limits  as  including  several  miles  on 
each  side  bf  a  wide  estuary ,  but  the  statutes  spoke  only  of  ^^  the  harbour  of  Dundee  and  the 
precincts  thereof ^^  not  stating  the  precise  limits.  The  trustees  raised  an  action  of  declarator^ 
concluding  to  have  the  sole  and  exclusive  right  of  levying  dues  at  Ferry-port-on-Craigy  a  harbour 
on  the  o^osite  side  of  the  firth^  which  belonged  to  the  defender  Dougall,  and  was  within  the 
limits  of  the  old  charters,  Dougall  shewed  no  grant  of  ^free  port,*  but  of  ^'portus "  onfy^ 
but  alleged  and  proved,  that  vessels  had  from  time  immemorial  loaded  and  unloaded  at  Ferry- 
port'On-Craigy  without  paying  dues  to  the  Dundee  Harbour  Trustees, 

Held  (affirming judgment),  that  this  was  a  good  defence  to  the  action,  and  that  the  statute 
transferring  the  harbour  did  not  take  away  any  existing  exemption. 

Public  Bodies — Negative  Prescription — Public  trustees  anointed  by  statute  to  discharge  public 
duties,  may  have  their  rights  cut  off  by  the  negative  prescription  running  on  a  primA  facie  titU^ 
though  no  positive  prescription  is  proved. 

Process — Expenses — If  the  result  of  an  appeal  is  only  such  a  variation  of  the  interlocutor  appealed 
against,  as  might  have  been  obtained  by  application  to  the  Court  below,  tlie  appellant  must  pay 
costs,^ 

The  Trustees  of  Dundee  Harbour  appealed  against  the  interlocutors  of  26th  May  1847,  5th 
July  1848,  and  20th  July  1849,  and  maintained  in  their  case,  that  they  ought  to  be  reversed  for 
the  following  reasons  :  i.  Because  the  statute  6  and  7  Vict.  c.  83,  empowered  the  appellants 
to  levy  the  dues  contained  in  the  schedule  appended  to  the  act,  within  the  port  and  harbour  of 
Dundee  or  the  precincts  thereof,  and  Ferry-port-on-Craig  is  within  these  precincts. — 6  and  7 
Vict.  c.  83,  §§  56,  58;  Lord  Medwyn's  obs.  in  Campbelton  case,  7  D.  223  ;  Hale  de  Portibus 
Maris,  c.  2  ;  Statute  1606,  c.  33,  Thomson's  Acts  ;  Moncrieffe  v.  Navigation  Commissioners  of 
Perth,  Feb.  15,  1834,  noticed  in  12  Sh.  p.  459.     2.  Because  the  omission  to  levy  dues  at  one 

^  See  previous  reports  11   D.  6,  181,  1464;  20  So.  Jur.  542;  21  Sc.  Jur.  35,  551.        S.  C.  i 
Macq.  Ap.  317  :  24  Sc.  Jur.  385. 
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porticalar  portion  of  the  precincts  of  a  harbour^  to  which  vessels  may  have  from  time  to  time 
resorted  during  forty  years,  is  not  a  good  legal  ground  on  which  the  right  of  grantees  to  the 
harbour  should  be  held  to  have  been  lost..— -  Magistrates  of  Campbelton  v.  Galbreath,  Feb.  21, 
1845 ;  7  D.  482 ;  Ersk.  2, 6,  i8  ;  3,  7,  8.  3.  Because  the  respondent  has  not  only  not  established 
any  right  to  a  free  port  at  Ferry-port-on-Craig,  bi^t  does  not  exhibit  any  title  to  which  possession 
of  the  privileges  of  a  free  port  could  be  attributed. — Hale  de  Portibus  Maris^  p.  2,  c.  5,  6 ; 
Girdwood  w.  Campbell y  7  S.  840 ;  Magistrates  of  Campbelton  v.  Galbreath,  7  D.  220.  4.  Because 
the  Court  of  Session,  without  a  proof  of  gooa  title  in  the  respondent,  have  virtually  erected 
Ferry-port-on-Craig  into  a  free  port,  with  ail  the  privileges  attaching  to  it,  within  the  limits  of 
the  appellants'  grant ;  and  because  the  appellants,  who  have  a  good  legal  title  and  interest  to 
object  to  the  exercise  of  such  rights  on  the  part  of  the  respondent,  have  been  excluded  from  such 
objection. 

The  respondent  in  his  printed  case  supported  the  interlocutors  on  the  following  grounds  : 
I.  Because  the  appellants  or  their  predecessors  never  had  a  right  of  harbour  which  they  could 
enforce  at  Ferry-port-on-Craig.  2.  Because,  by  the  verdict  which  the  appellants  have  consented 
should  be  entered  up  against  them,  by  the  admissions  upon  record,  and  by  the  documents  in 
process,  it  is  established  that,  during  the  years  of  prescription,  and  for  time  immemorial,  the 
harbour  of  Ferry-port-on-Craig  has  possessed  an  immunity  from  any  claims  which  the  appellants 
or  their  predecessors  might  have  pretended  against  it.  3.  Because  the  appellants,  having  failed 
in  establishing  any  right  in  the  harbour  at  Ferr>'-port-on- Craig,  have  no  title  or  interest  to 
challenge  the  rights  of  the  respondent  therein,  or  in  any  way  interfere  with  his  exercise  of  those 
rights. 

Sol. 'Gen.  Kelly,  Bethell  Q.C.  (and  Anderson  Q.C.)  for  appellants. — ^We  found  on  various 
charters,  as  well  as  acts  of  parliament,  which  clearly  set  out  the  limits  of  our  harbour,  and  shew 
that  Ferry-port-on-Craig  was  included.    The  defence  raises  the  question,  what  must  be  the 
effect  of  the  prescription  admitted  in  the  first  issue.    We  say  our  charters  and  statutes  are  so 
clear,  that  their  provisions  cannot  be  set  aside  and  nullified  by  any  admission  of  a  mere  negative 
prescription,  which  cannot  establish  a  right,  but,  at  most,  can  only  be  evidence  of  dereliction. 
There  was  not  sufficient  evidence  of  dereliction,  for  the  fact  of  our  not  levying  dues  at  Ferry- 
port-on-Craig  is  consistent  with  the  supposition,  that  these  were  not  worth  levying.    But  we  go 
on  the  broad  principle,  that  the  mere  omission  of  a  public  body  (which  we  are — Craig  i.  15,  15) 
to  levy  dues  at  a  particular  point,  within  the  limits  over  which  our  grant  extends,  cannot  destroy 
our  right  to  levy  at  that  point.     Our  case  is  not  like  that  of  a  private  individual,  entitled  to  a 
debt  by  bond,  where  his  default  in  suing  within  a  certain  period  may  operate  to  cut  off,  and 
effectually  destroy,  his  title  to  recover.     Trustees  appointed  by  act  of  parliament  to  exact  dues 
on  vessels  coming  within  a  certain  area,  have  no  power  to  release  to  the  owners  such  dues ;  if 
they  cannot  release,  they  cannot  abandon ;  and  if  they  can  neither  release  nor  abandon,  it  seems 
to  follow,  they  can  do  no  act  which  could  have  this  legal  effect — Ersk.  Prin.  i,-2, 8.  Their  negligence, 
ignorance,  or  mistake,  cannot  relieve  them  of  a  duty  cast  on  them  by  statute,  and  in  the  discharge 
of  which  their  whole  interest  consists.    An  act  of  parliament  cannot  be  repealed  by  the  default 
of  those  to  whom  it  entrusts  the  discharge  of  a  public  duty.     Mere  neglect  to  levy  dues  at  a 
particular  spot  within  the  limits,  was  held  not  to  take  away  the  right  in  Magistrates  of  Edinburgh 
V.  Scott^  14  S.  922,  where  the  grant  was  in  the  same  terms  as  here.     So  in  Magistrates  of 
Campbelton  v.  Galbreathj  7  D.  482.     In  no  case  has  it  been  held,  where  a  body  charged  with  a 
public  right,  and  having  no  benefit  or  interest  save  in  the  exercise  of  that  right,  fail  to  perform 
their  duty  at  a  given  spot  within  the  limits  assigned  to  them,  that  their  non-performance  amounts 
to  an  abandonment.    A  grant  of  free  port  is  unum  quid,  and  is  sufHciendy  kept  alive  by  being 
exercised  at  the  most  convenient  spot — which  in  this  case  was  at  Dundee ;  and  the  grantee  is 
not  bound  to  erect  a  harbour  along  the  whole  line  of  his  coast.    The  mere  admission,  therefore, 
of  the  first  issue,  could  not  derogate  from  our  Crown  grant.     It  was  incompetent  in  the  respondent 
to  set  up  a  mere  negative  usage,  and  say  it  interpreted  our  title, — which  was  not  of  the  kind  to 
be  so  explained,  there  being  no  ambiguity  in  it.    When  a  title  is  sufficiently  broad  to  admit  of 
being  interpreted  by  usage,  it  must  be  a  positive,  and  not  a  negative  usage.     Here  a  negative 
usage  has  been  found  to  entitle  the  respondent  to  claim  aright  of  free  port,  which  is  2ijus  regale, 
contrary  to  the  well-known  rule,  that  negative  prescription  does  not  run  against  the  Crown. 
What  the  Court  below  should  have  held  in  order  to  ground  their  interlocutor,  was  this,  that  not 
only  had  vessels  gone  to  Ferry-port-on-Craig  and  not  paid  dues  to  us,  but  that  these  had  been 
paid  to  the  respondent.    The  Court  assumed  there  was  no  tertium  quid  between  our  having  the 
right  to  levy  dues  there,  and  the  respondent  having  that  right.     A  mere  non-user  on  our  part 
could  not  found  a  rival  and  competing  title  in  the  respondent,  which  could  only  be  set  up  by  proof 
of  absolute  enjoyment  on  his  part.    This  was  not  done,  for  the  Court  held  the  second  issue  was 
unnecessary,  when  the  first  was  admitted  in  the  affirmative.    Yet  the  effect  is,  to  give  the 
respondent  a  title.     Now,  our  tide  is  a  Crown  grant  of  free  port  by  a  charter  of  James  iv.  1601, 
and  such  grants  are  always  in  certain  terms,  giving  not  merely  the  port,  but  also  the  right  of 
levymg  dues  within  certain  defined  precincts,  as  was  seen  in  Scotfs  and  the  Campbelton  case. 
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But  the  respondent's  title  is  nothing  but  a  right  of  property  in  the  creek  or  landing-place,  that 
is,  the  soil,  as  distinguished  from  the  right  to  levy  dues.  He  had  nothing  to  prescribe  upon. 
The  kind  of  possession  he  ought  to  have  had  was  possession  on  a  title  at  least  apparently  good. 
— Bell's  Prin.  §  606.  His  title  was  not  only  not  a  grant  of  free  port,  but  it  was  not  even  a  grant 
from  the  Crown,  being  only  from  a  Crown-vassal,  and  was  no  title  at  all. 
[Lord  Chancellor. — There  was  some  proof  that  the  respondent  had  a  claim— thus,  that  he 
had  put  up  to  auction  the  dues  of  his  harbour,  which  may  go  to  presume  a  grant  from  the  Crown. 
It  may  have  been  an  imperfect  title,  but  still  there  was  some  proof  of  one.] 

A  right  to  levy  tolls  must  be  given  in  express  terms,  for  it  is  in  the  nature  of  a  tax  on  the  public. 
— Comyn'  s  Digest, "  Navig.  E.**  Hence  a  grant  of  "fortus  *'  in  English  conveyancing  would  not 
give  the  JUS  re^a/e. — Hale  d^  Port.  Maris,  The  same  is  law  in  Scotland. — Craig,  i,  15,  15. 
Besides,  there  cannot  be  two  inconsistent  grants  of  free  port.  If  there  is  a  clear  grant  by  the 
Crown  covering  a  certain  area  well  defined,  and  a  subsequent  lesser  and  ambiguous  grant,  no 
length  of  possession  under  the  latter  can  avail  to  defeat  the  former,  in  which  there  is  nothing 
left  for  usage  to  explain.  Thus  the  Jinkabout  case^  i  S.  515.  7  D.  486,  differs  from  the  present, 
for  there  the  grant  was  of  dues  "  used  and  wont,"  and  here  it  was  competent  to  admit  use  and 
custom  to  explain  the  meaning  of  these  words.  We  say,  therefore,  our  grant  was  too  clear  to 
need  either  kind  of  prescription  to  explain  it — that  a  negative  prescription  only  was  proved — but 
that,  inasmuch  as  the  respondent  had  no  title,  it  ought  to  have  been  a  positive  prescription  he 
should  have  proved.  As  to  the  statutes : — Keeping  in  view  the  title  we  have  by  charter,  our 
statutes  tend  to  confirm  in  us  the  sole  and  exclusive  right  contended  for.  The  terms  used  there 
are  always  "  the  port  of  Dundee  and  the  precincts  thereof ,'' which  can  only  mean  the  precincts  so 
clearly  defined  in  the  charter.  All  the  provisions  and  allusions  point  to  Ferry-port-on- Craig  as 
being  within  these  precincts.  Thus,  in  schedule  D.  to  our  act  of  1843,  all  goods  coming  from 
Ferry-port-on- Craig  in  the  regular  licensed  pilot  boats  are  to  be  exempt  from  shore-dues,  implying 
that  otherwise  they  would  not  be  exempt.  If  this  were  not  so,  the  port  of  Dundee  might  be 
ruined  by  vessels  going  in  to  Ferry-port-on- Craig,  and  unloading  their  cargo  into  the  ferry  boats, 
and  thus  evading  dues  at  Dundee.  As  to  the  interlocutor : — Supposing  even  that  the  negative 
prescription  here  had  been  admissible,  the  interlocutor  went  too  far.  The  effect  of  it  is,  to  erect 
Ferry-port-on-Craig  into  a  free  port,  with  all  the  privileges  pertaining  thereto,  and  thus  to  do 
what  required  an  express  grant  from  the  Crown.  The  Court,  in  granting  the  second  issue, 
must  have  held  that  the  respondent  had  the  burden  thrown  on  him  of  proving  a  positive  title 
in  himself,  and  yet,  after  the  first  issue  was  affirmed,  that  second  issue  was  held  to  be  unnecessary. 
In  Gordon  v.  Grant  (22  Sc.  Jur.  180),  the  Lord  Justice-Clerk  seemed  to  consider  that  this  case 
had  been  pushed  too  far. 

Rolt  Q.C.,  Moncreiff^  (and  Donaldson)  j  for  respondent. — ^We  do  not  dispute  that  Ferry-port-on- 
Craig  is  within  the  limits  of  the  appellants'  old  charters,  but  we  deny  it  is  within  "the  precincts," 
as  that  term  is  used  in  their  acts  of  parliament.  It  is  said  our  title  was  not  such  as  could  be 
explained  by  usage,  and  if  it  could,  that  the  usage  proved  is  not  sufficient.  The  first  issue  being 
affirmed,  the  usage  there  found  was  not  a  mere  non-user,  but  a  user  contradictory  and  in  defiance 
of  the  appellants*  right.  It  was  not  the  less  contradictory,  that  payment  of  dues  was  not  proved 
to  have  been  made  to  us.  Whether  the  dues  were  paid  to  us  or  to  a  stranger,  was  quite  the 
same,  so  long  as  they  were  not  paid  to  the  appellants.  No  title  was  required  in  us  to  support 
this  usage.  The  rule  is,  that  positive  prescription  in  general  requires  a  title  or  grant,  to  which 
it  is  to  be  referred — though  there  are  exceptions,  as  when  a  right  of  way  is  claimed  over  an 
individual's  lands.  But  as  to  negative  prescription,  no  title  whatever  is  required,  except  in  the 
single  case  where  feudal  rights  are  to^be  extinguished. — Bell's  Prin.  §  2008.  Ersk.  3,  7,  8,  though 
loosely  expressed,  does  not  contradict  this.  The  reason  why  feu-duties  cannot  be  prescribed,  is, 
because  they  cannot  be  separate  from  the  land,  of  which  they  are  the  fruits. — Glengarry  v.  Duke 
of  Gordon y  6  S.  611. 

LLord  Brougham. — In  the  case  of  feudal  subjects,  you  say  negative  prescription  does  not  run, 
because  feu-duties  are  the  fruits  of  the  superiority,  and  positive  prescription  alone  can  have 
effect : — May  it  not  be  argued  here,  that  these  port  dues  were  the  fruits  of  Dundee  harbour,  and 
that  a  negative  prescription  only  is  useless  ?] 

The  rule  is  founded  on  subtle  grounds  of  feudal  law  ;  and  though  in  one  sense  the  dues  here  may 
be  looked  on  as  the  profits  of  the  appellants'  harbour,  yet  there  is  no  right  vested  in  the  appellants 
as  superiors — there  is  no  feudal  relation  between  us.  The  right,  therefore,  could  be  lost  by 
dereliction,  or  prescriptive  immunity,  which  was  proved  by  the  non-user  for  forty  years.  Moreover, 
when  a  title  is  necessary  either  in  the  positive  or  negative  prescription,  it  does  not  require  to  be 
the  earlier  title  of  the  two,  nor  is  it  necessary  that  the  title  be  clear,  and  free  from  all  ambiguity.  It 
is  enough  if  \iprimd  facie  import  the  claim  made  under  the  usage.  Thus  salmon  fishing  is  claimed 
under  a  clause  cumpiscationibus. — Ersk.  2,  6,  15  ;  Duke  ofQueensberry^  Mor.  14,251  ;  Duke  of 
Sutherland^  14  S.  904,  So  a  grant  of  small  customs  to  a  burgh  is  measured  by  the  possession. — 
Fleskers  of  Canongate^  4  S.  751  ;  Boag  v.  Magistrates  of  Burntisland^  Mor.  1991  ;  Tod  v. 
Magistrates  of  St,  Andrews^  Mor.  1997  ;  Cowan  v.  Magistrates  of  Edinburgh,  6  S.  586;  Hilly, 
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Magistrates  of  Edinburgh^  8  S.  449;  Magistrates  of  Dunbar^.  Kelly ^  8  S.  128.  The  strongest 
illustration  of  the  effect  of  possession,  is  Magistrates  of  Wigton  v.  APCfymont,  12  S.  289.  So 
the  property  of  the  sea-shore,  though  not  implied  in  a  grant  of  barony,  may  be  acquired  by 
possession.  These  cases  shew,  that  the  doctrine  of  possession  is  applicable  to  all  grants  of  this 
kmd,  whether  as  to  the  mode  of  levy,  or  the  limits  within  which,  and  the  parties  on  whom,  the 
levy  is  to  be  made.  Now,  the  question  is  not,  whether  our  title  is  such  as  to  enable  us  to  recover 
tolls  in  our  own  right,  but  whether  we  can  resist  the  appellants.  The  substance  of  the  action 
was  to  assert  a  right  which  had  never  been  exercised  before.  They  admit  Ferry-port-on-Craig 
is  our  private  property,  yet  they  insisted  on  coming  into  our  ground  to  levy  dues.  Their  grant 
was  one  vhich  was  to  be  measured  by  possession;  and  as  the  latter  was  confined  to  Dundee,  it 
may  have  been  good  for  Dundee ;  but  the  possession  could  no  longer  be  good  for  the  whole  limits, 
the  moment  an  antagonistic  usage  existed  at  Ferry-port-on-Craig,  and  their  right  was  extinguished 
then  and  there.  Though  we  do  not  require  a  title,  yet  we  have  one.  Our  predecessors,  from 
holding  first  of  the  Archbishops  of  St.  Andrews,  came  to  hold  directly  of  the  Crown,  and  our 
titles  all  contain  a  grant  of  "portum  seuportus/*  and  then  of  privilege  of  ferry — the  boundaries 
mentioned  implying  the  existence  of  a  harbour  of  the  town,  and  there  is  a  separate  reddendo  for 
the  harbour.  There  are  no  voces  signata  in  the  law  of  Scotland  for  a  grant  of  ''free  port.**  If 
a  Crown-charter  of  free  port  cannot  be  presumed  in  our  favour,  it  is  nevertheless  clear,  that 
rights  of  subjects  inter  regalia  can  be  held  of  a  subject-superior.  Ersk.  3,  7,  6 ;  Duke  of 
Qu^^nsberry^  Mor.  14,251  ;  St,  Monance^  7  D.  582.  Our  tide  is  therefore  sufficient. 
[Lord  Chancellor, — You  mean,  there  is  sufficient  colour  of  title.] 

It  was  said,  public  trustees  could  Qot  release  or  abandon  the  right  of  levying  this  kind  of  dues. 
But  the  appellants  are  not  public  trustees  in  that  sense,  else  they  would  be  bound  to  keep  our 
harbour  in  repair,  which  they  have  not  done — ^the  right  to  levy  dues,  and  the  duty  of  keeping  the 
harbour  in  repair,  being  counterparts. — Craig,  i,  15,  15 ;  Bankt,  i,  3,  4;  Ersk.  2,  6,  17 ;  Bell's 
I^rin.  §  654  ;  Christie  v.  Landale^  6  S.  813.     But  even  assuming  they  are  public  trustees,  time 
will  run  against  them.      Thus  tolls  in  burghs,  which  are  rights  of  regality,  nave  been  cut  off  by 
negative  prescription. — Rowland'^,  Craigiever,  Mor.  10,724 ;  Mag,  of  Hamilton  v.  D,  ofHamiltony 
Mor.  10,738.     It  applies  to  every  conceivable  right — i  More's  Stair,  "Prescr."p.  265  ;  and  it 
makes  no  difference  that  such  right  originally  came  from  the  Crown,  for  if  so,  time  could  run 
against  nobody,  all  being,  more  or  less  directly,  grantees  of  the  Crown.     £rsk.  (3,  7,  32)  says, 
both  prescriptions  run  against  corporate  bodies.     See  also  Feuars  of  Kelso  v.  D,  ofRoxburgh^ 
Mor.  10^737  ;  Miller  v.  Storie,  Mor.  10,738  ;  Tarsappie  v.  Pittendreicky  Mor.  10,770 ;  Graham  v. 
Douglas f  Mor.  10,745  \  yinkabout  case,  i  S.  515.     There  was  no  inconsistency  between  this  and 
Scoifs  and  Campbelton  cases  ;  for  in  both  these  no  allegation  had  been  made,  that  ships  had 
come  and  landed  goods  at  the  disputed  spot,  and  had  not  paid  dues — ^which  would  have  made 
all  the  difference.    As  to  the  acts: — ^The  whole  scope  of  tnese  is  to  shew  that  the  "port  and 
precincts  "  meant  only  the  local  harbour  of  Dundee.    The  penalties  are  to  be  enforced  in  the 
county  of  Forfar,  not  of  Fife.    The  preamble  limits  itself  to  the  former  county,  while  1 1  Geo. 
IV.  c.  1 199  §§  29, 35,  and  37,  point  this  out  still  more  distinctly, and  shew  that  all  that  was  meant  to  be 
conveyed  by  the  town  of  Dundee  to  the  appellants  was  the  local  port.    Thus  the  "  liberties  of 
the  water  of  Tay^are  spoken  of  as  distinct  from  "the  harbour  of  Dundee."     Those  acts, 
therefore,  do  not  advance  the  appellants.     As  to  the  interlocutor,  it  found  in  substance  only  that 
we  had  a  good  defence,  and  not  that  we  had  a  good  title  as  against  everybody  else.   To  dismiss  the 
suit,  left  the  general  right  and  title  untouched,  and  the  interlocutor  merely  dismissed  the  suit     It 
merely  affirmed  the  first  issue,  and  the  affirmative  of  the  second  issue  would  still  be  thrown  on  us. 
Kelly  replied — Where  there  is  a  valid  grant  from  the  Crown  to  levy  dues  throughout  the  whole 
limits,  and  where  that  right  to  levy  is  established,  not  by  prescription — that  is,  by  actual  percep- 
tion of  dues,  from  which  a  lost  grant  may  be  presumed — but  by  the  actual  production  of  the  grant 
itself,  setting  forth  these  limits,  there  is  only  one  way  of  setting  up  a  defence  against  claims  made 
at  a  given  spot  within  the  limits,  and  that  is,  by  shewing  positively  some  earlier  grant  from  the 
Crown  inconsistent  with  the  other.    We  admit,  if  the  respondent  had  an  earlier  grant  from  the 
Crown  of  free  port,  and  of  exclusive  right  to  levy  dues  within  that  port,  it  would  be  a  good 
defence.     The  Crown  cannot,  by  a  subseouent  grant,  derogate  from  one  already  given.    Thus, 
here,  if  we  claimed  under  prescription  or  the  presumption  of  a  lost  grant,  the  respondent  might 
have  rightly  set  up  a  longer  prescription.     But  when  a  positive  grant  is  produced,  clearly  defining 
from  what  time,  in  what  limits,  and  on  whom  the  levy  is  to  be  made,  a  negative  prescription 
having  no  lawfid  origin  cannot  defeat  that  grant,  and  proof  of  such  prescription  is  immaterial. 
Evidence  is  only  of  use  and  applicable  where  the  terms  of  the  grant  are  ambiguous  ;  hence,  if  it 
is  a  grant  of  dues  "  used  and  wont,"  this  expression  can  only  be  interpreted  by  evidence  of  posses- 
sion.   The  cases  are  somewhat  confused,  but  this  principle  may  be  traced  throughout  them. 
The  Jinkabout  case,  the  rubric  of  which  in  i  S.  D.  476  is  incorrect,  proves  it— the  grant  of  dues 
there  being  **  conform  to  use  and  wont." 

[Lord  Brougham. — ^Was  this  expression  used  in  the  Campbelton  case  f\ 
No ;  but  that  case  was  decided  in  our  favour.  Miller  v.  Storie,  the  rubric  of  which  is  also  wrong, 
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bears  oijt  the  principle.  As  to  the  interlocutor : — It  goes  too  far.  The  suspension  and  interdict 
applies  to  the  precincts  of  Ferry-port-on- Craig  as  well  as  to  the  harbour  itself ;  whereas  there 
is  nothing  in  the  record  about  such  precincts.  As  to  the  latter  part  of  the  interlocutor,  it  is  a 
perpetual  affirmance  of  a  right  in  the  respondent  to  levy,  which  is  as  extensive  as  lie  could  have 
got  if  the  second  issue  had  been  proceeded  with  to  trial,  and  affirmed.  The  interlocutor  also  goes 
too  far,  inasmuch  as  it  assoilzies  the  respondent  from  the  whole  conclusions  of  the  action.  This 
will  operate  as  a  res  judicata,  not  only  as  to  Ferry-port-on- Craig,  but  as  to  the  whole  south  side 
of  Tay. 

Lord  Chancellor  St.  Leonards. — My  Lords,  in  this  case,  the  appeal  is  from  a  decision 
against  the  Trustees  of  the  Harbour  of  Dundee,  and  in  favour  of  the  owner  of  Ferry-port-on- 
Craig,  as  far  as  regards  the  right  claimed  by  the  Trustees  to  levy  tolls  on  ships  loading  and 
unloading  in  the  latter  harbour.  The  question  is,  not  whether  the  respondent  has  or  has  not 
the  right  himself  to  levy  tolls  upon  ships  loading  and  unloading  in  that  place  or  harbour,  but 
whether  the  Trustees  have  that  right  or  not. 

Now,  my  Lords,  this  question,  which  has  been  argued  upon  so  extensive  grounds,  lies  after  all 
in  a  narrow  compass.  The  Trustees,  who  claim  under  the  Corporation  of  Dundee,  base  their 
title  upon  the  ancient  charters  which  give  them  the  harbour  of  Dundee— which  is  unquestionably 
a  free  port — ^and  in  the  right  of  theirs  of  loading  and  unloading  at  that  harbour  ;  and  those 
charters  give  them  other  rights  of  taking  tolls,  which  are  mixed  oip  with  rights  of  taking  tolls  at 
fairs,  and  they  give  them  rights  over  the  waters  for  a  distance,  it  is  stated,  of  upwards  of  twelve 
miles  up  the  Tay,  on  the  north  side  and  on  the  south  side.  It  is  admitted  by  the  respondent 
that  Port-on-Craig  is  within  those  limits,  on  the  south  side  of  the  river.  The  question  then,  as  a 
mere  contest  of  title  to  an  absolute  right  of  property,  as  between  the  appellants  and  the  respond- 
ent, might  not  admit  of  a  great  deal  of  difficulty ;  because,  although  the  respondent  has  shewn 
some  title,  and  has  set  up  some  ancient  charters,  and  those  charters  contain  an  express  grant  of 
Ferry-port-on- Craig,  yet  there  has  not  been  sufficient  evidence  produced  now,  or  at  any  period  of 
this  litigation,  that  the  port  in  question  was  what  is  termed  properly  a  free  port.  Now,  nobody 
has  disputed  that  that  is  so  as  regards  the  harbour  of  Dundee  ;  and  ultimately  the  question  came 
before  the  Courts  below  upon  the  double  claim,  by  way  of  defence  on  the  part  of  the  respondent. 
He  first  said,  that  the  Trustees  who  were  pursuing  him  had  no  right  to  pursue  him,  because  ships 
had  from  time  immemorial  always  been  loaded  and  unloaded  at  Ferry-port-on- Craig,  directly 
opposite  to  Dundee  harbour,  and  with  which  harbour  there  was  an  hourly  communication  by 
ferry.  It  is  utterly  impossible,  therefore,  that  the  Trustees  could  be  ignorant  of  what  was  taking 
place  daily  and  hourly  at  Ferry-port-on- Craig.  The  respondent  therefore  said,  that  he  was  ready 
to  prove  that,  from  time  immemorial,  ships  had  so  loaded  and  unloaded  at  his  harbour,  and  that 
the  Trustees  had  never  received  any  toll  in  respect  of  those  ships.  Now,  in  that  state  of  the 
matter,  it  was  contended  that  that  was  a  defence  which  could  not  be  set  up.  The  second  defence 
was  of  a  different  character.  He  asserted,  that  he  had  himself  not  only  the  port  of  Port-on- 
Craig,  properly  or  simply  so  called,  but  that  he  had  what  amounted  to  a  free  port — that  so  far 
from  the  Trustees  having  the  right  to  levy  tolls  at  his  harbour^  he  himself  had  that  right,  and 
exercised  that  right  over  it  himself. 

Now,  in  the  resxilt,  the  questions  coming  before  the  Court,  the  Lord  Ordinary  made  a  declar- 
ation which  involved  the  two  questions,  and  ultimately  your  Lordships  will  find  that  the  First 
Division  differed  from  the  Lord  Ordinary  upon  those  points  ;  they,  as  far  as  they  differed,  being 
of  opinion  in  favour  of  the  respondent,— that  is,  that  his  right  was  open  to  him  upon  the  second 
ground,  and  might  be  proved  hereafter.  They  agreed  with  the  Lord  Ordinary  upon  the  question 
as  to  the  right  to  prove  that  which  ultimately  has  been  admitted  as  proved  in  the  matter  before 
your  Lordships  ;  and,  therefore,  there  is  no  disagreement  between  the  Lord  Ordinary  and  the 
First  Division  upon  the  point  in  contest,  as  to  the  right  of  non-liability  of  ships  loading  and  un- 
loading at  the  harbour  ot  Port-on-Craig.  Many  of  the  findings  of  the  Lord  Ordinary  were  not 
interfered  with  by  the  First  Division,  and,  therefore,  the  limits  are  not  disputed — the  right  of 
free  port  in  Dundee  harbour  is  not  disputed — the  circumstance,  that  Ferry-port-on-Craig  is 
within  the  limits,  is  not  disputed  ;  but  it  is  with  this  exception,  that  the  findings  are  to  be  without 
prejudice  to  any  right  of  free  port,  or  to  levy  dues,  which  the  respondent  may  instruct.  He  is  at 
liberty,  therefore,  to  set  up  that  defence. 

Then  the  Lord  Ordinary  found  that  the  respondent  had  not  produced  any  title  to  the  free  port 
of  Ferry-port-on- Cr^ig,  which  admitted  of  being  explained  by  possession,  to  the  effect  of  being 
so  construed.  Now,  the  Inner  Division  recalled  that  part  of  the  interlocutor,  in  so  far  as  it  finds 
that  the  respondent  has  not  produced  any  express  title.  Upon  those  points,  therefore,  which 
were  thus  in  dispute,  the  matter  only  amounted  to  this, — that  the  First  Division  were  of  opinion 
that  there  was  sufficient  evidence  before  them  to  enable  the  respondent,  if  he  thought  he  could 
do  so,  to  establish  t^e  title  which  he  thought  was  in  himself. 

Then  \ki<t  fifth  point  decided  by  the  Lord  Ordinary  was  in  these  words, — he  declared,  "  that 
apart  from  any  separate  title  to  a  right  of  harbour  or  free  port  at  Ferry-port-on-Craig,  vested  in 
the  defender,  he  has  condescended  on  facts  and  circumstances  which  are  relevant  and  sufficient 
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in  law  to  found  a  plea  of  dereliction,  and  of  prescriptive  immunity,  in  his  favour  against*'  the 
Trustees ;  and  that,  ''  the  defender  is  entitled  to  a  proof  of  the  facts  and  circumstances  so 
averred  by  him.**  Now,  the  First  Division  appear  to  have  admitted  that  question  with  the  Lord 
Ordinary, — so  that,  so  far  as  regards  the  right  to  enter  upon  the  defence  which  prevailed  ultimately 
in  the  Court  below,  the  Lord  Ordinary  and  the  First  Division  are  entirely  agreed.  The  Inner 
Division  found  further  than  the  Lord  Ordinary  did  upon  the  question  of  absolute  right  to  this 
port  as  a  free  port,  and  the  right  to  levy  dues  ;  but  that  question,  in  the  result,  according  to  the 
opinion  of  the  Inner  Division  ultimately,  it  became  unnecessary  to  decide. 

Now,  that  being  so,  and  the  matter  being  remitted,  the  two  issues  were  directed.  The 
Trustees  of  the  harbour  were  of  course  advised  to  admit,  as  a  fact  found  by  a  jury,  \ht  first 
issue,  and  then  the  case  stood  thus,— that  their  claim  in  the  action  of  declarator  was  to  be  tried 
upon  their  own  admission,  that  during  time  immemorial,  ships  had  loaded  and  unloaded  at  the 
harbour  of  Port-on- Craig,  and  that  they  had  never  levied  any  dues  upon  them.  It  became,  in 
the  view  of  the  Inner-House,  (and  I  think  this  is  the  proper  view  of  the  case,)  unnecessary  to 
consider  the  question  raised  in  the  secottd  issue,  as  the  first  issue  was  positively  admitted,  and 
found,  by  the  admission,  in  favour  of  the  respondent ;  and  upon  that  a  declarator  was  pronounced 
by  the  Inner  Division,  upon  the  terms  of  which  a  good  deal  of  observation  has  been  made,  and 
to  which  1  shall  presently  call  the  attention  of  your  Lordships.  The  effect  of  that  declarator 
was  not  to  establish  any  tide  as  of  a  free  port.  I  am  now  speaking  of  the  terms  which  have 
been  commented  upon,  but  the  substjance  and  intention  of  that  declarator  was  not  to  establish 
any  right  of  free  port  in  the  respondent  in  Ferry-port-on-Craig,  but  to  absolve  him  wholly  from 
the  claim,  on  the  part  of  the  Trustees,  to  levy  tolls  in  his  harbour  upon  ships  loading  and 
unloading  there. 

Now  there  has  been  a  great  deal  of  discussion,  in  the  jfirst  place,  whether  this  is  a  positive,  or 
whether  it  is  a  negative  prescription.     I  believe  that  the  law  of  Scotland  has  been  very  much 
embarrassed  by  the  introduction  of  those  terms.     They  are  not  to  be  found  in  the  act  of  parlia- 
ment— they  do  not  properly  belong  to  the  subject — they  do  not  properly  describe  the  subject. 
You  may  mention  many  cases  in  which  you  might  properly,  in  point  of  language,  say,  that  there 
▼as  a  negative  prescription  even  where  a  positive  prescription  exists, — they  must  be  so  entirely 
blended  with  each  other,  that  they  only  tend  to  confound  ;  and  I  believe  it  has  very  often  hap- 
pened, that  there  has  been  more  contention  about  the  meaning  of  those  words,  than  there  would 
bave  been  upon  the  substance  of  the  cases  in  which  those  words  have  been  a  matter  of  discussion. 
Now,  my  Lords,  the  act  of  parliament  itself  is  the  simplest  act  that  ever  was  passed,  which 
whoever  runs  can  read.     There  was  never  anything  so  plain  and  so  simple  as  that  act  of  parlia- 
ment   It  declares  the  rights.     It  must  be  remembered  that  it  is  an  act  which  applies  solely  and 
only  to  an  heritable  subject.     It  declares, yirj/,  that  as  to  lands  and  other  heritages,  where  pos- 
session has  actually  been  upon  a  title,  then  forty  years'  possession  upon  a  title  shall  be  good 
as  against  the  whole  world — that  is  to  say,  that  if  there  is  nothing  ex  facie  which  is  bad  in  your 
title,  no  extrinsic  circumstances  shall  ever  be  brought  forward  to  affect  that  title,  although  it  may 
not  be  the  best  title,  if  you  have  had  forty  years'  possession.     It  does  not  apply  only  to  good 
titles ;  it  was  intended  to  operate,  as  all  statutes  of  limitation  are  intended  to  operate,  upon  that 
which  shall  turn  out  to  be  really  an  infirm  tide.    One  of  the  first  objects  is  to  secure  quiet  pos- 
session, not  to  allow  claims  to  be  set  up  at  great  distances  of  time,  when  evidences  may  be  lost, 
and  rights  may  be  held  which  have  been  fairly  acquired  by  others,  and  thus  to  disturb  a  title 
which  has  been  long  enjoyed,  and,  in  most  cases,  with  sufficient  foundation.    All  well-regulated 
countries,  therefore,  have  statutes  of  prescription,  and  this  statute  of  prescription  applies  to  Scot- 
land.   Now,  in  Scotland,  such  a  foundation  would  be  sure  to  have  a  powerful  operation,  and 
there  can  be  no  difficulty  in  applying  the  rule. 

But  there  were  other  cases  which  required  a  remedy,  and  those  cases  are  provided  for  in  the 
same  simple  manner  by  a  se(>arate  clause,  that  in  actions  upon  heritable  rights,  and  so  on,  forty 
years  without  enjoyment  shall  operate  as  a  bar.  That  is  an  exclusion  in  fact — it  is  an  exclusion 
of  the  right  to  recover  without  establishing  a  right  in  the  party  who  has  the  benefit  of  the  exclu- 
sion. Our  old  statute  of  limitations  formerly  had  something  like  that  eflfect — that  is  to  say,  our 
(dd  statute  of  limitations  barred  the  remedy,  but  it  did  not  bar  the  right.  It  seems  a  contradic- 
tion in  terms,  but  the  estate  was  not  barred  under  our  old  statute  of  limitations,  but  the 
remedy  was  barred.  Now,  the  statute  of  limitations,  taking  a  wider  view  of  a  case,  has  barred 
the  estate,  the  right,  and  at  the  same  time  has  barred  the  remedy.  The  effect,  therefore,  is  not 
simply  to  exclude  a  man,  by  the  law  of  England,  from  the  recovery,  but  the  effect  is  to  transfer 
the  right,  the  legal  estate,  from  the  man  who  is  the  pursuer,  to  the  party  whom  he  is  pursuing. 

Nov,  those  rights  are  quite  distinct ;  and  there  is  only  this  matter  which  may  lead  to  a  little 
speculation,  that  when  you  come  to  negative  that  prescription,  it  seems  to  be  admitted  that  there 
niustbe  some  right  set  up  in  the  respondent — there  must  be  some  benefit  to  be  enjoyed  by  him 
"■^hat  he  does  not  simply  and  merely  say,  "  You  have  not  recovered  this,  or  you  have  not 
asserted  it  for  the  last  forty  years,"  but  "  I  have,  not  you," — and  that,  therefore,  there  must  be, 
^  there  is  in  this  case,  such  a  right  set  up  as  would  shew  a  benefit  to  accrue  to  the  respondent. 
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Now,  notwithstanding  all  those  disquisitions  of  which  we  have  heard  so  much,  and  so  learnedly, 
upon  positive  prescription  and  negative  prescription,  it  seems  to  me  that  there  never  were  rights 
which  stood  upon  a  more  distinct  ground,  and  rights  to  which  a  clear  provision  of  the  act  of 
parliament  more  distinctly  applied. 

My  Lords,  with  regard  to  authority,  not  a  single  authority  has  been  cited  at  the  bar  to  shev, 
that  these  rights  are  not  properly,  in  the  sense  in  which  the  word  is  used,  rights  of  the  latter 
sort,  not  negative  rights,  but  positive  rights.  They  appear  to  me  to  be  dependent  upon  negative 
prescription — that  is  to  say,  I  have  a  benefit  by  excluding  you.  If  I  exclude  you — if  I  can  load 
and  unload  ships  in  the  port  without  your  being  able  to  levy  tolls,  I  do  not  take  it  as  an  act  of 
absolute  property.  And  a  great  deal  of  this  argument,  as  it  appears  to  me,  would  have  been 
more  applicable  if  the  contention  had  been  of  a  different  nature.  If  the  respondent  here  had 
set  up  a  right  in  the  harbour  of  Dundee — if  it  had  been  a  question  between  them  as  to  the  title 
to  the  harbour  of  Dundee — I  could  have  understood  a  great  deal  of  the  argument,  which  I  have 
not  understood  as  applicable  properly  to  this  case.  But  nobody  disputes  the  title  to  the  harbour 
— it  stands  upon  grounds  which  cannot  be  shaken — and  the  respondent  Is  only  defending  him- 
self against  the  claim  set  up  by  the  Harbour  Trustees.  Now,  I  must  say  that,  looking  through 
the  ^authorities,  I  find  every  confirmation  of  that  which  I  believe  to  be  the  true  distinction 
between  positive  and  negative  prescription.  The  words  are  clear  enough.  I  look  at  the  sub- 
stance, and  I  am  perfectly  satisfied,  upon  the  authorities,  that  this  is  what  is  called  by  the  Scotch 
law  a  negative  prescription,  and  that,  therefore,  forty  years  would  be  a  bar,  except  some  other 
right  is  set  up. 

My  Lords,  it  is  argued,  taking  Mr.  Scotfs  case  and  the  Campbelton  casCy  that  the  non-user  of 
an  extensive  right  like  this,  at  any  particular  portion  of  the  harbour,  cannot  take  away  the  right 
to  levy  tolls.  Now,  those  cases  have  established  that  beyond  all  doubt — it  is  not  necessary  that 
you  should  exercise  the  right  in  every  part  of  your  limits,  and  levy  at  every  part.  That  is 
admitted.  But  in  Scotfs  case  particularly,  not  only  the  condescendence,  but  the  judgment  itself, 
expressly  says,  that  if  the  defender  had  averred  a  universal  usage  at  a  particular  point,  and,  as 
Lord  Mackenzie  says,  "  in  defiance  of  the  right  granted  to  the  pursuers,'*  that  would  have  been 
a  different  case.  Now,  when  I  presented  to  the  learned  counsel  those  words,  "in  defiance,"  it 
was  said  that  this  was  not  in  defiance.  Why,  it  was  in  defiance  in  this  sense — not  that  they 
challenged  to  see  the  act  done — not  that  there  was  a  great  array  and  pretence — but  that  there 
was  a  solid  and  real  exercise  of  right  in  the  face  of  the  pursuers  and  in  the  face  of  the  world,— 
loading  and  unloading  publicly  at  this  port,  and  never  paying  any  dues.  Therefore,  by  the  very 
admissions  of  those  who  decidedly  endeavoured  to  take  the  other  view,  in  the  cases  of  Scott  and 
Campbelton^  this  very  case  is  admitted  not  to  be  within  the  principle  of  those  decisions. 

Then  an  attempt  was  made  to  distinguish  this  case  because  the  pursuers  are  Trustees,  and 
because  they  are,  under  the  charter,  public  officers,  and  therefore  can  have  no  title.  Your  Lord- 
ships have  had  no  authority  cited  to  establish  any  such  proposition  ;  but  the  authorities  which 
have  been  cited  on  the  other  side,  clearly  establish  that  corporations,  that  representatives,  that 
public  bodies,  may  be,  as  they  ought  to  be,  invested  with  such  a  title.  If  that  were  not  now  the 
construction  of  the  act  of  parliament— if  that  were  a  construction  which  had  never  been  laid 
down — I  should  take  the  liberty  of  advising  your  Lordships  to  lay  down  that  construction  if  it 
were  necessary— that  is  to  say,  give  to  that  act,  the  object  of  which  is  to  secure  quiet  possession 
after  forty  long  years,  the  operation  that  it  was  intended  to  have.  I  see  nothing,  therefore,  in  law, 
according  to  the  proper  construction  of  the  statute,  and  according  to  the  authorities  in  Scotch 
Courts,  to  take  out  of  the  operation  of  the  act  the  particular  case  now  before  your  Lordships. 

I  come  next  to  the  act  of  parliament.  My  Lords,  another  ground,  and  a  very  strong  ground, 
was  said  to  be  the  act  of  parliament.  The  learned  counsel  for  the  appellants  stated,  that  he 
would  not  dispute  the  question  if  there  were  a  prior  grant  Why,  if  there  were  a  prior  grant, 
there  could  be  nothing  to  dispute,  speaking  generally ;  because,  of  course,  if  A  has  the  first 
grant  and  B  the  second,  A  takes  precedence  of  B.  And  that  is  in  point  of  fact  the  contention 
here.  The  Trustees  claim  the  rights  over  the  harbour  of  Port-on-Craig  because  their  grant  is 
prior  in  point  of  time.  But  the  intention,  I  suppose,  is  this, — although  the  argument  was  not  so 
applied,  it  was  intended  to  be  applied  I  apprehend  in  this  way, — that  when  you  come  to  the  act 
of  parliament,  which  is  general  in  its  terms,  if  the  grant  be  prior,  the  act  then  is  not  to  apply. 
Why  not  ?  I  should  desire,  my  Lords,  to  be  told  upon  what  ground  you  could  distinguish  any 
case  of  title  against  the  act  of  parliament,  if  that  construction  be  the  true  one.  We  have  been 
told  many  times  that  the  act  of  parliament  does  positively  enact,  that  within  the  whole  limits  of 
the  harbour  of  Dundee,  and  its  precincts,  there  shall  be  levied  these  particular  tolls, — ^and  that 
there  are  certain  exceptions, — and  that,  therefore,  saving  those  exceptions,  it  is  utterly  impossible, 
without  repealing  that  act,  to  say,  that  this  particular  harbour  of  Port-on-Craig,  which  is  admitted 
to  be  within  the  limits,  is  exempt  from  the  tolls  imposed  by  the  act.  It  appears  to  me,  that  if 
this  were  the  real  construction  of  that  act,  it  would  be  utterly  indifferent  to  the  merits  of  the 
question  to  be  decided,  in  what  manner,  or  upon  what  ground,  the  respondent  asserted  or  proved 
his  title  to  a  particular  harbour  out  of  the  jurisdiction  of  the  Trustees,  within  their  limits,  but  not 
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liable  to  their  tolls  under  such  act.  Take  the  case  put  :  Suppose  there  had  been  an  actual  prior 
grant  of  free  port,  for  example,  or  a  release  of  the  right  to  levy  tolls  from  the  persons  competent 
to  make  it,  to  the  persons  who  then  were  entitled  to  the  harbour  of  Port-on-Craig — What  differ- 
ence would  that  make  ?  If  by  general  possession,  or  the  exercise  of  the  right  in  question  without 
paying  toll,  a  right  has  been  obtained  against  the  Trustees,  (I  am  now  speaking  independently 
of  the  act,)  where  is  the  distinction  between  that  right  thus  to  exclude  the  Trustees,  and  a  positive 
right  by  grant,  or  by  any  other  mode  that  can  be  suggested,  to  be  exempt  from  the  payment  of 
tolls  ?  The  argument  is  this,  that  the  stringency  of  the  operation  of  the  act  is  such  that  it  strikes 
down  all  rights — ^that,  taking  the  points  from  A  to  B  on  the  south  as  well  as  on  the  north  side, 
it  imposes  the  toll  within  the  whole  of  these  quarters,  and  there  is  therefore  no  escape,  and  you 
are  not  at  liberty  to  set  up  a  positive  prescription,  any  more  than  you  could  a  negative 
prescription. 

Now,  my  Lords,  I  submit  to  your  Lordships,  that,  in  point  of  law,  there  is  not  the  slightest 
foundation  for  that  proposition.  These  acts,  imposing  tolls  of  this  nature,  must  always  be  read 
in  favour  of  the  subject ;  and  unless  rights  are  expressly  taken  away,  the  courts  of  law  will  never 
interfere  with  them.  If  I  look  at  the  particular  words  of  the  act,  I  am  satisfied  that  the  legislature 
never  intended  to  interfere  with  any  particular  right  of  any  particular  owner,  within  those  limits, 
to  be  absolved  altogether  from  paying  the  toll  at  -the  time  that  act  passed.  Now,  the  whole 
scheme  of  the  act  shews  what  the  intention  of  the  legislature  was.  All  the  limits  on  the 
north  side  are  within  the  harbour  of  Dundee.  The  levy  of  tolls  would  necessarily  take  place 
there.  All  the  tolls  are  vested  in  persons  who  represent  the  harbour  and  town  of  Dundee,  and 
so  on.  But  the  south  side,  which  is  wholly  in  the  county  of  Fife — which  has  no  natural  connection 
■with  the  opposite  coast — has  no  voice  whatever.  U  tolls  are  to  be  levied  with  regard  to  this 
harbour,  there  are  no  means  of  having  the  slightest  control  over  the  acts  of  the  Trustees,  or 
interfering  at  all  with  them ;  it  is  altogether  excluded.  That  shews  clearly,  therefore,  from  the 
whole  machinery  which  is  erected  in  order  to  carry  the  act  into  execution,  the  intention  of  the 
legislature,  that  the  act  shall  operate  upon  the  harbour  of  Dundee,  and  not  affect  a  right  upon  the 
opposite  coast. 

Now,  my  Lords,  I  submit  in  point  of  law,  that  if  there  was  at  the  time  of  this  act  a  clear 
exemption  on  the  part  of  Mr.  Dougall  from  the  payment  of  tolls  to  be  raised  by  the  Trustees  in 
a  particular  port  or  harboiu*,  that  right  is  not  taken  away  by  the  act ;  and  so  far  from  some  of  the 
exceptions  having  the  operation  which  has  been  assigned  to  them,  it  does  appear  to  me  that  one 
of  the  exceptions,  particularly  that  of  making  the  ferry,  would  rather  tend  the  other  way.  That 
act  must  receive  the  natural  and  common  construction,  and  cannot  be  forced,  beyond  its  proper 
and  intended  limits,  to  take  away  an  absolute  right,  which  existed  in  this  party  at  the  time  the 
act  passed. 

Then,  my  Lords,  that  question  will  really  dispose  of  this  case ;  because  if  there  is  no  reason  why 
the  respondent  should  now  be  subject  to  the  rights  of  the  Trustees,  of  course  the  case  must  be 
dismissed.  The  only  remaining  question  will  be  as  regards  the  points  which  have  just  been 
raised  at  your  Lordships'  bar  with  respect  to  the  terms  of  the  interdict,  and  the  terms  of  the 
declarator.  Now,  my  Lords,  that  interdict  was  of  course  granted  before  the  rights  were  settled 
by  the  appellants'  admission  of  the  first  issue.  I  am,  therefore,  not  at  all  surprised  that  that 
interdict  goes  further  than  is  necessary.  When  it  was  granted,  the  Court  had  not  before  it  all 
those  facts  upon  which  it  ultimately  founded  its  final  decision.  Their  Lordships  are  deciding 
this  only, — that  the  Trustees  of  Dundee  Harbour  have  no  right  to  levy  tolls,  in  the  harbour  c5 
Port*on-Craig,  upon  ships  loading  and  unloading  there.  That  is  all  that  I  understand  to  be  really 
decided,  and  that  is  all  that  I  am  prepared  to  advise  your  Lordships  to  afhrm  ;  and  I  therefore 
propose  that  you  shall  save  the  rights  of  the  Trustees  to  this  extent,  that  the  interdict  should  not 
be  deemed  to  go  beyond  the  finding  of  the  first  issue  as  admitted  by  the  Trustees.  The  Trustees, 
in  their  admission,  confined  their  admission  to  the  harbour  of  Port-on-Craig.  Now,  this  interdict 
must  go  no  further  than  that.  It  must  be  co-extensive,  and  it  must  be  confined  to  the  issue. 
Then,  as  regards  the  subsequent  portion,  I  very  much  think  that  that  does  not  establish  any 
right,  and  is  not  intended  to  do  so, — but  it  is  ambiguous  ;  and  as  the  respondent  has  no  right  to 
take  advantage  of  any  ambiguous  matter  found  in  the  interdict,  I  think  that  there  should  be  some 
words  introduced  in  order  to  shew  that  this  House  is  not  now  deciding  any  positive  right  in  the 
defender  to  a  free  port,  or  in  himself  to  levy  tolls  and  dues  in  the  harbour  of  Port-on-Craig.  With 
those  alterations,  tnere  will  be  no  difHculty  in  that  respect.  I  am  sure  that  the  learned  counsel 
on  the  other  side  will  have  no  difficulty  as  to  those  parts.  If  there  should  be  any  dispute  con- 
cerning it,  the  House  itself  will  set  it  right.  I  think  it  will  be  best  done  by  a  saving  clause,  not 
^tering  the  interdict,  but  expressly  saying,  that  that  is  to  be  without  prejudice  to  the  rights  of  the 
Trustees  in  the  respect  which  I  have  mentioned. 

Then  we  come  to  the  question  of  the  interlocutor  itself.  "When  the  Court  had  that  before  them, 
they  had  before  them  everything  which  has  transpired  in  the  cause,  and  therefore  this  stands  upon 
a  different  ground.  Now,  I  am  not  satisfied  that  there  is  any  objection  to  that  declarator ;  because, 
^oagh  the  summons  founds  itself  on  assertions  of  right  upon  the  part  of  the  appellants,  those 
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are  merely  inducements — they  are  only  to  found  that  which  it  set  forth— namely,  the  right  to  levy 
tolls  and  dues  in  this  harbour  of  Port-on-Craig.  The  appellants  did  not  take  these  proceedings  for 
the  mere  purpose  of  a  naked  declaration  of  right  to  either  this  or  that ;  but  they  founded  them- 
selves upon  certain  claims  which  are  set  up  now  at  your  Lordships'  bar.  They  went  into  Court 
for  the  purpose  of  making  use  of  those,  of  course,  as  the  groundwork  of  their  case  ;  for  it  was  the 
real  foundation.  They  have  set  forth  that  foundation  for  the  claim  of  positive  right.  By  the 
admission  of  the  issue — by  the  decision  of  the  Court  below  upon  that  admission,  it  being  equal  to 
a  finding  by  a  jury— the  respondent  has  been  absolved  from  the  claim  so  set  up.  Then,  when  he 
is  entirely  absolved,  what  does  it  amount  to?  Not  to  any  declarator  upon  the  rights  which  they 
set  forth.  It  does  not  touch  that  question — this  House  does  not  assume  to  touch  that  question ; 
but  it  amounts  to  this, — let  these  rights  be  sustained  if  they  may — upon  which  we  pronounce  no 
decision — we  are  not  called  upon  to  do  so — we  have  only  to  decide  whether  you  have  a  right  to 
demand  from  this  respondent,  tolls  and  dues  for  ships  loading  and  unloading  in  this  paurticular 
harbour, — we  say  you  have  not,  and  therefore  we  wholly  dismiss  the  respondent.  Now  that 
might  be,  I  admit,  coupled  with  the  interdict  as  it  stands  at  present ;  but  when  this  House  takes 
care,  as  it  will  take  care,  to  qualify  that  interdict,  and  not  to  let  it  have  any  operation  beyond 
what  must  have  been  intended,  and  which  your  Lordships  are  bound  to  carry  into  execution,  then 
I  submit  to  your  Lordships  that  there  will  be  no  reason  whatever  to  alter  the  final  interlocutor. 

My  Lords,  it  is  not  always  usual,  in  your  Lordships'  House,  to  give  reasons  when  you  affirm 
the  decree  of  the  Court  below.  Certainly,  formerly,  as  I  know  well,  it  was  not  the  practice  of 
your  Lordships*  House  to  give  any  reason  for  affirming  a  decision.  I  must  say  that  I  think  it 
better  to  do  so,  bearing  in  mind  that  the  great  object  which  your  Lordships  have,  is  not  simply 
to  administer  justice,  but  to  administer  it  in  a  manner  which  shall  satisfy  the  parties  that  the  case 
has  been  thoroughly  considered.  Therefore,  the  time  has  not  been  wasted  which  I  have  occupied 
before  your  Lordships.  I  feel  that  there  is  no  necessity  for  going  through  all  the  authorities,  as, 
after  full  consideration,  I  entirely  agree  with  the  Court  below,  and  I  shall  move  your  Lordships 
to  affirm  with  the  saving  which  I  have  specified  in  the  declarator  of  the  Court  below,  and  to 
dismiss  the  appeal  with  costs — I  say  with  costs,  because  although  it  is  proper  that  that  variation 
should  be  made,  yet  as  it  might  have  been  made  upon  an  application  to  the  Court  below  at  the 
time  acquiesced  in  by  the  pardesy  without  coming  to  your  Lordships'  bar,  your  Lordships  never 
will  admit  a  thing  of  that  sort  as  a  valid  reason  for  not  giving  costs  in  this  House. 

My  Lords,  it  is  stated  that  the  great  object  of  this  appeal  has  been  to  settle  what  has  been 
considered  as  an  unsettled  point  That,  therefore,  shews  that  the  object  of  the  parties  is  not  to 
have  this  mere  saving,  but  to  endeavour  to  arrive  at  a  satisfactory  conclusion  upon  a  question 
which  is  represented  to  be  of  such  great  importance.  I  hope  that  your  Lordships  will  do  no  such 
act,  which  would  be  calculated  to  unsettle  a  question  which  I  humbly  consider  is  already  perfecdy 
settled,  as  to  remit  this  case  to  the  Court  below.  Therefore,  my  Lords,  upon  these  grounds,  I 
move  your  Lordships  that  these  interlocutors  be  affirmed  with  costs. 

Lord  Brougham. — My  Lords,  I  agree  with  the  course  suggested  by  my  noble  and  learned 
friend,  and  I  am  for  affirming  the  interlocutors  appealed  from,  and  with  costs  of  the  appeal. 
My  Lords,  I  abstain  from  entering  into  any  general  discussion  of  the  question  of  prescription, 
except  in  so  far  as  it  is  absolutely  necessary  for  disposing  of  the  present  case.  It  has  been  con- 
tended, in  \k\i^ first  place,  that  there  can  be  no  negative  prescription  of  a  right  such  as  the  right 
here  claimed ;  and  upon  more  grounds  than  one— among  others,  because  it  is  a  claim  of  a  public 
right  to  be  exercised  for  public  purposes,  for  the  benefit  of  the  public. 

My  Lords,  I  can  see  no  warrant,  either  in  the  text  writers  or  in  the  cases,  for  holding  this 
proposition  upon  any  of  the  grounds  upon  which  it  has  been  rested.  I  shall  only  refer 
your  Lordships  to  one  or  two  of  the  authorities  in  the  cases,  which  clearly  negative  any 
such  proposition.  And  I  would  particularly  refer  your  Lordships  to  the  case  of  Rowland  v. 
Craigievary  Mor.  10,724.  It  was  the  case  of  a  claim  on  the  part  of  the  lord,  who  summoned  a 
party  before  him  as  owing  suit  and  service  to  his  court,  the  head  court  of  regality.  Lord  Craigievar 
had  charged  him  for  non-attendance,  and  he  suspended  the  charge,  and  the  ground  of  suspension 
was  forty  years'  non-summons — to  which  he  added  another  ground,  more  in  the  character  of  a 
positive  than  of  a  negative  prescription — that  he  had,  during  that  period,  been  summoned  to  the 
Sheriff's  head  court,  whereby  he  not  only  prescribed  for  an  immunity  from  attending  the  regality 
court  of  Lord  Craigievar  by  a  negative  prescription,  but  seemed  to  set  up  something  in  the  nature 
of  a  positive  prescription,  that  he  had  acquired  something  beyond  that,  by  having  positively 
attended  another  head  court.  One  ground  taken  in  the  argument  there,  was  the  ground  which 
has  been  taken  here,  that  it  was  a  public  right,  and  not  subject  to  a  negative  prescription.  •  The 
judgment  of  the  Court,  however,  went  on  the  negative  prescription,  for  it  found  the  reasons  of 
suspension  relevant,  unless  (which  shews  that  the  judgment  was  confined,  strictly  speaking,  to 
negative  prescription)  the  charger  could  offer  to  prove  that  the  party  had  attended  within  forty 
years,  which  would  give  evidence  of  an  interruption  of  the  negative  prescription. 

My  Lords,  the  case  of  Campbelton  has  been  relied  upon  a  good  deal  in  the  discussion  in  the 
course  of  this  argument.     I  can  find  nothing  in  that  case  which  goes  against  the  present  decision. 
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On  the  contrary,  I  find  that  my  Lord  Moncreiff,  in  his  very  luminous  judgment  in  that  case,  says 
this : — The  question  was,  whether  Dahntober  was  within  the  boundaries  of  the  harbour,  and 
whether  a  party  who  had  erected  a  quay  at  Dalintober  had  a  right  to  use  that  quay  free  from  the 
rights  of  the  other  party,  the  Magistrates  of  Campbelton,  who  had  a  sort  of  general  right — I 
suppose  it  is  one  of  the  arms  of  the  sea : — His  Lordship  says — "  When  it  is  settled  that  Dalintober 
is  within  the  boundaries  of  the  harbour,  it  appears  to  me  that  the  decision  in  the  case  of  Scott 
establishes  in  point  of  law,  that  the  burgh  holding  such  a  grant,  are  entitled  to  levy  the  dues  which 
they  may  have  been  in  the  use  of  levying  for  above  forty  years  at  any  place  within  the  bounds." 
Now,  that  is  just  the  argument  in  the  present  case.  But,  then,  what  does  his  Lordship  say  ? — 
**  Unless  the  other  party  could  produce  either  another  grant  in  his  own  favour,  or  at  all  events, 
clear  proof  of  total  immunity  at  one  particular  point  or  quay  for  above  forty  years."  That  is 
exactly  the  contention  here. 

My  Lords,  the  case  of  Scott  has  been  alluded  to,  and  I  find  in  the  report,  that  my  Lord 
Mackenzie  laid  down  what  my  noble  and  learned  friend  has  generally  referred  to  : — "  Had  the 
defender  averred  a  constant  and  universal  use  to  land  or  to  ship  goods  and  passengers  at  some 
place  within  the  precincts,  and  in  defiance  of  the  right  granted  to  the  pursuers,  that  would  have 
raised  a  different  case.**  Now,  this  case  of  ScoiU  both  in  the  Campbelton  case  and  in  the  present 
case,  has  been  mainly  relied  upon,  and  your  Lordships  see  there  what  my  Lord  Mackenzie  lays 
down,  which  is  a  plain  admission  of  the  right  to  set  up  an  immunity,  on  the  ground  of  a  negative 
prescription  simply, — that  is  to  say,  a  dereliction  during  forty  years  at  that  particular  spot, 
although  there  has  been  usage  of  that  spot  as  a  harbour  or  quay,  it  being  inconsistent  with  the 
right  In  all  these  cases,  it  is  not  sufficient  that  the  party  shall  shew  that  at  a  particular  place 
no  dues  have  been  claimed ;  he  must  shew  that  the  non-claim  and  the  non-levy  of  those  dues 
has  been  such  as  to  be  wholly  inconsistent  with  the  right  claimed.  If  there  had  been  no 
harbour,  if  there  had  been  no  user,  if  there  had  been  no  landing  of  goods,  or  no  shipping  and 
unshipping  at  that  particular  place ;  if  there  had  been  no  means  of  levying  the  dues,  if  the  party 
claiming  the  right  of  harbour  had  not  the  means  of  levying  dues,  because  there  were  no  ships 
resorting  thereto, — that  clearly  would  not  be  a  case  of  negative  prescription,  because  a  ne^tive 
prescription  proceeds  upon  a  dereliction  of  a  right  in  circumstances  in  which  the  party  claiming 
the  right  mighty  if  he  had  that  right,  have  exercised  it.  Take,  for  instance,  thirlage,  which,  it  is 
admitted,  may  be  lost  by  a  negative  prescription :  Suppose  the  party  has,  during  upwards  of 
forty  years,  possessed  his  land — we  might  take  even  the  instance  of  a  party  within  the  scope  of 
the  thirlage,  possessing  the  land  during  the  whole  of  those  forty  years — and  suppose,  during  the 
whole  of  that  time,  there  was  no  corn  growing — that  would  not  be  a  negative  prescription,  there 
being  no  grana  crescentia  upon  which  the  right  would  operate.  So  here,  if  there  had  been  no 
place  where  the  magistrates'  rights  of  levying  dues  coiUd  be  exercised,  if  there  had  been  no 
harbour,  or  no  place  where  they  could  have  levied  those  dues,  of  course  there  could  not  be  a 
negative  prescription.  But  here  there  has  been  a  port ;  that  port,  by  admission,  which  is  to  be 
taken  as  the  verdict  of  a  jury,  has  been  used  as  a  port  during  upwards  of  forty  years,  and  vessels 
there,  loading  and  unloading,  have  been  suffered  there  to  load  and  unload  without  any  toll.  I 
therefore  hold,  that  in  this  case  there  has  been  an  immunity  proved  by  this  party  from  the  rights 
alleged — that  the  judgment  is  correct  which  affirms  that  immunity — and  that  there  is  nothing  in 
law  to  make  it  Incapable  of  being  enjoyed. 

Then,  my  Lords,  as  to  the  argument  upon  the  statute,  I  entirely  agree  with  my  noble  and 
learned  friend,  that  that  statute  is  to  be  taken,  with  regard  to  the  rights  of  parties,  (it  is  a  private 
act,)  at  the  time  when  the  act  was  passed.  If  this  right  existed  in  the  owner  of  Ferry -port-on- 
Crai^  from  time  immemorial,  or  for  forty  years  before  the  year  1843,  and  consequently  for  forty 
years,  or  fh)m  time  immemorial,  before  the  passing  of  the  act,  we  are  to  enquire  whether  the 
intention  of  the  legislature  was  to  take  away  what  the  general  law  so  vested  in  the  owner. 

My  Lords,  for  the  purpose  of  removing  all  doubt  as  to  the  positive  scope  of  the  finding  of  the 
interdict,  and  of  the  judgment  of  assoilzie  and  absolvitor,  1  think  that  certain  words  can  be 
added  without,  properly  speaking,  altering  it.  It  may  be  done  by  saying,  that  this  is  to  have  no 
prejudice,  and  is  not  to  be  taken  as  deciding  those  points  which  really  cannot  be  decided. 

Mr,  BethelL — My  Lords,  I  understand  that  your  Lordships  desire  that  we  should  furnish  to  your 
Lordships,  or  to  your  officer,  a  form  of  saving  clause — ^a  form  of  proviso  to  be  appended  to  the 
interlocutor  by  force  of  your  Lordships*  judgment,  qualifying  the  interlocutor  thus  far — 
[Lord  Chancellor. — The  interdict.] 

Mr,  Bethell, — Yes,  my  Lord — the  interdict  here  is  the  interlocutor  in  fact — qualifying  the  order 
thus  far,  that  it  is  not  to  extend  beyond  that  harbour  of  Port-on- Craig,  which  is  mentioned  in  the 
first  issue,  and,  by  the  condition  thereof,  found  to  have  been  used  by  the  respondent.  My  Lords, 
if  you  will  permit  my  learned  friend  and  myself,  we  will  endeavour  t6  agree  upon  a  form  of  saving 
—if  we  do  not  agree,  we  will  each  hand  up  our  respective  forms. 
Interlocutors  affirmed^  with  costSy  subject  to  declaration  that  judgment  shall  not  imply  that 

respondent  has  right  of  free  port  at  Ferry-port-on-Craig, 

First  Division. — Lord  Wood,  Ordinary.— Dodds  and  Greig,  Appellant^  Solicitors, — ^Adam 
Bum,  Respandenfs  Solicitor. 
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William  M'William,  Appellant,  v.  Alexander  Maxwell  Adams,  Inspector 

of  Poor  for  the  Parish  of  Glasgow,  Respondent, 
William  Lindsay,  Appellant,  v.  John  MTear,  Inspector  of  Poor  of  the  Parish 
of  Gorbals,  Respondent, 

Poor- Law  Act  1845 — Statute  8  and  9  Vict.  c.  83 — Pauper,  Abie-Bodied,  Children  of— Aliment— 
Held  (affirming  judgment),  that  an  able-bodied  man,  utterly  destitute,  and  unable  to  find  em- 
ployment, has  no  legal  claim  against  the  parochial  funds,  either  for  his  own  support,  or  for 
that  of  his  children  in  pupillarity. 

Statute — Clause — Construction — Poor- Law  Act  8  and  9  Vict.  c.  83 — Opinion,  That  so  far  as 
prior  statutes  may  countenance  the  doctrine,  that  able-bodied  paupers  are  entitled  to  parochial 
relief  in  Scotland,  §§78  and  91  of  the  statute  operate  a  suffiaent  repeal  to  that  effect y 

Lindsay,  an  able-bodied  cotton-spinner,  aged  about  50  years,  applied  to  Thomson  and 
M*Tear,  the  inspectors  of  the  poor  in  the  parish  of  Gorbals,  for  parochial  relief  to  his  four  children 
who  were  all  in  pupillarity.  The  grounds  of  the  application  were,  the  utter  destitution  of  the 
applicant,  and  his  inability  to  find  employment  Thomson  and  M'Tear,  not  denying  these  aver- 
ments, rejected  the  application,  on  the  ground  that  Lindsay,  as  an  able-bodied  man,  had  no  legal 
claim  against  the  parochial  funds  for  the  support  of  his  children. 

Lindsay  presented  to  the  Sheriff  a  petition,  and  the  Sheriff  held  that  the  applicant  Lindsay 
was  entitled  to  relief. 

The  Lord  Ordinary  (Robertson)  adhered  to  the  judgment  of  the  SheiifT. 

Thomson  and  M'Tear  reclaimed. 

While  this  cause  was  in  dependence,  M^William,  an  able-bodied  workman,  utterly  destitute, 
and  unable  to  find  employment,  made  an  application  for  relief,  on  his  own  account,  to  the 
inspector  for  the  poor  ot  the  parish  of  Glasgow.  On  refusal  of  the  application,  he  presented  a 
petition  to  the  Sheriff,  who  held  that  the  applicant  was  entitled  to  relief. 

In  an  advocation,  the  Lord  Ordinary  (Wood),  in  respect  of  the  dependence  of  the  case  of 
Thomson  and  M'Tear  v,  Lindsay,  made  great  avizandum  to  the  First  Division  of  the  Court 
Both  cases  were  heard  together  before  the  whole  Court.  The  Consulted  Judges  having 
letumed  opinions,  (for  which  see  previous  report,)  the  First  Division  of  the  Court  (7^ 
February  1849)  sustained  the  advocation  in  M 'William*  s  case,  and  refused  his  application  for 
relief. 

An  appeal  was  presented  to  the  House  of  Lords  against  this  judgment,  which  was  maintained 
to  be  erroneous  on  the  following  grounds: — "i.  Because  it  is  an  admitted  fact  that  the 
appellant,  though  willing  to  work  for  his  livelihood  at  any  description  of  work,  is  unable  to 
find  any  kind  of  work,  in  any  part  of  the  country,  at  which  he  can  be  employed. — ^Alison's 
Treatise  on  the  Management  or  the  Poor,  1840,  pp.  181,  190.  2.  Because,  according  to  the 
sound  construction  and  true  meaning  of  the  statute  1 579,  and  the  other  Scottish  statutes  relating 
to  the  relief  of  the  poor,  a  person  in  the  situation  of  the  appellant,  who  is  admitted  to  be 
unable  to  earn  his  livelihood  by  any  kind  of  work  or  employment,  is  entitled  to  claim  relief 
from  the  parochial  funds. — Aberdeen  Council  Records,  vol.  ii.  pp.  124,  359,  372.  3.  Because  the 
practice  which  has  followed  on  the  statute  1579,  and  the  other  relative  statutes,  has  been  to 
construe  them  for  the  benefit  of  all  those  poor  who  *  must  of  necessity  live  by  alms ;  *  and  this 
construction  has  been  supported  by  decisions  of  the  courts  of  law." — Pollock  v.  Darling,  Jan. 
17,  1804 ;  Morrison,  voce  Poor,  p.  10,  591  ;  Hutcheson,  2d  ed.,  vol.  ii.  pp.  37,  38,  51 ;  Tait,  3^ 
cd.  p.  274. 

Adams  maintained  in  his  case  that  the  judgment  was  well-fpunded,  for  the  following 
reasons : — "  i.  No  claim  for  parochial  relief  exists  at  common  law,  and  the  appellant  has  no  right 
to  such  relief  under  the  act  1 579,  c.  74,  by  which  assessment  for  the  poor  is  authorized. — Bradley  v. 
Barrin^on,  6  B.  &  C.  475.  Buchanan  v.  Parker,  Feb.  21,  1827  ;  5  Sh.  384.  Acts  1427,  c. 
107;  1579,  c.  74.  2.  The  statutes  prior  to  that  of  1579,  c.  74,  negative  the  claim  of  the 
appellant. — Acts  1424,  c.  25  ;  1425,  c.  66;  1503,  c.  70.  3.  The  statutes  subsequent  to  the  act 
'579*  c.  74,  also  negative  the  appellant's  claim. — Acts  1661,  c.  38  ;  1663,  c.  16;  1672,  c  18.  4* 
The  appellant' s  claim  is  not  supported  by  authority  or  usage.  5.  And  it  receives  no  countenance 
from  the  act  8  and  9  Vict.  c.  87." 

1  See  previous  report  27  Feb.  1849:  11  D.  719;  21  Sc.  Jur.  253.  S.  C.  i  Macq.  Ap.  120: 
24  Sc.  Jur.  391.     See  also  Jack  v.  Isdale,  L.  R.  i  Sc.  Ap.  i,  and  post  voL  II. 
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M'Tear  supported  the  judgment  upon  the  following  grounds : — ''  i.  The  appellant,  being  an 
able-bodied  person,  is  not  entitled  to  obtain  parochial  relief  either  for  himself  or  his  children. 
2.  The  right  of  the  appellants  children  to  obtain  parochial  relief  is  dependent  upon,  and 
inseparable  from,  the  right  of  the  appellant  to  obtain  such  reUef.     3.  The  claim  of  the  appellant 
is  not  supported  by  statute.** 
The  following  was  the  argument  (heard  in  July  1 851)  in  M^  William  v.  Adams, 
J,  S.  Wortley  Q.C,  and  /?.  Palmer  Q.C.,  for  appellant  M*William. — ^The  question  here  is,-:- 
whether  a  person  who  is  able-bodied,  and  is  both  willing  and  anxious  to  work  at  anything,  but, 
from  no  fault  of  his  own,  cannot  get  work  to  do,  is  entitled  to  temporary  or  permanent  relief 
from  the  poor-law  authorities.    The  claim  of  the  pauper  was  made  under  8  and  9  Vict.  c.  37, 
{  72 ;  and  we  have  here  to  judge  of  the  legaUty,not  the  amount  of  the  relief.     It  is  admitted  that 
the  appellant  has  bond  fide  failed  to  get  employment,  and  that  he  is  rectus  in  curia.     Section  78 
of  the  late  statute  expressly  leaves  the  rights  of  able-bodied  paupers  where  they  were,  so  that  we 
are  thrown  back  to  earlier  statutes,  of  which  the  governing  one  is  1579,  c  74.     Before  1579, 
there  was  an  organized  system  of  begging  in  Scotland,  which  was  recognized  by  various  statutes ; 
and  all  children  under  14,  and  aged  people  above  70,  enjoyed  a  liberty  or  right  to  beg.     At 
length  this  licence  was  abused,  and  the  statute  1 579  was  passed  to  establish  a  mode  by  which  all 
those  who  came  within  certain  classes  or  descriptions,  were  to  be  punished  as  ''  idle  vagabonds,*  * 
while  certain  others  were  to  have  a  legal  relief.     We  maintain  that  the  case  of  the  appellant 
falls  within  the  remedial,  and  not  the  penal,  branch  of  the  statute.   It  is  plain  that  he  is  excluded 
from  all  the  classes  marked  oat  for  punishment,  by  the  characteristic  of  "  willingness  to  work,'* — 
for  the  word  '*  idle  "in  the  penal  list, — the  only  word  applicable, — directly  means  "wantonly  and 
wilfully  idle."     As  to  the  remedial  part  of  the  statute,  the  words  "  aged,  poor  and  impotent,*'  have 
each  a  substantive  and  independent  meaning.     The  word  "  impotent  '*  also  is  as  applicable  to 
those  who  cannot  get  work  to  do,  as  to  those  who  cannot  do  the  work  they  get, — the  cause  of 
the  work  not  being  done,  being  in  both  cases  equally  out  of  the  control  of  the  person  failing  to 
do  it    The  word  'decayed  *'  may  also  be  construed  to  include  the  appellant,  as  it  implies  here  a 
decay  in  estate,  or  social  position,  rather  than  in  physical  powers.     But  the  important  words 
are,  "those  who  must  of  necessity  live  by  alms,**  which  are  the  governing  and  taxative  words, 
and  indicate  all  those  of  the  previous  classes,  or  any  class,  who  have,  from  whatever  cause,  no 
altemadve  but  to  starve  or  beg.     As  this  is  a  remedial  as  well  as  a  penal  statute,  the  former 
part  should  receive  all  the  more  liberal  construction,  that  the  latter  a[)ounds  in  such  stringent 
penalties.     Unless  such  construction  be  accepted,  thousands  of  industrious  poor,  who  may  be 
thrown  suddenly  out  of  employment  in  consequence  of  a  panic  or  over-speculation  in  trade, 
would  perish  and  be  lost  to  society.    The  very  mischief  would  thus  be  created,  which  the  statute 
was  intended  to  stop, — ^viz.  the  mischief  of  begging.    The  other  side  import  into  this  case  the 
theory,  that  the  statute  considered  every  person  found  not  actually  at  work,  as  wilfully  idle,  and 
therefore  liable  to  the  tremendous  penalties  mentioned  in  its  first  part.     But  this  is  a  gratuitous 
assumption,  as  weU  as  a  most  harsh  and  inhumane  one.     In  other  words,  it  means,  that  it  is  an 
irresistible  presumption  of  law,  that  every  able-bodied  person,  willing  to  work,  can  find  work  to 
do.    If  so,  then  the  pauper  must  come  within  {  93  of  8  and  9  Vict.,  and  thus  he  will  be  punish- 
able, not  only  for  not  getting  work,  but  also  for  not  maintaining  his  children,  while  ^he 
is  actually  starving  himself, — ^which  seems  a  monstrous  conclusion.    Again,  it  is  said,  that 
though  the  appell^t*s  case  may  not  come  within  the  penal  branch  of  the  statute,  it  does  not 
follow  that  it  is  included  within  the  remedial  branch,  for  it  may  be  a  casus  omissus.    To  this 
we  answer,  that  there  is  no  conceivable  state  of  human  society  where  such  cases  may  not 
occur.     The  statute  of  1579  has  every  appearance  of  having  been  passed  to  meet  poverty 
in  all  its  varied  forms,  and  to  be  an  exhaustive  measure.     In  support  of  the  other  view, 
it  is  said,  that  while  the  statute  seems  to  copy  all  its  other  provisions  from  a  contemporary 
English  statute  of  Elizabeth,  the  provision  as  to  the  able-bodied  poor  is  purposely  omitted ;  but 
it  is  much  more  reasonable  to  suppose  it  was  omitted,  because  it  was  superfluous,  owing  to  the 
ample  provision  contained  in  the  remedial  portion.    Besides,  the  subsequent  statutes  corroborate 
oar  view,  that  the  case  of  able-bodied  paupers  was  by  no  means  absent  from  the  mind  of  the 
legislature  in  those  times.    Thus  the  statute  1672  expressly  mentions  and  provides  for  them. 
It  was  also  said  in  the  Court  below,  that  it  was  only  the  permanent  poor  who  were  meant  to  be 
relieved  by  the  statute  1 579.     But  we  see  no  real  difference  between  temporary  and  permanent 
poverty.    A  broken  leg  or  a  fever  is  just  as  good  a  ground  for  relief,  as  a  more  enduring 
disability  ;  and  what  would  be  the  value  of  a  poor-law  which  made  such  a  distinction  ?  The  case 
of  Pollock  V.  Darlings  Mor.  10^591,  is  an  express  authority  in  oiu*  favour.     The  whole  question 
was  discussed  fully  at  that  time,  all  the  statutes  reviewed,  and  a  solenm  decision  come  to  by  a 
majority  of  nine  to  six  of  the  then  Judges.    That  decision  has  been  treated  as  law. — 2  Hutch.  J. 
P.  (2d  cd.)  51 ;  Tait  J. P.  (3d  ed.)  274.      It  is  true  no  other  case  is  reported  on  the  subject ;  but 
this  is  not  to  be  wondered  at,  when  we  consider  that,  owing  to  the  unpopularity  of  the  practice  of 
assessment  in  Scotland,  which  only  arose  towards  the  end  of  last  century,  the  circumstances  were 
not  likely  to  occur.     But  in  Wcttson  v.  Heritors  ofAncrumy  7  Sh.  495,  Lord  Cringletie  intimated 
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an  opinion  favourable  to  the  present  claim. — See  also  Heritors  of  Paisley  v.  Richmondy  29th 
Nov.  1821.    F.C. 

Bethell  Q.C.,  and  Anderson  Q.C.,  for  respondent  Adams. — It  is  material  to  consider  what 
policy  prevailed  at  the  time  the  statute  1 579  was  passed.  The  evil  then  to  be  corrected  was  the 
vicious  practice  of  begging,  resorted  to  by  stark  and  able-bodied  persons.  But  it  is  necessary 
to  consider  the  state  of  the  law  before  1 579.  The  common  law  of  Scotland  gave  no  right  to 
able-bodied  men  to  seek  relief.  If  it  had  done  so,  there  were  superabundant  materials  in  those 
times  for  applying  it ;  but  there  is  no  record  of  such  a  claim,  and  we  may  assume  this  to  be  the 
common  law,  especially  as  the  other  side  have  abandoned  the  contrary  position.  It  is  as  the 
creature  of  statute,  therefore,  that  we  must  view  the  right  in  question.  The  old  statutes  always 
treated  the  poor  as  of  two  classes — the  idle,  and  the  infirm  or  impotent ;  and  the  maxim  on 
which  legislation  proceeded  was,  that  every  person  able  and  willing  to  work  can  find  work  to  do 
— where  there's  a  will  there's  a  way.  The  benefit  of  society  requires  this  rule  as  a  basis  for 
legislation  to  proceed  upon.  There  were  only  two  important  statutes  before  1579 — that  of  1424, 
c.  25,  which  allowed  some  beggars  to  get  tokens  of  licence,  while  it  ordained  others  to  labour; 
and  that  of  1503,  c.  7,  (and  1535,  c.  22,)  by  which  tokens  were  taken  away  from  all  except  the 
"  cruiked,  sick,  weak,  and  impotent,"  while  the  others  were  to  be  put  to  crafts,  otherwise  to  be 
punished.  There  is  nothing  in  the  statute  1 579  to  mark  out  a  third  class.  It  merely  appoints  a 
provision  where  the  previous  statutes  gave  tokens  of  licence  ;  it  provided  in  a  new  way  for  those 
who  had  been  previously  provided  for.  Hence  the  words  descriptive  of  "  idlQ  and  masterful 
beggars**  in  the  penal  branch  of  the  statute,  are  the  same  as  those  used  for  able-bodied 
labourers  in  1424,  c.  25.  As  to  the  remedial  branch  of  the  statute,  the  words  ''aged,  impotent, 
and  poor,"  used  to  describe  those  entitled  to  relief,  are  read  disjtmctively  by  the  appellant,  bat 
we  read  them  conjunctively.  These  words  do  not  describe  three  distinct  classes,  but  two  only, 
— the  word  "  poor  "  governing  the  two  others.  Thus  we  must  read  it  as  the  "  aged  poor,"  and 
the  "impotent  poor,"  for  neither  the  "aged,"  nor  the  "impotent,**  are  entitled  to  relief  unless 
they  are  "  poor."  We  cannot,  therefore,  without  absurdity,  give  each  word  a  substantive  and 
independent  meaning.  The  word  "  decayed,"  also  means  here  "decayed  in  mind  or  body,"  and 
not  in  estate,  which  is  a  secondary  or  rhetorical  use  of  the  word.  As  to  the  expression,  "  which 
of  necessity  must  live  by  alms,"  this  requires  an  antecedent,  which  is  found  in  the  classes 
previously  described,  so  that  it  means  those  of  the  "  aged  poor,"  or  of  the  "  impotent  poor,"  who 
must  "  live  by  alms."  The  appellant  is  neither  "  aged  ^  nor  "  impotent,*'  for  the  latter  woni 
implies  physical  inability  only.  The  statute  1579  thus  does  not  advance  him  at  all  Of  the 
subsequent  statutes,  that  of  1661,  c.  38,  gives  an  accurate  description  of  the  poor  to  be  relieved, 
and  the  able-bodied  are  excluded.  In  the  statute  1661,  c.  42,  it  was  said,  the  word  •* burden" 
referred  to  the  legal  assessment  for  the  purpose  of  relief,  but  we  hold  that  it  means  the  burden 
of  "vagabondism,"  then  prevalent.  The  statute  1672,  c.  18,  appoints  correction-houses,  and  a 
list  of  both  the  idle  and  the  poor  to  be  made  up  ;  and  it  is  a  historical  fact,  that  between  1579 
and  1672  the  mode  of  assessment  was  never  resorted  to,  as  the  collections  made  by  the  kirk- 
scssions  were  sufficient  to  meet  all  demands.  The  proclamations  of  a  subsequent  date  do  not 
bear  on  this  question.  Then,  as  to  the  casus  omissus,  we  say,  that  the  fact  that  the  statute  1579 
copied  the  14  Eliz.  c.  5  in  all  its  provisions,  except  as  to  the  able-bodied,  proves  that  the  case 
was  before  the  mind  of  the  Scottish  legislature,  but  was  studiously  and  deliberately  rejected. 
[Lqrd  Chancellor. — Were  those  parts  of  the  English  statute  which  are  not  copied,  afterwards 
repealed .?] 

Yes  ;  but  the  argument  is  the  same.  Therefore,  if  we  had  no  other  light  to  guide  us  but  the 
literal  construction  of  the  statutes,  the  appellant  has  no  case.  As  to  Pollock  v.  Darling,  that 
was  not  a  question  between  the  pauper  and  the  guardians  of  the  poor  funds,  but  between  the 
kirk-session  and  a  single  dissentient  ratepayer.  It  was  a  voluntary  assessment. 
[Lord  Chancellor. — How  so.^  It  was  by  a  majority;  it  was  not  voluntary  as  regards  the 
dissentient.] 

The  body  who  had  the  power  to  assess,  did  assess^  and  Darling,  one  of  the  tenants,  objected 
to  them  exercising  that  power. 

[Lord  Chancellor. — But,  according  to  your  argument.  Darling  was  acting  in  furtherance  of 
the  law.] 

No  doubt.     But  the  Judges  at  the  time  were  very  much  swayed  by  the  circumstance,  that  he 
was  the  only  one,  or  nearly  so,  who  objected  to  what  ^iras  thought  a  popular  course  of  conduct 
The  inspector  of  the  poor  triumphed  there,  and  so  he  has  done  in  this  case  hitherta 
[Lord  Chancellor. — Under  what  statute  was  the  assessment  made  in  Darling^  case  ?] 

It  was  under  none  in  particular,  but  under  all  of  them  generally. 
[Lord  Chancellor.  —  Do  the  Judges  below  dispute  the  authority,  or  merely  deny  the 
application,  of  that  case  .»*] 

Both.  It  was  a  case  of  the  industrious  poor,  who  were  fully  employed,  but  could  not  cam 
sufficient  to  live  upon,  in  consequence  of  the  deamess  of  provisions.  The  decision  was  never 
acquiesced  in,  for  though  Hutchison  and  Tait  say  they  consider  it  to  be  law,  there  are  writers  of 
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greater  eminence,  Monypenny  and  Dunlop^  who  represent  it  as  having  been  an  exceptional  case, 
which  proceeded  on  the  ground  of  famine.  The  Judges  in  the  majority  were  Craig,  Wood- 
houselee,  Methven,  Meadowbank,  Herman,  Ankerville,  Polkemmet,  and  Balmuto ;  while  those 
in  the  minority  were  President  Campbell,  Rae,  Armadale,  Glenlee,  Bannatyne,  Dunsinnan,  and 
Cullen.  The  private  MS.  notes  of  the  Judges  shew  famine  was  the  great  disturbing  cause  of 
that  judgment.  As  to  the  case  of  Watson  v.  Heritors  of  Ancrnnty  Lord  Cringletie's  interlocutor 
was  reversed  by  the  Inner- House.  The  Heritors  of  Paisley  v.  Richmond^  so  far  as  it  goes,  is  in 
our  favour  ;  for  though  the  Sheriff  there  had  no  jurisdiction,  and  his  judgment  was  set  aside,  his 
opinion  was  with  us.  The  practice  of  the  country  has  always  been  against  the  appellant. 
Assessment  always  was,  and  is  to  this  day,  unpopular  in  Scotland,  and  for  nearly  two  centuries 
after  1 579,  it  was  not  resorted  to, — the  obvious  deduction  from  which  fact  is,  that  if  that  statute 
had  provided  assessment  to  meet  the  claims  of  the  able-bodied  poor,  it  must  have  been  put  in 
operation  in  many  cases.  The  opinions  of  the  institutional  writers  point  against  the  appellant. — 
Bankton,  i,  2,  60.  Erskine,  i,  7,  63.  Pitmill/s  Poor-Laws,  3.  Dunlop's  Poor-Laws,  (2d  ed.) 
334.  Pollock  v.  Darling  is  the  first  instance  of  such  a  claim  having  been  advanced,  the  grounds 
usually  assigned  being  other  than  mere  non-employment. — Baxter  v.  Heritors  of  Crailing,  Mor. 
10^573;  Runcitnan  v.  Heritors  of  Mordingion,  Mor.  10,583;  Parish  of  Dalmellington  v. 
Magistrates  of  Irvine^  Dec.  3,  1800,  F.C.  And,  since  Pollock's  case,  the  same  old  principle  is 
m^Wt&r—Higgins  v.  Barony  of  Glasgow,  July  9,  1824,  F.C.  588.  If  the  appellant  is  entitled  to 
relief  at  all,  it  must  be  only  occasional  and  temporary. 

/?.  Palmer  in  reply.— To  assume  that  it  is  the  theory  of  the  Scottish  statutes,  that  every  person 
able  and  willing  to  work  can  get  work  to  do,  is  simply  begging  the  question.  It  is  also  going 
too  far  to  say,  that  all  able-bodied  persons,  under  all  circumstances,  were  prohibited  from  begging 
before  the  statute  1 579,  and  that  it  was  only  for  the  classes  of  poor  previously  dealt  with  and 
recognized,  that  that  statute  provided  an  assessment  as  a  substitute — a  new  fund  for  an  old 
object  The  earlier  acts  were  broadly  distinguished  from  the  act  1579.  They  were  not  intended 
to  suppress,  but  to  regulate  mendicancy,  and  provided  no  assessment  or  public  mode  of  relief, 
Bor  any  remedy  whatever,  except  punishment  in  certain  cases.  That  being  their  object  and 
scope,  it  was  impossible  they  could  draw  a  line  where  begging  on  the  one  side  was  legitimate, 
and  where,  on  the  other,  it  became  culpable.  The  thing  chiefly  in  view  was  the  state  of 
propense  and  habitual  mendicancy  as  a  profession  or  calling.  The  general  scheme  of  the  act  is, 
that  those  who  could  not  "  win  their  living  otherways  "  were  allowed  to  beg  ;  but  the  sturdy  or 
stark  were  to  betake  themselves  to  regular  trades.  There  is  nothing  whatever  on  the  face  of  the 
statutes,  indicating  the  maxim,  that  those  able  to  work  could  get  work,  and  it  is  not  to  be 
imputed  to  the  legislature  without  the  strongest  grounds.  The  statute  1579,  unlike  the  prior 
statutes,  aimed  at  intercepting  mendicancy  at  its  sources.  The  respondent  says  that  none  were 
to  be  relieved  but  the  permanent  poor  ;  but  the  object  of  the  statute  would  have  been  defeated 
if  it  had  been  confined  to  those  cases.  It  was  quite  as  necessary  to  provide  against  occasional 
soliciting  of  alms,  as  habitual,  for  it  is  the  tendency  of  the  one  to  grow  into  the  other.  We 
mig^ht  therefore  expect  to  find,  rather  than  otherwise,  a  much  greater  comprehensiveness  in  the 
remedial  provisions  of  the  statute  1579.  As  the  earlier  acts  provided  for  licences,  which  were 
in  fart  the  legal  title  to  beg,  it  was  not  to  be  expected  there  would  be  any  distinct  reference  to  a 
class  to  whom  these  did  not  apply,  since  the  industrious  poor  would  not  think  of  leaving  their 
work  to  go  and  beg ;  yet  the  common  law  right  remained  in  favour  of  those  who  coidd  not 
otherwise  win  their  living. 
[Lord  Chancellor, — Not  a  right — it  was  only  said  there  was  no  law  to  prevent  it.] 

Then,  if  not  a  right,  it  was  at  least  a  common  law  liberty,  and  one,  too,  which  was  largely  used, 
and  which  survived  unless  some  statute  took  it  away.  And  it  will  be  found,  that  all  the  statutes 
from  1424,  c.  25  to  1535,  c.  22,  leave  this  liberty  untouched  to  persons  in  the  circumstances  of 
the  appellant,  and  take  it  away  only  from  wilful  and  habitual  beggars. 

[Lord  Chancellor. — But  they  say  voluntary  benevolence  has  been  found  always  sufficient  to 
meet  cases  like  that  of  the  appellant.] 

No  doubt ;  but  that  benevolence  must  be  solicited,  otherwise  the  objects  of  it  would  perish. 
Vohntary  benevolence  is  alms,  and  to  admit  this,  implies  that  the  statutes  did  not  curtail  the 
licence  to  beg.  The  object  of  the  statute  1 579  was  the  utter  suppression  of  mendicancy.  Its 
penal  portion  contains  three  clauses,  which,  while  they  approach  the  case  of  the  appellant,  as 
clearly  stop  short  of  it. 
{Mr.  Anderson, — We  do  not  insist  that  the  appellant  is  within  the  penal  clauses.] 

Then,  as  to  the  remedial,  we  say  that  poverty  was  in  itself  a  consideration  which  entitled  to 
relief ;  and  the  clause  wherein  the  Provost  is  ordered  to  make  a  catalogue  of  the  said  poor 
people,  shews  that  able-bodied  persons  were  included  under  that  designation.  Unless  this 
construction  be  adopted,  the  able-bodied  have  only  to  be  starved  down  to  the  point  of  physical 
Jmpotency,  in  order  to  qualify  themselves  for  relief, — which  is  a  monstrous  alternative,  sufficient 
to  outlaw  many  honest  and  industrious  artisans.  We  say,  then,  that  the  relief  provided  by  this 
act  of  1579  was  a  compulsory  substitute  for  the  previous  right  of  begging,  which  was  thereby 
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taken  away.  This  view  is  confirmed  by  Pryde  v.  Heritors  of  Ceres^  5  D.  568.  In  general, 
the  subsequent  statutes  and  proclamations  prove — i.  That  the  case  of  an  able-bodied  man 
thrown  out  of  employment  from  no  fault  of  his  own,  was  not  a  casus  omissus  ;  and,  2.  That  the 
relief  of  the  able-bodied  poor  who  could  not  otherwise  obtain  a  living,  was  considered  as  a  charge 
or  burden  on  the  particular  parish  to  which  each  belonged. 

The  following  was  the  argument  (heard  in  July  185 1)  in  Lindsay  v.  M^Tear  : — 

Gregg  for  appellant  Lindsay. — The  appellant  here  is  a  poor  man  out  of  employment,  and  is 
admittedly  unable  to  maintain  his  children.  The  fact  of  his  being  an  able-bodied  man,  and 
therefore,  as  we  shall  assume,  not  entitled  to  get  relief  for  himself,  renders  the  case  worse,  for 
he  will  thus  be  still  less  able  to  give  assistance  to  his  children.  Before  the  statute  14349  all 
children  under  14,  who  were  destitute,  had  a  right  at  common  law  to  beg.  The  statute  1579 
made  no  change  as  to  the  classes  of  persons  entitled,  but  merely  substituted  a  new  mode  of 
raising  funds. 

[Lord  Brougham. — Do  you  hold  that  children  qua  children  are  impotent  poor,  and  that  their 
destitution  is  irrespective  of  their  parents  ?] 

Here  it  is  admitted  in  the  record  that  they  are  destitute,  and  that  the  father  has  nothing  to  give 
them.  Children  are  impotent  both  in  mind  and  body;  and  there  is  nothing  in  the  statute  1579 
to  exclude  them  from  coming  under  that  class.  There  is  nothing  in  the  institutional  writers  on 
this  subject,  which  is  accounted  for  by  the  circumstances  being  so  unlikely  to  arise,  since  it  vi 
the  natural  desire  of  every  parent  to  provide  for  his  own  children.  The  only  passages  are  in  i 
Bankton,  p.  157.  Ersk.  i,  6,  56.  Stair,  i,  5,  7.  The  last  author  says, — "When  a  parent 
cannot  mamtain  his  children,  they  can  lawfully  beg  ;  and  if  they  can  lawfully  beg,  they  can  be 
relieved  by  the  statute  1579."  There  are  a  few  modem  cases  supporting  these  views. — Willock 
v.  Rice^  10  D.  1259 ;  Wilson  v.  Heritors  of  Cockpen^  3  S.  547  ;  Duncan  v.  Kirk-Session  ofCereSy 
5  D.  552.  The  late  statute,  8  &  9  Vict.  c.  83,  §  ^,  also  implies  a  right  in  the  children  themselves 
to  temporary  relief.  The  father  is  the  proper  person  to  make  the  application  for  them^  being 
their  guardian. — Ersk.  i,  6,  54. 

Roll  Q.  C,  and  G,  Ross,  for  respondent  M'Tear. — The  pleadings  here  contain  contradictoiy 
allegations,  for  the  father  says  he  does  not  want  relief  for  himself,  but  that  he  does  for  himselr, 
— which,  in  fact,  only  means  he  does  not  want  relief,  and  yet  he  wants  it. 

{Lord  Chancellor. — Is  there  anything  to  contradict  the  fact,  that  he  did  not  apply  for  relief 
or  himself  ?  He  merely  says  he  sought  relief  only  for  his  children, — ^that  may  have  l^en  because 
he  was  already  receiving  relief  for  himself.] 

We  are  here  trying  a  bond  fide  case,  where  the  father  is  no  doubt  poor,  having  no  capital  or  fond 
in  hand,  and  he  is  not  supposed  to  be  receiving  relief.  But  it  is  quite  impossible  to  sever  the 
parent  from  the  children.  He  is  bound  by  every  consideration, — by  the  law  of  God  and  man, — 
to  share  whatever  he  has  with  them.  There  is  no  such  thing  countenanced  in  the  law  of  Scotland, 
as  the  parent's  reserving  for  his  own  sustenance  what  he  thinks  necessary,  and  leaving  the 
children  to  starvation  and  exposure.  There  is  no  proof  whatever  of  a  common  law  right  to  beg. 
The  passage  cited  in  Bankton  is  a  digression,  and,  at  best,  that  writer  is  no  great  authority. 
Willock  V.  Rice  only  shews  it  was  doubted  whether  the  Court  of  Session  could  review  the 
amount  of  relief  given  by  the  heritors.  It  was  a  case  of  mere  temporary  relief. 
[Lord  Chancellor. — It  was  like  this, — I'll  give  you  relief  this  time,  but  don't  come  again.] 

The  other  two  cases  are  quite  consistent  with  the  supposition,  that  the  parent  was  impotent  and 
not  able-bodied.  By  the  statute  1579,  beggars'  baims  are  specially  provided  for,  and  that 
implies  that  the  children  of  able-bodied  persons,  not  themselves  requiring  relief,  were  not 
included.  The  statute  1617,  c.  10,  also  provides  for  orphans  and  poor  children  of  indigent 
parents,  but  not  by  means  of  a  compulsory  assessment.  Nor  does  the  statute  1661,  c.  38,  which 
has  provisions  for  "  orphans  and  other  poor  children  who  are  left  destitute  of  all  help,"  include 
the  case  of  the  appellant. 

R.  Palifur  in  reply. — The  statute  1 579  left  to  children  that  liberty  to  beg,  which  they  had  at 
common  law  before.  Nor  is  that  statute  confined  to  children  of  those  who  are  not  able-bodied, 
— there  being  no  such  limitation.  But,  independently  of  that,  children  come  within  the  meaning 
of  the  words  "impotent "  and  "poor,"  who  "must  of  necessity  live  by  alms."  There  is  nothing 
in  the  statute  to  exclude  the  case  of  children,  who,  through  living  with  their  father,  would  starve 
if  not  relieved.  The  statute  161 9  provides  for  the  useful  employment  and  training  of  indigent 
children,  whereby  the  parish  may  become  afterwards  relieved  of  their  charge.  Two  conditions 
only  were  required, — \st^  That  they  should  be  poor  and  indigent,  and  have  no  means;  2^,  That 
they  should  be  apprenticed  with  consent  of  their  parents,  if  living. 
[Lord  Chancellor. — That  may  mean  the  children  of  those  receiving  relief.] 

There  is  no  such  restriction.  The  words  are  comprehensive,  and  should  be  taken  in  their  broadest 
sense.  As  to  the  statute  1661,  the  words  are  "  orphans  and  poor  children,"  which  imply  that 
other  children  than  orphans  were  meant.  It  is  obvious  that  those  whose  parents  can  give  them 
nothing,  are  as  poor  as  if  they  had  no  parents.     If  a  father  neglects  or  deserts  his  children,  the 
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parish  will  maintain  them.    If,  then^  he  behave  to  them  kindly,  and  take  care  of  them,  are  they 
to  be  punished  on  that  account  ? 

Cur,  adv.  vult 

M  William  v.  Adams. 

Lord  Brougham. — My  Lords,  it  is  admitted  on  all  hands  that  this  important  question  turns 
entirely  upon  the  construction  of  the  statute,  there  being  no  common  law  right  whatever  alleged. 
The  act  of  1579,  c.  74,  is  therefore  to  be  considered — and  the  opinion  which  we  may  form, 
touching  its  import,  must  govern  the  decision  of  the  case.  Does  it  or  not  apply  to  able-bodied 
poor  persons  who  are  not  incapacitated  from  working,  but  are  unable  to  find  work,  and  are  also 
unable  to  maintain  themselves  t 

The  act  of  1579  was  the  first  compulsory  provision  made  for  the  support  of  the  poor.  What- 
ever had  before  been  done  by  the  legislature,  was  in  restraint  of  that  class,  and  not  for  their 
relief.  But  important  light  is  thrown  upon  the  act  by  attending  to  the  provisions  of  those 
previous  restraining  statutes,  and  especially  to  the  exceptions  introduced  into  them.  The  pur- 
pose of  the  acts  was  to  restrain  mendicity  and  vagrancy  ;  and  it  seems  to  have  been  throughout 
assumed,  that  begging  was  the  only  mode  in  which  the  poor  could  be  relieved.  It  is  therefore 
of  great  importance  to  observe  to  whom  begging  was  permitted,  by  way  of  exception  to  the 
enactments  for  putting  it  down.  These  acts  extend  from  the  early  part  of  the  15  th  to  the 
middle  of  the  loth  century  ;  but  I  refer  particularly  to  statute  1503,  c.  70.  The  earlier  act  of 
James  i.,  in  1424,  c  25,  had  directed  that  all  persons  who  had  no  tokens  permitting  them  to 
beg,  shall  be  charged  to  labour  on  pain  of  burning  in  the  cheek,  and  banishment.  The  act  of 
1503,  c.  70^ — "anent  beggars  and  their  qualities,"— -after  enforcing  the  observance  of  the  older 
act,  mitigates  its  severity  by  introducing  the  exception  of  impotent  poor,  as  allowed  to  beg,  in 
these  w(^s — "  The  Sheriffs  and  Magistrates  shall  thoyle  none  to  beg  except  cruiked,  sick, 
impotent,  and  ifeak  folk."  In  2  Thomson's  Statutes,  p.  25,  we  find  that  the  word  is  not  ''sick," 
but  "blind."  Now,  these  classes  of  persons,  disabled  by  bodily  or  mental  infirmity,  are  alone 
suffered  to  beg — that  is,  alone  held  entitled  to  the  only  relief  which  at  the  time,  and  until  1 579, 
was  ever  in  contemplation  of  the  legislature,  how  great  soever  might  be  the  necessities  of  the 
parties.  It  may  be  observed  farther,  that  at  the  same  period,  1503,  the  English  statute,  19 
Henry  VII.  c.  12,  for  the  punishment  of  vagrants,  and  entitled  De  validis  nundicantiims  repel- 
landii^  gives  a  similar  relief  to  beggars  who  are  unable  to  work.^  Like  the  Scotch  act,  it 
mitigates  the  severity  of  the  older  statute,  7  Richard  ll.  c.  5,  (just  as  the  Scotch  act  mitigates 
the  severity  of  the  old  act  of  James  1.,)  reouiring  all  beggars  unable  to  work,  to  be  passed  to 
their  places  of  birth,  or  of  three  years'  residence,  and  not  to  beg  except  there  by  the  2d  section, 
but  lessening  the  punishment  of  vagrancy  in  the  cases  of  "  women  great  with  child,  married 
women  in  great  sickness,  persons  impotent  and  of  the  age  of  70  " — (§  8).  The  like  resemblance 
is  to  be  found  between  the  provisions  of  14  Elizabeth  and  the  Scotch  act  of  15 19.  It  may  be 
observed  in  passing,  that  the  severity  of  the  treatment,  both  in  the  old  English  and  Scotch  acts, 
especially  the  latter,  cannot  be  made  available  to  the  present  argument.  For  if  it  be  said,  that 
whoever  is  not  allowed  to  beg  is  exposed  either  to  perish  of  hunger,  or  be  severely  punished,  and 
that  able-bodied  paupers  out  of  work  are  therefore  so  dealt  with,  inasmuch  as  they  fall  not  within 
the  exception, — the  answer  is,  that  the  exception  is  wholly  free  from  all  ambiguity,  and,  conse- 
quendy,  that  the  only  effect  of  the  objection  is  to  make  the  case  of  those  persons,  as  never 
having  been  in  the  contemplation  of  the  legislature.  What  provisions  might  have  been  made 
had  their  case  been  considered,  we  have  no  right  to  inquire.  The  meaning  is  plain,  and  we 
must  construe  the  act  by  its  plain  intention.  In  all  likelihood,  its  rigorous  provisions  were 
never  enforced,  and  in  those  times  the  probability  is,  that  the  cases  were  few  in  which  persons 
disposed  to  work  could  not  find  employment 

The  act  of  1579  had  a  twofold  object,  and  its  tide  is  deserving  of  attention.  It  is  for  punish- 
ment of  strong  and  idle  beggars,  and  relief  of  the  poor  and  impotent,  not  of  the  "  poor,"  out  the 
"poor  and  impotent"  Next,  the  general  preamble  sets  forth  the  expediency  of  providing  for 
the  relief  of  "  the  aged  and  impotent  poor  people ;  '*  and  though  the  subsequent  preamble  to  the 
second  branch  of  the  act,  says  that  '^  charity  would  that  the  pure  and  aged  and  impotent  should 
be  provided,"  it  seems  reasonable  to  construe  this  as  equivalent  to  the  expression  in  the  general 
preamble — namely,  that  "pure**  is  a  qualification  given  to  aged  and  impotent,  And  not  that  these 
are  different  classes — the  poor,  the  aged,  and  the  impotent. 

The  enacting  part,  like  the  second  preamble,  gives  "aged,"  "pure,**  "impotent,"  separately. 
But  if  "  pure  "  is  to  be  taken  as  a  separate  class — that  is,  as  designating  persons  who  are  not 

'  See  the  effect  of  the  ancient  English  Statutes  on  Poor  Law,  stated  2  Paterson's  Com. 
(Pers.)  16, 
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incapacitated  by  age  or  infirmity — this  consequence  follows,  which  I  hold  to  be  destructive  of 
the  argument  in  favour  of  the  appellant's  contention — the  enumeration  of  aged  and  impotent 
becomes  wholly  superfluous  and  even  insensible  ;  for  if  there  is  a  class  of  poor  entitled  to  relief, 
simply  because  they  come  within  the  description  applicable  to  the  whole  enumeration — that  of 
not  being  able  to  live  without  alms — then  it  follows,  that  aged  persons,  and  impotent  persons, 
unable  to  live  without  alms,  are  comprehended  under  the  head  of  poor,  and,  consequently,  to 
mention  them  apart  from  poor,  and  distinguishing  them  from  poor,  is  not  merely  superfluous, 
but  irrational  An  aged  person  unable  to  live  without  alms,  and  an  impotent  person  unable  to 
live  without  alms,  is  as  much  a  poor  person  unable  so  to  livej  as  an  able-bodied  person.  The 
enactment  comes  therefore,  by  this  construction,  to  be,  not  that  the  poor,  aged  and  impotent, 
shall  b2  relieved,  but  that  every  person  whatsoever,  whether  aged  and  impotent  or  not,  shall  be 
relieved,  provided  he  requires  aid  as  being  unable  to  live  without  alms  ;  and,  indeed,  "poor'* 
need  not  be  mentioned  either,  for  the  test,  unable  to  live  without  alms,  is  sufficient  as  implying 
poverty.  Consequently,  the  enactment  should  have  been,  that  all  persons  who  cannot  live  with- 
out alms  shall  have  relief.  Surely  the  specification  of  age  and  impotent,  clearly  shews  that  no 
such  generality  could  have  been  intended.  The  use  of  the  word  "poor  "  is  not  open  to  the  same 
objection  of  tautology,  because  if  we  read  aged  poor  and  impotent  poor  as  the  general  descrip- 
tion, the  specifications  afterwards  applied  to  limit  the  sense  of  a  somewhat  vague  word,  give  a 
test  of  poverty,  and  then  we  have  such  aged  poor,  or  such  impotent  poor,  as  are  so  poor  that 
they  cannot  live  without  alms.  Some  argument  has  been  grounded,  both  in  this  case  and  in  the 
former  one  of  Pollock  v.  Darlings  on  the  word  "  impotent.**  It  has  been  plainly  said,  both  by 
Mr.  Hume  in  his  argument  as  counsel  in  1803,  and  more  than  implied  by  one  of  the  learned 
Judges  now,  that  impotent  means  unable  to  find  work,  or  unable  to  gain  a  livelihood.  This 
appears  a  wholly  untenable  position,  not  merely  from  aged  being  coupled  with  impotent,  but 
because  this  sense  is  plainly  excluded  by  the  provision  for  the  case  of  those  who  can  do  some 
work.  "If,**  says  the  act,  "the  aged  and  impotent  persons  not  being  so  diseased,  lamed,  or 
impotent,  but  that  they  may  wor^c  in  some  manner  of  work,"  refuse  to  work,  they  are  to  be 
punished.  Here  "impotent*'  cannot  possibly  mean  anything  but  incapacity  to  work  through 
mental  or  bodily  infirmity.  Indeed,  this  part  of  the  act  appears  to  me  almost  decisive  of  the 
whole  question,  because  the  able-bodied  poor  plainly  do  not  come  within  its  scope ;  and  yet  the 
diseased  and  aged  who  can  work  a  little,  are  severely  punished  if  they  refuse.  Yet  no  punish- 
ment is  denounced  against  the  able-bodied  who  refuse,  who,  of  course,  would  be  much  more 
deserving  of  punishment.  Nothing  can  more  clearly  prove  that  this  class  of  persons  was  not  at 
all  in  the  contemplation  of  the  legislature. 

I  regard  the  acts  subsequently  made,  especially  those  of  1661,  c.  38,  and  1672,  c.  18,  not  only 
as  consistent  with  the  construction  put  upon  the  act  of  1 579,  but  as  aiding  that  construction. 
The  act  of  1661  directs  a  roll  to  be  made  of  the  "poor,  aged,  sick,  lame,  and  impotent,"  and  into 
this  roll  none  are  to  be  placed  who  are  in  any  way  able  to  gain  their  living — (clearly  shewing 
that  the  poor  there  must  mean  only  impotent  persons) — and  then  it  is  said,  that  such  persons 
shall  be  relieved,  but  describing  them  as  not  only  destitute,  but  impotent — "  who  have  not  to 
maintain  them,  nor  are  able  to  work  for  their  living.'*  The  act  of  1672,  establishing  houses  of 
correction,  required  lists  to  be  made  of  the  poor  who  are  able  to  work,  and  the  poor  who  are 
unable,  "  by  reason  of  age,  infirmity,  or  disease,"  to  the  end  that  the  former  may  be  sent  to  the 
correction  house,  the  latter  relieved  by  the  kirk-session.  Though  these  houses  were  never 
actually  established,  yet  as  the  assessment  prescribed  a  century  before  had  never  been  carried 
into  execution,  this  act  shews  that  the  intention  of  the  legislature  was  to  give  the  relief  of  the 
kirk-session  to  those  whom  the  act  of  1579  had  pointed  out  under  its  second  branch,  while  those 
falling  within  its  first  branch  were  to  be  treated  more  or  less  penally. 

Some  stress  has  been  laid,  both  below  and  here,  upon  the  provisions  in  the  act  of  1 579, 
directing  an  inquiry  as  to  the  poor,  "if  they  be  diseased,  or  haill  and  abill  in  body."  But  I 
cannot  regard  this  as  very  material.  It  may  be  with  reference  to  the  important  provision 
already  referred  to,  of  partial  inability  to  work,  because  an  aged  person  may,  if  sound  of  body, 
be  liable  within  that  provision.  It  may  also  be  with  the  view  of  excluding  those  not  entitled  to 
relief  at  all.  And  it  is  further  to  be  observed,  that  the  act  also  makes  mention  of  the  "  haill  and 
abill,'*  who  allege  their  having  been  "heried  and  burnt "  in  remote  parts — but  awards  them  no 
relief,  though  that  might  be  a  good  gp*ound  of  relieving  if  any  able-bodied  persons  were  within 
the  act.  Shipwrecked  mariners  are  to  have  temporary  relief  so  far  as  may  enable  them  to  reach 
their  homes,  and  no  more. 

I  have  remarked  on  the  act  of  1 503,  c.  70,  having  been  made  the  same  year  with  19  Henry 
VII.  in  England.  The  act  1579  was  made  a  few  years  after  14  Elizabeth,  c.  5,  and  it  both  has 
the  same  two  objects  in  view,  and  follows  the  enactments  very  closely,  with  the  important 
omission  of  the  provision  for  setting  the  poor  to  work — that  is,  the  provision  for  the  able-bodied 
labourers.  It  is  remarkable  how  closely  some  of  the  provisions  of  that  statute  are  followed, 
even  to  the  very  words  used.  The  22nd  and  24th  sections  of  the  English  act  are  almost  copied. 
The  23rd  section,  that  for  setting  to  work  the  able-bodied,  is  wholly  omitted.     It  is  difficult  to 
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avoid  the  inference,  that  the  omission  was  designed  on  the  part  of  the  Scotch  Parliament.  It  is 
equally  worthy  of  remark,  that  no  provision  has  ever  been  made  by  the  legislature  in  Scotland, 
for  setting  the  poor  to  vork,  and  no  guards  or  checks  whatever  are  provided  for  the  due  admin- 
istration of  rehef,  should  it  be  given  to  the  able-bodied  poor. 

Lastly,  the  proviso  in  the  late  act,  8  and  9  Vict.  c.  83,  §  68,  deserves  to  be  considered,. (being 
in  the  opinion  of  some  almost  decisive  of  this  case,  and  in  the  opinion  of  all  it  must  be  admitted 
to  be  important,)  as  indicating  the  jealousy  of  the  legislature  to  guard  against  relief  to  ''the  able* 
bodied  persons  when  out  of  employment."  It  is  a  proviso  in  the  section  extending  the  enact- 
ments to  occasional  relief ;  and  to  prevent  the  mere  want  of  employment  from  bringing  persons 
vidiin  the  class  of  those  entitled  to  such  relief,  the  proviso  in  terms  excludes  them  from  what- 
ever in  the  enactment  is  given.  Of  course  this  leaves  their  right  untouched,  so  far  as  it  is 
independent  of  the  act;  but  the  proviso  indicates  the  general  intention,  to  guard  against 
extending  it. 

The  authority  of  all  text  writers  is  in  favour  of  the  construction  adopted  by  the  Court  below. 
Erskine,  though  he  is  somewhat  inaccurate  in  his  reference  to  two  of  the  acts,  (1535  and  1663,) 
lays  it  clearly  down,  that  those  entitled  to  relief  are  the  ''  indigent  persons  who  are  aged  or 
disabled  from  work ; "  and  Bankton  (i,  2,  60)  describes  those  entitled  to  maintenance  as  "poor 
people  that  are  not  able  to  work.''  Mr.  Bell  (Prin.  §  2153)  confines  the  title  to  those  who  are 
unable  to  earn  their  subsistence  by  labour,  ''in  consequence  of  any  mental  or  corporeal  weakness, 
disability,  or  permanent  disease  ; "  and  he  must  have  had  Pollock  v.  Darling  present  to  his  mind, 
for  he  cites  that  case  in  the  following  article,  §  2155,  where  he  lays  it  down,  that  temporary 
distress  from  dearth,  stagnation  of  trade,  &c.,  does  not  entitle  able-bodied  persons  to  the  benefit 
of  this  relief. 

In  dealing  with  this  question,  we  are  bound  to  lay  entirely  out  of  our  view  many  of  the  topics 
(arguments  I  can  scarcely  call  them)  which  have  been  introduced  into  this  discussion — views  of 
expediency — appeals  to  humanity — suggestions  of  risk  and  danger— and  some  topics  of  mere 
declamation.     Everything  that  belongs  to  the  legislature,  were  the  question  then  open, — what 
ought  to  have  been  the  frame  of  the  act,  or  what  ought  to  be  done  for  its  amendment,  or  what 
ground,  if  any,  there  is  to  revise  and  reconsider  its  provisions— with  all  such  matters  we  can 
have  no  concern  in  this  place,  sitting  in  a  court  of  law,  and  called  upon  to  construe  an  act  of  the 
Scotch  parliament.     But  it  is  not  beside  this  question  of  construction  to  observe,  that  there  is 
the  greatest  difference  between  the  giving  relief  to  all  impotent  poor,  and  giving  it  to  all  able- 
bodied  persons  who  cannot  find  work, — and  that  there  is  not  only  no  absurdity  in  the  supposition, 
that  the  legislature  intended  to  exclude  the  latter  class  while  relieving  the  former,  but  that  there 
exists  the  most  obvious  distinction  between  the  two  cases,  inasmuch  as  the  provisions  of  the  one 
law  might  be  easily  enforced  with  the  machinery  afforded  by  the  statute,  while  those  of  the  other 
might  be  hardly  capable  of  execution  without  a  new  set  of  enactments,  and  of  very  difficult 
cxccttiion  with  any  that  could  be  devised.    The  relieving  officer  may  easily  tell  whether  or  not 
the  applicant  is  disabled  from  working  by  infirmity.    To  ascertain  that  he  is  unable  to  find  work, 
may  be  most  difficult ;  still  more  so  to  ascertain  that  this  inability  arises  from  fault  of  his  own. 
The  construction,  therefore,  which  assumes  that  the  able-bodied  are  excluded,  imputes  no 
inconsistency  to  the  law-giver ;  it  rests,  on  the  contrary,  upon  a  solid  and  intelligible  distinction. 
The  consequence  of  construing  statutes  of  this  description,  without  regard  to  the  defects  in  the 
machinery  provided,  have  long  been  known  in  England,  where  the  poor-law  was  originally 
framed,  with  the  view  of  making  all  income  contribute  to  the  support  of  the  indigent ;  but  the 
▼ant  of  any  means  whereby  this  assessment  could  be  enforced,  has  (with  the  acts  passed  con- 
tinually to  suspend  its  operation)  resulted  in  casting  the  whole  burden  upon  one  description  of 
property,  and  on  that  alone. 

The  universal  opinion  of  the  country,  and  that  of  all  text  writers,  had  for  upwards  of  two 
centuries  been  in  favour  of  the  construction  which  the  Court  below  has  now,  by  a  very  large 
majority  of  the  learned  Judges,  sanctioned,  although  it  must  be  confessed  that  the  practice 
during  this  long  period  can  hardly  be  cited  as  supporting  the  opinion,  but  only  because  the 
assessment  under  .the  original  act  had  never  been  made  till  somewhat  about  a  century  ago.  In 
1802,  however,  in  consequence  of  a  dearth  approaching  to  famine,  an  assessment  was  made  for 
the  supnort  of  an  able-bodied  labourer,  and  resisted,  or  at  least  a  party  called  upon  to  contribute 
in  reimbursement  of  the  sums  so  expended,  refused,  and  the  Court  of  Session,  by  a  narrow 
majority,  held  him  liable.  This  was  the  case  of  Pollock  v.  Darlings  decided  first  in  1802,  and, 
|jpon  reclaiming  petition,  again  in  1803  and  1804..  Seven  of  the  fifteen  Judges  gave  their  opinion 
in  favour  of  the  liability,  (the  others  accidentally  had  not  been  present  at  the  different  times 
▼hen  it  was  considered,)  holding  that  "the  act  1679,  and  other  acts,  authorized  assessments  for 
the  relief  of  the  industrious  poor  in  time  of  scarcity,  as  well  as  for  the  support  of  the  permanent 
poor."  This  is  the  note  of^  that  case  taken  from  a  truly  venerable  authority,  that  of  the  late 
Lord  President  Hope,  who  had  been  the  leading  coimsel  in  the  cause.  Another  of  the  counsel, 
Mr.  Baron  Hume,  classes  this  decision  under  the  head  of  '•  Power  of  assessment  for  industrious 
poor  in  time  of  famine."     It  is  possible  that  the  same  learned  Judges  who  so  held,  might  not 
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have  considered  the  same  power  to  exist  in  cases  like  the  present,  where  there  can  be  no  plain 
and  undeniable  ground  for  the  claim,  and  where,  instead  of  appealing  to  a  fact  of  universal 
notoriety,  in  proof  of  his  inability,  the  applicant  only  had  to  allege  his  not  having  succeeded  in 
finding  employment.  This,  I  say,  is  possible,  but  I  am  not  disposed  to  regard  the  case  as  less 
strong  than  the  present  would  be,  had  the  decision  been  otherwise.  It  might  even  be  contended 
that  the  proposition  which  affirms  a  general  right  to  relief  because  of  dearth,  is  stronger  than  the 
one  which  confines  the  right  to  the  peculiar  circumstances  of  the  applicant.  My  view  of  Pollock 
v.  Darling  is,  that  we  cannot  uphold  it  together  with  the  present  decision ;  that  the  two  are 
irreconcileable,  and  cannot  stand  together.  But  the  authority  of  that  case  is,  in  my  judgment, 
exceedingly  impaired,  not  only  by  the  strong  opinion  against  it  of  the  two  greatest  lawyers  then 
on  the  bench,  Lord  President  Campbell  and  Lord  Justice-Clerk  Eskgrove,  as  well  as  by  the 
strong  opinion  of  Lord  Pitmilly,  and  other  writers  on  the  subject ;  but  above  all,  on  the  kind  of 
reasoning  on  which  those  proceeded  who  pronounced  the  decision.  One  Judge  holds,  that 
periodical  bad  crops  make  such  remedies  expedient — ^another  is  influenced  by  viewing  the 
interests  of  those  who  make  the  assessment,  as  an  adequate  check.  But  the  most  able  and 
learned  of  those  Judges  who  concurred  in  the  decision.  Lord  Meadowbank,  proceeds  on  the 
ground,  that  there  would  be  ''risk  of  insurrection  if  it  were  held  that  the  legislature  had  left 
without  a  remedy  the  most  perilous  of  all  cases,  that  of  the  poor  made  such  by  scarcity."  We 
thus  perceive,  that  the  prevailing  alarm,  and  feelings  of  natiu'al  and  praiseworthy  compassion, 
appear  to  have  influenced  the  consideration  of  the  question,  and  to  have  affected  what  ought  to 
have  been  a  strictly  legal  argument  in  the  construction  of  a  statutory  enactment.  It  is  not 
denied  that  this  decision  has  been  far  from  commanding  the  assent  of  the  profession  ever  since ; 
and  it  is  not  denied  that  it  has  remained  in  practice  a  dead  letter.  It  probably  was  considered 
only  to  apply  in  exactly  similar  circumstances,  on  occasions  of  great  dearth,  which  happily  have 
not  recurred  since  1800.     Certain  it  is,  that  the  case  has  never  been  acted  upon. 

Lindsay  v.  M^Tear. 

My  Lords,  in  the  secomf  case  which  stands  before  your  Lordships,  in  order  that  I  may  not  have 
occasion  to  trouble  you  further,  I  will  say,  that  I  consider  it  as  disposed  of  if  your  Lordships 
should  dispose  of  the  first  by  affirming  the  judgment  appealed  from,  and  that  then  that  case  would 
have  no  grounds  whatever  to  stand  on.  The  ground  of  the  application  of  a  confessedly  able- 
bodied  pauper,  who  does  not  pretend  that  he  is  unable  to  support  himself,  but  who  merely 
applies  for  relief  to  himself  on  the  ground  and  in  respect  of  his  having  children  unprovided  for, 
is  disposed  of  by  your  Lordships  being  of  opinion,  if  you  shall  so  think,  that  the  Court  below  came 
to  a  right  decision  against  the  right  of  an  able-bodied  pauper  to  obtain  parish  relief.  It  is  enough 
to  say  on  this  subject,  that  the  statufe  of  1661,  c.  38,  to  which  I  have  already  referred  in  the  course 
of  the  argument  upon  the  general  question,  appointed  the  Justices  to  make  trial  and  examination 
of  poor,  aged,  sick,  lame,  and  impotent,  and  such  as  are  not  able  to  maintain  themselves,  (that  I 
have  already  commented  upon,)  nor  are  able  to  work  for  their  living ;  and  also  (another  head  of 
inquiry)  of  all  orphans,  or  other  poor  children  who  are  left  destitute  of  all  help.  That  is  the 
legislative  intendment  of  poor  children.  It  cannot  approach  to  correctness  of  expression  to  say, 
that  the  children  of  a  person  who  is  an  able-b'odied  pauper,  and  who  does  not  contend  that  he  is 
himself  unable  in  one  way  or  another  to  support  himself,  come  within  the  description  of  children 
left  destitute  of  all  relief.  I  entirely  agree  with  the  learned  argument  of  the  Court  below,  that 
it  is  impossible  to  separate  the  case  of  the  father  from  the  children,  and  that,  if  any  provision 
is  to  be  made  in  such  cases,  it  must  be  made  by  new  acts  of  the  legislature. 

My  Lords,  I  shall  therefore  move  your  Lordships  that  the  judgment  of  the  Court  below  in  this 
case  be  affirmed. 

M*  William  v.  Adams. 

Lord  Truro. — My  Lords,  I  entirely  concur  with  the  general  view  which  the  noble  and  learned 
Lord  has  just  taken  of  the  question  in  this  case.  As  I  understand,  the  question  mainly  turns 
upon  what  the  noble  Lord  has  adverted  to,  the  act  of  1579.  My  Lords,  this  case  has  been  argued 
with  very  considerable  ability  and  eloquence,  but  a  good  part  of  that  argument  applied,  as  it 
appears  to  me,  not  to  the  question  before  the  House.  The  question  involved  in  this  case  is 
simply  one  of  construction.  The  question  is,  not  what  is  a  good  system  of  poor-law,  nor  whether 
the  present  system  is  perfect,  or  is  open  to  greater  or  less  objection, — but  the  question  simply  is, 
what  is  the  fair  and  proper  construction  of  the  language  which  the  legislature  has  employed  in 
the  acts  of  parliament  which  create  a  body  of  law  applicable  to  this  subject,  regard  being  had, 
not  to  any  opinions  which  may  be  entertained  of  modern  improvement,  but  having  regard  tcthe 
period  at  which  the  law  itself  was  enacted.  Nothing,  I  apprehend,  tends  more  to  mislead  the 
mind  in  the  construction  of  an  act  of  parliament,  when  it  is  one  of  considerable  antiquity,  than 
to  pass  entirely  from  the  period  at  which  the  act  passed,  down  to  a  later  period,  when  various 
modifications  have  taken  place  in  political  and  other  views,  and  when  the  language  employed  at 
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that  period  would  not  convey,  if  adopted  at  the  present  day,  the  same  ideas  and  associations 
which  were  intended  to  be  conveyed  at  the  time.  Many  topics  of  feeling  were  addressed  to  your 
Lordships,  and  my  noble  and  learned  friend  has  most  correctly  stated  that  much  of  that  sort  of 
eloquence  was  applied  in  the  case  of  Pollock  v.  Darling,  They  are  considerations  of  use  only 
on  occasions  like  the  present,  for  one  purpose, — they  may  in  many  respects  stimulate  the  mind 
to  attention  in  endeavouring  to  discover  what  is  the  language  which  is  used,  but  beyond  that, 
they  are  observations  and  matters  more  fit  for  the  legislature  when  constructing  the  law,  than 
for  a  Court  of  Judicatiu^  called  upon  to  expound  that  law.  Therefore  it  is  necessary  to  guard 
the  mind  against  a  great  deal  that  is  urged  upon  questions  of  this  sort,  which  affect  the  poor  and 
which  affect  children, — as  in  the  present  case,  when  the  mind  is  apt  to  yield  very  much  to  that 
persuasion  which  arises  from  calling  up,  either  the  wants  of  the  one  class,  or  the  defenceless 
unprotected  state  of  the  other. 

My  Lords,  as  I  have  before  stated,  this  question  turns  mainly  and  principally  on  the  Scotch 
statute  of  the  year  1 579.  The  other  statutes,  those  which  passed  before,  are  only  of  use  to  possess 
your  Lotdshifis  of  what  was  the  state  of  the  law  antecedently  to  the  particular  statute  which  you 
are  construing,  in  order  that  you  may  be  the  better  able  to  appreciate  the  objects  which  were 
intended  to  be  accomplished  by  the  particular  statute  of  1579;  and  the  statutes  which  passed 
afterwards,  are  only  of  use  to  ascertain  whether  they  have  extended  the  provisions  of  the  statute 
of  1579,  or  have  g^ven  any  such  declaratory  construction  to  those  acts  of  parliament,  as  ought  to 
influence  your  Lordships  in  saying  what  is  the  present  state  of  the  law.  Now,  my  Lords,  the 
course  of  argument  has  been,  that  prior  to  the  year  1 579,  there  being  no  compulsory  rate  pro- 
viding for  the  poor,  begging  was  a  course  sanctioned  by  statute,  and  that  there  was  nothing  in 
the  common  law  against  it ;  and  it  is  said,  that  the  present  appellant  was  a  person  who,  upon 
reference  to  the  acts  of  p>arliament,  would  be  found  entitled  by  law  to  beg  prior  to  the  statute  of 
1579.  That  statute  professed  to  put  an  end  to  begging,  and  divided  those  who  were  in  the 
practice  of  begging,  into  two  classes — what  maybe  called  the  criminal,  and  the  unfortunate;  and 
then  it  provided  a  remedy,  by  a  rate,  for  one  of  those  classes.  It  attempts  to  repress  the  one 
class  of  beggars,  namely,  the  idle  and  criminal  beggars,  and  it  seeks  to  g^ive  more  permanent  and 
satisfactory  relief  to  those  who  were  considered  deserving  of  the  sympathy  of  the  public,  and 
deserving  of  protection ;  and  the  argument  has  been,  that  the  present  appellant  was  a  person 
falling  within  the  second  class  of  the  persons  mentioned  in  that  statute — that  he  was  entitled 
to  beg  prior  to  the  statute — and  that,  when  begging  was  rendered  altogether  unlawful,  he  was 
one  of  those  who  were  entitled  to  the  substituted  mode  of  providing  for  distress,  namely,  by  a  rate. 
But,  my  Lords,  I  apprehend  (and  such  has  been  the  course  of  the  argument  of  my  noble  and 
learned  friend)  that  it  is  quite  a  mistake  to  suppose,  that  the  present  appellant  ever  did  stand  in 
the  situation  of  being  entitled  to  beg. 

Much  was  said  of  the  state  of  the  record  in  this  case.   It  was  said,  that  the  want  and  distressed 

state  of  the  appellant  is  admitted  on  the  face  of  the  record.     In  one  sense  it  may  be  so  treated ; 

but  when  the  appellant  founds  his  claim  to  relief  upon  the  statement  of  certain  facts,  the  answer 

given  to  it  amounts  to  this — ^**  Your  facts  may  be  all  true,  but  they  are  irrelevant ;  you  state  that 

you  are  in  want, — that  you  are  in  this  or  that  state  of  circumstances, — and  you  cannot  get  work." 

The  answer  given  to  that  is — "  Whether  the  fact  be  so  or  not,  you  are  an  able-bodi^  person, 

and,  therefore,  if  every  fact  you  state  be  true,  yet  the  law  does  not  entitle  you  to  come  on  the  parish 

for  relict''    Whether  it  is  proper  and  expedient  that  able-bodied  persons  should  be  entitled  to 

parish  relief,  is  a  Question  on  which  probably  different  opinions  may  be  entertained ;  but  it  is  a 

question  with  whicn  this  House  has  nothing  to  do,  sitting  as  a  Court  of  Judicature.   The  question 

is,  whether  the  legislatiure  has  or  not  provided  relief  for  such  persons.     My  Lords,  my  noole  and 

learned  friend,  who  has  gone  so  ably  through  the  several  statutes,  certainly  seems  to  me  to  have 

established  a  conclusion  at  which  I  had  arrived  before  I  had  the  advantage  of  hearing  his 

judgment — ^namely,  that  prior  to  1579,  able-bodied  persons  were  not  entitled  to  beg,  but  only 

the  impotent,  and  others  of  the  description  which  my  noble  and  learned  friend  has  several 

times  repeated.     The  argument  on  the  part  of  the  appellant  admits  a  great  part  of  this,  and 

endeavours  to  bring  itself  within  it ;  but  he  says,  ''  I  am  entitled  to  be  considered  a  person  who 

cannot  gain  my  living  as  an  impotent  person."    But,  on  a  review  of  the  statutes,  it  will  be  found 

that  an  attempt  to  give  that  meaning  to  the  word  *' impotent'*  must  wholly  fail;  because  it  is 

alvays  put  in  association  with  other  words  which  palpably  import  that  ''  impotent "  applies  to  the 

state  of  the  person,  and  not  to  the  collateral  and  outward  circumstances ;  and  every  epithet  which 

is  applied  to  persons  who  are  authorized  by  law  to  beg,  denotes  the  absence  of  power  on  the 

part  of  the  individual  to  maintain  himself  through  bodily  infirmity,  and  in  no  instance  applies 

to  those  who,  being  able  to  work,  are  yet  unable  to  obtain  work.     What  precaution  could 

you  have  in  the  case  of  a  person  who  says,  **,!  cannot  get  work?"     Or  what  means  have 

70a  of  ascertaining  the  extent  of  the  endeavours  which  he  has  made  ?    The  individual  says, 

''I  have  been  to  such  and  such  towns,  and   I  cannot  get  work.*'      It  would  be  attended 

with  very  considerable  trouble  and  expense  to  a  parish,  to  go  round  to  all  the  towns  to  which 

tlie  individual  says  he  has  been,  and  has  failed  to  get  work.    Besides,  much  depends  upon 
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the  character  of  the  person  who  cannot  get  work,  and  upon  a  variety  of  circumstances.  It  is 
much  more  easy  for  an  individual  to  say  he  cannot  get  work,  than  it  is  to  satisfy  you  that  h^  is  a 
person  who  ought  to  be  maintained  at  the  public  expense,  for  that  reason.  The  Judges  below, 
who  appear  to  me  to  have  displayed  that  learning  and  that  pains  and  attention  in  this  case  which 
might  be  expected  from  the  high  character  which  belongs  to  them,  have  enumerated  in  their 
judgment  the  various  classes  of  persons  who  might  come  forward — ^literary  gentlemen,  and 
gentlemen  of  very  different  classes  in  vast  numbers,  who  might  very  often  fail  in  getting  the  only 
work  for  which  persons  would  suppose  they  were  fit,  and  it  would  be,  I  apprehend,  perfectly 
impossible  for  a  parish  to  protect  itself  against  claims  of  that  class.  But  the  judicial  duty  that 
is  cast  upon  this  House  is,  to  look  at  the  language  of  the  statute,  and  see  whether  that  language 
is  open  to  any  fair  and  reasonable  doubt.  1  own  I  should  have  thought  it  is  not.  1  am, 
however,  inclined  to  hold  that  opinion  tenderly,  out  of  respect  to  the  very  learned  persons  who 
have  entertained  a  different  impression  on  that  subject,  though  they  form  such  a  very  small 
minority. 

Now,  when  attention  is  paid  to  the  statute  of  1579,  it  appears  to  me  to  be  very  distinct  in  its 
provisions.  After  reciting  the  previous  law  at  great  length,  and  after  declaring  the  justice  and 
propriety  of  providing  for  the  unfortunate  poor,  as  well  as  the  expediency  of  putting  an  end  to 
vagrancy,  it  speaks  of  finding  a  place  of  lodging  and  abiding  place  for  individuals  whom  it  is 
thought  expedient  to  provide  for,  and  then  it  afterwards  gives  authority  to  the  overseers  of  the 
parish  to  appoint  houses  and  places  for  those  who  are  to  be  supported  by  the  parish,  to 
remain  in.  Now,  it  certainly  strikes  one  as  rather  an  odd  course  of  legislation,  to  confine 
an  able-bodied  person  to  a  place  where  he  cannot  get  work.  One  would  think  some  other 
provision  would  be  made  for  such  an  individual,  because,  if  a  man  cannot  get  work  in  his 
own  parish,  to  say  that  he  is  to  remain  there,  seems  to  me  to  be  burdening  th6  parish  with 
the  man  for  the  rest  of  his  life ;  and  it  tends  to  shew  what  was  the  class  of  persons,  that  is,  that 
they  were  permanent  poor,  not  likely  to  have  occasion  to  leave  their  homes,  either  in  respect 
of  bodily  infirmity,  or  their  powers  of  work  in  any  respect,  rather  than  the  class  of  able-bodied 
persons.  After  having  directed,  with  reference  to  these  persons,  that  the  Lord  Chancellor  should 
inquire  into  the  state  of  the  hospitals — that  he  should  see  they  were  restored  to  their  original 
foundations,  for  the  help  and  relief  of  the  said  aged,  impotent,  and  poor  people —  (wholly  beside 
able-bodied  persons),  it  then  proceeds  to  state,  that  proclamation  shall  be  made  at  the  Cross  of 
Edinburgh,  commanding  all  persons  to  return  to  their  respective  homes  within  40  days,  and  that 
after  the  40  days  shall  have  expired,  then  the  overseers  of  the  particular  district  shall  make  a 
list  of  those  persons,  and  then,  having  made  that  list,  they  shall  make  the  inquiries  which  my 
noble  and  learned  friend  alluded  to,  in  the  district,  and,  among  other  inquiries,  that  which  iras 
adverted  to,  namely,  which  or  whether  any  of  them  are  diseased  or  hale  in  body.  Then  it  is 
said,  that  the  hale  in  body  are  to  be  included  in  the  list  So  they  are — ^but  for  what  purpose? 
Why,  for  the  very  purpose  of  excluding  them  from  relief.  The  list  is  to  contain  all  the  poor— all 
who  have  been  begging,  and  are  called  home  by  the  proclamation  ;  but  when  they  are  there,  it 
is  to  be  ascertained  which  are  the  hale  in  body,  and  which  are  the  impotent  and  diseased  and 
infirm  ;  and  then  the  provision  goes  on,  not  for  those  who  are  hale  in  body,  but  for  the  other 
persons,  and  those  other  persons  are  then  to  be  provided  for  in  the  manner  to  which  the  act 
refers.  In  various  parts  of  this  act  and  the  other  act,  it  is  distinctly  provided,  that  those 
individuals,  the  hale  in  body,  who  are  begging,  are  to  have  a  certain  time  allowed  to  get  work 
and  to  get  nusters ;  and  if  they  do  not  do  that,  they  are  to  be  punished  with  great  severity. 

Now,  my  Lords,  with  regard  to  the  observation  as  to  the  not  allowing  persons  who  may  be  in 
a  condition  unable  to  get  work,  to  be  maintained  at  the  expense  of  the  parish,  out  of  the  rate,  I 
cannot  help  saying,  that  I  think,  looking  at  some  of  the  provisions  of  this  act,  probably  the 
absence  of  that  tenderness  which  might  prevail  at  the  present  day,  is  not  so  apparent  as  that  it 
should  influence  the  construction  of  the  plain  language  of  the  act  of  parliament.  The  question 
really,  therefore,  which  has  been  brought  to  the  attention  of  the  House,  is,  whether,  in  the 
construction  of  these  acts  of  parliament,  an  able-bodied  man,  a  man  in  sound  health,  can  be 
considered  as  impotent,  and  as  a  person  who,  by  any  of  those  causes  which  are  allowed  to 
operate,  is  prevented  firom  working.  I  own  it  appears  to  me  that  there  is  no  ground  for  that ; 
and  that  appears  to  me  to  be  the  substance  of  the  argument. 

My  Lords,  it  has  been  said  most  correctly,  that  as  far  as  one  can  discover,  no  doubt  appears  to 
have  arisen  on  the  law  contained  in  the  several  acts  of  parliament,  up  to  the  case  of  Pollock  y. 
Darling.  Now  it  will  be  remembered,  in  considering  the  weight  due  to  that  authority,  that  this 
is  a  question  of  the  construction  of  an  act  of  parliament.  The  House  have  therefore  the  language 
with  which  it  becomes  its  duty  to  deal,  before  it;  and  the  case  which  is  brought  before,  and  which 
will  receive  attention  from  the  House,  is  a  case,  not  of  cotemporaneous  exposition  of  an  enact- 
ment,— not  of  the  construction  of  a  statute  near  the  time  when  it  passed,  when  the  individuals 
who  discharged  the  duty  of  construing  it  may  be  supposed  to  have  had  some  advantages  in  that 
construction  which  the  House  does  not  now  possess,  by  the  proximity  of  time, — but  it  is  a  decision 
taking  place  but  a  very  few  years  ago,  of  an  old  act  of  parliament,— the  Court  divided  in  opinion. 
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aithougfa  a  majority  undoubtedly  adopt  the  construction  which  the  appellant  contends  for, — ^and 
also,  it  is  a  case  which  arose  under  very  peculiar  and  special  circumstances.   It  was  not  the  case  of 
an  individual  applying  to  receive  parish  relief ;  it  was  a  case  where  the  whole  parish  apparently, 
vith  one  exception,  were  of  opinion  that  such  circumstances  had  arisen  as  rendered  it  expedient 
that  there  should  be  a  rate  for  the  relief  of  persons  whose  circumstances  and  situation  were  too 
notorious  to  admit  of  any  deception  or  fraud.   There,  there  had  been  what  amounted  to  a  famine, 
and  it  was  perfectly  well  known  throughout  the  place,  that  the  laborious  and  the  industrious  by 
no  exertions  could  earn  money  enough  wherewith  to  maintain  life.   Such  appears  to  have  been  the 
state  of  circumstances  at  that  time, — a  time  when  everybody  wished,  at  all  events,  that  there 
shonid  have  been  some  provision  to  meet  so  extraordinary  and  lamentable  a  state  of  things. 
It  therefore  came  before  the  Court  under  circumstances  not  admitting  of  fraud  ;  for  when  the 
parish  made  the  rate,  they  would  have  the  case  of  every  individual  who  should  come  before  them, 
under  their  consideration ;  and  it  was  under  these  circumstances  that  the  Judges  in  Scotland 
were  called  on  to  construe  the  act  of  parliament ;  and  I  own  that  the  argument  which  was  then 
used,  and  the  course  which  was  taken  in  that  investigation,  did  undoubtedly  comprise  many 
topics  much  more  expedient,  as  it  seems  to  me,  and  proper  to  be  urged  to  the  legislature  for 
altering  the  law,  than  as  legitimately  the  materials  for  construing  the  law  as  it  then  stood.     You 
vould  rather  suppose  that  you  were  hearing  a  discussion  of  what  was  the  proper  system  of  poor- 
law, — ^what  were  the  occasions  which  should  be  provided  for  in  the  course  of  human  necessity, 
—rather  than  looking  to  the  dry  language  of  several  Scotch  acts  of  parliament.    What  fell  from 
those  learned  Judges, — powerful,  able,  and  eloquent  I  own, — appears  to  me  very  much  calculated 
to  mislead  the  mind  from  the  construction,  though  it  might  lead  the  mind  to  yield  to  a  great 
public  necessity,  without  much  regard  to  the  precise  language  of  the  statute.    Not  being,  therefore, 
a  cotemporaneous  exposition — ^not  being  a  unanimous  exposition — being  a  decision  taking  place 
under  very  extraordinary  and  special  circumstances,  and  more  effect  given  to  those  extraordinary 
and  special  circumstances  than  even  one  would  expect,  in  the  course  of  the  reasoning  of  the 
learned  Judges — ^the  case  undoubtedly  does  not  stand  so  high  in  authority  in  these  respects  as 
most  of  the  Scotch  authoiities  would  stand  before  the  House.     After  all,  it  is  the  duty  of  this 
House  to  construe  for  itself.     This  is  not  a  course  of  decision  ;  this  is  not  a  decision  which  has 
been  acted  upon,  and  which  has  entered  into  the  interests  of  individuals,  so  that  they  could  be  in 
any  respect  prejudiced  or  damaged  by  this  House  holding  a  doctrine  and  adopting  a  construction 
at  variance  with  the  decision  ;  nothing  of  the  kind.     The  House  has  all  the  materials  before  it, 
which  the  Judges  had  in  arriving  at  that  construction ;  they  have  all  the  materials,  without  any 
of  the  topics  which  would  prejudice  the  mind,  which  then  prevailed. 

Looking,  therefore,  at  the  act  itself,  I  shoidd  say,  with  a  mind  imbued  with  a  due  degree  of 
caution  in  respect  of  its  having  been  considered  by  those  very  learned  and  able  persons,  that 
the  act  of  parliament  would  not  admit  of  any  fair  and  reasonable  doubt,  that  this  House  is  very 
much  relieved  from  the  embarrassment  of  a  decision  supposed  to  be  adverse,  by  the  particular 
and  special  circumstances  to  which  I  have  referred. 

It  therefore  seems  to  me  that  the  argument,  as  I  have  before  stated,  distinctly  turning  on  an 
endeavour  to  bring  the  appellant's  case  within  certain  terms  in  the  act  of  parliament,  utterly 
fails  J  and  after  the  very  able  and  elaborate  argument  of  my  noble  and  learned  friend,  I  should 
not  usefully  occupy  your  Lordships*  time  in  travelling  through  those  acts  of  parliament.  I  think 
those  before  it  in  no  respect  lead  to  the  conclusion,  that  able-bodied  persons  were  intended  to  be 
cast  on  the  parish  for  support ;  and  I  see  nothing  in  the  acts  of  parliament  which  passed 
subsequently,  which  at  all  tends  to  qualify  the  language  of  the  previous  acts. 

My  Lords,  I  will  also  make  a  few  remarks  upon  what  strikes  me  as  of  considerable  import- 
ance,— that  is,  the  statute  of  8  and  9  Vict  c.  83,  and  the  sections  to  which  my  noble  and  learned 
friend  has  referred.  I  should,  however,  beg  to  remark,  when  I  pass  from  1579  to  the  proximity 
in  point  of  time  to  the  passing  of  the  English  statute,  the  obvious  connection  between  the  two 
statutes,  by  the  adoption  of  almost  all  its  clauses  and  its  even  minute  expressions,  how  is  it  to 
be  accounted  for,  that,  copying  a  statute,  with  so  much  fidelity  and  exactness  as  it  has  done,  the 
particular  clause  which  related  to  the  providing  of  labour  for  able-bodied  men  should  be 
omitted  ?  Is  there  any  clause  which  would  be  less  likely  to  be  omitted  from  accident  or  inad- 
Tcrtence  ?  You  not  only  find  the  clause  itself  omitted,  but  you  also  find  an  entire  absence  of  all 
those  guards  and  regulations  in  that  particular  case,  which  would  have  been  essentially  necessary 
if  such  a  thing  had  been  intended  by  implication.  Nothing  would  require  more  care  than  the 
framing  of  the  restraints,  and  the  checks  and  the  guards  in  relation  to  the  poor,  many  poor 
having  to  support  persons  probably  not  the  least  poorer  than  themselves.  But  here  is  an  entire 
omission  of  that  particular  clause,  and  an  entire  omission  of  all  regulations  necessarily 
aipplicable  to  such  a  state  of  things,  if  it  had  been  intended  to  exist.  But  with  that  clause 
brought  to  the  attention  of  the  Scotch  legislature,  it  cannot  be  supposed  that  it  could  have  been 
intended  to  be  left  to  implication,  to  construction,  to  be  collected  and  gathered  from  uncertain 
and  equivocal  parts  of  the  act  of  parliament,  when  it  was  merely  necessary  to  insert  a  short  and 
distinct  clause  found  in  the  act  of  parliament.     But  not  only  do  you  find,  as  my  noble  and 
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learned  friend  has  observed,  an  absence  of  all  regulations  regarding  the  labour  of  able-bodied 
persons,  and  so  dealing  with  them  as  to  get  rid  of  them  as  soon  as  their  absolute  necessities  bad 
ceased,  but  you  find  a  providing  of  labour  for  the  partially  sick,  the  partially  impotent,  and  the 
partially  disabled — ^all  that  you  find. 

Well,  now,  finding  therefore  that  the  legislature  at  the  time  contemplated  provisions  for  labour 
— that  its  attention  was  addressed  to  the  subject — that  it  enforced  it  with  not  very  much 
humanity — for  it  will  be  found,  that  as  to  the  poor  and  the  sick,  and  so  on,  who  were  only  able 
to  do  a  certain  amount  of  work,  the  omission  to  do  that  work  when  it  was  provided  was  punished 
with  extreme  severity, — therefore  there  was  nothing  of  forbearance  or  tenderness  to  be  found  in 
that  statute  with  regard  to  labour.  I  think  that  the  omission  of  all  those  regulations  in  the  clause 
itself  is  decisive  on  the  subject 

Now,  to  turn  to  8  and  9  Vict.  c.  83  :  That  statute  established  a  new  authority  for  making  a 
rate.  It  contains  various  provisions  in  regard  to  the  mode  of  making  the  rate,  the  establishing  a 
parochial  board  and  a  supervising  board,  and  other  officers,  to  administer  that  rate  ;  and  having 
provided  for  the  making  of  the  rate,  and  the  administering  of  the  rate,  it  then  proceeds  to 
declare  how  the  rate  shall  be  applied.  The  present  appellant  applied  under  the  authority  of  that 
statute,  for  he  appealed  against  the  inspector,  stating  the  clause  in  that  statute  as  the  ground  to 
give  jurisdiction  to  the  Sheriff,  and  to  render  the  inspector  amenable  in  respect  of  being  an 
officer  created  by  the  statute.  That  statute,  therefore,  directs  its  application  ;  and  after  direct- 
ing its  application,  it  proceeds  to  say  —"  Provided  always  that  this  statute  shall  not  confer  any 
right  or  claim  upon  an  able-bodied  person  to  be  put  upon  that  list."  But  that  is  not  alL  It  is 
argued  that  that  clause  only  gave  the  party  a  right ;  it  took  no  right  away,  and  therefore  left  it 
to  be  ascertained  whether  he  had  such  a  right  in  other  ways  than  by  the  act.  Well,  but  when 
the  rate  he  seeks  to  be  paid  out  of  is  a  rate  created  by  that  act,  the  direction  and  application  of 
it  being  expressly  directed,  it  goes  a  very  long  way  to  declare  that  that  act  shall  not  confer  any 
right  upon  any  such  person.  When  you  come  to  the  last  clause,  f  91,  it  repeals  all  acts,  laws 
and  usages,  inconsistent  with  that  act, — and  not  only  that,  but  at  variance  with  it.  Is  there  no 
variance  between  a  state  of  the  law  which  gives  an  able-bodied  man  a  right  to  come  on  the  rate, 
and  one  which  does  not  give  him  that  right  ?  By  this  act  of  parliament,  he  clearly  had  no  right ; 
yet  the  rate  to  be  created  by  this  act  of  parliament  must  be  administered  according  to  the 
regulations  of  the  act  of  parliament,  and  no  law  is  to  continue  after  that  act,  which  is  at  variance 
with  it. 

I  own  it  appears  to  me,  that  the  act  is  of  very  considerable  importance,  and  I  think  that  the 
House  might  very  reasonably  have  acted  on  that  act  of  parliament ;  but,  at  the  same  time,  the 
question  is  one  of  very  considerable  and  general  importance.  It  is  much  more  desirable  that  it 
should  be  decided  by  this  House  on  the  general  merits  which  the  appellant  seeks  to  present,  and 
on  the  grounds  on  which  he  puts  his  case, — ^namely,  that  he  had  a  right  antecedent  to  that  act, 
and  that  the  particular  form  of  language  of  that  act  has  not  taken  it  away.  The  House  is  able 
to  come  to  a  satisfactory  conclusion  on  that  part  of  it,  and  therefore  it  may  be  unnecessary  for 
the  House  to  deal  with  8  and  9  Vict  c.  83, — though  I  own,  with  reference  to  other  acts  framed 
in  somewhat  similar  language,  I  consider,  that  if  there  had  not  been  grounds  for  the  conclusion 
to  which  my  mind  has  come,  and  which  my  noble  and  learned  friend  has  submitted  to  the 
House  for  adoption,  I  should  have  deemed  this  statute  of  very  considerable  importance. 

Upon  the  whole,  my  Lords,  I  am  of  opinion,  and  humbly  submit  to  your  Lordships,  that  the 
judgment  of  the  Court  below  ou^ht  to  be  affirmed,  and  this  appeal  dismissed. 

Lindsay  v.  M*Tear. 

My  Lords,  with  respect  to  the  second  C2Lse,  to  which  my  noble  and  learned  friend  has  referred, 
that  is  also  an  important  case.  The  individual  says — I  can  support  myself ;  I  do  that  with  diffi- 
culty ;  I  cannot  support  my  children  ;  I  therefore  pray  that  I  may  be  admitted  to  have  relief  for 
my  children  out  of  the  rate.  Generally  speaking,  one  would  say,  if  a  man  can  manage  to  sup- 
port himself  he  should  impart  somewhat  of  that  which  he  has,  to  the  support  of  his  children ; 
but  the  answer  to  it  is, — While,  by  law,  the  fatLer  and  children  form  one  family, — while  the 
father  is  one  who  has  not  deserted  his  family, — who  no  longer  fills  in  any  respect  the  parental 
character,— the  law  does  not  distinguish  between  the  father  and  the  children.  The  family  is 
represented  by  the  father, — ^and  so  distinctly  is  it,  that  the  very  relief  which  is  measured  to  the 
father  is  regulated  by  the  state  of  the  family.  A  man  who  has  several  children,  as  much  receives 
relief  in  respect  of  those  children,  as  of  himself.  Therefore  it  is  said,  that  you  may  use  your 
name  on  behalf  of  your  children, — ^but  in  truth,  it  is  you.  Well,  but  says  the  father,  "  If  the 
circumstance  of  my  children  presenting  their  claim  through  me,  is  any  objection,  I  pray  the 
House  to  remit  the  case,  that  somebody  else  may  do  it."  There  would  be  very  little  use  in  that, 
because  it  is  not  a  case  in  which  any  matter  of  technicality  would  be  likely  to  be  urged.  The 
broad  facts  of  the  case  are  those  to  which  the  law  would  be  administered,  the  question  being, 
whether,  a  father  and  his  children  forming  one  family,  the  law  notices  the  children  as  distinct 
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from  the  &ther.     I  apprehend  dearly  it  does  not.     It  does  not  on  general  principles  ;  but  in  this 
particular  case,  it  is  to  be  observed,  that  wherever  the  law  also  gives  certain  powers— certain 
authorities  and  rights ;  and,  in  general,  you  can  find  who  are  entitled  to  relief  by  looking  to  see 
vhether  they  are  in  a  condition  to  be  amenable  to  that  authority  and  those  rights,  which  are  the 
guards  and  protections  to  the  parish  who  have  to  administer  the  rehef .    The  parish  officers  who 
administer  the  relief,  have  right  to  appoint  the  place  for  the  disposition  of  those  who  are  to 
raceive  the  bounty  of  the  parish,  or  to  receive  relief.    Well,  but  have  the  overseers  a  right  to 
take  the  children  out  of  the  custody  of  the  father?    Can  they  exercise  any  control  over  the 
father,  or  interfere  with  his  parental  rights  and  authorities  in  any  respect  ?    I  apprehend  they 
cannot.     If  the  father  was  to  receive  relief,  the  children  would  follow,  and  there  would  be  a 
power  of  dealing  with  the  whole.    But  there  is  no  one  provision  to  be  found  in  the. act  of  par- 
liament which  is  at  all  adapted  to  the  case  of  the  children  of  a  person  receiving  relief,  the  person 
himself  not  being  entitled  to  that  relief.     Undoubtedly,  there  ought  to  be  presented  to  the 
House  very  clear  and  distinct  authority  for  such  a  proposition.      I  apprehend  it  will  be  found, 
in  principle  to  be  entirely  new,  and  to  be  founded  on  general  principles  of  very  considerable  im- 
portance ;  and  it  is  one,  I  think,  which  cannot  in  any  respect  find  sanction  in  any  part  of  this  act 
of  parliament.     I  therefore  think  the  party  has  wholly  failed  in  presenting  any  ground  to  the 
House  for  shewing,  that  either  in  the  name  of  the  father,  or  in  the  name  of  any  other  person, 
diiMrencan  be  entided  to  be  considered  as  distinct  and  separate  from  the  family  of  their  father, 
while  that  father  can  support  himself,  and  while  he  is  individually  not  entitled  to  be  supported 
by  the  parish.    The  previous  case  which  has  been  decided,  is  a  case  which  meets  the  present. 
The  parent  in  this  case  is  also  an  able-bodied  person.     Now,  whatever  were  the  grounds  upon 
which  the  legislature  thought  fit  not  to  include  able-bodied  persons  as  persons  to  be  relieved 
from  the  rate,  it  is  upon  grounds  which,  I  apprehend,  would  apply  just  as  much  to  the  children 
as  to  the  parent.     It  must  be  on  the  ground  that,  considering  no  doubt  all  the  consequences  of 
such  a  rule  of  law,  upon  the  whole,  the  public  interest  was  best  served  by  protecting  persons 
from  an  obligation  to  support  an  able-bodied  man,  even  at  some  of  the  inconveniences  which 
must  result  from  that ;  because,  as  is  observed  in  the  course  of  these  pleadings,  it  very  often 
happens  that  individuals  who  have  been  frugal  and  industrious  and  saving, — saving  with'  a 
view  to  meet  the  hour  of  calamity  themselves, — many  have  that  withdrawn  from  them  in  order 
to  support  an  individual  who  has  been,  by  habits  of  self-indulgence,  brought  into  a  very 
different  condition. 

The  question  in  this  case,  therefore,  is  not  a  question  of  humanity, — not  a  question  of  kind 
and  tender  feeling, — but,  Are  the  overseers  authorized  to  apply  this  rate  to  the  benefit  of  this 
individual  ?  I  think  that  by  law  they  are  not  so  authorized  ;  for  the  party  himself  not  being  en- 
tided  to  relief  out  of  the  rate,  I  think  that  the  children  share  the  position  of  the  parent  in  that 
respect,  and  that,  therefore,  this  appeal,  like  the  former,  ought  to  be  dismissed. 

Lord  Brougham. — My  Lords,  my  noble  and  learned  friend,  I  must  candidly  admit,  has 
raised  a  doubt  in  my  mind  as  to  two  matters ;  but  as  the  doubt,  if  well  founded,  would  greatly 
sd'cpgthen  the  argument  which  I  supported  before  your  Lordships  in  favour  of  the  affirmance,  and 
against  the  appeal,  it  is  unnecessary  for  me  to  go  further  than  to  admit,  that  with  respect  to  the 
inconsistency,  the  repugnancy,  of  this  decision  with  that  of  Pollock  v.  Darlings  I  am  inclined  to 
doubt  rather  more  than  I  did  when  I  addressed  your  Lordships  :  and  with  respect  to  the  effect 
of  the  late  act  (8  and  9  Vict.),  I  am  rather  inclined  to  think,  that  I  should  have  argued  that  a 
litde  higher  in  support  of  the  judgment  of  the  Court  below,  and  the  proposition  which  I  took  the 
liberty  of  stating.  Therefore,  upon  those  doubts  it  is  not  necessary  to  dwell,  because  if  they  are 
perfectly  well  founded,  they  only  go  to  affirm,  rather  than  to  weaken,  the  argument  on  which  I 
ventured  to  submit  the  proposition  to  your  Lordships. 

Interlocutors  affirmed. 

First  Division.  —  Dunlop  and  Hope,  Solicitors  for  Appellants,  Law,  Holmes,  Anton  and 
TumbuU,  Solicitors  for  Re^ondents, 


MARCH  36,  1852. 

The  Parochial  Board  of  the  Parish  of  South  Leith,  Appellants,  v.  Thomas 
Allan  and  the  Parochial  Board  of  the  Burghal  Parish  of  Edinburgh, 

Respondents. 

Poor-Law  Act  1845 — Double  Rating— Statute — Clause — Construction — luinds  in  the  parish  of 
South  Leith  werefeued  to  As — the  feu-charter  containing  a  stipulation^  that  if  the  lands  should 
ever  come  to  be  included  within  the  extended  royalty  of  Edinburgh,  the  vc^sal  should  be  bound 
to  pay  the  public  burdens  levied  in  Edinburgh^    Thereafter  a  statute  extended  the  royalty  of 
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Edinburgh  beyond  these  lands^  disjoined  them  for  ever  from  the  Parish  of  South  LeUh^  and 
annexed  them  to  the  parish  of  Edinburgh^  but  it  contained  a  proviso  that  they  should  nevertheless 
be  liable^  as  before^  to  the  poor-rates  of  South  Leith, 
Held  (affirming  judgment),  i.  That  this  proviso  was  repealed  by  %  46  and  <^\  of  Z  and  9  Vict 
c,  83,  and  that  A.  wizs  now  bound  to  pay  only  a  single  poor-rate  to  the  Parish  of  Edinburgh, 
2.  That  as  lands  can  only  be  in  one  parish ^  and  ^u*  §  40  of  %  and  9  Vict,  c.  83,  is  general  and 
absolute^  no  lands  are  now  liable  to  a  double  rating,  in  whatever  way  such  doubU  rating  tnay 
have  originated,^ 

The  Parochial  Board  of  South  Leith  appealed  against  the  interlocutor  of  the  Court  of  Session 
of  13th  July  1849,  maintaining  that  it  ought  to  be  reversed  upon  the  following  grounds : — 

I .  Because,  previous  to  the  passing  of  the  Poor-Law  Amendment  Act  (8  and  9  Vict.  c.  83), 
the  lands  were  liable  to  poor-rates,  as  well  within  the  parish  of  South  Leith  as  within  the  City 
parish  of  St.  Giles  ;  while  according  to  the  true  construction  of  that  act,  this  double  liability  has 
not  been  restricted  to  a  liability  for  a  single  rating. — Dunlop's  Parochial  Law,  App.  Nos.  3  and 
4;  Cochran  v.  Manson,  nth  Feb*  1823,  2  S.  201;  Buchanan  v.  Parker ,  5  S.  392;  Dunlop's 
Parochial  Law,  (2d.  ed.)  p.  401.  2.  Because,  assuming  that  the  respondent  Mr.  Allan  is  liable 
to  be  assessed,  in  respect  of  his  lands  and  heritages,  for  the  relief  of  the  poor  of  only  one 
parish,  the  parish  entitled  to  levy  and  apply  such  single  assessment  is  the  parish  of  South  Leith, 
represented  by  the  appellants. 

Mr.  Allan  maintained  in  his  case  that  the  interlocutor  was  well  founded — i.  Because,  m 
accordance  with  §§  46  and  91  of  8  and  9  Vict.  c.  83,  as  well  as  other  provisions  of  that  act,  the 
respondent,  and  the  owners  and  occupiers  of  the  lands  libelled,  were  only  liable  to  be  assessed 
for  relief  of  the  poor  in  one  parish  or  combination.  2.  Because  the  lands  and  heritages  referred 
to  could  only  be  liable  in  a  single  rating  in  the  parish  of  Edinburgh,  and  not  in  that  of  South 
Leith,  or  (alternatively)  in  the  parish  of  South  Leith,  and  not  in  that  of  Edinburgh,  but  not  in 
both  parishes.  3.  Because,  whichever  parish  should  be  found  entitled  to  levy  the  assessment, 
the  respondent  and  other  owners  ought  to  be  relieved  from  all  claims  at  the  instance  of  the 
parish  not  so  found  entitled. 

The  parish  of  Edinburgh  supported  the  judgment  on  the  following  grounds : — i.  As  the  lands 
libelled  were  disjoined  from  the  parish  of  South  Leith  and  annexed  to  the  parish  of  St.  Giles, 
within  the  city  of  Edinburgh  (by  7  Geo.  iii.  c.  27),  the  owners  and  occupiers  are  liable  to  be 
assessed  for  poor-rates  in  the  latter  parish.  2.  The  respondent  Mr.  Allan,  as  the  proprietor,  is 
liable  for  poor-rates  to  the  City  parish  of  Edinburgh,  in  respect  of  the  obligation  in  the  feu-charter 
granted  by  Heriot's  Hospital  to  his  predecessor  Mr.  James  Grant,  in  1756,  and  also  in  respect 
of  the  express  enactments  in  7  Geo.  ill.  c.  27,  annexing  the  subjects  to  the  parish  of  St.  Giles, 
and  declaring  them  liable  in  parochial  burdens  to  that  parish.  3.  The  clause  in  7  Geo.  ill. 
which  disjoined  the  lands  from  the  parish  of  South  Leith  and  annexed  them  to  that  of  St.  Giles, 
has  not  been  repealed  by,  and  is  not  at  variance  with,  8  and  9  Vict.  c.  83.  4.  According  to  the 
sound  construction  of  8  and  9  Vict.  c.  83,  the  subjects  referred  to,  or  the  owners  or  occupiers, 
are  liable  for  poor-rates  within  the  City  parish  of  Edinburgh,  where  the  subjects  are  locally 
situate. 

Roll  Q.C.  and  Anderson  Q.C.  for  appellants. — i.  The  question  is,  if  §  46  of  8  and  9  Vict.  c. 
83,  applies  to  these  subjects,  so  as  to  discharge  their  liability  to  a  double  rating.  It  is  a  legitimate 
rule  of  construction  to  consider  the  position  of  the  matter  at  the  time  this  act  passed,  and  also 
the  preamble,  as  throwing  light  on  the  intention  of  the  legislature — Salter  v.  Johnson^  i  Hare, 
196.  There  was  then  an  express  contract  subsisting  between  the  parties,  ratified  by  act  of 
parliament  in  1767,  that  these  subjects  should  continue,  as  before,  to  pay  the  burdens  of  South 
Leith.  The  double  rating  being  therefore  created  by  contract,  what  was  the  Poor-Law  Act  of 
1845  intended  to  do?  It  was  not  to  relieve  from  special  contracts,  tb  vary  the  rights  and 
liabilities  of  parties,  but  merely  to  provide  new  regulations  as  to  the  management  and  mode  of 
assessment  for  the  poor.  The  peculiar  mischief  to  be  guarded  against  under  that  act  was  the 
possibility  of  a  double  burden  being  created,  in  consequence  of  the  different  modes  of  rating 
therein  pointed  out.  Sir  John  Leach,  in  construing  a  will,  once  said,  that  "the  nature  of  the 
mischief  to  be  provided  against  may  often  give  to  indefinite  language  a  definite  meaning,"  and 
that  principle  is  often  brought  into  play  in  interpreting  the  Stamp  Acts.  Here,  therefore,  the 
mischief  to  be  guarded  against  fixes  a  definite  and  special  meaning  on  §  46.  Sections  34  and  35 
pointed  out  three  different  modes  of  rating,  by  the  operation  of  which  a  person  might  perhaps 
be  called  on  to  pay  rates  twice,  or  even  thrice  over ;  and  §§  46  and  47  were  specially  designed  as 
provisoes  to  remedy  this  mischief,  the  former  applying  to  the  rating  on  lands,  and  the  latter  to 
the  rating  on  "means  and  substance."  The  meaning  of  §  46,  therefore,  is  only  this — ^*' there 
shall  be  no  double  rating  by  this  act,"  but  it  leaves  double  rating  created  by  special  contract, 
and  by  other  acts  for  other  purposes,  untouched.     Section  91  carries  the  case  no  further.    If, 

^  See  previous  report  11  D.  1391 ;  21  Sc.  Jur.  532.       S.  C.  i  Macq.  Ap.  93  ;  24  So.  Jur.  401. 
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however,  there  be  anything  in  the  principles  of  construction  to  prevent  effect  being  given  to  the 
contract,  then  the  other  side  must  shew,  not  only  that  their  construction  of  the  act  may  be  true, 
but  that  it  must  be  true,  and  that  there  can  be  no  other  construction.  2.  If  subsequent  circum- 
stances have  rendered  it  impossible  that  the. subjects  in  question  can  be  bound  to  pay  the  rates 
of  both  parishes,  South  Leith  must  prevail.  It  stands  oil  a  double  right ;  it  was  the  original 
parish,  and  Edinbturgh  obtained  nothing  but  by  virtue  of  the  contract  entered  into.  Edinburgh 
got  the  benefit  of  having  the  lands  included  within  the  royalty,  on  the  express  condition,  that 
die  burdens  of  South  Leith  should  be  paid.    The  latter  parish,  therefore,  is  the  one  entitled. 

SoL-Gm.  Kelly  and' ArcA,  Broun  for  respondent  Allan. — ^We  argue  only  against  the  double 
rating.  It  is  a  fallacy  to  say  that  the  double  rating  was  created  by  contract,  because  no  one  can 
by  contract  render  himself  liable  to  pay  taxes,  which  can  only  be  made  payable  by  act  of 
parliament.  There  was  in  fact  no  stipulation  at  all  in  the  contract  affecting  the  liability  to  South 
Leith.  The  contract  was  silent  as  to  South  Leith,  and  merely  said,  that  if  the  lands  should  be 
afterwards  included  within  the  royalty  of  Edinburgh,  then  they  must  pay  the  burdens  of  Edin- 
burgh. It  amounted  to  nothing  more  than  this,  that  inasmuch  as  the  vassal  accepted  the  feu- 
chaner  with  this  stipulation,  he  could  not  afterwards  complain  of  being  called  on  to  pay  the  burdens 
of  Edinburgh.  It  was  a  personal  bar  to  his  complaining.  But,  then,  the  same  act  (7  Geo.  IIJ. 
c  27)  which  provided  for  these  lands  being  included  within  the  royalty  of  Edinburgh,  completely 
severed  for  ever  their  connection  with  South  Leith.  The  legislature,  then,  justly  or  not,  deter- 
mined, that  though  these  lands  were  dissevered  from  South  Leith,  yet  they  were  to  remain  liable 
to  that  parish  for  certain  purposes,  and  it  was  that  act,  and  it  alone,  which  created  the  double 
liability.  It  was  said,  that  §  46  of  8  and  9  Vict.  c.  83  was  nothing  but  a  proviso.  The  language, 
however,  is  clear  and  absolute,  and  must  take  effect — R,  v.  Poor-Law  Com.  6.  Ad.  &  E.  7.  If 
this  clause  had  been  intended  to  be  a  mere  proviso,  we  should  have  had  it  in  the  usual  form  of 
a  proviso.  The  whole  question,  therefore,  must  turn  on  the  construction  of  the  latter  act,  for 
there  is  no  general  or  common  law  liability  to  be  rateable .  for .  poor-law  burdens.  The  case 
accordingly  stands  thus  : — ^The  7  Geo.  ill.  c.  27,  which  alone.made  these  lands  liable  to  pay 
rates  to  South  Leith,  while  it  dissevered  than  from  that  parish,  says  they  must  pay  both  burdens. 
The  8  and  9  Vict.  c.  83,  which  extends  to  all  the  lands  of.  Scotland,  says  these  lands  shall 
pay  only  one  of  the  burdens  \  and,  to  make  the  .matter  more  clear,  it  ^dds  in  §  91,  that  all  statutes 
are  repealed  which  are  inconsistent  with  it.  This  act  of  1845  thereforq^  expressly  repeals  the  act 
of  1767.  We  care  not  which  of  the  parishes  we  are  liable  to,  prqvjded  we  are  not  liable  to 
both. 

B€ihell(X,C.  and  Donaldson^  for  respondent  the  Parish  of  E$l,inbiirgh. — We  assume  there  is 
no  double  rating,  and  argue  only  against  South  Leith.  The , act,  1767  proceeded  not  on  any 
contract  at  all,  but  on  the  footing  of  public  utility.  All  the  old  Poor-Law  Acts  deal  with  the 
poor-rate  as  a  local  parochial  burden ;  and  the  act  1767  shews,  that  it  was  the  knowledge  and 
intention  of  the  owners,  as  well  as  of  the  legislature,  that  it  would  bc|  a  necessary  rule  of  law, 
that  these  lands,  the  moment  they  were  brought  within  the  parish  of  Edinburjjjb^  would  be  subject 
to  the  burdens  of  Edinburgh.  The  Poor-Law  Act  of  1845  proc^ed^d  on  thd^golicy  of  a  uniform 
single  assessment  for  each  parish.  All  its  provisions  proceed  on  the  notionj^that  the  parochial 
authorities  could  not  rate  lands  which  are  not  within  the . precincts  of  tneir  parish,  and  no 
provision  is  made  by  that  act  for  rating  lands  lying  out  of  the  parish.  It  is  impossible  to  say 
these  lands  lie  in  two  parishes.  They  were  dissevered  from  Sputh  Leith  fojr  ever  by  the  act 
1767.  They  are  now  in  the  parish  of  Edinburgh;  and  all  that  was  left  by  that  act  of  1767 
was  a  personal  obligation  on  the  owners  to  be  rated  in  South  Leith  as  formerly.  This 
personal  obligation  being  swept  away  by  the  act  of  1845,  the, parish  of  Edinburgh  must  now 
have  its  own. 

Roll  in  reply. — ^The  other  side  go  on  the  assumption,  that  the  double  rating  was,  not  the  result 
cf  the  contract,  but  of  a  statute  passed  for  the  public  good  ;  but  that  statute  itself^  clearly  shews 
that  the  contract  was  its  basis.  As  to  §  46  of  the  act  1845,  both  it  and  §  47  occur^in  the  middle 
of  a  series  of  sections  extending  from  §  31  to  §  51,  all  dealing  with  the  mode  of  asisessment,  and 
therefore  it  is  more  reasonable  to  construe  it  as  part  of  those  sections,  than  to  give  it  a  general 
and  absolute  meaning.  The  result  of  the  opposite  construction  will  be,  that  we  sustain  a 
serious  loss  without  any  consideration,  while  Mr.  Allan  obtains  a  benefit  for-which  he  never 
paid  us. 

Lord  Chancellor  St.  Leonards. — My  Lords,  the  argument,  as  I  understand  it,  on  the 
part  of  the  appellants,  rests  upon  what  is  asserted  to  have  been  a  contract,  that  there  should  be  a 
double  assessment — a  contract,  that  the  land  in  question  should  not  only  continue  liable  to  the 
parish  of  South  Leith,  but  that  it  should  also  become  liable  to  the  parish  of  Edinburgh.  It  would 
be  very  much  to  be  regretted  if,  without  some  positive  contract,  clear  and  unambiguous,  and 
sanctioned  (as  it  would  require  to  have  been)  by  parliament,  any  given  property  should  be 
chargeable  to  the  full  amount  of  the  rates  in  two  different  parishes ;  for  it  being  undeniable  that 

this  property  is  liable  to  be  rated  in  the  parish  of  Edinburgh,  the  contention  is,  that  it  is  also 

liable  to  be  rated  in  the  parish  from  which  it  has  been  severed ;  or,  in  other  words,  that  there  is 
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at  this  moment,  on  the  part  of  this  property,  a  liability  to  pay  twice  over,  rates  to  the  poor  for 
the  two  parishes.  I  say,  my  Lords,  it  would  be  very  much  to  be  regretted  if  that  should  turn  out 
to  be  the  law ;  but  I  believe  that  I  shall  be  able  to  shew  that  there  is  no  foundation  for  the 
argument  which  asserts  that  it  is  so  liable. 

My  Lords,  the  property  belonged  to  Heriot's  Hospital ;  and,  of  that  property,  grants  were 
made  by  the  hospital  of  small  quantities  of  land, — only,  in  fact,  a  few  were  for  viUa  residences 
in  the  immediate  neighbourhood  of  Edinburgh  towards  the  parish  of  South  Leith ;  and  the 
hospital,  anticipating  that  the  buildings  would  be  carried  out  beyond  the  natural  limits  of  the 
burgh  of  Edinburgh,  in  the  grants  which  they  made,  stipulated  that  the  persons  to  whom  the 
lands  were  granted  should  consent  to  this,  that  if  the  royalty  of  Edinburgh  were  extended  to  the 
property  in  question,  not  only  should  the  buildings  be  made  conformable  to  the  regulations  of 
the  municipality  of  Edinburgh,  but  that  they  should  be  liable  to  the  parochial  burdens  of  the 
royalty  of  Edinburgh.  Now  there  was  no  contract  in  one  sense;  but  it  certainly  was  a  contract 
in  another  sense.  It  certainly  was  a  contract,  that  a  man  who  took  that  property  should  never 
object  to  a  parliamentary  enactment  which  would  make  him  liable,  not  only  to  build  the  houses 
which  he  had  erected  on  the  land  which  he  had  taken,  according  to  the  directions  of  the  city  of 
Edinburgh,  but  that  he  would  pay  the  burdens  equally  imposed  on  other  property  in  the  city  of 
Edinburgh.  He  never  could  have  retired  from  that.  That  contract  was  so  far  binding  in  that 
limited  sense  ;  but  it  required  the  sanction  of  parliament,  and  I  can  see 'nothing  whatever,  on  the 
face  of  that  contract,  which  at  all  touches  the  parish  of  South  Leith.  The  property  was  in  that 
parish ;  the  liability  was  by  law ;  the  liability  could  only  be  discharged  by  law,  that  is,  by  an  act 
of  parliament.  The  parties,  therefore,  left  that  as  they  found  it.  They  had  no  reason  to  suppose 
that  the  liability  would  be  removed  ;  and  there  was  no  stipulation  in  regard  to  it.  The  stipula- 
tion, therefore,  is  one  for  the  benefit  of  the  city  of  Edinburgh  ;  and  it  is  no  stipulation,  it  is 
no  contract  whatever,  even  between  those  parties,  (for  it  could  in  no  other  sense  be  termed  a 
contract,)  affecting  the  parish  of  South  Leith,  or  giving  any  benefit  to  South  Leith.  It  neither 
damaged  nor  benefited  South  Leith  ;  but  it  left  that  parish  to  stand  precisely  on  its  own  rights, 
as  it  did  before  these  grants  were  made. 

When  parliament  came  to  deal  with  the  question,  and  to  extend  the  royalty,  there  was  this 
singular  provision.  Of  course  extending  the  royalty,  which  was  the  object  of  the  act,  to  these 
particular  lands,  made  them  liable  to  the  responsibilities  of  property  within  the  royalty  of 
Edinburgh  so  extended  ;  but  it  said  nothing  about  South  Leith  ;  and  it  proceeded,  as  it  must 
have  proceeded,  upon  the  contract  of  the  parties,  not  to  object  to  that  extension.  Parliament 
never  could  have  been  asked  to  bring  persons  in  the  parish  of  A  into  the  parish  of  B,  leave  them 
liable  to  their  liabilities  under  the  parish  of  A,  and  impose  upon  them  the  liabilities  of  the  parish 
of  B.  Of  course  no  legislature  could  do  anything  so  revolting  as  that,  unless  the  parties  who  had 
purchased  or  taken  the   property  had  agreed    by  contract  with  the  persons  of  whom  they 

Purchased  it,  or  from  whom  they  took  it,  that  they  would  be  subject  to  those  double  liabilities, 
'arliament,  then,  acting  on  the  contract,  made  these  provisions — ^first  of  all  extending  the  royalty 
and  extending  the  liability,  and  then  severing  "for  ever"  from  the  parish  of  South  Leith, 
and  annexing  to  the  royalty  of  Edinburgh,  the  particular  lands  in  question.  The  words  are 
express,  that  the  severance  is  to  be  perpetual.  The  words  are,  **  for  ever."  Then  comes  that 
clause  upon  which  this  House,  upon  a  former  occasion,  had  to  pronounce  its  opinion,  that  not- 
withstanding that  severance,  the  persons  who  were  the  owners  and  occupiers  of  the  land  should 
be  liable,  amongst  other  things,  to  the  parochial  burdens  of  South  Leith.  N  ow,  looking  at  the 
terms  of  that  clause, mixed  up  as  the  expression  "  parochial  burdens"  is  with  ministers'  stipends  and 
with  tithes,  it  might  have  been  made  a  very  considerable  question,  and  I  should  not  be  surprised 
at  that  question  being  brought  to  your  Lordships'  House  tor  decision,  .whether  poor-rate  did  or 
did  not  fall  within  that  description  ;  because  it  is  imdeniable,  as  a  general  proposition,  that  where 
the  burden  is,  there  ought  to  be  the  benefit.  It  is  said  in  this  particular  case,  because  fine  houses 
have  been  built  on  this  land,  that  the  inhabitants  of  those  houses  would  not  desire  to  be  relieved, 
but  that  they  would  be  capable  of  aflfording  relief  to  the  poor  — ^and  that,  therefore.  South  Leidi 
loses,  and  the  city  of  Edinburgh  gains.  It  may  be  so  by  this  particular  arrangement ;  but,  as  a 
general  proposition,  wherever  the  burden  is,  there  ought  to  be  the  benefit, — that  is,  a  parish  ought 
not  to  exact  from  land  within  another  parish,  irrespective  of  the  poor  to  which  it  is  not  liable,  poor- 
rate  for  the  benefit  of  those  within  its  own  parish,  and  within  its  own  locality.  However,  so  far 
we  have  got  beyond  the  power  of  dispute.  Your  Lordships  will  find,  that  according  to  that 
clause,  at  the  moment  I  am  now  addressing  your  Lordships,  this  land  is  for  ever  severed ;  at  this 
moment  it  stands  severed  and  distinct ;  it  is  not,  in  any  manner,  within  the  limits,  or  liable  to  be 
considered  as  part,  of  the  parish  of  South  Leith. 

Now,  my  Lords,  upon  the  decision  of  your  Lordships  upon  the  words  of  that  other  clause,  as 
to  parochial  liability,  in  A//an  v.  M^Craw^  (2  Rob.  App.  C.  507,)  this  property  did,  for  a  con- 
siderable period,  become  subject  to  double  rates — a  grievance  no  doubt,  and  one  which  I  must 
think  was  not  within  the  purview  of  the  parties.  Probably,  as  it  has  been  suggested,  the  burden 
at  that  time  was  very  small ;  and  the  first  act  of  parliament  expressly  exempted  die  property 
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from  the  liabilities  of  the  act,  whilst  it  continues  in  its  original  state,  and  did  not  impose  the 
additional  burden  until  it  became  chargeable,  in  respect  of  houses  to  be  erected  upon  it. 

Nov,  my  Lords,  then  came  the  general  Poor-Law  Act  (8  and  9  Vict.  c.  83)  for  Scotland ;  and 
a  good  deal  has  been  said,  very  much  to  the  purpose,  upon  the  policy  of  that  act.  Your  Lord- 
ships,  in  deciding  this  point  of  law,  can  only  Iook  at  the  policy  as  bearing  upon  the  particular 
provisions ;  but  it  is  impossible  to  read  this  act  of  parliament  without  seeing,  from  the  whole 
frame  of  i^  that  it  was  as  much  the  policy  of  the  act  to  make  a  given  and  limited  provision  for 
the  poor,  as  it  was  to  impose  that  liability  upon  the  parishes,  each  parish  acting  for  and  within 
itself,  and  binding  by  its  own  powers,  given  to  it  by  this  act  of  parliament,  the  whole  of  its 
parishioners.  The  machinery  directed  in  each  parish  is  a  parochial  board  chosen  by  the  parish- 
ioners, and  having  the  limited  powers  which  are  here  given.  Now,  I  look  in  vain  in  this  act  of 
parliament  for  any  power,  in  any  parochial  board,  to  assess  any  land  which  is  not  within  their 
own  parish.  Where,  on  the  face  of  this  general  act  of  parliament,  (without  speaking  of  any 
particular  provision,)  is  the  power  in  any  parochial  board  to  assess  poor-rates  upon  any  land  not 
within  the  parish  ?    There  is  no  such  power  given  in  the  act  of  parliament. 

It  is  said  that  §  35  saves  usages  and  local  acts  ;  and  that,  therefore,  this  case  falls  within  that 
provision,  because  there  was  a  local  act  which  made  this  property  liable  to  double  rating.  The 
provision  is,  *^  That  if,  at  the  date  of  this  act,  an  assessment  for  the  poor  shall  in  any  parish  or 
parishes  be  imposed  according  to  the  provisions  of  any  local  act,  or  according  to  any  established 
usage,  it  shall  be  lawful  for  the  parochial  board  or  boards  of  any  such  parish  or  parishes,  to 
resolve  that  the  assessment  in  such  parish  or  parishes  shall  be  imposed  according  to  the  rule 
established  by  such  local  act  or  usage."  But,  my  Lords,  it  is  perfectly  clear  that  that  means  a 
general  mode  of  assessment,  and  that  it  is  not  a  clause  applying  to  a  particular  property,  a  portion 
of  another  parish,  or,  I  might  say,  a  portion  even  of  the  same  parish ;  but  it  is  clear  that  it  means 
a  general  provision  under  a  local  act  or  usage  which  should  require  not  a  parochial  board,  because 
it  is  a  parochial  board  which  is  to  be  appointed  under  this  act,  which  is  to  put  this  into  operation 
if  they  find  a  usage ;  or  if  they  find  a  local  act  which  provides  a  particular  mode  of  managing 
that  particular  portion  of  the  duties  imposed  by  this  act,  then,  if  they  so  resolve,  they  are  to 
execute  them  in  such  parish  according  to  the  act. 

Now,  my  Lords,  before  I  proceed  to  consider  that  which  has  been  particularly  argued  upon, 
viz.  the  construction  of  this  act  of  parliament,  I  want  to  ask  what  is  the  summons  here  ?  The 
summons  of  the  appellant  puts  him  out  of  Court.  It  is  utterly  impossible  to  read  it  without  see- 
ing instantly  that  the  whole  of  his  case  is  without  foundation.  The  summons  is  this,  that  these 
persons  shew,  by  the  "  collector  of  the  assessments  for  the  support  of  the  poor  in  the  parish  of 
South  Leith,  county  of  Edinburgh,  appointed  by  the  parochial  board  of  the  said  parish,"  that 
certain  persons  who  are  named  have  been  a  parochial  board  and  a  committee  of  management, 
"of  which  committee  John  Car  Beadie  is  convener,"  and  so  on  :  "That  the  said  parish  of  South 
Leith  is  a  landward  parish,  and  the  poor  thereof  are,  according  to  law,  supported  by  assessment, 
the  one-half  of  which  is  imposed  upon  the  owners,  and  the  other  half  upon  the  tenants  or  occu- 
pants of  all  lands  and  heritages  within  the  parish :  That  Thomas  Allan,  Esq.,  banker  in  Edin- 
DUTgh,  is  owner  of  the  lands  and  heritages  particularly  after  specified,  situated  in  Leopold  Place, 
Wmdsor  Street,  and  Elm  Row,  in  or  near  Edinburgh,  and  as  such,  is  liable  ''  to  the  payment — 
that  is,  that  having  a  right  to  assess  within  the  parish,  this  is  out  of  the  parish,  and  therefore  it 
shall  be  assessed.  The  case  falls  to  the  ground  upon  the  summons  ;  the  parties  state  themselves 
out  of  Court  The  moment  you  read  that,  you  see  that  there  is  no  case.  Their  right  to  assess 
is  within  the  parish ;  they  say  the  land  in  question  is  out  of  the  parish  ;  and  then  they  say, 
therefore  it  is  assessable. 

But  upon  what  act  of  parliament  do  they  found  themselves  in  this  summons  ?  Why,  upon  the 
general  act  of  parliament.  Where  is  the  provision  which  authorizes  them  ?  If  they  have  such 
a  provision,  it  is  under  the  early  act  of  parliament ;  and  the  summons  ought  to  have  been  of  a 
totally  different  nature.  They  ought  to  have  come  before  the  Court  below,  and  said :  "  We  are 
lot  entitled  to  assess  under  this  general  act  of  parliament,  but  we  are  entitled  to  assess  under 
oar  early  act  of  parliament."  That  was  their  case,  if  they  had  any,  and  that  would  at  least  have 
put  them  upon  ground  which  they  might  have  stood  upon,  to  have  shewn  whether  or  not  their 
right  was  cut  down  by  the  subsequent  act  of  parliament ;  but  in  the  way  that  they  have  framed 
this  case,  they  found  themselves  upon  an  act  of  parliament  which  does  not  touch  their  case  ; 
they  profess  themselves  to  be  within  it,  and  there  is  not  a  single  provision  which  touches  their 
case. 

Now,  there  is  a  provision  in  this  general  act  of  parliament  which  tells  strongly  against  any 
possible  claim ;  and  it  is  important,  on  a  question  of  this  sort,  in  advising  your  Lordships  to 
affirm  the  interlocutor  of  the  Court  below,  that  it  should  be  shewn  clearly  that  there  is  no  right 
to  impose  this  rate.  In  §  16  of  8  and  9  Vict.  c.  53,  there  is  a  power  to  combine  together  any 
parishes  which  it  may  be  thought  proper  to  bring  into  a  common  union ;  and  there  is  to  be  one 
assessment,  a  common  assessment,  for  any  two  or  more  parishes.  How  are  they  to  be  rated  1 — 
In  respect  of  each  individual  ownership  within  the  parish.    If  there  was  any  exception,  would  it 
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not  have  applied,  and  was  it  not  likely  under  the  circumstances  to  have  applied,  to  Edinhorgh 
and  South  Leith, — ^and  who  then  could  have  said  that  there  was  to  be  a  double  assessment  ? 
There  was  nothing  to  prevent  South  Leith  and  Edinburgh  from  being  put  together  and  forming 
one  parish,  and  being  liable  as  one  parish,  and  one  only,  and  no  man  within  the  parish  being 
liable  beyond  the  extent  of  his  property,  and  being  only  put,  as  he  ought  to  have  been  put,  on  a 
state  of  equality  as  to  burden,  as  he  had  the  benefit,  with  his  fellow-parishioners. 

Now,  ray  Lords,  that  would  satisfy  my  mind  that  there  was  no  intention  here  to  keep  up  any 
burden,  such  as  is  insisted  on  at  your  Lordships'  bar.  But  it  may  be  worth  while  to  consider 
shortly  what  are  the  grounds  upon  which  it  is  insisted  that  this  act  of  parliament, — ^the  provisions 
of  which  I  have  shewn  to  your  Lordships  never  can  be  applied  to  this  case,  and  every  provision 
of  which  satisfies  me  that  it  was  intended  not  to  leave  so  injurious  a  clause  operating  upon  any 
party, — it  may  be  worth  while  to  consider,  how  far  the  argument  at  your  Lordships'  bar  can  be 
maintained,  even  in  the  way  in  which  it  has  been  presented  to  your  Lordships. 

Now,  then,  the  argument  is  this : — It  is  not  denied  that  §  46  is  very  general  in  its  terms.  I 
entirely  agree  with  what  has  been  stated  at  the  bar,  that  that  finds  its  place  among  general 
regulations ;  and  it  has  been  ingeniously  argued  and  insisted  upon,  as  the  foundation  of  the 
whole  argument  of  the  app>ellants,  first  of  all,  that  there  was  a  contract — which  I  have  shewn 
your  Lordships  is  no  contract  which  would  operate  in  this  view ;  but  assuming  that  there  be  that 
contract,  it  is  then  said  that  this  was  necessary  in  consequence  of  the  general  provisions  of  §§  34 
and  35,  shewing  the  manner  in  which  the  assessment  is  to  be  made.  Now  I  will  shew  to  your 
Lordships  that  those  sections  would  not  authorize  that  imposition  which  is  called  for  on  the  part 
of  the  appellants.  But  what  is  the  reasoning  ?  It  is  quite  clear  that,  according  to  the  true  con- 
struction of  those  earlier  sections,  they  would  have  authorized  what  was  unjust,  imp)olitic,  and 
ought  not  to  have  been  allowed,  that  is,  double  assessment  on  one  man,  at  his  expense,  for  the 
benefit  of  others,  without  any  cause,  without  any  reason,  against  justice,  against  sound  policy, 
and  without  any  foundation.  Therefore  it  is  provided  that  it  shall  not  take  place.  Why  is  not 
that  very  clause  in  this  very  act  of  parliament,  which  is  to  apply  to  all  Scotland,  to  apply  to 
every  man  in  Scotland,  and  every  man*s  property  in  Scotland,  not  to  particular  individuals,  but 
to  the  people  as  a  nation,  as  it  were,  and  to  the  whole  of  Scotland  ?  Why  should  not  that  reason- 
able provision  which  properly  applies  to  the  cases  which  have  been  pointed  out,  and  which  is  not 
restricted,  have  the  general  operation  which  the  words  enable  your  Lordships  to  give  to  it,  if  it 
was  intended  to  provide  for  a  similar  abuse,  if  such  an  abuse  did  exist,  in  any  other  given  case? 

The  next  section,  §  47,  does  not  at  all  weaken  the  argument.  It  is  only  in  furtherance  of  the 
same  object,  that  you  are  not,  even  under  the  provisions  of  this  act  of  parliament,  to  impose  a 
double  burden  upon  any  man.  Why  should  you  impose  a  double  burden  upon  any  man,  under 
any  provision  of  any  other  act  of  parliament  ?  If  by  accident  such  a  thing  has  crept  in,  or  if  by 
mistake  or  injustice  it  has  crept  in,  when  you  are  making  a  general  provision  which  applies  to 
every  man's  property,  and  to  every  poor  man,  why  should  you  not  extend  those  words,  or  rather 
why  are  you  to  cut  down  those  words  ?  If  you  allow  the  words  to  have  their  proper  operation, 
without  giving  a  forced  construction  to  every  single  word, — if  you  only  allow  the  clause  to'be 
read  as  every  man  who  reads  it  must  understand  it,  without  some  explanation  which  may  be 
foreign  to  the  subject,  giving  it  its  natural  stress,  putting  no  forced  construction  upon  a  single 
word  of  it,  allowing  it  to  operate  according  to  its  plain  and  manifest  terms,  so  that  every  man 
who  runs  may  read, — it  does  precisely  what  ought  in  justice  to  be  done — ^it  gives  equal  burdens 
and  equal  benefits  to  every  one  of  her  Majesty's  subjects  in  Scotland. 

Now,  my  Lords,  if  there  were  any  doubt  upon  this,  which  I  hold  there  is  not,  then  look  at  the 
last  section,  §  91.  It  is  perfectly  clear.  Now,  is  or  is  not  the  provision  in  the  early  act  of  par- 
liament, inconsistent  with  the  provision  in  this  act  of  parliament  ?  My  Lords,  it  comes  simply 
to  this  : — If  the  legislature,  in  passing  a  general  act,  had  committed  so  great  an  injustice  as  to 
leave  this  property  liable  to  double  burdens,  it  was  absolutely  necessary,  in  order  to  effect  that 
unjust  object,  that  provisions  should  have  been  expressly  inserted  to  give  effect  to  that  intention. 
If  you  even  shew  that  the  intention  was  not  to  abrogate  that  former  act,  you  have  no  means  of 
carrying  that  intention  into  effect — you  have  no  exception ;  and  it  would  reauire  an  express 
exception,  and  a  creation  or  a  continuation  of  special  machinery,  to  enable  sucn  intention  to  be 
carried  into  effect. 

My  Lords,  I  have  thought  it  advisable,  in  addressing  your  Lordships,  to  go  more  into  detail 
than  is  necessary,  in  order  to  shew  to  the  party  who  is  not  successful  at  your  Lordship's  bar, 
that  your  Lordships  have  not  come  to  this  determination  without  a  full  consideration  of  the 
merits  of  the  case.  Viewing  those  merits  on  the  part  of  the  appellants,  I  think  the  case  is  free 
I  from  all  doubt ;  and  I  shall  therefore  move  that  the  interlocutor  of  the  Court  below  be  affirmed 

with  costs. 

Lord  Brougham. — My  Lords,  I  also  agree  that  the  Court  below  has  come  to  the  right 
conclusion  in  dealing  with  the  construction  of  these  acts  of  parliament.  I  consider  the  grounds 
upon  which  the  Court  below  have  decided  the  case,  to  be  perfectly  sufficient  to  support  the 
interlocutor.     Section  46  of  8  and  9  Vict  c.  83,  is  absolute  that  there  shall  not  be  double  assess- 
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ment ;  and  it  is  without  any  exception.  Now  it  is  said,  that  the  earlier  act,  7  Geo.  in.  c.  27, 
does  give  a  double  assessment.  I  will  even  take  it  thus, — and  it  is  impossible  to  put  it  stronger 
for  the  omtention  of  the  appellant : — Suppose  that  the  act  1767  had  in  express  terms  enacted 
that  certain  heritors,  owners,  and  occupiers  of  land  (naming  the  lands)  should  be  liable  to  a 
doable  assessment, — should  be  liable  to  be  assessed  for  the  parishes  both  of  Edinburgh  and  of 
South  Leith, — then  I  come  to  the  act  of  1845,  ^^^  ^  ^^'^  i^  §  4^'  ^^^^  °^  owners  or  occupiers  of 
lands  are  to  be  liable  to  a  double  assessment,  or  to  an  assessment  in  more  parishes  than  one. 
Then  comes  §  91  of  that  act,  which  might  not  have  been  necessary  had  there  been  no  contra- 
diction, or  apparent  contradiction,  or  no  inconsistency,  or  apparent  inconsistency,  between  the 
provisions  of  that  act  and  the  previous  acts.  What  does  §  91  say:  It  states  in  express  terms,  that 
an  provisions,  laws,  statutes,  and  usages,  are  to  be  considered  as  repealed,  in  so  far  as  they  are  con- 
tradictory to,  or  "inconsistent  with  the  provisions  of  this  act.  And  it  is  worth  considering, 
in  inserting  this  proviso  or  this  (as  it  were)  saving  clause,  for  the  provisions  of  the  act  itself,  (in 
that  the  legislature,  so  far  as  it  might  be  contended  that  they  were  inconsistent  with  the  pro- 
visions of  the  former  acts,  and  that,  therefore,  they  did  not  intend  to  repeal  the  provisions  of 
the  former  acts),  expressly  mentions  one  local  act  saving  that  from  repeal,  and  that  all  those 
laws,  statutes,  and  usages,  which  are  inconsistent  with  the  provisions  of  the  present  act,  shall  be 
taken  to  be  repealed,  save  and  except  an  ''  act  for  the  liquidation  of  the  debt  owing  by  the 
Charity  Workhouse  of  the  city  of  Edinburgh.**  It  saves  that  act  from  repeal.  All  other  acts 
generally  inconsistent  with  the  provisions  of  this  act,  are  taken  to  be  repealed.  Therefore 
the  parties  setting  up  the  earlier  act  as  against  this  act,  are  in  this  dilemma, — that  in  proportion 
as  the  earlier  act  may  be  found  to  be  more  clearly  inconsistent  with  the  provisions  of  the  46th 
section,  in  exactly  the  same  proportion  is  it  clear  that  it  falls  within  the  91st  section  ;  for,  in  that 
operation,  it  became  a  provision  at  variance  and  inconsistent  with  the  provisions  of  this  section. 
My  Lords,  I  think,  with  my  noble  and  learned  friend,  that  there  is  very  great  difficulty  in 
seeing  how,  under  the  35th  section,  the  parish  of  South  Leith  could  assess,  for  it  says  they  are 
to  assess,  and  that  is  the  power  which  is  given,—  "  It  shall  be  lawful  for  the  parochial  board  or 
boards  of  such  parish  or  parishes  to  resolve  that  the  assessment  in  such  parish  or  parishes 
shall  be  impost  according  to  the  rule  established  by  such  local  act  or  usage," — that  is, 
supposing  there  is  a  local  act  or  usage,  then  this  parochial  board  is  to  be  entitled  here  to 
make  its  assessment  according  to  such  local  act  and  usage.  But  it  is  such  assessment  in 
the  parish.  ''  In  the  parish,"  here  means,  in  this  parish,  or  in  any  other  parish  to  which 
any  k)cal  usage  or  any  local  act  may  extend.  I  do  not  think  it  is  necessary,  however,  to  go 
into  that  topic  at  all.  I  consider  that,  taking  the  46th  section  with  the  91st  section,  and 
comparing  the  provisions  which  are  set  up  as  favourable  to  double  assessment,  by  the  contention 
on  the  part  of  the  appellants,  there  is  no  room  whatever  for  doubt.  Then,  that  the  assessment 
must  be  for  Edinburgh,  and  not  for  South  Leith,  I  think  is  too  clear  to  require  any  further 
discussion. 

Interlocutor  affirmed  with  costs* 

Second  Division. — Lord  Wood,  Ordinary. — Atkins  and  Andrew,  Solicitors  for  Appellants. — 
Richardson,  Connell,  and  Loch,  Solicitors  for  Respondent  Allan, — Dodds  and  Greig,  Solicitors 
for  Parochial  Board  of  Edinburgh. 
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John  Hutchinson,  Appellant,  v.  Mrs.  Ferrier  or  Gordon  and  Husband,  as 

representing  the  late  Charles  Ferrier,  Accountant  in  Edinburgh,  Respondents, 

Stamp—  Proof — Lease,  Missives  oi—A  question  having  arisen  in  an  action  of  damages  for 
wrongful  possession  of  apiece  of  ground^  and  for  using  right  of  passage  by  it  to  a  woody ard 
belonging  to  the  defender,  the  pursuer ,  who  claimed  as  tenant  of  the  piece  of  ground  under 
the  town  of  Edinburgh^  and  who  averred  that  he  had  been  kept  out  of  possession  wrongfully y 
Proposed  at  the  trial  to  prove  his  right  of  tenancy  by  production  of  a  series  of  letters  from  the 
chamberlain  of  the  town  of  Edinburgh.  These  letters  were  objected  to  as  incompetent  evidence ^ 
in  respect  of  want  of  stamp ,  and  the  presiding  lf^*dge  sustained  the  objection. 

Held  (affirming  judgment)  that  the  ruling  of  the  Judge  was  correct;  and  Opinion,  That  the 
Utters y  even  tf  competent  evidence ^  were  insufficient  to  prove  the  right  of  tenancy  ^ 

The  late  John  Hutchinson,  merchant  in  Leith,  was  proprietor  of  a  piece  of  ^ound  used  as  a 
voodyard,  lying  between  the  road  leading  from  the  south  end  of  Morton  Street  to  the  Easter 
Road  and  Leith  Links.    On  Hutchinson's  death  in  1S50,  his  son,  R.  D.  Hutchinson,  succeeded 

Sec  previous  report  13  D.  837 ;  23  Sc.  Jur.  379.   S.  C.  i  Macq.  Ap.  196  :  24  Sc.  Jur.  404. 


44  REPORTS  OF  SCOTCH  APPEALS. 

to  the  yard,  and  shortly  thereafter  he  conveyed  it  in  trust  to  the  late  Charles  Ferrier,  who  there- 
after granted  a  lease  of  it  to  the  appellant,  to  endure  till  Whitsunday  1837.  At  the  time  of 
becoming  tenant  of  the  yard  under  Ferrier,  the  appellant  was,  according  to  his  averment,  lessee 
under  the  town  of  Edinburgh,  as  proprietors,  of  a  strip  of  ground  lying  along  Morton  Street 
During  his  tenancy,  the  appellant,  in  1832,  made  an  opening  through  the  wall  between  the  strip 
of  ground  and  the  yard,  and  used  it  as  an  entrance  or  passage  for  the  purpose  of  his  business ; 
but  after  ceasing  to  be  tenant  of  the  yard  in  1837,  he  caused  the  opening  to  be  closed  up.  This 
gave  rise  to  litigation  between  him  and  Ferrier  as  to  the  right  of  access  and  right  to  the  strip  of 
ground,  Ferrier  conceiving  that  the  right  to  these  formed  part  and  pertinent  of  the  woodyard; 
but  Ferrier  was  unsuccessful. 

In  1843,  Ferrier  piu-chased  the  woodyard,  and  he  then  renewed  proceedings  (by  declarator 
and  interdict)  for  the  purpose  of  having  it  found  that  he  was  exclusive  proprietor  of  the  right  of 
access  and  of  the  strip  of  ground  ;  but  he  was  again  unsuccessful. 

The  appellant  then  brought  an  action  (in  1846)  concluding  for  payment  of  j^Soo  in  name  of 
damages,  and  in  satisfaction,  for  the  use  of  the  piece  of  ground  and  passage  during  the  period 
he  had  been  kept  out  of  possession. 

In  defence  it  was  pleaded,  tnUr  alia^  that  the  appellant  had  not  disclosed  in  the  summons, 
and  had  not  exhibited,  any  title,  either  as  tenant  or  otherwise,  to  pursue. 

After  a  record  was  made  up,  the  following  issue  was  adjusted  to  try  the  case  : — "  Whether 
Hutchinson  was  tenant  of  the  city  of  Edinburgh  of  the  strip  of  ground,  and  whether  Ferrier 
wrongfully  took  possession  of  a  gateway  in  the  wall  of  the  strip  as  a  roadway,  and  excluded 
the  pursuer." 

The  case  was  tried  by  the  Lord  Justice- General  and  a  jury  on  26th  December  1850.  At  the 
trial  certain  letters  were  put  in  by  the  appellant  purporting  to  be  leases  of  the  ground  by  the 
City  Chamberlain,  and  stating  the  letting  to  be  at  "  present  rent."  Witnesses  having  stated  that 
there  was  no  lease,  except  those  letters  were  leases,  the  defender  objected  to  their  reception  as 
leases  for  want  of  a  stamp.  The  judge  sustained  the  objection,  whereon  the  counsel  for  the 
pursuer  declined  to  lead  further  evidence,  and  submitted  to  a  verdict  for  the  defenders,  but 
tendered  a  bill  of  exceptions. 

After  argument  on  the  bill  of  exceptions,  the  First  Division  of  the  Court,  on  4th  March  185 1, 
sustained  die  ruling  of  the  presiding  Judge,  and  refused  the  bill  of  exceptions. 

Hutchinson  then  appealed,  maintaining  that  the  judgment  ought  to  be  reversed,  for  the 
following  reasons : — i.  Because  the  presiding  Judge  incompetently  directed  the  jury,  that  in 
consequence  of  the  existence  of  the  missives  or  letters  referred  to  in  Mr.  Robertson's  evidence, 
the  pursuer's  tenancy  of  the  subjects  referred  to  could  not  be  proved  without  those  letters.— 
Bell  s  Prin.  4th  Ed.  \  1 187- 11 88  ;  Ersk.  2,  6,  30;  Stair,  2,  9,  4.  2.  Because,  supposing  HbsX  the 
appellant  was  bound  to  produce  the  letters,  the  judgment  was  wrong  whereby  it  was  ruled  that 
these  letters  constituted  written  leases,  and  that,  therefore,  they  could  not  be  given  in  evidence, 
because  they  were  not  stamped. — Tilsley  on  Stamp  Laws,  2d  Ed.  p.  415  ;  Chitty,  by  Atkinson, 
3d  Ed.  p.  Ill  ;  see  also  Doe  d.  Hastings  v.  Waters^  16  Law  Times,  p.  213 ;  Bell's  Prin.  4th  Ed. 
§§  1 193,  1201,  1297  ;  Ersk.  2,  6,  21,  24 ;  Stair,  2,  9,  5,  6  ;  Craig,  2,  10^  10 ;  Philips  v.  Hartley,  3 
C.  &  P.  121 ;  Doed,  Morgan  v.  Amos,  2  M.  &  Ry.  180 ;  Hunter  on  Leases,  vol.  i.  Ed.  2,  p.  389. 
3.  Because,  even  admitting  that  the  letters  were  leases,  and  required  a  stamp,  the  appellant 
was  entitled  to  prove  his  case  by  other  evidence  having  no  reference  to  those  letters. — Chitt/s 
Stamp  Law,  3d  Ed.  p.  322. 

The  respondents  supported  the  judgment  on  the  following  grounds : — i.  Because  the  writings 
tendered  in  evidence  by  the  appellant  were  such  as  by  law  require  a  stamp,  and  were,  therefore, 
properly  rejected  as  being  unstamped. — Act  55  Geo.  ill.  c.  184,  §  2 ;  Atherstane  v.  Bostockyi  M. 
&  Gr.  511— 2  Scott,  N.  R.  637$  Burton  v.  Reevel,  16  M.  &  W.  ^Pl—Morgan  v.  Bissell,  3  Taunt 
65  ;  Doe  d,  Hughes  v.  Derry,  9  C.  &  P.  494 ;  Doe  d,  Philip  v.  Benjamin,  9  Ad.  &  Ell.  650 ; 
Pearce  v.  Cheslyn,  4  Ad.  &  Ell.  225  ;  Wilson  v.  Smith,  12  M.  &  W.  401  ;  Gordon  v.  Anderson, 
3  W.  S.  I  ;  Prosser  v.  Phillips,  Bull.  N.P.  269.  2.  Because  the  use  proposed  to  be  made  of  the 
document  in  this  case  was  not  such  as  to  entitle  the  appellant  to  have  it  received  without  a 
stamp,  if  in  its  own  nature  it  required  a  stamp. — Skene  v.  Spankie,  noticed  in  i  Bell  on  Leases, 
313,  4,  Note  c.  ;  Maiheson  v.  Boss,  6  Bell's  A  p.  Ca.  374 ;  Scott  v.  Burd,  8  D.  25  ;  The  Kingy* 
Inhabitants  of  Castlemorton,  3  B.  &  Aid.  588  ;  Hawkins  v.  Warre,  3  B.  &  C.  690 ;  The  King 
V.  Hall,  3  Starkie,  68.  3.  Because  the  existence  of  the  leases  being  proved  by  the  appellant's 
own  witness,  and  the  leases  having  been  tendered  in  evidence  by  the  pursuer,  they  became  a 
necessary  part  of  his  case,  and  he  could  not  otherwise  prove  his  right  of  tenancy.  Fielder  v. 
Ray,  6  Bing.  332  ;  Reed  v.  Deere,  7  B.  &  C.  266 ;  Vincent  v.  Cole,  3  C.  &  P.  481  ;  Stephens  v. 
Pinney,  8  Taunt.  327  ;  Strothery,  Bar^  5  Bing.  137;  Taylor  on  Evidence,  280,  303. 

R,  Palmer  Q.C.,  and  W,  Forsyth,  for  appellant. — i.  Were  the  documents  leases?  The 
town-clerk,  in  his  evidence,  said  that  he  could  not  let  for  more  than  a  year  at  a  time,  and  the 
letters  had  reference  only  to  a  term  of  one  year.  The  Burgh  Regulations  Act,  3  Geo.  IV.  c.  91, 
made  a  forfeiture  ensue  if  a  lease  was  for  a  longer  term  than  one  year.    We  are  not,  therefore, 
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boand  to  construe  the  correspondence  in  an  illegal  sense,  and  the  letters  must  be  taken  to  con- 
stitute distinct  and  separate  leases  for  each  year,  and  not  to  amount  to  one  lease  only,  as  the 
Lord  Justice- General  seemed  to  imply.  The  distinction  is  well  known  here  between  a  lease  and 
an  agreement  for  a  lease — which  is  this,  that  if  the  document,  though  having  the  form  of  an 
agreement,  and  expressly  contemplating  a  subsequent  formal  instrument,  yet  amount  in  effect  to 
a  present  demise  or  letting,  by  giving  a  present  right  of  occupancy,  it  is  a  lease ;  if  it  do  not 
create  an  actual  tenancy,  it  is  an  agreement  for  a  lease.  Now,  many  cases  prove,  that  if  the 
lessor  was  under  an  incapacity  to  give  a  present  right,  this  went  to  shew  the  document  was  only 
an  agreement  for  a  lease. — Doe  d,  Coore  v.  Clare^  2  T.  R.  739 ;  Hayward  v.  Haswell,  6  Ad.  & 
EIL  265 ;  D&e  d.  Bailey  v.  Foster,  3  C.  B.  215.  The  letters  here  cannot  all  be  leases.  Some  are 
mere  inquiries  followed  by  verbal  answers,  and  therefore  are  entirely  verbal  contracts,  and  need 
no  stamp. — Drant  v.  Brown,  3  B.  &  C.  665.  One  is  not  signed  by  the  lessor  at  all,  and  therefore 
is  no  lease. — Doe  d,  Marlow  v.  Wiggans,  4  Q.  B.  367.  The  others  do  not  amount  to  a  present 
and  actual  tenancy.  At  the  very  most,  none  but  the  missives  for  1839  could  be  held  to  be  a 
lease.  Nor  can  the  letters  be  held  to  be  even  agreements  for  a  lease.  Are  these  documents, 
then,  within  the  Stamp  Act  ?  Not  being  leases,  they  do  not  need  a  lease  stamp ;  and  if  they  are 
s^eements,  being  for  less  than  £;io  of  yearly  value,  no  agreement  stamp  is  required. — Doe  d, 
Morgan  v.  Amos,  2  M.  &  Ry.  180;  i  Hunter's  Landlord  and  Tenant,  p.  389.  Upon  the  whole, 
the  documents  were  improperly  rejected  for  want  of  a  stamp.  2.  Was  no  other  evidence 
admissible  ?  We  admit,  that  if  it  sufficiently  appeared  that  the  contract  was  constituted  by  a 
written  instrument,  the  latter  must  be  produced.  But  holding  that  the  letters  were  merely 
correspondence  and  not  leases,  how  could  the  fact  of  a  correspondence  having  taken  place 
between  the  appellant  and  the  city  of  Edinburgh,  prevent  him  from  proving  his  tenancy  by 
entries  in  the  city  books,  and  by  payment  of  rent  ? 

[Lord  Truro. — Is  a  missive  letter  not  a  contract  in  writing  ?    Is  it  not,  in  fact,  the  contract  of 
letting?] 

No ;  a  missive  is  a  mere  communication  in  writing — at  least  here  they  amounted  to  no  contract. 
Besides,  the  sole  'question  to  be  proved  was  one  of  occupancy.  The  terms  of  the  occupancy 
were  of  no  importance. — Augusiien  v.  ChcUlis,  i  Excb.  200.  The  rent  and  the  lease  are  quite 
distinct,  and  it  was  not  necessary  to  go  into  the  latter.  Even  in  cases  of  ejectment,  that  is, 
between  landlord  and  tenant,  the  fact  of  tenancy  alone  need  be  proved. — Doe  d.  Wood  v.  Morris, 
12  East  237.  And  that  may  be  done  by  shewing  payment  of  rent. — R,  v.  Holy  Trinity,  7  B.  & 
C  611.  Under  the  issue,  no  other  fact  reauired  to  be  proved.  And  taking  the  evidence  as  it 
stands,  that  fact  is  made  out,  for  the  town-clerk  said  rent  had  been  paid. 
[Lord  Brougham. — Yoiu*  counsel  at  the  trial  did  not  contend  he  nad  given  evidence  enough. 
The  moment  the  Judge  ruled  that  the  letters  could  not  be  received,  he  retired.] 

We  say  now  the  evidence  was  complete,  as  to  the  fact  of  tenancy,  without  the  letters. — Augustien 
V.  Ckallis,  I  Exch.  280.  And  the  objection  came  too  late,  for  the  witness  had  already  answered 
the  question. — Whitfield  v.  Brand,  16  M.  &  W.  282.  The  evidence  of  payment  of  rent  came  out 
of  the  pursuer's  witness,  and,  therefore,  further  evidence  was  superfluous. 
[Lord  Truro. — The  practice  is  this : — The  defender  tries  to  make  out  his  case  by  the  pursuer's 
witnesses  if  he  can ;  and  if  he  do  so,  it  is  enough ;  but  if  he  do  not,  he  can  still  prove  by  his  own 
witnesses  that  there  was  a  contract  in  writing,  and  then  it  must  be  gone  into,  and  the  former 
parole  proof  must  be  struck  out.] 

If  the  evidence  was  not  sufficient  as  it  stands,  we  were  prevented  at  the  trial  from  giving  any 
more  which  might  have  equally  well  satisfied  the  issue.  Besides,  we  were  not  bound  to  prove  a 
tenancy  for  the  whole  period  from  1837  to  1846,  and  therefore  we  were  entitled  to  damages /r^ 
tOHto,  As  it  is  impossible  to  hold  all  the  letters  to  be  leases,  we  were  entitled,  therefore,  to 
prove  the  tenancy  corresponding  to  the  period  where  there  was  no  lease,  and  to  recover  damages 
proportionally. 

ByUs,Sei}U,  and  Anderson  Q.C.,  for  respondents. — ^The  question  between  the  parties  was  one 
of  title  or  no  title.  The  summons  alleged  that  the  pursuer  was  de  facto  entitled  and  the  defender 
excluded,  while  the  defender  alleged  that  he  was  de  facto  entitled  and  the  pursuer  excluded.  The 
question  of  title  was,  therefore,  expressly  raised  by  the  pleadings.  The  issue  was  twofold — i.  if 
&ere  was  a  tenancy ;  2.  if,  under  any  part  of  diat  tenancy,  there  was  a  wrongful  intrusion. 
Though  the  intrusion  was  to  apply  to  any  part  of  the  period,  yet  the  title  was  to  extend  over  the 
whole  period,  the  tenancy  being  to  be  proved  from  year  to  year.  To  prove  theyfrj/  part  of  the 
issue,  witnesses  were  called,  and  a  foundation  was  laid  for  proving,  not  an  agreement,  but  a  lease 
from  the  city.  It  comes  out  of  the  pursuer's  own  witness  during  the  examination-in-chief,  that 
there  were  missives,  and  he  was  thereupon  bound  to  produce  these,  because  they  were  the  best 
evidence. 

[Lord  Chancellor. — ^The  question  of  title  might  have  been  set  up  under  the  second  part  of 
the  issue,  but  then  the  Judge  stopped  the  pursuer  before  he  came  to  that  part.] 
[Lord  Truro. — Yes ;  all  that  the  pursuer  had  proved  when  the  missives  came  out  was,  that  he 
vas  tenant  of  something.    The  property  had  not  been  identified.    The  question  seems  to  be^ 
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then,  if,  the  moment  the  written  documents  came  out,  he  was  bound  to  go  into  them  at  once, 
setting  everything  else  aside.] 

He  was  bound  to  go  into  them  if  they  were  leases.  It  was,  then,  necessary  to  see  if  they  were 
leases ;  and  the  Judge,  for  this  purpose,  having  certain  information  given  him,  held  they  were 
so.  Ail  that  is  necessary  to  constitute  a  lease  in  Scodand,  is,  that  the  subject,  the  rent,  and  the 
term,  be  stated. — Bell's  Prin.  §  1193.     These  requisites  here  were  contained  in  this  form — "The 

f round  in  Morton  Street  you  now  hold  at  the  same  rent  from  Whitsunday  next.** 
Lord  Chancellor. — But  "present  rent "  does  not  state  what  was  the  rent.    You  can't  import 
into  each  letter  information  derived  aliunde.'] 

Bankton  (2, 9, 4)  does  not  say  the  amount  of  rent  must  be  stated,  but  merely  that "  rent "  must 
be  spoken  of. 

[Lord  Truro. — Do  you  consider  there  is  any  difference  between  the  law  of  Scodand  and 
England  as  to  what  amounts  to  a  lease  ?  Here  no  formality  whatever  is  necessary.  Bacon's 
Abridgment  (Lease)  says,  any  words  that  shew  an  intent  that  one  shall  divest  himself  of  the 
possession,  and  the  other  shall  come  into  it  for  a  determinate  time,  make  a  lease.] 

Perhaps  less  formality  is  required  in  Scotland.  Thus  a  mere  memorandum  signed  by  the  lessee 
alone,  is  a  lease. — Murray  v.  BaiHy  Mor.  15,179  ;  i  Bell  on  Leases,  313  (note).  The  cases  cited 
to  shew  that  the  letters  here  were  mere  agreements  for  leases,  all  contained  such  words  as  "  I 
agree  to  let,-"  "  I  agree  to  grant  a  lease,"  &c. ;  but  here  the  words  are,  "Am  I  to  be  a  tenant," 
"  Yes,  you  are  to  be  tenant.''  There  is  here  no  agreement  defuturo.  The  landlord  says,  "You 
can  take  the  ground,"  and  the  tenant  takes  it.  But  even  supposing  the  letters  for  1839  alone 
^mounted  to  a  lease,  then,  by  tacit  relocation,  the  tenant  would,  for  the  future  years,  continue  to 
hold  on  the  same  terms.  We  hold,  therefore,  each  group  of  letters  here  amounts  to  a  tack.  They 
are  not  mere  executory  agreements,  and  are  contracts  only  in  the  same  sense  as  all  leases  are 
described  as  contracts  in  the  law  of  Scotland. — Ersk.  2,  6,  20.  A  lease,  when  followed  by 
possession,  gives  a  real  right  against  all  the  world. — i  Bell's  Leases,  313,  4.  Even  a  lease  which 
is  imperfect  may  be  made  good  by  a  rei  interventus  ;  and  what  was  at  first  an  agreement  for  a 
lease,  becomes  a  lease  the  moment  it  is  acted  on. — Gordon  v.  Hally  Mor.  15,178.  So  here,  if 
these  letters  amounted  at  first  only  to  proposals,  they  became  leases  by  possession  following. 
[Lord  Chancellor. — Then  what  stamp  was  necessary .?] 

A  lease  stamp. 
[Lord  Chancellor. — How  can  a  document  which  needs  no  stamp,  or  has  the  proper  stamp, 
so  vary  its  character  by  reason  of  extrinsic  circumstances  afterwaixis  occurring,  as  to  become 
liable  to  a  fresh  duty  ?    How  can  a  stamp  duty  have  a  relation  backwards  ?] 

There  maybe  difficulties  in  holding  this,  but  similar  effects  are  produced  here  sometimes  in  the 
case  of  cheques.  2.  It  is  said,  even  though  the  letters  needed  stamps  in  questions  between  the 
parties,  yet  this  was  not  necessary  where  they  were  used  between  third  parties,  or  for  a  collateral 
purpose.  But  that  doctrine  of  law  depends,  not  upon  the  document  being  used  between  third 
parties,  but  upon  the  purpose  for  which  it  is  used.  Thus  an  unstamped  document  may  be  pat 
in  evidence  to  prove  handwriting,  but  not  for  a  purpose  which  goes  to  its  essence. — Matkeson  v. 
Ross^  6  Bell's  App.  Ca.  374;  Evans  v.  Protheroe^  2  M*N.  &  G.  319;  Scott  v.  Burd^  8  D.  25. 
There  was  nothing  collatersd  here.  The  pursuer  was  proving  the  fact  of  tenancy  for  the  direct 
purpose  of  attacking  our  right.  3.  If  other  evidence  was  admissible?  No  other  evidence  was 
admissible.— C<7//m/ V.  Hobby ^^  B.  &  Cr.  465  ;  Smith  v.  York^  16  Eng.  Jiu*.  63  ;  21  L.  J.  Q.  B. 
53.  It  was  not  too  late  to  take  the  objection  here,  for  the  appellant's  case  had  not  been  made 
out.  In  Whitfield  v.  Brandy  16  M.  &  W.  282,  the  case  was  complete.  See  also  Fielder  v.  Ray^ 
6  Bing.  332.  The  case  of  R,  v.  Holy  Trinity ^  supra^  was  explained  afterwards  by  Bayley  J.  in 
/?.  V.  Inhab,  of  Rawden,  8  B.  &  Cr.  708.  If  the  appellant,  therefore,  could  not  get  through  his 
qase  without  making  it  appear  that  missives  existed,  he  was  bound  to  produce  these  missives. 
[Lord  Chancellor. — ^Though  the  point  is  not  raised  in  the  pleadings, .  I  wish  to  know— 

1.  Whether  the  town-council  could,  by  mere  letters,  let  the  property  of  the  city  in  this  way? 

2.  If  so.  Whether  they  could  delegate  this  power  to  the  chamberlain  }"] 

The  council  had  this  power.  The  practice  is,  when  an  offer  is  made  to  the  council,  their 
acceptance  is  entered  on  the  minutes,  and  this  entry  amounts  to  a  completed  lease  without  any 
other  formality.  And  what  the  council  could  do,  they  could  authorize  the  chamberlain  to  do. 
Lastfyy  Unless  the  admission  of  the  documents  would  have  led  to  a  different  result,  no  new  trial 
can  be  granted. — 13  &  14  Vict.  c.  36,  §  45. 

Forsyth  replied. — There  is  either  nothing  in  the  evidence  to  prove  that  the  corporation  had 
power  to  grant  leases  good  against  singular  successors,  or  it  proves  our  case.  We  must  take  the 
whole  evidence,  or  none  of  it ;  if  none  of  it,  there  is  no  evidence  of  power  to  let  at  all ;  if  the 
whole,  it  proves  the  tenancy  as  it  stands.  As  to  rei  interventus^  it  is  absurd  to  say  that  a 
stamp-duty  can  be  varied  by  matter  ex  post  facto.  It  is  said  each  group  of  letters  is  a  lease. 
This  cannot  be  so  in  at  least  two  instances.  The  Judge  was,  therefore,  wrong  in  ruling  that 
they  all  amounted  to  leases. 
[Lord  Brougham. — The  reason  may  be  wrong,  and  the  ruling  may  be  good.] 
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The  Jadge  said,  that  not  only  were  these  letters  leases,  but  our  case  lay  within  their  four  comers. 
Noir,  suppose  these  letters  had  been  waste  paper,  could  we  have  been  prevented  from  proving 
a  tenancy?  The  Judge  was  wrong,  therefore,  so  far.  It  is  said  the  signature  of  a  lessee  alone 
may  make  a  good  lease  if  rent  is  received,  but  the  effect  of  that  is  merely  by  way  of  estoppel — 
it  bars  the  lessor  from  Quarrelling  the  lease.  Yet,  after  all,  this  question  is  mainly  one  of  "  parcel 
or  no  parcel,"  u  e.  whether  the  gateway,  &c.  used  by  Ferrier  was  part  of  that  which  was  let  to 
Hutchinson  ?  Now,  on  looking  at  these  letters,  they  do  not  define  the  ground  at  all,  and  the 
fudge  never  looked  at  them  to  see  if  they  referred  to  this  spot  in  question,  as  he  was  bound  to  do. 
[Lord  Chancellor. — Then,  if  the  letters  did  not  define  the  ground,  /.  e.  if  they  were  beside 
the  point,  why  do  you  complain  of  their  rejection  ?] 

It  is  not  because  the  Judge  said  they  were  immaterial,  but  because  he  would  not  allow  us  to 
|o  into  any  other  evidence,  that  we  complain. 

[Lord  Truro. — ^There  is  another  point.  Your  own  pleadings  shew  that  neither  you  nor  the 
city  were  in  possession  of  this  spot  of  ground  and  gateway  during  the  whole  period,  and  yet  you 
bring  an  action  of  damages  for  disturbing  you  in  the  possession.  Now,  how  could  the  relation 
of  luidlord  and  tenant  be  created  between  you  and  the  city  in  these  circumstances  ?  The  city 
could  no  more  let  t^^m  it  could  sell  what  was  in  adverse  possession.] 

It  was  only  as  a  matter  of  fact  that  a  tenancy  had  never  been  created.  But  our  pleadings 
merely  say,  that  we  were  prevented  having  the  full  use  of  the  ground  let  to  us  by  the  city,  and 
sordy  that  was  a  good  cause  of  action. 

Lord  Chancellor  St.  Leonards. — My  Lords,  in  this  case  it  was  thought  necessary  by  your 
Lordships  to  consider  the  different  points  which  were  argued  at  the  bar.  Since  the  argument^ 
the  attention  of  my  Lord  Brougham  and  of  myself  has  been  drawn  by  my  Lord  Truro  to  the 
frame  and  contents  of  the  bill  of  exceptions,  and  upon  that  I  apprehend  now  that  our  decision 
will  torn.  I  always  regret  when  we  have  to  decide  a  case  upon  a  question  not  argued  at  the 
bar ;  but  still,  as  the  point  appears  to  be  free  from  doubt,  it  is  upon  that  point  that  the  decision 
will  rest  At  the  same  time,  I  have  satisfied  myself  that  the  merits  of  the  case  will  agree  with 
the  question  of  (orm,  and  that,  both  upon  the  form  and  upon  the  merits,  the  order  complained 
of  must  be  affirmed  with  costs. 

The  question  in  contention,  which  has  led  to  a  great  deal  of  litigation,  and  which  has  already 
in  another  form  been  the  subject  of  appeal  to  this  House,  turns  simply  upon  a  right  of  way 
between  two  pieces  of  ground,  a  woodyard  belonging  to  one  party,  and  a  strip  of  ground  held 
under  the  city  of  Edinburgh  by  the  other  party ;  and  the  question  now  turns  upon  the  right  of 
the  appellant  to  claim  damages  in  respect  of  the  wrongful  entry  and  possession  (excluding  him 
from  the  possession)  of  that  gateway,  which,  he  asserted,  formed  a  part  of  the  ground  which  he 
held  under  the  city  of  Edinburgh. 

My  Lords,  when  the  case  was  originally  argued,  the  two  issues  were  directed  which  appear 
upon  the  record.     Now,  at  the  trial,  two  witnesses  were  examined  for  the  pursuer,  who  had  the 
affirmative,  both  of  whom  swore  that  there  had  been  no  lease  for  years  granted  expressly,  but 
one  of  whom  stated  that  the  property  had  been  held  from  year  to  year,  and  that  there  never  was 
any  lease  of  it.     This  is  Robertson's  evidence.     There  never  was  any  lease  to  him.     He  was 
ammally  asked  if  he  was  to  continue,  and  he  answered,  and  ordinary  missives  passed  every  year 
relative  to  that  ground,  in  the  form  of  letters.    The  counsel  for  the  defenders  here  objected,  that 
in  respect  of  the  existence  of  these  missives  or  letters  which  are  in  process,  the  pursuer  cannot 
prove  his  tenancy  otherwise  than  by  their  production.  Then  comes  this  very  singular  statement, 
which  is  very  well  calculated  to  embarrass  anybody  who  has  to  decide  this  case  : — "  The  foUow- 
ii^  statement  was  merely  to  explain  the  facts  for  informing  the  Court  in  reference  to  this  objec- 
tion, but  not  as  evidence  to  the  jury.'*     In  point  of  fact,  therefore,  nothing  went  to  the  jury — it 
never  got  to  the  jury,  and  the  question  itself  was  never  submitted  to  the  jury.     Then  comes  this 
statement — "  Looks  at  letters."    Who  looks  at  letters ?    "They  began  in  1836  and  go  down  till 
1^4^.    The  first  year  from  1836  was  at  a  rent  of  ;£i6,  and  it  has  been  the  same  ever  since. 
Shewn  two  receipts  for  1837  by  Mr.  Turnbull — these  are  for  £%  each  half-year,  and  it  has  con- 
tinued £16  ever  since,  he  is  quite  sure."    Your  Lordships  will  observe,  that  although  it  might 
be  a  fair  inference  here  that  it  is  the  witness  who  looks  at  the  letters,  it  is  not  stated,  nor  is  it 
stated  what  the  letters  were.     So  far  as  we  have  gone,  there  is  nothing  whatever  to  identify  any 
particular  letter.    Then  "the  Lord  Justice-General,  after  argument  of  counsel,  sustained  the 
objection,  that  the  letters  or  missives  which  passed  between  the  city  chamberlain  and  the 
pursuer,  offered  in  evidence,*' — [now,  it  does  not  appear  that  they  were  offered  in  evidence  to 
begin  with,  for  it  is  stated  that  they  were  only  to  instruct  the  Court,  and  not  to  be  offered  in 
evidence] — "are  not  stamped,  and,  therefore,  could  not  be  admitted  as  proving  leases  between 
Mr.  Hutchinson  and  the  city  of  Edinburgh,  of  the  subjects  in  question,  and  that  these  being  in 
existence,  the  tenancy  cannot  be  proved  without  them.'     Your  Lordships  will  observe,  that  here 
is  no  assertion  that  they  are  leases,  or  that  they  were  tendered  as  leases ;  but  the  ruling  is,  that 
the  letters  offered  in  evidence  were  not  stamped,  and^  therefore,  could  not  be  admitted  as 
proving  leases. 
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Now,  it  will  be  seen  in  a  moment  that  the  exception  is  to  a  different  point.  The  exception  is 
not  to  the  ruling — the  exception  is  this — "  The  counsel  for  the  pursuer  excepted  to  the  above 
ruling,  that  the  letters  which  passed  between  the  city  chamberlain  and  the  pursuer,  during  the 
period  in  question,  constituted  written  leases.*'  There  was  no  such  ruling.  He  stated  that  to  be 
the  ruling,  but  the  ruling  which  is  the  subject  of  the  bill  of  exceptions  is  of  a  totally  different 
nature.  It  is,  that,  not  being  stamped,  the  letters  could  not  be  admitted  as  proving  leases,  bat 
there  was  no  ruling  by  the  Lord  Justice-General  that  they  did  constitute  written  leases.  Then 
it  goes  on — "  and  which  not  being  stamped,  could  not  be  given  in  evidence,  nor  the  contents 
thereof,  nor  the  pursuer's  tenancy  proved  without  them: "—The  consequence  of  which  is,  that 
the  ruling  is  one  way,  and  the  bill  of  exceptions  is  another,  and,  therefore,  does  not  meet  the 
case : — "  And  it  being  stated  by  the  pursuei^s  counsel,  that  in  consequence  of  the  deliverance  of 
the  Judge,  he  would  not  lead  evidence,  nor  ask  for  a  verdict,  the  jury  did  then,  under  the  direction 
of  the  Judge,  deliver  their  verdict  finding  for  the  defenders." 

The  appellant,  therefore,  upon  that  occasion,  withdrew  from  the  contest.  He  did  not  pursae 
the  question  as  he  should  have  done ;  he  did  not  attempt  to  tender  any  other  evidence,  and 
therefore  it  appears  clearly  that  there  is  nothing  here  which  the  House  can  deal  with  as  regards 
the  bill  of  exceptions.  What  are  the  letters  ?  The  letters  are  in  an  appendix ;  but  (my  Loid 
Truro  having  drawn  our  attention  to  the  fact)  although  they  are  in  the  appendix,  they  do  not 
form  part  of  the  bill  of  exceptions.  On  the  contrary,  there  is  not  a  single  reference  or  single 
sentence  to  include  them,  or  in  any  manner  to  cause  them  to  form  part  of  the  bill  of  exceptions; 
and  it  is  perfectly  clear,  when  your  Lordships  come  to  look  at  the  letters,  that  they  could  not 
^ave  been  tendered,  either  according  to  the  real  ruling  of  the  Judge,  or  according  to  the  bill  of 
exceptions,  because  many  of  those  letters  which  are  in  the  appendix  are  no  more  leases,  or  even 
agreements  for  leases,  than  any  paper  upon  your  Lordship*  s  table.  They  are  in  relation  to  the 
property,  but  in  no  respect,  upon  any  construction,  constituting  either  a  lease  or  an  agreement 
for  a  lease,  and  therefore  it  is  perfectly  clear  that  those  letters  so  in  the  appendix,  which  do  not 
form  part  of  the  record,  are  letters  which  could  not  properly'have  formed  part  of  the  record, 
according  to  the  ruling  in  the  bill  of  exceptions — and  not  forming  part  of  the  record,  your 
Lordships  are  not  at  liberty  to  took  at  them.  It  has  been  ruled  in  this  House  repeatedly,  from 
Galway  v.  Baker ^  5  CI.  and  Fin.  157,  down  to  the  Bishop  of  Derrf  s  case,  12  CI.  and  Fin.  641, 
that  your  Lordships  are  not  at  liberty  to  look  out  of  the  record,  and  that  in  cases  of  difficulty 
infinitely  greater  than  that  now  before  your  Lordships.  These  letters,  therefore,  not  forming 
part  of  the  record,  they  cannot  be  looked  at ;  and  then  there  is  no  question  to  trouble  yoor 
Lordships  with. 

My  Lords,  that  would  be  quite  sufficient  for  the  decision  of  this  case.  But,  as  regards  the 
merits  of  the  case,  I  think  it  is  equally  clear.  The  merits  stand  thus : — The  question  to  be 
proved  was  the  tenancy,  but  it  was  not  a  question  to  be  proved  ordinarily  between  lessor  and  lessee, 
nor  was  it  a  common  case  in  which  a  man  had  actually  had  demised  to  him  property  beyond 
dispute.  But  it  was  a  question  in  which  Ferrier,  the  defender,  setting  up  an  adverse  title  which 
he  had  not  succeeded  in  establishing  in  himself,  but  setting  up  an  adverse  title,  it  became  essential 
that  the  pursuer  should  have  shown  a  title  in  himself,  not  in  the  ordinary  way  of  holding  simply 
as  a  tenant,  but  showing  that  he  had  from  the  city  of  Edinburgh  a  title  superior  to  the  title  of 
Ferrier,  because  it  really  was  a  question  of  title  in  dispute.  It  was  not  a  question  of  a  clear 
undoubted  demise  by  A  to  B,  and  then  an  entry  by  C,— but  it  was  a  case  in  which  C  had  held 
during  the  whole  period  of  the  supposed  tenancy,  and  therefore  claimed  to  hold  in  his  own  right, 
and  adversely  to  the  city  itself — therefore  it  was  a  question  of  a  totally  different  nature.  Conse- 
quently, in  order  to  recover  upon  the  merits,  it  would  have  been  necessary  for  him  to  have  shewn 
that  he  actually  had  held  the  property  rightly  under  the  city  of  Edinburgh.  Now  he  has  shewn 
no  such  thing,  when  the  letters  are  produced  independently  of  the  question  of  title.  I  myself 
cannot  be  certain,  my  Lords,  in  the  way  in  which  this  case  is  brought  before  your  Lordships, 
whether  the  city  of  Edinburgh  are  not  fighting  this  case  in  the  person  of  the  appellant^  and 
taking  this  indirect  mode  of  establishing  their  title  as  against  the  defender  ;  I  do  not  know  that 
it  is  so,  but  I  should  think  it  not  at  all  improbable  that  it  should  be  so.  But  if  they  have  taken 
that  course,  it  is  a  mistaken  course,  and  they  must  try  their  title  in  a  very  different  way. 

Now,  my  Lords,  the  way  in  which  Mr.  Hutchinson  held  this  property — if  he  did  hold  it  under 
the  city  of  Edinburgh — was,  by  these  missives  or  letters,  a  yearly  letting.  They  were  restrained 
from  letting  for  more  than  a  year — a  yearly  letting  took  place  by  letters,  "  Do  you  wish  to  continue 
for  another  year  at  the  same  rent  ?** — **  Yes,  1  do  ;**  or,  "Am  I  to  continue  for  another  year?" — 
"  Yes,  you  are."  Ferrier  was  all  this  time  enjoying  the  gateway  in  question.  Now,  it  did  not 
seem  to  be  disputed  at  the  bar  that  this  property  so  held  by  Ferrier  was  capable  by  the  law  of 
Scotland  of  being  demised.  That  point  was  not  raised.  It  might  have  been  made  a  question, 
whether  you  could  demise  that  which  was  adversely  in  the  hands  of  another  person,  and  for  which 
possession  could  not  be  given.  Looking  at  the  nature  of  a  contract  for  a  lease  in  Scotland,  I 
shall  say  no  more  upon  that  point  It  was  admitted  in  that  argument,  that  if  the  letters  in 
question  amounted  to  an  agreement,  and  were  not  leases,  then  they  did  not  require  to  be  stamped ; 
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so  that  the  letting  in  that  way  was  certainly  considered  to  be  valid.  But  it  was  urged  at  the  bar, 
and  at  the  same  time  in  the  pleadings,  your  Lordships  find,  that  the  question  is  always  raised, 
whether  or  not  the  property  was  let. 

Now,  my  Lords,  when  I  come  to  look  at  these  missives  or  letters — ^which  I  am  now  looking 
at  for  the  purpose  of  satisfying  your  Lordships  that  you  can  decide  upon  the  merits  in  perfect 
agreement  with  the  strict  rule  of  pleading  to  which  I  have  referred — I  find  that  it  never  could 
have  been  the  intention  of  either  of  these  parties  to  give  to  Mr.  Hutchinson  any  right  to  this 
propeny  which  would  enable  him  to  proceed  against  Mr.  Ferrier,  or  what  is  much  more  important, 
to  proceed  against  themselves.  If  Mr.  Hutchinson,  under  these  missives,  was  at  liberty  to 
maintain  this  action,  he  could  maintain  an  action  against  the  city  of  Edinburgh  for  demising 
to  him  property  which  they  had  no  title  to  do — and  they  might  be  liable  to  a  similar  action  to 
this,  with  2^500  damages  laid,  for  not  giving  to  this  gentieman  the  possession  of  that  gateway 
which  formed  part  of  that  strip  of  ground,  the  whole  of  which  was  let  at  £\6  a-year,  from  year 
to  year.  Now,  my  Lords,  when  we  come  to  look  at  the  letters,  it  is  impossible  to  suppose  that 
the  parties  had  any  such  thing  in  contemplation  as  an  actual  letting  which  should  give  a  right 
of  that  sort  Here  is  one  of  the  letters — "  I  am  not  due  you  £6^  I  am  due  you  the  sum  of 
£i)^  less  whatever  sum  I  am  entitled  for  that  part  of  the  ground  claimed  by  Charles  Ferrier, 
and  which  sum  is  consigned  in  the  Bank  of  Scotland  in  your  and  my  own  name.  I  cannot  think 
you  are  serious  in  asking  me  to  find  security  for  a  paltry  sum  oi  £16  a-year.**  Your  Lordships 
see,  therefore,  that  he  claims  a  deduction  from  the  sum  which  is  due  from  him,  in  resp>ect  of  that 
part  of  the  ground  claimed  by  Ferrier,  "  and  which  sum  is  consigned  in  the  Bank  of  Scotland 
in  your  and  my  own  name."  So  that  there  was  a  security  actually  provided,  according  to  this 
letter,  for  the  very  thing  which  is  now  made  the  foundation  of  a  claim  for  ;£5oo  damages  against 
Ferrier,  and  that,  as  between  lessor  and  lessee,  explains  the  nature  of  the  contract. 

Then  comes  Robertson's  answer — "Before  accepting  of  your  offer  of  the  3rd  instant,  which  I 
received  this  morning,  I  beg  to  submit  the  following  proposition,  which  is  fair  and  reasonable  in 
itself,  and  which  has  been  approved  of  by  the  city  treasurer — ^it  is  this,  that  you  pay  over  to 
me  at  once  the  rent  of  the  strip  of  ground  at  Morton  Street  down  to  the  last  term,  allowing  to 
remain  in  our  joint  names  £2  each  year  of  the  said  bygone  rent,  without  prejudice,  until  the 
question  in  dispute  is  settled.  You  will  thus  have  to  pay  me  ;£49,  and  there  will  remain  in  the 
bank  £j^  the  interest  to  remain  in  like  manner  till  the  question  is  adjusted.**  Now,  my  Lords, 
there  is  an  express  stipulation,  not  that  Mr.  Hutchinson  is  to  have  the  ground  at  all  «vents,  and 
is  to  have  the  right  of  bringing  an  action  against  the  city  itself  for  not  having  performed  the  contract 
in  the  lease — not  giving  effect  to  the  demise,  nor  giving  any  right  of  action  against  Ferrier,  but 
stipulating  for  a  very  trifling  sum,  being  set  aside  to  answer  the  loss  which  should  accrue  if  he 
did  not  get  possession.  What  the  parties  therefore  were  looking  to  was  this — You  shall  have 
the  property  if  it  is  recovered  from  Ferrier,  but  if  Ferrier  will  not  give  it  up,  then  you  shall  have 
ii  a-year,  which  is  the  measure  of  its  value,  and  that  you  will  have  secured  to  you  in  the  way 
vhich  is  here  pointed  out. 

Now,  my  Lords,  there  is  also  a  letter  of  which  the  postscript  is — "  It  may  not  be  out  of  place  here 
my  remarking,  that  it  would  almost  appear  to  anyone  the  city  was  afraid  to  establish  their  right 
to  the  piece  of  ground  claimed  by  Ferrier — otherwise,  why  not  take  possession  of  it  after  so  long 
having  had  the  favourable  judgment  of  the  Supreme  Court,  particularly  as  it  is  well  known  his 
only  object  is  the  keeping  of  the  gateway  into  his  property  open,  having  let  his  woodyard  to  the 
present  tenants  with  that  entrance.*'  So  that,  in  writing  this  letter,  he  does  not  at  all  suppose 
that  he  has  any  right  to  enforce  the  possession  of  this  ground  as  against  Ferrier ;  but  he  rather 
taunts  him,  if  I  may  use  the  expression,  in  this  way — "  I  rather  fancy  you  are  afraid.  Why  do 
not  you  take  possession  of  this  ground  when  the  title  has  been  established  as  against  Mr. 
Ferrier?*'  It  is  not  therefore  a  right  set  up  to  demand  as  against  the  city  the  possession  of  the 
ground,  nor  the  assertion  of  a  right  of  action  against  Ferrier, — ^but  it  is  calling  upon  the  landlord 
to  enforce  his  own  title. 

Then,  my  Lords,  in  a  subsequent  letter,  he  says — "  In  making  the  concession  which  the 
Magistrates  and  Council  have  agreed,  I  hope  it  cannot  be  said  that  I  have  been  very  unreasonable, 
knowing  (as  you  do  at  least)  that  I  have  been  kept  out  of  a  part  of  the  strip  of  ground,  and  that  the 
best  part  too,  for  eight  years  now,  by  Charles  Ferrier,  who  claims  it  as  his  property,  and  who, 
for  aught  I  know,  may  be  able  to  establish  his  right  to  it ;  but  I  shall  be  sorry  if  he  did."  Here, 
then,  my  Lords,  there  is  a  concession  required  from  the  landlord  by  the  tenant  in  consequence  of 
an  adverse  claim,  and  the  probability  of^an  adverse  title  in  this  party  to  the  property  in  question, 
and  then  an  acknowledgment  that  that  concession  has  been  made  to  him.  He  thinks  it  will  not  be 
deemed  unreasonable  if  he  asks  it  in  consequence  of  that  adverse  possession,  and  that  adverse 
claim.  I  submit  to  your  Lordships,  therefore,  that  it  appears  perfectly  clear,  putting  a  fair  and 
candid  construction  upon  all  this  correspondence — ^looking  at  it,  not  as  a  Court  of  Law,  which 
your  Lordshii>s  are  not  entitled  to  do,  but  looking  at  it  for  the  purpose  of  ascertaining  whether 
the  merits  are  with  the  party  or  not  against  whom  your  Lordships  will  probably  decide — that 
this  property  was  never  intended  to  be  demised  in  a  way  so  as  to  create  a  tenancy  absolutely 
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as  between  the  city  of  Edinburgh  and  this  gentleman,  and  that,  therefore,  upon  that  ground 
alone,  he  never,  in  the  true  sense  of  the  question  intended  to  be  submitted  to  a  jury,  could  have 
recovered  the  damages,  or  any  portion  of  the  damages,  which  he  sought.  I  believe,  my  Lords, 
that  my  noble  and  learned  friends  will  agree  with  the  view  which  I  have  detailed  to  your  Lord- 
ships. My  Lord  Truro  will  probably  state  more  at  large  that  which  we  are  indebted  to  him  for 
having  pointed  out  upon  the  bill  of  exceptions,  and  which  I  have  slightly  referred  to. 

I  move  that  your  Lordships  do  affirm  this  order  with  costs. 

Lord  Brougham  concurred,  and  merely  referred  to  Lord  Truro's  written  opinion,  with  which 
he  entirely  agreed. 

Lord  Truro. — My  Lords,  after  what  has  fallen  from  the  other  noble  Lords,  and  also  from  a 
consideration  of  the  ruinous  litigation  which  has  been  going  on  respecting  the  property  in  question, 
I  think  your  Lordships  would  be  well  satisfied  in  pronouncing  your  judgment,  shewing  to  the 
parties  that  you  have  considered  the  merits  of  the  case,  as  well  as  the  more  formal  parts  of  it ; 
and  upon  every  part  of  the  case,  as  it  appears  to  me,  the  judgment  which  my  noble  friend  on  the 
woolsack  has  proposed  to  pronounce  upon  the  present  occasion,  is  one  consistent  with  the  lav 
and  with  justice. 

Before  entering  upon  the  consideration  of  the  precise  points  in  the  judgment,  it  may  be 
convenient  to  review  the  circumstances  out  of  which  the  litigation  has  arisen. 

The  appellant's  father,  John  Hutchinson,  was  the  owner,  and  also  the  occupier,  of  a  piece  of 
ground  used  as  a  woodyard,  and  he  at  the  same  time  occupied  an  adjoining  piece  of  ground  as 
tenant  under  the  corporation  of  Edinburgh,  sometimes  under  a  formal  lease,  at  other  times  under 
a  yearly  letting.  . 

By  3  Geo.  iv.c.  9i,§§  5  and  8,  the  corporation  is  restricted  from  letting  the  corporate  property 
for  more  than  a  year,  except  by  public  roup.  Upon  the  death  of  the  appellant's  father,  the 
property,  which  had  belonged  to  him,  by  force  of  some  judicial  proceedings  came  under  the 
control  of  John  Ferrier,  who  afterwards  became  the  owner  of  it,  and  the  respondent  claims 
under  him.  Upon  the  death  of  the  appellant's  father,  the  appellant  himself  came  into  the 
occupation  of  both  properties,  holding  the  one  as  tenant  under  Ferrier,  and  the  other  under  the 
corporation. 

The  plot  of  ground  in  dispute  lies  between  the  two  properties,  and  the  question  is,  of  which  of 
the  adjoining  properties  the  plot  forms  a  part. 

It  is  tob«  regretted  that  there  is  no  written  evidence  of  title  on  either  side,  nor  any  evidence 
of  enjoyment  as  to  the  disputed  spot  prior  to  Whitsunday  1837,  except  during  the  time  when  the 
same  person  occupied  both  the  adjoining  properties.  Since  1837,  it  is  the  case  of  both  parties, 
and  is  admitted  on  the  record,  that  the  respondent  has  been  in  exclusive  possession  of  such 
disputed  spot,  and  the  woodyard, — the  appellant  having  during  the  same  time  been  in  the 
occupation  of  the  adjoining  ground  under  the  corporation  of  Edinburgh,  in  whose  right  the  appellant 
claims  such  ground. 

The  respondent  states,  but  of  which  there  is  no  proof,  that  the  title-deed  of  the  corporation 
states  the  length  of  their  ground,  and  that  length  so  stated  will  be  satisfied  by  excluding  the 
disputed  spot.  By  reason,  however,  of  the  absence  of  title-deeds,  and  of  all  evidence  as  to 
enjoyment  when  the  respective  premises  were  ocdupied  by  distinct  persons,  the  case  as  to  title 
is  left  very  short  of  proof. 

Under  the  circumstances,  the  present  suit  is  instituted  against  the  respondent  to  recover 
damages  by  way  of  compensation,  in  respect  of  his  having  exclusively  occupied  the  disputed  spot 
from  Whitsunday  1837  to  Whitsunday  1846.  The  appellant  in  his  condescendence,  founds  his 
claim  upon  the  fact,  that  he  was  the  tenant  of  such  ground  under  the  corporation,  during  the 
period  for  which  he  claims  compensation.  There  were  two  issues  for  trial.  The  first  was, 
whether  or  not,  during  the  period  from  Whitsunday  1837  to  Whitsunday  1846,  the  pursuer  was 
tenant  of  certain  grounds  there  described,  the  real  question  being  parcel  or  no  parcel  as  to  the 
disputed  spot  of  ground.  The  second  yndis,  whether  the  respondent,  during  the  period  mentioned 
in  the  first  issue,  entered  upon  that  ground,  and  wrongfully  enjoyed  and  possessed  it. 

The  affirmative  or  onus  of  proof  upon  both  issues,  was  upon  the  appellant  It  may  be  doubted 
whether  the  issues  were  so  aptly  framed  to  try  the  real  point  in  dispute,  as  they  might  have  been. 
The  object  of  the  issues  would  seem  to  have  been  to  ascertain — i.  Whether  the  disputed  spot 
formed  part  of  the  ground  belonging  to  the  corporation  of  Edinburgh ;  but,  under  the  terms  of  the 
issue,  a  title  to  ground,  answering  the  description  in  the  issue,  might  have  been  proved  without  the 
evidence  shewing  whether  the  disputed  piece  of  ground  formed  a  part.  2.  Supposing  the  title  of 
the  corporation  to  such  spot  was  established,  still,  having  regard  to  the  admitted  fact,  that  at  the 
date  when  the  appellant's  claim  commences,  that  is,  at  Whitsunday  1837,  and  throughout  the 
entire  period  embraced  in  the  claim,  that  is,  up  to  Whitsunday  1846,  the  respondent  was  in 
exclusive  adverse  possession  of  such  disputed  spot,  claiming  title, — still  it  would  remain  a 
question,  wbelher  the  corporation  had  let  such  spot  to  the  appellant.  3.  In  regard  to  time,  the 
issue  is  in  terms  entire,  and  not  distributive,  although  it  might  be  that  the  appellant  was  tenant 
of  the  disputed  spot  for  a  part  of  the  time  only.    That  it  was  intended  to  be  entire,  is  most 
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probable,  from  the  form  of  the  second  issue,  which  is,  whether  the  respondent,  during  any  part 
of  the  time  aforesaid,  possessed  the  disputed  spot ;  and  upon  that  issue,  a  finding  of  an  entry 
and  possession  by  the  respondent  during  a  part  of  the  time,  would  be  inconclusive  and  nugatory, 
unless  the  first  issue  was  entire.  The  form  of  the  issue,  however,  may  be  accounted  for  when  it 
is  remembered,  that  in  fact  there  was  no  variation  in  the  circumstances  from  Whitsunday  1837 
to  Whitsunday  1846,  the  period  to  which  the  inquiry  was  confined. 

The  issues  as  framed,  when  applied  to  the  admitted  facts,  seem  to  give  rise  to  the  following 
questions — u/.  Is  the  disputed  spot  part  of  the  ground  belonging  to  the  corporation.**  2d,  Was 
it  included  within  the  letting  by  the  corporation  to  the  appellant  from  Whitsunday  1837  to 
Whitsunday  1846?  yl,  Inasmuch  as  such  disputed  spot  was  during  the  whole  period  of  the 
letting  (that  is,  from  Whitsunday  1837  to  Whitsunday  1846)  in  the  adverse  possession  of  the 
respondent  claiming  title,  even  supposing  the  spot  did  belong  to  the  corporation,  and  was 
intended  to  be  included  in  their  letting  to  the  appellant,  it  would  be  questionable  whether 
such  letting  in  point  of  law  constituted  the  relation  of  landlord  and  tenant,  in  regard  to  such 
disputed  spot 

In  the  Scotch  law,  the  word  ** tenant"  is  synonymous  with  lessee,  and  is  not  satisfied  by  a 
holding  at  will  or  by  sufferance,  as  it  is  in  the  English  law  ;  and  the  word  "missive,"  in  the 
Scotch  law,  imports  an  interchange  of  written  documents  between  persons,  by  which  a  contract 
is  created.  I  would  also  observe,  that  by  the  Scotch  law,  any  note  or  memorandum  in  writing 
which  imports  the  intention  of  the  parties  to  deal  with  the  possession,  whether  signed  by  both  or 
only  one  of  the  parties — and  it  does  not  matter  which  party  may  sign — operates  as  a  lease  where 
possession  has  followed.  It  is  also  material  to  observe,  that  a  lease,  however  formal,  passes  no 
interest  in  the  land,  but  operates  merely  as  a  personal  contract,  until  possession  is  acquired 
by  the  lessee  under  it;  and  the  granter  warrants  not  only  the  title,  but  the  possession  of  that 
which  he  lets,  and  is  liable  to  damages  if  he  does  not  bestow  possession  on  the  lessee ;  and 
possession  by  the  Scotch  law  is  of  much  more  importance  in  perfecting  titles  of  every  sort  to 
land,  than  by  the  English  law. 

Now,  my  Lords,  upon  a  reference  to  the  record,  it  will  be  observed,  that  the  proceedings  uj)on 
the  trial,  and  the  bill  of  exceptions,  are  not  set  forth  satisfactorily  or  formally.  One  of  the 
exceptions  to  the  ruling  of  the  Judge  is,  that  he  held  certain  letters  or  missives  to  be  inadmissible 
in  evidence ;  but  it  is  only  to  be  collected  inferentially,  that  any,  or  if  any,  which  of  the  letters 
were  ever  tendered  in  evidence,  or  considered  as  comprised  within  the  principle  of  rejection  laid 
down  by  the  Judge,  the  documents  set  forth  being  subject  to  very  different  constructions  and 
considerations. 

My  Lords,  it  will  be  proper  to  attend  to  the  precise  manner  in  which  the  documents  in  question 
ame  before  the  Judge,  and  the  manner  in  which  the  objection  to  them  arose.  The  appellant 
called  Robertson  to  prove  the  letting,  and  he  said  that  he  knew  the  property  occupied  by  the 
appellant,  and  that  he  had  occupied  it  from  year  to  year, — that  there  was  never  any  lease  to  him, 
--he  was  annually  asked  if  he  was  to  continue,  and  he  answered, — ^and  the  ordinary  missives 
passed  every  year,  relative  to  the  ground,  in  the  form  of  letters.  Now  there  is  no  suggestion 
throughout  the  case,  of  any  verbal  letting ;  and  the  question  is,  whether  or  not  the  effect  of 
Robertson's  evidence  is,  that  the  letting  took  place  by  writing — that  is,  by  entry,  or  letters,  or 
missives.  If  such  was  the  effect  of  the  evidence — the  issue  being,  whether  the  tenancy  included 
a  precise  and  definite  spot — it  seems  to  follow,  that  the  only  evidence  against  a  third  person,  that 
such  letting  did  include  the  disputed  spot,  would  be  the  written  documents.  Much  might  have 
been  evidence  in  a  question  between  the  lessor  and  lessee,  by  way  of  admission,  which  would  not 
be  evidence  against  a  person  claiming  adversely,  and  that  in  a  question  of  parcel  or  no  parcel, 
and  in  relation  to  a  spot  of  which  neither  the  corporation  nor  the  appellant  had  been  in  possession 
during  the  term. 

My  Lords,  it  appears  by  the  record,  that  upon  the  statement  by  Robertson,  that  ordinary 
missives  passed  annually  relating  to  the  ground,  in  the  form  of  letters,  the  respondent's  counsel 
required  the  missives  to  be  produced,  to  shew  what  was  comprised  within  the  letting  or  demise 
—or,  in  other  words,  whether  it  included  the  disputed  spot.  The  case  does  not  state  that  the 
appellant's  counsel  objected  to  produce  them,  but  proceeds  by  saying,  "  Looks  at  letters.  They 
began,  &c.,  ut  supra  J*  Then,  in  the  appellant's  case,  it  is  thus  stated — "  It  is  proper  to  explain, 
thai  the  letters  were  not  produced  in  process  by  the  appellant,  or  tendered  in  evidence  by  him." 
And  again,  "They  were  not  offered  in  evidence  by  the  appellant."  It  is  not  easy  to  collect  the 
precise  effect  of  the  statements  set  forth  in  the  case.  It  is  not  said  that  the  documents  were 
tendered  in  evidence,  but  the  contrary  is  rather  to  be  inferred  from  the  words  which  follow,  and 
which  is  a  part  of  the  statement, — ^that  they  were  offered  for  the  information  of  the  Court,  and 
not  as  evidence  to  the  jury.  The  record  proceeds  in  the  words — "  Looks  at  letters."  It  is  not 
said  who  looks,  nor  at  what  letters,  nor  who  produced  or  identified  them.  I  presume  it  is  meant 
that  the  Judge  looked  at  them.  The  case  proceeds  with  the  statement  or  facts  of  which  no 
evidence  is  given,  and  it  does  not  mention  who  stated  the  facts.  It  is  said,  "  The  first  year  from 
1836  was  at  a  rent  of  £16^  and  it  has  been  the  same  ever  since."     The  record  proceeds  thus: — 

£  2 
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"Shewn  two  receipts  for  1837,  by  Mr.  Tumbull."  It  is  not  said  by  whom  or  to  whom  such 
receipts  were  shewn,  nor  by  whom  produced,  nor  how  authenticated.  The  word  *'  shewn  "  would 
seem  to  mean,  shewn  to  the  Judge ;  but  the  latter  words  of  the  statement,  ''  he  is  quite  sure," 
must  refer  to  some  one  else — ^most  likely  the  witness  Robertson. 

There  having  been  no  statement  that  the  letters  had  ever  been  tendered  in  evidence,  or  that 
their  admissibility  had  been  objected  to,  the  record  states, — "  The  Lord  Justice-General,  after 
argument  of  counsel,  sustained  the  objection,  that  the  letters  or  missives  offered  in  evidence  are 
not  stamped,  and  therefore  could  not  be  admitted  as  proving  leases  of  the  subjects  in  question." 
Now,  whether  this  ruling  applied  generally  to  all  the  letters  which  had  been  shewn,  or  only  to 
such  as  imported  an  agreement  to  let  or  to  take,  maybe  uncertain,  but  the  Judge's  remark  could 
not,  with  equal  propriety,  be  applied  to  all  the  letters  that  are  afterwards  set  out,  some  of  them 
having  nothing  in  them  importing  either  a  letting  or  a  taking. 

Now,  my  Lords,  it  is  essential  to  the  validity  of  a  bill  of  exceptions,  that  it  should  set  out,  and 
authenticate  by  the  Judge's  signature,  the  letters  or  written  documents  which  the  Judge  rejects, 
especially  in  a  case  in  which  the  propriety  of  the  rejection  depends  upon  the  contents  of  each 
letter  or  document.  Upon  this  occasion,  the  Judge's  signature  does  not  purport  to  authenticate 
any  letters  or  documents ;  but  after  the  bill  of  exceptions  is  set  out,  there  is  a  statement, 
unauthenticated  by  any  signature,  to  the  effect,  ''  That  the  following  are  the  missives  or  letters 
referred  to  in  the  bill  of  exceptions ; "  and  then  follow  several  letters  of  very  different  import  and 
effect  from  each  other. 

Unless  the  Judge's  signature  can  be  deemed  to  authenticate  the  letters  which  were  included 
within  this  ruling,  I  think  the  House  caimot  deal  with  this  exception  at  alL  There  is  no  rule 
more  inviolably  observed,  than  that  the  merits  of  exceptions  to  a  Judge's  ruling  must  be  decided 
nipon  with  reference  to  the  matter  apparent  upon  the  record,  and  that  the  appellate  Court  will 
never  look  beyond  the  record,  and  the  House  cannot  go  out  of  the  bill  of  exceptions  to  inquire  to 
which  of  the  letters  in  particular  it  did  apply.  My  noble  and  learned  firiend  has  referred  to  the 
cases  which  are  distinct  authorities  upon  that  part  of  the  case,  namely  Galway  v.  Baker,  5  CL 
and  Fin.  1 57  ;  Gordon  r,  Graham,  8  CI.  and  Fin.  107  ;  and  Lord  Tremleston  v.  Kemnds,  9  CL 
and  Fin.  749,  771. 

My  Lords,  I  have  inspected  the  original  petition  of  appeal  presented  to  the  House,  which  is  in 
manuscript  on  parchment,  and  which  purports  to  set  out  the  record  of  the  bill  of  exceptions 
That  document  does  not,  however,  set  out  the  letters,  but  a  printed  paper  is  annexed  to  the 
petition,  which  sets  out  the  letters,  and  which  has  the  name  of  "  Walker,  'ai>  officer  of  the  Court, 
attached  to  it.  The  appearance  of  the  document,  I  think,  imports  that  the  copy  of  letters  did 
not  form  part  of  the  record  signed  by  the  Judge,  nor  was  annexed  to  it,  nor  authenticated  by  the 
Judge's  signature.  But  assuming  the  letters  which  were  rejected  to  be  sufficiently  authenticated 
by  the  Judge's  signature,  still  I  think  the  ruling  must  be  cfeemed  to  apply  to  those  letters  only 
which  contain  expressions  importing  a  contract  to  let  or  to  take,  and  which,  by  the  Scotch  law, 
would  operate  as  leases.  The  Judge  sustained  the  objection  to  the  admissibility  of  the  letters  as 
proving  leases,  because  they  were  not  stamped  as  leases  \  and,  if  they  were  tendered  as  proving 
leases,  I  think  he  was  right ;  and  certainly  the  Judge's  language  imports  that  the  letters  had 
been  offered  in  evidence  as  proving  leases,  and  the  ruling  only  excludes  them  as  proving  leases. 
If  the  appellant  either  offered  the  letters  in  evidence,  or  was  desirous  of  using  them  for  any 
other  purpose,  that  other  purpose  should  have  been  stated,  and  the  Judge  should  have  been  called 
upon  to  decide  upon  their  admissibility  for  the  purpose  stated.  But  the  Judge  having  held  them 
to  be  inadmissible  as  proving  leases,  no  statement  was  made  of  their  being  offered  for  any  other 
purpose. 

My  Lords,  I  have  before  noticed  the  assertion  of  the  appellant,  that  the  letters  never  were 
offered  in  evidence  on  his  part,  and  it  must  be  admitted  that  the  record  does  not  state  that  he 
ever  did  ;  and  the  fact  is  to  be  inferred  only  from  the  expression  of  the  learned  Judge  in  delivering 
his  opinion.  Unless  the  contrary  of  the  appellant's  statement  appears,  that  the  letters  were 
never  offered  in  evidence  on  his  (the  appellant's)  part,  the  appellant  cannot  be  permitted  to  except 
on  account  of  the  rejection  of  documents  which  he  never  offered  as  evidence,  and  I  think  that 
the  exceptions  can  only  be  maintained  by  the  appellant's  establishing  that  the  rejected  letters 
were  admissible  in  evidence  as  proving  leases,  although  not  properly  stamp>ed  as  leases. 

My  Lords,  it  was  also  remarkable  that  the  counsel  for  the  appellant,  in  his  reply,  strongly 
urged  that  the  letters  had  no  reference  to  the  spot  in  dispute,  and  persisted  in  the  assertion  even 
after  my  noble  and  learned  friend  opposite  arrested  his  attention  to  the  effect  of  his  objection ; 
and  the  letters  are  certainly  fairly  open  to  objection  in  this  respect,  but  the  objection  operates 
against  the  appellant.  Among  other  irregularities  apparent  upon  the  record,  it  will  be  seen  that 
the  counsel,  in  stating  his  exception  to  the  Judge's  ruling,  affected  to  repeat  the  Judge's  direction. 
But  the  Judge  having  ruled  that  the  documents  were  inadmissible  as  proving  leases,  the  exception 
imputes  to  the  Judge  the  having  ruled  that  the  letters  constituted  leases.  This  variation  was 
very  irregular,  because  the  Judge  who  finds  his  ruling  correctly  stated  in  one  part  of  the  record, 
may  be  taken  off  his  guard  by  his  expressions  being  varied  in  another  part^  and  his  signature 
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may  be  obtained  without  the  variation  being  called  to  his  notice.  Such  a  course  should  be 
narrowly  watched  and  checked. 

Now,my  Lords^  in  the  result,  I  think  Robertson*  s  evidence  proved  the  letting  to  be  by  writing. 

Regard  being  had  to  the  question  to  be  tried,  I  think  that  the  appellant  was  bound  to  produce 

such  writing — ^that  such  of  the  documents  as  tended  to  prove,  or  were  tendered  in  evidence  to 

prove,  a  letting,  or  an  agreement  to  let,  were  inadmissible  unless  stamped,— and  that  such 

ktters  as  were  not  evidence  of  a  letting  of  ground  which  included  the  disputed  spot,  were  res 

inUr  alios  acta^  and  not  receivable  at  all  against  the  respondent,  and  the  rejection,  therefore,  not 

the  subject  of  exception.     The  terms  of  the  Stamp  Act,  55  Geo.  ill.  cap.  184,  are — "  Lease  or 

tack,  &c.,  at  a  yearly  rent  not  amounting  to  ;£2o,  j^i.     Lease  or  tack  of  any  kind  not  otherwise 

charged  in  this  schedule,  £\\  15s.''    The  appellant  relies  upon  a  part  of  the  schedule  which 

speaks  of  agreement,  minutes,  or  memorandum  of  agreement,  made  in  England  or  Scotland, 

without  any  clause  of  registration,  where  the  matter  thereof  shall  be  of  the  value  of  ;£2o  or 

upwards,  ^i.      The  appellant  contends,   that    the    documents   in  question   amount  only  to 

agreements,  and  the  subject-matter  is  under  the  value  of  ;£2o,  and  therefore  is  not  subject  to 

an  agreement  stamp.     But,  upon  reference  to  the  authorities,  it  will  be  seen  as  quite  clear, 

that,  contrary  to  English  law,  an  agreement  to  demise,  however  informal,  by  whomsoever 

signed,  or  whether  signed  or  not,  is  a  lease,  and  that  such  agreements  require  to  be  stamped  as 

leases. 

The  result,  my  Lords,  of  the  present  appeal,  however,  will  not  depend  altogether  upon  the 
Question,  whether  the  letters  were  improperly  rejected,  inasmuch  as,  by  13  and  14  Vict.  c.  36, 
}  45,  it  is  enacted,  "  That  it  shall  not  be  imperative  on  the  Court  to  sustain  a  bill  of  exceptions  on 
the  ground  of  the  tmdue  rejection  of  documentary  evidence,  when  it  shall  appear  from  the 
documents  themselves  that  they  ought  not  to  have  affected  the  result  at  which  the  jury  by  their 
verdict  have  arrived."  It  therefore  must  be  considered,  what  effect  ought  to  have  been  given  to 
the  letters  as  maintaining  the  issue  on  the  appellant's  part,  if  they  had  been  received  in  evidence 
and  submitted  to  the  jury;  and,  for  that  purpose,  regard  must  be  had  to  the  precise  question 
raised  by  the  issue. 

I  am  inclined  to  think,  that  the  fact,  that  at  the  commencement  of  the  period  from  which  the 
appellant  claims  to  have  been  tenant — ^viz.  Whitsunday  1837  throughout  to  its  termination  in 
Whitsunday  1846 — the  respondent  was  in  entire  and  exclusive  possession  of  the  ground  in 
dispute,  is  decisive  of  the  present  case,  as,  by  the  Scotch  law,  even  the  most  formal  lease  or  tack 
does  not  give  any  possessory  interest  in  the  land  which  purports  to  be  demised,  until  the  proposed 
tacksman  or  lessee  entered  into  possession  of  the  land,  actual  or  constructive  ;  and,  in  this  case, 
there  was  neither, — the  disputed  spot,  as  shewn  by  the  record,  being  at  the  time  in  actual  adverse 
possession  of  another  person  throughout  the  whole  period  of  time — not  therefore  admitting  either 
actual  or  constructive  possession  on  the  part  of  the  lessor  or  lessee.  I  think  there  is  no  evidence 
even  of  a  constructive  possession ;  because,  from  the  time  that  the  appellant  ceased  to  hold  and 
occupy  as  tenant  under  the  respondent — that  is,  after  Whitsunday  1837 — from  that  time  the 
respondent  has  been  in  possession  of  the  disputed  ground,  and  there  is  no  evidence  that,  at  any 
antecedent  period,  any  person  occupied  the  disputed  ground  who  did  not  at  one  and  the  same 
time  hold  under  the  owners  of  the  land  on  each  side. 

It  may  therefore  be  said,  my  Lords,  that  although  there  may  not  be  a  case  to  negative  the  title 
of  the  corporation  to  the  disputed  ground,  there  was  certainly  no  affirmative  evidence  given,  either 
of  title  or  possession,  on  the  part  of  the  corporation,  or  of  the  appellant  who  claims  under  it.  I 
can  discover  no  authority  in  any  Scotch  law  books  tending  to  support  a  claim  of  the  nature  of 
that  urged  by  the  appellant  under  the  lease,  where  possession  has  not  been  had  under  it  of  the 
ground  in  dispute ;  but  it  seems  to  me,  that  even  if  evidence  had  been  given  of  the  title  of  the 
corporation  to  the  disputed  spot,  the  circumstances  connected  with  the  possession  would  have 
repelled  the  appellant's  claim  ;  and  that,  even  supposing  there  had  been  an  instrument  clearly 
ptffporting  to  demise  the  spot  in  question,  the  appellant  would  have  had  no  case  against  the 
respondent ;  and  that  he  could  neither  have  maintained  a  process  of  removing,  which  is  equivalent 
to  ejectment,  against  the  respondent,  nor  any  other  remedy  for  damages  in  the  nature  of  rent  or 
mesne  profits,  but  that  his  remedy  would  have  been  confined  to  the  corporation,  and  that  the 
process  of  removing  could  only  have  been  maintained  by  it. 

I  think  further,  my  Lords,  that  a  very  serious  question  exists,  whether  the  disputed  spot  was 
mduded  in  the  demise  by  the  corporation  to  him,  during  any  part  of  the  nine  years  in  respect  of 
which  he  claims  In  the  present  case ;  and  regard  being  had  to  the  knowledge  of  the  appellant, 
year  after  year,  that  he  could  not  get  possession,  still  greater  doubt  would  have  arisen  as  to  the 
land  having  been  demised  for  each  year  of  the  whole  term.  The  authorities  that  I  have  referred 
to,  namely,  Erskine,  pp.  362  and  371,  and  Stair,  3,  2,  6,  appear  to  have  a  material  bearing  on  the 
(toestion  of  the  appellant's  claim  against  the  respondent,  in  relation  to  the  effect  of  the  respondent's 
possession  of  the  disputed  ground  during  the  whole  of  the  nine  years,  quite  independent  of  any 
other  question ;  because,  if  the  absence  of  possession  under  the  circumstances  would  have 
precluded  the  appellant's  right  to  a  verdict  under  the  issue  of  tenancy,  even  if  the  letters 
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had  been  received  in  evidence,  the  present  appeal  must  be  dismissed  imder  the  authority  of  the 
statute. 

The  question,  however,  my  Lords,  remains  to  be  considered,  whether  there  was  sufficient 
evidence  to  warrant  a  verdict  that  the  disputed  ground  was  let  to  the  appellant  under  the 
description  set  out  in  the  issue.     Supposing  the  letters  from  which  the  letting  is  to  be  collected 
had  been  received  in  evidence,  it  seems  to  me  that  the  letters  either  leave  the  point  uncertain,  or 
negative  the  disputed  ground  being  included.     The  first  letter,  which  contains  nothing  verv 
material,  only  speaks  of  ''the  area  in  Morton  Street.''     The  letter  is  dated  28th  January  1836. 
The  second  letter,  dated  8th  February  1837,  which  relates  to  the  letting  from  Whitsunday  1837 
to  Whitsunday  1838,  refers  to  "  the  property  occupied  by  you  in  Morton  Street.'*     Of  course  this 
meant,  occupied  under  the  corporation,  the  appellant  at  the  date  being  an  occupier  under  the 
respondent,  as  also  under  the  corporation.   In  the  letting  from  1838  to  1839,  it  is,  ''If  I  am  to 
continue  your  tenant  in  Morton  Street."     The  answer  by  the  chamberlain  is.  You  may  remain 
"in  the  premises  possessed  by  you."     Now,  this  time, it  is  clear  that  the  disputed  ground  was 
not  possessed  by  the  appellant.    It  was  in  the  actual  possession  and  occupation  of  the  respondent. 
Then,  in  the  letting  from  1839  ^^  1840,  the  appellant  writes,  "If  I  am  to  be  continued  as  tenant 
in  the  strip  of  ground  in  Morton  Street,  Leith,  at  the  rent  which  I  now  possess  it  at."     The 
answer  speaks  of  the  "property  belonging  to  the  city  of  Edinburgh  in  Morton  Street."    Then, 
in  the  letting  from  1840  to  1841,  it  is  asked,  Do  you  intend  to  continue  tenant  in  the  propeny 
"  presently  occupied."    Those  words  are  expressly  introduced  by  the  corporation.    At  this  time 
the  appellant  did  not  occupy  the  disputed  ground.     The  answer  still  farther  confirms  that,  by 
talking  of  ejecting  Ferrier,  under  whom  the  respondent  claims.   From  1841  to  1842,  the  language 
is,  "Tenant  in  the  property  presently  occupied."     The  answer  is,  I  shall  remain  tenant  "of  the 
strip  of  ground  in  Morton  Street."     From  1842  to  1843,  the  language  is,  "premises  occupied 
by  you."     There  is  no  other  evidence  of  an  answer;  but  there  is  an  indorsement  of  what 
purports  to  have  been  intended  as  an  answer,  but  it  is  doubtful  if  it  was  ever  sent.     It  begins, 
"  I  have  received  your  letter  of  yesterday,"  which  would  purport  to  be  written  on  the  28th 
January;  but  the  next  letter  refers  only  to  a  letter  of  3d  February,  and  speaks  only  of  "the 
strip  of  ground  in  Morton  Street."     There  is  no  evidence  of  a  letting  this  year.     From  1843  to 
1844,  there  is  no  evidence;  and  the  next  letter  speaks  of  the  "property  in  Morton  Street ; "  and 
in  another  part  the  appellant  speaks  "  of  the  premises  I  have  so  long  possessed."   The  postscript, 
which  my  noble  and  learned  friend  read,  shews  that  neither  the  corporation  nor  the  appell^t 
was  at  this  time  in  possession,  as  the  appellant  asks  why  the  corporation  does  not  take  possession. 
From  1844  to  1845,  the  only  part  of  the  letter  that  is  material,  says,  "Knowing,  as  you  do  at 
least,  that  I  have  been  kept  out  of  a  part  of  the  strip  of  ground  by  Ferrier,  who  claims  it  as  his 
property,  and  who,  for  aught  I  know,  may  be  able  to  establish  his  right  to  it ;  but  I  shall  be  sorry 
if  he  did."    Indeed,  to  suppose,  after  a  review  of  these  letters,  that  the  corporation  are  writing 
to  this  gentleman  as  to  "  property  which  you  presently  occupy,**  and  he  is  writing  to  them  in  the 
same  language, — and  then  his  saying,  "  Why  do  you  not  take  possession  of  such  and  such  property? 
I  am  afraid  Mr.  Ferrier  may  establish  rights  to  it,  though  I  shall  be  sorry  for  it," — ^and  then  to 
contend,  that  as  to  that  particular  disputed  spot  so  out  of  possession,  and  to  which  another  was 
claiming  an  adverse  title,  the  corporation  intended  to  include  that  within  the  general  description  of 
"  premises  in  Morton  Street," — seems  to  me  to  be  attended  with  very  considerable  doubt ;  and 
it  will  be  seen,  that  there  is  no  description  in  any  part  of  those  letters  of  a  letting  by  the 
corporation,  which  shews  that  the  disputed  spot  was  comprised  in  the  letting.    Therefore  it  was 
said  that  there  was  considerable  plausibility  m  the  objection  which  was  urged  by  the  counsel  on 
the  part  of  the  appellant,  that  in  truth  the  letters  did  not  apply  themselves  to  the  issue — ^namely, 
whether  the  disputed  spot  was  parcel  or  no  parcel  of  the  piece  of  ground  generally  described  in 
the  letting  by  the  corporation.     I  repeat,  that  that  objection  was  rather  against  the  appellant, 
than  for  him. 

Attending  to  the  circumstances  of  the  case,  and  considering  that  the  respondent  was  through- 
out, after  the  appellant  ceased  to  be  his  tenant,  in  obstinate  adverse  possession  of  the  disputed 
spot,  I  cannot  deem  it  probable  that  the  corporation  should  Intend  to  demise  the  spot  to  the 
appellant,  and  thereby  give,  year  after  year,  a  claim  for  damages,  by  reason  of  his  being  kept 
out  of  the  possession  of  such  disputed  spot.  It  would  seem  to  be  a  fair  intendment,  t^t  the 
corporation  let  only  what  was  in  its  possession,  or  in  the  possession  of  the  appellant,  its  tenant 
at  the  time  of  the  letting.  I  think  the  letters,  if  received  in  evidence,  would  not  have  maintained 
the  affirmative  issue  of  the  appellant,  and  that  the  jury  ought,  upon  such  evidence,  to  have  found 
a  verdict  for  the  respondent.  It  cannot  properly  be  said  or  surmised  that  the  appellant  might 
have  had  other  evidence,  which,  if  the  letters  had  been  received,  he  might  have  given,  and  which, 
when  coupled  with  the  letters,  would  have  maintained  the  issue  on  his  part ;  because,  if  any  such 
evidence  was  in  existence,  the  appellant  was  bound  not  to  leave  its  existence,  and  its  probable 
effect,  to  conjecture,  but  he  was  bound  to  tender  it  in  evidence,  that  the  Judge  might  see  what  it 
was,  and  judge  of  its  efifect,  and  that  a  court  of  error  or  revision  might  see  how  far  the  letters,  if 
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received,  aided  by  such  other  evidence,  ought  or  might  reasonably  be  supposed  to  have  affected 
the  verdict. 

Nov,  my  Lords,  no  observation  arises  in  regard  to  the  effect  or  value  of  the  parole  evidence 
independently  of  the  letters,  because  the  appellant  not  only  did  not  request  that  evidence  to  be 
submitted  to  the  jury,  which  he  was  bound  to  do,  but  he  in  express  terms  withdrew  it  from  the 
jury,  and  declined  to  ask  for  a  verdict ;  and  further,  there  is  no  exception  upon  the  ground  that 
that  evidence  was  not  submitted  to  the  jury,  and,  under  the  circumstances,  there  could  not  be 
any  such  exception. 

My  Lords,  the  remaining  exception  refers  to  the  opinion  expressed  by  the  Judge,  that  the 
missives  or  letters  being  in  existence,  the  tenancy  could  not  be  proved  by  any  other  evidence. 
Upon  this  point,  I  submit  to  your  Lordships  that  no  exception  lies,  and  that  it  was  the  duty 
of  the  appellant's  counsel,  if  he  had  any  other  evidence  which  he  was  prepared  to  contend  ought 
to  have  been  received  in  maintenance  of  the  issue,  he  was  bound  to  produce  it,  and  if  rejected 
upon  its  being  tendered,  to  except  to  the  rejection ;  and  that  it  was  not  competent  to  the  appel- 
lant to  rest  upon  the  opinion  so  expressed  by  the  Judge.  The  respondent  had  a  right  to  see 
what  that  evidence  was  ;  and  he  might  not  have  objected  to  it,  or  might  have  waived  any  objec- 
tion, although  the  evidence  might  have  been  objectionable,  preferring  to  rely  upon  some  answer 
to  it,  or  upon  its  failing  to  satisfy  the  jury,  rather  than  to  risk  the  case  upon  the  validity  of  the 
objection  ;  but  by  the  appellant  choosing  to  rest  upon  the  opinion  expressed  by  the  Judge,  the 
respondent  was  deprived  of  the  exercise  of  that  discretion,  and  the  Judge  could  not  waive  the 
production  to  the  prejudice  of  the  respondent. 

Upon  the  whole,  my  Lords,  it  appears  to  me,  by  the  appellant's  evidence,  that  the  letting  by 
the  corporation  was  by  writing,  and  that  as  the  issue  was  a  distinct  precise  issue,  whether  a 
specific  defined  spot  of  ground  was  included  in  the  demise,  the  appellant  was  bound  to  produce 
the  written  document  by  which  the  demise  had  taken  place.  The  distinction  is  obvious  between 
the  evidence  receivable  to  prove  the  mere  fact  of  A  being  tenant  of  B,  where  the  subject  of  the 
tenancy  is  undisputed,  and  where  the  sole  question  is,  if  A  is  tenant  of  some  precise  disputed 
spot— in  other  words,  where  the  question  is,  parcel  or  no  parcel  of  the  land  let.  I  also  think  that 
upon  the  bill  of  exceptions,  even  if  it  sufficiently  appears  that  the  letters  were  at  all  offered  in 
evidence,  it  must  be  taken  that  they  were  offered  as  proving  leases,  and  for  no  other  purpose, 
and  that  so  offered,  they  were  properly  rejected,  not  being  stamped.  I  also  think  that  the  bill 
of  exceptions  ought  not  to  be  allowed,  because  the  letters — the  rejection  of  which  is  the  ground 
of  the  exception— do  not  sufficiently  appear  upon  the  record  to  enable  the  House  judicially  to 
apply  the  ruling  to  them.  It  also  appears  to  me,  my  Lords,  that  if  they  had  been  read  to  the 
jury,  they  did  not  furnish  sufficient  evidence  to  warrant  a  verdict  that  the  ground  purporting  by 
the  letters  to  be  let,  comprised  the  disputed  spot :  That  if  the  letters  did  purport  to  let  the  dis- 
puted spot  to  the  app>ellant,  there  was  no  sufficient  evidence  of  title  in  the  corporation  to  that 
spot,  to  warrant  a  verdict.  Further,  my  Lords,  regard  being  had  to  the  fact,  that  neither  the 
corporation  nor  the  appellant  were  in  possession  of  the  disputed  spot  during  any  part  of  the  time 
mentioned  in  the  issue,  I  think  even  a  formal  lease  would  not,  quoad  the  disputed  spot,  have 
created  the  relation  of  landlord  and  tenant,  as  between  the  corporation  and  the  appellant,  in  a 
sense  that  would  sustain  the  present  suit.  I  am  also  of  opinion,  that  the  ruling  of  the  Judge, 
that  the  tenancy  could  not  be  proved  by  any  other  evidence,  did  not  furnish  a  valid  ground  of 
exception,  for  the  reasons  I  have  stated. 

Upon  the  whole,  my  Lords,  I  entirely  concur  in  the  view  which  is  taken  by  my  noble  and 
learned  friend  upon  the  woolsack,  and  also  submit  to  your  Lordships,  that  this  appeal  ought  to 
be  dismissed  with  costs,  and  that  the  judgment  of  the  Court  below  ought  to  be  affirmed 

Interlocutor  affirttud  with  costs. 

First  Division. — G.  H.  Lang,  Appellani^s  Solicitor, — Evans  and  Clode,  Respondent's 
Solidiors. 
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The  Edinburgh,  Perth,  and  Dundee  Railway  Company,  Appellants,  v. 

John  Leven,  W.S.,  Respondent. 

Lands  Clauses  Act — Statute  8  and  9  Vict.  c.  19 — Clause— Construction — Petition  to  Sheriff, 
Competency  of — Process — A  railway  company  entered  into  an  arbitration  with  A,  a  landowner, 
as  to  the  price  of  land  to  be  taken  by  the  company.  A  subsequently  refused  to  abide  by  the 
decree-arbitral,  and  brought  a  reduction  of  it,  in  which  he  succeeded;  but  before  decree  of  reduc- 
tion was  obtained,  A  served  a  notice  on  the  company,  under  §  36  ^  the  statute  8  ana  9  Vict, 
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c,  19,  claiming  a  certain  sum  as  compensation^  &*c,for  the  land.  The  company  then^  mikin 
twenty-one  days,  but  without  giving  previously  the  ten  days^  notice  and  offer  required  by  \  37, 
presented  a  petition  to  the  Sheriff  for  a  jury  to  assess  the  price. 
Held  (affirming  judgment),  i .  That  the  petition  was  incompetent  and  null,  for  want  of  the  notice 
and  offer  required  by  §  37.  2.  ThcU  the  company  not  having  presented  any  valid  petition  to 
the  Sheriff  for  a  jury  to  assess  the  vcdue,  within  twenty-one  days  after  receipt  of  A*s  notice  of 
demand,  A  became  absolutely  entitled  to  the  sum  he  had  demanded^ 

The  respondent  was  proprietor  of  certain  subjects  at  Burntisland,  Fifeshire.  The  Edinburgh 
and  Northern  Railway  Company  resolved  to  acquire  certain  portions  of  those  subjects  for  the 
purposes  of  their  railway.  They  accordingly  served  upon  the  respondent  the  necessary  notice  of 
their  intention  to  take  such  parts  of  his  property  as  they  required,  in  terms  of  the  17th  section 
of  the  8th  of  Vict.  c.  19,  commonly  called  "The  Lands  Clauses  Consolidation  Act."  Shortly 
after  this  notice  had  been  given,  the  railway  company  offered  a  certain  sum  for  the  ground  pro- 
posed to  be  taken  ;  but  this  offer  was  rejected.  The  railway  company  subsequently  entered  into 
possession  of,  and  commenced  their  operations  upon,  the  respondent's  property ;  and  with  the 
view  of  settling  the  price  of  the  subjects,  and  amount  of  compensation  to  be  paid,  the  railway 
company  and  the  respondent  entered  into  a  submission  in  December  1845.  ^^  ^^^  submission, 
a  decree-arbitral  was  pronounced  on  2d  March  1846,  fixing  the  sum  to  be  paid  to  the  respondent 
at  ;£840.  This-sum  was  tendered  to,  but  refused  by,  the  respondent,  who  soon  after  brought  a 
reduction  of  the  decree-arbitral,  on  the  ground  of  informality  in  the  procedure ;  and,  in  that 
action,  decree  of  reduction  passed  in  absence. 

Meanwhile,  on  12th  June  1846,  a  notice  in  terms  of  the  36th  section  of  the  Lands  Clauses 
Consolidation  Act,  was  served  upon  the  advocators  by  the  respondent,  intimating  tl^t  he 
claimed  from  the  railway  company  the  sum  of  £2200  as  the  price  of,  and  compensation  for,  the 
ground  and  buildings  to  be  taken  by  the  company,  and  the  farther  sum  of  £^00  as  compensation 
for  injury  done,  or  to  be  done,  generally  to  the  remaining  part  of  his  property  by  the  con- 
templated operations ;  and  at  the  same  time  giving  notice  of  his  desire,  upon  the  failure  on 
the  part  of  the  advocators  to  pay  the  sums  claimed,  to  have  the  amount  of  the  price  and 
compensation  determined  by  a  jury. 

Without  giving  any  preliminary  notice,  (the  necessity  for  which,  under  the  37th  section  of  the 
above  statute,  was  the  subject  of  the  present  action,)  the  railway  company,  upon  3d  July  1846, 
presented  a  petition  to  the  Sheriff,  praying  that  a  jury  might  be  summoned  to  determine  the 
question  of  disputed  compensation  between  them  and  the  respondent.  The  petition  was  ad- 
mitted to  have  been  presented  within  twenty-one  days  after  receipt  of  the  above-mentioned 
notice  by  the  respondent,  as  required  by  the  36th  secdon  of  the  Lands  Clauses  Consolidation  Act. 

The  Sheriflf-substitute  of  Fifeshire,  at  Cupar,  after  some  discussion  as  to  the  competency  of 
the  procedure,  allowed  the  respondent  to  give  in  answers  to  the  petition.  In  these  answers,  the 
only  ground  of  objection  to  the  petition  which  requires  to  be  noticed,  was  the  following — viz.  that 
while  the  Edinburgh  and  Northern  Railway  Company  had  complied  with  the  terms  of  the  36th 
section  already  referred  to,  by  presenting  their  petition  to  the  Sheriff  within  twenty-one  days 
after  receipt  of  the  notice  served  upon  them  by  the  respondent,  they  had  failed  to  comply  with 
the  requirements  of  the  37th  section  of  the  said  act,  by  which  it  is  provided,  that — *'  before  the 
promoters  of  an  undertaking  shall  present  their  petition  for  summoning  a  iury  for  settling  any 
question  of  disputed  compensation,  they  shall  give  not  less  than  ten  days  notice  to  the  other 
party  of  their  intention  to  cause  such  jury  to  be  summoned  ;  and,  in  such  notice,  the  promoters 
of  the  undertaking  shall  state  what  sum  of  money  they  are  willing  to  give  for  the  interest  in  such 
lands  sought  to  be  purchased  by  them  from  such  party,  and  for  the  damage  to  be  sustained  by 
him  by  the  execution  of  the  works.*' 

The  Sheriff  in  consequence  of  the  ten  days'  notice  not  being  given  under  8  Vict.  19,  §  37, 
dismissed  the  petition.     The  Lord  Ordinary  adhered  and  the  First  Division  also. 

The  Railway  Company  appealed,  and  prayed  for  a  reversal  for  the  following  reasons : — 

1.  Because  the  statute  contemplates  two  several  cases  of  application  for  jury  trial — the  one 
where  the  company  take  the  initiative,  and  spontaneously,  and  without  express  requisition,  present 
their  petition  to  the  Sheriff ;  the  other  where,  imder  §  36,  the  initiative  is  taken  by  the  proprietor, 
and  he  expressly  requires  the  application  to  be  made  within  twenty-one  days ;  and  a  provision 
intended  to  be  applied  to  the  one  case  merely,  cannot,  rightly  or  legally,  be  made  applicable  to 
the  other.  2.  Because  the  ten  days*  notice  of  intention  to  present  a  petition  to  the  Sheriff  is  only 
applicable  to  the  case  in  which  the  company  take  the  initiative,  and  not  to  the  case  contemplated 
in  §  36,  in  which  the  proprietor  himself  makes  a  requisition  for  the  trial,  which  must  within 
twenty-one  days  be  complied  with.  3.  Because,  even  if  the  statute  required  notice  in  the  case 
contemplated  in  §  36,  yet  the  provision  of  the  statute  on  that  subject  being  directory  merely, 
the  want  of  that  notice  in  the  present  case  did  not  infer  a  nullity  in  the  petition,  and  its 

*  See  previous  report,  10  D.  1013  ;  20  Sc.  Jur.  371.      S.  C.  i  Macq.  Ap.  284:  24  Sc  Jur.  413. 
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consequent  dismissal,  coupled  with  the  consequence  of  the  company  becoming  penally^liable 
for  the  full  sum  demanded  by  the  respondent;  but  the  utmost  extent  of  right  given  to  the 
respondent  was  merely  to  demand  that  the  purposes  of  the  notice  should  still  be  secured  to 
him,  —  which  might  have  been  competently  and  effectually  done  without  dismissing  the 
petition. 

The  respondent  answered  thaX — i.  The  petition  presented  by  the  appellants  to  the  Sheriff  was 
incompetent,  and  not  in  terms  of  §  37  of  8  Vict.  c.  19,  in  respect  that  the  appellants  did  not,  upon 
presenting  their  petition,  give  ten  days*  previous  notice  to  the  respondent.  2.  In  any  view,  the 
judgment  of  the  sheriff  is,  by  $  139,  declared  to  be  final  and  conclusive,  and  not  subject  to  the 
review  of  the  Court  of  Session.  3.  The  warrant  taken  by  the  appellants  to  cite  the  respondent 
was  irregular,  not  being  conformable  to  the  provisions  of  the  statute,  and  the  citation  served  on 
the  respondent  was  null  and  void. 

After  the  above  judgment  of  the  Court  of  Session,  the  respondent  brought  an  action  narrating 
the  above  procedure,  and  concluding  for  payment  of  ^3000  (the  £7.200  and  ^800  above 
mentioned)  from  the  company,  as  being  boimd  now  to  pay  him  that  sum  as  the  compensation 
claimed  by  him,  and  on  the  ground  that  he  was  entitled  to  it  absolutely,  without  further  procedure, 
as  a  consequence  of  the  failure  of  the  company  in  duly  presenting  their  petition  to  the  Sheriff 
within  twenty-one  days. 

The  company  resisted  the  action.  The  Lord  Ordinary  found  in  favour  of  the  pursuer,  and  the 
First  Division  adhered. 

The  company  also  appealed  against  this  judgment,  pleading  that — i.  The  petition  presented 

by  the  appellants  to  the  Sheriff  of  Fifeshire  was  presented  in  due  compliance  with  the  provisions 

of  $  36  of  the  statute.   It  was  unnecessary,  towards  making  a  valid  and  competent  petition  under 

that  section,  that  there  should  have  been  ten  days*  notice  of  the  intention  to  present  it,  such  as 

is  provided  for  in  §  37,  because  that  notice  is  only  required  where  the  company  take  the  initiative, 

and  make  application  for  a  jury  trial  ex  propria  moiUy  and  not  where  the  proprietor,  under  §  36, 

makes  an  express  requisition  for  jury  trial,  with  which  the  company  is  bound  to  comply.     The 

petidon  therefore,  having  been  validly  presented  without  such  previous  notice,  the  provisions  of 

the  statute  were  fully  complied  with  ;  and  the  alleged  penal  consequence  of  non-compliance  did 

not  arise.     2.  Supposing  that  the  ten  days*  notice  of  the  intention  to  present  the  petition  had 

been  requisite,  there  was  still  no  ground  for  holding  the  petition  to  be  null,  and,  on  that  ground, 

enforcing  against  the  appellants  the  penal  provision  applicable  to  the  case  in  which  no  petition 

is  presented,  as  the  provision  concerning  the  notice  is  at  best  directory  merely,  not  imperative  ; 

— far  less  imperative  in  such  a  sense,  that  the  want  of  the  notice  would  not  only  nullify  the  petition, 

bat  raise  against  the  appellants  the  penal  obligation  of  paying  the  whole  sum  demanded.  It  was 

stiU  competent  to  attain  all  the  objects  for  which  the  notice  was  intended,  without  dismissing  the 

pedtion  by  orders  made  in  the  process  which  the  petition  originated.     And  this  was  the  proper 

course  to  follow.    The  petition  still  remained,  and  ought  so  to  have  been  held,  a  competently 

presented  petition ;  and,  being  so,  the  jpenal  obligation  arising  on  default  of  its  being  presented 

did  not  take  effect.   3.  In  any  view,  and  even  supposing  that  it  was  proper  to  dismiss  the  petition 

for  want  of  previous  notice,  the  penal  obligation  was  not  enforceable ;  for  whilst  the  notice  is 

required  by  S  37>  that  section  does  not  enact  any  penalty  for  the  want  of  such  notice,  nor  declare 

that,  in  default,  the  company  shall  be  bound  to  pay  the  full  sum  demanded.     The  penalty  is 

enacted  by  %  36,  and  takes  effect  only  in  default  of  a  petition  being  presented.     If  a  petition 

should  be  actually  and  in  good  faith  presented,  this  is  sufficient  to  satisfy  the  statute,  and  to  avoid 

the  penalty.  The  object  of  the  statute — viz.  to  put  it  within  the  power  of  the  proprietor  to  proceed 

to  a  jury  within  a  limited  and  definite  period — was  fully  secured  to  the  respondent.    The 

statutory  object  being  attained,  the  statutory  penalty  is  not  demandable. 

The  respondent  answered  that — ^The  appellants  having  failed  to  avail  themselves  of  the  privilege 
conceded  to  them  by  8  Vict.  c.  19,  of  having  the  price  or  compensation  named  by  the  respondent, 
for  his  land  compulsorily  taken  by  the  appellants,  submitted  to  a  jury  in  the  manner  and  within 
the  time  prescribed  by  that  act,  must  be  held  liable  for  the  amount  of  the  price  or  compensation 
as  fixed  by  the  respondent. 

SoL'Gen.  Kelly  and  Afoncreiffiot  appellants. — The  question  is,  if,  in  cases  wh^re  the  company 
have  not  taken  the  initiative,  and  petitioned  for  a  jury  ex^proprio  motUy  §  37  applies.  If  it  does, 
it  is  obvious  that  the  company,  instead  of  having  21  days  to  deliberate  whether  they  should  pay 
the  sum  claimed,  or  resort  to  a  jury,  would  have,  in  fact,  only  1 1  days,  for  by  §  36  they  must 
present  their  petition  within  21  days,  and  by  §  37  they  must  give  notice  10  days  before  that. 
Yet  the  legislative  clearly  intended  they  should  have  21  days  for  such  deliberation,  for  sec.  23, 
which  is  the  converse  of  §  36,  and  deals  with  the  case  of  arbitration,  allows  that  period.  Besides,  in 
the  English  O>nsolidation  Act  (8  and  9  Vict.  c.  18),  one  clause  deals  with  the  cases  both  of  arbi- 
tration and  a  jury,  and  21  days  are  given,  n  both  events ;  and  though,  in  the  act  for  Scotland, 
there  are  two  clauses  instead  of  one,  there  is  no  reason  to  suppose  the  effect  is  different  as  to  the 
number  of  days.  It  is  said  this  ten  days'  notice  is  necessary  to  enable  the  owner  to  determine 
whether  or  not  he  ought  to  enter  into  arbitration;  but  the  ver>'  fact  of  his  having  proceeded 
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under  §  36  shews  be  had  abandoned  the  idea  of  arbitration.  He  had  made  up  his  mind  to  this 
point — he  says,  "  Pay  me  the  sum  I  ask,  or  summon  a  jury."  Hence  it  was  quite  superfluous 
and  unnecessary  for  the  company  to  renew  an  offer  before  petitioning  for  the  jury.  No  such 
corresponding  obligation  is  imposed  on  the  landowner,  and  why  should  it  be  on  the  company? 
There  is  no  clause  calling  for  such  a  counter-proposal.  Besides,  if  it  were  necessary,  how  easy 
would  it  be  for  the  company  to  comply  with  that  formality,  by  tendering  a  nominal  sum  of  is. 
There  is  no  mutuality  in  such  a  construction  of  the  statute. 

[Lord  Brougham. — You  talk  of  mutuality  :  If  that  were  a  guide,  and  if,  as  you  say,  a  nominal 
tender  of  is.  would  satisfy  the  statute,  it  would  follow,  that  if  the  landowner  did  not  accept  that 
offer  within  a  certain  time,  then  the  company  might  have  his  land  for  nothing.  That  would  be 
to  make  it  a  mutuality.] 

It  would  be  no  more  unjust,  however,  in  the  company  to  take  the  land  for  is.,  than  for  the  land- 
owner to  compel  them  to  give  him  j£3oo,ooo,  merely  because  he  asked  it. 
[Lord  Chancellor. — Would  it  not  be  an  evasion  of  the  act  for  the  company  to  offer  is.  ?] 

No  ;  a  railway  company  never  does  make  a  tender  of  what  it  really  believes  is  the  true  value. 
We  say,  therefore,  that  taking  a  view  of  this  scheme  of  the  whole  statute,  §  37  looks  forward 
but  not  backward — that  it  qualifies  the  succeeding  clauses,  but  not  §  36.  2.  Is  §  37  imperative, 
or  directory  ?  The  omission  to  give  the  ten  days'  notice  was  at  most  a  mere  irregularity,  and  not 
a  ground  of  nullity. 

[Lord  Chancellor. — In  what  order,  then,  ought  the  party  to  have  proceeded,  according  to  your 
construction  ?] 

He  should  have  gone  to  the  Sheriff  and  asked  ten  days*  notice  to  be  given  to  him,  and  that  the 
trial  might  be  put  off  until  it  should  be  so  given  ;  and  if  he  was  entitled  to  the  counter-proposal 
or  offer  from  the  company,  that  that  also  should  be  made. 
[Lord  Chancellor.— Where  is  the  authority  in  the  statute  for  all  that  ?] 

We  may  as  well  ask,  where  is  the  authority  for  any  proceedings  before  the  Sheriff,  except  his 
merely  issuing  a  warrant  for  a  jury.  His  general  jurisdiction  is  not  conferred  by  this  statute, 
simply  because  he  is  a  judicial  officer  well  known  to  the  law  of  Scotland  ;  and  his  power  is 
assumed  to  be  this — to  do  justice  generally  between  the  parties.  He  could  competently  have 
piit  the  respondent  in  the  position  in  which  he  would  have  stood  had  the  ten  days'  notice  been 
given. 

[Lord  Chancellor. — How  could  the  Sheriff  give  a  benefit  which  is  not  conferred  by  the 
statute  ? 

[Lord  Campbell. — ^The  Sheriff  has  no  nodi/e  officium  here ;  he  acts  under  the  statute,  and  be 
las  only  to  construe  the  statute,  and  do  what  it  enjoins.] 

The  Sheriff  has  a  general  jurisdiction  by  the  law  of  Scotland,  and  the  statute  assumed  that  as 
a  basis — hence  it  did  not  give  him  a  power  to  examine  witnesses,  &c.,  simply  because  he  had  the 
power  already  without  the  statute. 

[Lord  Chancellor. — Then  you  mean,  in  short,  that  he  could  dispense  with  the  latter  part  of 
§  37,  and  grant  an  equivalent  for  it.] 

We  think  he  could.  The  only  difference  between  the  English  and  the  Scotch  act  is,  that  the 
Sheriff  in  Scotland  has  the  power  to  do  justice  between  the  parties.  Besides,  ^  36  is  -a  highly 
penal  enactment — it  makes  a  silence  on  the  part  of  the  company  for  a  certain  time,  to  amount  to 
acquiescence;  and  if  the  company,  through  some  slight  mistake,  should  omit  any  of  the  require^ 
ments,  they  might  have  to  pay  ten  times  the  real  value  of  the  ground,  simply  because  the  owner 
may  have  asked  it.  Section  36  must  therefore  be  construed  strictly  in  favour  of  the  company, 
and  the  language  cannot  be  extended  beyond  the  requirements  of  that  clause,  all  of  which  have 
been  complied  with.  Further,  the  act  contains  no  provision,  that  if  ten  days*  notice  be  not  given, 
the  petition  shall  be  null  and  void.  There  is  no  irritant  clause,  and  therefore  no  nullity  ensues 
— Ersk.  2,  II,  7  ;  Maxwell  v.  Stevenson^  5  W.  S.  269 ;  Thames  Co.  v.  Rose^  3  Railway  Ca.  177 ; 
Corregal  v.  London  and  Blackwall  Co.^  ibid.  41 1.  Stair  says  (i,  17, 14),  everything  done  contrary 
to  the  order  or  prohibition  of  a  statute  is  not  a  nullity ;  see  also  Stair,  4,  40^  16.  A  good  test  of 
nullity  is  this  : — Suppose  the  respondent  had  taken  no  objection  at  all,  would  the  petition  not  have 
been  good  ?  Besides,  though  the  petition  may  not  Lave  been  a  good  foundation  of  the  inquiry, 
it  might  have  been  good  for  other  purposes.  Thus  a  summons,  though  insufficient  to  found  a 
decree,  may  yet  be  good  to  interrupt  prescription. — Stair,  2,  12,  26.  So  here  the  petition  was  at 
least  good  to  avoid  the  penalty  by  default ;  the  respondent  may  have  been  entitled  to  stop  the 
proceedings,  but  not  to  go  for  the  whole  sum  on  the  ground  of  default. 

Second  Appeal. — The  respondent  here  was  as  much  out  of  the  statute  as  we  were.  He  took 
advantage  of  §  36  at  the  time  the  award  stood  unreduced.  He  had  elected  his  course ;  and 
there  is  no  power  given  by  the  statute  to  a  party  who  has  elected  to  go  into  arbitration,  to  %o 
simultaneously  to  a  jury.     Section  23  seems  clear  as  to  this. 

[Lord  Brougham. — I  see  no  trace  of  this  argument  having  been  taken  in  the  Court  below. 
You  can  only  raise  it  here  if  the  record  will  admit  of  it.] 

We  think  we  are  warranted  in  now  raising  it,  especially  under  our  second  plea  in  the  defence?. 
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which  was,  "that  the  claim  is,  on  its  merits,  groundless."  The  parties  had  both  engaged  to  go 
into  an  arbitration,  and  that  arbitration  was  going  on,  and  the  award  was  unreduced  when  the 
respondent  served  his  notice.  Now,  in  these  circumstances,  we  were  not  bound  to  answer  that 
notice.  The  notice  was  incompetent,  while  the  alternative  course  was  being  taken.  Suppose, 
before  the  award  had  been  given,  he  had  treated  it  as  null,  taking  the  chance  of  its  ultimately 
turning  out  objectionable,  would  we  have  been  bound  to  answer  the  notice  so  served  ?  The 
election  of  the  one  course — that  of  arbitration — ^was  totally  inconsistent  with  his  proceeding  at 
the  same  time  to  take  the  benefit  of  the  other  course — viz.  jury  trial. 

[Lord  Campbell. — Then  how  was  the  price  here  to  be  ascertained  unless  by  the  amount  of 
the  landowner's  demand — ^the  petition,  as  you  assume,  being  null,  and  the  ground  being  taken 
possession  of?] 
It  is  difficult  to  say. 

Bethell  Q.C.,  and  A.  Brautty  for  respondent — 
[Lord  Chancellor. — You  need  not  address  yourselves  to  the  appellants*  last  argument,  raised 
here  for  the  first  time,  as  we  think  the  record  does  not  admit  of  it  being  urged  as  a  point  in  the 
case.] 

It  has  been  long  settled  in  our  law,  as  well  as  in  Scotch  Appeals,  that  where  a  statute  conferring 
povers  on  a  company  to  acquire  land  in  inviiumy  lays  down  certain  directions  to  be  observed, 
these,  so  far  from  being  merely  directory,  are  in  fact  preliminary  conditions.  They  must  be 
strictly  performed— ^/r  Lord  Eldon  in  Blakemore  v.  Glamorgan  Canal  Co,^  i  Mylne  and  K.  162 ; 
GoldUy,  Oswald^  2  Dow,  534;  Shandw,  Hendersony  2  Dow,  519;  Webb^s  Case,  i  RaiL  C.  599. 
The  Court  is  not  to  be  moved  by  the  mere  hardship  of  the  individual  case,  else  it  would  have  a 
dispensing  power.  But  there  is  no  trace  of  such  a  doctrine  either  in  law  or  equity.  The  Court 
has  no  duty  to  perform  but  to  construe  the  act.  It  is  said  here,  that  if  §  37  apply  to  a  case 
in  another  part  of  the  statute  to  which  §  36  does  not  apply,  thiS  shews  that  §§  36  and  37 
refer  to  distinct  classes  of  cases.  But  this  is  an  unsound  mode  of  construction.  The  words  of 
S  37  are  universal,  and  most  comprehensive,  and  this  universality  cannot  be  thus  cut  down  to 
the  measure  of  one  or  two  cases  only.  When  we  take  §  36  along  with  §  37,  there  is  some- 
thing reasonable  in  the  arrangement  Thus,  of  the  21  days  given  to  the  company,  the  first  1 1 
are  for  deliberation  ;  till  the  end  of  them,  the  company  are  in  dubio.  But,  then,  if  they  resolve 
to  petition,  they  must  give  ten  days'  notice  to  the  landowner — and  why?— in  order  that  he 
also  may  have  time  to  deliberate  on  their  offer,  and  to  prepare  for  the  trial.  There  is  no  pretence 
for  saying  the  Sheriff  had  any  extraordinary  power  to  act.  He  merely  acted  ministerially,  and 
could  only  act  in  that  way.  A  court  of  equity  even  will  not  relieve  from  the  observance  of  a 
statute,  unless  a  fraudulent  use  has  been  made  of  the  provisions  of  the  statute. 

Second  Appeal, — The  company  having  taken  possession  of  the  land,  cannot  now  turn  round 
and  say  the  price  is  a  penalty,  and  they  ought  to  be  relieved  from  paying  it   The  contract  of  sale 
has  been  completed,  but  the  power  of  ascertaining  the  price  by  a  jury  has  been  lost,  and  the 
respondent  is  thus  entitled  to  the  sum  he  demanded. 
iioncreiffr^\X\&dL  for  appellants. 

Lord  Chancellor  St.  Leonards.— My  Lords,  in  this  case  there  are  two  appeals  ;  and  for 
myself  I  must  say,  agreeing  with  my  noble  and  learned  friends,  that  during  the  whole  of  the 
argument,  I  have  not  been  able  to  entertain  any  doubt  as  to  the  true  construction  of  this  act  of 
parliament— and  this  certainly  is  one  of  several  cases  which  your  Lordships  have  heard  during 
the  present  session,  in  which  an  attempt  has  been  made  to  put  what  I  shall  term  a  violent  con- 
struaion  on  the  plain  words  of  an  act  of  parliament.  I  am  very  far  from  saying  that  you  ought 
not  to  put  a  construction  on  general  words  so  as  to  limit  their  operation,  if  you  find  materials  to 
do  so  upon  the  face  of  the  act  of  parliament  itself ;  but  if  words  are  perfectly  plain,  and  apply  to 
all  cases  generally,  it  is,  in  fact,  legislation  to  cut  down  their  operation,  simply  because  they  bear 
hard  on  an  individual  in  a  particular  case. 

Now,  my  Lords,  this  act  of  parliament  appears  to  me  to  be  very  sensibly  framed.  It  provides 
for  companies  which  have  power  to  take  lands  in  invitum;  if  they  can,  they  are  to  agree  with 
the  parties,  and  if  they  cannot  agree,  they  may  go  to  arbitration ;  and  §  35  provides  for  the 
case  of  arbitration  failing  within  three  months, — if  it  does  fail,  the  party  seeking  compensation  is 
required  to  do  something  under  that  particular  section. 

in  this  case,  under  §  17  of  the  act,  the  company  gave  notice  of  their  intention  to  buy,  and 
that  nodces,  followed  up  by  what  took  place,  made  as  perfect  a  contract  as  could  exist. 

It  is  said  that  §  36  is  highly  penal.  It  may  be  very  disadvantageous,  and  may  operate  very 
barshly  on  the  company  in  this  case,  if  they  have  made  a  slip ;  but  there  is  nothing  penal  in  it 
—it  is  the  simplest  of  all  simple  things.  If  there  be  no  agreement,  no  arbitrament,  binding  on 
the  parties,  the  party  claiming  compensation  shall  have  liberty  to  require  a  jury,  stating  the  price 
^  is  willing  to  take  ;  and  he  does  that  at  the  peril  of  having  to  pay  the  costs  under  a  subsequent 
section.  Supposing  §  37  is  to  be  embodied  in  §  36,  where  would  be  the  hardship  or  diffi- 
CttltY  of  construction  ?  If  a  party  entitled  to  compensation  gives  a  notice  such  as  is  required  by 
§  3^  the  company  will  have  to  do  this.     In  the  first  place,  they  will  have  to  give  a  notice  to 
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the  party  that  they  intend  to  present  a  petition  to  the  Sheriff  for  a  junr,  as  they  do  not  agree  to 
the  sum  proposed.  It  has  been  very  often  dropped  at  the  bar  as  ir  §  37  simply  required  a 
notice  ;  but  it  requires,  with  a  notice,  an  act  of  the  deepest  importance  to  be  done,  viz.  that  the 
company,  as  purchasers,  shall  state  the  price  that  they  are  willing  to  give.  In  that  case^  the 
parties  are  put  on  a  state  of  equality ;— one  party  is  bound  to  state  the  sum  he  asks,  and  the 
other  the  sum  he  is  willing  to  give. 

We  are  told  at  the  bar,  and  I  know  it  to  be  correct,  that  this  provision  is  evaded,  and  that 
companies,  being  alarmed  lest  the  sum  they  offer  should  be  considered  the  smallest,  put  a  nomi- 
nal sum.  That  is  an  evasion  of  the  act  of  parliament.  I  do  not  say  it  is  one  that  can  be 
punished,  but  it  is  an  evasion  of  the  clear  intention  of  the  act  of  parliament,  which  meant  that 
the  parties  should  state  distinctly  the  sum  the  one  is  willing  to  give,  and  the  other  to  take. 
Again,  the  company  is  to  be  at  the  peril  of  costs,  and  they  are  punished  in  that  respect.  Sup- 
posing §  37  to  be  embodied  in  §  36,  and  the  company  have  first  to  give  a  notice  to  the 
person  entitled  to  compensation — that  is,  to  the  owner  of  the  land — of  their  intention  to  present 
a  petition  to  the  Sheriff  for  a  jury,  that  requires  ten  days'  notice,  and,  as  I  have  already  stated, 
they  must  add  to  that  the  price  they  are  willing  to  give.  Then,  within  21  days,  they  must  present 
a  petition  to  the  Sheriff ;  and  what  is  the  consequence  if  they  do  not  ?  That  which  is  called  a 
penal  consequence,  ensues.  Now,  what  is  the  consequence  ?  The  man  to  whom  the  property 
belongs,  has  stated  the  sum  he  is  willing  to  take  for  it ;  the  man  to  whom  the  property  is  to 
belong,  is  called  upon  to  state  the  sum  he  is  willing  to  give ;  and  if  he  who  is  to  buy  does  not 
desire  a  jury  to  be  summoned  within  21  days,  then  he  is  to  be  considered  as  fixed  to  the  price 
named.  It  may  be  a  low  price,  or  it  may  be  a  high  price  ;  but  the  act  of  parliament  endeavoured, 
in  requiring  a  price  to  be  stated,  to  prevent  litigation,  and  to  induce  the  one  party  to  state  a  sum 
which  the  other  party  might  be  inclined  to  give,  and  so  to  prevent  the  necessity  of  going  to  a 
jury.  The  case  has  been  argued  simply  on  §  36  ;  and  it  is  said,  if  you  import  §  37,  then, 
in  the  first  place,  where  are  the  21  days  ?  I  think  that  argument  was  very  satisfactorily  answered 
by  Lord  Fullerton  in  the  Court  below, — it  is  not  any  given  number  of  days,  but  it  is  any  day 
within  the  21  days.  It  may  be  the  last  day.  Section  37  requires  that  you  should  give  ten  days* 
notice  before  you  present  your  petition  to  the  Sheriff.  Then  you  have  the  21  days.  Suppose, 
under  §  37,  you  give  the  notice  of  your  intention,  and  you  do  not  choose  to  follow  that  up 
under  §  36,  I  am  not  aware  that  there  is  any  power  to]  compel  you  to  do  so ;  and  if  not,  you 
would  have  the  2 1  days  ;  you  are  called  upon  to  do  an  act  sooner — ^that  is,  to  tell  the  pwirty  ten 
days  before  you  can  do  the  act,  that  you  mean  to  do  that  act — that  is,  present  a  petition.  Under 
the  clause,  you  have  the  21  days  in  which  to  present  a  petition  ;  and  if  you  do  not  like  to  do  so, 
you  need  not  do  so, — and  you  may  then  take  what  are  called  these  penal  consequences, — you 
may  take  the  estate  at  the  sum  at  which  it  is  offered  to  you. 

Now,  considering  that  the  company  are  bound  from  the  time  they  give  the  notice,  and  that  the 
party  seeking  to  obtain  the  price  for  his  land  is  bound,  from  the  time  he  asks  for  a  jury,  to  state 
the  sum  he  is  willing  to  take  if  the  company  do  not  choose  to  avail  themselves  of  the  opportunity 
afforded  to  them  of  going  to  a  jury  under  §  36,  there  is  a  perfect  contract.  One  party  says, 
**  I  give  you  notice  that  I  am  going  to  buy  your  land,  and  I  am  ready  to  give  you  ;£i 0^000  for  it* 
The  other  party  either  acquiesces,  and  takes  the  ;^  10,000,  or  elects  to  have  the  matter  tried  by 
a  jury.  I  see,  therefore,  no  hardship  in  the  case  ;  the  hardship,  if  there  be  any,  is,  that  there 
might  be  something  ambiguous  on  the  face  of  the  act  of  parliament, — that  is  the  only  hardship 
I  can  see ;  for  if  the  act  of  parliament  has  once  received  a  proper  construction,  there  is  no 
difficulty,  and  no  hardship. 

Now  §  37,  which  immediately  follows  §  36,  is  in  the  most  express  terms  applicable  to  any 
case,  and  to  all  cases,  in  express  words,  following  upon  §  36,  which,  at  the  latter  portion  of  it, 
refers  expressly  to  the  summoning  of  a  jury  to  try  the  amount  of  compensation.  Yet  the  argu- 
ment is  rather  singular  on  this  point  It  is  said,  §  37  will  apply  to  the  case  where  there  is  an 
initiative  on  the  part  of  the  company,  but  it  does  not  apply  to  a  case  where  the  initiative  is  on 
the  part  of  the  person  claiming  compensation.  Why  ?  Are  you  to  introduce  the  words — "  In  the 
case  which  is  not  before  provided  for  ? "  There  is  no  case  provided  for  in  this  act  of  parliament, 
previously  to  this  section,  speaking  of  the  compan/s  seeking  to  have  compensation  settled  by  a 
jury.  Therefore,  if  it  does  refer  to  anything  preceding,  it  must  be  to  §  36,  and  it  is  admitted 
that  it  does  apply  to  the  section  which  follows.  The  company  have,  under  §  38,  themselves  to 
begin,  and  they  are  to  present  a  petition  to  the  Sheriff,  and  give  previous  notice  of  their  intention 
to  do  so,  in  order  to  have  the  compensation  assessed ;  and  it  is  then  admitted  that  §  37 
applies  to  that.  There  is  much  more  reason  for  contending  that  it  applies  to  §  36,  because,^  in 
the  case  to  which  it  is  admitted  it  does  apply,  the  other  party  has  not  been  called  upon  to  state 
the  sum  which  he  is  willing  to  take ;  he  has  not  bound  himself  at  all ;  but  this  act  of^  parliament 
requires,  in  a  given  case,  that  the  man  to  whom  the  land  belongs  shall  bind  himself  by  making 
an  offer.  Can  there  be  any  case,  therefore,  under  this  act  of  parliament,  which  so  strongly— so 
naturally — according  to  its  clear  import  and  meaning,  requires  that  the  company  should,  in  order 
to  meet  fairly  the  other  side,  give  notice,  in  terms  of  the  act  of  parliament,  of  the  sum  which 
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they  are  willing  to  give  ?  They  are  to  give  that  notice  in  all  other  cases ;  and  when  this  case 
requires  the  application  of  the  law  more  strongly  than  any  other  case  that  can  exist,  why  is  it  by 
coastruction  only,  and  in  the  face  of  the  strongest  and  most  clear  words,  comprising  this  as  well 
as  every  other  case,  to  be  excluded  ?  If  any  case  is  to  be  excluded,  this  is  the  precise  case  which 
ought  to  fall  within  the  rule ;  and  I  need  not  rely  on  the  juxtaposition,  but  no  one  can  look  at  the 
collocation  of  the  sections  without  seeing  that  the  arbitration  clauses  are  to  form  one  system,  the 
jury  clauses  are  to  form  one  system,  and  then  the  clauses  carry  out  that  system.  I  therefore 
submit  to  your  Lordships,  without  the  slightest  hesitation,  that  this  clause  clearly  applies  to  the 
case  at  the  bar,  and,  applying  it,  it  extends  to  §  36. 

Now,  §  38  requires,  that  in  every  case  in  which  any  such  question  of  disputed  compensation 
shall  require  to  be  determined  by  a  jury,  the  company  shall  present  a  petition  to  the  Sheriff, 
signed  by  a  certain  officer.  Can  it  apply  to  anything  more  strongly  than  to  those  cases 
provided  for  in  §§  36  and  37  ?  It  may  apply  to  other  cases,  but  it  clearly  applies  to  those ; 
and  it  is  admitted  at  the  bar,  that  if  it  does  apply  to  §  37,  it  clearly  and  equally  applies  to  the 
other. 

Without,  therefore,  going  further  into  the  construction  of  this  act  of  parliament,  -which  I  take 
leave  to  say,  in  my  mind,  admits  of  no  doubt,  the  clear  construction,  I  submit  to  your  Lordships, 
is,  that  §  37  is  to  govern  and  rule  §  36,  and  §  38  equally  applies,  and  that,  consequently, 
the  company  were  bound,  not  only  to  give  a  ten  days'  notice  to  the  person  claiming  compensation, 
of  the  intention  to  present  the  petition,  and  to  state  the  sum  which  they  were  willing  to  give,  but 
they  were  boimd  also  to  present  that  petition  within  twenty-one  days  after  receipt  of  a  notice 
from  the  person  so  claiming.  If  that  be  the  true  construction,  there  is  an  end  of  all  the  difficulty 
vhich  is  suggested  at  your  Lordships'  bar;  because  the  argument  there  presents  the  difficulty, 
simply  by  confining  the  operation  of  §  36  within  the  limits  of  that  section,  whereas  the  moment 
you  hold  that  §  37  is  by  true  construction  embodied  into,  and  forms  part  of,  §  36,  there  is  an  end 
of  aU  difficulty.     My  Lords,  that  disposes  of  the  Jirst  appeal. 

Now,  my  Lords,  the  second  appeal  is  in  regard  to  the  price.  As  soon  as  the  difficulty  which 
had  been  suggested,  and  which  had  no  foundation  in  law,  with  regard  to  the  award,  is  removed, 
the  cases  stand  on  the  same  footing;  for  as,  by  the  true  construction,  there  was  a  contract 
between  the  company  and  Mr.  Leven,  the  person  entided  to  the  estate,  for  ;£30oo — ^and  as,  by 
§  36^  where  the  party  has  before  elected  to  take  the  estate  at  the  sum  asked,  a  right  of  action 
is  given  to  the  party  entitled  to  the  simi,  to  recover  it  from  the  company — that  action  appears  to 
me  not  to  have  admitted  of  any  defence ;  and  I  suppose,  from  what  I  see  in  the  papers,  that 
hardly  any  defence  was  attempted  to  be  setup;  and  if  any  defence  was  set  up,  it  did  not  succeed. 
The  right  of  action  has  accrued;  the  company  are  in  possession  of  the  land  which  they  took  under 
their  clauses  giving  them  the  right  to  do  so ;  they  deposited  the  money ;  they  are  not  to  be 
prejudiced,  undoubtedly,  by  that ;  but  the  effect  of  the  affirmance  which  I  propose,  with  your 
Lordships'  concurrence,  to  give  to  the  decision  of  the  Court  below,  will  be,  that  the  land  will 
belong  to  the  company,  and  £yyyo  will  be  paid  by  the  purchaser. 

Lord  Brougham. — My  Lords,  this  case  depends  entirely  on  the  construction  of  the  36th  and 
37^  sections  of  the  act  The  authorities  which  have  been  referred  to  in  this  case  throw  no 
important  light  on  the  question  in  dispute ;  either  they  are  general, — that  is,  directory,  about 
vhich  there  can  be  no  dispute  whatever,  and  therefore  in  that  view  they  are  immaterial, — or  they 
are  too  particular,  if  you  come  to  the  special  cases  to  which  the  dicta  of  judgments  and  decisions 
apply;  for  tmless  it  is  perfectly  clear  what  is  the  result  of  a  statute  being  found  to  be  imperative, 
or  directory, — that  bemg  admitted  on  all  hands,  the  only  question  is,  whether  the  section  in 
discussion  and  the  case  at  the  bar  fall  within  the  one  description  or  the  other;  and  nothing  is  less 
fruitful  than  examining  a  case  which  does  not  come  on  all  fours  with  the  case  at  the  bar,  because 
statutory  provisions  do  not  coincide  in  all  particulars;  for  it  depends  entirely  on  the  close  resem- 
blance between  the  two  cases,  whether  the  statute  or  the  statutory  provision  in  question,  falling 
within  the  one  description  or  the  other,  is  directory  or  not  Therefore  I  lay  out  of  view  altogether 
those  decisions  referred  to  by  way  of  authority. 

The  question  then  is,  whether  §  37  comes  within  and  governs  the  proceedings  referred  to  in 
§  36,  and  I  have  really  no  doubt  whatever  that  it  does.  Firsty  (though  I  do  not  rely  entirely 
on  that,)  the  juxtaposition  of  the  sections — the  one  coming  immediately  after  the  other — is  not  to 
be  laid  out  of  sight ;  but  the  substance  of  the  second  shews  clearly  that  it  does  form  part  of,  and 
is  referred  to  in,  §  36,  and  more  particularly  as  the  way  in  which  reference  is  made  to  that 
section,  I  think,  shews  it  still  more  clearly.  "Shall  present,"  says  §  37,  "their  petition  for 
summoning  a  jury  : "  Does  not  that  clearly  refer  you  back  to  what  is  laid  down  in  §  37  ?  They 
sball  present  their  petition  to  the  Sheriff  to  summon  a  jury ;  then  reference  is  made  in  §  36  to 
the  petition, — not  to  the  Sheriff,  because  that  had  been  given  before  ;  it  had  been  indicated  in  the 
unmediatcly  preceding  section  to  whom  the  petition  should  be  ;  it  is  said, — not  "their  petition  to 
the  Sheriff  to  summon  a  jury,"  but  it  is  taken  shortly, — "  shall  present  their  petition  for  summoning 
ajury." 

Now,  then,  my  Lords,  it  is  said  that  §  36  is  in  the  nature  of  a  penal  enactment     It  does  not 
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strike  me  in  that  light  at  all ;  it  is  a  statement  of  that  which  should  be  done  in  certain  circum- 
stances. There  are  different  ways  in  which  the  price  may  be  ascertained  ;  if  the  parties  do  not 
agree,  it  is  to  be  ascertained  by  arbitration  ;  or  if  that  fails,  or  is  not  adopted,  by  the  verdict  of  a 
jury ;  but  prior  to  that,  and  where  neither  of  those  clauses  are  necessary  to  be  resorted  to,  it  may 
be  ascertained  by  the  agreement  of  the  parties.  Now,  my  Lords,  1  take  the  words  which  follow 
the  words  "  and  in  default,"  to  be  only  one  mode  in  which  the  provisions  of  the  statute  point  out 
the  agreement,  or  what  should  be  taken  to  be  acquiesced  in  ;  in  these  particulars,  and  in  these 
circumstances,  the  silence  of  one  of  the  parties  shall  be  taken  to  be  consent,  and  he  shall  be 
deemed  and  taken  to  have  acquiesced. 

Now,  does  §  37,  by  its  structure,  clearly  embrace  §  36?  Nothing  can  be  more  general 
than  the  words  are, — on  summoning  a  jury  for  settling  any  case  of  disputed  compensation,  be 
shall  give  not  less  than  ten  days'  notice ;  and  it  is  perfectly  clear,  as  my  noble  and  learned  friend 
has  already  stated  to  you,  that  it  is  not  a  mere  notice,  but  there  is  to  be  a  statement  of  the  terms 
by  which  they  are  willing  to  abide.  Now  this  is  very  material  to  the  party, — the  ten  days'  notice 
is  a  benefit  to  the  party,  to  enable  him  to  make  up  his  mind  whether  he  shall  have  recourse  to  the 
verdict  of  a  jury,  or  whether  he  shall  take  the  offer  that  is  made.  He  gets  this  notice ;  the  party 
is  not  willing  to  take  this  offer,  and  is  willing  to  make  another  offer :  Will  he  accept  that  ofler  or 
not  ?  If  not,  then  it  is  to  go  before  a  jury ;  but  the  ten  days*  notice  is  very  material  to  him,  as  time 
within  which  he  may  resolve  on  either  accepting  that  offer,  or  at  all  events  coming  down  from  the 
terms  which  he  formerly  wished  to  impose  on  the  company.  The  whole  structure  of  this  section, 
connected  with  §  36,  appears  to  me  to  leave  no  doubt  that  the  provision  is  given,  and  that  the 
course  pointed  out  is  imperative,  and  that  the  company  is  bound  to  take  that  course,  and  if  that 
course  is  not  taken,  the  alternative  follows. 

I  am  therefore  of  opinion,  that  the  Court  have  put  the  right  construction  on  the  section  in  both 
instances,  both  in  the  first  and  second  appeals,  and  that  both  fall  within  the  same  description  as 
regards  their  connection  with  this  construction, — the  first  appealing  against  the  interlocutor  of  the 
Sheriff,  and  the  second  respecting  the  price. 

Lord  Campbell. — My  Lords,  I  entirely  agree  with  the  view  taken  of  this  case  by  my  noble 
and  learned  friends,  and  I  shall  occupy  but  a  very  few  minutes  of  your  Lordships*  time  in  adding 
only  one  or  two  observations. 

With  regard,  my  Lords,  to  the  first  appeal^  I  am  not  able  to  see  any  ground  for  it ;  and,  with 
the  greatest  respect  for  the  learned  Judges  who  in  the  Court  below  took  a  different  view,  I  cannot 
understand  the  view  they  took.  The  question  was,  whether  the  Sheriff  ought  to  have  summoned 
a  jury,  there  having  been  no  notice  given.  He  would  have  been  guilty  of  a  gross  breach  of  his 
duty  if  he  had  done  so,  for  it  is  expressly  enacted,  that  before  the  promoters  of  the  undertaking 
shall  present  a  petition  for  summoning  a  jury,  they  shall  specify  the  price.  Such  notice  had  not 
been  given, — therefore  the  company  had  no  right  to  present  this  petition  ;  and  they  having  no 
right  to  present  the  petition,  the  Sheriff  was  bound  to  refuse  it.  That  is  the  subject  of  the 
interlocutor  which  forms  the  subject  of  the  first  appeal, — and  I  repeat,  that  I  am  not  able  to  sec 
any  doubt  that  can  be  thrown  upon  it. 

My  Lords,  with  respect  to  the  second  appeal,  I  think  it  admits  of  more  doubt,  although,  on 
consideration,  I  entirely  agree  with  the  view  taken  by  my  noble  and  learned  friends.  It  is  quite 
clear  we  cannot  leave  out  of  our  consideration  that  there  had  been  an  abortive  arbitration. 
Although  that  point  was  not  presented  in  the  Court  below,  if  it  had  been  presented  by  the  record 
we  should  have  been  bound  to  hear  it ;  it  would  have  come  very  ungraciously,— every  presump- 
tion would  have  been  against  it ;  but,  if  fairly  taken  on  the  record,  we  should  not  have  excluded 
the  counsel  at  the  bar  from  remarking  on  it.  We  could  not  hear  it,  and,  sitting  as  a  Court  of 
Appeal,  determine  on  it,  without  the  Court  below  determining  upon  it;  we  should  then  have  been 
bound  to  hear  it.  But  after  the  consideration  it  has  had,  it  appears  that  there  are  no  allegations  to 
raise  the  point.  If  you  look  at  what  is  alleged  on  the  one  side  and  the  other,  it  is  quite  clear  that 
the  parties  entirely  abandoned  the  arbitration,  and  placed  themselves  in  the  same  situation  as 
they  would  have  been  in  if  no  arbitration  whatever  had  ever  taken  place.  What  was  the  state  of  the 
parties  upon  the  12th  of  June,  when  the  demand  was  made  by  the  landowner  ?  The  title  to  the 
land  had  been  required  by  the  company,because,  after  the  notice  had  been  given  by  the  company 
to  the  landowner,  and  the  landowner,  by  assigning  a  price  to  the  land,  had  taken  a  step,  the 
company  had  got  a  title  in  it— they  were  the  proprietors  of  the  property — but  the  price  remained 
to  be  ascertained,  and  this  act  of  parliament  has  in  a  very  clear  manner  determined  how  that  price 
is  to  be  ascertained  under  such  circumstances;  if  it  is  not  by  arbitration,  then  a  demand  is  to  be 
made  by  the  owner  of  the  land,  and  then  the  company,  if  they  do  not  acquiesce  in  that  demand, 
must,  at  the  time  there  specified,  present  a  petition,  and  they  must  give  the  notice  that  they  mean 
to  do  so,  and  that  notice  must  contain  a  counter-proposal  of  the  sum  that  the  company  are 
willing  to  give ;  and  then,  my  Lords,  follows  this  most  clear  and  plain  clause,  on  which  there 
can  be  no  disguise  or  doubt,  "  the  company  shall  present  their  petition  to  the  Sheriff  to  summon 
a  jury  for  settling  the  sums  in  the  manner  thereinafter  pointed  out,  and  in  default  thereof,  shall 
be  liable  to  pay  to  the  parties  so  entided  as  aforesaid,  the  amount  of  compensation  so  claimed. 
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and  the  same  shall  be  recovered  in  an  action."  The  legislature  has,  by  the  power  belonging  to 
it,  enacted,  that  if  the  company  do  not  follow  the  course  that  is  there  pointed  out,  they  shall 
be  conclusively  bound  to  pay  the  sum  which  has  been  demanded.  They  have  the  oppor- 
tunity of  having  a  jury  summoned,  and  a  fair  compensation  assessed  by  the  jury;  if  they  do 
not  do  that,  the  legislature  says  the  price  to  be  paid  shall  be  the  amount  that  the  landowner  has 
demanded. 

In  this  case,  my  Lords,  the  facts  are  clear ;  the  demand  was  lawfully  made  on  the  12th  of  June; 
the  coarse  has  not  been  adopted  by  the  company,  of  presenting  a  petition  in  the  manner  therein 
required, — that  is,  giving  the  notice  and  making  a  counter-offer ;  and  they  are  therefore  bound 
to  pay  this  sum ;  and  notwithstanding  I  very  anxiously  pressed  both  the  Solicitor-General  and 
Mr.  Moncreiff  as  to  how  the  price  was  to  be  ascertained,  they  were  quite  unable  to  shew  how  it 
was  to  be  ascertained  if  not  in  this  mode.  The  arbitration  might  have  gone  off, — there  would 
be  no  longer  any  arbitration ;  and  unless  the  Sheriff  had  the  power,  which  at  one  time  was 
contended  for,  of  repealing  the  act  of  parliament,  and  allowing  a  fresh  notice  to  be  given,  there 
is  no  mode  in  which  a  jury  could  be  summoned  which  could  ascertain  the  price. 

That  being  so,  as  the  price  has  been  demanded  by  the  landowner,  the  company  not  doing 
what  they  are  required  to  do,  I  think  they  are  bound  to  pay  that  price.  I  am  therefore  of 
opinion  on  the  second  appeal,  as  well  as  on  the  first,  that  the  interlocutors  appealed  from  must  be 
affirmed. 

Interlocutors  affirmed  witk  costs. 

First  Division. — Lord  Robertson,  Ordinary. — T.  W,  Webster,  Appellants'  Solicitor, — Richard- 
son, Loch,  and  Maclaurin,  Respondent's  Solicitors, 
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Sir  Windham  Carmichael  Anstruther,  Appellant,  v.  The  East  of 
Fife  Railway  Company,  Respondents. 

Railway — Presumed  Contract— Compelling  to  make  Railway — Interdict — Title  and  Interest — 
A  railway  company ^  while  soliciting  their  bill  before  parliament^  agreed  with  A,  a  landowner 
an  their  proposed  line,  in  return  for  his  support,  to  refer  all  his  claims  against  them  to  a  certain 
arbiter.  The  bill  passed,  having  had  As  support;  but  after  several  years,  no  step  having  been 
taken  to  make  the  railway,  the  shareholders  resolved  that  the  directors  should  proceed  to  dissolve 
the  company,  and  to  have  the  deposits  returned,  when  A  applied  for  an  interdict  to  prevent  the 
Erectors  from  doing  so,  and  from  violating  their  agreement  with  him,  or  doing  anything 
prejudicial  to  his  interests. 

Held  (afHrming  judgment),  that  there  was  no  sufficient  ground  for  granting  interdict,  as  the 
circumstances  did  not  amount  to  a  special  contract. 

Opinion,  A  Tnere  landowner,  as  such,  has  no  right  to  compel  a  railway  company,  who  have 
taken  no  step  towards  exeatting  the  works,  to  go  on  and  make  the  railway. 

Process — Appeal — Interdict — If  an  interdict  refused  by  the  Court  of  Session  be  too  large,  the 
House  of  Lords  will  not  cut  down  such  interdict  for  the  mere  purpose  of  maintaining  an 
appeal} 

In  1845,  ^  company  was  formed  for  the  purpose  of  constructing  a  line  of  railway  in  Fifeshire, 
to  be  called  the  East  of  Fife  Railway,  and,  in  its  proposed  course,  it  was  contemplated  to  intersect 
a  portion  of  the  estate  held  by  the  appellant  as  heir  of  entail.  After  some  communications  with 
the  promoters  of  the  undertaking  as  to  compensation,  &c.,  the  appellant  gave  his  consent  to  the 
project.  The  Secretary  of  the  company  wrote  and  offered  to  refer  the  appellant's  claims  to  an 
arbiter.  The  appellant  accepted  of  the  terms  offered,  and  an  act  of  parliament  was  passed,  in  July 
\%4h  incorporating  the  railway  company.  The  22nd  section  of  the  act  referred  to  that  part  of 
the  line  passing  through  the  appellant's  property.  The  lands  were  to  be  purchased  within  three 
years,  and  the  works  were  to  be  completed  in  seven  years. 

On  May  9, 1849,  the  secretary  of  the  company  informed  the  appellant's  agent  that  the  railway 
would  not  be  proceeded  with.  In  the  record,  the  respondents  admitted  the  intention,  according 
to  resolutions  of  the  shareholders,  to  abandon  the  undertaking,  and  to  apply  to  parliament  for  an 
aa  to  dissolve  the  company. 

The  appellant,  who  was  not  a  shareholder,  presented  an  application,  in  the  above  circumstances, 
to  the  Court  of  Session,  praying  their  Lordships  to  interdict  the  directors  from  taking  steps 
to  dissolve  the  company,  and  from  violating  the  contract  made  with  him. 

The  First  Division  refused  the  interdict.    The  present  appeal  was  then  brought. 

Jiolt  Q.C,  and  Powell,  for  appellant. — i.  The  position  a  landed  proprietor  on  the  proposed 

*  See  previous  report  12  D.  127  ;  22  Sc.  Jur.  3.        S.  C.  i  Macq.  98 :  24  Sc.  Jur,  419. 
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line  of  railway  holds,  entitles  him  to  compel  the  company  to  go  on  and  make  the  railway. — 
R,  V.  Eastern  Co.  R,  Co,  lo  Ad.  and  Ell.  531.  A  landowner  can  be  in  no  worse  position  in  this 
respect  than  a  shareholder ;  and  the  principle  is,  that  it  is  for  the  public  advantage,  as  well  as 
private  interests,  that  the  railway  should  be  made.  i.  Here  there  was  also  a  special  contract. 
The  appellant  withdrew  his  opposition,  and  forbore  to  give  his  support  to  other  schemes,  on  the 
faith  that  this  railway  would  be  made;  and  he  was  entitled  to  enforce  the  performance  of  that 
agreement. — Edwards  v.  Grand  Junction  Co,y  i  Myl.  and  Cr.  650;  Stanley  v.  Chester  and 
Birkenhead  Co-  9  Sim.  264.  If,  therefore,  on  both  these  grounds,  the  appellant  can  compel  the 
railway  to  be  made,  all  that  is  necessary  to  ground  an  application  for  interdict,  is  to  shew,  that 
the  company  intend  so  to  deal  with  the  funds,  as  to  render  it  impossible  to  carry  out  the  scheme. 
This  was  sufficiently  alleged  in  the  condescendence,  and  not  being  denied,  it  is  to  be  held  admitted. 
The  record  was  never  closed ;  and  as  we  were  never  allowed  to  answer  the  defenders'  statement 
of  facts,  their  statement  goes  for  nothing, — and  what  of  ours  was  not  denied,  is  to  be  held  proved. 
We  do  not  wish  to  interdict  the  respondents  from  going  to  parliament  to  dissolve  the  company, 
which  we  admit  we  cannot  do. — Heathcot  v.  North  Staffordshire  R,  Co.  20  L.  J.  (Ch.)  82.  This 
is  not  implied  in  the  prayer  of  our  interdict,  but  if  it  is,  we  are  willing  to  limit  the  interdict 
so  far. 
[Lord  Chancellor. — Have  you  brought  your  action  of  declarator,  and  what  has  become  of  it?] 

Yes,  and  the  defenders  have  been  assoilzied ;  but  that  judgment  may  be  appealed  from. 
[Lord  Chancellor. — Can  you  shew  me  a  single  case  where  equity  has  interfered  to  compel 
the  execution  of  a  railway,  when  no  step  has  been  taken  to  carry  out  the  work  ?] 

Perhaps  not. 

Bethell  Q.  C,  and  Mundell,  for  respondents,  were  not  heard. 

Lord  Chancellor  St.  Leonards, — My  Lords,  in  this  case,  your  Lordships  are  asked  to 
decide  the  most  important  questions  of  law  that  can  arise,  if  they  could  be  maintained  upon  this 
interlocutor.  What  is  prayed  for  is  a  general  interdict,  at  the  very  period  when,  in  an  action  of 
declarator,  the  right  has  been  denied  by  the  Court  below — the  absolute  right  upon  which  this 
very  interdict  must  be  founded,  and  upon  which  it  must  issue,  upon  the  assumption  that  the 
right  will  be  established ;  and  that  not  now  being  before  your  Lordships'  House,  you  are  asked 
to  set  up  that  interdict,  which  has  been  recalled  in  effect  by  the  Court  in  .Scotland. 

Now,  my  Lords,  the  case  is  of  this  nature  : — There  being  a  common  railway  act  of  parliament, 
having  nothing  peculiar  about  it,  the  appellant,  who  is  a  large  landed  proprietor,  appears  to  have 
interfered  with,  or  to  have  mixed  himself  up  with,  the  company  in  his  character  of  a  landed 
proprietor.  Before  the  passing  of  the  act,  there  was  an  agreement,  as  it  is  called,  depending 
upon  two  letters,  the  binding  nature  of  which,  (and  the  terms  of  which  would  require  great  con- 
sideration before  they  could  be  executed  as  an  agreement,)  but  the  effect  of  which  is,  that  all  Sir 
W.  Anstruther  claims  in  respect  of  his  property,  which  may  be  taken  or  may  not  be  taken,  and 
his  claims  for  services  rendered  to  the  company  towards  obtaining  the  act  of  parliament,  are  to  be 
referred  to  arbitration.  There  is  not  the  slightest  proof  that  any  attempt  has  been  made  to  carry 
that  alleged  agreement  into  effect ;  and  then,  as  the  company  has  in  point  of  fact  failed — for  there 
has  not  been  a  single  act  done  towards  the  execution  of  any  of  the  works,  the  company  having 
failed  to  carry  its  purpose  into  execution — Sir  W.  Anstruther  institutes  a  proceeding  in  Scotland 
in  order  to  obtain  an  interdict.  He  means  to  bring  an  action  of  declarator  to  have  his  rights 
declared,  but  he  desires  in  the  first  instance  this  interdict.  Now,  my  Lords,  supposing  such  an 
interdict  to  be  obtained,  it  would  be  one  of  the  most  important  matters  that  could  possibly  come 
before  your  Lordships.  It  has  never  been  established  that  a  mere  landowner,  as  such,  can  come 
and  ask  that  a  company  not  having  taken  a  single  step  towards  the  execution  of  an  intended 
project — and  I  speak  now  of  a  railway — shall  be  compelled  to  execute  that  railway.  However, 
upon  that  I  give  no  opinion,  because  if  that  is  to  be  decided,  it  is  a  point  of  so  much  importance, 
that  it  must  be  decided  by  a  different  course  of  proceeding  from  that  which  is  before  your 
Lordships'  House. 

Now,  my  Lords,  as  regards  the  agreement,  it  is  impossible  that  there  can  be  any  interdict  as 
to  this  agreement — it  is  to  be  referred  to  arbitration ;  and  before  you  can  take  any  step  to  enforce 
an  interdict  as  regards  that  agreement,  it  must  have  been  shewn  that  the  reference  to  arbitration 
has  failed — that  the  arbitrator  has  been  desired  to  act,  but  no  step  has  been  taken.  The  case  is 
perfectly  naked  in  that  respect.  There  is  no  foundation  for  saying  that  any  step  has  been  taken 
towards  the  execution  of  the  contract.  And  what  is  it  that  is  asked  of  your  Lordships?  First 
of  all,  it  is  perfectly  clear  that  the  terms  in  which  the  interdict  is  prayed  for,  would  include  that 
act  of  parliament.  It  is  admitted  that  a  person  standing  in  the  situation  in  which  the  appellant 
stands,  (because  he  is  not  a  shareholder,)  is  not  a  person  with  whom  a  contract  has  been  speci- 
fically made — he  is  a  person  who  may  be  damaged,  or  who  may  be  benefited  by  the  act  to  be 
done,  but  he  is  not  a  person,  upon  the  point  upon  which  I  am  now  addressing  your  Lordships, 
who  has  any  contract  entered  into  with  him  ;  and  what  is  asked  of  your  Lordships  is  this,  that  yoa 
will  prevent  the  company  from  going  to  parliament,  which  gave  the  power,  and  asking  parlia- 
ment to  put  an  end  to  this  proprietary,  as  the  project  may  turn  out  to  be  mischievous  instead  of 
beneficiaL 
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Now,  my  Lords,  if  a  party  has  any  right  to  oppose  such  an  act,  he  is  at  perfect  liberty  to  go 
before  the  House  and  be  heard,  upon  the  ground  of  his  interest,  if  he  have  any ;  but  is  it  possible 
that  an  interdict  can  be  granted  in  that  respect?  Then  it  is  said,  you  may  qualify  the  interdict — 
that  is  to  say,  you  may  cut  off  three-fourths  of  that  which  is  asked,  and  grant  something,  simply 
for  the  purpose  of  this  appeal.  But  I  am  sure  that  your  Lordships  will  not  allow  parties  to 
withdraw  a  part  of  that  which  they  ask,  and  which  is  the  material  part  of  it,  and  then  to  fall  back 
upon  something  which  is  comparatively  unimportant,  simply  for  the  purpose  of  maintaining  an 
appeal  before  your  Lordships'  House. 

My  Lords,  I  think  it  is  perfectly  clear  that,  upon  the  first  point  laid,  your  Lordships  would 
never  be  advised  to  decide  that  point,  it  being  a  point  in  doubt,  upon  a  pleading  like  that  before 
your  Lordships.  Upon  the  point  of  a  decree  against  the  act  of  parliament,  I  think  that  is  out  of 
the  question.  Then  comes  what  has  been  much  insisted  upon  at  the  bar,  namely,  the  prayer  that 
the  company  may  be  restrained  from  paying  back  to  the  shareholders  the  money  they  have  paid 
them.  What  possible  right,  my  Lords,  can  this  landowner  have  to  interfere  with  the  money  of 
the  shareholders  as  between  themselves?  If  the  money  is  wrongfully  paid  back  to  them,  they 
will,  if  they  are  liable,  still  be  liable  to  every  action  of  right  which  exists  now  in  the  appellant. 

But  he  has  no  right  to  these  specific  funds.  They  could  be  paid  without  his  interference  in 
either  one  way  or  the  other ;  ana  I  think,  my  Lords,  that  a  more  mischievous  thing  could  not  be 
imagined,  than  that  any  mere  landholder  should  be  able  to  come  to  your  Lordships'  House 
seelong  to  interfere  with  the  manner  in  which  the  money  of  the  shareholders  must  be  appropriated 
(for  it  amounts  to  that  if  the  money  is  to  be  paid  back).  If  this  large  prayer  were  granted,  it 
would  be  sofEcient  to  interfere  with  the  actual  arrangements  of  the  company  with  regard  to  their 
own  money. 

My  Lords,  no  such  interdict  ever  was  granted,  and  I  believe  no  such  interdict  ever  will  be 
granted.  The  action  of  declarator  has  failed — the  appellant  has  failed  in  that  action,  and  I  hope 
he  will  not  be  advised  to  bring  it  to  your  Lordships'  House.  If  he  should  do  such  a  thing, 
it  will  be  considered  then  in  a  shape  to  enable  your  Lordships  to  give  a  clear  opinion  upon  the 
point  of  law ;  but  as  the  matter  stands,  I  think,  my  Lords,  that  it  is  quite  impossible  to  maintain 
this  appeal,  and  therefore  I  propose  to  your  Lordships  that  it  be  dismissed  with  costs. 

Interlocutors  affirmed  with  costs* 
First  Division. — Surr  and  Gribble,  AppellanVs  So/tcitors.—Conne\l  and  Hope,  Respondent^ 
Solicitors, 


MAY  7,   1852. 

Henry  Arnot  and  Robert  Chisholme,  Appellants,  v.  John  Brown  and 
William  Common,  Respondents. 

Process— Personal  Bar — Acquiescence — Suspension  and  Interdict — Nuisance — Closing  Record — 
Withdrawing  Case  from  Jury— Judicature  and  Jury  Court  Statutes — A.  obtained  interim- 
interdict  against  ffs  using  a  building  for  a  candle  manufactory,  B,  asked  and  obtained  lecn/e 
of  the  Court  to  make  two  experiments,  to  shew  that,  by  his  mode  of  working,  there  was  no 
nuisance.  The  record  was  then  prepared,  but  never  closed  or  authenticated  by  the  Lord  Ordinary, 
A  remit  was  also  made  to  the  Issue  Clerks^  but  the  Court,  instead  of  sending  the  proposed  issues 
to  trial,  appointed  a  scientific  person  to  report  upon  a  third  experiment;  and  then,  on  a  report 
fitvourabte  to  the  work, "  of  consent  recalled  the  interim  interdict^  ^  allowed  the  manufactory  to 
be  carried  on  in  the  mode  observed  at  the  third  experiment,  andrepelled  the  reasons  of  suspension 
and  interdict. 

Held  that  after  the  interlocutor  *^of  consent  recalling  the  interdict^''  A.  was  barred  from 
objecting,  that  as  the  record  had  never  been  closed,  and  the  case  withdrawn  from  jury  trial, 
tie  judgments  of  the  Court  of  Session  were  incompetently  pronounced.  Opinions. — i .  Procedure 
fy  way  of  suspension  and  interdict  to  prevent  a  nuisance  from  being  established,  is  not  one  of  the 
enumerated  cases  exclusively  appropriated  for  jury  trial  by  6  Geo.  iv.  c.  120,  §  28.  2.  Though 
an  issue  has  been  adjusted  for  trial  in  a  case  not  among  the  enumerated  cases  of  the  statute,  the 
Court  maj^ftevertheless  recall  their  order,  and  dispose  of  the  case  otherwise  than  by  sending  it  to 
^j^ry.  3.  The  objection,  that  the  record  has  not  been  signed  and  closed  by  the  Ij>rd  Ordinary 
is  fatal  if  the  case  is  sent  to  jury  tried;  otherwise,  the  irregularity  may  be  waived} 

The  respondent  Brown  was  proprietor  of  premises  situated  on  the  Abbey-Hill,  Edinburgh, 
^ch  he  let  to  the  other  respondent,  Common,  for  a  candle  manufactory.   Before  Common  had 

*  See  previous  reports  9  D.  497 :  10  D.  95;  19  Sc.  Jur.  193:  20  Sc.  Jur,  17.        S.  C.  i  Macq. 
Ap.  229:  24  Sc.  Jiir.  421. 
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entered  into  occupation,  Arnot,  and  other  parties,  proprietors  of  adjoining  subjects,  presented 
a  note  of  suspension  and  interdict  against  Common  using  the  premises  as  a  candle  manufactory, 
on  the  ground  that  such  manufactory  would  form  a  nuisance.  On  this  note  being  presented,  the 
interdict  was  granted  till  the  facts  were  ascertained.  The  Lord  Ordinary  afterwards,  without 
prejudice  and  before  answer,  allowed  the  defender  an  experiment  to  be  made  of  his  manufacture, 
and  relaxed  the  interdict  to  allow  this.  The  First  Division  recalled  the  interlocutor,  and  ordered 
the  record  to  be  made  up,  and  after  the  record  was  made  up,  but  not  closed,  the  Lord  Ordinary 
allowed  a  specification  to  be  given  in  as  to  the  proposed  mode  of  carrying  on  the  manufactory, 
and  made  avizandum  to  the  Court.  The  Court  allowed  further  experiments.  Ultimately  an  issue 
was  prepared — whether  the  proposed  manufactory  would  be  a  nuisance.  Another  remit  to 
scientific  men  being  next  made,  at  length  the  First  Division  recalled  the  interim-interdict, 
and  allowed  the  manufacture  to  be  carried  on  under  the  specification.  The  record  still  being 
unclosed,  the  Court  finally,  on  226.  Jan.  1850,  refused  the  interdict. 

On  an  appeal  it  was  maintained  thatthejudgmentof  the  Court  of  Session  ought  to  be  reversed 
— I.  Because  the  interlocutor  of  22d  January  1850,  and  whole  interlocutors  following  on  it, 
(decemiture  for  expenses,)  were  null,  in  respect  the  Court  below  delivered  judgment  upon  the 
merits,  and  finally  disposed  of  the  cause,  without  any  adjusted  and  authenticated  record,  contrary 
to  the  provisions  and  enactments  of  the  Judicature  Act  6  Geo.  iv.  c.  120,  §  10.  2.  Because  the 
Court  withdrew  the  case  from  trial  by  jury,  again  disregarding  the  provisions  and  enactments  of 
the  Judicature  Act — the  case,  as  an  action  for  nuisance,  being  by  that  act  specially  appropriated 
for,  and  directed  to  be  tried  by  jury :  6  Geo.  I  v.  c.  120,  §  18.  3.  Because  the  judgment  of  the  Court 
below,  whereby  the  appellants'  reasons  of  suspension  and  interdict  are  simpUciter  repelled,  is 
wholly  erroneous  and  incompatible  with  the  prior  interlocutors,  inasmuch  as  that  judgment 
authorizes  the  respondents  to  carry  on  their  candle-work  according  to  the  mode  in  which  it  was 
conducted  at  the  time  when  the  appellants  first  applied  for  interdict ;  whereas  the  Court  could, 
at  most,  upon  the  footing  of  their  own  interlocutors,  only  authorize  the  respondents  to  carry  on 
the  work  according  to  the  specification  supposed  to  be  sanctioned  by  Professor  Thomson's  report. 

The  respondents  supported  the  judgment  on  the  following  grounds: — i.  Because  the  experiments, 
allowed  by  the  interlocutors  of  17th  November  1847,  and  22d  January  and  12th  February  1848, 
were  in  conformity  with  the  course  sanctioned  by  the  practice  of  the  Court  of  Session  and  the 
decisions  of  the  House  of  Lords,  and  were  in  themselves  essential  to  the  justice  of  the  case,  in 
whatever  way  it  might  be  ultimately  disposed  of,  more  especially  taking  into  view  the  nature  of, 
the  case,  and  the  pleas  of  the  appellants  therein. — Trotter  v.  Farnie^  9  S.  144;  5  W.  &  S- 
649-56.  Dowiew,  OUphantj  nth  Dec.  181 3,  F.  C.  Swinton  y,  Pedte,  M*L.  &  Rob.  1018;  15 
S.  775.  2.  Because  the  course  followed  by  the  Court  in  the  subsequent  interlocutors,  whereby 
their  Lordships  remitted  to  scientific  chemists  to  conduct  the  manufacture  under  their  inspection, 
and  report  the  result,  was  the  only  course  calculated  to  enable  them  to  decide  the  cause — was 
a^ceable  to  the  course  followed  and  approved  of  by  the  Court  in  the  case  of  Trotter  v.  FamU, — 
and  was  not  objected  to  by  the  appellants  at  the  time — ^and  is  not  in  any  respect  objectional^e, 
on  any  ground,  in  law  or  otherwise. — [The  ground  on  which  this  second  reason  was  supported* 
was,  that  the  statements  of  the  appellants  in  the  Court  below,  as  to  the  nature  of  the  respondents' 
manufactory,  did  not  raise  any  proper  question  of  fact.  They  were  merely  problematical  or 
hypothetical  statements  of  what  would  be  the  result,  in  their  apprehension,  of  the  manufactory^, 
if  established;  and  therefore  the  case  did  not  fall  under  the  scope  of  the  Jury  Court  statutes  and 
practice.]  3.  Because  the  appellants  are  barred  by  their  conduct  in  the  cause,  and  by  the  course 
of  pleading  which  they  adopted,  from  now  objecting  to  the  said  interlocutors. — Dickson  v. 
Monkland Canal  Co,  i  Sh.  145 — i  W.  S.  636.  Macintosh^,  Lady  Ashburton^  12  Sh.  518.  Wilson 
&*  Son,  1 5  Sh.  523.  Brown  v.  Love,  4  D.  386.  yolly  v.  Gra/iam,  6  Sh.  236.  Halkett  v.  Earl 
of  Elgin,  9  Sh.  412.    Grant  w.  Dunbar,  12  Sh.  717. 

'  Roll  Q.C.,  and  Anderson  Q.C,  for  appellants. — Our  objections  are — i.  That  the  record  was  not 
closed,  and  therefore  no  final  interlocutor  could  be  pronounced  on  the  merits.  The  Judicature 
Act  (6  Geo.  IV.  c.  120,  §§  4,  10),  is  peremptory  in  ordering,  that  before  the  final  disposal  of  the 
cause,  the  Lord  Ordinary  must  sign  the  record.  This  view  is  confirmed  by  the  statute  13  and  14 
Vict.  c.  36,  $  5,  which  dispenses  with  the  consent  of  counsel,  but  still  saves  the  signatiu'e  of  the 
Judge.  The  provision  of  the  statute  must  be  strictly  obeyed,  and  there  is  no  discretion  in  the 
Court  to  dispense  with  it.  Many  cases  shew  that  it  is  a  fatal  objection  that  the  record  has  not 
been  duly  closed. — Pattison  v.  Campbell,  5  S.  208;  Nicholson  v  Hay,  2  D.  995;  Sproat  v. 
Mure,  5  S.  66;  Doigv*  Fenton,  5  S.  553;  Falconer  v.  Shiells,  4  S.  829;  Wemyss  v.  Wilson^^i 
Bell's  App.  394.  2.  The  case  was  not  sent  to  jury  trial,  as  it  ought  to  have  been.  This  is  one 
of  the  cases  enumerated  in  the  statute  as  exclusively  adapted  for  a  jury. — 6  Geo.  iv.  c.  120^ 
§  28.  Section  28  expressly  includes  ^^all  actions  brought  for  nuisance  ;^*  it  does  not  say  actions 
"of  damages,'*  though  the  word  "damages"  is  used  in  other  cases  in  the  same  clauses,  and 
therefore  the  present  case  is  within  the  clause.  If  so,  the  Court  had  no  discretion  but  to  send 
it  to  a  jury,  and  had  no  jurisdiction  to  dispose  of  it  otherwise — MarshaiPs  Trustees  v.  Kerr^ 
3  Sh.  &  M*L.  i;  Montgotnerie  v.  Boswell,  i  M*L.  &  Rob.  136. 
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[Lord  Chancellor. — Did  you  ever  require  it  to  be  sent  to  a  jury?] 

It  does  not  clearly  appear  from  our  case  that  we  did,  yet  we  always  stood  upon  our  rights ;  and 
even  though  we  had  not  demanded  a  jury,  we  are  not  to  be  prejudiced  by  this  omission.    At  least 
▼e  did  not  consent  to  have  the  case  disposed  of  without  a  jury  trial.     Cases  of  acquiescence  and 
consent  have  no  bearing  except  where  the  Court  has  a  discretion. 
[Lord  Chancellor. — Do  you  say  both  parties  could  not  have  dispensed  with  a  jury?] 

They  certainly  could  have  gone  off  into  an  arbitration,  but  nothing  short  of  that.  No  consent  of 
parties  can  g^ve  a  legal  jurisdiction  to  the  Court  where  it  has  none  independently.  3.  The  remit 
to  the  issue  clerks  is  a  fmal  and  irrevocable  order.  Even  though  this  case  were  not  within  the 
enumerated  cases  of  the  statute,  still,  when  the  Court  granted  an  issue  for  trial,  its  jurisdiction 
was  thereby  exhausted. — 55  Geo.  in.  c.  42,  §  4;  6  Geo.  iv.  c.  I20,.§  15  j  Montgotnerie  v.  Bosweli, 
I  M'L.  &  Robi  136;  Craig  v.  Duffus^  6  Bell's  App.  308.  4.  We  did  not  consent  to  the  case 
being  disposed  of  as  it  was  disposed  of.  Our  consent  to  the  interlocutor  (17th  July  1849)  was 
merely  to  this  effect,  that  the  manufactory  should  be  carried  on  according  to  Professor  Thomson's 
specification  in  the  mean  time,  until  the  merits  should  be  disposed  of.  We  merely  consented  to 
mitigate  the  rigour  of  the  interdict  to  a  limited  extent.  Yet  the  Court,  instead  of  allowing  the  case 
to  go  to  jury  trial,  adopted  Professor  Thomson's  evidence,  and  disposed  of  the  case  upon  that 
evidence.  We  could  neither  check  nor  control  Professor  Thomson's  evidence ;  it  was  an  ex  parte 
experiment  that  was  substituted  for  a  trial,  whereas  we  had  a  clear  right  to  go  into  evidence 
before  some  person  or  other. 

[Lord  Chancellor. — How  can  you  say  that,  after  consenting  to  an  order  to  go  into  an  experi- 
ment, you  were  not  to  be  bound  by  the  result  of  that  experiment?  Besides,  what  question  do 
you  say  ought  to  have  gone  to  the  jury,  after  you  consented  to  an  experiment?] 

We  say,  firsts  it  should  have  been  the  old  issue.  Secondly ^  If  we  could  not  have  had  the  old  issue, 
then  it  should  have  been  this — Whether  the  manufactory,  if  carried  on  in  any  other  mode  than 
that  specified  in  Professor  Thomson's  report,  would  not  have  been  a  nuisance?  The  interlocutor 
of  17th  July  1849  operated  only  as  the  interim  interdict,  and  had  the  same  limitation  as  that  interdict. 
The  final  interlocutor,  however,  repelled  absolutely  the  reasons  of  suspension  and  interdict,  thus 
virtually  finding  that  we  never  had  any  cause  of  complaint,  notwithstanding  we  had  succeeded 
so  far  in  modifying  the  operation  of  the  manufactory.  Thus,  the  very  next  day,  the  respondents 
mighty  under  that  interlocutor,  have  carried  on  their  operations  according  to  the  old  plan  first 
proposed. 

Bethell  Q.C.,  and  G.  H,  Pattison^  for  respondents. — ^These  technical  objections  are  taken  here 

for  the  first  time ;  and  though  we  hold  that  consent  has  barred  the  appellants  from  making  them 

available,  yet — i.  A3  to  the  record  not  being  closed: — There  is  no  particular  form  specified  of 

closing  the  record,  and  it  is  not  even  agreed  whether  the  Lord  Ordinary  ought  not  to  sign  every 

page  of  the  record.    All  that  is  required  is,  that  the  papers  intended  to  form  the  record  be 

indicated  and  identified,  which  was  substantially  done  here.      Now,  both  parties  treated  the 

record  as  adjusted     Thus  the  Lord  Ordinary  ordered  the  record  to  be  printed,  and  the  appellants 

printed  it  accordingly.    The  statute  does  not  say  that  there  is  to  be  a  nullity  if  the  Lord  Ordinary 

has  not  signed ;  but,  at  all  events,  the  appellants  are  barred  by  having  treated  it  as  an  adjusted 

record. — Reidv.  M^Cormick^  8  S.  300;  Bain  v.  Whitehaven  Co,^  7  Bell's  App.  79.     2.  This  is  not 

one  of  the  enumerated  cases  of  the  statute.     ''Actions  for  nuisance"  mean  actions  of  damages 

brought  for  an  existing  nuisance,  and  not  an  action  brought  to  prevent  a  possible  nuisance  being 

created.   The  cases  cited  do  not  apply ;  whereas  there  are  cases  to  shew  this  is  not  an  enumerated 

case. — Trotter  w.  Famie^  9  S.  144;  5  W,  &  S.  649;  10  S.  423.     In  Pediew,  Swinton,  i  M*L. 

&  Rob.  1024,  this  very  point  arose,  and  was  decided  for  us.     3.  As  to  the  granting  of  an  issue. 

being  irrevocable : — It  was  competent  for  the  Jury  Court,  when  a  separate  Court,  to  deal  with  a 

case  sent  to  it.   That  Court  was  not  obliged  to  take  the  case  to  trial,  but  might  have  disposed  x)f 

the  case  otherwise,  if  it  was  thought  fit. — 55  Geo.  in.  c.  42,  §§  2,  4;  59  Geo.  IIL  c.  35,  §§  3,  1% 

What  the  Jury  Court,  when  separate,  could  do,  the  Court  of  Session  can  now  do. — i  WiU.  iv; 

c  69,  $$  I,  16.     In  Montgomery  v.  Boswell,  the  Court  said  it  was  a  fit  case  for  a  jury,  and  the 

Inner  House  held  that  the  interlocutor  granting  the  issues  could  not  be  reviewed.     But  here  the 

issues  had  never  been  adjusted.     Besides,  there  are  many  cases  to  shew,  that  after  a  party  has 

acquiesced,  there  can  be  no  trial. — Dixon  v.  Monkland  Canal  Co.  i  W.  &  S.  636;  Mackintosh 

v.  Ashburton^  12  S.  518;   Wilson  v.  Struthersj  15  S.  523;  Brown  v.  Love,  4  D.  386.    4.  As  to 

consent : — ^The  technical  objections  are  all  swept  away  by  the  consent  of  the  appellants.     The 

interlocutor  (17th  July  1849)  was  an  admission  that  there  was  a  mode  of  carrying  on  the  manu-* 

factory  without  creating  a  nuisance;  and  after  that,  it  was  clear  there  was  nothing  to  go  to  a  jury. 

There  was  no  actual  fact  to  be  tried.  All  was  mere  hypothesis.    In  England,  such  hypothetical 

questions  of  nuisance  are  held  to  lead  to  so  vague  and  uncertain  inquiries,  that  courts  of  equity 

lefuse  applications  of  this  kind. — Haines  v.  Taylor,  2  Phillip's  Ch.  C.  209.     In  Scotland,  it  is 

different;  yet  here  it  was  plainly  a  mistake  on  both  sides  to  take  a  remit  to  the  issue  clerks. 

The  jury  could  only  have  found  an  issue  on  paper.   Accordingly,  it  was  a  wise  and  proper  course 

for  the  Court  to  appoint  a  man  of  science  to  report  on  the  niatter.    To  that  course  the  appellajxU 
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consented  deliberately  and  judicially.  And  after  such  consent,  the  case  was  exhausted  when 
the  report  of  Professor  Thomson  was  made,  and  nothing  remained  but  to  treat  of  expenses. 
It  would  therefore  b3  a  violation  of  all  justice  to  allow  a  party,  after  dispensing  with  certain 
forms  of  procedure,  and  consenting  to  this  remit,  to  turn  round  and  fall  back  on  technical 
objections,  on  finding  the  result  of  the  proceedings  he  had  acquiesced  in  to  be  unfavourable. 

Rolt  replied. 

Lord  Chancellor  St.  Leonards. — My  Lords,  in  this  case,  the  merits  certainly  are  not  to  be 
decided.  The  question  is,  what  is  the  weight  of  the  different  technical  objections  which  have 
been  taken  at  your  Lordships'  bar.  The  law  of  Scotland  differs  from  the  law  of  England  in  this 
respect,  that  the  law  of  England  does  not  permit  a  man  to  maintain  a  bill  for  an  injunction  for 
a  probable  nuisance ;  but  the  law  of  Scotland  does^  and  that  jurisdiction  was  called  into  exercise 
in  the  present  case. 

Now,  my  Lords,  that  very  distinction  leads  to  a  great  deal  which  will  enable  your  Lordships 
to  come  to  a  satisfactory  conclusion,  I  think,  upon  this  point;   for  where  it  is  problematical 
whether  that  which  does  not  exist  will  be  a  nuisance  or  not,  it  may  be  difficult  to  meet  the  exact 
case ;  but  where  an  actual  fact  has  taken  place, — ^where,  for  example,  as  in  this  case,  there  was 
an  intention  to  build  a  candle  manufactory, — till  that  intention  was  carried  into  effect,  it  would 
be  difficult  to  say  whether  it  would  be  a  nuisance  or  not ;  because  at  least  it  seems  to  be  admitted 
— ^and  the  learned  counsel  was  bound  to  give  way  upon  that  point — that  a  candle  manufactory  is 
not  in  itself  absolutely  a  nuisance.     It  may  be  a  nuisance,  and  the  probability  certainly  is  in 
favour  of  that ;  but  it  may  not  be  a  nuisance.     Science  has  certainly  gone  so  far  as  to  produce 
so  many  modes  of  working  in  these  cases,  as  to  prevent  that  which  was  formerly  decidedly  a 
nuisance,  from  now  being  so.     When  a  manufactory  is  actually  established,  then  it  becomes  an 
object  of  sense.     If  it  be  smoke,  for  example,  which  may  lead  to  great  damage,  that  is  an  object 
of  one  sense.     If  it  be,  as  in  this  case,  the  stench  arising  from  the  manufacture,  which  may  be 
exceedingly  hurtful,  it  is  the  object  of  ano.ther  sense.     But  as  an  object  of  sense,  it  is,  if  I  may 
use  the  expression,  a  tangible  matter.     You  can  tell  whether  or  not  you  have  evidence  that  it  is 
a  nuisance  in  the  proper  sense  of  the  term.     It  is  not  quite  so  easy  to  decide  in  these  days 
whether  any  given  manufactory  to  be  established  will  prove  a  nuisance  or  not.     In  this  state  of 
uncertainty,  the  present  appellants  proceeded  in  the  Court  of  Session,  and  they  asked  for  that  which 
they  obtained — and.it  is  exceedingly  important  to  see  what  they  did  ask  for,  and  what  they  did 
obtain.    They  asked  for  an  interdict  and  suspension  of  the  proceedings  of  the  respondents,  an 
absolute  interdict,  ''  to  interdict,  prohibit,  and  discharge  the  respondents  from  introducing  into 
the  buildings  after  mentioned,"  to  be  erected,  "the  property  of  the  respondent  Mr.  Brown, 
machinery  fitted  for  the  purpose  of  candle-making,  or  commencing  the  manufacture  of  candles 
within  the  said  premises,  or  otherwise  create  a  nuisance  within  the  same."     Now,  my  Lords,  I 
suppose  nobody  will  contend  that  you  can  have  in  Scotland  an  interdict  to  prevent  a  man,  who 
is  erecting  a  building,  generally  from  committing  any  nuisance  within  the  same,  because  you 
might  lay  a  ground  of  course  that  the  building  is  intended  to  be  used  for  a  nuisance,  or  you 
might  obtain  an  injunction  against  every  man  who  might  convert  a  dwelling-house  into  a  very 
perfect  nuisance — ^he  might  bum  coals  in  his  back-yard  if  he  thought  fit,  and  create  other 
nuisances  of  a  very  odious  description.     You  must  therefore  allege,  and  prove  what  you  allege, 
that  a  use  is  intended  to  be  made  of  particular  buildings  or  places,  which  will  operate  as  a 
nuisance.    Taking,  therefore,  that  as  a  part  which  you  could  not  maintain  ultimately,  then  what 
the  appellants  asked  for  was  this — that  Mr.  Brown,  who  was  then  erecting  these  buildings, 
should  be  prohibited  from  erecting  "  machinery  fitted  for  the  purpose  of  candle-making,  or 
commencing  the  manufacture  of  candles  within  the  said  premises."     Now,  my  Lords,  he 
obtained  an  interdict  (the  answers  were  to  be  put  in  within  fourteen  days)  according  to  the 
prayer.     It  was  no  doubt  an  interim-interdict ;  and,  upon  a  subsequent  proceeding,  the  Lord 
Ordinary  having  made  a  certain  order  with  regard  to  a  proposition  which  had  been  submitted 
for  an  experiment,  he  continued  the  interdict.     The  interciict  was  therefore  then  enlarged  to 
the  period  when  there  should  be  something  like  a  final  end  of  this  matter.     There  is  no  doubt 
that  the  interdict  was  enlarged  in  point  of  duration  of  time  by  the  second  order. 

Now,  my  Lords,  the  pleadings  were  of  this  nature : — The  respondents,  from  the  beginning, 
answered,  that  the  candle-making,  which  had  not  commenced  regularly,  was  not  an  object  of 
sense — was  simply  an  assertion  on  the  one  side,  and  a  denial  on  the  other — ^not  a  denial  that 
candle-making  was  intended,  but  a  denial  of  that  which  constituted  the  offence,  namely,  that 
candle-making  upon  those  premises  would  be  a  nuisance.  It  could  not  be,  unless,  as  it  was  at 
first  argued,  that  candle-making  was,  as  it  is  not,  by  the  law  of  -Scotland,  such  a  nuisance,  that 
there  could  be  no  means  of  obviating  it.  The  one  side  insisted  that  it  was  a  nuisance,  and  would 
ttfe  so.  The  respondent  answered  that  by  asserting,  that  in  the  way  in  which  he  intended  to 
conduct  his  manufacture  upon  those  premises,  there  would  not  be  a  nuisance.  That  was  the 
issue  to  be  tried:  Would  it  be  a  nuisance  or  not?  In  the  first  place,  when  the  first  experi- 
ment was  tried,  I  agree  with  the  learned  counsel  for  the  appellants  at  your  Lordships'  bar,  that 
that  experiment  was  ordered  with  a  view  to  assist  the  jury— and  at  that  time  the  matter  was 
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intended  to  go  to  a  jury — and  the  evidence  of  the  experiment  would  have  been  properly  laid 
before  the  jury.  The  Court  was  driven  to  the  extremity  of  ordering  this  experiment,  by  the  very 
circumstance  to  which  I  have  alluded,  namely,  that  it  was  called  upon  to  grant  this  interdict 
before  the  nuisance  existed. 

Nov,  my  Lords,  after  various  proceedings,  which  it  is  unnecessary  for  me  to  go  through^ 
I  vould  merely  make  the  observation  with  regard  to  the  appellants,  that  there  were  several  orders, 
one  after  the  other,  directing  these  experiments,  from  which,  though  they  had  no  absolute  right 
to  appeal,  yet  they  have  a  right  to  appeal  with  the  leave  of  the  Court.  They  never  applied  for 
that  leave— though  they  come  afterwards  here,  and  appeal  from  these  orders,  as  they  had  a  right 
to  do.  It  must  be  considered^  not  as  taking  away  the  right,  but  as  having  a  considerable 
operation  in  the  matter,  that  the  parties  allow  matters  to  go  on,  step  by  step,  not  objecting  to  them^ 
and  which  led  to  the  final  issue  which  they  then  dislike,  and  then  appeal  from,  when  they  might 
have  stopped  the  whole  mischief  at  an  earlier  period.  But  that  they  did  not  do.  However,  in 
the  result,  they  at  last  asked  for  an  issue,  after  certain  experiments,  or  such  order  as  the  Court 
shall  think  proper  to  make.  So  that  they  do  not  confine  themselves  actually  as  to  asking  for 
an  issue,  but  they  ])ut  it  in  the  alternative,  and  the  result  is,  that  there  are  issues  ultimately 
directed.  Those  issues  go  to  the  clerk  to  report  upon,  and  those  issues  are  such,  that,  except 
in  the  particular  specification  there  referred  to,  they  would  have  tried  no  question  which  would 
have  decided  this  matter.  They  would  only  have  tried  the  question  of  what  that  issue  was  with 
regard  to  that  particular  specification — would  this  candle-making,  carried  on  according  to  that 
particular  specification,  be  a  nuisance  or  not. 

Now,  my  Lords,  the  result  was,  that  instead  of  attempting  to  re-form  the  issue,  or  to  send  the 
matter  to  a  jury, — I  do  not  say  with  the  consent,  but,  I  must  state  to  your  Lordships,  without  any 
opposition  ultimately  as  regards  either  party, — ^this  matter  was  sent  for  another  experiment  to  be 
made  before  a  most  scientific  person,  and  full  liberty  was  given  to  the  appellants  to  attend  that 
experiment  with  two  scientific  persons.  It  has  been  treated  at  your  Lordships'  bar  as  if  that 
experiment  was  to  be  a  question  of  evidence  on  both  sides.  It  was  no  such  thing.  It  was  a 
simple  question  of  science  and  of  the  senses  combined, — the  operation  of  the  senses  and  of 
science  upon  the  person  who  was  to  test  and  examine,  and  try  the  experiment.  The  experiment, 
of  course,  was  performed  by  persons  who  imderstood  the  nature  of  the  trade,  and  they  asserted 
that  it  would  not  be  a  nuisance.  A  scientific  person.  Dr.  Thomson,  witnessed  that  experiment ; 
and,  to  see  that  the  experiment  was  fairly  conducted,  scientific  persons  on  the  part  of  the 
appellants  were  allowed  to  be  introduced,  and  the  result  arrived  at  was  the  most  conclusive  which 
it  is  possible  to  conceive.  The  learned  Professor,  going  through  the  matter,  does  state  in  the 
strongest  possible  way,  not  only  that  it  was  no  nuisance,  but  that  it  was  entirely  free  from  all 
objection.  It  is  not  necessary  to  go  into  particulars,  because  it  led  to  that  to  which  I  will 
presently  calf  your  Lordships'  attention  ;  but  it  is  impossible  that  any  report  from  a  scientific 
penon  coold  be  more  satisKictory  than  the  report  of  Dr.  Thomson.  He  says,  speaking  of  two 
experiments  made  with  different  materials,  '^  Both  experiments  were  made  in  the  same  way,  and 
the  results  of  both  were  identical.  I  may  therefore  state  with  perfect  confidence,  that  the  process 
of  candle-making,  as  conducted  by  Mr.  Common,  cannot  in  the  least  incommode  the  neighbour- 
hood—that it  is  not  injurious  to  the  health — and  does  not  give  out  any  offensive  smell."  Then 
it  is  stated,  "  The  report  was  most  unexpected  to  the  appellants,  but  as  it  was  a  judicial  report, 
affording  Siprimd/aciecais^  in  favour  of  the  respondents'  new  mode  of  manufacture,  as  explained 
is  their  last  specification,  the  appellants  were  humbly  advised  that  they  ought  to  consent  to 
a  recall  of  the  interim  interdict  which  they  had  obtained  in  the  Bill- Chamber."  Then  they  say 
that  that  was  with  a  certain  understanding.  That  understanding  never  was  expressed, — it  does 
not  find  its  way  into  the  top  of  the  interlocutor  which  followed  that  consent,  and  embodies  it, — 
and  therefore  your  Lordships,  I  apprehend,  are  bound  to  disregard  that,  which  I  consider  was 
introduced  by  way  of  parenthesis,  and  was  not  justified  by  anything  that  appears  before  your 
Lordships  in  this  case. 

Now,  my  Lords,  upon  that  consent,  in  my  opinion,  the  whole  case  turns.  I  shall  presently 
tefer  to  the  different  objections  which  have  been  raised ;  but  I  think  one  of  these  objections,  at 
all  crents,  must  be  considered  as  the  only  objection,  and  therefore,  if  the  consent  has  not  a  double 
operation,— ^rj/  of  all,  as  far  as  the  case  went  up  to  that  point  of  concluding  the  appellants 
upon  the  merits,  and  secondly ,  of  concluding  him  or  excluding  him  from  objecting  to  previous 
defects  in  the  proceedings, — then  the  appellants  would  be  entitled  to  a  remit  at  your  Lordships' 
hands. 

Now,  my  Lords,  the  case  has  been  very  elaborately  argued  upon  this  point,  and  exceedingly 
▼ell  argued ;  but  the  point  that  has  been  most  laboured  has  been  this, — that  this  consent  was 
simply  to  modify  to  a  certain  extent  the  interim  interdict, — that  that  interdict  was  of  course  asked 
for,  for  a  certain  portion  of  time,  and  certainly  not  beyond  the  final  hearing  of  the  cause, — and 
that  the  consent  was  not  to  be  more  extended,  but  was  to  be  limited  by  the  duration  of  the 
interim  interdict. 

My  Lords,  in  the  Jirsi  place,  the  only  point,  as  I  apprehend,  which  was  to  be  decided  in  this 
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case,  was  the  simple  question, — whether  candle-making,  as  carried  on  by  the  respondents,  ins 
a  nuisance  or  not, — and  whether  the  appellants  were  entitled  to  another  order.  I  shall  presently 
address  a  few  observations  to  your  Lordships  upon  that  matter,  but  they  came  at  last  to  the  simple 
question.  Were  the  appellants  right  in  asserting  that  the  candle-making,  as  it  would  be  carried 
on,  (for  they  could  speak  only  problematically,)  would  be  a  nuisance,  or  did  they  turn  out,  in 
point  of  fac^  to  be  wrong  ?  When  the  candle  manufactory  came  into  existence,  and  became  an 
object  of  sense^  and  the  subject  of  investigation  by  science,  the  result  was,  that  it  was  no  nuisance 
at  all. 

Now,  my  Lords,  that,  I  apprehend,  was  the  only  question  to  be  tried.  The  parties  themselves 
by  acquiescence,  and  by  this  consent,  adopted  all  that  had  been  done  up  to  that  time ;  and  I 
apprehend,  my  Lords,  that  the  parties  bound  themselves  to  abide  by  that  which  had  been  the 
mode  of  trial ;  for,  instead  of  issues  going  on,  an  experiment  was  substituted  for  the  issues.  Now, 
the  experiment  being  substituted  for  the  issues,  how  could  you  have  the  issues?  I  asked  the 
learned  counsel  for  the  appellants  during  the  argument,  what  there  was  to  try ;  and  if  he  looks  at 
his  own  summons,  it  will  be  seen,  that  besides  the  question  of  nuisance  to  be  decided, — and  be 
should  assent  to  the  conclusion  of  a  scientific  person  like  Dr.  Thomson, — any  other  question  was 
simply  this,  whether  Mr.  Brown  should  be  prohibited  ''from  introducing  into  the  buildings  after 
mentioned,  the  property  of  the  respondent  Mr.  Brown,  machinery  fitted  for  the  purpose  of  candle- 
making,  or  commencing  the  manufacture  of  candles."  He  had  already  commenced,  and  fixed 
machinery.  That  was  not  a  question  to  submit  to  a  jury.  The  Court,  then,  exercised  its  equitable 
power  by  granting  an  interim  interdict,  and  there  remained  nothing,  therefore,  to  go  to  a  jury.  I 
am  utterly  at  a  loss  to  conceive,  and  I  have  not  heard  an  attempt  made  at  the  bar  to  offer  any 
suggestion  as  to  what  would  be  the  terms  of  an  issue  to  go  to  a  jury.  Then,  my  Lords,  the  only 
question  is, — if  that  be  so,  is  the  consent,  as  we  here  find  it,  such  as  to  be  a  waiver  of  the 
objections  ?  Now,  my  Lords,  I  apprehend  that  every  party  may  waive  that  which  the  law  has 
introduced  for  his  own  benefit ;  and  if  these  parties  have  done  so, — and  supposing  that  to  be  a 
fatal  objection  in  itself,  standing  by  itself,  or  supposing  that,  under  the  jury  act,  this  was  a  trial 
that  ought  to  have  gone  to  a  jury, — or  supposing  it  were  not,  and  that,  having  gone  to  the  issue- 
clerk,  then  they  were  not  at  liberty  to  recall  it :— take  any  of  those  cases, — they  might  have  been 
fatal  in  themselves,  but  all  these  were  left  imperfect  to  the  knowledge  of  the  appellants,  who 
never  objected  to  their  being  left  in  that  state,— who  never  called  upon  the  Coiu-t  to  put  them  in 
a  different  state, — ^and  then  are  they  to  be  allowed,  when  the  merits  are  decided  against  them, 
to  come  here  and  for  the  first  time  to  raise  these  questions  upon  these  technical  points,  and 
call  upon  your  Lordships  to  decide?  Your  Lordships,  in  my  opinion,  are  entirely  relieved 
from  deciding  any  of  these  points,  because  I  think  that  they  were  concluded  by  the 
consent. 

Now,  my  Lords,  in  regard  to  the  objections  themselves,  I  will  say  a  word  or  two  upon  them. 
I  am  of  opinion,  that  under  the  Jury  Act,  this  is  not  within  the  description  which  will  be  found 
there,  of  an  action  for  nuisance.  I  am  not  at  all  impressed  with  the  argument,  that  the  word 
^'damages"  is  omitted,  because  I  find  it  sometimes  inserted  and  sometimes  omitted,  where  it 
would  be  just  as  properly  inserted  in  the  one  case,  and  omitted  in  the  other,  as  we  find  it  the 
contr^y.  But  this  is  not  an  action  for  a  nuisance.  This,  as  it  has  been  properly  said,  is  an 
action  to  prevent  a  nuisance,  —  to  prevent  the  possibility  of  a  nuisance  arising.  This  is  to 
prevent  a  nuisance  ever  existing,— not  an  action  for  a  nuisance.  I  am  clearly  of  opinion  that 
this  case  does  not  fall  within  that  exception.  Then,  upon  the  other  question, — whether  it  is 
competent  to  stop  the  case,  now  that  it  has  gone  to  the  clerk  of  the  issues, — taking  this 
argument,  that  this  is  a  case  which  is  not  within  the  enumeration,  there  may  be  some  difficulty 
in  it,  but  your  Lordships  are  not  called  upon  to  decide  it.  I  am  strongly  disposed  to  think 
that  there  is  no  real  difficulty,  and  that  the  Court  of  Session  has,  as  I  hope  it  has,  with  a 
due  construction  of  the  power  which  formerly  belonged  to  the  Jury  Court,  and  which  was 
transferred  to  them  by  the  late  act,  so  considered.  If  so,  there  can  be  no  question ;  but  I 
still  think  that  the  record  was  not  properly  closed ;  and  if  the  matter  had  gone  out  to  trial  upon 
a  question  to  be  submitted  to  a  jury,  then,  undoubtedly,  it  would  have  been  a  fatal  objection, 
because  there  must  be  a  closed  record,  and  the  parties  are  not  to  be  sent  to  trial  upon  anything 
else.  But  with  an  imperfect  record,  and  the  appellants  choosing  to  adopt  proceedings  which 
are  not  founded  upon  a  closed  record,  I  submit  to  your  Lordships  that  they  are  not  at  liberty  to 
fall  back  upon  the  objection,  and  say  that  this  arrangement  was  made  upon  the  record.  I  do  not 
feel  it  necessary  to  go  further  into  these  objections,  which  I  think  your  Lordships  are  not  called 
upon  to  decide.  I  apprehend,  if  they  were  examined,  they  would  not  be  found  to  be  of  great 
weight. 

N  ow,  my  Lords,  the  consent  goes  to  questions  of  form ;  because,  after  all,  they  are 
questions  here  of  form,  and  not  of  substance.  They  may  be  in  themselves  questions  of  substance, 
but,  as  brought  forward  here,  they  are,  simply  and  technically,  questions  of  form,  raised  to 
obstruct  the  decision  of  your  Lordships  upon  the  merits  of  the  case.  Then,  are  the  merits 
proved?    It  is  said  that  this  was  a  simple  consent  to  that  which  had  been  decided.    The 
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appellants  themselves  call  it  a  judicial  report — the  judicial  report  of  Dr.  Thomson.     I  have 

already  shewn  that  that  interim  interdict  had  been  extended ;  and  as  the  point  of  time  to  which 

it  was  extended  never  arrived  in  law — namely,  the  trial  of  this  question  in  the  way  in  which 

the  appellants  suggested  that  it  ought  to  be  tried — this  would  be  in  effect  a  perpetual  interdict 

in  that  sense.     But  without  insisting  upon  that,  what  else  was  there  in  the  way  ?  What  obstacle 

was  to  be  removed  except  this  interim  interdict  removed  it  ?  What  is  to  prevent  the  respondents 

carrying  on  their  trade  mode  et/ormd— which,  it  is  admitted,  would  not  be  a  nuisance — which  is 

proved  and  consented  to  ?  What  else  would  be  to  be  removed  ?  There  was  but  the  interim  interdict, 

and  that  was  removed.  The  interdict  so  far  gives  them  leave  to  carry  on  the  business  in  the  way 

in  which  it  was  then  conducted.     1  think  no  words  could  be  more  expressive  than  those  which  I 

find  here,  quoting  their  own  statement,  that  they  were  advised  to  submit  to  this,  though  they  say 

it  was  an  interim  interdict.     The  interlocutor  is  in  these  pregnant  words  : — "  The  Lords  having 

considered  the  report,  of  consent,  recall  the  interim  interdict  granted  in  the  Bill-Chamber,  to  the 

effect  of  allowing  the  respondents  to  carry  on  the  proposed  manufactory  under  the  specification, 

and  supersede  further  advising  in  hoc  statu.*^   There  was  an  end  of  any  further  advising.   They 

were  to  carry  it  on,  but  your  Lordships  will  observe  the  uncertainty  that  there  is.     This  manu- 

factory  was  to  be  carried  on  according  to  the  mode  that  was  shewn  to  be  satisfactory  by  the 

experiment.     When  were  they  to  be  stopped  ?    Would  the  Court  do  such  a  thing,  in  this  stage, 

after  all  the  experiments,  as  to  allow  this  trade  to  be  carried  on  in  this  way,  and  afterwards 

stop  it  ?    Could  any  man  believe  that  any  Court,  any  judicial  authority,  worthy  or  fit  to  decide 

upon  the  rights  of  mankind,  coukl  make  an  order  that  such  a  trade  should  be  carried  on  without 

stating  the  particular  period — and  meaning,  that  without  any  change  of  circumstances,  without 

any  new  evidence,  without  anything  to  call  upon  the  Court  to  pronounce  a  different  opinion  upon 

the  merits,  that  at  some  future  time  that  manufactory  should  be  stopped  ?    There  is  ruin  upon 

the  face  of  it.    To  the  respondents,  it  would  have  been  injurious  enough  to  be  stopped  in  the 

beginning  of  their  manufacture ;  but  if  they  are  to  be  allowed  to  get  into  full  work  in  their 

manufacture,  and  to  be  stopped,  at  some  future  and  indefinite  time,  what  ruin  would  await 

manufacturers  !    How  would  the  business  of  the  country  be  carried  on  ?   Who  would  embark  in 

trade  if  an  order  of  this  sort  were  made  ?    This  order  must  be  read  in  an  openj^  liberal,  and  fair 

sense ;  and  it  means,  that  which  I  think  it  sufficiently  expresses,  that,  as  the  matter  then  stood, 

the  point  was  concluded.     As  to  the-  question  of  nuisance  or  no  nuisance,  the  respondents 

would  be  at  liberty,  notwithstanding  the  interdict,  to  carry  on  the  trade.      In  that  sense, 

then,  there  was  no  other  obstacle  or  further  question  to  decide  as  regarded  the  merits. 

But,  my  Lords,  there  was  still  to  be  decided  a  question,  which,  though  not  affecting  the  manu- 
factttring,  does  have  a  very  powerful  operation  in  these  cases  ; — there  was  the  question  of  costs, 
and  that  question  of  costs  could  not  be  decided  without  again  bringing  the  case  before  the  Court. 
Both  parties  were  anxious,  and  the  appellants,  I  think,  took  the  first  step.  They  asked  the 
Court  to  put  the  case  again  upon  the  roU,  and  to  advise  upon  it.  By  that  term,  I  understand  a 
reference  to  the  Court  itself  to  advise,  and  not  simply  a  question  as  to  whether  they  were  to  take 
it  back  to  the  jury.  What  was  to  go  back  to  a  jury  }  Let  us  go  back  to  that  point.  What  was 
there  here  that  any  man  can  represent  to  your  Lordships  was  to  go  back  to  a  jury  ?  Nothing. 
Was  there  anything  but  a  question  to  be  decided  by  the  Court  ?  Nothing.  It  never  could 
by  any  possibility,  in  the  view  that  I  take  of  this  case,  be  a  question  to  be  again  submitted  to  a 
jury. 

Well,  then,  my  Lords,  both  parties,  as  I  submit  to  your  Lordships — it  being  a  case  for  ultimate 
decision  as  it  then  stood — ^taking  it  as  it  then  stood — brought  it  before  the  Court ;  and  both 
IKuties  agreeing  to  that,  the  Court  made  this  order  : — "  The  Lords  having  considered  the  notes, 
repel  the  reasons  of  suspension  and  interdict,  and  decern  :  Find  the  suspenders  liable  in 
expenses,  subject  to  modification  ;  and  before  answer  as  to  amount  of  modification,  appoint  an 
account  of  expenses  to  be  lodged,  and  remit  to  the  auditor,''  &c.  This  was,  of  course,  a  great 
surprise  to  the  appellants,  and  they  denied  the  jurisdiction,  upon  which  I  have  not  said  a  word. 
There  cannot  be  a  question  upon  the  point  of  jurisdiction.  Those  who  grant  an  interdict  can 
recall  it.  The  matter  was  properly  before  the  Court.  There  never  was  a  want  of  jurisdiction  ; 
there  might  be  a  want  of  form — an  irregularity  of  procedure  ; — and  then,  as  I  have  already 
shewn  your  Lordships,  there  being  a  jurisdiction,  it  can  be  waived  by  the  conduct  of  the  parties. 
But  it  is  said,  "  Observe  the  anomalous  position  in  which  we  are  placed.  We  complaip  of 
candle-making  generally  as  a  nuisance.  An  experiment  has  been  made,  and,  after  various 
experiments,  the  respondents  established  to  the  satisfaction  of  a  scientific  person  named  by  the 
Court,  and  indeed  to  our  own  conviction,  that  the  mode  in  which  the  respondents  proposed  to 
carry  on  their  candle  manufacture  would  not  be  a  nuisance.  Very  well,"  they  say,  "  so  far  we 
have  yielded ; "  but  they  say,  "  We  have  not  given  up  the  candle-making ;  we  object  to  candle- 
making  there  in  any  other  way  than  that  pointed  out,  because  the  other  way  might  be  a 
nuisance.  We  were  first  of  all  entitled  to  an  injunction  restraining  candle-making  upon  those 
premises  in  any  way  other  than  that  pointed  out  by  Dr.  Thomson,  and  therefore  we  are  entitled 
to  our  expenses." 
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Now,  my  Lords,  where  is  there  the  least  ground  for  such  a  claim  ?  Before  any  manufacture 
was  established,  they  took  upon  themselves  to  assert  to  the  Court  that  the  manufacture  to  be 
carried  on  was  to  be  a  nuisance.  The  result  has  proved  that  it  is  not  so.  Then  they  are  at 
liberty  to  say,  "  To  be  sure  it  is  not  a  nuisance,  we  see  now  ;  but  it  may  become  a  nuisance." 
If  so,  why  may  we  not  upon  that  ground,  now  that  it  is  an  object  of  sense,  and  the  manufacture 
exists,  apply  that  same  doctrine  in  this  country  ?  Any  man  who  carried  on  a  manufacture  which 
was  not  a  nuisance  at  the  time,  might  have  an  interdict  applied  for  to  prevent  his  thereafter 
carrying  it  on  in  a  way  in  which  it  would  become  a  nuisance.  That  is  the  only  complaint.  The 
appellants  have  no  present  ground  of  complaint — ^no  present  ground  of  action — ^none  whatever. 
It  was  problematical ;  and  the  reality  now  stands  in  the  place  of  the  problem ;  it  is  now  known 
what  the  fact  is  against  them.  But  they  say,  ''  Hereafter  the  trade  may  be  carried  on  in  a 
different  way,  and  then  it  will  become  a  nuisance."  When  it  does  become  a  nuisance,  and  I 
hope  not  till  then,  in  the  Court  of  Session  or  in  any  other  Court,  the  appellants  will  be  at  liberty 
to  apply  for  and  obtain  a  fit  and  proper  remedy  for  the  mischief  that  may  occur.  No  law  of 
any  country  does  or  ought  to  restrain  any  man  from  the  full  enjoyment  of  his  own  property 
where  it  injures  no  one ;  and  no  man  has  a  right  upon  a  point  of  law,  upon  any  supposed  injury 
that  hereafter  may  result,  to  put  restriction  upon  the  liberty  of  another  man  to  use  his  own 
property  in  the  way  he  may  think  best  for  his  own  purposes. 

My  Lords,  in  every  possible  view  of  this  case,  after  having  given  every  possible  attention  to 
it,  I  submit  to  your  Lordships,  that,  in  point  of  principle,  the  appellants  have  not  made  out  a 
case  which  calls  for  your  Lordships'  interposition,  and  therefore  this  appeal  should  be  dismissed 
with  costs. 

Interlocutors  affirmed  with  costs. 

First  Division. — Richardson,  Loch,  and  Maclaurin,  Appellants^  Solicitors, — ^William  Rogers, 
Respondents^  Solicitor. 
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Alicia  Frances  Sutton,  Administratrix  of  Henry  Stephen  Sutton,  Appellant^ 
V.  Robert  Ainslie,  W.S.,  Respondent. 

Evidence — Proof — Competency — Foreign  Witness — Gambling  Debt — ^Acts  of  Sederunt,  29th 
Nov.  1825  ;  1 6th  December  1841 — ^Jury  Court  Act,  55  Geo.  ill.  c.  42 — Bill  of  Exceptions — A 
suspension  having  been  presented  of  a  charge  for  payment  of  the  interest  of  a  bond,  on  the 
ground  that  the  consideration  was  a  gambling  debt y  the  Court,  after  the  preparation  of  a  record, 
allowed  witnesses  residing  in  London  to  be  examined  for  the  suspender  on  commission^  on 
adjusted  interrogatories.  The  case  went  to  tried  on  an  issue,  and,  in  the  course  of  it,  the 
suspender  proposed  to  put  in  evidence  the  report  of  the  commission,  but  it  was  objected  that  such 
was  an  incompetent  course,  unless  the  suspender  proved  that  the  witnesses  could  not  attend  the 
trial  on  account  ofabsettce  abroad,  or  that  the  suspender  could  not  bring  them  to  the  trioL  The 
presiding  Jud^e  repelled  the  objection;  and,  on  a  bill  of  exceptions,  the  Court  confirmed  the 
ruling.  The  bill  also  contained  an  exception,  that  the  presiding  Judge  ought  to  have  told  the 
jury  that  the  charger  was  not  bound  to  prove  consideration,  and  that  the  presumption  tvcu, 
that  value  was  given  unless  the  contrary  was  proved  by  the  suspender.  The  Court  cUso  repelled 
this  exception. 

Held  (affirming  judgment)  both  exceptions  were  properly  disallowed,^ 

The  charger  appealed  to  the  House  of  Lords  against  the  disallowance  of  the  bill  of  exceptions^ 
Roll  Q.C,  and  Moncreiff,  for  appellant — i.  They^rr/ exception  is,  that  the  deposition  of  the 
London  gamblers  ought  not  to  have  been  admitted  without  proof  of  their  inability  to  attend  the 
trial  in  person.  The  Jury  Court  Act  (5$  Geo.  in.  c.  42)  gave  the  Court  power  to  frame  rules ; 
and  the  act  of  sederunt,  §  22,  provided  for  the  case  of  foreigners  whose  depositions  were  to  be  taken 
by  commission ;  but,  by  §  23,  these  were  not  to  be  received  by  the  Court  if  the  deponent  could 
attend.  Those  provisions  were  often  put  in  practice  from  1815  to  i825>  ^"^^  received  our 
construction. — Haddaway  v.  Goddard,  i  Mur.  150;  Setton  v,  Setton's  Trustees,  i  Mur.  9.  The 
act  of  sederunt  1825,  §  ^^>  puts  all  the  enumerated  cases,  of  which  the  present  is  one,  on  the 
same  footing;  and  proof  of  inability  to  attend  was  necessary  before  witnesses'  depositions  could 
be  received,  as  is  confirmed  by  §  59. — Wight  v.  Liddell,  4  Mur.  328,  5  Mur.  47 ;  Armstrong  v. 
Leith  Bank  Co,,  12  S.  440.   In  Mackay  v.  M^Leod,  4  Mur.  278,  the  report  is  vague,  but  the  fair 

^  See  previous  reports  14  D.  184;  24  Sc.  Jur.  79.         S.  C.  i  Macq.  Ap.  299;    24  Sc 
Jur.  428. 
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coQclosioD  is,  that  it  had  there  been  either  proved  or  admitted  that  the  witness  was  abroad. 
Here  it  was  not  proved,  and  the  respondent  had  it  in  his  power  to  satisfy  the  Court  by  witness 
or  affidavit  that  the  deponents  were  abroad,  if  he  could,  for  the  objection  was  taken  at  the  trial 
three  times.  The  same  remarks  are  true  of  the  act  of  sederunt  1841,  §  17,  the  two  acts  being 
identical  on  this  point :  per  Boyle  L.  J.  G.  24  Sc.  Jur.  80.  It  is  said  the  practice  is  against  us  ;  but 
if  so,  a  practice  since  1841,  running  counter  to  the  plain  words  of  the  act  of  sederunt,  cannot 
avail  Practice  is  a  useful  guide  only  where  the  act  is  ambiguous.  Besides,  cases  may  have 
occasionally  occurred  where  evidence  of  foreign  residence  was  not  given,  simply  because  the 
parties  had  previously  arranged  to  use  the  depositions.  The  Court  cannot  relax  a  peremptory 
rule  laid  down  by  an  act  of  sederunt,  which  is  of  the  same  authority  as  the  statute  authorizing 
\X— Scott  y,  Gray^  4  Mur.  61 ;  and  the  Court  will  enforce  it  strictly — Willoxv,  Farrelly  10  D. 
807.  The  true  construction  is,  that  proof  of  non-ability  to  attend  in  person,  whether  by  illness, 
al»ence,  or  residence  out  of  the  jurisdiction,  is  a  condition  precedent  to  the  deposition  being 
received.  2.  The  j^^i^xm^  exception  is,  that  as  the  charger  was  not  bound  in  point  of  law  to  prove 
a  consideration,  the  presumption  being  that  value  had  been  given,  the  Judge  refused  to  direct 
the  jury  to  that  eflect.  The  Judge  recommended,  /.  e,  left  to  the  discretion  of  the  jury,  to  find  a 
verdict  against  us — thus  leaving  them  to  deal  with  the  law  as  well  as  the  fact. 

SoL'Gen,  Inglis^  (with  him  Sol, -Gen.  Kelly,)  and  Andersoft^JQ^,  C,  for  respondent,  isi  Exception 
—We  must  distinguish  between  what  is  sufficient  evidence  to  the  Court  to  let  in  the  documents, 
and  what  would  be  sufficient  to  go  to  the  jury.  Here  it  appeared  sufficiently  on  the  face  of  the 
report  of  commission,  that  the  deponents  resided  abroad,  /'.  e.  in  London — ^which  was  enough  to 
satisfy  the  Court,  the  presumption  being  that  the  witness  could  not  attend,  as  he  was  out  of  the 
jurisdiction.  The  act  of  sederunt  181 5  did  not  contemplate  the  case  of  a  foreigner  residing 
abroad  at  all,  the  omission  being  supplied  for  the  first  time  by  the  acts  of  sederunt  1825,  §  28, 
and  1841,  §  17.  Now  the  latter  part  of  §  17  (1841)  contains  no  word  which  corresponds  to  the 
case  of  a  foreigner  mentioned  in  the  former  part  of  that  clause.  The  only  likely  word, "  absence," 
cannot  apply  to  one  who,  being  a  foreigner,  may  never  have  been  in  Scotland— it  was  not 
rendered  necessary,  therefore,  by  the  act  of  sederunt  1 841,  to  be  proved,  that  the  foreigner  could 
not  be  produced  in  person.  The  first  two  cases  cited  being  prior  to  1825,  do  not  apply  to  the 
case  of  a  foreigner.  In  Mackay  v.  M^Leody  for  aught  in  the  report,  the  objection  may  have  been, 
that  there  was  no  evidence  of  the  deponent  being  a  foreigner.  As  to  Wight  v.  Liddelly  the 
counsel  there  having  the  evidence  in  his  power  and  at  hand,  tendered  it  merely  as  a  matter  of 
prudence,  but  not  because  it  was  necessary.  Armstrong's  was  a  case  of  a  Scotsman  temporarily 
absent,  and  therefore  it  was  reasonable  to  shew  that  he  was  not  likely  to  rettun.  The  other  cases 
do  not  apply.  Then,  even  if  the  language  of  the  act  of  sederunt  was  doubtful,  we  have  the 
authority  of  the  leading  judges  that  it  has  never  been  the  practice  for  the  Court  to  exact  evidence 
that  the  foreign  deponent  could  not  attend.  2.  This  exception  was  groundless,  for  the  law, 
asked  by  the  appellant  to  be  laid  down  by  the  Judge,  was  neither  sound  nor  necessary.  As 
to  the  Judge  recommending  the  jury,  that  meant  that  he  directed  the  jury. 

Lord  Chancellor  St.  Leonards. — My  Lords,  there  are  two  questions  here  for  your 
Lordships'  consideration,  one  of  which  is  upon  the  acts  of  sederunt  of  1825  and  1841,  and  the 
other  is  upon  the  charge  of  the  Judge  to  the  jury.  As  regards  the  question  on  the  acts  of 
sederunt,  it  is  impossible  to  deny,  that  where  rules  of  Court  are  sanctioned  and  directed  by  an 
act  of  parliament,  with  the  view  of  seeing  if  the  opinion  of  the  Judges  is  true  and  correct,  in  a 
very  great  sense  you  must  consider  the  acts  that  were  in  force  hitherto,  and  which  ought  not, 
without  some  sufficient  ground,  or  some  good  authority,  to  be  upset.  Where  an  act  of  parliament 
authorizes  rules  of  Court  to  be  made  by  the  Judges,  they  must  have,  not  a  forced,  not  an  unnatural, 
but  a  flexible  construction  put  upon  them — that  is,  such  a  construction  as,  from  the  nature  of  the 
decisions,  the  Court  would  have  been  likely  to  put  upon  its  own  rules  if  they  had  remained  in 
the  way  they  had  hitherto  been — not  disregarding  them — ^not  overlooking  them — ^not  neglecting 
the  terms  of  them — ^but  giving  that  natural  construction  which  the  Court  itself,  exercising  the 
power  delegated  to  it  by  act  of  parliament,  would  have  intended  to  have  put  upon  the  words  that 
are  used.  Now,  the  act  of  sederunt  of  181 5  does  not  provide,  as  is  observed,  in  terms,  for 
residence  abroad,  although  it  does  provide  for  persons  being  abroad  who  are  not  likely  to  return ; 
and  it  is  suggested  from  those  terms,  that  the  clause  of  the  act  means  persons  who  are  resident 
in  Scotland,  but  who  have  gone  abroad,  and,  from  some  cause,  are  not  likely  to  return ;  and  that 
explains  the  cases  which  are  quoted  upon  the  subject  of  that  act  of  sederunt,  which  were  cases 
relating  to  a  disability  from  attending,  arising  from  illness,  and  having  no  bearing  on  the 
question  of  residence  abroad.  So  that  the  question  turns  on  whether  residence  abroad  is,  or  is 
not,  in  the  second  branch  of  the  acts  of  sederunt.  If  it  had  not  been,  no  one  can  deny  that  the 
second  branch,  whatever  may  be  the  cases  it  refers  to,  requires  that  it  ought  to  be  proved  as  to 
those  cases,  at  the  time  of  the  trial,  that  the  party  is  absent  from  the  cause  stated,  either  that  of 
disability  or  sickness.  It  is  not  because  you  get  a  commission,  and  say  the  necessity  for  it  has 
arisen  from  the  sickness  of  the  party,  that  you  can,  under  the  act  of  parliament,  or  under  the  act 
of  sederunt,  read  that  commission  without  proving  at  the  time  of  the  trial,  that  the  party  is  prevented 
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trom  attending  at  the  trial  from  sickness.  Those  cases,  however,  prove  nothing  upon  the 
proposition  which  your  Lordships  are  called  upon  to  decide. 

Now,  the  act  of  sederunt  of  1825  assumes  a  different  shape.  It  provides,  in  the  first  part  of 
it,  expressly  for  the  case  of  a  party  who  is  resident  abroad,  and  who  resides  abroad.  It  is  not 
correct  to  say  that  the  terms  of  the  act  of  sederunt  of  1825  are  in  all  respects  the  same  as  the  act 
of  sederunt  of  1841 ;  because  there  is  a  considerable  change  of  phraseology.  I  am  by  no  means 
satisfied  that  that  was  not  purposely  changed,  and  that  that  phraseology  was  not  purposely  altered 
in  the  latter  part  of  the  act  of  sederunt,  to  provide  against  the  disability  that  occurred  in  the  act 
of  1825.  Now  the  act  of  1825,  after  providing  for  the  cases  of  residence  abroad,  and  for  other 
cases,  concludes  in  these  terms — ^^  That  it  being  established  at  the  trial,  to  the  satisfaction  of 
the  Court,  by  affidavit  or  by  oath  in  open  Court,''  that  is  the  second  branch,  "  that  such  witnesses 
cannot  attend,  owing  to  one  or  other  of  the  causes  aforesaid,"  enumerating  them,  so  that  they 
might  understand  the  difficulty  with  which  the  Courts  of  Scotland  had  to  deal.  Because,  if  they 
had  not  enumerated  the  particular  acts  of  disability,  it  might  have  been  held  that  they  had  not 
included  every  case  of  disability  which  is  there  stated ;  and,  among  other  cases  of  disability,  it 
makes  use  of  the  words  "  permanent  infirmity,"  or  "  obliged  to  go  into  foreign  parts,"  or  who 
''shall  be  abroad."  Now,  that  is  the  case  of  a  foreigner.  As  far  as  I  understand  the  cases 
quoted  by  the  learned  counsel  (which  are  so  very  indefinitely,  and  so  very  vaguely,  reported,  that 
it  is  difficult  upon  the  authorities  to  say  they  have  any  direct  meaning)  upon  that  act  of  sedenmt, 
the  opinion  seems  to  be  that  the  case  of  a  foreigner  is  not  within  the  second  branch.  If  a 
person  be  a  foreigner,  and  do  not  appear,  the  fact  of  his  non-appearance,  in  that  case,  is  proved 
by  the  absence.  That  a  man  is  absent,  is  proved  by  his  non-attendance.  You  do  not  want  in 
that  case  to  prove  his  absence.  The  absence  of  the  man  is  apparent,  because  he  is  not  there. 
Then,  what  is  the  cause?  The  cause  is,  that  he  is  a  foreigner.  The  only  two  cases  referred  to 
on  the  subsequent  acts  of  sederunt  of  1825  and  1841,  both  shew  it  to  be  the  inclination  of  the  opinion 
of  the  Court,  that  the  absence  of  the  foreigner  is  sufficient  cause  of  excuse,  and  that  you  need 
not  prove  more.  That  is  apparently  stated  on  the  face  even  of  those  vague  reports.  You  hare 
not,  I  think,  anywhere  the  case  of  a  witness  who  was  said  to  be  settled  abroad,  in  England,  where 
that  evidence  was  not  satisfactory  according  to  the  opinion  of  the  Judge  who  was  presiding,  nor 
of  any  case  where  such  proof  was  necessary.  The  absence  of  such  evidence,  and  the  admission 
of  the  commission,  is  itself  conclusive  in  the  opinion  of  the  Judge.  And  those  cases  that  are 
cited,  are  cases  that  do  not  frequently  occur,  where  parties  have  been  rejected  previously  to  the 
trial,  and  where  it  has  been  postponed — the  Court  being  of  opinion  that  the  objection  ought  to 
be  taken.  Still  that  would  be  an  exception  to  the  general  rule  that  must  be  adopted  upon  the 
act  of  sedenmt. 

So  that  it  seems  the  act  of  1841,  which  is  different  in  its  terms,  introduces  other  cases.  For 
example,  it  includes  cases  that  are  not  provided  for  in  the  words  of  the  act  of  1825,  and  it  avoids 
that  generality  that  you  have  in  the  act  of  1825.  It  does  not  say  if  they  cannot  attend  "  for  cme 
or  other  of  the  causes  aforesaid,**  but  it  enumerates  the  causes.  The  construction  of  that 
perhaps  may  be  this,  which  I  will  give  your  Lordships.  But,  before  I  come  to  that  construction, 
I  have  no  hesitation  in  saying,  that  the  act  is  so  vaguely  expressed,  and  so  much  open  to  doubt, 
that  I  am  not  surprised  that  this  case  should  have  been  brought  to  your  Lordships'  House  in 
order  to  try  the  question,  it  being  difficult  to  imagine,  if  either  construction  had  been  adopted, 
that  it  might  not  have  been  supported ;  because,  to  say  that  this  act  of  sederunt  tells  its  own 
tale,  or  explains  itself,  or  says  exactly  what  is  to  be  done,  is  not  consistent  with  truth. 

Now,  the  act  is  in  these  terms — ''  That  when  it  shall  be  made  out  upon  oath,  to  the  satisfoction 
of  the  Jury  Court,  that  a  witness  resides  beyond  the  reach  of  the  process  of  the  Court,  and  is 
not  likely  to  come  within  its  authority*' — now,  my  Lords,  I  pray  your  attention  to  what  follows — 
''  before  the  day  of  trial,  or  cannot  attend  on  account  of  age  or  permanent  infirmity,  or  is  obliged 
to  go  into  foreign  parts,  or  shall  be  abroad,  and  not  likely  to  return  before  the  day  of  trial,  it 
shall  be  competent  to  examine  such  witness  by  commission  on  interrogatories,"  and  so  on.  Now 
that  applies  to  this  case.  Then  comes  this  material  part — ''and  it  being  established  at  the  trial, 
to  the  satisfaction  of  the  Court,  by  affidavit  or  by  oath  in  open  Court,  that  such  witnesses  cannot 
attend  owing  to  one  or  other  of  the  causes  aforesaid,"  it  shall  then  be  competent  to  read  the 
evidence. 

Now,  observe  the  two  cases  to  be  provided  for — death,  or  inability  to  attend.  Now  the  first 
part  of  this  act  of  sederunt  is  without  a  word  about  an  inability  to  attend — not  a  syllable.  But 
it  provides,  as  an  abstract  act,  for  residence  abroad.  Then  comes  the  second  branch)  which 
provides  for  inability  to  attend  on  account  of  sickness,  of  age,  or  infirmity,  or  so  on.  And  then 
the  act  of  parliament  comes  to  provide  for  that  which  it  was  alone  the  intention  of  the  act  of 
sederunt  to  provide,  namely,  death  or  other  difficulty, — having  provided  for  the  other  cases, 
namely,  inability  to  attend,  that  is,  an  inability  arising  from  infirmity,  and  so  on.  What  I  submit 
as  the  true  view  (although  the  act  is  most  vague  and  unsatisfactory)  upon  the  able  argument 
which  your  Lordships  have  heard,  is  this : — I  think  the  true  construction  of  this  act  of  sederunt 
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is,  that  the  second  branch  does  not  apply  to  the  case  of  permanent  residence  abroad,  and, 
therefore,  the  evidence  taken  upon  the  commission  in  that  case  was  receivable  at  the  trial. 

But  there  is  another  great  reason  for  that — ^and  which  appears  to  be  a  very  sensible  rule  in  lay- 
ing that  down,  and  it  is  not,  perhaps,  a  bad  way  of  trying  if  that  was  the  intention  of  the  legislature 
—if  a  man  resides  abroad,  and  means  to  reside  abroad,  that  means  a  permanent  residence.  He 
is,  therefore,  not  in  the  jurisdiction.  He  is  out  of  the  reach  of  the  law  of  Scotland.  That  is  a 
sufficient  answer.  You  may  then  take  his  evidence  on  interrogatories,  and,  at  the  trial,  you  may 
pat  in  nothing  but  that  evidence.  If  the  other  parties  know  he  has  come  within  the  jurisdiction, 
tbey  can  make  an  objection.  If  the  fact  is,  that  it  is  only  a  temporary  absence,  or  age,  infirmity, 
or  sickness,  or  so  on,  then  you  must  prove  that  disability  at  the  trial,  and  that  is  an  excuse. 

What  I  have  stated  to  your  Lordships  is  open,  apparently,  and  certainly,  to  some  doubt.  But 
then  I  ask  you  to  look  at  what  hks  been  the  practice,  and  see  what  has  been  the  construction 
of  the  very  learned  Judges,  who,  I  may  say,  were  imanitnous  in  their  opinion  upon  the  subject, 
and  under  whom  this  very  act  of  sederunt  was  framed,  and  by  whom  the  law  is  administered  daily 
and  hourly?  It  will  require  the  strongest  case  to  induce  you  to  reverse  a  practice  founded  on  the 
construction — not  upon  arbitrary  practices — ^but  founded  upon  the  construction  which  they  have 
put,  and  a  reasonable  construction,  as  I  submit,  upon  their  own  act  of  sederunt,  which  practice 
Las  never  been  departed  from,  and,  therefore,  maybe  taken  from  1 841,  which  is  as  good  as  from 
181 5,  as  that  which  is  to  be  considered  as  the  constant  course  of  construction.  That  practice  has 
been  the  law  of  the  Court — it  is  not  a  technical  point — but  it  is  the  practice  of  the  Court,  and 
which  practice  had  been  acted  on  as  a  rule  of  the  Court — as  the  decision  of  the  Court — ^and  has 
had  the  due  acquiescence  of  the  bar  as  the  ruling  of  the  Court,  with  the  knowledge  of  all  parties 
in  Scotland  who  are  in  the  habit  of  construing  acts  of  parliament. 

Under  those  circumstances,  it  would  require  very  strong  arguments  indeed  to  satisfy  your 
Lordship's  House  in  overruling  the  construction  which,  I  submit  to  your  Lordships,  this  act  of 
sedemnt  fairly  admits  of,  and  which  it  has  received  so  consistently,  and  so  constantly,  at  the 
hands  of  the  Judges.  Although  I  admit  it  is  not  satisfactory  to  have  to  deal  with  a  case  where 
the  law  is  not  framed  with  perspicuity,  still  I  think  your  Lordships  must  follow  the  decision  of 
the  Courts  below.  It  has  been  asked  more  than  once,  what  would  be  the  case  of  a  converse 
construction  ?  Suppose  the  appellant  had  himself  sought  to  give  the  evidence :  The  construction 
would  have  been  the  same.  The  words  are  general.  If  you  adopt  any  construction  of  words 
limiting  the  right  as  to  one  party,  the  other  party  must  be  bound  by  it.  I  do  not,  I  own,  feel 
oppressed  by  &aX  argument. 

My  Lords,  the  only  other  objection  is  the  charge  of  the  learned  Judge.  I  confess  I  should 
have  been  better  satisfied  if  the  learned  Judge  had  made  the  charge  he  was  desired  to  make  in 
point  of  law.  There  is  no  doubt  this  bond  required  no  proof  at  the  outset.  It  might,  and  would, 
require  rebutting  proof,  if  evidence  of  gambling  was  sought  to  be  proved.  That  evidence  being 
received,  if  the  appellant  hoped  to  succeed  before  the  jury,  he  must,  then,  give  that  evidence 
which  he  cautiously  abstained  from  giving,  that  is,  evidence  that  some  money  did  pass ;  instead 
of  that,  he  stood  silently  by  and  offered  no  evidence  to  show  that  money  was  ever  given.  Persons 
connected  with  a  gambling  transaction  must  give  such  proof,  in  the  absence  of  other  proof,  as 
will  satisfy  the  jury  that  the  bond  is  not  given,  upon  colour,  for  a  gambling  transaction.  That 
is  the  proof  they  are  bound  to  give  in  support  of  such  a  bond.  The  learned  Judge  was  desired 
to  tell  the  jury  this  bond  required  no  proof  of  consideration,  unless  there  was  proof  on  the  other 
side.  That  is  the  law;  and  I  think  it  would  have  been  better  if  the  Judge  had  so  laid  down  the 
law.  But  I  can  see  no  sufficient  reason  to  find  fault,  upon  mere  technical  grounds,  with  his 
Lcndship's  charge.  I  do  not  understand  the  learned  counsel  to  say  that  the  Judge  recommended 
the  jury  to  find  a  verdict  for  the  defendant  unless  there  was  evidence  impeaching  the  bond ;  I 
do  not  understand  him  to  object  to  the  recommendation ;  I  do  not  understand  that,  although 
some  observations  were  made  upon  it.  Now,  what  is  the  recommendation  of  a  Judge  but  the 
direction  of  the  Judge ;  and  if  he  was  wrong,  the  counsel  should  have  objected  to  that  recommend- 
ation being  made  to  the  jury,  and  have  said  that  he  was  not  doing  that  which  he  ought  to  have 
recommended  them.  The  recommendation  of  a  Judge  amoimts  to  a  direction;  it  is  only  in 
stronger  terms,  and  is  very  stringent  and  binding  in  its  operation;  and  if  he  was  wrong,  there 
should  have  been  a  suggestion  to  the  Judge  that  he  did  not  do  what  he  ought  to  have  done  in 
recommending  them.  I  think  that  ought  not  to  be  an  objection  now.  In  substance,  however, 
I  cannot  but  say  I  should  have  been  better  satisfied  with  the  charge  if  it  had  been  directed  to 
the  point  of  law,  supposing  the  jury  to  have  been  made  acquainted  with  the  law,  and  that  he  had 
directed  them  to  find  according  to  that  law ;  still  the  direction  amounts  to  that,  and  therefore 
I  think  it  is  not  desirable  that  your  Lordships  should  overrule  the  decision. 

Upon  the  whole,  I  advise  your  Lordships  to  affirm  the  decision  of  the  Court  below,  without 
costs. 

Interlocutor  affirmed. 

First  Division. — Robertson  and  Simson,  Appellanfs  Solicitors,  Spottiswoode  and  Robertson, 
Respondents  Solicitors. 
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John  Mitchell,  Appellant,  v.  John  Cullen,  W.S.,  Respondent 

Proof Evidence  —  Presumption  —  Payment  —  Agent  and  Client  —  A  law-agent  having 

received  two  sums  in  payment  of  specific  accounts^  ^ave  only  a  receipt  to  general  account,  and 
afterwards  claimed  the  full  sums  due  on  those  specific  accounts. 

Held  (reversing  judgment)  that  the  correspondence  established  that  the  payment  was  specific  and 
not  general?- 

The  respondent  brought  an  action  in  the  Court  of  Session  against  the  appellant,  for  payment 
of  ;£i72  ^s.  yi.y  as  a  baknce  due  on  his  accounts  for  professional  business  in  conducting  certain 
lawsuits  for  him.  The  respondent  had  been  employed  by  Mr.  Archibald  Kerr,  a  writer  in 
Glasgow,  on  behalf  of  the  appellant  Various  sums  had  been  from  time  to  time  sent  to  the 
respondent,  accounts  had  passed,  a  meeting  of  parties,  and  some  communings,  and  a  long 
correspondence  ensued,  in  reference  to  a  settlement  In  defence  it  was  maintained,  that,  in  die 
circumstances,  the  accounts  were  to  be  held  as  having  been  adjusted  and  paid,  excepting  a 
balance  of  fj>p,  which  was  tendered ;  and,  at  all  events,  that  if  the  accounts  for  processes 
Mitchell  V.   Ranson    and   Dick  v.   Mitchell    (processes    the  expenses  in  which  formed  die 

Principal  subject  of  contention)  were  to  be  held  as  still  unsettled,  the  appellant  was  entitled  to 
ave  these  accounts  audited  in  ordinary  form. 

The  Court  of  Session  held  that  two  payments  sent  to  the  respondent  were  not  chargeable  to 
the  specific  account,  because  the  offer  to  abate  the  sum  in  those  accounts  was  not  accepted  in 
time.     The  question  turned  wholly  on  the  import  of  the  correspondence. 

Lord  Chancellor  St.  Leonards. — My  Lords,  it  is,  no  doubt,  much  to  be  regretted  that 
litigation  should  be  carried  on  to  such  an  extent  in  these  trifling  suits;  but  I  have  had 
occasion  so  often  lately  to  make  the  same  remark  in  regard  to  appeals  coming  from  the  same 
quarter,  that,  probably,  observations  of  that  sort  will  have  but  little  weight. 

My  Lords,  the  question  which  your  Lordships  have  to  decide  in  this  case  lies,  certainly,  in  a 
very  narrow  compass.  Mitchell  had  involved  himself,  in  the  course  of  mercantile  transactions, 
in  great  litigation.  He  had  a  solicitor  of  the  name  of  Kerr,  who  was  not  himself,  as  I  imder- 
stand,  residing  in  Edinburgh ;  and  Kerr  employed  Cullen  (who  is  now  the  person  contesting  this 
question)  as  his  representative. 

I  understand  that,  by  the  law  of  Scotland,  Cullen  holds  two  persons  as  being  bound  to  him. 
Mitchell,  the  real  client,  is  liable  to  him  for  business  which  he  (Cullen)  has  transacted,  and  Kerr, 
the  person  through  whom  Mitchell  employed  Cullen,  is  also  liable.  Cullen  has  certainly  a  great 
advantage,  therefore,  in  that  respect ;  and  Mitchell,  I  am  afraid,  has  a  corresponding  disadvan- 
tage— that  is  to  say,  he  is  liable  for  the  same  amount  both  to  Kerr  and  Cullen ;  and  if  that  be 
so,  I  must  say  the  sooner  the  law  is  altered  in  that  respect,  the  better,  as  it  appears  to  me,  it 
it  will  be  for  Her  Majestv's  lieges  in  Scotland. 

The  questions  now  before  your  Lordships  arise  principally  out  of  this  double  character  which 
is  filled  Dy  this  gentleman  ;  for  Mitchell  having  to  transact  business  through  and  by  Kerr  with 
Cullen,  it  has  happened,  as  your  Lordships  will  see,  that  the  correspondence  is  sometimes  carried 
on  by  Kerr  with  Cullen,  and,  in  one  of  the  instances  which  your  Lordships  have  to  consider,  the 
same  correspondence  is  followed  up  by  Mitchell  with  Cullen ;  and  even  a  difficulty  has  arisen  at 
your  Lordships*  bar,  between  the  learned  counsel  on  opposite  sides,  to  which  correspondent 
(whether  to  Kerr  or  to  Mitchell)  a  certain  answer  of  CuUen's  (to  whom  both  were  responsible) 
was  addressed. 

My  Lords,  the  first  question  is  simply  this  ; — There  were  two  matters — one  was  a  matter  in 
which  Mitchell  had  involved  himself,  which  is  called  Mitchell -v,  Ranson,  and  the  question  is, 
whether  a  certain  sum  of  £1^0  (which  certainly  in  part  related  to  another  transaction,  and  with 
which  Mitchell  had  nothing  to  do)  did  bear  specifically  upon  the  costs  in  that  particular  case  of 
Mitchells.  Ranson, 

This  case  has  been  very  well  and  very  shortly  argued.  The  decision  of  it  depends  on  a  very 
few  letters ;  and  I  confess  I  cannot  bring  my  mind  to  entertain  any  doubt  whatever  as  to  what 
the  true  construction  of  those  letters  is, — that  the  ;£  150  would  represent  in  part,  if  it  be  a  specific 
appropriation,  the  bill  of  costs  in  Mitchell  v.  Ranson. 

Now,  I  do  not  understand  from  the  argument  that  there  is  any  difference  between  the  learned 
counsel  as  to  the  law  applicable  to  this  case ;  and,  indeed,  I  think  there  can  be  none.  The  law 
in  this  respect  is  the  same  in  Scotland  as  it  is  in  England.     There  is  no  doubt  that  a  person 

1  See  previous  report  22  Sc.  Jur.  646.        S.  C.  i  Macq.  Ap.  190  :  24  Sc.  Jur.  431.^ 
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paying  money  may  desire  it  to  be  appropriated  towards  the  discharge  of  any  portion  of  his 
obligation ;  and  the  person  who  accepts  it,  must  accept  it  in  that  way.  If  there  be  no  specific 
appropriation,  the  question  would  arise,  as  to  how  it  should  be  applied  ;  and  the  question  arises 
here  as  to  the  right  of  Cullen  to  appropriate  it  as  he  has  done.  (His  Lordship  then  referred  to 
the  correspondence  and  continued)--!  am  clearly  of  opinion,  and  I  submit  that  opinion  to  your 
Lordships  for  your  consideration,  that  the  true  construction  of  this  correspondence,  and  of  the 
▼hole  transaction,  admits  of  no  doubt  whatever,  that  the  ;£  150  is  a  sum  which  is  to  be  carried 
to  the  account  of  the  particular  transactions  to  which  I  have  called  the  attention  of  your 
Lordships. 

As  far  as  regards  that  question,  therefore,  in  my  opinion,  the  judgment  of  the  Court 
bebv  ought  to  be  reversed;  and  it  should  be  declared  by  your  Lordships,  that  the  £\^o 
most  be  deemed  to  have  been  paid  by  Kerr  on  account  of  the  debt  of  Mitchell  in  the 
case  of  Mitchell  v.  Ransoriy  and  that  credit  must  be  taken  for  that  as  a  specific  payment. 

Then,  my  Lords,  we  come  to  the  other  point,  which,  if  possible,  would  appear  to  be  still  more 
clear  than  the  one  to  which  I  have  called  your  Lordships'  attention.  The  Lord  Ordinary  was  of 
opinion  in  favour  of  the  appellant.  The  Lords  of  the  Second  Division  overruled  his  decision  ;  but 
nothing  can  be  more  clear  or  plain  to  my  mind,  than  that  the  Lord  Ordinary  was  right  in  the 
view  he  took  of  the  case.  The  Question  simply  is,  whether,  upon  the  two  letters  which  passed 
between  these  parties,  Cullen  did  agree  to  take  ;£i2o  for  a  debt  of  £\^z  and  upwards  ;  and  if 
he  did  so,  whether  the  terms  upon  which  he  offered  to  do  that  were  sufficiently  accepted  and 
acted  upon  to  make  that  offer  binding  upon  him,  so  that  he  could  no  longer  depart  from  it.  Upon 
that  question  there  was  a  difference  of  opinion  in  the  Court  below,  the  Lord  Ordinary  being  of 
opinion  in  favour  of  the  appellant,  and  the  Lords  of  the  Second  Division  overruling  that  inter- 
locutor, and  deciding  in  favour  of  the  respondent.  (His  Lordship  then  referred  to  the 
correspondence  and  continued)—  Cullen  says  to  Mitchell  in  the  most  clear  and  explicit  terms — *^  It 
is  a  bard  case  upon  you — ^youhave  sustained  a  great  loss,  and  have  incurred  great  expense  :  I  will 
take  £\20  instead  of  ;£i52  2J.  3^^.;  if  you  wiU  send  me  ;£ioo  the  remaining  £10  may  stand 
over."  Then,  having  said  that,  he  afterwards  comes  and  says — '^  You  have  not  paid  me  the 
^2G^  and  therefore  I  claim  to  charge  you  the  whole  ;£i52  which  I  claimed  in  the  first 
instance."  It  seems  to  me  that  that  is  a  most  unrighteous  demand,  and  wholly  without 
foundation. 

To  the  argument  upon  the  nudum  pactum^  I  need  not  refer,  because  no  point  can  possibly 
arise  upon  it ;  consequently,  this  part  of  the  interlocutor  of  the  Lords  of  the  Second  Division, 
your  Lordships,  if  you  a^ee  with  me,  will  think  ought  to  be  reversed.  I  think  it  should  be 
declared  that  the  account  of  Mitchell  was  an  account  for  the  sum  of  j£i2o,  and  that  the  /loo 
which  was  paid  must  be  considered  as  having  been  paid  in  discharge  of  ;£  100,  part  of  that  ^i 20. 
Those  two  declarations  I  should  propose  to  your  Lordships.  I  propose  that  your  Lordships 
should  reverse  the  interlocutor  complained  of,  adding  those  two  declarations,  and  remitting  the 
case  to  the  Court  below  to  do  what  is  just. 

Interlocutors  reversed^  with  declarations  and  remit. 

Second  Division — Lord  Robertson,  Ordinary. — ^Thomas  Deans,  Appellants  Solicitor. — Surr 
and  Gribble,  Respondents  Solicitors. 
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Henry  Inglis,  W.S.,  Appellant^  v.  The  Great  Northern  Railway  Co., 

Respondents. 

Railway — Register  of  Shareholders — Appointment  of  Committee — Proof— Jury  Cause — Issues 
—Statutes  8  and  9  Vict.  c.  16;  6  Geo.  IV.  c.  120;  12  and  13  Vict.  c.  84 — Act  of  Sederunt  15th 
February  1841— i.  An  issue  in  an  action  for  payment  of  railway  calls,  went  to  trial,  and 
resulted  in  a  verdict  for  the  defender.  On  a  bill  of  exceptions,  a  new  trial  was  granted;  but 
before  the  trial,  an  alteration  was  made  in  the  issue  with  the  approval  of  the  Court  in 
order  to  give  effect  to  certain  powers  conferred  by  \  Z^  of  the  railway  act,  of  which  the 
company  had  availed  themselves  subsequent  to  the  granting  of  the  new  trial. 

Held  that,  in  the  circumstances,  the  alteration  in  the  issue  was  proper,  as  meeting  the  justice  of 
the  case. 

2.  In  the  course  of  the  new  trial,  the  register  of  shareholders,  consisting  of  several  volumes, 
was  produced  in  evidence.  The  last  volunu  only  was  sealed,  but  not  the  volume  containing  the 
defender's  name — the  expression  ^^  calls'^  was  also  used  to  denote  payments  made  on  shares,  in 
place  of  the  expression  ^^ subscriptions^  as  used  in  the  statute. 
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Held  (affirming  judgment)  t/iaf  these  objections  were  untenable^  as  all  the  volumes  formed  one, 
3.  In  order  to  prove  the  appointment  of  a  finance  committee^  the  company  produced  a  minute 
of  a  meeting  of  the  directors^  dated  \%th  August ^  which  bore  that  a  finofice  committee 
was  appointed^  and  concluded  with  a  resolution  of  adjournment  to  the  next  day ;  as  also  a 
minute,  dated  x^th  August^  which  commenced  with  the  words ,  ^^  At  the  meeting  adjourned 
from  yesterday ^^  and  was  signed  by  the  chairman.  It  bein^  objected  that  there  was  no 
proof  under  the  Companies  Clauses  Act,  of  the  appointment,  in  respect  the  minute  of  \%tk 
August  was  not  signed. 
Held,  in  the  circumstances  (affirming  judgment),  that  there  was  sufficient  proof  by  a  witness 
of  the  appointment  of  the  finattce  committee} 

The  respondents  brought  an  action  against  the  appellant  for  payment  of  calls,  as  a  holder  of 
eight  shares  of  the  company.  It  was  defended  on  the  ground,  inter  alia,  that  the  appellant 
was  not  truly  a  shareholder ;  and  further,  of  an  allegation  that  the  company  had  entered  into  a 
private  arrangement  for  relieving  several  of  the  shareholders  from  payment  of  calls,  while  the 
necessary  calls  were  to  be  levied  only  from  others.  This,  it  was  maintained,  had  the  efifect  of 
relieving  the  appellant,  as  being  an  arrangement  ultra  vires  and  illegal.  An  issue  was  sent  to 
trial  on  29th  Dec.  1849,  as  to  whether  the  defender  was  holder  of  shares  and  was  indebted  to 
the  Company.  The  result  of  the  trial  was  a  verdict  in  the  appellant's  favour.  On  a  bill  of 
exceptions  for  the  respondents,  the  First  Division  of  the  Court  (9th  July  1850)  sustained  the  fifth 
exception  and  granted  a  new  trial. 

The  respondents  resolved  to  avail  themselves  of  the  power  of  cancellation,  and  issuing  of  new 
shares.  At  a  meeting  of  the  Directors  held  subsequent  to  the  granting  of  the  new  trial,  viz.  on 
27th  August  1850,  they  resolved,  in  terms  of  §  29  of  the  Companies  Clauses  Consolidation  Act, 
that  certain  shares,  including  those  of  the  appellant,  "  be  declared  forfeited."  At  the  half-yearly 
general  meeting  of  the  company,  held  on  29th  August  1850,  it  was  resolved  that  the  forfeiture  df 
the  said  shares ''  be  and  hereby  is  confirmed.''  The  shares  of  the  appellant  were  thus  cancelled,  and, 
in  room  of  them,  new  shares  with  certain  privileges,  not  possessed  by  the  cancelled  shares,  were 
issued  to  other  parties.  For  the  market  value  of  the  shares  thus  cancelled,  the  respondents  offered 
to  give  credit  to  the  appellant.  The  company  afterwards  applied  to  have  the  issue  altered  into  this, 
'^whether  the  defender  was  the  holder  of  shares,"  &c.,  and  this  was  allowed.  The  trial  took 
place  before  Lord  Robertson  on  24th  March  1851,  and  it  resulted  in  a  verdict  for  the  respondents. 
A  bill  of  exceptions  was  tendered  by  the  appellant  against  the  ruling  of  the  presiding  Judge, 
regarding  the  competency  and  sufficiency  of  evidence  produced  by  the  respondents  at  the  trial, 
forming  the  subject  of  the  ist,  2d,  and  6th  exceptions  of  the  bill— and  also  as  to  the  disallowance 
of  inquiries  into  which  the  appellant  proposed  to  go,  relative  to  the  cancellation  of  the  shares 
and  their  value,  being  the  subject  of  the  3d,  4th,  and  5th  exceptions.  No  discussion  took 
place  on  these  last  points  under  the  bill  of  exceptions,  as  that  was  matter  arising  upon  the 
application  of  the  verdict, — the  only  inquiry  being,  whether  the  appellant  was  a  shareholder 
when  the  calls  were  made,  and  whether  such  calls  were  made  as  directed  by  the  act. 

The  Court,  on  9th  July  185 1,  disallowed  the  bill  of  exceptions  for  the  appellant. 

The  present  appeal  was  taken  against  the  interlocutors  of  17th  and  25th  January,  and  9th  July 
1 85 1,  and  it  was  maintained  in  the  appellant's /r/«/^</  cc^e,  that  they  ought  to  be  reversed  for 
the  following  reasons  : — i.  The  motion  made  by  the  respondents  for  leave  to  alter  the  issue 
settled  by  the  Court  for  the  trial  of  the  cause,  was  incompetent,  as  it  had  been  already  submitted 
to  a  jury,  and  because  the  sole  reason  assigned  for  proposing  such  alteration,  consisted  in  a 
change  of  circumstances  which  was  produced  by  the  voluntary  acts  of  the  respondents — 6  Geo. 
IV.  c.  120,  §  34 ;  Act  of  Sederunt,  15th  Feb.  1841  ;  Cochrane  v.  Wallace,  2  Mur.  294;  Skene  v. 
Maberlys,  3  Mur.  360 ;  Cooper  v.  Mackintosh,  3  Mur.  358.  2.  After  the  respondents  had  averred 
upon  record  that  they  had  forfeited  and  cancelled  the  shares  which  are  said  to  have  belonged  to 
the  appellant,  the  Court,  instead  of  pronouncing  the  interlocutor  of  17th  January,  1851,  whereby 
they  allowed  the  issue  to  be  altered,  ought  to  have  given  effect  to  the  appellant's  pleas,  and  either 
dismissed  the  action,  or  assoilzied  him  from  its  conclusions,  in  respect, — (u/,)  That  by  the 
forfeiture  and  cancellation  of  the  shares,  the  respondents  discharged  the  appellant  of  all  claim 
which  they  might  have  had  against  him  as  holder ;  and,  (2^,)  That  as  the  shares  had  been 
extinguished  by  the  respondents'  own  acts,  the  form  of  the  action,  and  the  averments  on  which 
the  parties  had  closed  the  record  and  gone  to  issue,  were  inapplicable  to  the  existing  state  of 
matters,  and  did  not  admit  of  the  rights  of  parties  being  properly  extricated. — 8  Vict.  c.  16,  §  25; 
12  and  13  Vict.  c.  84;  Great  Northern  Railway  Company  v.  Kennedy,  4  Exch.  Rep.  418.  3.  At 
any  rate,  the  appellant  was  entided  to  call  the  respondents  to  accoimt  in  this  action,  and  to  be 
allowed  credit  for  all  sums  received  by  them  in  respect  of  the  shares  in  question,  or  in  respect 
of  the  new  shares  created  and  issued  in  lieu  thereof  after  these  shares  were  cancelled  ;  or  at  least 

1  See  previous  reports  13  D.  497,  1315 ;  21  Sc.  Jur.  500;  22  Sc.  Jur.  548;  23  Sc.  Jur.  207,  615. 
S.  C.  I  Macq.  Ap.  112 :  24  Sc.  Jur.  434. 
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the  appellant  ought  to  have  been  allowed  credit  for  the  amount  of  the  market  value  of  the  shares 

at  the  date  of  cancellation.    And  the  interlocutor  of  25th  January  185 1,  refusing  the  diligence 

craved  by  the  appellant,  to  recover  evidence  of  his  averments  as  to  the  amount  of  the  sums 

received  by  the  respondents  in  respect  of  the  shares  in  question,  or  of  the  new  shares  issued  in 

place  thereof,  was  erroneous  and  contrary  to  law ;  and  the  third,  fourth,  and  fifth  exceptions 

taken  to  the  ruling  of  the  Judge  who  presided  at  the  trial,  in  so  far  as  he  refused  to  permit  a 

similar  line  of  inquiry,  were  erroneously  disallowed  by  the  judgment  of  the  Court  of  9th  July 

1 85 1,  and  ought  now  to  be  sustained. — Great  Northern  R,  Co.  v.  Kennedy^  supra ;  Lindsay  v. 

Great  Northern  R.  Co,^  13  D.  457.    4.  The  volumes  tendered  in  evidence  by  the  respondents  at 

the  trial,  as  the  *^  Register  of  Shareholders,''  ought  not  to  have  been  received, — the  alleged  register 

not  being  in  conformity  with  the  provisions  of  the  9th  section  of  the  Companies  Clauses 

Consolidation  Act, — ^in  respect  that,  (u/,)  The  seal  of  the  company  was  only  attached  to  the 

recapitulation  in  one  of  the  volumes,  called  the  supplemental  volume,  and  not  to  any  other  volume, 

and  especially,  not  to  the  volume  in  which  the  appellant's  name  appeared ;  and,  {2dly,)  The 

register  did  not  contain  the  particulars  required  by  the  statute,  in  so  far  as,  though  calls  are 

entered  as  paid,  there  was  no  entry  of  the  amount  of  subscriptions  paid ;  and,  accordingly,  the 

exception  taken  by  the  appellant  (being  his  first  exception)  to  the  admissibility  of  the  register  in 

evidence,  ought  to  have  been  sustained. — Per  Lord  Brougham  in  Bain  v.   Whitehaven  and 

Fumess  function  R,  Co,,  7  Bell's  App.  89 ;    Birkenhead  R.  Co,  v.  Brownrigg  and  Taylor, 

4  £xch.   426.     5.    The  unsigned  minute,  purporting  that  a  finance  committee  had  been 

appointed  by  the  directors  of  the  Great  Northern  Railway  Company  (the  respondents),  was 

inadmissible  in  evidence ;  and  there  was  no  competent  evidence  that  such  committee  had  been 

appointed,  or  that  the  calls  sued  for  had  been  made ;  and  the  exceptions  (viz.  the  2d  and  3d 

exceptions)  taken  by  the  appellant  to  the  ruling  of  the  Judge  who  presided  at  the  trial,  were 

erroneously  disallowed  by  the  Court  below,  and  ought  now  to  be  sustained. —^^^i/M^z/^m  and 

Fumess  Railnuay  v.  Macfadyen,  1 1  D.  846 ;  Bain  v.  Whitehaven  and  Fumess  Railway ,  supra  ; 

Tait  on  Evidence,  p.  52 ;   Bell's  Prin.  §  2222 ;   Hamilton  v.  Hope,  4  Mur.  239 ;  King  v. 

Magistrates  of  Elgin,  Morr.  12,537. 

The  respondents  in  their  printed  case  supported  the  judgment  on  the  following  grounds  : — 
I.  Because  the  alteration  allowed  by  the  Court  upon  the  issue  was  competent  and  necessary  to 
meet  the  altered  circumstances  of  the  case — 8  Vict.  c.  17,  §  30 ;  Companies  Clauses  Act,  8  Vict, 
c  17,  §  28.  2.  Because  the  register  of  shareholders  tendered  by  the  company,  was  rightly 
received  in  evidence  at  the  trial,  being  sufficiently  authenticated,  as  proved  in  England,  and  in 
conformity  with  the  requisites  of  the  statute.  3.  Because,  with  reference  to  the  matters 
embraced  by  the  second  and  sixth  exceptions,  the  evidence  of  the  calls  in  dispute  having 
been  duly  made  was  competent  and  sufficient — ist.  Because  it  was  not  necessary  for  the 
respondents  to  prove  the  appointment  of  the  finance  committee  who  made  the  calls :  id, 
Because,  supposing  that  to  be  necessary,  the  appointment  of  the  committee  was  sufficiently 
proved. 

Beikell  Q.C.,  and  Anderson  Q.C.,  for  appellant. — ^The  Court  had  no  power  to  alter  the  issue, 
which,  once  adjusted,  cannot  be  recalled--6  Geo.  iv.  c.  120,  §  34  ;  Bell's  Diet.  "Issue/  A  verbal 
inaccuracy  may  be  corrected — Cooper  w.  Mackintosh,  3  Mur.  358;  but  the  Court  will  resist  all 
attempts  to  make  any  other  alteration.  Leys,  Masson  and  Co.  v.  Forbes,  5  W.  S.  384 ;  Cochrane 
V.  IVallace,  2  Mm*.  296 ;  Skene  v.  MoBerlys,  3  Mur.  360. 

[Lord  Chancellor. — These  are  cases  where  the  Court  was  asked  to  alter  the  issue  on  the  day 
of  trial  Shew  me  a  case  where  the  Court  refused,  after  a  first  trial  and  before  a  second,  to  alter 
an  issue,  so  as  to  meet  the  justice  of  the  case.] 

There  is  no  such  case,  and  therefore  we  rely  on  the  statute.  As  to  the  interlocutors,  and  the 
effect  of  the  new  matter  introduced  into  the  record  : — Even  if  it  had  been  competent  for  the 
Court  to  alter  the  issue,  they  ought  not  to  have  done  so ;  for,  after  the  cancellation,  the  issuing 
of  new  shares,  and  sale  had  taken  place,  the  ground  of  action  was  cut  away,  the  contract  was 
rescinded,  and  the  liability  of  the  appellant  at  an  end.  We  rely  on  the  Companies  Clauses 
Consolidation  Act  (8  and  9  Vict  c.  17,  §§  14-30).  In  Great  Northern  R,  Co,  v.  Kennedy,  4 
Exch.  417,  it  was  held,  that  so  long  as  the  shares  remained  imsold,  the  company  could  sue  for 
calb ;  but  we  contend,  that  after  cancellation  and  sale  have  taken  place,  the  action  can  no  longer 
be  maintained.  Suppose  a  share  of  which  £\o  is  paid,  and  £\o  to  be  paid,  the  directors  can 
only  sell  that  share  with  the  latter  liability  impressed  on  it.  They  can  only  sell  what  stands  in 
their  books. 

[Lord  Chancellor. — ^And  if  only  ;^5  is  got  for  the  share,  can  the  company  go  against  the 
shareholder  for  the  difference  ?  Or  suppose  a  share  of  which  only  £^  is  paid,  and  ;^20  to  be 
paid,  and  the  shares  are  at  a  discount,  then  there  could  be  no  sale,  there  being  no  market.  Yet 
they  are  authorized  to  sell^  and  take  what  they  can  get ;  but,  in  your  view,  they  could  never  sell 
at  all] 

They  could  do  what  was  equivalent  to  sale.  A  share  is  partly  a  liability  to  contribute  to  the 
stock  of  the  company,  and  partly  a  right  to  the  profits.     If  you  sell  or  transfer  the  right  to 
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another,  the  liability  attaches,  and  he  whose  name  is  erased,  ceases  to  be  liable  at  the  same 

moment. 

[Lord  Chancellor. — But  suppose  a  case  where  ;£io  is  paid,  and  ;£io  to  be  paid,  and 

only  jQs  ^^^  ^  S^^  ^^^  ^^>  where  is  the  implied  discharge  of  the  shareholder — ^how  is  the  contract 

got  rid  of  ?] 

By  this,  that  the  capital  which  he  is  bound  to  supply,  is  to  be  supplied  by  a  new  contract. 
[Lord  Chancellor. — But  1  am  supposing  a  case  where  it  can't  be  supplied.] 

That  is  to  import  a  contingency  not  contemplated  by  the  act.  You  assume,  that,  for  every 
£10  only  £s  can  be  realized;  but  we  say  directors  have  no  power  to  sacrifice  their  property  by 
selling  shares  in  a  maricet  overt  in  that  way.  They  can  only  issue  stock  to  subscribers  in  return 
for  subscriptions.  They  are  not  bound  to  issue  new  shares ;  but  if  they  do  so,  that  is  a  financial 
operation  which  must  be  left  to  themselves  ;  they  do  so  for  the  best,  and  must  bear  any  loss 
themselves.  All  that  the  act  points  out  as  necessary  is,  that  the  whole  sum  represented  by  the 
new  shares,  shall  not  exceed  the  unpaid  amount  of  the  old.  The  moment  shares  of  commen- 
surate value  are  issued,  the  subscriptions  are  fulL  The  company  may  either  forfeit  and  sue,  or 
forfeit  and  sell  We  admit  that  forfeiture  of  itself  cannot  interfere  with  the  action  for  calls,  as 
§  30  says.  But  the  company  cannot  both  sue  and  sell.  It  is  only  an  alternative,  not  a  cumulative 
remedy  which  they  possess,  as  is  shewn  by  the  words  of  §  164  of  the  English  Companies  Clauses 
Act,  8  and  9  Vict.  c.  16  under  which  section  this  action  was  brought. 
[Lord  Chancellor. — But  sale  follows  on  forfeiture.] 

Yes ;  and  sale  ^alters  ownership.  The  original  shareholder  has  an  equity  to  get  his  shares 
back,  after  they  are  forfeited,  up  to  the  moment  when  they  are  sold,  after  which  a  new  liability 
commences  and  the  old  is  extinguished.  Such  is  our  position  under  the  Companies  Clauses 
Act:  but  we  think  we  stand  better  on  the  special  act  of  the  respondents,  12  and  13  Vict.  c.  84, 
§  25.     The  latter  act  shews  it  is  the  amount  of  the  impaid  half  or  the  share,  that  determines  the 

frice  of  the  new  share. 
Lord  Chancellor. — But  suppose  they  can't  issue  them  at  the  sum  remaining  due,  then  they 
must  take  a  smaller  sum.] 

The  company  may  issue  shares  to  a  less  amount,  but  they  cannot  issue  to  a  greater  amount, 
than  what  is  due  on  the  old  shares.  In  the  present  case,  they  issued  them  for  the  exact  sum  of 
the  old  shares,  and  have  actually  gained  by  the  sale.  This  we  averred  in  our  answers  to  the 
minute  for  respondents,  and  our  additional  pleas  in  law,  which  were  taken  into  the  record,  and 
these  not  being  denied,  were  thereby  admitted  to  be  true.  As  these  additional  allegations  were 
made  part  of  the  record,  we  were  at  least  entitled  to  the  diligence  asked,  to  enable  us  to  prove 
them,  and  the  Court  were  wrong  in  refusing  that  application. 

tLoRD  Chancellor. — You  do  not  seem  to  have  insisted  on  obtaining  an  issue  framed  so  as  to 
ring  out  the  fact  of  cancellation,  assuming  that  the  Court  had  power  to  alter  the  issue  i^] 
We  did  all  that  was  essential  for  that  purpose.  The  matter  as  to  the  cancellation  was  added  to 
the  record.  Yet  the  Court  said  it  was  not  material,  and  hence  the  miscarriage  of  which  we  now 
complain.  If,  however,  our  liability  was  not  extinguished  by  the  cancellation  and  sale,  we  were 
at  least  entided  to  credit  for  the  sums  realized  by  the  sale.  As  to  the  exceptions  :— The  re^siCT 
was  not  admissible,  as  §  28  of  the  Companies  Clauses  Act  was  not  complied  with.  The  last 
volume  only  being  sealed,  the  previous  ones  might  have  been  altered  at  pleasure.  The  statute 
must  be  strictly  construed,  as  it  makes  an  inroad  on  the  conmrion  law  of  evidence. — Batn  v. 
IVhitehaven  and  F.  R,  Co,^  7  Bell's  Ap.  79  ;  Cheshire  Jn,  Co.  v.  Brown^  4  Exch.  R.  426.  The 
register  ought  either  to  have  been  in  one  volume,  or,  if  in  several  volumes,  each  volume  should 
have  been  sealed.  The  minute  of  the  finance  committee  ordering  the  call  was  not  signed,  and 
it  was  not  sufficient  that  the  minute  of  the  adjourned  meeting  should  be  signed.  The  minute 
appointing  the  finance  committee  not  being  signed,  there  was  no  evidence  of  its  existence. — 
Whitehaven  and  F,  R.  Co.  v.  Macfadyen^  11  D.  846.  It  cannot  be  said,  if  there  are 
minutes  of  twenty  meetings,  always  adjourned,  scattered  up  and  down  the  books,  that  they  are 
all  to  be  held  signed  by  the  chairman,  if  only  the  last  is  signed.  The  Judge  should  therefore 
have  directed  the  jury,  that  the  appointment  of  the  finance  committee  was  not  complete.  It  is 
a  well-known  rule,  that  where  a  statute  requires  a  certain  superior  quality  of  evidence  to  be 
given  in  proof  of  a  certain  fact,  an  inferior  quality  cannot  be  admitted. — Birkenhead  R,  Co.  v. 
Brownriggf  4  Exch.  R.  426.  By  the  law  or  Scotland,  the  acts  of  public  bodies  can  only  be 
proved  by  their  minutes. — Hamilton  v.  Hope^  4  Mur.  239  ;  King\.  Mag,  0/  Elgin,  Mor.  12,537. 
Phipson  for  respondents. — The  Court  had  a  right  to  alter  the  issue.  The  Judicature  Act  does 
not  prohibit  the  Court,  either  expressly  or  impliedly,  from  exercising  this  power ;  and  when  the 
issue  is  said  to  be  final,  that  means  that  the  interlocutor  ordering  the  issue  is  not  subject  to 
review  by  this  House.  But  even  though  the  issue  had  not  been  altered,  the  old  issue  was  quite 
sufficient.  It  brought  out  all  that  the  Statute  8  and  9  Vict.  c.  17,  required  to  be  proved;  and 
any  other  allegation  than  what  the  statute  said  was  necessary,  was  mere  surplusage. — Belfast^ 
&*c.  R.  Co.  V.  Strange,  1  Exch.  739;  East  Lancashire  R.  Co.  v.  Croxton,  5  Exch.  287. 
As  to  the  cancellation  of  the  shares  : — If  the  appellant  thought  that  was  a  sufficient  defence,  he 
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ought  to  have  raised  the  point,  and  asked  to  have  the  issue  framed  so  as  to  bring  it  out ;  but  the 

reason  why  the  issue  was  continued,  seems  to  be,  that  the  appellant  had  never  yet  admitted  that 

he  was  a  holder  of  shares  at  all. 

[Lord  Chancellor. — No.     In  his  additional  pleas,  he  does  not  deny  his  original  liability,  but 

merely  asserts  his  discharge  by  the  subsequent  acts  of  the  company.     Now,  the  Court  allowed 

these  allegations  to  be  introduced  into  the  record,  yet  said  they  were  irrelevant  to  alter  the 

issue.] 

At  all  events,  the  Court  was  right  in  retaining  the  substance  of  the  original  issue,  for  that  con- 
tained all  that  the  statute  required,  and  any  further  claim  the  appellant  could  make,  was  fully 
reserved  by  the  Court  in  their  interlocutor.  It  is  said  the  company  had  only  an  alternative,  not 
a  cumulative  remedy ;  but  this  cannot  be  maintained  after  the  case  of  Great  Northetn  R,  Co»  v. 
Kennedy,  supra.  We  also  contend  there  is  no  real  distinction  between  forfeiture  and  sale,  as  far 
as  the  liability  of  the  original  holder  is  concerned.  The  case  is  like  that  where  a  chattel  is  left 
with  a  party  for  the  satisfaction  of  a  debt.  If  the  amoimt  received  on  sale  of  the  chattel  is  not 
equal  to  the  debt,  the  liability  of  the  debtor  is  not  extinguished,  but  the  holder  of  the  chattel  has 
a  cumulative  remedy.  The  record  here  merely  discloses  the  fact  of  cancellation ;  there  is 
no  proof  that  the  company  ever  got  any  money.  But  even  if  the  company  sold,  they  could  not 
recover  a  deficiency  from  the  buyer.  Thus,  if  ;£2o  has  been  paid,  and  £^  is  to  be  paid,  and  the 
company  cannot  get  this  sum,  the  company  may  forfeit  the  share  ;  but,  if  they  sell,  they  must 
do  so  as  if  the  latter  sum  had  been  paid  up.  The  contract,  therefore,  is  not  got  rid  of,  and  the 
mere  fact  of  eancellation  has  nothing  to  do  with  the  liability  of  the  original  shSLrehoIder.  As  to 
the  bill  of  exceptions  : — The  register  was  suflficiendy  authenticated  within  the  meaning  of  the 
act  The  sole  question  is,  whether  the  book  is  authenticated  which  the  company  bond  fide  keep 
as  a  register.  It  is  not  the  less  a  book  because  it  is  in  several  volumes.  We  may  as  well  say 
every  page  must  be  sealed,  as  that  every  volume  must  be  sealed.  As  to  the  minute  appointing 
the  finance  coaimittee  not  being  signed  : — It  is  well  ascertained  here  in  Sessions  practice,  and 
in  the  case  of  vestries,  that  when  a  meeting  is  adjourned,  the  original  and  the  adjourned  meet- 
ing are  one  meeting,  and  the  signature  of  the  latter  by  the  chairman  is  sufficient — R,  v.  Justices 
of  Suffotky  16  Law  J.  M.  C.  36 :  4  D.  &  L.  628.  Besides,  the  minute  is  not  the  only  way  of 
proving  the  fact  of  appointment.  The  act  was  intended  to  give  a  privilege  to  the  company  to  put 
their  own  books  in  evidence,  but  these  are  not  to  be  the  exclusive  evidence.  Now,  the  witnesses 
proved  that  they  were  present  when  the  finance  committee  were  appointed,  and  that  is  enough. 
Mites  V.  Boughy  3  Q.  B.  845. 

Anderson^  in  reply. — It  is  said  it  was  sufficient  to  prove  at  the  trial,  that  the  defender  is  a 
shareholder — i,  e,  **is  at  the  time  of  making  the  call.  But  a  defender  may  displace  the  proof 
by  alleging,  that  though  then  he  was,  yet  that  now  he  is  not  liable.  The  object  of  the  alteration 
vas  to  prevent  our  proving  that  which  we  contended  had  the  effect  of  releasing  our  liability. 
[Lord  Chancellor.  —  What  possible  mischief  could  the  alteration  of  the  issue  do  to  you  ? 
what  could  you  have  introduced  under  the  first,  which  you  could  not  under  the  second  issue  ? 
Down  to  the  call,  you  cannot  complain ;  after  the  call,  your  right  was  expressly  reserved.] 

The  question  was,  not  if  we  could  have  had  an  account  afterwards,  but  if  we  were  indebted 
and  resting-owing  to  the  company.  The  important  part  of  the  issue  was,  debt  or  no  debt. 
We  denied  any  account  was  necessary  to  be  taken  at  all.  What  we  alleged,  and  which  was  not 
denied,  should  have  rendered  unnecessary  any  trial  whatever.  The  cancelling  of  the  shares 
reduced  the  capital /r<»  tanto.  A  blank  was  thereby  left  in  the  capital,  and  it  was  filled  up  by  a 
ic-issue  of  shares.  The  full  value  was  received.  How,  then,  could  the  company  bring  an  action 
vhen  they  had  got  all  they  wanted  ?  The  second  trial  was  the  same  as  if  a  new  action  had  been 
brought    We  did  all  we  could  to  resist  the  trial,  and  now  we  claim  redress. 

Lord  Chancellor  St.  Leonards.— This  is  an  action  brought  by  the  Great  Northern 
Railway  Company  against  a  holder  of  a  few  shares,  for  two  calls  amounting  together  to  ;^34. 

The  right  to  bring  the  action  in  Scotland  is  given  by  8  and  9  Vict.  c.  i^  §  164,  which  act  is 
mcorporated  in  9  and  10  Vict.  c.  71,  being  the  act  establishing  this  railway  company ;  and 
although  some  argument  was  raised  upon  the  particular  wording  of  the  clause,  yet  I  think  that 
it  gives  to  the  company  all  the  remedies  provided  by  the  Companies  Clauses  Consolidation 
(Scotland)  Act,  1845. 

[His  Lordship  then  stated  the  case,  and  continued] — The  first  question  raised  before  your 
L(Mrdships  was,  that  the  Court  below  had  no  power  to  alter  the  issue.  This  objection  depended 
upon  6  Geo.  iv.  c.  120,  §  34,  which  gives  power  to  the  Court  to  direct  a  proper  issue,  or  to  alter 
the  issue  as  delivered,  and  which  provides, — that  if  either  party  should  object  to  the  issue,  as 
settied  by  the  Court,  he  may,  within  ten  days,  apply  to  the  Court,  and  the  Court  may  make  such 
order  as  the  justice  of  the  case  may  require,  which  order  shall  be  final  under  this  statute.  It  is 
insisted  that  the  Court  had  no  power  to  alter  the  first  issue.  Several  decisions  on  this  legislative 
provision  were  cited  at  the  bar,  but  they  do  not  apply  to  the  case  before  the  House.  And  it 
was  at  last  admitted  by  the  counsel  for  the  appellant,  that  the  point  had  never  been  decided. 
The  finality  mentioned  in  §  34,  refers  to  the  issue  as  settled,  but  that  section  contains  no  terms 
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of  restriction  or  exclusion  to  prevent  the  Court,  when  directing  a  new  trial,  to  direct  an  issue 
better  calculated  to  meet  the  justice  of  the  case  than  the  first  proved  to  be  ;  and  I  am  of  opinion 
that  they  have  that  power,  and  that  this  objection  cannot  be  sustained. 

Your  Lordships  have  already  seen  why  the  issue  was  altered,  but  this  requires  a  little  further 
explanation.  The  8  and  9  Vict.  c.  17,  §  27,  enacts,  that  in  any  action  or  suit  to  be  brought  by 
the  company  against  any  shareholder,  to  recover  any  money  due  for  any  call,  it  shall  be  suffi- 
cient for  the  company  to  aver  that  the  defender  is  the  holder  of  one  share  or  more  in  the  com- 
pany, and  is  indebted  to  the  company  in  the  sums  claimed  ;  and  by  §  28  it  is  enacted,  that  on 
the  trial  or  hearing  of  such  action  or  suit,  it  shall  be  sufficient  to  prove  that  the  defender,  at  the 
time  of  making  such  call,  was  a  holder  of  one  share  or  more  in  the  undertaking,  and  that  such 
call  was  in  fact  made,  and  such  notice  thereof  given,  as  directed  by  this  or  the  special  act.  Now 
the  new  issue  adopted  the  very  terms  of  §  28,  which  by  law  would  equally  have  applied  to  the 
first  issue,  which  was  framed  under  §  27,  and  it  would  not  have  been  necessary  to  have  altered 
the  first  issue  if  the  shares  had  not  been  cancelled  subsequently  to  bringing  the  action.  It  is 
quite  settled  that  the  term  "  is,"  means,  "  is  at  the  time  of  calls  m2ide,"—(Bg//asi  and  County 
Down  Railway  Co.  v.  Strange^  i  Exch.  739.)  And  the  statute  has  received  a  liberal  construc- 
tion— East  Lancashire  Railway  Co,  v.  Croxton,  5  Exch.  287. 

The  provisions  of  the  Companies  Clauses  Consolidation  Act,  which  apply  to  this  case,  enable 
the  company  to  enforce  the  payment  of  calls  by  action  or  suit,  and  give  power  to  the  company 
to  forfeit  shares  for  non-payment  of  calls,  whether  the  company  have  sued  for  the  amount  of 
such  calls  or  not.  And  it  has  been  decided,  that  the  right  to  declare  shares  forfeited,  is  not  an 
alternative  remedy  with  the  right  of  action,  bat  that  the  words  of  the  act  are  cumulative — {Great 
Northern  Railway  Co,  v.  Kennedy^  4  Exch.  417).  And,  indeed,  it  is  not  disputed  by  the 
appellant,  that  if  the  shares  in  question  had  been  merely  declared  to  be  forfeited,  the  right  of 
action  would  have  remained.  But  it  was  insisted,  that  the  cancellation  superinduced  upon  the 
forfeiture,  and  the  issue  of  new  shares,  dissolved  the  contract  and  destroyed  the  right  of  action. 
The  power  to  cancel  the  shares  was  given  to  this  company  by  12  and  13  Vict.  c.  84,  §  25, 
which  enacted,  that  where  the  market  price  of  shares  which  might  be  forfeited  for  non-payment 
of  calls,  should  be  such  as  to  render  it  impossible  for  the  company  to  sell  the  same,  so  as  to 
realize  a  sum  equal  to  the  arrears  of  calls  due,  it  should  be  lawful  for  the  company  to  cancel  the 
same  shares,  and  to  issue  so  many  new  shares,  and  of  such  nominal  amount  as  they  might  think 
fit,  provided  that  the  capital  to  be  represented  by  such  new  shares  should  not  in  the  whole  exceed 
the  capital  represented  by  the  unpaid  portion  of  the  shares. 

After  a  declaration  of  forfeiture,  the  directors  ultimately,  in  September  1850,  cancelled  the 
shares  in  question,  and  this  was  long  after  the  institution  of  the  action.  Now,  unless  some  soUd 
distinction  can  be  shewn,  as  regards  the  interest  of  the  shareholder,  between  forfeiture  and 
cancellation,  it  appears  to  me,  my  Lords,  that  the  same  rule  must  prevail  as  to  both.  Much 
argument  was  raised  upon  the  right  to  issue  new  shares,  so  as  to  make  up  the  amount  of  capital 
in  the  company ;  but  it  does  not  appear  to  me  that  this  is  an  objection,  if  it  be  one,  which  it  is 
competent  to  the  appellant  to  make. 

The  Companies  Clauses  Consolidation  Act  provides  in  every  way  for  the  real  interests  of  the 
shareholders,  even  after  forfeiture.  And  in  the  Great  Northern  Railway  Co,  v.  Kennedy^  suproy 
Mr.  Baron  Parke  and  Mr.  Baron  Alderson  were  both  of  opinion,  that  if  the  forfeited  shares  were 
converted  into  other  shares,  the  shareholder  against  whom  an  action  for  calls  had  been  brought 
would  be  entitled  to  the  benefit,  in  satisfaction  pro  tanto  ;  so  that,  on  applying  to  the  Court  to 
stay  proceedings,  on  payment  of  the  portion  of  the  debt  and  costs  beyond  the  value  of  the  new 
shares,  the  Court  would  stay  the  proceedings  accordingly.  If,  therefore,  the  forfeiture  of  shares, 
and  the  conversion  of  them  into  other  shares,  where  there  is  no  direct  power  to  cancel  the 
original  shares,  and  to  issue  new  ones,  would  give  to  the  original  shareholder  any  benefit  to 
which  he  might  be  entitled  after  payment  of  the  calls  and  costs,  it  cannot  vary  the  case,  that  a 
direct  power  is  given  to  the  company  to  cancel  shares  and  issue  new  ones,  for  the  right  of  the 
shareholder  to  the  benefit  of  the  new  shares  would  be  precisely  the  same  as  in  the  first  case. 
The  power  to  cancel  only  arises  where,  after  forfeiture,  the  arrears  of  calls  cannot  be  raised  by 
a  sale,  and  therefore  the  right  of  action  to  recover  the  deficiency  remains  in  the  company. 

This  view  of  the  case  answers  the  objection  which  was  strongly  urged  at  your  Lordships'  bar, 
that  the  alteration  of  the  first  issue  excluded  the  appellant  from  shewing  that  a  change  of  intQiest 
had  taken  place,  because  that  could  not  go  in  bar  of  the  action,  but  the  defender  would  be 
entitled  to  any  benefit  to  be  derived  from  such  change,  notwithstanding  the  recovery  in  the  action. 
And  the  interlocutors  of  17th  and  25  th  January  1851,  I  think,  have  reserved  to  the  appellant  the 
means  of  enforcing  any  rights  to  which  he  is  entitled. 

At  the  trial  of  the  second  issue,  the  counsel  for  the  appellant  tendered  evidence  to  prove  the 
cancellation  of  the  stock  and  the  issue  of  new  shares,  &c. ;  but  that  evidence  was  rejected  by  the 
learned  Judge  who  tried  the  cause — and  his  rejection  of  that  evidence  formed  part  of  the  bill  of 
exceptions.  It  constituted  the  3d,  4th,  and  5th  exceptions.  Now,  Lord  FuUerton,  in  delivering 
his  opinion  in  the  Court  of  Session,  upon  the  hearing  of  the  bill  of  exceptions,  observed^  that  the 
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5d|  4tb,  and  5th  exceptions,  were  not  insisted  on,  as  the  cancellation  of  the  shares,  if  it  had  any 
effect,  might  receive  it  in  the  accounting  on  that  head,  of  which  the  pursuers  admitted  the  com- 
petency, notwithstanding  the  verdict.  This,  my  Lords,  appears  to  me  to  be  conclusive  upon 
this  head. 

The  appellant's  remaining  objections  are  technical  ones,  raised  by  the  bill  of  exceptions  on 

the  trial  of  the  second  issue.    The  first  objection  was  to  the  reception  in  evidence  of  the  register 

of  shareholders.     The  law  enables  companies  to  produce  their  registers  as  evidence,  but  provides, 

that  the  book  should  be  authenticated  by  the  common  seal  of  the  company  being  affixed  thereto. 

Tlie  objection  was,  that  the  register  was  contained  in  several  volumes,  and  that  the  last  of  the 

series  only  had  the  common  seal  of  the  company  affixed  to  it    There  were  several  very  bulky 

volumes — they  followed  each  other  alphabetically  and  consecutively,  and  manifestly  formed 

parts  of  the  same  series — ^and  the  last  volume  contained  not  only  a  completion  of  the  register, 

but  (^hich  was  not  required  by  the  act  of  parliament)  at  the  end  of  it,  and  before  the  seal,  a 

recapitulation  of  the  contents  of  the  preceding  volumes.     They  were  laid  upon  the  table  of  this 

House,  and  every  volume  was  a  ponderous  one.     The  contention  was,  that  instead  of  being 

enclosed  in  several  bindings  for  the  sake  of  convenience,  they  ought  to  have  been  bound  in  one 

volume,  which  would  have  rendered  it  impossible  to  make  use  of  them  in  the  course  of  business. 

1  think,  my  Lords,  it  would  be  contrary  to  the  real  meaning  and  spirit  of  the  act,  to  put  this 

restricted  construction  upon  it.     These  volumes  did  together  constitute  a  book  containing  a 

register  of  the  shareholders,  to  which  the  common  seal  of  the  company  was  properly  affixed.     I 

rather  think,  that  if  the  common  seal  had  been  affixed  to  every  volume,  the  appellant  would  have 

considered  the  register  still  more  objectionable. 

The  next  exception  to  the  ruling  of  the  Judge  was,  that  the  evidence  of  the  appointment  of  the 
finance  committee,  which  was  necessary  in  order  to  prove  the  call,  was  not  admissible,  because 
a  minute  of  a  board  of  the  i8th  of  August  1846,  at  which  the  finance  committee  was  appointed, 
▼as  not  signed.  Now,  this  board  was  adjourned  to  the  19th  of  the  same  month,  and  the  minute 
of  the  adjourned  meeting  is  signed.  The  secretary  to  the  company  swore  that  it  was  one  con- 
tinuous meeting  and  minute,  and  that  the  next  meeting  was  on  the  ist  of  September,  and  that 
the  minute  of  it  begins — "The  minutes  of  the  last  meeting,  Jheld  i8th  of  August,  read  and 
confirmed,**  treating  the  i8th  and  19th  as  one  meeting.  This  is  confirmed  by  the  books.  At 
all  these  meetings,  Mr.  Astell  was  in  the  chair,  and  he  signed  both  the  minutes  of  the  adjourned 
meeting  of  the  19th  of  August,  and  of  that  of  the  ist  of  September ;  and  on  the  27th  of 
September,  at  a  meeting  the  minute  of  which  was  regularly  signed  by  the  chairman,  all 
committees  were  re-appointed.  And  all  these  proceeding^  took  place  before  the  first  call.  The 
objection  was  founded  upon  the  loist  section  of  the  Companies  Clauses  Consolidation  Act,  which 
required  entries  of  minutes  to  be  signed  by  the  chairman  of  each  meeting,  and  made  such  entries 
evidence.  But,  independently  of  the  evidence  furnished  by  the  books  of  the  company,  the  fact 
of  the  due  appointment  of  the  finance  committee  was  proved  by  a  witness,  and  his  evidence  was 
admissible  evidence,  for  the  act  confers  a  privilege,  but  does  not  exclude  other  evidence»of  the 
^ct  It  is  not  necessary  to  make  any  further  observations  on  these  points,  inasmuch  as  the 
validity  of  the  minutes  as  signed,  and  the  admissibility  of  the  other  evidence,  will  be  ruled  by 
yotir  Lordships  in  favour  of  the  respondents,  upon  the  authority  of  Miles  v.  Bought  (3  Queen's 
Bench  Reports,  845.) 

The  result  is,  that  all  the  objections  urged  by  the  appellant's  counsel  at  your  Lordship's  bar 
have  failed,  and  therefore  I  beg  to  move  that  the  appeal  be  dismissed  with  costs. 

Interlocutor  affirmed  with  costs. 
First  Division. — Law,  Holmes,  Anton  and  Tumbull,  Appellants  Solicitors, — Baxter,  Rose,  and 
Norton,  Respondents^  Solicitors, 
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Robert  Dyce,  Appellant,  v.  The  Right  Hon.  Elizabeth  Forbes  (Lady 
James  Hay),  and  Husband,  Respondents, 

Servitude — ^Easement  of  Recreation — Title  to  Sue — Process — In  an  action  of  declarator  brought 
by  a  party  designed  as  residing  in,  and  a  magistrate  of,  a  royal  burgh,  and  founded  on  alleged 
prescriptive  usage,  to  have  it  found  that  he  had  right  to  a  servitude  of  walking  and  recreation 
ever  a  piece  of  ground  in  the  vicinity  of  the  burgh. 

Held  (affirming  judgment),  that  such  alleged  servitude  is  not  recognized  in  the  law  of  Scotland, 
being  incompatible  with  the  ordinary  use  of  the  soil,  and  that  there  was  no  sufficient  title  to  sueS 

'  Sec  previous  report,  11  D.  1266;  21  Sc.  Jur.  506.        S.  C.  i  Macq.  Ap.  305;  24  Sc.  Jur.  465. 
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The  present  action  was  brought  in  February  1848  by  the  appellant,  as  '*  residing  in,  and  at 
present  one  of  the  magistrates  of,  the  burgh  of  Old  Aberdeen,"  to  have  it  found  that  a  piece  of 
ground  forming  part  of  the  respondents'  estate  of  Seaton,  situated  on  the  south  bank  of  the 
river  Don,  at  a  short  distance  from  Old  Aberdeen,  was  subject  to  the  servitude  indicated  in  the 
summons  of  declarator.  The  summons  described  the  servitude  to  be,  that  the  footpath  and  a 
considerable  portion  of  the  bank  of  the  river  shall  be  used  and  enjoyed  by  the  public  for  all 
the  ordinary  purposes  of  recreation. 

The  Court  approved  of  the  following  issue  for  trial  by  a  jury :  Whether,  for  forty  years  pnior 
to  the  1st  of  February  1848,  or  from  time  immemorial,  there  existed  a  public  footpath  or  footway 
through  the  lands  or  property  belonging  to  the  defenders,  and  along  the  south  or  south-eastern 
bank  of  the  river  Don,  from  the  commutation-road  at  or  near  the  bridge  of  Balgownie,  to  a 
point  on  the  line  of  the  march,  near  to  Gordon*  s  Mills,  which  separates  that  portion  of  the 
defenders'  lands  or  estate  presently  held  on  lease  by  Messrs.  Milne,  Crilden  and  Company,  and 
Messrs.  William  Pirie  and  Company,  from  the  rest  of  the  defenders*  lands  and  estate ;  and  from 
that  point  to  the  commutation-road  leading  from  Old  Aberdeen  to  the  village  of  Cotton  and  that 
neighbourhood,  as  also  to  the  ferry  across  the  said  river,  situated  a  short  way  below  Gordon*s 
Mills,  and  to  these  mills  themselves,  or  any  of  these  places?  The  Court  refused  to  put  another 
issue  to  the  jury  as  to  whether  the  whole  river  bank  had  been  enjoyed  by  the  public  for  time 
immemorial 

The ///r^i^^r  appealed  to  the  House  of  Lords,  maintaining  in  \C\%  printed  case  that  the  above 
interlocutor  should  be  reversed  for  the  following  reasons: — i.  The  right  of  servitude  or  use  of 
property  claimed  by  the  appellant  over  the  strip  of  ground  within  the  lands  of  Seaton,  is 
maintainable  on  principles  which  have  been  frequently  recognized  and  given  effect  to  in  the  law 
and  practice  of  Scotland — Stair,  2.  7.  i,  2,  9,  13;  Ersk.  2.  9.  i,  2,  3;  Bell's  Prin.  §§  979  to  993 
inclusive;  Sinclair  v.  Mag,  of  Dysari,  M.  14,519;  Carmichcul  v.  Town  of  Falkland^  M. 
10,916 ;  Jaffray  v.  Duke  ofKoxburgK  M.  2340;  Voet,  8,  3,  125  Cleghom  v.  Dempster^  M.  16, 141 ; 
and  Mag,  of  Earlsferry  v.  Malcolm^  7  S.  755;  11  S.  74;  Mag.  of  Dundee -v.  Hunter  yd  D. 
12;  Home  and  Milne  v.  Young  or  Gray^  9  D.  286;  PetersdorfTs  Abridg.  vol  vii.  p.  486,  title 
^'  Custom."  2.  The  appellant  possesses,  and  has  set  out,  a  good  and  sufficient  title  to  entitle  him 
to  sue  for  the  privilege  or  right  of  servitude  in  question. — Mercers,  Reid,  2  D.  520;  Mercer 
v.  Rutherford^  2  D.  616,  and  Thorburn  v.  Charteris^  4  D.  169;  Aikman  v.  Duke  of  Hamilton^  6 
W.  S.  64;  Beirs  Prin.  §  981 ;  Stair,  2,  7,  9.  3.  The  interlocutor  appealed  from  is  erroneous, 
inasmuch  as  it  is  rested  on  an  assumption  of  vagueness  in  the  appellant's  claim,  and  on  other 
considerations,  which  cannot  hoc  statu^  and  before  there  has  been  any  trial  of  the  disputed  and 
conflicting  averments  of  parties,  be  given  effect  to. 

The  respondents  in  ihexr  printed  case  supported  the  interlocutor,  on  the  following  grounds: — 
I.  Because  the  servitude  claimed  by  the  appellant  is  not  known  to,  or  recognized  by,  the  law  of 
Scotland. — Ersk.  2,  9,  39.  Bell's  Prin.  5,  §§  979,  98 1;  Stair,  2.  7.  i — 10.  Harvie  vT Rodger^ 
supra;  Statement  of  Lord  Moncreiff  in  Ferguson  v.  Sheriffs  6  D.  1373  ;  Marquis  oj  Breoiial- 
bane  v.  McGregor,  7  Bell,  Ap.  43;  Dempster  v.  Cleghom^  M.  16,141,  and  Mag,  of  EarlS" 
ferry  v.  Malcolm^  supra,  2.  Because  the  appellant  has  no  title  under  which  he  can  maintain 
any  claim  of  servitude. — Feuars  of  Dunse  y.  Hay,  1732,  M.  1825;  case  of  Burntisland  m  1812, 
referred  to  in  note  of  Lord  Cunninghame  in  case  of  Eyemouth^  9  D.  293;  Kilmarnock^  5  Brown's 
Sup.  406 ;  Home  and  Milne  v.  Youngs  supra;  Sinclair  v.  Town  of  Dysart^  supra;  Wolfe  Murray 
V.  Mag,  ofPeebleSy  Dec.  8,  1808,  F.  C. 

Roll  Q.C.,  and  Johnstone^  for  appellant.  —  It  is  said  such  a  servitude  as  the  present  is 
unknown  to  the  law  of  Scotland,  because  none  of  the  institutional  writers  mentions  it ;  but  these 
writers  do  not  profess,  nor  was  it  their  object,  to  give  a  complete  list  of  servitudes.  They  merely 
give  instances  of  the  general  principle,  which  they  allege  to  be  this, — that  servitudes  are  as 
various  as  the  purposes  to  which  land  may  be  applied.  To  say  that  there  is  a  certain  definite 
number  of  servitudes,  is  absurd,  for  the  habits  of  society  change ;  and  as  the  law  adapts  itself 
to  these,  it  is  obvious  that  no  writer  could  possibly  lay  it  down,  that  at  an  early  period  there 
were  only  a  few  servitudes,  and  that  no  others  could  ever  exist  or  arise  in  all  time  coming.  The 
reverse  is  dedu:iblefrom  the  language  of  the  authorities. — Stair,  2.  7.  i,  2,  9,  13;  Ersk.  Inst  2. 
9.  2,  3;  Bell's  Prin.  §§  979-993.  The  only  question  seems  to  be,  when  a  servitude  is  claimed, 
whether  it  is  for  a  lawful  purpose,  and  whether  there  has  been  use  or  custom.  Lord  Cockbum 
(11  D.  1284)  says, — though  a  servitude  of  recreation  may  arise  a  little  later  in  the  progress  of 
society,  it  is  as  natural,  legal  and  useful,  as  any  other.  It  is  said,  also,  this  is  a  servitude  spatiandi^ 
and  implies  that  the  surface  of  the  ground  must  be  kept  so  as  not  to  interfere  with  its  enjoyment, 
but  the  same  may  be  said  of  bleaching  and  golf-playing.  It  may  be  said,  that  the  servitude 
could  be  enjoyed  as  well  by  cutting  off  a  piece  of  the  ground  and  appropriating  it  to  the  use  of 
the  inhabitants;  but,  if  the  privilege  should  be  abused,  the  proper  mode  would  be  to  apply  to 
the  Court  of  Session  to  prescribe  the  limits  or  conditions  under  which  the  inhabitants  should  use 
the  ground.  It  may  be  doubted  whether  the  Coiu't  has  that  power ;  but,  at  all  events;  it  is  not 
alleged  to  be  necessary  here.    The  right  of  walking  and  making  parades  over  another*  s  ground, 
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▼as  recognized  in  Mag.  of  DuncUe  v.  Hunter;  the  right  of  bleaching,  in  Sinclair  v.  Town  of 

Dysart;  and  of  golfing,  in  Cleghom  v.  Dempster^  ixA  Mag,  of  Earlsferryv,  Malcolm;  while  in 

Home  V.  Youngs  the  inhabitants  of  a  burgh  were  entitled  to  claim  a  servitude  spatiatidi^  in  the 

form  of  using  a  bleaching-ground  and  welL     Not  only,  therefore!  ^^  ^  servitude  of  this  kind 

known  to  the  law  of  Scotland,  but  the  appellant  had  a  good  title  to  sue.     The  character  in  which 

he  claimed,  was  that  of  an  inhabitant  of  a  definite  commimity,  and  that  was  quite  sufficient. — 

Sinclair  v.  Town  of  Dysart,     In  the  latter  case,  it  was  a  corporation  which  sued ;  but  here,  also, 

the  corporation  of  Old  Aberdeen  might  have  sued — ^and,  therefore,  a  member  of  that  corporation 

might    Our  title  is  by  no  means  vague,  and  a  similar  title  has  often  been  sustained. — Mercer 

J,  Reidy  Thorbum  v.  Charteris^  Home  v.  Young,  Aikman  v.  D,  of  Hamilton — supra.    The  right 

is  not  claimed  for  all  the  world,  as  was  the  case  in  Breadalbane  v.  McGregor ,  but  merely  for  the 

inhabitants  of  a  town.    A  custom  alleged  for  a  conununity,  is  a  good  ground  of  action  both  in 

Scotland  and  England.    Thus,  in  England,  it  was  held  a  legal  custom  for  the  inhabitants  of  a 

parish  to  play  at  proper  games  and  sports — Fitch  v.  Rawlingy  2  H.  Black.  394;  and  also  to  go 

and  dance  on  another*  s  ground — Abbott  v.  Weekly,  i  Levinz,  177. 

[Lord  Chancellor. — Yes ;  but  in  the  case  of  a  common  playground  of  a  village  in  England, 
the  ground  is  held  to  be  dedicated  to  the  children  or  the  inhabitants,  and  it  is  not  necessary  to 
allege  the  property  in  the  ground  to  be  in  them.] 

In  this  case,  we  admit  the  property  in  the  soil  seems  to  be  in  the  respondents ;  but  all  that  is 
necessary  to  be  ascertained  in  the  present  appeal  is,  whether  such  a  right  can  exist  in  law.  The 
question  of  the  property  in  the  soil  will  afterwards  be  an  element  in  the  inquiry,  whether  the 
right  does  exist  in  the  circumstances  of  the  present  case.  It  is  quite  possible  that  the  owner  of 
this  ground  may  have  dedicated  it  for  the  recreation  of  the  inhabitants  of  Old  Aberdeen. 

Anderson  Q.  C.,and  Pirie,  for  respondent. — The  appellant  must  prove,  not  only  that  there  is 
such  a  thing  in  the  law  of  Scotland  as  a  servitude  of  recreation,  but  that  it  can  be  acouired  by 
use  and  prescription.  There  is  no  trace  in  any  authority  of  either  doctrine ;  and  sucn  a  right 
so  acquired  over  the  land  of  a  third  party,  would  be  totally  inconsistent  with  the  ownership  of 
such  land.  The  appellant  sues  as  an  inhabitant, — it  is  a  personal  servitude  he  claims ;  and  it  is 
not  in  respect  of  any  patrimonial  interest,  nor  is  it  alleged  that  there  has  been  any  grant  or 
contract  to  serve  as  the  origin  of  the  right.  Now,  the  servitudes  familiarly  known  to  the  law  of 
Scotland,  are  quite  distinct  from  other  mere  uses  of  property — Beir  s  Prin.  §  979 ;  but  neither 
Stair  nor  Erskine,  nor  any  recorded  case,  countenance  a  servitus  spatiandi.  If  such  a  servitude 
vere  legal,  the  owner  of  the  land  would  be  bound  to  keep  the  surface  of  the  soil  in  such  a  state 
as  would  not  interfere  with  the  recreation,  walking  and  lying  down  of  those  who  frequented  it, 
^which  would,  in  fact,  supersede  any  useful  purpose  to  which  the  land  might  be  applied.  The 
amhorities  are  all  against  this  doctrine.  In  Harvie  v.  Rodger  this  very  point  was  raised,  for  a 
privilege  of  strolling  was  claimed  there  over  a  piece  of  ground  on  the  banks  of  the  Clyde,  and 
an  issue  was  asked  to  try  that  right,  but  it  was  refused  as  an  impossible  foundation  for  any  such 
servitude.  A  right  of  footpath  is  quite  distinct  from  such  a  right,  and  it  is  strictly  construed. 
Thus  in  Ferguson  v.  Sheriff,  a  right  of  way  along  a  river  bank,  implied  no  right  to  angle  over 
the  interjected  strip  of  ground.  So,  in  Breadalbatie  v.  McGregor,  a  right  to  a  drove-road  implied 
no  servitude  to  graze  the  cattle  on  the  adjoining  groimds.  In  Den^ster  v.  C leghorn,  the  right 
of  golfing  was  dealt  with  as  a  right  which  had  been  reserved  by  former  owners  of  the  land  in 
favour  of  themselves.  In  Mag,  of  Earlsferry  v.  Malcolm,  a  right  of  golfing  was  claimed  along 
vith  a  jus  spatiandi;  and  while  the  former  was  allowed,  the  latter  was  discountenanced  and 
rejected.  Not  only  is  the  servitude  unknown  to  the  law,  but  the  pursuer  alleged  no  title  sufficient 
to  sustain  it,  even  if  it  were  held  to  be  legal.  He  merely  alleges  that  he  is  an  inhabitant,  and 
indicates  no  prcedium  dominans  to  which  the  servitude  may  be  applied.  A  servitude  must  exist 
in  respect  to  some  property,  and  not  in  respect  of  the  person. — Feuars  of  Dunse  v.  Hay  :  per 
Lord  Cuninghame  in  liome  v.  Young — supra.  .  The  latter  case  was  one  of  ground  dedicated  for 
centuries  to  the  use  of  the  inhabitants ;  and  it  was  found  an  inhabitant  had  a  good  title  to  the 
use  of  a  bleaching-ground  and  welL  But  that  was  not  the  case  of  a  servitude  established  against 
a  stranger  third  party,  for  the  property  over  which  the  right  was  claimed  was  within  the  territory 
of  the  burgh  itself. 

Lord  Chancellor  St.  Leonards. — My  Lords,  in  this  case,  a  very  important  question  of 
law  has  been  ably  argued  at  your  Lordships'  bar,  and  now  calls  for  your  Lordships'  decision. 
The  right  as  originally  claimed  in  the  Court  of  Session,  was  by  Mr.  Dyce,  who  represented 
lumself  as  being  at  present  one  of  the  magistrates  of  the  burgh  of  Old  Aberdeen,  against  Lady 
James  Hay,  and  Lord  Hay  her  husband ;  and  the  claim  was  of  this  nature  :  He  daimed  a  right 
of  way  through  certain  property  belonging  to  Lady  Hay  and  Lord  James  Hay  ;  and  he  claimed 
"that,  separatim,  and  independently  of  the  said  footpath,  road  or  way,  being  used  and  enjoyed 
as  aforesaid,  the  whole  river  bank  or  piece  of  ground  lying  between  the  southern  margin  of  the 
pound  referred  to  as  said  path,  and  the  river,  inclusive  of  the  space  occupied  by  the  said  path, 
from  the  point  where  the  path  leaves  the  commutation-road  at  or  near  to  Balgownie  Bridge,  as 
foresaid,  up  to  a  place  on  said  bank  a  short  way  below  the  mansion-house  of  Seaton/' — ^which 
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shews,  that,  in  point  of  fact,  this  ground,  the  right  over  which  was  claimed,  was  near  the 
mansion-house  or  Beaton ;  and  it  is  explained  by  one  of  the  expressions  of  one  of  the  learned 
Judges  in  the  Court  below,  that  this  ground  formed  what  he  called  part  of  the  lawn  of  the  house, 
which  I  do  not  find  proved  in  any  part  of  the  proceedings.  Then  he  goes  on  to  say,  still 
describing  it,  "  ?ind  opposite,  or  nearly  so,  to  the  house  of  Kettoch's  Mill,  where  there  is  now, 
and  has  been  for  a  long  time  back,  a  rough  fence  or  paling  across  the  said  bank,  with  a  gate  or 
turnstile,  or  other  passage  for  foot-passengers  therein,  being  a  distance  or  stretch  of  823  yards 
or  thereby,"— {that  is,  for  the  length  of  about  half  a  mile) — "  has  been  for  time  immemorial,  or 
for  40  years  and  more,  used,  resorted  to,  possessed  and  enjoyed  by  the  pursuer,  and  the  other 
inhabitants  and  heritors  of  Aberdeen,  Old  Aberdeen,  village  of  Bridge  of  Don,  and  the  vicinity 
thereof,  or  of  Old  Aberdeen  separately,  or  in  conjunction  with  one  or  more  of  these  places,  for 
the  purpose  of  recreation,  and  taking  air  and  exercise,  by  walking  over  and  through  the  same, 
and  resting  thereon  as  they  saw  proper."  Now,  that  was  the  claim;  and  it  was  prayed  accord- 
ingly, that  it  might  be  found  and  declared  that  that  portion  of  the  river  which  has  already  been 
described,  "  is  open  and  free  to  the  pursuer  and  others  foresaid  ;  and  that  they  are  entitled,  and 
have  the  right,  at  all  times  to  enjoy  and  recreate  themselves  thereon,  in  manner  and  to  the  effect 
before  stated,  without  let  or  hindrance  from  the  defenders  ;  and  that  the  said  right  and  privilege 
should  be  reserved  entire,  as  they  have  been  in  time  past,  for  the  convenience,  comfort, 
recreation  and  health  of  the  pursuer  and  others  foresaid,  their  families  and  dependants."  The 
result  follows,  that  a  defence  is  put  in,  which  claims  this  as  enclosed  property  belonging  to  the 
defenders,  and  not  subject  to  any  such  right,  and  even  disputing  the  right  of  way  ;  and  two  issues 
were  directed,  which  ultimately,  as  amended,  stood  thus  ;---(I  do  not  trouble  your  Lordships  with 
the  first  issue  as  to  the  right  of  way,  because  that  will  go  to  a  jury  to  be  regularly  tried,  and  is 
not  now  before  your  Lordships'  House)  : — The  second  issue  was  directed  in  these  words — 
"  Whether,  for  40  years  prior  to  the  said  ist  February  1848,  or  for  time  immemorial,  the  river 
bank,  or  piece  of  groimd  lying  between  the  river  and  the  southern  margin  of  the  ground  referred 
to  as  said  footpath  or  road,  inclusive  of  the  space  referred  to  as  the  said  footpath  or  road,  from 
at  or  near  the  said  Balgownie  Bridge  up  to  a  place  on  the  said  bank  a  short  way  below  the 
mansion-house  of  Beaton," — ^and  so  on,  describing  it  as  before — "or  some  other,  and  what 
portion  of  the  said  distance,  has  been  resorted  to,  possessed  and  enjoyed  by  the  inhabitants  and 
heritors  of  Aberdeen,  burgh  of  Old  Aberdeen,  village  of  Bridge  of  Don,  and  the  vicinity  thereof, 
or  of  Old  Aberdeen  separately,  or  in  conjunction  with  one  or  more  of  these  places,  for  the  purpose 
of  recreation,  and  taking  air  and  exercise,  by  walking  over  and  through  the  same,  and  resting 
thereon  as  they  saw  proper."  That  was  the  issue  which  ultimately  was  directed.  There  was 
then  an  objection  raised  to  any  such  issue  being  directed,  and  the  matter  was  brought  before  the 
Lord  Ordinary,  and  he  reported  the  circumstances  without  giving  any  opinion  thereon.  The 
matter  then  came  before  the  Lords  of  the  Second  Division,  and  they  came  to  this  resolution, 
which  is  the  interlocutor  complained  of:  They  "disallow  the  second  issue  as  amended,  and 
repel  the  conclusions  of  the  summons  in  so  far  as  it  concludes  that  it  should  be  found  and 
declared  that  the  portion  of  river  bank  or  piece  of  ground  therein  described,  being  the  whole 
river  bank  or  piece  of  ground  lying  between  the  southern  margin  of  the  ground  referred  to  as  said 
path,  and  the  river,  and  extending  as  therein  specified,  is  open  to  the  pursuer  and  others  therein 
mentioned,  and  that  they  are  entitled,  and  have  the  right  at  all  times  to  enjoy  and  recreate 
themselves  thereon  in  manner  and  to  the  effect  therein  stated,  without  let  or  hindrance  from  the 
defenders ;  and  that  the  said  right  and  privilege  should  be  reserved  entire ; "  and  they  find  the 
defenders  entitled  to  their  costs.  The  result  was,  therefore,  that  the  issue  having  been  directed 
in  terms  to  try  the  question,  the  Lords  of  the  Second  Division  (the  Lord  Ordinary  giving  no 
opinion)  decided  by  a  majority  of  three  to  one  against  the  right ;  or,  in  other  words,  they 
decided  that,  by  the  law  of  Scotland,  the  easement  or  right  pursued  for  was  not  such  as, 
under  the  circumstances,  could  be  maintained  ;  and  therefore  no  issue  was  directed  to  try  the 

right. 

The  question  which  comes  before  your  Lordships  here,  is  represented  to  be  one  no  doubt  of 
great  weight,  and  of  great  importance— of  great  importance  as  regards  persons  who  are  inhabit- 
ants of  towns  who  may  suppose  they  have  this  right,  and  of  equal  importance  to  the  owners  of 
property  upon  whose  soil  a  right  of  this  nature  is  claimed ;  and  it  is  of  importance  in  Scotland 
in  this  way,  that  where  there  is  a  right,  as  in  this  case,  over  an  enclosiu-e,  if  a  right  can  be  gained 
by  the  mere  trespass  of  a  party  over  a  footpath  where  there  is  no  enclosure,  of  course  it  would 
lead  to  a  great  restriction  of  the  usual  and  common  enjoyment  of  such  property.  Nobody  enjoys 
a  footpath  across  a  field  not  enclosed,  who  has  not  constantly  himself  been  guilty  of  wandering, 
and  has  constantly,  at  all  events,  seen  others  wandering,  out  of  the  line  of  path,  and  upon  the 
general  property  through  which  the  path  ran.  That  is  not  a  matter  of  right — it  seldom  becomes 
any  matter  of  contention ;  and  foot  passengers  who  have  no  right  to  wander,  take  care  not  to  do 
much  harm ;  and  the  owners  of  property,  knowing  how  difficult  it  is  to  restrain  men,  without  an 
actual  fence,  within  a  certain  number  of  feet,  have  submitted  to  the  inconvenience,  and  have  not 
attempted  to  restrain  them.    It  is  therefore  of  great  importance  to  the  public  generally  having 
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rights  of  footpath,  that  it  should  be  ascertained  whether,  by  the  exercise  of  that  right,  or  in  the 
eiercise  of  that  right,  vandering;s  and  stroUings  on  the  general  soil,  independently  and  out  of 
the  line  of  footpath,  can  gain  a  right  to  the  public  so  passing.  I  believe  it  would  be  more  injury, 
if  such  a  right  could  be  gained  in  that  way,  than  it  would  be  benefit  to  the  public.  The 
observation  I  have  just  made  is  a  general  observation,  which  may  or  may  not  be  applicable  to 
this  case;  because,  in  this  case,  it  may  be  that  the  right  may  be  established  as  a  right 
independently,  and  not  connected  with  the  footpath ;  that  is  to  say,  this  right  may  have  existed, 
if  it  can  be  maintained^  although  there  was  no  right  of  way  through  the  footpath  from  one  point 
to  another  point. 

Now,  my  Lords,  before  your  Lordships  enter  into  an  examination  of  the  particular  law  which 
is  applicable  to  this  case,  it  will  be  necessary  to  consider  the  general  nature  of  the  right  which 
is  claimed  The  property  over  which  this  right  is  claimed,  is  an  enclosed  piece  of  ground ;  it  is 
near  the  mansion-house ;  and  it  is  asserted  by  the  appellant  himself,  and  he  means  to  try  that 
right,  that  there  is  a  right  of  way  through  it.  That  right  of  way,  therefore,  so  far,  would  accoimt 
for  the  public  constantly  having  had  access,  as  it  is  insisted,  and  for  its  having  been  used. 
Whether  it  can  be  maintained  or  not,  is  for  a  jury  to  decide ;  but  it  accounts  for  the  public 
having  had  access  to  that  particular  field,  because  if  this  right  does  not  exist,  yet  access  has 
been  obtained  by  the  footpath  through  this  particular  field.  Now,  it  is  just  exactly  that  piece  of 
ground  upon  which,  naturally  and  almost  inevitably,  encroachments  would  be  made ;  because 
die  piece  of  ground,  extending  in  length  about  half  a  mile,  is  of  very  moderate  breadth,  between 
the  footpath  and  the  river  Don ;  it  is  of  very  moderate  breadth, — in  some  places,  I  believe,  not 
more  than  a  couple  of  yards  or  some  such  thing ;  in  some  places  20  yards,  but  varying  in  breadth ; 
and  it  is  a  mere  strip  of  ground,  of  great  importance  to  the  Seaton  family,  nmning  between  the 
river  Don  and  one  of  the  boundaries  of  this  panicular  road.  Now,  therefore,  nothing  could  be 
so  easy  as  for  persons  going  along  the  property,  to  wander  down  to  the  edge  of  the  river  on  so 
narrow  a  piece  of  ground  as  divides  the  river  from  the  footpath;  but  it  is  an  enclosed  piece  of 
ground,  and  that  is  not  denied.  The  right  which  is  claimed,  is  of  this  extensive  nature — that 
the  pursuer,  who  represents  the  whole  burgh  as  its  officer,  claims  as  an  inhabitant.  It  was 
admitted  in  the  Court  below,  that  he  could  not  claim  as  a  householder.  It  was  not  stated  that 
he  was  a  householder ;  but,  in  argument,  he  puts  his  right  simply  and  only  upon  inhabitancy. 
The  right  claimed  originally,  was  not  only  for  Old  Aberdeen,  and  New  Aberdeen,  and  the  vicinity, 
hut  it  was  for  the  public  generally ;  it  was  a  claim  for  all  the  Queen's  subjects.  Therefore,  here 
▼as  a  right  claimed  for  everybody,  to  go  at  all  times  upon  the  enclosed  soil  of  a  portion  of  the 
Seaton  property  near  to  the  mansion-house,  and  to  enjoy  that  for  purposes  of  recreation  just  as 
they  thought  proper.  Now,  that  in  point  of  fact  amounts  to  a  claim  of  right  which  is  entirely 
inconsistent  with  the  right  of  property.  In  point  of  fact,  that  is  another  question.  No  man  can 
he  considered  to  have  a  right  of  property,  worth  holding,  in  a  soil  over  which  the  whole  world 
has  a  right  to  walk  and  disport  itself  at  pleasure.  I  asked  the  learned  counsel  at  the  bar,  what 
use  could  be  made  of  this  ground,  and  whether  there  were  cattle,  for  example,  upon  it;  and  it 
TO  said,  "  Oh,  yes ;  cattle  might  be  put  there."  I  think  that  black  cattle  would  very  ill  comport 
with  the  comfort  of  the  citizens  in  their  recreation  on  this  narrow  strip  of  grouna  during  the 
sonmer  season.  Then  it  was  said  that  they  might  mow  the  hay.  I  am  afraid  that  no  grass 
would  grow  under  the  feet  of  the  inhabitants  of  Old  Aberdeen  and  other  places,  which  would 
ever  come  into  a  condition  to  be  converted  into  hay.  In  short,  I  cannot  myself  imagine  the  use 
to  which  this  property  could  be  put,  if  that  great  power  was  to  be  held  valid.  Well,  then,  the 
appellant  himself,  finding  that  that  was  too  large  a  power,  altered  his  demand  ;  and  he  restricted 
it  to  these  general  places,  or  to  Old  Aberdeen  in  connection  with  some  of  them.  But  why  did 
he  alter  it  ?  Not  because  the  facts  had  been  altered  ;  not  because  there  was  anything  in  point 
of  fact  to  vary  the  right ;  not  because  anything  had  occurred  to  shew  that  he  had  made  a  mistake ; 
—but  because  he  found  that  the  law  would  be  a  little  too  strong  for  such  a  claim  as  that  of  all 
the  world  having  a  right  to  resort  to  this  enclosed  property  whenever  it  pleased,  and  thus  to 
take  the  right  of  ownership  in  point  of  fact  from  the  owner  of  the  soil ; — therefore  he 
restricted  it. 

Now,  I  have  seldom  seen  a  case  better  reasoned  from  the  Bench,  or  more  elaborately  con- 
sidered, than  the  present  case ;  and  the  Judges  in  the  Court  below  stated,  (in  which  I  entirely 
concur,)  that  although  this  right  as  first  claimed  is  restricted,  yet  that  the  restriction  cannot  alter 
the  nature  of  the  right.  When  you  look  at  the  number  of  persons — some  hundreds  or  thousands, 
fw  example — for  whom  this  right  is  claimed,  with  their  families  and  dependants,  and  the  nature 
of  the  ground,  it  is  in  effect  a  demand  on  the  part  of  the  public  generally,  to  resort  for  recreation, 
Qwrcise,  strolling,  and  lying  down  particularly ;  for  when  they  walk  or  tire  themselves,  they  claim 
aright  of  reposing  themselves  on  the  surface  of  the  soil;  and,  therefore,  I  do  in  effect  consider 
tbat  it  is  still  a  right  and  demand,  on  the  part  of  the  public  generally,  through  the  medium  of 
this  claim,  to  resort  to  this  place.  In  that  respect,  I  think  it  varies  from  a  great  many,  and 
indeed  from  all  the  cases  that  have  been  decided.  On  the  part  of  the  appellant,  I  have  not  really 
^^eard  a  single  authority  cited^  except  that  early  case,  in  which  ihe  point  was  not  in  fact  decided^ 
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to  which  I  shall  call  your  Lordships'  attention,  and  I  am  not  aware  of  any  authority  which  goes 
to  establish  this  universal  right.  There  are  authorities,  which  no  one  disputes,  in  which  the  law 
of  Scotland  seems  to  have  been  exceedingly  chary  in  establishing  rights  of  this  nature.  Your 
Lordships  have  been  pressed  very  much  with  the  case  of  the  right  of  playing  golf  ;  but  in  that 
very  case,  although  it  is  a  pastime  and  healthful  exercise  which  the  Courts  would  be  inclined  to 
cherish,  it  was  established  with  difficulty  by  the  law  of  Scotland.  It  has  been  restricted  when  it 
has  been  established ;  and  where  the  right  has  been  shewn  to  have  been  exercised  over  the  whole 
of  a  piece  of  ground,  and  holes  made  in  the  ground,  and  where  the  state  of  the  ground  has 
shewn  that  the  right  has  been  exercised  from  time  immemorial  over  every  part  where  the 
game  would  be  carried  on,  the  Court,  by  its  own  power,  has  restricted  the  exercise  of  that  right 
within  boundaries  and  limits,  and  has  ordered  those  limits  and  boundaries  to  be  defined  and  set 
out ;  and  it  is  singular  enough,  that  in  this  very  case,  the  appellant  admits  that  this  right  may 
be  restricted  by  tiie  Court ;  so  that  the  claim  is,  a  general  right  to  walk  on  the  whole  of  this 
ground  and  to  repose  on  it,  and  so  on,  with  a  power  in  the  Court  of  Session  to  tell  them  in 
what  direction  they  are  to  go,  and  in  what  position  they  are  to  repose.  That  is  the  sort  of  right 
which  is  claimed. 

Now,  my  Lords,  before  I  enter  upon  the  cases,  there  is  one  thing  upon  which  I  must  particu- 
larly guard  myself,  and  beg  anxiously  that  it  may  not  be  understood  that  any  opinion  is  expressed 
by  this  House  adverse  to  that  right  to  which  the  right  in  question  in  this  case  has  been  improperly 
assimilated — I  mean  the  public  right  of  village  greens,  and  village  playgrounds,  and  such  matters, 
which  have  been  dedicated  to  the  public.  One  of  the  learned  counsel  for  the  appellant  seemed 
to  argue  that  there  could  be  no  such  dedication  by  the  law  of  Scotland.  I  think  he  withdrew 
that  afterwards — I  pressed  him  upon  it ;  and  it  is  admitted,  and  it  is  clear,  that  the  law  of 
Scotland,  in  that  respect,  agrees  with  the  law  of  England.  If  there  is  a  piece  of  ground  unen- 
closed, as  there  generally  is — ^not  that  enclosure  would  prevent  it,  unless  there  was  an  exercise  of 
adverse  right — dedicated  from  a  time  which  would  be  described,  or  for  which  a  custom  mig:ht  be 
laid,  dedicated  for  such  a  time  to  public  sports  generally,  or  to  village  recreation,  to  the  children 
of  the  village,  the  children  from  school,  nobody  can  suppose  that  such  right  can  at  all  be  affected 
by  any  decision  at  which  your  Lordships  may  arrive  in  regard  to  the  right  which  is  claimed  upon 
this  enclosure,  under  the  circumstances  which  I  have  mentioned.  Those*  rights  will  remain 
untouched — they  are  unassailable  ;  and  nothing  which  is  done  by  your  Lordships  in  deciding 
this  case,  can  be  considered  as  at  all  bearing  on  those  rights. 

Now,  my  Lords,  there  are  a  good  many  cases  which  I  think  also  we  should  take  care  to  except, 
and  which  in  point  of  fact  have  no  real  bearing  upon  this  case.  A  good  many  of  the  appellant's 
cases  are  not  applicable.  They  are  not  properly  rangeable  under  the  head  of  law  which  your 
Lordships  are  called  upon  to  consider.  Some  of  the  most  important  cases  which  have  been 
relied  on,  are  cases  of  that  nature — that  is,  they  are  cases  in  which  the  property  belonged  to  a 
corporation,  in  which  persons  claiming  under  and  as  part  of  the  corporation,  persons  who  were 
represented  by  the  corporation,  have  claimed  certain  rights,  that  is,  inter  se ;  they  say,  "This 
property  belongs  to  us  all,  who  represent  the  inhabitants;  we  the  inhabitants  have  certain  rights 
of  playing  games,  and  of  easement  or  servitude ;  we  have  these  rights  as  against  you  the 
corporation  ;  you  are  the  trustees  in  eflfect  for  us  ;  it  belongs  to  the  family ;  we  are  members  of 
that  family  j  and  you  are  bound  to  let  us  have  those  enjoyments  which  at  all  times  we  have 
received."  That  has  nothing  to  do  with  this  case,  and  it  has  not  the  remotest  bearing  upon  it 
This  is  the  case  of  a  corporation,  not  shewing  how  near  the  ground  is  to  Old  Aberdeen ;  and 
your  Lordships  cannot  be  supposed  to  know  judicially  what  the  distance  of  Old  Aberdeen  is  from 
this  piece  of  ground — it  maybe  aday's  journey  for  aught  I  know — I  am  sure  it  is  not,  but  I  mean 
that  judicially  I  do  not  know,  and  there  is  nothing  to  inform  me.  This  is  the  case  of  a  corpora- 
tion claiming  a  right  in  another  man's  soil  adversely  to  him,  not  connected  with  it,  having  no 
more  connection  with  Old  Aberdeen  than  any  other  property  which  may  happen  to  be  at  a 
distance  from  Old  Aberdeen,  having  no  natural  connection  with  the  property ;  and  that  right  is 
claimed  in  the  soil  for  all  the  inhabitants  of  these  various  places.  I  therefore  consider  that  those 
cases  have  no  bearing  upon  the  case  now  before  your  Lordships,  which  must  depend  upon  its 
own  merits. 

Now,  my  Lords,  very  considerable  arguments  have  been  pressed  upon  yoiu-  Lordships,  as  to 
whether  it  is  possible  for  Mr.  Dyce  to  represent  the  persons  on  behalf  of  whom  he  claims; 
whether,  looking  at  the  law  of  Scotland,  which  in  that  respect  differs  from  the  law  of  England, 
he  can  be  considered  as  having  this  dominant  tenement,  which  will  apply  to  the  servient  tenement, 
and  give  the  right.  I  think  your  Lordships  need  not  go  into  that  point,  because  the  decision  upon 
the  general  point  renders  it  unnecessary ;  but  there  is  that  question,  and  a  great  many  other 
questions,  which  it  would  be  necessary  for  your  Lordships  to  decide,  and  a  very  grave  question 
as  regards  the  appellant's  title,  if  your  Lordships  were  about  to  decide  in  favour  of  the  appellant, 
and  against  the  judgment  of  the  Court  below. 

Now,  my  Lords,  with  these  observations,  I  will  at  once  proceed  to  call  your  Lordships*  attention 
to  the  authorities  which  are  relied  on  by  the  different  parties,  which  really  bear  on  this  case. 
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The  main  authority^  and  indeed,  after  great  attention,  I  am  bound  to  say  the  only  authority,  in 
su{^rt  of  the  appellant's  case,  is  the  Dundee  case.     I  can  find  no  other  authority  which  bears 
directly  upon  the  question  as  an  actual  authority,  if  that  is  to  be  considered  as  an  authority.     In 
the  case  of  Inhabitants  of  Dundee  v.  Hunter,  it  is  stated  that,  *'  upon  the  banks  of  the  Tay,  in 
the  immediate  vicinity  of  Dundee,  there  is  a  piece  of  ground  about  half  a  mile  in  length,  called 
the  Magdalen  Yard.    The  lands  of  Blackness  surround  it  on  three  sides,  and  on  the  fourth  it  is 
bounded  by  the  Tay."  Then  comes  this  statement,  upon  which  the  whole  of  the  argument  turned : — 
"Nearly  200  years  ago,  this  piece  of  ground  was  the  subject  of  dispute  between  the  proprietor  of 
Blackness,*' (whose  lands . surrounded  on  three  sides  the  piece  of  land  in  question,)  ''and  the 
inhabitants  of  Dundee.    Both  parties  claimed  the  property  of  the  ground,  and  mutual  actions  of 
declarator  were  brought : " — (I  would  call  your  Lordships'  attention  to  that  circumstance — each 
party  claimed  the  actual  soil :) — "  The  former,"  that  is,  the  proprietor  of  Blackness,  "founded 
his  claim  upon  the  infeftment  of  himself  and  his  predecessors  m  the  said  lands  of  Blackness, 
as  part  and  portion  whereof  he  alleged  the  said  Magdalen  Yard  had  been  possessed  past  the 
memory  of  man,"  (he  claimed  therefore  the  soil  of  that  as  part  of  the  general  estate,) — "  and 
specially  on  the  acts  of  proprietorship  performed  by  him  and  his  predecessors  in  pasturing  on 
the  said  green  or  yard,  and  debarring  all  others  from  pasturing  on  the  same — this  having  been 
the  chief  act  of  proprietorship  competent  to  them,  in  consequence  of  a  servitude  of  walking,  and 
taking  air  and  exercise,  on  the  said  green  or  yard,  enjoyed  by  the  inhabitants  of  Dundee,  and 
under  reservation  of  which  he  claimed  the  property.    The  latter  alleged,  that  the  yard  had  been 
marked  and  set  off  from  the  lands  of  Blackness,  as  the  property  of  the  burgh,  by  certain  march- 
stones  set  up  in  the  yard  in  161 9,  some  of  which,  they  alleged,  had  the  burgh  of  Dundee's  arms 
thereon."    These  actions  came  on,  and  the  Court  "found  it  proved  that  John  Wedderbum  of 
Blackness,  and  his  predecessors  and  authors,  heritors  of  Blackness,  and  their  tenants,  have 
been  these  40  years  in  possession  of  pasturage  in  said  Magdalen  Yard,  without  interruption, — 
and  found  the  magistrates  and  inhabitants  of  the  said  burgh  of  Dundee,  their  possession  of 
pasturage  in  the  same  not  proven ;  and  found  that  the  town  has  no  common  good  marching 
with  the  said  Magdalen  Yard,  but  that  the  same  has  the  lands  of  Blackness  upon  the  east, 
north,  and  west  parts,  and  the  river  Tay  on  the  south ;  and  found  it  proven  that  the  march- 
stones  standing  betwixt  the  lands  of  Blackness  and  the  Magdalen  Yard,  were  set  down  for  keeping 
the  Magdalen  Yard  from  tillage."     Then  the  Court  pronounced  their  final  decree  in  these  terms 
— *  That  Wedderborn  was  entitled  to  the  right  of  pasturing,  and  the  magistrates  and  inhabitants 
of  Dundee  have  only  the  privilege  of  walking  in  the  said  Magdalen  Yard,  and  making  parades 
therein."    Now,  it  is  said  that  this  amounts  to  a  decision,  and  that  if  it  does  not  amount  to  a 
decision,  at  all  events  it  proves  that  the  right  exists.     The  facts  are  very  simple.     The  lands  of 
the  proprietor  of  Blackness  surrounded  the  piece  of  land  in  question  on  three  sides,  and  the  other 
side  went  down  to  the  river  ;  he  said,  I  am  entided  under  an  infeftment,  but  that  infeftment  is 
sabject  to  a  reservation  to  the  town  of  a  right  of  walking  over  it.    Nobody  doubts  that  you  may 
reserve  such  a  right ;  and  nobody  doubts  diat  you  may,  if  you  please,  grant  such  a  right.     How 
it  is  to  be  the  subject  of  grant,  is  another  question,  but  it  is  the  subject  of  grant ;  and  I  shall 
presendy  advert  to  an  objection  made  by  the  learned  counsel  for  the  appellant — ''  Oh  !  if  you 
once  admit  it  is  a  subject  of  grant,  then  my  case  is  irresistible."     We  shall  see  presently  how 
that  is ;  but  here  he  says,  "  I  claim  the  soil  under  an  infeftment ;  it  passed  to  me  as  part  of 
Blackness ;  but  I  have  only  enjoyed  the  pasturage,  because  I  took  it  under  a  reservation  of  a 
right  to  the  inhabitants  of  Dundee  of  walking  over  it,  and  therefore  I  could  not  use  it  for  any 
other  purpose."    The  inhabitants  of  Dundee  said,  "  No  doubt  we  go  over  it,  but  we  go  over  it 
as  our  own  property  ;  and  we  claim  the  right."  The  Court  said,  "  You  the  inhabitants  of  Dundee 
have  not  established  any  right  beyond  that  which  is  admitted,  and  is  not  claimed  adversely  to 
you,  but  the  owner  of  the  soil  claims  the  soil  subject  to  that  very  right  j  you  are  entitled  to  that 
right,  which  he  admits  is  your  right  with  the  reservation  ;  and  you  are  entitled  to  nothing  more, 
when  the  case  came,  at  this  later  time,  for  decision,  it  was  only  upon  this — that  the  owner  of 
Blackness  then  claimed  a  right  of  property  as  he  had  originally  done ;  and  the  question  was, 
whether  it  was  then  open  to  him,  after  what  had  passed  at  that  early  day,  to  claim  the  property ; 
and  it  was  held  by  the  Court,  that  he  had  still  the  right,  and  was  not  excluded  by  the  farmer 
interlocutor,  and  that,  therefore,  he  might  still  maintain  his  right  of  property.     I  consider, 
therefore,  that  case  as  deciding  nothing  on  this  ground.    It  shews  that  such  a  right  may  exist 
under  a  reservation,     h  does  not  shew  that  such  a  right  could  be  established  adversely  unless 
on  the  infeftment  or  the  reservation  ;  and  I  am  not  at  all  prepared  to  say,  that  if  the  proper 
forms  were  adhered  to,  such  a  right  may  not  be  granted  ;   but  I  may  here  observe,  that  it 
does  not  follow,  that  because  a  right  may  be  granted — that  is,  that  it  is  grantable  by  law — 
therefore  it  may  be  prescribed  for.     It  is  one  thing  to  shew  that  a  man  may  have  done  such 
an  act,  and  it  is  another  thing  to  find  the  right  in  what  he  may  be  supposed  to  have  done. 

My  Lords,  I  am  not  aware  of  any  other  authority  which  really  bears  on  this  case  on  the  part 
of  the  appellant  Your  Lordships  were  very  much  pressed  with  the  case  of  Home  v.  Young.  It 
does  not  touch  the  question ;  it  has  nothing  to  do  with  the  question  \  it  shews  generally  what  the 
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law  of  Scotland  is ;  but  it  does  not  touch  this  question  at  alL  I  entirely  agree  with  the  leaned 
Judges  below  in  what  has  been  decided  before  this  case,  in  this  respect  I  think  that  there  is 
nothing  in  the  law  of  Scotland  which  prevents  what  are  called  new  rights  coming  under  an  old 
principle ;  and,  therefore,  the  case  of  pleaching, — which,  because  it  was  a  new  process,  was  in 
the  first  instance  held  to  give  no  rigbt  in  a  case  of  this  sort, — was  ultimately  held,  I  think,  to 
fall  within  the  same  rule  as  other  proper  servitudes ;  and,  therefore,  the  law  of  this  country,  and 
the  law  of  Scotland,  frequently  is  enabled  to  adapt  itself  to  changes  in  the  circumstances  of 
mankind,  without  doing  violence  to  its  original  principles  and  rules ;  and  although  the  case  is  a 
new  one,  that  of  bleaching,  it  falls  within  the  same  principle.  New  appliances  have  arisen,  and 
new  inventions  have  been  made  in  later  times,  and  those  having  been  applied  in  that  manner  to 
old  enjoyments,  the  law  naturally  adapts  itself.  But  this,  as  I  have  observed,  is  an  argument 
that  cannot  apply  to  this  case,  because  nobody  supposes  that  recreation,  taking  air  and  exercise, 
is  any  particular  novelty  or  invention;  or  that,  when  you  are  tired,  if  you  are  in  a  meadow  and 
you  lie  down  to  repose  yourself,  (and  that  is  an  easement,  if  it  be  one,  which  has  been  enjoyed 
from  a  very  early  date,)  it  can  hardly  be  brought  within  the  category  of  modem  inventions. 

My  Lords,  the  authorities  on  the  other  side  appear  to  be  as  conclusive  for  the  respondents  as 
the  appellant  is  destitute  of  any  authority  in  his  favour.  The  first  case  to  which  I  would  refer 
your  Lordships,  is  the  case  of  Dunse;  and  there  it  was  held,  that  there  could  be  no  general  right 
prescribed  for  a  part  of  the  inhabitants  of  a  town  generally — that  is,  without  property,  and  that 
it  must  be  measiu-ed  by  property.  In  England,  we  know  that  that  right  of  pasturage  is  hy 
levant  and  couchant — ^that  is,  it  is  measured  by  the  number  of  cattle  which  you  have  the  means 
of  housing  and  providing  for  in  winter.  In  Scotland,  it  has  been  held,  that  a  general  right 
could  not  be  maintained  by  inhabitants  of  a  town  generally  to  pasturage  on  land.  That,  so  far 
therefore  as  it  goes,  is  in  favour  of  the  restriction  of  these  rights. 

Now,  the  case  of  the  Marquis  of  Breadalbanew,  McGregor j  7  Bell's  App.  43,  is  an  important 
case  also  on  this  subject.  There  you  may  say  the  right  was  claimed  for  the  whole  world ;  in 
point  of  fact,  everybody  coming  from  the  north  to  the  south  might  claim  a  right  to  certain 
resting-stances  on  a  drove-road  which  it  was  not  contested  belonged  to  Lord  Breadalbane  j  and  they 
claimed  a  right  to  make  what  they  called  drove-stances  on  the  side  of  that  road.  They  said  that 
the  distance  was  too  great  for  their  cattle  to  travel  without  rest,  and  that,  therefore,  they  were 
entitled  to  stop  at  convenient  distances — in  point  of  fact,  to  depasture  their  cattle  on  the  land 
adjoining  the  stances,  wherever  it  was  necessary.  The  Court  of  Session  so  far  gave  way  to  that, 
as  to  send  it  to  an  issue  for  trial  by  jury ;  but  your  Lordships'  House,  upon  very  sufficient  reasons, 
as  I  apprehend,  decided  that  no  such  right  existed  to  have  drove-stances;  that  there  had  been, 
no  doubt,  encroachments  by  the  cattle  in  their  progress  from  the  north  to  the  south;  and  if  they 
returned,  as  they  might  do,  from  the  south  to  the  north,  cropping  the  grass  on  each  side  of  the 
road,  that  that  could  give  no  right,  and  that  a  mere  right  to  use  the  road  would  give  no  possible 
right  to  have  abiding  places  at  any  convenient  or  any  distances  on  the  road  at  one  side  or  the 
other.  Accordingly,  this  House  decided  against  the  right,  and  stopped  the  trial  of  the  issue  which 
had  been  directed.  There  is  an  authority  against  the  appellant ;  and  if  you  will  apply  the  drove- 
road  to  the  particular  footpath  across  this  place,  and  if,  instead  of  cattle  from  the  north  to  the 
south,  you  take  the  gentle  inhabitants  of  Old  Aberdeen  and  other  places,  you  wiU  find  that  it 
fits  much  more  closely  to  this  case  than  at  first  might  be  imagined ;  because,  as  the  catde  in 
their  progress  required  rest  and  nutriment,  so  the  same  thing  might  happen  with  persons  using 
this  footpath. 

My  Lords,  the  next  case  is  an  infinitely  stronger  case,  and  is  a  clear  decision,  I  consider,  upon 
this  very  question — I  mean  the  important  case  of  Harvie  v.  Rodgersy  (4  Murr.  25.)  It  is  pretty 
accurately  stated  in  the  respondents'  case,  and  is  an  important  case.  We  have  had  the  book, 
and  I  have  read  it,  and  it  is  accurately  stated  in  the  respondents'  case.  The  claim  there  was  in 
point  of  fact  to  a  certain  right,  and,  besides  that  right,  to  the  right  and  privilege  of  passing  along 
the  same,  and  walking  thereon ;  and  they  insisted  that  they  had  the  right  "  at  all  times,  and  on 
all  occasions,  to  resort  to  the  said  piece  of  ground,  and  road  or  path  within  the  bounds  aforesaid, 
and  there  to  exercise  the  privilege,  and  enjoy  the  comfort  of  a  free  passage  along  the  same, 
and  of  walking  thereon  for  any  lawful  piupose,  according  to  immemorial  use  and  custom ;  and 
that  the  said  right  and  privilege  should  be  reserved  entire,  as  it  has  been  in  times  past, 
for  the  convenience,  comfort,  and  recreation  and  health  of  the  pursuers  and  their  families, 
and  other  inhabitants,  and  others  foresaid,  who  shall  resort  to  the  foresaid  piece  of  ground 
and  road  or  path.'*  Now,  it  appears  by  the  report,  that  the  general  right  was  not  admitted  to 
be  tried,  and  the  particular  right  was  admitted  to  be  tried,  and,  therefore,  there  was  no  doubt 
that,  as  far  as  it  appears,  the  right  in  question  now  claimed  was  not  admitted ;  but  that  was  said 
to  be  a  very  short  and  unsatisfactory  mode,  being  merely  a  statement  without  a  decision.  Now, 
Lord  Moncreiff  has  made  observations  on  that  case  which  entirely  gave  an  answer  to  the  case 
as  reported  in  the  jury  reports.  Lord  Moncreiflf  was  himself  counsel  in  the  cause,  and  he  thus 
explains  that  case, — "Towards  the  end  of  the  hearing,  the  case  of  Rodgers  v.  Harvie  was 
mentioned,  but  it  was  much  misapprehended.    In  that  case,  the  pursuer  did  at  first  claim  a  right 
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for  the  public  of  strolling  or  wandering  generally  over  the  banks  of  the  Clyde  within  Harvie's 
groands.  But  this  was  resisted,  and  the  Court  refused  to  grant  any  issue  on  it ;  and  the  only 
issue  sent  to  trial,  was  distinctly  of  a  public  footpath  from  the  city  of  Glasgow,  or  the  Green,  to 
the  village  of  Carmyle.  This,"  he  says,  "goes  direcdy  to  the  point,  that  though  there  may  be  a 
right  of  road  to  the  public  through  private  grounds,  it  is  as  a  road  or  passage  only,  and  for  no 
other  purpose.*'  In  another  place  he  observed, — "A  servitus  spatiandi  over  open  ground  which 
has  in  some  manner  been  devoted  to  public  use,  is  also  intelligible  and  known  to  the  law;  but 
such  a  right  as  that  here  claimed,  over  private  enclosed  grounds,  not  made  for  the  public,  but  for 
pm-ate  parties,  and  having  no  written  title  connected  with  the  grounds,  for  merely  walking  over 
them,  and  resting  thereon  according  to  their  pleasure,  is  a  thing  of  which,  I  believe,  there  has 
hitherto  been  no  example ;  and  the  injury  to  the  proprietors  in  such  a  thing,  when  asserted  as 
matter  of  right,  must  be  apparent.'*  He  then  observes  again — "  In  the  case  of  Harvie,  the  whole 
daim  was  restricted,  before  it  went  to  a  jury,  to  a  right  of  way ;  for,  though  an  use  of  general 
walking  over  the  ground  was  averred,  no  issue  was  given  on  that,  so  that  it  is  a  case  against  the 
puisoer."  It  is  clear  that  was  a  direct  decision  of  the  Court  of  Session  against  this  right ;  and 
that  decision  was  acquiesced  in,  and  never  brought  by  way  of  appeal  to  your  Lordships'  House. 
It  is  not  conclusive  on  the  case,  because  your  Lordships  must  now  decide  this  case  on  the  merits ; 
but  it  proves  that  the  decision  in  this  case  is  not  the  first  decision  at  which  the  Courts  of  Scotland 
have  arrived  on  the  very  point  in  issue  between  the  parties  at  your  Lordships*  baron  the  present 
occasion,  and  therefore  it  is  to  be  considered  as  an  authority  which  has  been  acquiesced  in. 

My  Lords,  some  important  observations  were  made  by  Lord  Eldon,  when  the  case  was  before 
your  Lordships'  House,  upon  the  right  of  servitude  which  was  claimed  in  the  case  of  Dempster 
v.  CUgkoTHj  (2  Dow,  40,)  and  there  it  was  a  right  of  servitude  of  playing  golf  over  certain 
property,— and  the  question  there  arose  with  regard  to  the  right  of  the  owner  of  the  soil,  in  con- 
sequence of  that  right  existing,  of  playing  the  game  of  golf ;  and  that  ultimately  turned  upon 
the  question,  of  whether  he  could  or  could  not  keep  rabbits  on  the  soil,  to  the  destruction  in 
point  of  fact,  or  the  interruption  of  the  play  at  the  game  of  golf.  Now,  in  advising  your  Lord- 
ships in  the  first  instance  in  that  case.  Lord  Eldon  made  these  observations — **  But  the  question 
was,  whether  a  servitude  could  be  supported  which  subverted  the  use  of  the  property  over  which 
it  was  claimed  ?  If  there  was  a  reservation,  had  they  the  full  benefit  of  that  reservation  ?  "  Then 
he  asked,  whether  they  might  keep  sheep,  and  so  on.  On  a  subsequent  day,  he  makes  some 
observations  which  refer  to  a  point  upon  which  I  have  already  observed.  He  says — "At  the  bar 
here,  the  title  had  been  more  strongly  argued  on  the  ground  of  the  acts  of  the  corporation, 
rescnring  the  privilege  by  contract ;  and  certainly  it  was  a  diflferent  question,  whether  such  a  title 
could  be  set  up  by  prescription,  and  whether  it  might  be  reserved  by  bargain.''  Upon  the  point 
to  which  I  was  before  calling  your  Lordships*  attention,  he  makes  these  observations — "  He 
regretted  the  existence  of  the  necessity  to  send  this  back  again ;  but  it  was  a  strong  thing  to  say, 
tl^  all  who  chose  to  do  so  might  play  at  golf  on  a  man*s  ground,  and,  for  that  purpose,  destroy 
all  the  produce  which  it  was  best  calculated  to  yield,  and  prevent  its  being  used  for  those  ends  to 
which  alone  it  coald  be  applied  beneficially  for  the  owner."  It  is  quite  clear,  therefore,  that 
without  hying  down  the  rule  of  law  in  any  distinct  manner,  the  impression  on  the  mind  of  Lord 
KldoD  was,  that  no  such  right  could  be  claimed  as  would  be  inconsistent  with  the  rights  of 
property. 

Now,  then,  what  is  the  nature  of  the  right  1  I  find  nothing  in  the  law  of  Scotland  which  has 
gone  to  the  extent  now  claimed.  No  case  has  been  cited  in  which  there  is  a  single  word  which, 
according  to  its  proper  interpretation,  gives  countenance  to  the  claim  of  the  appellant  at  your 
Lordships*  bar.  All  the  rights  which  have  been  established,  (and  which  have  been  established 
vith  difficulty,)  are  particular  easements  which  nobody  ought  to  find  fault  with.  The  case  of 
golfing,  which  is  the  strongest,  was  established  with  difficulty.  There  can  be  no  doubt  that 
certain  persons  may  obtain  a  right  by  prescription  to  play  certain  lawful  games  on  another  man's 
»il;  but  whether  you  can  have  a  right  by  prescription  which  shall  go  to  the  extent  6f  depriving  a 
man  of  the  soil  which  belongs  to  him,  is  quite  another  question.  I  have  already  said  that  it 
niight  be  the  subject  of  grant ;  but  if  it  is  the  subject  of  grant,  does  it  therefore  follow  that  it 
can  be  prescribed  for  ?  Certainly  not ;  because,  to  establish  a  prescription,  you  must  not  be 
nxrely  satisfied  that  the  man  had  the  ability  to  do  the  act,  but,  if  some  men  have  not  the  ability 
7-that  is,  if  by  law  the  particular  right  could  not  have  been  granted — then  cadit  question  of  course 
it  could  not  be  established  ;  but  the  converse,  that  he  had  the  ability  to  do  the  act,  by  no  means 
establishes  that  therefore  it  could  be  prescribed  for.  To  be  prescribed  for,  you  must  be  satisfied 
that  it  is  an  act  which  the  party  has  done, — you  must  come  to  the  conclusion  that  there  has  been 
a  grant ;  but  who  can  come  to  the  conclusion,  that  a  man  has  made  an  indefinite  grant  to  let  in 
the  whole  of  the  public  upon  an  enclosure  near  to  his  own  house,  for  the  purpose  of  their  possession 
and  enjoyment  ?  It  is  said  to  be  for  the  purpose,  no  doubt,  of  recreation,  and  so  on ;  but  they 
claim  the  possession  and  enjoyment  of  this  piece  of  enclosed  ground  near  to  the  mansion-house  of 
Sttton.  It  is  inconsistent  with  the  exercise  of  the  rights  of  property ;  and  although  the  Courts 
Tould  be  compelled  to  give  effect  to  an  actual  sale  of  the  right,  yet  the  Courts  would  not  admit 
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a  right  by  prescription  which  would  go  to  defeat  the  right  of  the  party  who  is  entitled  to  the 
soil. 

Now,  by  the  law  of  Scotland,  these  rights  are  much  more  circumscribed  than  they  are  by  the 
law  of  England.  It  has  been  held,  that  there  can  be  no  right  to  an  easement  in  Scotland  to  give 
a  man  a  right  to  fish  for  trout  off  the  land  of  another  in  a  navigable  river.  No  doubt  there  may 
be  such  a  right  in  England — therefore  the  law  of  Scotland  is  more  stringent  than  the  law  oif 
England ;  and  the  law  of  Scotland  does  what  could  not  be  done  by  the  law  of  England.  It 
restricts  the  right,  and  it  does  not  extend  over  the  whole  of  the  property, — ^which,  I  think,  is  a 
very  strong  argument  against  the  general  right  here  claimed — ^that  where  the  right  was  one  that 
could  be  maintained  within  certain  limits,  they  held  that  it  could  not  be  maintained  as  a  right 
spatiandi j'  and  therefore  they  restricted  it  to  what  they  considered  reasonable  limits,  and  held 
the  portion  set  out,  open  to  the  enjoyment  of  the  owner  of  the  soil.  Therefore,  where  it  is  a  legal 
right,  it  is  restricted  ;  whereas  this  being  a  rightf  which  I  cannot  hold  to  be  illegal,  yet  a 
right  which  I  cannot  hold  to  lie  in  prescription,  I  think  your  Lordships  will  not  arrive  at  that 
conclusion  ;  but  as  the  appellant  himself  says  he  is  willing  to  have  it  restricted,  it  appears  to  me 
that  that  admission  weakens  his  case.  He  could  not  help  making  the  admission  ;  but  it  shews 
his  own  sense  that  he  could  not  establish  a  right  to  walk  over  the  whole  of  this  property  just  as 
he  pleased  ;  and  I  think  your  Lordships  will  arrive  at  the  conclusion,  that  it  would  be  utteily 
impossible  for  your  Lordships  to  maintain  the  right,  and  at  the  same  time  to  restrict  it  to  any 
particular  portion  of  this  strip  of  land. 

My  Lords,  the  Courts  of  Scotland,  in  the  exercise  of  these  rights,  have  been  very  careful  not 
to  break  into  the  right  of  property  of  the  owner  of  the  soiL  In  the  case  of  a  footpath  running 
near  a  river,  they  have  held  that  the  persons  who  resort  to  that  footpath  are  not  at  liberty  to 
angle  in  the  river  from  that  footpath  over  the  ground  between  the  path  and  the  river.  That  has 
been  decided.  So  that  you  are  restricted  to  the  precise  right  which  you  have  enjoyed.  You  are 
not  at  liberty  to  make  use  of  the  right  of  way  for  the  purposes  of  strolling,  or  wandering,  or 
amusing  yourself  there,  for  the  purpose  of  enjoyment. 

My  Lords,  I  think,  therefore,  that,  by  the  law  of  Scotland,  this  is  a  right  which  cannot  he 
maintained.  I  think,  moreover,  that  it  is  a  right  which  ought  not  to  be  maintained.  It  is  in- 
consistent with  the  general  right  of  property ;  and  it  is  not,  as  in  the  common  case  of  servitode^ 
a  right  which  is  consistent  with  an  enjoyment  in  other  respects — a  limited  enjoyment,  no  dooht, 
but  still  the  enjoyment  of  a  man's  own  soil;  and  therefore  it  cannot  be  maintained. 

My  Lords,  the  appellant,  at  the  close  of  his  case,  brings  to  his  aid  the  law  of  England,  vhich, 
he  says,  is  the  same  as  the  law  of  Scotland.  I  think  he  is  mistaken.  By  the  law  of  England, 
the  inhabitants  of  a  town  or  place  cannot  prescribe  for  any  easement  generally  in  the  soil  i 
another.  They  may  support  it  by  custom — the  custom  becomes  the  law  of  the  place ;  but  then 
the  custom  is  not  to  be  supported  at  all  unless  it  be  a  good  custom,  and  a  reasonable  custom; 
and  they  have  therefore  to  shew  that  the  right  which  they  claim  is  reasonable.  The  question 
then  would  be,  whether  this  would  be  reasonable  or  not  by  the  law  of  England*  But  they  could 
not  prescribe  this  right  by  the  law  of  England — they  could  only  lay  it  as  a  custom ;  and,  as  a 
oistom,  the  question'  would  be,  whether  it  was  a  good  custom,  and  whether  it  was  a  reasonable 
custom.  I  think,  therefore,  that  the  law  of  England  is  different  in  its  application  from  the  lav 
of  Scotland ;  but  it  is  merely  referred  to  for  the  sake  of  illustraticn.  This  case  must  stand  or 
fall  according  to  the  law  of  Scotland.  I  know  that  your  Lordships  will  so  far  abide  by  that 
advice  which  it  falls  upon  myself  on  this  occasion  to  give,  as  strictly  to  decide  this  case  upon  the 
law  of  Scotland  ;  and  upon  that  law,  as  I  understand  it,  I  advise  your  Lordships  to  dismiss  this 
appeal,  and  to  afBrm  the  interlocutor  complained  of,  which  I  think  is  perfectly  consistent  with  the 
law  of  Scotland,  and  meets,  as  it  appears  to  me,  the  just  and  true  merits  of  the  case. 

Interlocutor  affirmed  with  costs. 
Second   Division. — Lord   Murray,  Ordinary, — Dodds  and  Greig,  Appellants  Solicitors^' 
James  Davidson,  Respondents  Solicitor, 
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Samuel  Fergusson,  Appellant^  v.  Adam  Skirving  and  others,  Respondents- 

Church — Process— Record  of  Presbytery,  Authentication  of— Statutes  1686,  c.  3;  43  Geo.  in. 
c.  54 — The  Act  1686,  c,  3  does  not  apply  to  judgments  and  sentences  of  Presbyteries;  and  i 
sentence  of  deposition  of  a  schoolmaster  is  not  invalid^  because  not  signed  at  the  time  of  its 
deliverance  by  the  Moderator, 

A  Presbytery  may,  if  it  thinks  ftt,  cancel  part  of  the  record  of  its  proceedings  against  a  school- 
master and  proceed  de  novo. 
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A  libel  having  been  raised  before  a  Presbytery,*  against  Samuel  Fergusson,  a  schoolmaster, 
after  the  proof  for  the  prosecution  was  closed,  and  the  exculpatory  proof  partly  led,  the  school- 
master suspended  on  the  ground  that  access  to  the  proof  had  been  denied  him.    The  Lord 
Ordinjtfy  granted  interim  interdict  against  the  respondents  pronouncing  any  ultimate  sentence  of 
deposition;  but  the  Presbytery  proceeded  in  the  cause,  to  the  effect  of  finding  the  schoolmaster 
gmlty.    Subsequendy,  on  their  giving  in  a  minute  consenting  that  all  proceedings,  subsequent  to 
the  date  of  the  refusal  of  access,  should  be  held  as  cancelled,  under  a  reservation  to  proceed 
with  the  case  tU  novo  as  fro-n  that  date,  the  Court  recalled  the  interdict.     Thereupon  the  Pres- 
bytery, the  schoolmaster  having  refused  to  say  whether  he  wished  the  proceedings  in  question 
cancelled  or  not,  cancelled  the  same ;  and  he  having  farther  refused  to  lead  additional  proof, 
Ibond  him  guilty,  and  pronounced  sentence  of  deposition.   An  action  of  reduction  was  then  raised, 
at  the  instance  oi  the  schoolmaster,  on  the  ground  that  it  was  incompetent  for  the  Presbytery  to 
cancel  their  own  proceedings,  and  to  try  him  a  second  time — ^that  the  evidence  of  certain  of  his 
witnesses  had  been  cancelled,  which  evidence  it  was  impossible  for  him  to  replace — and  that 
certain  members  of  Presbytery  were  disqualified  from  judging  in  the  case,  by  reason  of  agency. 

Fergusson  now  appealed  against  the  judgments  of  the  Court  of  Session. 

BovillyioT  appellant. — The  leading  objection  is,  that  the  minutes  of  Presbytery  are  not  signed 
by  the  moderators  respectively  of  the  meetings  of  which  each  sets  forth  the  proceedings.  At 
this  moment,  the  original  minute  of  loth  Aug.  1846  is  not  signed  by  any  person  whatever,  with 
or  without  authority.  The  statute  1686,  c.  3,  is  absolute  and  universal  in  its  language,  and  clearly 
comprehends  the  case  of  a  Presbytery,  being  quoad  hoc  a  Court.  Unless  usage,  therefore,  can 
defeat  an  act  of  parliament,  which  is  clear  in  its  language,  the  judgment  so  unauthenticated  is 
m!^--Smith  v.  Macaulay^  9  D.  190;  Dickson^ s  case,  Mor.  7464.  Parole  evidence  is  not 
sufficient  to  prove  a  sentence  of  a  kirk-session. — Hugh  Fraser,  2  Swint.  Just.  C.  443.  It  is  said 
the  practice  of  church  courts  is  peculiar;  but  that  practice  is  not  uniform, — and  even  if  it  were, 
itcaild  not  avail,  for  in  this  instance  the  Presbytery  sat  as  a  criminal  court,  and  the  statute  must 
be  construed  most  strictly  in  favour  of  the  appellant.  No  mere  absence  of  a  usage  in  conformity 
with  a  statute,  can  contradict  that  statute,  nor  can  a  statute  be  partly  in  desuetude  and  pardy  in 
viridi  odseruantid.  In  Dichson's  case,  this  very  plea  was  urged,  that  it  was  the  practice  of  the 
church  courts  not  to  sign  their  sentences,  yet  the  Court  held  there  was  no  evidence  of  the 
sentence  of  deposition.  (The  other  points  were  merely  stated,  and  no  additional  authorities 
cited  to  those  previously  relied  on.) 

Rolt  Q.C,  and  Anderson  Q.C.,  for  respondents.  —  The  mode  of  signature  here  adopted  was 
(pite  sufficient.  The  practice  is  for  the  clerk  to  write  out  a  rough  draft  of  the  minutes,  which 
is  read  over  at  the  next  meeting,  and,  on  being  approved,  is  signed  by  the  moderator  and  clerk 
of  that  next  meeting.  It  is  not  unlike  the  way  in  which  a  registrar  in  Chancery  here  draws  up 
a  decree  of  the  Court,  or  in  which  a  Lord  Ordinary  in  Scotland  draws  up  his  interlocutor,  which 
is  seldom  or  never  signed  at  the  time.  Here  the  practice  followed  is  the  universal  practice  of 
Presbyteries  in  Scotland, — and  at  common  law,  therefore,  the  proceedings  are  quite  correct;  but 
it  is  said,  the  statute  1686  strikes  at  the  practice.  The  only  thing  made  imperative  by  that  act 
is,  that  the  clerk  is  not  to  give  a  copy  of  the  minutes  till  they  be  signed ;  the  other  part  of  the 
statute  is  merely  directory.  At  the  time  that  act  passed,  there  was  no  Court  of  Presbytery  in 
existence,  as  episcopacy  was  then  the  order  of  church  government ;  and  Dickson^s  case  shews — 

1.  that  it  never  had  been  the  practice  for  the  minutes  of  each  day  to  be  signed  at  the  time ;  and, 

2.  that  the  statute  1686  did  not  apply  to  Presbyteries.  This  universal  usage,  therefore,  will  explain 
the  construction  given  to  that  act  of  parliament.  This  was  not  a  criminal  proceeding  at  all,  but 
incrdy  a  matter  of  church  discipline.     The  cases  cited  do  not  support  the  other  side. 

Lord  Chancellor  St.  Leonards. — My  Lords,  this  case  is  one  in  which  certainly  the  appellant 
has  no  merits;  and  if,  therefore,  he  is  to  succeed,  it  must  be  upon  some  legal  point.  The  legal 
points  are  certainly  none  of  them  of  substance — they  are  simply  technical  ones  of  form ;  and 
your  Lordships  will  be  anxious  if  you  can,  according  to  the  law  of  Scotland,  to  decide  against 
them. 

The  first  point  is,  that  the  sentence  pronounced  by  the  Presbytery  was  not  signed  according  to 
the  durections  of  the  act  of  1686.  In  point  of  fact,  that  act  of  Parliament  has  never  directly 
^>cen  held  to  apply  to  the  decisions  of  the  Presbytery ;  for  the  interlocutor  which  was  given  in 
Dicksoii^s  case,  cannot  be  considered  as  a  decision  upon  the  subject.  One  of  the  Judges  expressly 
states,  that  the  general  opinion  has  been,  that  the  act  of  1686  does  not  apply  to  Courts  of  Pres- 
l^leiy.  Now  the  act  itself,  which  consists  of  very  few  words,  is  drawn  in  very  singular  terms, 
tf  it  was  meant  to  apply  to  Courts  of  Presbytery ;  for  it  says,  "Our  Sovereign  Lord,  with  advice 
«id  consent  of  his  estates  of  parliament,  statutes  and  ordains,  that  from  and  after  the  ist  of 
November  next,  all  interlocutors  pronounced  by  the  Lords  of  Council  and  Session,  and  all  other 
Judges  within  the  kingdom,  shall  be  signed  by  the  President  of  the  Court,  or  the  Judge  pro- 
fiouncer  thereof :  And  His  Majesty,  with  advice  foresaid,  prohibits  and  discharges  the  clerks, 

'  See  previous  reports,  12  D.  1 145 ;  22  So.  Jur.  493.        S.  C.  i  Macq.  Ap.  232 :  24  Sc.  Jur.  473. 
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upon  their  peril,  to  extract  any  acts  or  decreets,  unless  the  interlocutors,  which  are  the  warrants 
thereof,  be  signed  as  said  is :  Declaring  hereby  the  extracts  which  shall  be  given  out  otherways, 
to  be  void  and  nulL^  The  distinction  there  is  singular.  It  is  not  declared  by  the  act,  that  the 
judgment  shall  be  void  if  it  is  not  signed ;  but  it  is  declared,  that  the  extracts  which  shall  be 
given  out  shall  be  void  and  null  unless  the  judgment  has  been  signed.  There  is  a  good  deal, 
therefore,  in  the  argument,  that  the  act  of  parliament  is  directory  in  the  first  instance,  and  that 
it  is  imperative  in  the  second.  There  is  a  nullity  pronounced  as  against  extracts ;  but  there  is 
no  nullity  pronounced  as  against  the  judgment  itself.  Experience  shews  that  the  interlocutors, 
properly  so  called,  are  not  signed  at  the  time;  and  that  is  really  the  objection  which  is  now  takes 
at  your  Lordships*  bar.  The  judgment  is  pronounced  on  one  day,  ancl  the  interlocutor  is  signed 
on  another.  With  our  own  practice  we  have  nothing  to  do — it  is  to  be  decided  upon  the  law  of 
Scotland ;  and  it  is  impossible  that  the  course  of  justice  should  proceed,  if  there  was  too  much 
particularity.  The  act  of  parliament  does  not  say  that  it  shall  be  signed  at  the  time;  but  it  sa)'s 
that  it  shall  be  signed ;  and  subsequent  signature  has  always  been  deemed  sufficient. 

Now,  in  point  of  construction,  I  should  myself  have  doubted  whether  this  act  of  parliament 
could  extend  to  Courts  of  Presbytery,  because  it  must  mean  other  Judges  of  the  same  Court; 
and  if  it  had  been  intended  to  extend  to  Courts  of  Presbytery,  it  would  have  said  so ;  but  no 
such  words  are  used,  and  there  are  very  good  reasons  why  they  are  not. 

But,  then,  chapter  i8  of  the  same  act  of  parliament — which  is,  "  An  act  appointing  the  pub- 
lication of  the  testimonies  of  witnesses," — has  been  relied  upon,  in  which,  different  words  being 
used  in  several  parts  of  the  act  of  parliament,  the  same  expression  occurs,  "other  Judges ;"  but  the 
words  are  not  the  same  that  precede  it ;  for  it  says, "  before  the  Lords  of  Privy  Council,  Lords  of 
Session,  and  all  other  Judges  within  this  kingdom ;  "and  then  it  goes  on  to  abrogate  "any  law  or 
act  of  parliament,  custom  or  usage  to  the  contrary  notwithstanding."  I  think,  therefore,  there  is  a 
plain  distinction  in  the  acts,  and  that  chapter  i8  might  well  be  allowed  to  apply  to  all  Judges,  at 
the  same  time  that  chapter  3  might  not  be  extended  to  the  decisions  themselves  of  Courts  of 
Presbytery.  However,  your  Lordships  are  not  called  upon  to  decide  that  point ;  because  I  must 
take  an  ancient  statute  like  that,  to  operate  according  to  the  construction  which  it  has  received  in 
Scotland  from  the  time  that  it  passed.  Now,  my  Lords,  how  do  we  arrive  at  a  knowledge  of 
that  construction  ?  By  the  acts  of  the  Presbytery — by  the  submission  to  those  acts — by  the  non- 
challenging  of  them,  for  the  two  instances  that  have  been  produced  prove  nothing — by  the  non- 
challenging  of  the  acts  of  Presbytery ;  and  there  being  no  single  instance  of  an  attempt  to  set 
aside  the  deposition  of  a  minister  by  the  Presbytery,  for  want  of  that  very  form  which  never  had 
been  obeyed,  or  never  has  been  carried  into  execution  modo  et  formd^  which  it  has  been  insisted 
it  ought  to  be,  at  your  Lordships'  bar.  All  practice  therefore  shews,  that  the  act  has  been  con- 
strued not  to  extend  to  such  cases.  And  what  would  be  the  effect  of  your  Lordships  now  deciding 
according  to  the  appellant's  view  ? — ^That  every  single  act  of  Presbytery,  unchallenged  during  the 
whole  course  of  that  time,  must  now  be  considered  to  have  been  improperly  made ;  and  such  of 
them  as  are  still  within  the  reach  of  remedies,  would  at  once  bring  into  the  courts  a  flood  of  cases 
of  this  sort,  in  order  to  set  aside  these  decisions  of  Presbytery  in  like  cases,  upon  the  ground  of 
informality.  I  think,  my  Lords,  that  the  construction  which  has  been  by  general  consent  put  on 
that  act  of  parliament  in  Scotland,  verified  by  the  acts  of  Presbytery,  submitted  to  by  Her 
Majesty's  lieges  there,  and  not  challenged  by  the  Courts  or  in  the  Courts,  is  according  to  the 
clear  intent  of  the  act  of  parliament 

My  Lords,  I  may  observe,  that  the  word  "  interlocutor "  is  a  technical  word,  which  at  that 
period,  at  all  events,  could  not  have  been  held  to  apply  to  the  acts  of  Presbytery.  There  is  no 
such  word  in  chapter  18;  and  that  of  itself  seems  to  me  to  confine  the  operation  of  the  act  to 
those  cases  in  which  the  sentences  pronounced  were  in  the  form  of  interlocutors.  The  sentences 
of  Presbytery  were  not  in  that  form.  That  would  be  an  additional  ground  for  considering,  that 
the  act  1686,  c.  3,  did  not  extend  to  cases  of  this  sort. 

My  Lords,  if  that  be  so,  there  would  be  an  end  of  the  question ;  but  if  it  were  otherwise,  there 
would  still  remain  a  very  serious  question,  whether  these  particular  sentences  were  not  signed 
sufficiently  within  the  act  of  parliament.  The  act  does  not  require  that  they  should  be  signed  at 
the  time.  It  is  impossible  to  say,  that  if  there  are  continued  meetings,  the  Court  of  Presbytery 
has  merely  this  jurisdiction.  It  has  other  jurisdiction.  It  never  was  intended  by  the  act  of  1686, 
that  the  Court  should  be  cut  into  two,  as  it  were,  and  should  be  held  to  one  particular  jurisdiction, 
and  should  not  proceed  on  other  business ;  and  this,  therefore,  like  other  business,  was  conducted 
in  a  formal  and  regular  way,  according  to  the  forms  of  justice — certainly  according  to  the  forms 
of  justice  as  administered  in  the  Presbytery,  and  I  think  good  forms  they  were;  and  all  the 
documents  ultimately  received  the  signature  of  the  judicial  authorities.  The  judicial  authorities 
there  are  the  Presbytery.  Any  member  of  Presbytery  would  be  competent  enough  to  sign,  if  he 
were  deputed  to  sign ;  and  if  you  take  the  first  of  these  sentences  or  declarations,  why  it  is  not 
signed  at  once,  but  it  is  read  and  approved  of  at  a  meeting  of  the  Presbytery,  and  then  signed; 
and  it  so  happens  that  these  things  are  signed  by  persons  who  were  present,  and  formed  part  of 
the  Court  at  which  the  original  order  was  made,  although  they  did  not  happen  to  fill  the  diairas 
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the  moderator  on  that  occasion.  This  act  of  parliament  says  that  the  moderator  is  to  sign ;  and, 
therefore^  by  a  general  and  proper  construction,  your  Lordships  would  be  most  anxious  not  to 
set  aside  a  real  judicial  decision,  deliberately  and  carefully  pronounced,  upon  a  mere  question  of 
fonn,  without  substance. 

Then,  again,  supposing  those  books  were  open  to  objection,  (which  I  do  not  think  they  are,) 
there  is  a  subsequent  record.  Take  the  case  of  the  Lord  Ordinary  himself  when  he  draws  up  an 
interlocacor.  We  know  that  an  interlocutor  is  in  a  minute ;  he  does  not  sign  that ;  it  is  afterwards 
forflnally considered ;  he  takes  time  to  consider  the  form  of  it;  and  that  form  is  prepared;  and 
at  a  subsequent  day  within  some  reasonable  time,  he  signs  that ;  and  that,  even  under  the  express 
words  of  the  act,  is  a  satisfaction  and  a  compliance  with  the  act  of  parliament.  Then,  where 
there  are  no  such  words,  by  the  spirit  of  the  act  it  is  to  apply,  and  could  only  apply,  according 
toother  forms;  that  is,  they  must  comply  with  the  directions  of  the  act,  if  they  are  within  it, 
with  reference  to  other  forms.  Then  this  is  a  regular  entry,  and  signed  by  the  moderator  of  the 
day  on  which  the  subject  is  shewn  to  have  been  considered  Th^t  book  is  of  itself  a  record,  and, 
as  soch,  would  satisfy  the  clear  intent  of  the  act  of  parliament. 

Now,  the  argument,  that  the  doctrine  of  desuetude  applies  to  this  act  of  parliament,  has,  I 

thin't,  been  properly  given  up.    This  act  of  parliament  has  not  fallen  into  desuetude — ^it  is  in 

operation  at  this  moment,  and  the  question  is  really  not  a  question  of  desuetude — but  what  is 

the  construction  of  the  act  of  parliament  according  to  the  usages  and  the  views  of  the  Courts  of 

Scotland?    Now,  it  is  quite  manifest  that  the  Judges  in  Scotland  (and  no  exception  has  been 

taken  to  that)  have  considered  themselves,  not  only  at  liberty,  but  bound,  to  refer  to  the  usage 

in  the  case  of  the  Presbyteries,  in  order  to  ascertain  whether  or  not,  by  law,  these  things  were 

properly  signed.    Accordingly,  they  made  'that  reference ;  and  there  is  a  very  elaborate  report. 

If  it  is  supposed  that  every  Presbytery  in  Scotland  would  have  adopted  the  same  rule,  without 

S0313  superintending  authority  directing  them  and  giving  them  the  rule,  of  course  that  you  could 

not  expect  to  find ;  but  you  find  a  very  sensible  rule  laid  down  by  the  leading  Presbytery,  the 

present  Assembly  of  Edinburgh, — ^and  that  leading  rule  is  an  exceedingly  sensible  one,  and 

applies  to  this  case.    There  is  no  doubt  about  the  way  in  which  these  books  have  been  prepared ; 

and  I  can  only  say,  as  regards  the  practice,  that  I  think  the  practice  would  control  the  effect ; 

that  is,  they  would  have  effect  by  giving  construction  to  the  statute,  and  considering  what  had 

been  the  practice  of  the  different  Presbyteries,  as  shewing  the  construction  and  the  operation  of 

the  act  of^  parliament.     But  I  own  that  I  was  quite  surprised  when  I  called  for  the  books.     I 

bad  understood  that,  as  in  Dickson's  case,  your  Lordships  would  have  had  on  the  table  some  books 

with  scratches,  and  scrawls,  and  dottings,  and  blottings,  and  things  which  are  somewhat 

uninteiligible,  and  not  conformable  to  the  purposes  of  justice.     I  never,  in  my  life,  saw  anything 

more  regular  than  the  minutes  which  have  been  handed  up  to  your  Lordships,  and  those  minutes 

again  transcribed  and  formed  into  a  record,  in  a  book  which  is  the  actual  book  of  the  Court.     So 

that  here  the  subject  has  nothing  to  complain  of.     I  venture  to  say,  that  if  you  call  for  the  minutes 

of  any  judicial  body  that  ever  existed,  you  can  hardly  expect  to  find  so  much  regularity,  so  much 

care,  or  so  much  precision,  as  has  been  applied  in  Scotland  to  the  very  case  which  is  now  in 

consideration  at  your  Lordships*  bar.     My  humble  advice,  therefore,  to  your  Lordships  will  be, 

to  consider  that  there  has  been  a  due  compliance  with  the  law  of  Scotland,  under  the  act  of 

parliament,  or  independently  of  the  act  of  parliament,  or  by  construction  of  the  act  of  parliament ; 

and  that,  consequently,  the  first  objection  cannot  be  maintained. 

Well,  now,  my  Lords,  I  need  not  trouble  your  Lordships  with  any  other  objections.  The  most 
material  is  that  of  the  cancellation.  It  is  perfectly  clear  that  no  objection  can  arise  upon  that 
act;  for  it  was  an  act  which  was  done  by  the  direction  of  the  Court  of  Session.  I  think  it  was 
acquiesced  in  by  Mr.  Fergusson  the  schoolmaster ;  and  it  was  done  by  the  Presbytery  under  the 
direction,  I  may  say,  clearly  of  the  Court  itself;  and,  therefore,  I  think  it  is  not  open  to  any 
objection.  Substantially  it  is  open  to  no  objection.  It  is  a  simple  technicality,  because  Mr. 
Fergusson  had  the  option  of  having  all  the  evidence  remain,  or  as  much  of  it  as  he  liked.  He 
^as  obstinately  silent ;  he  would  not  concur ;  and  it  was  no  question,  therefore,  of  cancellation. 

My  Lords,  I  think  that  all  the  other  objections  fall  to  the  ground. 

My  Lords,  I  may  remark,  that  a  point  was  raised,  in  the  opening,  upon  the  Schoolmasters' 
Act;  but  that  point  was  not  insisted  upon  in  the  reply.  I  think  it  was  properly  not  insisted  upon 
in  the  reply,  because  the  act  of  George  the  Third  does  not  touch  the  point  That  gives  the  power, 
^t  it  does  not  direct  that  power  to  be  exercised  in  any  particular  manner ;  and  I  consider  that  act 
of  parliament  as  a  confirmation,  rather  than  as  any  obstacle  in  the  way  of  the  practice  of  the  Courts 
of  Presbytery ;  for  when,  at  that  late  period,  the  parliament  gave  the  Coiuts  of  Presbytery  a  power 
^thout  appeal  to  decide  upon  the  merits  of  questions  respecting  schoolmasters,  when  the  legis- 
lature must  be  taken  to  have  known  what  the  practice  then  was  in  regard  to  the  signing  of 
Judgments  and  otherwise  in  the  proceedings  of  the  Presbytery,  it  does  not  provide  any  particular 
•node  of  giving  those  judgments,  or  of  signing-  them, — ^that  must  be  considered,  as  far  as  it  goes, 
as  really  a  confirmation  of  the  Court  according  to  its  then  state  of  practice ;  and  giving  to  it  the 
I  ^  in  which  the  legislature  was  then  dealing  with  that  Court,  with  all  the  forms  of  that  Court, 
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and  only  the  forms  of  that  Court  as  directed  by  law  and  shewn  by  their  practice,  I  think  that 
the  act  of  parliament  would  be  deemed  to  have  given  to  the  Court  of  Presbytery,  as  it  then  stoody 
the  power  to  depose  a  schoolmaster,  and  without  appeal.  If,  with  the  knowledge  which  the 
legislature  must  be  considered  to  have  had  of  the  actual  practice  of  these  Courts,  it  intended  not 
to  give  so  great  a  power  as  that  of  deposing  a  man  from  his  office,  to  which  otherwise  he  was 
entitled  for  life,  without  appeal — if  the  legislature  had  intended  to  remedy  what  is  now  represented 
at  your  Lordships'  bar  as  evils  existing  at  that  time  —  you  cannot  doubt  that  provision  would 
have  been  made  for  that  purpose.  There  is  no  such  provision ;  and,  therefore,  on  that  act  of 
parliament  alone,  I  should  submit  to  your  Lordships  that  these  are  proceedings  which  cannot 
be  allowed.     I  propose,  therefore,  to  your  Lordships,  that  this  appeal  be  dismissed. 

Interlocutor  affirmed  with  costs. 
First  Division. — Lord  Ivory,  Ordinary. — William  Rogers,  Appellants  Solicitor, — Grahame^ 
Weems  and  Grahame,  Respondettts*  Solicitors, 


JUNE  4,  1852. 

His  Grace  the  Duke  of  Athole,  Appellant^  v.  Alexander  Torrie,  Robert 
Cox,  and  Charles  Law,  Respondents. 

Tide  to  sue — Public  Right  of  Way — Process — Three  parties  setting  themselves  forth  as  residing 
in  different  towns  j  brought  an  action  0/ declarator  to  have  it  found  that  a  particular  road  was 
free  to  the  public  as  a  highway.  The  part  of  the  country  in  which  the  alleged  public  road 
lay,  was  situated  at  a  great  distance  from  any  of  the  three  towns  in  which  the  pursuers  resided, 
and  they  did  not  allege  that  they  had  any  local  connection  with  the  district^  attd  merely  averred^ 
that  for  time  immemorial^  they  and  the  public  were  in  the  habit  of  using  the  road  as  a  public 
road  J  for  walking,  riding,  and  driving  cattle. 

Held  (affirming  judgment),  that  they  had  set  forth  a  sufficient  title  to  sue  the  declarator.^ 

On  appeal,  the  Duke  of  Athole  in  his  printed  case  maintained  that  the  judgment  of  the  Court 
of  Session  of  12th  Dec.  1849  ought  to  be  reversed  for  the  following  reasons  : — 

I.  The  pursuers,  as  mere  members  of  the  public,  had  no  right,  title  or  interest,  to  pursue.-- 
Galbreath  v.  Armour,  4  Bell's  App.  374 ;  Hume  on  Crimes  ;  Ersk.  4,  i,  17  ;  Kerr  v.  Sir  H,  D, 
Hamilton,  2  S.  149  ;  Oswald  v.  Lawrie^  5  Mur.  6 ;  Berry  v.  Wilson,  M'F.'s  Jury  Cases,  p.  91 ; 
Forbes  v.  Forbes,  7  S.  441 ;  Harvie  v.  Rogers,  7  S.  287 ;  Anderson  v.  Earl  of  Morton,  8  D.  1085; 
Earl  of  Cassilis  v.  Town  of  IVigton^  Mor.  16,122 ;  Guild  v.  Scott,  21st  Dec.  1809,  F.  C. ;  Taii 
V.  Earl  of  Lauderdale,  5  S.  330;  Marquis  of  Breadalbane\,  McGregor,  9  D.  210;  Duke  of 
Hamilton  v.  Aikman,  6  W.  S.  70.  2.  The  title  of  the  respondents  is  specially  defective  with 
reference  to  that  portion  of  the  conclusions  which  relates  to  the  portions  of  road  formed  exclu- 
sively by  the  appellant's  predecessors,  for  their  private  use.  3.  The  interlocutor  of  the  iCourt, 
sustaining  the  title  of  the  pursuers  absolutely,  is  erroneous,  even  if  the  respondents  were  to  be 
held  entitled,  in  respect  of  their  averments,  to  be  admitted  to  prove  their  averments,  with  a  view 
to  establish  their  title. 

The  respondents  in  their  printed  case  supported  the  judgment  on  the  following  ground  :— 
Because  the  respondents  have  a  good  title  to  sue  the  action. — Stair,  2,  7,  9 ;  Bankt  2,  i,  17 ;  Ersk. 
2,  2,  5  ;  Lord  Glenlee  in  Barber  v.  Gnerson,  5  S.  603;  Town  of  Edinburgh,  Mor.  1898; 
Inhabitants  of  Caltoun,  Mor.  1 899 ;  Commissaries  of  Edinburgh  v.  Commissary  of  JDunkeld, 
Mor.  7558  ;  Anderson  v.  Magistrates  of  Wick,  Mor.  1842  ;  Earl  of  Hopetoun  v.  Officers  of  State, 
Mor.  13,527  ;  Gibson-Craig  v.  Arbuthnot,  3  S.  441 ;  i  Sh.  Ap.  35  ;  Porteous  v.  Alien,  Mor. 
14,512,  and  5  Br.  Sup.  598;  Campbell  \.  Campbell,  5  Br.  Sup.  599;  Earl  of  Cassilis  y,  Tovmof 
Wigton,  Mor.  16,122;  Guild  v.  Scott,  supra;  Macfarlane  v.  Mag,  of  Edinburgh^  4  W.  S.  70; 
Toddv.  Mag.  of  St.  Andrews,  Mor.  1997. 

Sol,-Gen,  Kelly,  and  Roll  Q.C.,  for  appellant. — The  summons  does  not  allege  that  any 
obstruction  has  been  offered  to  the  pursuers  personally,  and  we  admit  that,  if  that  had  been  so^ 
they  could  in  Scotland,  as  well  as  here,  have  an  action  of  damages :  per  Lord  Cottenham  in 
Ewing  V.  Com,  of  Police,  M'L.  &  Rob.  847.  This,  however,  is  not  a  personal  action,  but  a 
declarator.  Now,  in  England,  if  a  person  is  obstructed  on  the  highway,  he  can  either  bring  his 
personal  action  or  he  may  proceed  by  indictment,  which  at  once  settles  the  question,  being  res 
judicata.     In  Scotland,  a  similar  remedy  is  sought  by  an  action  of  declarator.     Now,  the 

^  See  previous  report,  12  D.  328 ;  22  Sc.  Jur.  86,  248.  S.  C.  i  Macq.  Ap.  65 ;  24  Sc 

Jur.  478. 


1852.]  D.  ATHOLE  V.  TORRIK  \Argument:\    97 

pursaers  allege  that  they  have  used  the  road ;  bat  that  allegation,  which  is  most  material,  is  denied, 
and  DO  issue  has  been  directed  to  try  it.  It  is  therefore  in  the  character  of  members  of  the 
public,  that  the  pursuers  seek  to  pursue ;  and  the  naked  abstract  question  must  be  settled, 
whether  an  inhabitant  of  London,' Paris,  or  Jerusalem— a  mere  citizen  of  the  world — can  sustain 
a  declarator  against  a  landed  proprietor  in  Scotland,  without  having  alleged  or  proved  that  he  has 
used  the  road.  For  this  proposition,  neither  convenience,  justice,  nor  authority  can  be  pleaded. 
I.  It  would  be  most  inconvenient  and  unjust,  for  the  judgment  would  either  be  res  judicata  or  it 
would  not  If,  as  we  hold,  it  would  be  not  resjudicaiay  then  the  moment  one  person  has  brought 
his  declarator,  and  the  defender  has  been  assoilzied,  another  pursuer  may  start  up,  and  so  on  in 
eodiess  succession. 

[Lord  Brougham.—  But  then  the  proprietor  may  bring  his  declarator  if  he  were  to  be  vexed 
in  that  way.] 

But  against  whom  could  he  bring  it  ?  how  can  he  sue  the  public  ? 
[Lord  Chancellor. — Would  not  the  same  evils  result  conversely  "i  If  a  person  were  personally 
obstructed,  and  brought  his  action  of  damages,  then  another  person  obstructed  would  have  to 
bring  another  action,  and  so  on.] 

That  is  more  an  evil  inseparable  from  the  nature  of  property.  However,  let  us  next  suppose 
that  the  adjudication  would  be  res  judicata^  then  it  would  be  a  great  hardship  for  a  proprietor  to 
be  put  to  a  proof  of  his  title  by  the  mere  allegation  of  a  stranger,  who  has  no  interest,  that  part 
of  the  proprietor's  land  is  a  public  road.  The  contest  might  be  most  unequal ;  the  pursuer 
night  be  backed  by  popular  subscriptions,  and  might  trust  to  the  liberality  of  not  impartial 
juries ;  while  his  opponent  might  have  his  land  wrested  from  him,  simply  because  he  lacked 
sufiBcient  funds  to  maintain  his  rights.  We  do  not  deny  that  the  Crown  could  properly  promote 
such  an  action,  or  some  public  body,  as  the  road  trustees  of  the  district,  or  even  a  person  locally 
resident  on  the  line  of  road,  or  at  either  end. 

[Lord  Brougham. — But  suppose  the  road  trustees  refused  to  bring  the  action,  are  the  public 
to  have  no  remedy  ?] 

That  must  be  a  matter  for  the  discretion  of  the  trustees.  In  many  other  cases,  the  same 
objection  might  be  urged.  Thus,  in  England,  if  the  Attorney-General  refuses  to  file  an  in- 
formation, there  is  no  help  for  it.  In  the  next  place,  there  is  no  authority  for  the  abstract 
proposition,  that  one  of  the  public  can  here  pursue.  In  all  questions  of  civil  rights,  the  pursuer 
must  have  some  interest — Ersk.  4,  i,  17  ;  and  all  the  cases  prove,  that  hitherto  it  has  always 
been  persons  locally  interested  who  have  been  allowed  to  sue. — Kerr  v.  Hamilton^  Oswald  v. 
Lawrie,  Berry  v.  Wilson^  Forbes  v.  Forbes^  Harvie  v.  Rogers,  Anderson  v.  Earl  Morton^ 
Cassilis  v.  Burgh  of  Wigton,  Guild  v.  Scott — supra ;  Montgomery  v.  Macausland,  Mor.  2010 ; 
Aikkison  v.  Mag.  0/ Dunbar,  14  S.  421  ;  Trinity  House  of  iMth,  7  S.  374.  In  Ewing  v.  Com. 
•f  P^lice^supra,  certain  residenters  in  Glasgow  were  held  to  have  no  title  to  sue  for  the  inhabitants 
generally,  in  order  to  prevent  a  misapplication  of  the  police  funds  ;  here  the  respondents  seek 
to  represent  the  whole  public.  In  Tail  v.  Earl  of  Lauderdale,  servants  were  not  entitled  to 
pirsoe  a  declarator  like  this  ;  and  if  so,  it  is  clear  any  one  of  the  public,  qua  public,  cannot  sue. 
[lord  Chancellor. — ^That  case  merely  shews  that  servants  living  with  the  family  could  not 
sue ;  and  why  ? — because  the  master  himself  may  not  have  made  any  claim  to  the  road.  The 
question  is,  if  the  Court  did  not  there  hold,  that  all  the  public,  except  servants  living  with  the 
family,  had  a  right  to  sue  ?] 

At  all  events,  the  case  shews  there  is  some  qualification  to  the  general  proposition. 
[Lord  Chancellor. — Just  this,  that  servants  did  not  come  within  the  definition  of  the  word 
^'public"] 

The  other  pursuers  there,  however,  were  persons  locally  interested,  for  they  were  merchants 
m  Lauder.  At  all  events,  tfie  onus  is  not  on  us  to  prove  the  pursuers  are  withm  the  exception  ; 
it  is  for  them  to  shew  they  are  within  the  rule.  If  the  House  is  to  decide  the  general  question, 
how  small  a  degree  of  interest  ought  to  be  sufficient  to  maintain  an  action  like  this,  the  line 
sbouki  be  drawn  so  as  to  exclude  all  but  those  living  on  the  line,  or  at  either  terminus  of  the 
road.  Lastly,  If  the  title  of  the  pursuers  be  held  good  as  to  the  old  road,  it  is  not  good  as  to  the 
new  pieces  of  road  formed  by  the  appellant. 

Betkell  Q.C.,  and  Anderson  Q.C.,  for  respondents.  —  This  is  a  mere  demurrer;  we  must 
assume  that  the  allegations  of  the  pursuers  are  true  for  the  purpose  of  determining  whether  they 
have  a  title.  It  is  said  we  sue  as  members  of  the  public ;  but  we  are  not  reduced  to  stand  on 
the  abstract  proposition.  We  allege  that  we  have  used  the  road,  and  one  of  us  is  an  inhabitant 
of  the  county  town,  and  has  contributed  to  keep  up  the  road  in  question.  It  is  also  said,  we 
allege  no  wrong  done  to  us  individually  ;  but  that  is  not  necessary  in  declaratory  actions.  We 
allege  obstructions  offered  to  others,  and  it  was  not  necessary  for  us  to  go  and  put  ourselves  in 
the  way  of  being  personally  obstructed. 

[Lord  Chancellor. — Is  an  allegation  of  obstructions  offered  subsequently  to  the  summons, 
good?] 

Yes ;  in  Scotland. — Cihson^Craig  v.  Arbuthnot,  supre^    It  was  not,  however,  necessary  for  us 
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to  allege  any  obstruction  at  all. — Earl  of  Hopetoun  v.  Officers  of  State,  supra.  It  might,  no 
doubt,  be  a  matter  of  costs  if  a  pursuer  raise  his  declarator,  where  the  right  has  not  been  denied 
or  impeded  ;  still  the  title  would  be  sufficient.  All  the  authorities  shew,  that  the  right  to  use  the 
highway  is  in  the  public— Stair,  2,  7,  9;  Bankt.  2,  i,  17 ;  Ersk.  2,  2,  5  ;  and  it  is  equally  plain, 
that  a  declarator  may  be  instituted  to  clear  any  kind  of  right. — Barber  v.  Grierson^  Ttnvn  of 
Edinburgh^  Inhab,  ofCalton,  Commissaries  of  Edinburgh  v.  Commissary  of  Dunkeld,  AneUrsan 
V.  Mag,  of  Wick— supra.  It  follows,  thereK)re,  that  we  have  the  right  in  us,  and  yet  we  cannot 
establish  it,  if  we  have  no  eood  title  to  pursue  here.  But  the  law  cannot  be  supposed  to  leave  us 
without  remedy.  It  is  said  we  are  not  locally  interested,  and  that  the  authorities  are  against  us ; 
but  we  say  the  authorities  favour  us. 

[Lord  Chancellor. — Has  there  ever  been  a  case,  where  a  mere  member  of  the  public  has  been 
a  pursuer — that  is,  where  the  mere  abstract  right  has  been  sustained  ?] 

No  ;  we  admit  there  is  none.  But  the  explanation  is  obvious.  It  has  merely  so  happened, 
that  those  residing  near  the  spot,  and  who  were  most  likely  to  suffer  inconvenience,  were  the 
first  to  become  pursuers  ;  but  it  does  not  follow  that  these  did  not  sue  simply  as  members  of  the 
public.  One  of  the  public  may  sue  in  the  case  of  ittrx^s^^Macfarlane  v.  Mag,  of  Edininirgky 
supra;  and  in  tolls — Todd  v.  Mag,  of  St,  Andrews  ^  supra.  The  title  of  the  pursuers  is  stronger 
than  in  many  of  the  cases  cited  against  ijs-— as  in  Porteous  y,  Allen,  Campbell  v.  Campbell^ 
Cassilis  v.  Burgh  of  JVigton — supra.  The  degree  of  interest  required  is  not  very  great.  In 
Tail  Y,  Lauderdale^  supra,  some  servants  were  held  good  pursuers.  In  Kerr  v.  Hamilton^  supra, 
some  farmers  in  the  neighbourhood.  In  Harvie  v.  Rogers,  supra,  they  are  described  **residentcr$ 
in  the  neighbourhood,*  which  we  ourselves  are.  So  in  Mackintosh  v.  Stirling  Road  Tr, 
12  D.  85;  Young  V.  Cuthbertson,  12  D.  521;  Campbell  v.  Lang,  13  D.  1179.  In  all  these 
cases,  the  right  of  one  of  the  public  to  sue  is  more  or  less  implied.  The  case  of  Campbell  t. 
Lang  was  one  where  the  proprietor  himself  raised  the  declarator. 

[Lord  Chancellor. — Can  the  proprietor  single  out  any  person  to  bring  his  declarator  against; 
and  do  you  hold  the  adjudication  to  be  res  judicata  /] 

He  generally  selects  those  most  likely  to  use  the  road ;  and  the  decision  is  res  judicata, 
[Lord  Chancellor. — Does  the  Court  then  take  any  mode  of  seeing  that  the  public  are  duly 
represented  ?] 

Yes  ;  practically,  due  care  is  taken.  Lastly,  if  the  present  action  be  not  sustained,  and  if  it 
be  held  that  none  but  a  person  resident  in  the  district  can  sue,  it  will  be  in  effect  a  denial  of 
justice ;  for  there  are  only  a  few  cottages  here  and  there  in  the  neighbourhood,  and  the  tenants 
are  all  servants  of  the  appellant,  who  would  have  no  motive  to  pursue. 

Kelly  replied. — It  is  said,  first,  that  there  has  been  a  user  of  the  road  by  the  pursuers — and 
then  that  it  is  immaterial  to  allege  such  user.  Now,  that  allegation  of  user  has  been  denied  ; 
and  if  the  interlocutor  of  the  Court  below  be  affirmedi  th^  effect  will  be  to  dispense  with  proof 
of  that  user. 

[Mr.  Bethell, — That  point  has  not  been  raised  here,  or  below.  All  that  was  raised  was,  whether 
it  was  material  to  allege  user,  but  not  whether  the  interlocutor  of  the  Lord  Ordinary  will  relieve 
us  from  proof  of  user.] 

The  averment  of  user  is  met  by  a  denial. 
[Lord  Chancellor. — If  the  Court  below  had  really  held  that  it  was  not  necessary  to  prove 
user,  then  you  would  be  excluded  from  giving  evidence  of  that  user  ;  but  that  point  has  not  been 
decided  by  the  Court  below,  otherwise  we  should  also  have  to  decide  it.  The  Court  merely  holds 
that  the  title  of  the  pursuers  is  sufficient,  but  does  not  relieve  them  from  proving  hereafter  all 
they  have  alleged.] 

But  since  their  allegation  of  user  is  denied,  can  there  be  any  other  character  left  them  in  which 
to  sue  except  qua  public  ?  For  if  it  be  held  they  have  a  good  title  at  present,  then  any  allegation 
of  fact  for  the  purpose  of  determining  whether  they  have  such  title  or  no,  is  at  an  end.  Besides, 
as  to  the  new  drives,  we  say  that  at  least  the  pursuers  have  no  title  quoad  them,  and  the  inter- 
locutor of  the  Lord  Ordinary  is  wrong  so  far. 

[Lord  Chancellor. — The  result  of  affirming  the  interlocutor  will  be,  that  it  will  still  go  to  the 
jury  as  a  fair  question  for  them,  whether  the  appellant's  allowing  the  public  to  use  the  new 
pieces  of  road,  does  not  raise  an  inference  that  he  had  dedicated  the  ground  to  the  use  of  the 
public] 

Lord  Chancellor  St.  Leonards. — My  Lords,  my  noble  and  learned  friend,  whose  assistance 
your  Lordships  have  had  during  a  part  of  the  argument,  not  having  heard  the  whole  of  the 
argument,  although  he  does  not  dissent  from  the  recommendation  which  I  am  about  to  make 
to  your  Lordships,  does  not  deem  it  right  to  join  in  recommending  your  Lordships  to  take  any 
particular  course. 

My  Lords,  this  case  after  all  turns  out  not  to  be  one  of  really  any  importance  in  point  of  law. 
The  merits  of  the  case,  that  is,  whether  or  not  Glen-Tilt  is  or  is  not  a  public  right  of  way,  are 
not  now  in  question.  The  simple  cjuestion  is,  whether  the  pursuers  in  the  Court  below  have  9 
right  to  sue  in  the  character  in  which  they  have  presented  themselves  to  the  Court,    Now,  a 
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good  deal  of  contention  has  arisen  as  to  what  was  the  effect  of  the  averments,  and  how  far  they 
could  or  could  not  conclude  the  appellant  in  respect  of  certain  things  which  he  says  that  he  has 
a  right  to  have  proved.  It  was  insisted  at  the  opening  of  the  case,  that  it  was  necessary  to 
prove  a  user  of  the  road  by  the  pursuers,  in  order  to  enable  them  to  maintain  the  action  ;  and  it 
vas  further  insisted,  that  the  effect  of  the  interlocutor  pronounced  by  the  Lord  Ordinary,  and 
confirmed  by  the  First  Division,  was  to  decide  that  question  against  the  appellant — namely,  the 
necessity  of  proving  a  user  of  the  road.  That  has  led  to  considerable  discussion  at  your  Lord- 
ships' bar,  and  now  it  seems  to  be  admitted  on  both  sides — that  is,  the  one  side  is  not  doubting, 
ana  the  other  side  is  admitting,  that  that  question  is  not  concluded,  but  that  the  pursuers  having, 
b]r  their  own  declarator,  averred  that  they  have  used  the  road,  and  put  that  user  as  part  of  the 
proof  of  their  title,  will  have  to  prove  that  fact  in  the  course  of  the  further  proceedings  in  the 
Court  below. 

Now,  that  relieves  your  Lordships  at  once  from  considerable  difficulty  ;  and  I  believe  that 
that  which  has  been  admitted  at  the  bar  is  the  law  of  Scotland  ;  and  I  conceive,  that,  according 
to  the  true  meaning  of  the  interlocutor,  it  merely  decides  that  the  pursuers,  with  the  averments 
which  they  have  made,  although  they  are  denied,  have  a  right  in  Court  to  pursue  the  question, 
but  not  at  all  deciding  any  question  of  fact  between  the  averments  on  the  one  hand  and  the 
denial  on  the  other,  which  facts,  as  far  as  they  are  necessary,  must  be  proved  at  the  trial  before 
the  jury. 

Now  it  occurred  to  me,  my  Lords — and  a  difficulty  certainly  may  exist,  and  I  was  anxious 
that  your  Lordships'  House  should  be  guarded  against  that  difficulty — ^that  it  may  happen,  that 
still  in  the  Court  below  the  Judges  may  ultimately  decide,  that  it  is  not  necessary,  in  an  action 
of  declarator  of  this  sort,  that  there  should  be  a  user  of  the  road  by  those  individuals,  the 
pursuers,  who  are  suing  on  behalf  of  themselves  and  the  public  ;  and  I  do  not  apprehend  that 
the  question  of  law  will  be  concluded,  because  it  would  be  quite  competent,  I  apprehend,  for 
the  Court  in  Scotland  to  deal  with  that  point  of  law  ultimately  upon  this  record ;  and  if  they 
dealt  with  it  contrary  to  what  was  considered  to  be  the  law  of  Scotland,  the  party  aggrieved 
vould  have  still  a  right  to  come  to  your  Lordships'  bar.  I  apprehend,  therefore,  that  the  case 
as  it  now  stands  is  relieved  from  those  difficulties ;  and  then  the  question  is,  whether,  taking 
these  averments  as  standing,  as  the  averments  which  are  to  be  looked  at  in  order  to  maintain, 
if  they  are  capable  of  maintaining,  the  pursuers*  title,  the  pursuers  have  or  have  not  a  title  to 
pursue. 

Nov,  the  character  in  which  they  sue  (and  it  is  sufficient  if  one  or  more  of  them  has  the  title) 
b  shewn  by  their  description — "  Alexander  Torrie,  advocate,  residing  in  Aberdeen  ;  Robert 
Coi,  writer  to  the  signet,  residing  in  Edinburgh  ;  and  Charles  Law,  merchant,  residing  in  Perth.* 
Now,  take  the  latter,  for  example ;  he  resides  in  the  very  county  in  which  the  road  is  situated  ; 
he  is  a  resid enter  at  what  may  fairly  be  called,  of  course,  one  of  the  termini ;  and  he  has, 
according  to  his  own  averment,  himself  paid  composition  money,  service  money,  for  the  repairs 
of  ther^  in  the  district  where  this  very  road,  if  it  be  a  public  road,  exists.  It  may  or  may 
not  be  true,  and  hereafter  it  will  be  submitted  to  proof ; — but  supposing  there  is  no  law  against 
T^  it  would  seem  that  the  rights  here  stated,  with  the  statements  in  the  condescendence,  woidd 
exchide  any  question  arising ;  for,  by  their  condescendence,  they  positively  state,  that  they  have 
all  used  the  road — ^that  they  have  occasion  to  use  the  road — and  that  they  cannot  go  from  one 
teiminui  to  the  other  terminus  except  by  means  of  this  road,  unless  they  go  circuitously  many 
miles,  which  they  are  n6t  bound  to  do.  Now,  supposing  those  facts  to  be  proved,  they  would 
present  a  very  different  case  from  that  which  has  been  the  subject  of  contention  at  your  Lord- 
ships' bar,  for  the  question  here  has  been  made  an  abstract  question — Can  one  of  Her  Majesty's 
sol^ects  institute  an  action  of  this  sort  on  behalf  of  the  public,  not  having  used  the  road,  and 
having  only  a  right  in  common  with  the  others  of  Her  Majesty's  subjects  ?  That  question,  if  it 
he  one,  may  never  arise  upon  this  record ;  because,  if  the  averments  are  proved,  the  case  will 
come  so  nearly,  if  not  so  entirely,  within  the  authorities,  as  that  really  there  may  be  no  question 
to  decide. 

Now,  the  whole  diffictdty  has  arisen  from  the  difference  between  the  law  of  Scotland  and 
the  law  of  England.  In  the  law  of  England,  we  are  not  reduced  to  the  difficulty  which  now 
exists,  and  which  has  been  the  subject  of  the  argument  at  the  bar,  because  there  may  be  an 
indictment,  and  any  person,  under  the  direction  and  guidance  of  the  officers  of  the  Crown,  can, 
by  indictment,  try  the  right  to  a  road  on  behalf  of  the  public  generally.^   There  is  no  such  mode 

^  This  seems  an  inadvertence.  In  England  no  leave  of  the  Crown  or  of  the  officers  of  the 
Crown  is  needed  in  order  to  lay  an  indictment  against  a  person  for  obstructing  a  highway ;  and 
the  prosecutor  does  not  require  to  prove  that  he  ever  used  the  highway.  R,  v.  Wright^  3  B.  & 
Ad.  681 ;  R.  V.  United  Kingdom  Telegraph  Co,,  31  L.  J.  M.  C.  169.  An  individual  who  is 
actually  obstructed  in  the  use  of  a  highway,  may  if  he  chooses  bring  an  action  for  damage  caused 
by  the  obstruction,  and  very  slight  evidence  of  damage  will  support  the  action.  Green  v.  London 
Omnibus  Co,,  7  C  B.  N.  S.,  290. 
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of  establishing  a  right  by  the  law  of  Scotland ;  and,  therefore,  the  question  is,  vhether  this 
mode  be  or  be  not  legal.  If  this  mode  be  not  legal,  there  is  no  other  mode,  that  I  am  aware 
of,  in  which  a  man  who  has  a  right  generally,  supposing  the  question  to  arise  upon  a  general 
right,  can  try  the  question. 

Now,  as  it  has  been  admitted  that  the  public  generally  have  a  right  to  use  the  road — and  of 
course  we  are  always  assuming,  for  the  purposes  of  this  argument,  that  the  right  to  the  road  is 
established — assuming  that  every  man  has  a  right  to  use  the  road,  it  would  seem  to  follow,  that 
every  man  has  a  right  to  vindicate  his  right  to  that  user.  It  is  not  denied  that  he  may  pursue 
his  right  in  respect  of  any  special  obstruction  which  causes  damage ;  but  the  question  is, 
whether,  by  the  law  of  Scotland,  h&  can  institute  an  action  of  declarator  to  establish  that  general 
right.  Why  should  he  not  ?  Great  inconvenience  has  been  shewn,  I  admit ;  but  that  arises 
from  the  law  of  Scotland  itself — from  there  being  nothing  like  an  indictment,  with  power  in  a 
judicial  officer  to  direct  the  proceedings.  That,  therefore,  leads  to  great  inconvenience.  But 
that  cannot  take  away  the  right.  If  the  right  exists,  there  must  be  a  mode  of  exercising  that 
right. 

Now  it  is  not  denied,  on  the  part  of  the  appellant,  that  there  are  a  great  many  people  who  can 
exercise  that  right.  They  do  not  deny  the  universality  of  the  right  over  the  road  ;  but  they  wish 
to  limit,  and  insist  on  limiting,  and  confining  to  certain  classes  of  the  public,  the  right  to  vindi- 
cate the  public  right  of  road,  which  is,  for  this  purpose,  admitted  to  exist. 

Now,  it  would  be  rather  singular  if,  the  law  of  Scotland  not  having  anywhere  said  so,  we  had 
found  that  right  very  strictly  limited.  I  asked  the  learned  counsel  to  be  so  good,  as  they  talked 
of  limits,  to  put  down  in  writing  what  the  limit  was ;  and  I  now  have  it  before  me,  and  1  Till 
presently  read  it  to  your  Lordships. 

But,  in  theyfrj/  place,  how  stand  the  authorities  ?  A  great  many  of  them  have  been  cited, 
and  much  commented  upon.  On  the  one  side,  namely  on  the  part  of  the  appellant,  every  case 
which  has  been  cited  is  to  a  certain  extent  a  decision  in  favour  of  the  right  of  certain  bodies,  of 
certain  persons,  inhabitants,  and  other  portions  of  the  public,  other  classes  of  the  public,  other 
individuals  of  the  public — every  case  establishes  the  right  of  some  class,  or  some  persons,  to 
institute  an  action  of  this  sort  on  behalf  of  the  public,  to  establish  a  public  right.  Well,  then, 
the  question  is,  whether  you  can  logically  proceed,  according  to  the  law  of  Scotland,  to  say, that 
although  those  cases  have  hitherto  only  arisen,  and  although,  in  those  cases  which  arise,  and 
may  hereafter  arise,  in  almost  every  case  the  party  suing  has  some  immediate  connection  with 
the  road — that  is  to  say,  where  it  is  a  road  thirty  miles  long,  it  is  said  that  a  man  must  lin 
alongside  of  the  road — it  is  a  long  distance,  and,  in  an  ordinary  case,  you  would  probably  find 
that  the  person  obstructed  would  be  a  person  living  on  the  spot, — it  is  admitted  that  you  may 
take  persons  at  either  of  the  termini  in  towns  contiguous.  What  distance  ?  How  much  out  of 
the  town  ?  A  yard  out  of  the  town,  or  a  mile  ?  Where  are  you  to  stop  ?  A  man  lives  out  of 
the  town— he  uses  the  road  daily — has  he  no  right  to  sue  as  an  inhabitant  of  the  town  ?  Where 
will  you  stop  if  you  let  in  the  suburbs  of  the  town  ?  The  suburbs,  if  they  extend  in  Scotland  as 
they  do  here,  may  sometimes  extend  to  miles ?  Where  would  you  stop?  Nobody  pretends  to 
draw  the  limit.  But,  then,  the  argument  on  the  other  side  on  the  part  of  the  appellant,  is,— yon 
cannot  shew  me  a  case  in  which  any  man,  simply  as  one  of  the  public,  has  been  allowed  to 
maintain  an  action  of  declarator.  Is  there  any  case  in  which  such  a  right  has  been  denied? 
The  answer  to  it  is.  No  ;  and  therefore  all  the  cases,  as  far  as  they  go,  establish  step  by  step  the 
rights  of  the  diiferent  bodies,  and  classes  of  persons,  and  individuals  ilho  have  brought  actions 
of  declarator,  as  portions  of  the  public,  as  parcel  of  the  public,  as  individuals  of  the  public, 
having  the  right — and,  in  every  case,  the  right  to  maintain  the  action  has  been  maintained  If 
that  be  so,  that  at  least  assists  us  a  part  of  our  way  to  arrive  at  the  point,  whether  any  individoal 
may  not  sue,  as  a  part  of  the  public,  for  a  declarator  in  respect  of  a  public  right. 

My  Lords,  as  far  as  the  authorities  go,  they  are  decidedly  all  favourable  to  the  respondents! 
and  against  the  appellant.  I  admit  they  do  not  decide  the  point  which  has  now  been  argaedat 
your  Lordships'  bar,  but  to  a  great  extent  they  do  decide  the  point ;  and  then  the  question  is, 
whether  we  are  bound  by  the  law  of  Scotland  to  go  to  the  whole  extent  or  not ;  that  is,  whether 
the  cases  which  have  been  decided,  have  been  decided  on  the  general  principle,  that  the  right  to 
sue  must  be  commensurate  with  the  right  to  use — that  whoever  has  the  right  to  use^  has  the 
right  to  sue — and  that  it  falls  upon  those  who  maintain  that  that  right  is  to  be  limited,  to  shew 
that,  by  the  law  of  Scotland,  it  has  been  limited,  or  that,  by  the  law  of  Scotland,  it  ought  to  be 
limited.  They  have  failed  to  shew  that  it  has  been  limited  ;  and  they  have  failed,  I  think,  to 
shew  that  it  ought  to  be  limited.  That  is  very  inconvenient,  I  admit ;  but  fortunately  it  is  not 
practically  inconvenient.  No  inconvenience  has  ever  resulted  in  practice.  I  believe,  my  Lords, 
that  no  inconvenience  ever  will  result  in  practice  by  establishing  the  general  right.  Men  do  not 
go  in  a  quixotic  way  to  institute  actions  of  declarator  as  to  a  right  of  road  with  which  they  are 
not  naturally  connected,  or  for  the  use  of  which  they  have  no  occasion.  The  law,  therefore,  is 
general ;  but  no  doubt  the  application  of  that  law  in  general,  as  it  has  been  in  all  cases  in  point 
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of  &ct,  (and  one  can  hardly  suppose  a  case  of  exception,)  will  be  jconliiied  to  persons  who  have 
dearly  the  right,  even  according  to  the  admissions  at  the  bar,  to  m£rin,t^in.tHe  action. 

But  when  we  look  at  the  other  side,  very  strong  cases  of  inconvenience^haVet)een  put  by  the 
Solicitor-General ;  and,  no  doubt,  on  the  one  side  and  on  the  other,  it  would.tie  very  inconveni- 
ent that  a  man  having  no  connection  whatever  with  Glen-Tilt  or  with  Scotland,  jresiding  in  a 
tcmotepart  of  England,  should  think  fit  to  maintain  an  action  of  this  sort ;  and  it  is  ttather.an 
expensive  proceeding — ^it  would  be  a  singular  amusement  to  resort  to ;  but  I  think  tliere*ls  lipt 
an/ great  danger  of  it.  Now,  the  danger  practically  is  greater  on  the  other  side.  It  is  qvnt^! 
dear  from  two  of  the  cases  which  were  cited  by  Mr.  Anderson,  of  Campbell  v.  Lang,  and  Forbes, 
y.Ferguion,  that  as  any  of  the  public  can  maintain  an  action  to  establish  a  general  right  for  the 
jwblic,  so,  on  the  other  hand,  the  owner  of  the  property  may  maintain  an  action  of  declarator 
against  certain  members  of  the  public,  in  order  to  establish  his  right  to  exclude  the  public.  I 
think  those  cases  clearly  establish  that  Then  it  is  put  in  argument  very  fairly — See  what  an 
inconvenience  it  would  lead  to — the  Duke  of  A  thole  might  institute  an  action  of  declarator 
against  any  person  now  at  the  bar,  in  order  to  establish  his  right  to  this  property,  discharged  of 
the  public  right  of  road.  That  case  may  happen ;  but  a  court  of  law,  my  Lords,  cannot  deal 
with  such  extravagant  cases.  They  are  not  likely  to  arise ;  and  if  they  should  arise,  they  would 
bean  abuse  of  the  law,  and  would  be  sure  to  be  corrected  ; — because,  suppose,  for  instance,  that 
the  Duke  of  Athole  thought  fit  to  institute  himself  an  action  of  declarator  for  the  purpose  of 
baring  it  declared  that  the  public  had  no  right  to  use  this  road :  He  might  do  so :  Against  whom 
is  he  likely  to  do  so  ?  Why,  against  the  very  persons  whom  he  thinks  most  troublesome,  and 
would  wish  most  to  exclude ;  and  I  should  be  very  much  surprised  indeed  if  the  Duke  of  Athole 
should  fix  on  any  other  persons  than  such  persons  as  Alexander  Torrie,  Robert  Cox,  and  Charles 
Law.  I  think  those  are  precisely  the  persons  whom  he  would  probably  fix  upon  as  defenders  in 
an  action  of  that  sort.  It  would  be  wild  to  suppose  that  he  would  bring  such  an  action  against 
simply  an  indifferent  person,  because  that  action  would  not  bind  as  res  judicata  the  whole  of  the 
public ;  and,  therefore,  a  mere  action,  without  any  substance,  such  as  has  been  supposed,  would 
operate  to  no  purpose — it  would  really  be  thrown  away — it  would  have  no  effect — it  would  not 
have  been  properly  tried.  The  Judges  would  be  aware  of  that,  and  the  question  would  come  to 
be  tried  over  again  before  a  jury,  with  full  consideration,  and  with  very  considerable  damage  to 
a  party  who  had  instituted  an  improper  action  of  declarator  against  a  person  who  never  meant 
to  use  the  road,  and  knew  nothing  about  the  road.  So  that  that  again,  although  it  is  a  power 
which  naay  be  abused,  yet,  practically,  there  is  fortunately  no  chance  of  any  such  abuse  ever 
existing. 

My  Lords,  it  comes  simply  round  to  the  question,  whether  or  not  this  right  should  be  extended 
generaUy,  supposing  that  general  question  to  be  now  at  issue  at  your  Lordships'  bar ;  because, 
looking  at  this  case — looking  at  the  situation  of  the  pursuers — looking  at  the  place  where  they 
reside,  and  the  facts  averred  by  them — I  am  very  far  from  certain  that  the  great  question  which 
has  been  agitated  at  your  Lordships'  bar  will  arise  in  this  case  ;  but  if  it  do  arise,  I  apprehend 
there  is  no  great  difficulty  in  disposing  of  it,  after  an  examination  of  the  authorities. 

Now,  my  Lords,  as  to  the  case  of  Tail  v.  Lord  Lauderdale,  we  have  had  a  great  deal  of  dis- 
cussion upon  whether  servants  were  properly  or  not  excluded.  I  am  quite  unaware  how  that 
bears  upon  this  question ;  for  supposing  the  case  was  rightly  decided  as  to  that  point,  and  that 
Ktranis  living  in  a  house  with  their  master  have  no  right  to  sue — ^what  then  ?  Then,  in  the 
shape  in  which  we  are  now  considering  the  question,  they  do  not  form  part  of  the  public.  What 
pttn  ?  Then  the  public  consist  of  rather  more  limited  classes,  but  the  rights  of  the  public  are 
just  where  they  were,  and  the  persons  here  pursuing  are  not  servants  ;  and,  therefore,  I  am  not 
jpre  how  that  case  at  all  bears  upon  the  point  now  before  your  Lordships.  But  that  case  does 
»*ar  in  this  manner,  that  there  were  several  classes  of  people  there,  and  among  others,  mer- 
dunts  of  Lauder,  and  the  contention  arose  in  respect  of  places  contiguous  to  Lauder,  no  doubt; 
I  thmk  that  must  be  inferred.  But  what  then  ?  The  opinions  of  the  Judges  I  think  are  very 
strong  on  that  point,  because  it  is  impossible  to  read  their  opinions,  although  they  are  not  pre- 
cise, without  coming  to  the  conclusion  that  they  considered  the  right  on  the  part  of  the  pursuers 
^  a  nght  in  those  pursuers,  as  a  portion  of  the  public,  not  because  they  were  merchants  in 
l-*oder,  but  because,  being  merchants  in  Lauder,  they  were  a  portion  of  the  pubhc,  and,  as  a 
Ponion  of  the  public,  had  a  right  to  sue ;  and  every  case,  to  the  extent  to  which  it  goes,  is  an 
authority  for  the  respondents ;  and  every  case,  to  the  extent  to  which  it  goes,  is  an  authority 
•gainst  the  appellant.  Now,  my  Lords,  the  learned  counsel,  as  I  understand  their  contention, 
*ay  that  the  right  must  be  either  patrimonial  or  local ;  and  they  seemed  to  be  very  much  disposed 
*f  irgne,  if  they  could  have  done  so,  that  it  was  a  servitude.  It  is  no  such  thing.  I  apprehend 
^t  several  times  lately  we  had  those  rights  in  Scotland  confounded.  A  servitude  is  one  thing, 
"*  a  general  right  upon  a  dedication  to  the  public  is  another  thing.  This  is  a  road,  with  a  right 
to  the  whole  world  to  traverse  it,  on  the  assumption  on  which  we  are  now  arguing  this  case,  and 
°^^ore  it  has  nothing  to  do  with  a  dominant  tenement  and  a  servient  tenement,  and  there  is 
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no  question  of  servituclp^  '^^he -question  is,  is  this  road  or  not  dedicated  to  the  use  of  the  public? 
If  it  be  dedicated  to.the'UsV  of  the  public,  why  (as  I  have  already  said)  should  not  the  public 
have  a  right  to  sxip\  ^That  it  is  necessary  to  be  patrimonial,  as  it  has  been  argued,  is  entirely 
out  of  the  qvi68tiAii..'*That  it  should  be  local,  we  have  no  authority  whatever  beyond  this,  that 
in  most.of  tlie'cafses  which  have  been  decided — ^and  if  there  were  50  more  cases  to  be  decided 
hereafteN  or  5000,  you  would  find  in  all  of  them,  I  would  venture  to  say,  the  same  element— 
nati^eVy.M&at  the  persons  suing  would  be  persons  residing  in  some  place  or  other  which  would 
.*  Vtf>:Q^  Within  the  definition  here  stated.  That  does  not  prove  it  is  necessary  that  they  should. 
'  •  *^ow,  my  Lords,  the  way  in  which  the  learned  counsel,  who  are  very  competent  to  do  it,  ha?e 
•  stated  to  your  Lordships  what  they  contend  for,  and  for  which  I  am  very  much  obliged  to  them, 
is  this : — "  Firsts  that  the  authorities  have  not  hitherto  determined  the  extent  of  the  locality,  or 
the  precise  limits  within  which  ownership  or  residency,  &c.  will  entitle ;  but  they  have  negatived 
the  right  as  existing  in  the  subjects  of  the  realm  independent  of  the  locality."  Now,  the  latter 
part  is  not  correct :  It  is  a  statement  of  law  which  does  not  exist  The  cases  have  not  negatived 
the  right  beyond  the  extent  to  which,  in  each  case,  it  was  necessary  for  the  Court  to  decide: 
Then  this  proposition  admits  that  the  authorities  have  not  hitherto  determined  the  extent  of  the 
locality,  or  the  precise  limits  within  which  ownership  or  residency  will  entitle.  Then  comes  the 
other  part : — "  But,  secondly^  if  locality  is  now  for  the  first  time  to  be  defined.*'  Upon  that  I 
must  observe,  that  it  is  not  required  to  be  defined  ;  but  when  the  appellant  tells  you  that  the 
right  is  to  be  confined  to  the  locality,  he  imposes  upon  himself  the  necessity  of  telling  you  what 
are  the  limits  of  that  locality.  It  is  not  required  by  your  Lordships — it  is  required  by  the  appel- 
lant's argument ;  for  he  tells  your  Lordships  that  there  must  be  either  patrimonial  right  or  local 
That  has  been  distinctly  argued.  Then  your  Lordships  ask,  If  it  be  local,  tell  us  the  limits. 
They  say,  "  If  locality  is  now  for  the  first  time  to  be  defined,  it  must  be  limited  to  the  parishes 
and  towns  through  which  the  road  in  question  passes,  and  the  parishes  and  towns  situate  at,asd 
adjoining  to,  either  terminus  of  the  same  road."  Those  are  the  terms  in  which  the  leaned 
counsel  state  the  way  in  which  they  would  satisfy  what  are  the  limits  of  the  right  claimed.  It  is 
only  necessary  to  read  that  second  proposition,  to  shew  that  this  cannot  be  a  rule  capable  of 
being  adopted.  Why  should  it  be  adopted  ?  Where  is  the  law?  No  case  has  been  produced, 
nor  can  any  case  be  produced  to  establish  it ;  and  why  should  it  be  established  ?  Why  is  there 
to  be  a  limit  of  a  particular  town  at  the  end  of  each  terminus,  for  example,  as  I  before  stated, 
when  every  inhabitant  beyond  that  town  has  an  equal  right  with  the  inhabitants  of  the  particular 
town  ?  Why,  therefore,  the  right  existing  beyond  the  town — are  you  to  build  a  wall  round  the 
town,  and  exclude  the  persons  who  happen  to  reside  near  it  ?  It  is  quite  clear  therefore  to  me, 
my  Lords,  that  the  attempt  which  has  been  made  to  establish  this  on  local  grounds,  and  to 
define  that  locality,  (and  the  necessity  for  the  definition  has  only  arisen  from  the  argument  of 
the  appellant  himself,  and  not  from  any  rule  of  law,)  shews  clearly  that  this  is  a  contention  on 
the  part  of  the  appellant  which  cannot  be  maintained.  I  do  not  apprehend  that  the  affirmance 
of  the  interlocutor  in  the  Court  below  will  work  any  prejudice  to  the  appellant.  I  believe  that  he 
will  be  left  precisely  as  he  stood  when  he  first  came  to  your  Lordships*  bar,  and  that  nothing 
which  has  passed  in  the  Court  below  will  prejudice  him  in  requiring  the  right  claimed  to  he 
proved  according  to  the  law  of  Scotland,  whatever  it  may  turn  out  to  be>  and  in  establishing,  if 
he  can,  his  right  to  exclude  Her  Majest/s  subjects  from  Glen-Tilt. 

My  Lords,  I  propose  therefore  to  your  Lordships  to  affirm  the  interlocutor  of  the  Court  below, 
and,  of  course,  necessarily  with  costs. 

Interlocutors  affirmed  with  costs. 
First  Division. — Lord  Ivory,  Ordinary, — Spottiswoode  and  Robertson,  Appellanfs  SoUdton, 
— Dodds  and  Greig,  Respondents^  Solicitors, 
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Dr.  Hugh  Macpherson  and  another  (Macpherson's  Executors),  Appellants^  v. 
Miss  Ann  Macpherson,  Respondent, — Ex  parte  James  Tytler. 

Trust  Settlement — Testament — Heritable  and  Moveable  —  Heir  and  Executor — Mora. — Ac- 
counting.— Personal  Bar — A  testator,  by  an  English  will  and  testament,  directed  his  executorSy 
after  setting  apart  a  portion  of  his  moveable  property  for  the  purpose  of  paying  legacies  and 
annuities,  to  consolidate  his  whole  heritable  and  moveable  estate  into  one  fund,  to  be  invested 
in  land  in  Scotland,  to  be  entailed  on  a  series  of  heirs  specified  in  a  tailzie  previously  executed 
by  him ;  and  there  was  further  a  direction  to  invest,  in  the  same  way,  the  capital  sums  set 
apart  for  yielding  the  annuities,  as  they  fell  in.  The  executors,  who  were  unable  for  several 
years  after  the  testator's  death  to  find  an  investment  of  land  in  Scotland  for  thefortune^  which 


i8s2.]  MACPHERSON  v.  MACPHERSON.  [Ar^ment]     103 

was  then  existing  in  paint  of  form  as  personal  estate,  paid  to  the  first  beneficiary  taking  under 

ike  entail,  tk^  proceeds  accruing  from  the  fortune  during  the  first  year  after  the  testators  death. 

In  an  action  of  count  and  reckoning  brought  after  the  death  of  the  first  beneficiary,  and  long 

nAsequent  to  thai  of  the  testator,  in  regard  to  the  succession, 
Held  (affirming  judgment),  i.  That  in  the  circumstances,  the  action  was  not  barred  by  lapse  of 

tiwie,  or  by  the  acts  of  the  executors  and  first  beneficiary  relied  on  as  forming  a  personal  bar. 
2.  ^reversing  judgment^  That  the  fund  so  directed  to  be  invested  was  impressed  with  the 
character  of  heritable  estate  a  morte  testa  tons,  and  that  the  first  beneficiary  was  accordingly 
entitled  to  the  proceeds  accruing  from  it,  and  that  it  was  rightly  paid  to  him,  though  tliere  wcls 
no  direction  to  accumulate,  or  add  interest  to  capital^  and  though  the  money  had  not  actually 
been  invested  in  land?- 

» 

The  judgments  of  the  Court  of  Session  having  been  appealed,  it  was  maintained  by  the 
^pellants  in  their  printed  case  that  they  ought  to  be  reversed  for  the  following  reasons : — 

1.  Because  the  demands  of  the  pursuer,  as  against  the  executors  of  Sir  John  Macpherson,  sought 
to  be  enforced  by  the  action,  are  barred  by  the  lapse  of  time. — Smith  v.  Clay^  Ambler,  645  ; 
Hicks  Y.  Cooke^  4  Dow,  16  ;  W holey  v.  Whaley,  3  Bligh,  i ;  Townsendv,  Townsend,  i  Bro.  C. 
C.  $50;  Beckfardy,  Wade^  17  Ves.,  97  ;  2  Story's  Equity  Jurisprudence,  §  1520,  p.  985,  4th  ed. 

2.  Because  the  pursuer's  right  now  to  demand  from  the  appellants  an  accounting  for,  or  repay-^ 
ment  of,  the  proceeds  of  the  executry  estate  in  the  first  year  after  the  death  of  James  Macpherson 
senior,  is  excluded  by  the  settlement  and  docquet  of  accounts  on  17th  February  1798, — ^more 
especially  because  of  that  settlement  and  docquet  having  been  recognized,  adopted,  and  acted  on 
for  a  long  period  of  years.  3.  Because  the  free  produce  of  the  trust-estate  during  the  first  year 
after  the  testator's  death,  belonged,  and  was  justly  and  properly  paid,  to  James  Macpherson, 
janicH-,  as  the  first  heir  called  to  the  entailed  succession,  and  the  first  beneficiary  under  the  trusL 
koA  separatimycven  although  James  Macpherson,  junior,  had  not  been  entitled  to  the  rents,  still, 
as  tt)e  payment  was  made  to  him  by  the  executors  in  the  bond  fide  belief  that  he  was,  they  would 
not  be  personally  liable  to  account  a  second  time  for  the  rents  to  the  pm-suer. — Anstruther  v. 
Ckalmer,  2  Sim.  i  ;  4  Burge,  590 ;  BouU.  Stat.  Obs.  46,  p.  503  ;  Hertius  De  Colleg.  §  6,  par.  3  ; 
Du  Moulin,  Ad.  Cod.  de  Stat.  vol.  iii.  p.  554 ;  per  Dicente  Sir  Thos.  Sewell  in  Fletcher  v. 
Askbumer,  i  Bro.  C.  C.  499,  commended  by  Lord  Alvanley  in  Wheldale  v.  Partridge,  5  Ves. 
396;  Stair  y.  Stair's  Trustees,  1  W.  S.  72 ;  Howafs  Trustees  v.  Howat,  16  S.  622;  Campbelts 
Trustees  v.  Campbell,  14  S.  770 ;  16  S.  1251  ;  Angerstein  v.  Martin,  i  T.  &  Russ.  232  ;  Hewitt 
V.  Morris,  i  T.  &  Russ.  241  ;  Douglas  v.  Congreve,  i  Keen,  410 ;  Dimes  v.  Scott,  4  Russ.  207  ; 
Taylors,  Clarky  i  Hare,  161  ;  Wrey  v.  Smith,  14  Sim.  202;  Sparling  v.  Parker,  9  Beav.  524  ; 
Eisk.  3»  4»  3  ;  Miller  v.  Miller,  10  D.  765  ;  Leslie  v.  Baillie,  2  Y.  &  C.  91.  4.  Because,  even  if 
tbe  claims  of  the  pursuer  could, rafter  the  lapse  of  so  many  years,  be  still  entertained,  there  are  no 
good  grounds  for  subjecting  the  appellants  in  payment  of  the  two  sums  of  £zos  2s.  Sd,  and 
jt258  6x.  &f.  or  either  of  them. — Chalmer  v.  Bradley,  i  J.  &  W.  65. 

The  respondent  in  her  printed  case  maintained  that  the  judgments  were  correct,  because — 
I.  The  interlocutor  of  the  Lord  Ordinary  (i6th  July  1842)  finding,  in  conformity  with  Mr. 
Ponberton's  opinion,  that  no  bar  lay,  in  the  statute  of  limitations  or  otherwise,  against  an  account 
being  demanded  from  the  appellants,  cannot  be  competently  brought  under  review,  it  not  having 
bea  submitted  to  review  of  the  Inner  House,  and  also  being  an  interlocutory  judgment,  to  appeal 
vhich  no  leave  has  been  given.  But  besides  this,  the  interlocutor  is  in  itself  well  founded.  2.  It 
*as  rightly  found  in  the  Court  below,  that  the  appellants  were  not  entitled  to  credit  for  the  sum 
^^£305  2J.  %d.  of  expenses  claimed  by  them  as  disbursed  by  Sir  John  Macpherson  in  connection 
with  the  executry  estate.  3.  It  was  rightly  found  in  the  Court  below,  that  Sir  John  Macpherson 
▼as  to  be  debited  with  the  sum  of  £2,^^  dr.  8^.  of  dividend  received  from  the  estate  of  Messrs. 
Mure  and  Company,  and  was  not  entitled  to  have  this  debt  wiped  away  or  neutralized,  in  respect 
of  any  alleged  payment  of  this  sum  to  James  Macpherson,  junior.  4.  It  was  properly  found  in 
the  Court  below,  that  the  right  of  James  Macpherson,  junior,  to  the  annual  proceeds  of  the  estate, 
did  not  commence  till  after  the  expiry  of  twelve  months  from  the  testator*s  death  ;  and  that, 
t^fore,  the  amount  of  the  first  year's  proceeds  was  wrongfully  paid  to  him,  and  must  form  a 
charge  against  the  executors,  including  Sir  John  Macpherson.  5.  The  interlocutor  (i8th  July 
1850)  decerning  for  expenses,  cannot  competently  be  brought  under  review,  not  being  included 
^ngst  the  interlocutors  which  the  appellants  obtained  leave  to  appeaL  But,  at  any  rate,  there 
is  no  ground  for  altering  that  interlocutor. 

Stuart  Q.C.,  and  Anderson  Q.C.,  for  appellant. — i.  The  important  question  here  is  the  one  as 
to  the  construction  of  the  will  in  reference  to  the  first  year's  interest  The  first  thing  to  be  looked 
to  is  the  intention  of  the  testator  as  deducible  from  his  language.  We  say  his  direction  to  the 
executors  *'  to  consolidate,"  was  a  complete  conversion  operating  firom  the  moment  of  death,  and  ' 

*  See  previous  report,  12  D.  486;  13  Sc.  Jur.  555  ;  22  Sc  Jur.  103.  S.  C.  i  Macq.  Ap.  243  : 
^  Sc  Jur.  508. 
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the  character  of  real  estate  was  impressed  on  the  personalty  from  that  moment—  Wheldale  y. 
Partridge^  sup?'a — and  the  interest  therefore  fell  due  to  James  Macpherson  the  institute.  Now, 
the  law  of  England  is  the  same  as  that  of  Scotland  on  this  subject.  It  was  a  question  in  the 
Court  below,  whether  it  was  Scotch  law  that  ought  to  govern  the  construction,  and  they  held  it 
was  not  Scotch  but  English  law,  without,  however,  inquiring  where  the  domicile  was.  But  it  is 
a  well-known  rule,  and  now  quite  settled,  that  in  construing  a  will,  we  must  bring  to  bear  on  it 
the  law  of  the  domicile,  which  we  say  was  Scotch. 

[Lord  Chancellor. — The  testator's  will  don't  shew  that  he  himself  considered  it  so— rather 
the  reverse  ;  for  he  directs  his  remains  to  be  brought  from  Scotland  to  Westminster,  where  he 
says  he  spent  the  best  part  of  his  life.  He  would  not  even  let  his  bones  lie  in  Scotland.  But 
really  this  point  will  not  be  material  here.] 

[Lord  Brougham. — It's  not  any  one  thing,  but  all  the  circumstances,  including  the  will,  the 
place  of  death,  expressions  of  testator,  &c.,  taken  tc^ether,  which  go  to  maJce  up  the  question  of 
domicile.] 

Yes  ;  however,  if,  as  we  hold,  the  law  of  England  and  Scotland  is  the  same,  that  point  need 
not  be  considered.  We  say,  therefore,  that  according  to  the  law  of  England,  it  is  quite  clear 
that  the  institute  or  tenant  for  life  would  be  entitled  to  the  interest  of  the  fund  from  the  moment 
of  death.  There  is  a  train  of  authorities. — Sitwell  v.  Barnard^  6  Ves.  520 ;  AngerstHn  v. 
Martin^  Hewitt  v.  M orris y  Douglas  v.  CongrevCy  Dimes  v.  Scott — supra.  In  Taylor  v.  Clarky 
supra^  there  is  no  real  inconsistency  with  the  rule  ;  for  though  the  general  principle  was  misap- 
prehended, the  sole  question  there  was,  how  the  tenant  for  life  was  entitled,  not  whether  he  was 
so  before  or  after  conversion.  The  true  rule  is  again  illustrated  by  Wrey  v.  Smith,  and  Sparling 
v.  Parker— supra.  The  question  may  now  be  considered  settled  in  England.  As  to  Scotland 
it  is  said  Stair's  Trustees,  supra,  is  against  us  ;  but  there  the  testator's  direction  to  accumulate 
the  "interest  and  proceeds"  was  clear  on  the  face  of  the  will,  and  therefore  interest  was 
expressly  directed  to  be  included  in  the  capital.  But  where  there  is  no  direction  to  accumulate 
interest,  but  mere  general  words,  the  question  has  been  conclusively  settled  in  our  favour. 
Howafs  Trustees  and  CampbelVs  Trustees,  supra.  Therefore,  by  the  law  of  Scotland  as  well 
as  England,  the  executors  were  right  in  paying  the  first  year's  interest  to  James  Macpherson  the 
institute,  and  they  are  not  accountable  in  this  action.  But  even  if  the  trustees  bondjide  believed 
he  was  entitled  to  it,  and  paid  the  amount  over  to  James  Macpherson  in  that  belief,  that  is 
enough  to  discharge  them,  whether  in  point  of  law  they  ought  to  have  done  so  or  not. — Ersk. 
3,  4,  3  ;  Miller  v.  Miller,  supra.  So  in  England — Leslie  v.  Baillie,  supra,  2.  The  lapse  of  time, 
laches,  and  acquiescence,  are  a  sufficient  bar  to  the  action. — Smith  v.  Clay,  Hicks  v.  Cooke, 
Whaleys,  Whaley,  Beckford  v.  Wcule — supra.  All  the  claims  in  fact  amount  to  .a  charge  of 
fraud  against  us,  but  fraud  is  never  to  be  alleged  without  being  proved,  which  has  not  been  done. 
The  presumptions  all  tend  against  fraud,  for  during  all  the  years  Sir  J.  Macpherson  lived,  these 
claims  were  never  set  up,  when  the  materials  of  proof  were  more  abundant.  Not  only  is  the 
pursuer  guilty  of  laches,  but  she  has  acquiesced.  In  the  settlement  of  accounts  in  1798,  James 
Macpherson  recognized  its  correctness — ^and  as  he  was  heir  of  entail,  he  represented  the  inherit- 
ance, and  bound  all  the  subsequent  heirs,  and  that  settlement  was  acquiesced  in  down  to  his 
death  in  1833.  The  same  settlement  of  accounts  was  recognized  by  the  multiplepoinding  and 
exoneration  in  1809  raised  by  the  representatives  of  John  Mackenzie — so  also  by  the  Chancery 
proceedings,  ending  in  an  award.  The  respondent  was  a  party  to  some  of  these  proceedings, 
and  she  was  cognizant  of  them  all.  Besides,  as  next  heir  of  entail,  she  had  a  distinct  locus 
standi  to  demand  an  account  earlier,  and  she  had  no  pretext  for  lying  by  till  1835. — Dukeoj 
Leeds  v.  Amherst,  2  Phillip's  Ch.  C.  117,  As  to  the  ;f305  odds  claimed,  the  letter  of  Mr. 
Lowndes  the  attorney  in  18 10  is  the  sole  evidence,  which  after  the  lapse  of  time  is  now  quite 
insufficient.  As  to  the  £2^^  odds,  it  is  quite  established  that  that  sum  was  paid  over  in  181 2  to 
James  Macpherson,  whose  receipt  bound  his  successors. 

[Lord  Chancellor. — But  you  had  no  right  to  pay  it  over  to  James  Macpherson ;  if  you  did, 
it  was  at  your  own  risk.] 

SoL-Gen,  Kelly ^  and  Eolt  Q.C.,  for  respondent. — i.  As  to  the  question  of  construction.  The 
rule  is  clear,  that  the  executor  is  always  to  have  one  year  from  the  testator's  death  to  inquire 
into  the  estate  committed  to  his  charge,  and  during  which  period  he  is  to  exercise  his  discretion 
as  to  the  time  of  investing  the  money  as  directed.  No  legatee  can  force  him  to  do  anything 
until  that  period  shall  expire.  We  admit  that  the  rule  fails  where  there  is  anything  in  the  will 
inconsistent  with  allowing  this  period ^as  where  the  testator  expressly  directs  otherwise.  There 
are  thus  two  classes  of  cases,  viz.  where  the  testator  has  expressly  directed  the  interest  to  be 
capitalized,  and  where  there  is  no  such  direction.  We  admit,  in  the  latter  case,  wherever  an 
executor,  though  he  is  not  bound  to  invest  before  the  end  of  the  year,  yet  has  done  so,  that  the 
tenant  for  life  is  entitled  to  take  the  interest.  There  is,  however,  no  case  which  recognizes  the 
doctrine,  that  in  the  event  of  his  not  doing  so,  and  where  there  is  merely  a  general  direction  to 
invest  in  land,  he  is  bound  to  invest  before  the  end  of  the  year,  until  we  come  to  recent  times. 
There  is  an  apparent  contradiction  among  the  authorities^  and  Wigram  V.  C.  said  he  prefenred 
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the  earlier  to  the  modem.     In  Sitwell  v.  Barnard^  the  facts  were  not  sufficient  to  furnish  an 

exception  to  the  general  rule — though  that  case  shews  clearly  how  strong  the  rule  was ;  for 

though  there  was  there  a  direction  to  accumulate,  yet  that  was  satisfied  by  giving  the  tenant  for 

life  the  interest  only  from  one  year  after  the  death.     The  clearest  authority  in  our  favour  is  Stoit 

V.  H&lUngsworth^  3  Madd.  161,  which  has  never  been  overruled. 

[Lord  Chancellor. — There  was  an  appeal  taken  in  that  case  I  know,  and  it  was  afterwards 

compromised.] 

As  to  Angerstein  v.  MarttHj — what  Lord  Eldon  said  in  it  has  never  been  well  understood ;  and 
K.  Bnice  V.  C  notices  it  in  Caldecott  v.  Caldecottj  1  Y.  and  Coll.  312.  The  rule  laid  down  by 
Loid  Lyndhurst  in  La  Terriers  v.  Bulmer,  2  Sim.  18,  as  also  Gibson  v.  Bott,  7  Ves.  89,  entirely 
sapport  our  view,  and  shew,  that  when  an  investment,  though  not  particularly  directed,  has 
taken  place  before  the  end  of  the  year — it  may  be  the  day  after  the  death — then  the  interest 
mast  go  to  the  tenant  for  life,  but  not  otherwise,  unless  a  year  has  elapsed.  As  to  the  rule  in 
Dimes 'V,  Scott,  that  would  force  an  inquiry  in  every  case,  whether  or  not  particular  investments 
vottid  be  more  or  less  advantageous.  Upon  the  whole,  though  there  is  perhaps  not  entire 
consistency  running  through  the  cases,  yet  it  is  clear  something  like  a  new  pnnciple  is  sought  to 
be  established  in  the  present  case  by  the  other  side.  The  Courts  have  always  hitherto  consulted 
the  convenience  of  the  executor,  and  have  allowed  him  a  year  to  consider  the  state  of  the 
property  in  his  charge ;  whereas,  to  allow,  in  a  case  like  the  present,  the  tenant  to  have  the 
interest  from  the  moment  of  death,  would  greatly  increase  litigation,  and  diminish  the  security 
of  executors. —  Taylor  \,  Clark,  i  Hare  161.  As  to  the  law  of  Scotland,  though  we  might  rely 
on  Stair's  Trustees,  which  was  decided  on  the  supposition  that  the  law  of  England  agreed,  we 
stand  on  the  latter  alone,  and  contend  that  the  case  of  Howafs  Trustees  ^nd  Campbells  Trustees 
do  not  apply,  for  the  domicile  was  English.  2.  Lapse  of  time  is  no  answer  to  an  accounting  li.  e 
this,  nor  can  a  Scotch  heir  of  entail  bind  his  successors  by  acquiescence. — Fordyce  v.  Bridges, 
2  Phillip's  Ch.  C.  497  ;  Duke  of  Leeds  v.  Amherst,  ibid.  117.  Lord  Cottenham  there  said — 
''  Lapse  oF  time  is  nothing  till  we  ascertain,  in  reference  to  the  situation  of  the  parties,  when  it 
began  to  run."  We  hold  that  it  did  not  begin  to  run  till  1833,  when  James  Macpherson  died, 
and  therefore  it  is  not  true  that  we  have  slept  on  our  rights.  There  was  no  reason  why  we 
should  incur  expense,  where  we  might  not  have  reaped  any  benefit.  We  did  not  acquiesce  in 
the  settlement  of  1798,  and  Sir  J.  Macpherson  took  an  indemnity ;  but,  at  all  events,  James 
Macpherson  could  not  bind  us,  and  the  executors  well  knew  this.  As  to  the  £z'^l  odds,  it  has 
not  been  accounted  for,  and  we  have  traced  the  ;^258  odds  to  Sir  J.  Macpherson 's  possession  ; 
and  it  is  no  answer  for  him  to  say,  that  he  paid  it  to  a  co-executor  whom  he  had  no  right  to 
trust  We  waive  a  technical  objection  as  to  some  of  the  interlocutors  appealed  against  being 
interlocutory. 

Lord  Chancellor  St.  Leonards. — My  Lords,  in  this  case,  which  has  been  argued  at  great 
length,  there  are  three  points  which  call  for  your  Lordships'  decision — two  of  them  are  points 
arising  out  of  an  account  which  was  directed  to  be  taken  by  the  Court  below,  and  the  third  point 
is  a  point  of  law  arising  on  the  bill  of  Mr.  James  Macpherson.  With  your  Lordship's  permission, 
1  will  just  call  your  attention  to  the  two  first  points,  which  depend  on  no  point  of  law,  but  are 
qoesdons  of  accounting,  depending  no  doubt  on  rules  of  courts  of  equity,  and  the  evidence  and 
circumstances  which  appear  in  the  case. 

Sir  John  Macpherson  was  one  of  the  co-executors  of  Mr.  Macpherson ;  James  Macpherson 
was  another  executor,  the  acting  executor,  and  he  had  also  a  beneficial  interest  as  institute  in 
the  real  property,  and  the  other  property  which  was  to  be  invested.  Now,  a  great  many 
proceedings  had  taken  place  between  the  parties  ;  there  was  an  accounting  in  1798,  and  after- 
wards proceedings  at  law  and  in  equity,  which  ultimately  led  to  an  award  in  1810,  and  that 
award  Sir  John  Macpherson's  representatives  have  been  able  to  found  upon  as  a  defence 
against  demands  in  the  Court  below  to  open  the  whole  of  the  accounts,  and  the  argument  has 
been  maintained  at  your  Lordships'  bar,  according  to  the  opinion  of  the  Court  below,  that  that 
award  following  the  suit  in  equity  did  in  point  of  fact  bind  all  the  parties,  institute  and  substitute, 
^  if  they  had  been  regularly  represented  before  the  Court,  and  Sir  John  Macpherson's  executors 
have  had  the  fiill  benefit  of  that  defence.  Now,  under  the  Lord  Ordinary's  interlocutor  of  1841, 
in  which  he  sustained  that  defence,  and  which  interlocutor  has  not  been  appealed  against,  he 
expressly  sends  it  to  an  accountant  to  take  an  account  subsequent  to  that  award,  and  it  is  not 
possible  for  Sir  John  Macpherson's  representatives  now  to  say  at  your  Lordships'  bar  that  that 
ttcountwas  not  properly  directed  and  taken.  In  one  sense,  there  are  questions  of  appeal  before 
your  Lordships  on  the  two  items  which  I  shall  presently  notice  ;  but  the  account  must  be  taken 
to  have  been  properly  directed,  and  it  was  an  account  properly  confined  to  acts  up  to  the  date 
of  the  award.  Now,  my  Lords,  taking  it  in  that  view,  the  first  item  which  is  disputed  is  a  sum 
o[j£305  and  a  fraction,  claimed  by  Sir  John  Macpherson's  representatives  for  costs  incurred  by 
Wm— it  explains  how  this  was  generally  incurred  by  him— in  the  prosecution  of  his  duty  as  an 
executor.  It  is  said  that  it  is  too  late  ;  that  time  is  a  bar  ;  that  this  is  a  stale  demand.  It  is  a 
nisapprehension,  I  think,  to  put  the  case  in  that  way,  because  this  is  not  a  stale  demand  :  Nor 
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is  time  a  bar ;  time  cannot  be  a  bar  to  a  general  accoimt,  because  it  was  directed  by  the  inter- 
locutor of  1 841,  which  is  not  appealed  against — therefore  that  account  stands,  and  cannot  be 
removed — that  is,  the  direction  to  take  the  account.  Then  stale  demand  it  is  none,  because  it 
is  not  in  point  of  fact  against  Sir  John  Macpherson's  executors  in  a  proper  sense,  but  it  is  a 
claim  by  the  representatives  to  discharge  themselves  from  a  portion  of  the  assets  by  setting  up 
this  demand — ^a  totally  different  question.  Sir  John  Macpherson  had  in  his  name  £2000  stock, 
admitted  to  be  part  of  the  assets,  subsequently  to  that  award  of  1810 ;  of  course  he  is  responsible 
for  those  assets — but,  in  point  of  fact,  the  right  of  the  pursuer  in  the  Court  below,  the  respondent 
at  your  Lordships'  bar,  did  not  accrue  till  1833.  This  is  a  case  in  which  you  cannot  talk  of 
laches  in  a  general  sense,  because  the  trust  has  never  yet  been  executed.  If  a  tnist  remains 
unexecuted,  and  the  parties  bound  to  execute  that  trust  (Sir  John  Macpherson  is  one  of  them) 
will  lie  by  and  allow  it  to  remain  unexecuted,  they  cannot  complain,  when  a  person  entitled 
in  remainder  (for  that  is  not  the  true  way  to  put  the  case^  claims,  and  there  has  been  no 
account  taken  before  (and  none  subsequent  to  the  one  in  1810)  that  they  have  to  answer  for  the 
assets. 

Now  Mr.  Lowndes,  the  solicitor  for  Sir  John  Macpherson — ^for  the  whole  clainf  rests  on  that 
— writes  a  letter  to  Mr.  James  Macpherson,  whose  character  I  before  described,  and  he  says- 
there  being  a  demand  against  Sir  John  Murray  for  a  certain  number  of  hundreds  of  pounds  dne 
from  the  estate,  he  suggests  this  :  He  says  there  is  £2000  stock  in  the  name  of  Sir  John 
Macpherson — ^he  had  by  the  award  a  balance  of  ;£5oo  and  odds  due  to  him — he  says,  let  him 
take  the  stock  at  the  present  price  of  the  day — ^and  there  was  a  fair  value  put  on  it,  a  little  beyond 
the  average — let  him  take  that;f2oooat  the  price  of  the  day,  and  charge  himself  with  the  balance. 
Then  let  him  discharge  himself  by  so  much  as  is  found  due  to  him  by  the  award,  and  then  1 
interpose  this  claim  immediately  after  the  award  is  out,  £'y^S  ^-  ^'*  evidently  stated  as  a  nominal 
sum  simply  to  make  a  round  sum  of  the  whole ;  and  he  says,  '^  I  claim  that  sum  as  the  probable 
expenses.'' 

Now,  in  the  first  place,  your  Lordships  will  observe  this  is  not  a  claim  of  £y>S  ^gSLtnst  Sir 
John  Macpherson's  executors,  but  it  is  a  claim  by  those  executors,  to  discharge  themselves  from 
a  portion  of  the  assets  which  was  clearly  invested  in  Sir  John's  name  only,  and  for  the  whole  of 
which  he  was  responsible.  Now,  independently  of  that,  the  award  made  just  previously 
states  expressly,  that  neither  party  is  to  have  any  demand  against  the  other  out  of  the  award ; 
and  then  it  regulates  and  directs  the  way  in  which  the  costs  of  the  award  are  to  be  paid. 
I  am  clearly  of  opinion,  my  Lords,  that  the  moment  the  award  was  made,  there  was  an  end 
of  any  possible  claim  on  the  part  of  Sir  John  Macpherson  for  a  single  shilling  of  costs  up 
to  that  day. 

It  is  said,  my  Lords,  that  this  is  not  a  case  in  which  the  accounts  were  to  be  taken,  and  the 
costs  included  of  the  general  estate.  I  am  directly  opposed  to  the  argument  which  your 
Lordships  heard  at  so  much  length,  that  this  award  and  this  accounting  did  in  point  of  fact,  as 
it  was  held  in  the  Court  below  to  the  great  benefit  of  the  appellant — that  that  account  did  bind  all 
the  persons  entitled,  and  was  a  fixed  settlement  of  the  accounts  of  the  general  administration  up 
to  that  time.  Not  only,  therefore,  is  the  point  concluded  against  the  appellants  by  the  award, 
but  it  is  perfectly  clear  that  it  is  a  claim  which  cannot  be  sustained  without  evidence.  Now,  my 
Lords,  in  other  papers  and  in  other  statements,  you  see  what  the  nature  of  the  claim  was — ^a  claim 
for  expenses,  evidently  incurred  in  his  own  private  house  in  arranging  books  and  making  out 
papers,  for  which  he  had  paid  a  clerk  at  his  private  house  considerable  sums  ; — no  doubt  expenses 
incurred  very  properly  to  enable  him  to  make  out  his  account,  and  which  costs,  if  he  had  been 
entitled  to  them,  ought  to  have  been  brought  forward  and  included  in  the  award.  Without 
going,  therefore,  further  into  that  point,  I  am  very  clearly  of  opinion,  and  suggest  to  your  Lord- 
ships, that  there  is  no  doubt  that  the  Court  below  has  come  to  a  right  decision  with  regard  to 
that  sum,  and  that,  therefore,  the  appeal  on  that  subject  must  be  dismissed. 

Now,  there  is  another  sum,  viz.  £2$^  and  a  fraction,  of  a  different  sort;  there  Sir  John 
Macpherson's  executors  are  sought  to  be  charged,  but  they  are  sought  to  be  discharged  upon 
the  result  of  the  account  which  is  directed  to  be  taken.  It  is  said  there  was  no  charge  of  this 
particular  sum.  It  was  not  necessary  to  make  a  charge  of  that  particular  sum ;  there  was  a 
general  account  directed  at  the  foot  of  the  award.  In  the  course  of  taking  that  account,  there 
came  out  receipts  signed  by  James  Macpherson  himself,  by  which  it  appeared  that  he  had 
himself  personally  received  this  money  as  a  dividend  from  some  estate,  and  that  money 
formed  part  of  the  assets  of  Mr.  Macpherson.  Then,  how  does  he  discharge  himself?  He 
must  discharge  himself,  or  there  will  be  an  end  of  all  accounting ;  he  is  called  upon  for  the 
first  time  to  discharge  himself — ^he  has  not  been  asked  to  account  before^  he  is  called  upon,  and 
he  ought  to  have  had  some  defence.  It  is  not  a  very  small  sum,  and  how  does  he  discharge 
himself?  He  discharges  himself,  my  Lords,  by  saying,  or  his  representatives  do,  that  he  handed 
it  over  to  his  co-executor.  It  was  attempted  to  be  maintained  at  your  Lordships'  bar,  that  the 
representative  Mr.  Tytler  admitted  in  point  of  fact,  that  James  Macpherson  had  received  that 
money,  but  Mr.  Tytler  withdrew  from  that;  and  they  say  there  was  no  entry  of  any  sum  from 
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one  day  to  the  other,  which  must  have  been  found  if  this  money  had  been  paid.  Then,  my 
Lords,  it  comes  to  a  simple  naked  case,  did  Sir  John  Macpherson,  having  received  this  money, 
part  of  the  assets  for  which  he  was  clearly  responsible,  account  for  it  ?  He  has  now  at  your 
Lordships'  bar  not  a  shadow  of  defence  as  to  the  application  of  that  money,  from  which  he  seeks 
to  discharge  himself.  It  is  much  to  be  regretted,  from  the  circumstances  of  Sir  John  Macpherson's 
advanced  age  and  other  circumstances,  that  there  is  no  sufficient  explanation ;  but  I  cannot  have 
any  doubt  that,  morally  speaking,  he  thought  he  had  properly  dealt  with  that  money.  But 
Courts  of  Justice  do  not  go  on  presumptions  in  cases  of  this  sort — there  must  be  evidence.  Some 
slight  evidence  might  have  been  admissible,  but  there  is  no  evidence  on  which  any  Court  could 
rely;  and,  therefore,  I  submit  to  yotu*  Lordships  that  that  finding  of  the  Court  below  is  also 
perfectly  correct,  and  that  the  appeal  in  that  respect  also  must  be  dismissed. 

My  Lords,  that  brings  me  to  the  point  of  law,  and  a  very  important  point  it  is,  that  has  been 
agitated  at  your  Lordships'  bar ;  and  I  must  say,  for  myself,  I  have  for  a  good  many  years 
thought  it  a  concluded  point,  but  it  seems  not  to  be  so ;  and  therefore  it  will  be  necessary 
now  to  consider  what  the  construction  of  the  authorities  is,  and  what  the  law  is,  in  this 
respect 

The  point  turns  on  the  will  of  Mr.  Macpherson  and  on  a  very  few  words  of  that  will.  He  first  of 
aH  had  executed  an  entailing  deed  of  his  Scotch  estates,  under  which  James  Macpherson  was  the 
first  taker,  and  he  then  goes  on  in  these  words — ^*'  I  request  and  direct  the  executors  of  my  will 
hereafter  mentioned,  to  consolidate  into  one  fund  the  whole  of  my  fortune  and  moveables,  which 
fiind  they  are  to  lay  out  in  purchasing  lands  in  Scotland  to  be  entailed  upon  the  series  of  heirs 
specified  in  the  bond  and  deed  of  entail  already  mentioned,  according  to  the  strict  forms  of  the 
law  of  Scotland."  And  immediately  after  that,  this  passage  follows — "  The  principal  of  the 
anniiides  specified  on  the  first  page  of  this  will,  as  they  respectively  fall,  shall  be  applied  to  the 
purchase  of  lands  in  Scotland,  to  be  entailed  as  already  directed." 

Then,  my  Lords,  if  you  refer  to  the  passage  to  which  the  testator  is  referring,  you  find  this 
provision — "That  out  of  the  first  and  readiest  of  my  money  and  effects,  the  above  annuities  be 
secured  in  the  public  funds,  and  that,  as  they  respectively  fall,  the  pringipal  shall  be  added  to 
the  residue  of  my  fortune,  and  be  disposed  of,  as  after  directed,  by  the  executors  of  this  my  will, 
for  the  benefit  of  the  heirs  appointed  by  the  above-mentioned  bond  or  deed  of  entaiL" 

Nov,  my  Lords,  independently  of  authority,  let  us  look  at  what  ought  to  guide  Courts.  They 
are  not  bound  by  authority  m  the  construction  of  a  will  of  this  sort ;  and,  indeed,  in  the  con- 
struction of  any  will,  the  gre'at  object  of  Courts  of  Justice  must  be,  within  settled  rules  of  L&w,  to 
give  effect  to  the  intention  of  the  testator.  Now,  what  was  the  intention  of  this  testator  ?  Clearly, 
as  far  as  it  could  be  effected  by  law,  to  place  his  personal  property  upon  the  same  ground  as  the 
real  estate.  Did  he  mean  the  measure  of  enjoyment  of  the  one,  to  be  equal  to  the  measure  of 
enjoyment  of  the  other  ?  Did  he  intend  them  to  go  together,  or  did  he  intend  them  at  any  time 
to  be  separate  ?  Had  he  in  his  contemplation  any  rule,  or  any  intention,  which,  although  he  has 
not  directed  it,  would  compel  his  executors  to  take  the  interest  for  any  given  portion  of  time  of  the 
▼hole  of  his  large  personal  property,  and  turn  that  into  capital,  and  make  that,  and  that  only, 
capital,  to  be  added  to  the  capital  he  already  possessed  ?  He  has  not  said  so — it  is  not  attempted 
to  be  contended  ;  nor  has  it  been  decided  in  the  Court  below,  that  this  gift  directs  (he  investment 
of  interest,  the  accumulation  of  interest  for  the  purposes  of  investment ;  on  the  contrary,  after  the 
first  year,  it  has  been  held  that  the  institute,  the  person  entitled,  had  all  the  profits  of  both — the 
personalty  to  be  invested,  and  the  real  estate  as  it  stood ;  and  taking  it  in  that  view,  there  cannot 
be^  I  thmk,  the  possibility  of  a  doubt  that  that  meets  the  intention  of  the  testator,  who  tells  you 
as  plainly  as  language  can  describe  it,  his  meaning: — ^'I  mean  my  personal  property  at  my 
death  to  be  considered  as  real  property,  and  to  go  with  my  Scotch  estates,  and,  with  the  additions 
and  accumulations  of  my  Scotch  estates,  to  the  heir  of  entail,  according  to  the  deed  1  have 
CKcuted.''  Suppose  the  heir  has  left  at  interest  the  whole  of  his  property,  could  there  be  any 
doubt  that  he  wotild  take  the  new  additional  property  in  the  same  way  as  he  disposed  of  the 
vhole?  Is  it  disputed  that,  if  the  executor  had  the  next  hour  met  with  a  convenient  and  proper 
estate^  and  bought  it,  the  heir  would  not  have  been  entitled  ?  Clearly  he  would ;— and,  there- 
fore, when  we  come  to  consider,  independently  of  intention,  the  rule  of  law,  it  will  be  seen 
vliether  there  is  something  which  will  prevent  that  which,  I  apprehend,  is  the  real  and  clear 
intention  of  the  testator. 

Now,  this  may  be  spelling  of  words  ;  but  the  truth  is,  when  one  is  about  to  effect  an  intention 
^ch  is  said  to  be  so  obscure  that  the  Court  is  said  to  imply  something,  you  are  entitled  to  speU 
words ;  but  there  is  something  to  be  gathered  from  the  woixis  which  follow — "  The  principal  of 
die  annuities  specified  on  the  first  page  shall  be  applied  in  the  purchase  of  lands.*'  An  annuitant 
vould  clearly  be  entitled  at  the  death  of  the  testator.  Suppose  that  annuitant  had  died  in  three 
laonths,  are  you  to  accumulate  that  annuity  for  the  remaining  nine  months  ?  You  could  not  do 
it;  the  words  exclude  it.  It  says,  ''the  principal,''  therefore  you  would  not  take  that  which  is 
not  principal  If  you  look  at  the  direction  as  to  the  payment  of  annuitants  generally,  you  will 
find  the  same  thing ;  it  is  the  principal  that  is  to  be  applied ;  and  it  is  not  necessary  to  press 
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this,  because  it  is  admitted  that  the  true  construction  of  the  clause  is  to  give  capital  only  to  be 
invested. 

Look,  my  Lords,  at  what  would  be  the  consequence.  Here  we  are  now,  at  this  very  moment, 
arguing  in  respect  of  a  fund  which  has  never,  except  by  imagination  or  intendment  of  law, 
changed  its  character.  What  remains  is  still  personal  estate,  and  yet  we  are  asked,  contrary  to 
all  the  rules  of  equity  guiding  us  on  the  subject,  to  consider  that  at  this  moment  as  if  nothing 
was  accomplished.  Now,  the  rule  on  which  the  Court  proceeds  is,  that  this  property  was 
impressed  by  the  will  itself  with  a  character  of  real  estate,  and  being  impressed  with  that 
character,  it  became  real  estate  at  the  moment  of  his  death,  in  my  apprehension,  and  must  be 
treated  as  such. 

The  question  remains,  my  Lords,  Are  you  bound  by  the  authorities  to  decide  against  the  view, 
and  in  favour  of  the  decision  of  the  Court  below  ?  I  apprehend  you  are  bound  to  do  no  such 
thing.     The  cases  admit  of  very  easy  regulation. 

Sitwetl  V.  Barnard  was  exactly,  in  effect,  like  Lord  Stair's  case  in  Scotland — in  each  case  there 
was  a  direction  for  investing  the  interest ;  if,  therefore,  there  be  a  direction  to  invest  the  interest, 
the  direction  must  be  obeyed.  But  see  what  Lord  Eldon  did  in  Sitwell  v.  Barnard:  He  doubted 
himself  at  a  later  time,  whether  he  had  not  taken  a  greater  liberty  with  that  will,  in  putting  on  it 
the  construction  he  did,  than  he  ought.  But  what  did  he  do  ?  There  was  a  direction  in  Sitwell  v. 
Barnard  that  the  interest  and  dividends  of  the  fund  should  be  accumulated,  and  that  the  accumu- 
lated fund  should  be  laid  out ;  when,  therefore,  Lord  Eldon  took  this  view  of  the  accumulation 
— which  he  could  not  strike  out  of  the  will,  for  he  had  no  power  to  do  so — when  he  decided  that 
that  accumulation  should  by  construction  terminate  at  the  end  of  the  first  year — what  did  he  do? 
He  arrived  at  one  of  the  most  violent  conclusions  at  which  it  is  possible  for  a  judicial  mind  to 
arrive, — but  for  what  object  ?  To  let  property  and  enjoyment  go  hand  in  hand.  He  saw  an 
intention  not  to  exclude,  although  the  words  did  exclude,  the  persons  to  take  successively,  from 
each  having,  in  his  own  time,  the  full  measure  of  enjoyment  which  every  other  owner  has,  and 
therefore  he  did  put  a  violent  construction  on  that  will,  not  from  any  fanciful  rule  to  give  a 
twelvemonth's  consideration,  but  because  he  must  give  some  effect  to  the  words — ^and  then, 
looking  to  the  analogy  of  the  common  case  of  administration,  he  saw  that  to  be  a  reasonable 
time  within  which  that  trust  should  be  executed. 

Now  your  Lordships  are  asked,  on  that  foundation,  to  decide  here  that  there  must  be  a  twelve- 
month given  within  which  there  is  to  be  no  enjoyment  of  the  tenant  for  life — that  is,  because,  in 
a  case  where  there  was  a  direction  for  accumulation  generally,  and  the  Court  restrained  that  in 
favour  of  enjoyment — in  favour  of  the  gift  taking  effect  as  early  as  might  be,  so  that  the  tenants 
for  life  should  be  put  on  an  equal  footing, — you  are  asked  to  apply  that  to  this  case  in  order  to 
introduce  what  you  do  not  find  on  the  face  of  the  will, — a  direction  to  accumulate  for  a  whole 
year  from  the  death  of  the  testator.  Why  not  three  months  t  There  is  no  strict  or  proper 
analogy  between  getting  in  an  estate  to  pay  legacies  and  debts, — and  the  case  before  you,  of 
investing  a  large  sum  of  money  in  the  purchase  of  real  estate  in  Scotland.  He  was  forced  to 
allow  that  accumulation  to  go  on  at  the  expense  of  the  tenant  for  life,  and  he  strained  the  law  to 
meet  the  justice  of  the  case  ;  but  your  Lordships  are  asked  to  strain  the  rule  of  law  in  order  to 
do  injustice, — to  do  precisely  the  opposite  of  that  which  Lord  Eldon  strained  the  rules  of  law 
to  effect.  It  is  perfectly  manifest,  that  if  this  case  had  come  before  Lord  Eldon,  he  would, 
without  hesitation,  have  decided  that  the  tenant  for  life  was  entitled  as  from  the  death  of  the 
testator. 

Now,  Sitwell  V.  Barnard^  as  I  well  know,  was  for  a  long  while  misunderstood ;  Lord  Eldon 
himself  complained  of  it,  that  it  had  been  misunderstood.  Somehow  or  other,  it  was  generally 
supposed  that  Lord  Eldon  had  laid  down  some  general  rule.  No  other  case  ever  came  before 
him  in  which  he  did  not  take  very  great  pains  to  explain  to  the  bar  that  what  he  had  decided 
was  what  I  have  stated,  and  he  always  took  care  to  disclaim  any  intention  of  laying  down  a 
general  rule  applicable  to  the  case  before  your  Lordships. 

Then  came  that  case  before  Sir  John  Leach.  It  is  not  possible  to  say,  with  all  the  respect  one 
feels  for  that  learned  Judge,  but  that  he  miscarried  in  that  case.  I  hav^  already  stated  there  was 
an  appeal  against  it,  and  it  was  compromised.  Lord  Eldon  himself  said  as  to  that  case,  in  the 
later  case  of  Angerstein  v.  Martin,ih^i  if  that  case  had  been  brought  before  him  he  should  have 
required  elaborate  arguments  before  he  came  to  that  conclusion.  The  whole  of  the  suit  was 
nothing  about  the  gift  of  a  residue  to  persons  for  life  with  gifts  over,  and  the  whole  of  the  estate 
was  actually  converted, — a  great  part  of  the  property  was  actually  in  a  state  in  which  they  were 
capable  of  receiving  the  income,  and  the  other  part  had  been  converted  long  before  the  year. 
Sir  John  Leach  thought  fit  to  deny  the  tenant  for  life  that  to  which  he  was  entitled ;  your 
Lordships  may  safely  be  advised  that  that  is  not  the  law. 

Then  came  Angerstein  v.  Martin,  and  Hewitt  v.  Morris.  Now,  as  far  as  they  go,  they  arc 
not  exactly  this  case  ;  but,  as  far  as  they  go,  they  are  both  clearly  authorities  on  this  case.  In 
each  case,  Lord  Eldon  gave  the  tenant  for  life  the  fund  as  from  the  death ;  whereas,  if  the  rule 
is  to  prevail  which  has  been  contended  for  at  your  Lordships*  bar,  they  would  not  have  been 
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entided,but  there  ought  to  have  been  a  time  allowed, — there  should  have  been  a  period.  Clearly 

they  do  not  adopt  the  rule  which  is  contended  for  at  your  Lordships'  bar,  and  it  is  not  worth 

while  again  to  read  to  you  the  passages  ;  but  Lord  Eldon  does  shew  the  clearest  opinion,  that 

the  true  view  in  these  cases  is  to  give  the  interest  on  the  rents  to  the  tenant  for  life  as  from  the 

death.     He  observes  in  Hewitt  v.  Morris^  speaking  of  Angerstein  v.  Martin,  **  What  could  I 

have  done  if  there  had  been  a  purchase  in  February,  the  testator  having  died  in  January?'' — 

meaning  to  say,  if  there  had  been  a  purchase  in  February,  the  tenant  for  life  must  have  taken  the 

receipts.    He  was  arguing  evidently  in  his  own  mind,  "  How  can  I  refuse  to  this  tenant  for  life, 

ircm  the  death  of  the  testator,  the  interest  of  the  fund,  if,  being  converted  three  or  four  weeks 

after  the  death,  he  would  have  been  entitled  to  the  property  ? "  and  he  observes  what  is  very 

important  in  Hewitt  v.  Morris,  and  Angerstein  v.  Martin — "  I  understand  observations  have 

been  made  that  this  is  an  exceptional  case.      My  answer  to  that  is,"  he  says,  ''that  it  has 

nothing  to  do  with  the  general  law."      That  is  the  real  truth  of  the  case ;  it  is  a  case  that 

stands  by  itself,  and  is  not  governed  by  the  general  law  under  which  it  has  been  attempted  to 

bring  it 

Then,  my  Lords,  how  stand  subsequent  authorities?  I  agree  as  to  the  case  before  Sir 
Anthony  Hart ;  but,  without  going  into  an  examination  of  that,  he  went  two-thirds  on  the  way, 
and  then  stopped  a  little  short  on  his  road,  but  he  certainly  did  not  give  the  unconverted  part ; 
and  there  is  no  reported  case  that  follows  that.  In  the  case  before  Lord  Langdale,  his  Lordship 
▼ent  through  all  the  authorities,  and  he  clearly  followed  what  I  have  stated  to  be  the  opinion 
of  Lord  Eldon  in  Angerstein  v.  Martin  and  Hewitt  v.  Morris;  and  it  is  singular  enough  that 
Sir  Anthony  Hart,  in  the  case  before  him,  professed  to  follow  Hewitt  v.  Morris.  So  that, 
although  he  did  not  go  to  the  extent  to  which  he  ought  to  have  gone,  in  my  opinion,  according 
to  Hemtt  V.  Morris,  yet  he  approved  of  the  authority  ;  so  that  it  is  not  a  decision  in  opposition 
to  vhat  has  been  decided,  but  it  is  a  decision  by  a  Judge  not  following  out  a  rule  laid  down 
by  a  former  Judge,  but  miscarrying  by  not  carrying  it  to  the  extent  to  which  he  ought  to  have 
gone. 

Now,  as  to  the  case  before  Lord  Langdale,  it  was  said  in  argument  at  the  bar  about  that  case, 
that  Lord  Langdale  introduced  the  difficulty,  that  there  was  no  contest  or  controversy  until  he 
introduced  it.  Now,  my  Lords,  it  is  not  just  to  say  so,  because  of  the  decision  in  Sitwell  v. 
Barnard,  and  ^tott  v.  Hollingsworth,  there  was  a  considerable  misunderstanding, — and  Lord 
Langdale  makes  this  observation — "  It  is  embarrassing  to  find  the  rule  in  cases  of  this  nature 
so  little  settled.  Lord  Eldon  seems  to  have  considered  the  tenant  for  life  entitled  to  the  whole 
interest  for  the  first  year.  Sir  John  Leach  thought  him  entitled  to  no  part  of  such  interest. 
Lord  Lyndhurst  thought  him  entitled  to  such  a  sum  by  way  of  interest  as  would  have  accrued  as 
dividends  upon  so  much  three  per  cents,  as  the  residue  would  have  purchased  at  the  end  of  the 
year;  and  Sir  Anthony  Hart  thought  him  entitled  to  the  interest  from  the  death  of  that  part  of 
the  residue  which,  at  the  testator's  death,  was  invested  in  the  securities  pointed  out  by  his  will ; 
but  that  the  interest  on  such  part  of  the  residue  as  was  not  so  invested,  was  to  be  added  to  the 
capital''  Then  he  makes  this  observation,  which  applies  to  the  case  before  your  Lordships — 
"  In  a  case  where  there  is  no  direction  to  accumulate,  and  therefore  no  direction  to  add  interest 
to  capital,  it  appears  to  me  more  likely  to  have  been  the  intendon  of  the  testator,  that  until  the 
lapse  of  such  convenient  time  as  may  be  allowed  to  the  executor  to  make  the  conversion  directed 
by  the  will,  the  tenant  for  life  should  enjoy  the  interest  actually  accrued ;  and  if  it  should  be 
held,  as  in  Dimes  v.  Scott,  that  the  conversion  ought  to  be  made  in  a  year,  I  think  that  no 
inconvenience  can  follow  from  allowing  the  tenant  for  life  the  interest  of  the  residue,  making 
interest  as  it  stood  at  the  time  of  the  testator's  death  until  the  end  of  one  year,  or  so  much  of 
that  year  as  shall  elapse  before  the  conversion  of  the  residue  according  to  the  direction  of  the 
wiiL"  That  is  clearly  a  dictum  in  favour  of  the  rule  as  I  am  submitting  it  to  your  Lordships. 
Lord  Lyndhurst  came  to  the  same  conclusion.  I  readily  admit  he  came  to  that  conclusion  at 
the  end  of  an  argument  on  another  point,  and  therefore  I  do  not  give  to  it  all  the  weight  to 
which  his  decisions  are  so  justly  entitled  ;  but  he  must  have  considered  this  to  be  the  rule,  and 
he  acted  on  it. 

In  the  case  before  Vice- Chancellor  Wigram,  his  honour  went  into  a  considerable  comment  on 
the  cases ;  he  was  a  little  embarrassed  with  it,  but  he  admitted  the  rule.  Therefore,  my  Lords, 
I  have  no  difHculty  on  the  rule  of  law  upon  the  authorities,  as  I  think  it  is  now  settled.  The 
difficulty  which  has  arisen  in  the  late  cases  is  of  a  different  nature  ;  it  is  not  a  difficulty,  whether 
the  tenant  for  life  is  entitled  at  the  death  of  the  testator  or  not, — that  is  not  the  difficulty,  and  I 
have  long  considered  that  a  perfectly  settled  question  ;  but  the  difficulty  is  this.  In  what  manner 
13  he  to  have  the  benefit  of  that  rule  as  between  himself  and  the  person  entitled  in  remainder  ? 
In  a  case  like  this  before  your  Lordships,  it  is  a  case  of  three  per  cents.,  and  therefore  he  would 
clearly  take  the  interest  without  making  any  call  on  the  capital,  according  to  the  rules  of  equity ; 
but  vhere,  as  in  the  case  of  Angerstein  v.  Martin,  it  was  Russia  stock  bearing  a  large  interest, 
there  a  difficulty  may  arise — and  there  are  other  cases  of  the  same  sort.  Lord  Eldon  gave  to 
the  tenant  for  life  even  that   Judges  have  since  supposed  that  his  attention  was  not  drawn  to  it 
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I  do  not  think  his  attention  was  drawn  to  it,  that  is,  the  difficulty  was  not  then  suggested, — ^if  you 
do  give  to  the  tenant  for  life  the  first  year's  income,  yet  give  it  him  in  that  way  which  will  he  con- 
sistent with  the  rules  of  the  Court  in  dealing  with  a  tenant  for  hfe  in  remainder.  I  think  Lord 
Eldon's  attention  was  not  called  to  that ;  but  subsequent  decisions  have  taken  a  fair  course  in 
that  respect,  and  there  will  be  no  difficulty  in  dealing  with  a  case  of  that  sort  when  it  arises.  In 
this  case,  we  are  relieved  from  all  such  difficulty  ;  and,  therefore,  without  going  further  into  a 
point  which  I  have  myself  for  many  years  considered  to  be  decided — ^the  rule  in  question— I 
submit  to  your  Lordships,  that  so  htr  as  this  point  was  decided  against  the  appellants  in  the 
Court  below,  that  interlocutor  must  be  reverseci,  and  it  must  be  declared  that  that  sum,  the  first 
year's  dividends,  was  properly  paid  in  the  way  it  was  ;  therefore  the  representatives  of  Sir  J(^ 
Macpherson  are  not  liable  in  respect  of  that 

Lord  Brougham. — My  Lords,  on  the  whole,  I  agree  with  my  noble  and  learned  friend. 
The  doubts  I  have  had  in  this  case  have  chiefly  been  in  the  course  of  the  argument,  with  respect 
to  the  sums  of  £30^  and  £2sS  odds  ;  but  never  so  much  doubt  as  to  incline  me  to  differ  from 
the  Court  below,  who  have  decided  on  these  matters  in  the  respondent's  favour. 

On  the  question  of  construction,  I  have  had  no  doubt  from  the  beginning,  that  the  Court 
below  had  miscarried  ;  and  without  going  into  the  argument  upon  which  my  noble  and  learned 
friend  has  ahready  addressed  your  Lordships,  at  great,  though  by  no  means  unnecessary,  length- 
without  going  into  that  argument,  I  wish  to  profess  my  opinion  to  be  entirely  the  same  with  his 
on  that  subject. 

With  respect  to  his  comments  on  the  different  cases,  of  course  it  is  unnecessary  that  I  should 
follow  him  in  these  comments.  J  agree  with  my  noble  and  learned  friend  in  the  conclusion  at 
which  he  has  arrived,  and  in  his  comments  also  on  the  cases.  With  respect  to  the  case  of  Stoti 
V.  Hollingsworthy  tried  before  Sir  John  Leach,  then  Vice- Chancellor,  I  take  it  to  be  quite  clear 
that  that  can  no  longer  be  law.  With  respect  to  the  other  case,  before  Sir  Anthony  Hart, 
reported  in  2  Simons — so  far  as  that  case  goes,  I  also  am  inclined  to  differ  from  that.  I  think 
the  case  of  Douglas  r,  Con^evCy  before  Lord  Langdale,  and  Taylor  v.  Clarky  before  Vice- 
Chancellor  Wigram,  take  a  right  view  of  the  law.  Dinus  v,  Scott^  before  Lord  Lyndhurst,  may 
be  subject  to  some  doubt — I  mean  with  respect  to  the  manner  in  which  that  case  was  decided, 
which  really  was  not  argued  before  my  noble  and  learned  friend  who  decided  it ; — therdFore^  I 
say  nothing  on  that  case,  leaving  the  subject  for  that  and  other  reasons. 

On  the  whole,  my  Lords,  J  am  quite  satisfied  that  we  do  well  in  reversing  the  judgment  of  the 
Court  below  on  the  point  of  construction,  and  in  declaring  our  opinion  that  that  is  the  law. 

Lord  Chancellor. — There  will  be  no  costs. 

Mr.  Stuart, — The  costs  below,  we  understand,  follow  yoiu:  Lordships*  decision — the  expenses 
of  the  discussion  as  to  the  payment  of  the  first  year. 

Mr,  Rolt, — Your  Lordship  will  not  alter  the  interlocutor  below  as  to  expenses.  My  leaned 
friend  did  not  open  it. 

Mr,  Stuart, — It  could  not  be  opened  until  the  question  was  decided. 

Lord  Chancellor. — If  we  gave  you  costs  as  to  the  one,  we  should  be  bound  to  give  the  costs 
of  two-thirds  of  the  case  against  you. 

Mr,  Stuart, — No,  my  Lord  ;  it  is  the  larger  portion. 

Lord  Chancellor. — No  costs  will  be  given  in  this  House  on  either  side. 

Judgment  of  affirmance  and  reversal  accordingly. 

Lord  Chancellor. — My  Lords,  I  omitted  to  state,  when  I  last  addressed  your  Lordships, 
that  m  reference  to  the  point  upon  which  a  reversal  of  the  judgment  of  the  Court  below  has  just 
taken  place,  I  consider  it  to  be  quite  clear,  that  the  law  of  Scotland  is,  and  ought  to  be,  the  same 
as  that  of  England,  on  the  subject  in  question  ;  and  though  I  addressed  my  obsen^ations  chiefly 
to  the  law  of  England,  still  they  will  of  course  equally  apply  to  the  law  of  Scotland.  That  the 
rule  was  quite  settled  in  Scotland,  was  sufficiently  apparent  from  the  case  of  CamfibelPs  Trustees^ 
where,  in  fact,  the  very  point  had  occurred,  and  had  been  righdy  decided,  which  we  have  now 
been  dealing  with,  and  which,  if  it  had  occurred  in  this  country,  would  no  doubt  have  been 
disposed  of  similarly.  The  only  reason  why  the  Judges  in  Scotland  came  to  a  different  con- 
clusion in  the  present  instance,  I  conceive  to  be,  that  they  had  considered  the  law  of  this 
country  to  be  different  from  their  own,  and  from  what  it  is  found  to  be, — which  was  scarcely  to 
be  wondered  at,  from  the  state  of  the  authorities  to  which  I  have  already  adverted,  but  which 
hereafter,  I  hope,  will  no  longer  be  misunderstood. 

Lord  Brougham. — My  Lords,  I  entirely  agree  with  what  my  noble  and  learned  friend  has 
stated.  The  learned  Judges  in  Scotland  had  no  doubt  misconceived  the  state  of  the  law  of 
England  on  the  point  in  question.  They  had  begun  with  asstuning  that  that  law  was  settled, 
whereas  it  had  not  been  so,  and,  in  fact,  the  very  case  had  arisen  in  Scotland  under  circumstances 
which  much  more  clearly  defined  the  law  than  any  case  which  had  occurred  here ;  and  I  think 
your  Lordships  do  well  in  now  declaring  the  opinions  already  given  to  be  the  law,  and  as  con- 
clusive of  the  point  in  dispute,  so  that  there  may  be  no  misunderstanding  in  future. 
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The  foQowing  declaration  was  Inserted  in  the  order  of  the  House : 


Ordered,  &a,  that  it  is  hereby  declared,  that  the  late  James  Macpherson  the  younger  was 
entitled  to  the  first  year's  free  annual  proceeds  of  the  executry  estate  of  the  said  James 
Macpherson  the  elder,  and  that  the  executors  of  the  late  James  Macpherson  and  the  represent- 
atives of  such  executors  are  not  liable  to  repay  the  same,  and  the  cause  with  this  declaration  be 
remitted  back  to  the  Court  of  Session." 

Second  Division. — Lords    Jeffrey  and    Wood,   Ordinaries, — Hore  and   Sons,  Appellants 
SoUdtor$.—T.  W.  Webster,  Respondent's  Solicitor, 


JUNE  14,  1852. 

Laurence  Gibson,  Appellanty  v.  The  Rev.  John  Forbes,  Respondent. 

Poor-Law  Amendment  Act,  8  and  9  Vict  c.  83— Church — Manse  and  Glebe. 
Held  (affirming  judgment),  that  a  parish  minister  is  not  assessable,  under  the  Poor-Law 
Amendment  Act  (^1845),  in  respect  0/ ownership  or  occupancy  of  his  manse  and  glebe?- 

This  appeal  was  taken  against  the  interlocutor  of  loth  December  1850,  sustaining  the  reasons 
of  suspension  and  granting  the  interdict,  and  ih&  appellant  in  }x\s  printed  case  maintained  that  the 
same  ought  to  be  reversed,  because — i.  The  manse  and  glebe  of  a  parish  minister  in  Scotland 
are  assessable  for  relief  of  the  poor,  because  the  act  8  and  9  Vict.  c.  83,  directs  the  assessment  to 
be  imposed  on  the  owners  and  occupants  "of  all  lands  and  heritages  within  the  parish,'*  and 
coQtiins  no  exemption  in  favour  of  the  manse  and  glebe.  2.  The  minister  of  a  parish  is  included 
under  the  term  **  owner  ; "  and  that  term,  as  defined  in  the  statute,  purposely  precludes  the  doubt 
which  formerly  existed  in  regard  to  the  term  "heritor,"  used  in  the  act  1663,  c.  16.  3.  The 
sa jie  term  "  owner  "  is  used  in  the  Reform  Act,  2  and  3  Will  i v.  c.  65  ;  and,  in  virtue  of  their 
character  as  "owners,"  ministers  of  a  parish  enjoy  the  privilege  of  being  enrolled  as  voters. 

4.  A  claim  of  exemption  from  general  taxation  cannot  be  presumed  by  a  Court  of  law,  and  a 
party  claiming  such  must  shew  that  the  legislature  has  enacted  in  his  favour  the  privilege  claimed. 

5.  No  exemption  from  the  assessment  for  the  poor  was  conferred  upon  ministers  of  parishes  by 
acts  passed  prior  to  8  and  9  Vict.  c.  83,  and  the  intention  of  the  legislature  was,  that  all  persons 
should  contribute  according  to  their  means. — Act  1579,  c.  74  ;  Act  1663,  c.  16.  6.  The  judgment 
of  the  Court  of  Session  in  The  Heritors  and  Kirk-Session  of  Cargilly,  Tasker,  Feb.  29,  i8i6, 
F.  C,  related  to. the  construction  of  the  act  1663,  c.  16,  in  which  the  term  "  heritors  ^  is  used  ; 
andassuning  that  judgment  to  be  well  founded,  it  has  no  bearing  on  the  construction  of  the  act 
8  and  9  Vict,  c,  83,  in  which  the  different  term  "  owner  "  has  been  purposely  employed.  7.  The 
said  judgment  also  related  to  the  liability  of  ministers  to  be  assessed  "according  to  their  means 
and  substance,"  as  directed  by  the  said  act ;  and  to  prevent  a  similar  claim  of  exemption  being 
again  sustained,  it  was  expressly  enacted  by  8  and  9  Vict  c.  83,  "  That  clergymen  shall  be  liable 
to  be  assessed  for  the  poor  in  respect  of  their  stipends.'' 

The  respondent  in  his  printed  case  supported  the  judgment  on  the  following  grounds : — i.  The 
decree  now  sought  to  be  suspended  is  inept,  in  respect  that,  by  the  act  8  and  9  Vict.  c.  83,  it  is 
the  collector,  and  not  the  inspector  of  the  poor  who  is  entitled  to  sue  for  payment  of  poor-rates 
—Ltys  V.  RiddelL  13  D.  630 ;  23  Sc.  Jur.  281.  2.  Prior  to  the  passing  of  the  Poor- Law 
Amendment  Act,  8  and  9  Vict.  c.  83,  the  ministers  of  the  Church  of  Scotland  were  not  assessable 
for  poor-rate  in  respect  of  their  manses  and  glebes  ;  and  that  statute  did  not  create  any  change 
in  the  law  in  this  particular. — Heritors  ofCargill  v.  Tasker,  Feb.  29,  1816,  F.C  ;  43d  Eliz.  c.  2  ; 
15791  c  74 ;  1663,  c.  16  ;  1672,  c.  18 ;  Scott  v.  Fraser,  1773,  M.  10,577  ;  Parish  of  Inveresk^  28th 
May  1794,  M,  10,585  ;  Stair,  2,  3,  37 ;  Minister  of  Little  Dunkeld  v.  The  Heritors,  M.  5153  ; 
Ramsay  v.  Heritors  of  Madderty,  M.  5153;  Minister  of  Newton  v.  The  Heritors,  Mor.  App. 
vou  Glebe,  No.  6  ;  Lord Reay  v.  Falconer,  M.  51 5X,  and  Hailes,  p.  890  ;  MacCallum  v.  Grant, 
March  4,  181^  F.C,  and  4  S.  527 ;  Hunter  on  Landlord  and  Tenant,  vol.  i.  p.  105,  and 
authorities  there  referred  to  ;  Dunlop*s  Parochial  Law,  p.  402.  3.  The  exemption  from  liability 
under  the  old  law  has  not  been  taken  away  by  8  and  9  Vict.  c.  83,  and,  at  present,  ministers  are 
ttcmpt  from  assessment  for  their  manse  and  glebe. — College  of  Justice  in  Edinburgh,  M.  2418, 
H.  of  L.  March  25,  1790. 

Bttkell  Q.C.,  and  Anderson  Q.C.,  for  appellant. — The  question  depends  on  the  construction 
of  8  and  9  VicL  c  83,  and  we  have  only  to  inquire,  if  the  manse  and  glebe  are  assessable.     By 

^  See  previous  report  13  D.  341 ;  23  Sc.  Jur.  120.  S.  C.  i  Macq.  Ap.  106 ;  24  Sc. 

Jot-  524. 
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§  34,  the  assessment  is  to  be  imposed  on  "the  owners  and  tenants  or  occupants  of  all  lands  and 
heritages  within  the  parish.*'  It  cannot  be  said  the  manse  and  glebe  are  not  lands  and  heritages, 
nor  that  the  minister  is  not  an  "  owner,"  this  word  being  defined  in  the  interpretation  clause  so 
as  to  include  ''  liferenters  as  well  as  fiars,  and  generally  all  who  are  in  actual  receipt  of  the  rents 
and  profits."  A  minister  is  an  "owner"  within  the  Reform  Act,  2  and  3  Will  iv.  c  65,  whidi 
is  a  statute  in  pari  materia,  A  small  extent  of  interest  brings  one  within  the  definition  of 
"owner"  under  the  present  act — Nay  v.  Edinr,  Water  Co.^  12  D.  124a  If  a  minister  is  not  an 
owner,  it  is  plain  at  least  that  no  other  person  is  owner  during  his  incumbency.  But,  considering 
his  rights  and  powers  with  respect  to  the  glebe,  (Dunlop's  Par.  Law,  163,)  he  comes  most  nearly 
under  the  class  of  liferenters,  and,  as  such,  is  expressly  liable.  It  is  said — on  the  principle 
expressio  unius  est  exclusio  alterius — that  because  §  49  expressly  renders  stipend  assessable,  the 
manse  and  glebe  are  not  intended  to  be  so  ;  but  no  express  or  positive  enactment  was  necessary 
further  than  the  words  of  §  34,  which  are  general  and  absolute.  Section  49  was  not  even 
necessary  in  order  to  make  stipend  assessable,  which  would  have  been  liable  "  as  means  and 
substance  ^  without  that  clause.  The  true  and  only  intelligible  reason  why  §  49  was  introduced 
at  all,  was  not  because  §  34  was  obscure,  but  because  there  had  been,  since  Cargill  v.  Tasker,  a 
general  impression  that  ministers  were  not  liable  quoad  stipend.  That,  however,  was  a  wrong 
impression  ;  for,  under  the  old  acts,  the  language  was  quite  comprehensive  enough  to  include 
ministers.  No  doubt,  owing  to  there  being  no  compulsory  assessment,  and  to  the  heritors  heing 
in  the  habit  of  assessing  themselves,  they  generally  exempted  the  minister ;  but  that  was  out  d 
courtesy,  and  not  because  he  was  not  in  point  of  strict  law  liable.  Of  course,  if  the  rate-payers 
ao^eed  to  exempt  the  minister,  it  was  nobody's  business  to  complain.  The  old  law  was  however 
cleai*.  The  earliest  important  statute  1579,  c.  74,  rendered  "the  haill  inhabitants,  without 
exception  of  person,**  liable  to  contribute ;  and  the  subsequent  statute  1663,  c.  16,  and  the 
proclamations  nth  August  1692  and  29th  August  1693,  use  or  imply  similar  words.  The  case  of 
Cargill  V.  Tasker  is  exceedingly  obscure  ;  but  it  neither  did  nor  could  decide  the  point  in  dispute 
here,  which  was  not  indeed  necessary,  the  sole  question  being  there,  whether  the  minister  was 
liable  in  the  circumstances  according  to  his  means  and  substance.  There  was  also  an  obiter 
dictum  that  the  minister  was  exempt,  being  "  neither  an  heritor,  tenant,  nor  possessor."  We 
deny  the  authority  of  that  dictum ;  but  even  if  it  were  sound,  the  word  "  owner,"  which  is  used 
in  the  act  8  and  9  Vict.,  is  much  more  extensive  in  its  meaning  than  the  word  "heritor."  Even 
supposing,  however,  the  law  was  as  claimed  prior  to  8  and  9  Vict.,  the  91st  clause  repeals  all 
prior  statutes  and  usages  inconsistent  with  that  act,  and  that  was  held  a  most  important  clause, 
per  Lord  Truro  in  AP  William  v.  Adams,  ante  p.  24 :  i  Macq.  Ap.  120 ;  24  Sc.  Jur.  399.  If,  there- 
fore, all  usages  inconsistent  with  §  34  are  repealed,  a  minister  is  clearly  liable  for  manse  and 
glebe. 

Sol,' Gen.  /Celly,  And  Roll  Q.C.,  for  respondent. — Not  only  was  it  the  law  before  8  and  9  Vict, 
that  ministers  were  exempt  from  all  liability  to  poor*s-rates,  but  it  was  notoriously  so — it  was  an 
immemorial  usage  and  understanding.  That  bemg  so,  §  34  merely  provides  for  the  assessment 
being  made  by  the  parochial  board  in  a  particular  manner,  and  the  legislature  there  uses  language 
well  known  to  the  law,  but  which  from  time  immemorial  did  not  include  ministers 
[Lord  Chancellor.— But  the  other  side  say,  whatever  may  have  been  the  former  construction 
of  the  words  used,  the  words  now  used  are  comprehensive  enough  to  include  ministers ;  thus  the 
word  "  owners,"  which  is  new.] 

Though  the  language  is  different,  the  meaning  is  quite  the  same,  and  no  new  liability  is 
imposed  by  §  34.  If,  then,  it  were  notorious  that  ministers  under  the  old  law  were  exempt,  how 
is  it  possible  to  suppose  that  6  49  would  be  inserted  as  to  stipend,  if  it  had  been  intended  that  the 
manse  and  glebe  should  also  be  assessable  ?  It  was  not  so  much  the  subjects  which  the  minister 
possessed,  as  he  himself  personally  who  was  formerly  exempted.  It  is  not,  therefore,  enough  to 
say  §  34  uses  language  sufficiently  extensive  to  include  the  manse  and  glebe,  for  the  old  statutes 
used  words  auite  as  wide,  as  "the  haill  inhabitants  without  exception,"  "all  heritors,  possessors, 
or  occupiers,^'  &c.  Yet  it  is  plain  from  CargUCs  case  and  the  Succoth  papers,  that  ministers 
were  nevertheless  not  comprehended.  Succoth  says — and  he  had  a  great  practice  in  teind  cases, 
&c. — that  he  had  only  known  one  or  two  cases  where  ministers  had  been  included  in  the  assess- 
ment. We  say,  therefore,  that  it  is  plain  from  §  49  that  ministers  are  not  intended  to  be  included 
within  §  34,  else  why  should  that  clause  have  been  inserted  ?  This  construction  is  confirmed  by 
§  50,  which  relates  to  the  College  of  Justice,  the  members  of  which  might  in  the  same  way  be 
said  to  be  comprehended  within  §  34,  and  yet  it  is  plain  they  are  not.  Section  49  therefore 
shews,  that  the  legislature  had  the  whole  subject  of  a  clergyman's  exemption  (which  was  notorious) 
present  to  the  mind  at  the  time  ;  and  when  stipend  alone  was  selected  to  be  assessable,  it  is  clear 
nothing  else  was  included.  Besides,  the  exemption  having  existed  from  time  immemorial,  the 
privilege  could  not  be  wiped  out  by  a  mere  implication — College  of  Justice,  Mor.  2418  ;  and  a 
special  substantive  clause  would  be  necessary  to  take  it  away.  As  to  §  91,  that  only  repeals 
s^^atutes,  &c.  which  are  inconsistent ;  but  so  far  from  a  minister's  exemption  being  a  usage 
inconsistent,  it  is,  on  the  contrary,  quite  in  harmony  with  the  act     Lord  Truro's  view  of  this 
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dause  in  Af*  William  v.  AdamSy  arose  from  this,  that  the  statute  elsewhere  expressly  says,  "  that 
nothing  in  this  act  shall  be  held  to  give  able-bodied  men  a  claim  of  relief." 

Lord  Chancellor  St.  Leonards. — My  Lords,  the  question  in  this  case  lies  in  a  very 
nam)w  compass^  although  one  of  great  importance  to  the  ]aw  of  Scotland.    The  question  is, 

whether  a  minister  is  liable  to  be  rated  for  his  manse  and  glebe  in  aid  of  the  poor.     Now,  this 

depends  on  the  statute  8  and  9  Vict  c.  83,  which  has  been  referred  to — and  before  that  statute 

we  must  take  it  to  be  quite  clear,  as  a  matter  of  fact,  that  clergymen  in  Scotland  were  not  liable 

to  be  rated  to  the  poor,  either  in  respect  of  their  manse  and  glebe,  or  of  stipend.     CargUts  case 

is  a  very  clear  authority  for  that  proposition.   There  a  minister  was  a  party  equally  to  the  action 

and  proceedings,  and  it  was  decided,  and  I  think  clearly,  by  the  Court,  that  quoad  minister  he 

vas  not  liable  in  any  character.     Whether  that  depended  simply  on  the  construction  of  the  act 

of  parliament,  or  on  usage,  may  not  be  so  clear ;  but  I  think  this  perfectly  clear,  that  although 

onder  the  first  act,  for  example,  in  Scotland,  it  does  not  distinctly  in  word  say  "  ministers,"  yet  it 

does  use  expressions  which  beyond  all  doubt,  in  my  mind,  would  include  ministers.     If  you  give 

the  words  their  natural  import,  ''all  the  inhabitants,"  without  any  omission  with  respect  to  any 

person — ^nobody  is  to  be  omitted — what  can  be  more  express  than  that  those  terms  include 

everybody.     Notwithstanding  those  terms,  it  has  been  held  in  Scotland,  and  was  considered  to 

be  still  law  in  Scotland  at  the  time  of  this  act  of  parliament,  that  ministers  were  not  liable  to  be 

lated  to  the  poor  in  respect  of  their  stipend,  or  their  manse  or  glebe. 

Then  comes  the  act  of  parliament.  Now,  upon  that  act,  I  myself  should  have  been  clearly  of 
opinion,  if  it  had  not  been  for  the  clause  to  which  I  shall  refer  your  Lordships,  that  the  first 
dauie  was  quite  sufficient  to  include  ministers  in  respect  of  their  glebe  or  manse.  I  could  have 
had  no  doubt  of  that,  for  the  words  are  express.  It  speaks  of  "  owners,''  and  clergymen  are  in 
a  sense  "  owners."  But  the  section  describes  owners  as  persons  who  are  entitled  to  "rents  and 
profits.**  I  should  be  of  opinion  now,  on  the  whole  construction  of  §  i  in  connection  with  §  34, 
that  "owners*'  did  include  clergymen  in  respect  of  their  manse  or  glebe.  I  should  be  of 
opinion,  under  the  description,  or  in  the  clear  words  of  §  34,  which  both  describes  the  manner  in 
which  the  assessment  is  to  be  made,  and  the  persons  upon  whom  it  is  to  be  made,  "  and  the 
other  half  upon  the  whole  inhabitants  according  to  their  means  and  substance,"  that  those  words 
would  clearly  include  ministers  in  Scotland  in  respect  of  their  "means  and  substance."  So 
that,  taking  the  two  provisions  together,  if  the  act  of  parliament  had  stopped  there,  I  should 
have  considered  it  perfectly  clear  that  ministers  were  included.  Then  comes  §  91,  which  makes 
it  still  more  clear,  and  which  repeals  all  former  laws  at  variance  with  this  act.  if  the  words  of 
the  act  would  have  included  ministers  both  in  respect  of  their  manse  and  stipend,  then  the  act 
of  parliament  must  have  had  its  full  operation. 

Now,  my  Lords,  the  grounds,  upon  which  I  think  your  Lordships  will  agree  with  the  Court  below, 
do  not  depend  entirely  on  those  words.  I  think  the  enactment  does  include  ministers — that  is, 
would  have  included  ministers  if  it  stood  unexplained  with  respect  to  both  properties  ;  but  when 
I  find  an  express  provision  in  §  49  "  that  clergymen  shall  be  liable  to  be  assessed  for  the  poor  in 
respect  of  their  stipends,"  as  an  actual,  substantive,  definite  provision,  introduced  by  itself,  of  so 
much  importance  as  to  form  a  separate  section,  I  say  at  once,  that  the  words  which  would //Vx^ 
fadi^  and  upon  their  standing  alone  in  the  former  part  of  the  act,  include  ministers  in  respect  of 
their  stipends,  were  not  intended  or  considered  to  be  operative  for  that  purpose,  because  an 
express  provision  is  afterwards  inserted  in  order  to  make  stipends  liable.  Now,  as  stipends 
would  have  been  liable  under  the  former  words  if  they  had  remained  unexplained,  when  I  find  an 
express  enactment  making  stipends  alone  liable,  not  including  the  manse  or  glebe — it  must 
necessarily,  if  it  becomes  at  all  in  that  respect  glebe  to  be  charged — it  must  be  charged  as 
stipend.  This  shews  they  were  not  introduced  in  the  sense  contended  for,  otherwise  the 
intention  would  not  have  been  subsequently  explained.  If  the  words,  "all  the  inhabitants 
according  to  their  substance,"  did  not  include  "  stipend,"  as  they  clearly  would  if  unexplained, 
then  the  preceding  words,  '^  other  persons  entitled  to  rents  and  profits,"  would  not  include 
"manse  and  glebe."  They  stand  on  precisely  the  same  footing.  If  one  was  intended  to 
embrace  one  case,  the  other  must  be  equally  intended  to  embrace  the  other — the  one  to  embrace 
the  manse  and  glebe,  and  the  other  to  embrace  the  means  and  substance.  And  then,  when  I 
find  the  act  of  parliament  tells  me  that  the  one  which  implies  means  and  substance  on  the  face 
of  it,  does  not  mean  manse  and  glebe,  but  the  stipend,  I  think  it  is  quite  clear  that  the  words, 
in  the  first  part,  are  not  used — ^although  they  bear,  and  would  seem  to  have  that  meaning — by 
the  legislature  in  a  sense  which  would  authorize  your  Lordships  to  say,  that  the  contrary  usage 
was  intended  to  be  abolished,  which  existed  up  to  that  time,  which  usage  must  be  taken  to  be 
the  law ;  but  they  were  intended  to  be  exempt  so  far  as  provision  was  not  made  for  their  charge. 
Then  the  next  section  is  also  material.  There  was  an  exemption  that  was  repealed.  There 
»as  an  exemption  which  was  not  to  continue  any  longer — "  That  the  privileges  of  exemption 
from  payment  of  assessments  in  the  city  of  Edinburgh,  possessed  and  enjoyed  by  members  of 

^  College  of  Justice  and  officers  of  the  Queen's  household,  shall  not  be  applicable  to  assess- 

mco^  imposed  and  levied  for  the  relief  of  the  poor  under  the  authority  of  this  act"    So  that,  in 
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the  one  case,  where  there  was  an  exemption  in  the  case  of  clergymen,  the  exemption  is  actually 
changed — and,  in  the  other  case,  the  privilege  of  exemption  is  made  to  cease,  and  in  that  case 
the  language  is  different. 

Then  §  91,  in  this  sense,  does  not  bear  against  the  construction,  because  those  acts  are  only 
repealed  so  far  as  they  are  inconsistent  with  the  provisions  of  this  act.  Then  they  are  not 
inconsistent  with  the  provisions  of  the  act,  because  the  true  construction  of  the  act,  taking  the 
whole  of  the  context,  is  that  which  was  put  on  it  by  the  Court  below — namely,  that  it  does  not 
charge  the  minister,  but  his  stipend.  My  own  impression  is,  that  it  was  meant  to  be  a  courtesy 
and  kindness  towards  the  church  in  Scotland  when  that  construction  was  adopted.  The  act  oif 
parliament  seems  to  me  in  accordance  with  what  was  the  general  usage  in  Scotland ;  and  while 
it  makes  the  stipend  liable,  it  did  not  intend  that  the  minister  should  be  assessed  in  respect  of 
the  small  bit  of  ground  round  his  dwelling.  I  apprehend,  therefore,  that  the  Court  below  was 
quite  right  in  the  decision  it  came  to  ;  and  I  therefore  move  your  Lordships  that  the  appeal  be 
dismissed. 

Lord  Brougham. — My  Lords,  I  quite  agree  with  my  noble  and  learned  friend,  that  tbc 
Court  below  came  to  a  right  conclusion  in  this  case.  It  is  very  true,  as  has  been  contended, 
that  we  are  here  on  the  construction  of  an  act  of  parliament — an  act  of  parliament  alone ;  but 
that  does  not  exclude  from  our  consideration,  in  arguing  on  the  construction  of  this  statute,  the 
usage,  any  more  than  it  does  decide  on  the  exemption  claimed  prior  to  that  act  in  1845 »  because 
we  cannot  well  construe  this  act,  confining  this  case  to  the  construction  of  this  act,  as  we  no 
doubt  must  do,  without  having  regard  to  the  previous  usage.  Now,  I  agree  with  the  case  of 
Cargill  V.  Tasker^  and  I  think  it  rightly  decided.  It  has,  at  all  events,  been  decided  now  about 
thirty  years,  and  has  been  acted  on,  and  may  be  taken  to  make  the  law  on  this  point.  Be  that 
as  it  may,  I  think  the  usage  in  practice  and  fact,  independent  of  the  construction  of  the  law  in 
that  case,  to  be  most  material  Now  of  that  fact  there  can  be  no  doubt  whatever ;  we  have  it 
not  only  in  that  case,  but  we  have  it  in  the  opinions  of  the  learned  Judges  in  this  case,  whose 
construction  of  the  law  is  now  under  review,  of  whose  statement  of  facts  there  can  be  no  doubt, 
and  to  whose  statement  of  facts,  so  much  withih  their  own  knowledge,  the  greatest  deference  is 
due.  Now,  Lord  Cuninghame  states  it  most  clearly  in  words,  as  strong  as  it  is  possible  to  put 
it,  that  there  has  been  time  out  of  mind,  in  fact  for  ever,  an  exemption  on  the  part  of  the  church 
of  the  glebe  and  manse.  My  Lord  Succoth,  a  very  high  authority  on  these  matters,  says  in  a 
note  read  from  his  manuscript,  that  he  has  known  instances,  or  that  cases  of  exemption  in  point 
of  law  have  not  been  so  absolute  as  is  contended,  and  that  in  some  cases  he  has  known  ministers 
charged.  But,  observe,  there  are  nine  hundred  or  a  thousand  cases  of  ministers  in  the  Church 
of  Scotland,  and  for  two  centuries  and  a-half  the  exemption  has  existed;  and  all  his  Lordship 
can  say  is,  that  in  some  few  instances  he  has  knoi^n  them  charged.  I  therefore  take  it  to  be 
perfectly  clear,  as  a  fact,  that  there  had  been  exemption  in  this  case. 

Now  comes  the  legislature  dealing  with  this  case,— and  it  was  before  and  within  the  knowledge 
of  the  legislature  at  the  time,  because  the  50th  section,  with  respect  to  the  College  of  Justice, 
shews  that  those  exceptions  were  peculiarly  within  their  consideration  at  the  time  the/  passed 
the  49th  section .  They  enact,  ''  that  clergymen  shall  be  liable  to  be  assessed  for  the  poor  is 
respect  of  their  stipends,'*  and  they  say  no  more.  They,  knowing  the  exemption  that  had 
existed  of  the  means  and.  substance  of  the  clergymen,  namely,  the  glebe  and  manse,  confine  the 
legal  exemption  to  the  stipend.  I  need  hardly  remind  your  Lordships  that  the  manse  and  glebe 
come  within  means  and  substance  just  as  much  as  the  stipend.  If  any  doubt  could  exist  as  to 
that,  the  48th  section  will  shew  it,  by  which  it  is  enacted,  ''  That  no  person  shall  be  liable  to  be 
assessed  in  any  parish  or  combination,  on  his  means  and  substance,  unless  the  estimated  value 
thereof  in  whole  shall  exceed  ;£3o."  It  is  clear  that  if  he  had  a  house  or  land,  and  it  tad 
exceeded  the  value  of  ;£3o,  that  would  be  taken  into  the  accoimt.  Therefore,  it  is  perfectly  clear 
that  the  first  expression,  means  and  substance,  includes  land — manse  and  house  being  exempt 
in  respect  of  those  means  and  substance,  which  were  of  two  kinds — house  and  manse,  and 
stipend.  The  legislature  is  dealing  with  the  subject  of  the  exemption,  and  it  confines  its  repeal 
of  that  exemption  to  the  stipend,  leaving  the  manse  and  glebe  where  it  stood  before. 

I  do  not  see  that  it  is  necessary  to  go  further  into  the  case.  My  noble  and  learned  friend  has 
stated  his  opinion  on  the  91st  section,  in  which  I  entirely  coincide.  I  threw  out  while  the  argu- 
ment was  going  on,  that  any  variance  or  inconsistency  with  the  provisions  of  this  act  must  be 
taken  as  altogether  repealed.  Now,  what  are  the  previous  provisions  of  this  Act  ?  If  we  are 
right  in  affirming  the  judgment  of  the  Court  below,  one  of  the  grounds  of  that  judgment  was, 
that  the  words  '*the  provisions  of  this  act,"  referred  to  in  the  91st  section,  are  a  general  saving 
of  the  provisions  in  this  act,  and  that  the  clergy  are  exempt  in  respect  of  their  glebe  and  lands, 
although  not  in  respect  of  their  stipends.  That  is  the  effect  of  the  previous  provisions ;  and  the 
91st  section  says,  that  whatever  is  inconsistent  with  those  provisions,  is  not  to  be  regarded. 
Therefore,  I  am  of  opinion  that  the  Court  below  came  to  the  right  conclusion,  and  that  their 
Judgment  must  be  affirmed. 
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Mr,  Roif. — My  Lords,  this  is  a  minister  suipg  alone  against  the  puhlic  purse.  It  will  be  two 
years*  stipend  to  him. 

Lord  Chancellor. — ^We  dismiss  the  appeal  without  costs.  I  should  much  doubt  what  you 
are  stating ;  it  looks  very  like  a  proceeding  on  behalf  of  the  church  generally. 

Mr  RolL — I  am  told  not,  my  Lord;  I  am  told  that  numerous  boards  of  parishes  have 
subscribed  for  this  matter,  but  that  fact  could  1^  ascertained. 

Interlocutor  affinrud. 
Second  Division. — Lord  Dundrennan,  Ordinary, — Connell  and  Hope,  Appellants  Solicitors, 
—Robertson  and  Simson,  Respondents  Solicitors, 
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Mrs.  Lucy  Thomson  or  Davidson  and  Husband,  Appellants,  v.  Mrs.  Ann 
Christie  or  Thomson  and  Husband,  and  (D.]  J.  Macbrair)  Mandatory, 
Respondents, 

Trastec,  Liability  of — Culpa — Factor— Law-Agent — A  trustee^  T'.,  Under  a  trust  deed  which 
onthorized  investment  in  securities  {not  defining  these) ,  lent  trust  monies  on  security  of  two 
houses  (a  second  mortgage),  and  on  selling  under  the  power  of  sale  gave  up  possession,  and 
aUoTifed  the  purchase-money  to  remain  long  unpaid,  whereby  the  whole  was  lost. 

Held  (afiuining  judgment),  that  T,  was  lialfle  to  repay  the  trust  money  so  lost,  as  he  ought  to 
have  pursued  the  transaction  to  its  end  promptly,^ 

The  appellants,  in  thtir  printed  case,  contended  that  no  loss  to  the  trust  estate  had  arisen  by 
any  fault  of  Mr.  Thomson,  the  trustee  whom  they  represented ;  and  if  it  were  so,  he  was  pro- 
tected by  the  trust-deed  : — ^Authorities  Cited — Dairy mple,  M.  3534;  Campbell  and  Clason  v. 
Campbell,  in  H.  of  L.  May  30,  1845 ;  17  Sc.  Jur.  500. 

The  respondents,  in  their  printed  case,  contended  that  the  judgments  were  weU  founded, 
because  "the  sums,  for  which  Thomson  has  been  made  personally  answerable,  were  lost  to 
Ualdane*s  trust  estate  through  Thomson*  s  negligence  and  breach  of  duty  as  trustee  and  law-agent 
of  the  trust."  Morrison  v.  Miller,  5  S.  322 ;  Anderson  v.  Small,  1 1  S.  382 ;  Mayne  v.  M^Keand, 
13  S.  870;  Sym  v.  Charles,  8  S.  741;  Fowler  v.  Reynal,  3  Mac.  &  G.  500;  Rowland  v. 
Witkerden,  ib,  586. 

B,  Andrews  Q.C.,  and  BethelK^-C,,  for  appeUants. — The  discretion  allowed  to  the  trustees  by 
Haldane's  trust-disposition  is  so  ample  and  almost  unlimited,  that  it  covers  any  defect  in 
Thomson's  discretion  as  trustee  and  factor — i  Bell's  Com.  459;  Dalrympie  v.  Murray,  and 
Campbells.  Campbell,  supra.  We  admit,  if  the  words  of  a  trust  are  not  express,  the  ordinary 
relation  of  truster  and  trustee  will  still  create  a  liability ;  but  when  a  specific  clause  of  indemnity 
is  introduced,  it  is  different  It  cannot  at  least  be  said,  in  the  present  case,  that  Thomson  was 
VTODg  in  lending  the  £(x30  by  the  bond,  for  the  security  was  then  ample.  It  is  usual  in  Scotland 
for  trustees  so  to  deal  with  trust-monies,  and  there  is  no  severe  rule  as  to  investing  in  the  funds, 
such  as  prevails  in  England.  As  to  the  sale,  it  is  true  that  the  articles  of  roup  contained  one 
condition  to  the  effect  that  the  piu'chaser  should,  within  20  days,  grant  a  bond  with  caution  for 
the  price.  But  it  has  never  yet  been  held,  that  a  trustee  may  not  dispense  with  or  waive  a 
conditioQ  of  sale  which  he  may  find  to  operate  to  the  prejudice  of  the  estate  to  be  sold.  All  that 
a  court  of  equity  here  would  have  done,  would  be  to  direct  an  inquiry,  whether,  at  the  date  of 
Thomson's  death,  the  property  was  of  less  value  than  it  was  at  the  time  of  sale.  The  sole 
negligence  of  which  Thomson  was  guilty,  if  any,  was  in  his  not  putting  up  the  subjects  again  for 
sale  after  he  had  discovered  that  Tasker  and  Scott  had  purchased,  not  for  themselves,  but  for 
Alison— though,  perhaps,  he  would  in  that  case  have  obtained  a  less  price.  As  to  the  deeds,  they 
were  preparea,  not  by  Thomson  but  by  Thomson  Paul  his  agent,  and  a  trustee  cannot  be  liable 
imdcr  this  tmst  for  the  acts  of  his  agent. 

[Lord  Chancellor. — Surely  you  can't  say  a  trustee  is  not  liable  for  a  breach  of  trust 
Because  he  has  an  agent.     Does  that  not  make  the  matter  worse?] 

A  trustee  may  competently  say,  I  ^hall  be  answerable  for  my  own  acts,  but  not  for  any  agent ; 

I  and  it  would  be  a  hard  thing  if  a  trustee  were  to  be  prevented  from  having  an  agent.     In  Moffat 

\  ▼.  RobtrtsoH,  12  S.  369,  it  was  not  sought  to  make  the  trustee  liable  for  the  act  of  his  agent,  but 

for  an  act  of  his  own.    Then  it  is  said  the  deeds  bore  that  the  purchase-money  had  been  paid — 

*  See  previous  report  12  D.  179;  22  Sc.  Jur.  21.  S.  C  i  Macq.  Ap,  236;  24  Sc.  Jur.  526. 
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but  that  was  a  mere  form ;  and  even  though  they  had  been  executed  containing  such  a  recital,  yet 
so  long  as  the  purchase  money  was  not  paid,  there  would  be  a  lien  on  the  estate.  Our  feudal 
title  was  not  divested  by  these  deeds;  they  only  lay  ready  to  be  completed  when  the  purchaser 
should  pay  the  price,  and  the  testing  clause  was  not  added.  No  infeftment  could  have  taken 
place  in  that  situation  of  the  deeds. 
[Lord  Chancellor. — Could  the  testing  clause  not  be  filled  up  afterwards?] 

Yes ;  but  the  mere  delivery  of  the  deeds  would  not  discharge  the  property  of  the  debt,  and 
accordingly  the  title  has  never  yet  gone  out  of  Thomson's  representatives.  But  even  supposing 
it  was  by  Thomson  himself  that  the  deeds  were  prepared,  it  is  the  usual  practice  in  Scotland  for 
the  vendor's  solicitor  to  prepare  the  conveyance  at  the  expense  of  the  vendee— though,  in  England, 
the  custom  is  different.  Lastly ^  The  beneficiary  took  no  step  to  get  the  contract  annulled,  which 
might  have  been  done  much  earlier  than  1834;  on  the  contrary,  when  the  judicial  factor  was 
appointed,  he  did  not  press  Alison  for  the  money.  In  fact  he,  and  the  beneficiary  through  him, 
condoned  any  irregularity  of  which  Thomson  may  have  been  guilty,  and  it  is  owmg  to  their  own 
laches,  and  not  ours,  that  the  matter  was  not  settled  long  before  this. 

Rolt  Q.C,  and  Anderson  Q.C.,  for  respondents. — ^There  were  two  clear  breaches  of  trust.  It 
was  a  breach  in  taking  so  inferior  security  as  the  bond  for  £fx)0.  Lord  Cottenham  used  to  lay 
it  down,  that  a  trustee  was  not  Justified  in  taking  a  second  mortgage.  That  would  have  been  so 
here  even  if  the  trust-deed  had  been  silent  on  the  subject  of  investment ;  but  there  is  a  special 
clause  in  that  deed  regulating  the  mode  of  investment,  and  its  directions  have  been  disregarded. 
— Morrison  v.  Miller^  Anderson  v.  Small,  Mayne  v.  M^Keand,  Sym  v.  Charles^  and  Fowler  v. 
Reynaly  supra.  The  second  gross  breach  of  trust  was  in  Thomson's  not  only  failing  to  require 
the  purchaser  of  the  subjects  at  the  auction  to  give  security,  but  actually  delivering  executed 
deeds,  whereby  he  conveyed  the  feudal  title  away,  without  having  ever  received  the  purchase- 
money.  The  lien  was  thus  completely  lost,  for  the  mere  filling  up  of  the  testing  clause  coiild  be 
done  at  any  time.  It  is  not  made  out  that  Thomson  ever  ceased  to  be  trustee,  and  all  the  litigation 
that  took  place  as  to  the  assumption  of  Thomson  Paul,  was  caused  by  Thomson's  own  act.  Even 
if  Thomson  had  an  agent  who  misconducted  himself,  both  were  jointly  liable. — RoTvlands. 
Wilherden,  supra. 

Lord  Chancellor  St.  LEONARDS.-r-My  Lords,  in  this  case,  the  question  arises  upon  Ae 
disposition  of  certain  trust-money,  £600^  a  loan  from  the  estate  of  Mr.  Haldane,  who  dicKl  as  far 
back  as  1789.  Mr.  Thomson,  who  was  a  writer  to  the  signet,  was  one  of  the  trustees  of  the 
property  of  that  gentleman  ;  and  there  are  certainly  very  large  discretionary  powers  given  by  the 
deed,  and  by  the  codicil,  and  very  unusual  clauses  of  indemnity  for  the  trustees  in  the  execution 
of  them. 

Now,  in  1 8 19,  Mr.  Thomson  being  then  the  surviving  trustee,  under  those  documents,  and  the 
agent  of  the  other  trustees,  being  himself  a  writer  to  the  signet,  what  is  called  here  a  solicitor  or 
an  attorney,  and  continuing  to  carry  on  the  trust,  he  instituted  some  proceedings  in  the  Court 
below  for  the  purpose  of  bringing  before  the  Court  the  different  persons  who  were  entitled  to 
Mr.  Haldane's  property,  and  having  that  property  distributed  under  the  order  of  the  Court  Mr. 
Thomson,  in  1822,  in  that  action  brought  in  his  accounts,  and  four  years  afterwards,  in  1826,  he 
advanced  ;£6oo  (which  had  come  to  his  hands  as  part  of  the  property)  in  the  way  which  I  am 
about  to  mention.  Now,  by  the  original  instruments,  he  was  bound  to  lay  that  money  out  on 
securities.  The  securities  were  not  defined  by  the  instruments,  but  they  must  be  understood  in 
law  to  mean  such  securities  as  a  trustee  of  funds  could  properly  take*.  At  the  same  time,  I  am 
quite  ready  to  admit,  that  the  very  unusual  and  extensive  indemnity  clauses  given  to  the  trustees, 
might  cover  an  improper  disposition  to  some  extent  in  this  case,  which  would  not  be  allowed  to 
pass  in  ordinary  cases.  But  this  gentleman  advanced  ;^6oo  without  taking  the  opinion  of  the 
Court,  or  having  any  officer  appointed  to  consider  whether  it  was  right  so  to  dispose  of  the  fund ; 
without  consulting  any  of  the  parties  interested,  he  advanced  £(ioo  upon  two  houses.  Now 
those  houses  were,  at  the  time  when  he  made  the  advance,  in  mortgage  for  £yooo.  The  houses 
are  represented  at  that  time  to  have  been  worth  ;£4200,  and  there  is  evidence  of  a  very  slight 
nature,  of  a  surveyor,  that  at  a  later  period  they  had  become  of  a  still  larger  value — evidence  very 
little  to  be  relied  on,  because,  my  Lords,  there  is  no  man  who  has  decided  or  acted  in  any  Court 
of  justice,  but  is  painfully  aware  that  the  evidence  as  to  value  is  scarcely  ever  that  which  can  be 
materially  relied  upon.  If  it  is  on  one  side,  it  is  entitled  to  very  little  attention,  I  am  sorry  to 
say;  and  if  you  have  evidence  on  both  sides,  the  statements  are  certain  to  clash  the  one  with  the 
other,  according  as  the  surveyors  are  employed  for  the  different  parties. 

My  Lords,  this  money  was  secured  by  what  we  should  call  a  second  mortgage  upon  the  property ; 
and  Mr.  Alison  joined  in  a  bond  with  sasine  as  a  security  for  the  £(ioo  which  was  so  advanced. 
Now,  that  that  was  an  improper  security  by  the  law  of  this  country,  is  beyond  all  question. 
Whether  it  was  so  by  the  law  of  Scotland,  maybe  open  to  a  little  doubt  It  is  not  right  to  judge 
any  case  coming  from  Scotland,  by  the  law  of  England ;  but  if  in  point  of  fact  the  same  principle 
is  found  to  apply  to  the  law  of  the  two  countries,  then  nothing  can  be  more  just  or  rational  than 
to  see  how  that  principle  applies  in  England^  if  the  consequence  flowing  from  the  principle  have 
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not  been  clearly  settled  in  Scotland.  In  no  other  way  would  I  ever  advise  your  Lordships  to  act 
upon  the  law  of  England,  as  producing  an  effect  upon  the  law  of  Scotland.  It  has  sometimes 
been  very  much  matter  of  complaint  in  Scotland  that  a  contrary  course  has  been  adopted,  and, 
I  daresay,  in  some  instances  not  without  foundation ;  but  that  certainly  is  advice  which  I  should 
never  offer  to  your  Lordships. 

Now  I  think  it  is  not  a  question  for  consideration,  whether  this  was  a  breach  of  trust  or  not 

according  to  the  law  of  Scotland,  because  the  clauses  in  these  instruments  are  so  very  extensive, 

that  1  thmk  if  they  were  not  to  be  held  to  apply  to  a  security  so  taken  as  this  is,  they  really  would 

be  inoperative.     It  therefore  seems  to  me  that  they  must  be  considered  to  excuse  the  trustees  in 

the  present  instance.     But  it  ought  to  be  considered,  whether  it  is  possible  to  maintain  in  ordinary 

cases,  even  upon  the  law  of  Scotland,  such  a  transaction  as  this.    When  trustees  advance  money 

it  is  not  simply  a  question  whether  the  estate  is  sufficient  for  the  purpose ;  the  question  lies  much 

deeper.   Is  it  prudent  and  proper  to  advance  money  upon  a  property  which  is  not  greatly  beyond 

the  amount  of  the  first  mortgage? — will  you  place  yourself  in  that  position?    First  of  all  you  may 

be  excluded  altogether  by  acts  taken  by  the  first  mortgagee.   The  houses  are  subject  to  the  paying 

off  of  a  higher  mortgage — in  this  case  ;^3ooo,  when  you  are  only  advancing  £Joqo  ;  and  if  they 

are  only  sufficient  to  do  that,  and  he  enforces  that  payment,  you  do  not  get  a  penny  of  the  money 

which  you  have  advanced.     House  property  is  never  very  satisfactory,  for  it  is  liable  to  casualties 

vhich  do  not  attach  in  general  to  lands.    Take  the  accident  of  fire, — the  most  valuable  property 

may  be  reduced  to  dust  and  ashes  in  the  course  of  a  few  hours ;  and  unless  the  trustees  are 

constantly  alive  to  the  necessity  of  keeping  an  insurance  afloat,  (and  it  is  very  easy  to  miss  the 

day,)  there  would  in  that  event  be  no  property  whatever  left  under  such  a  security  for  the 

trast-fund. 

My  Lords,  I  make  these  observations  rather  with  a  view  to  deter  trustees  in  Scotland  from 
doing  an  act  which  may  be  spoken  of  to  their  detriment,  than  as  bearing  very  closely  upon  the 
case  now  before  your  Lordships ;  for,  as  I  have  already  said,  I  think  it  must  be  supposed,  under 
the  peculiar  provision  in  these  instruments;  that  this  was  an  application  of  the  money  which  a 
Court  of  equity  would  not  visit  upon  the  trustees. 

My  Lords,  so  matters  stood  till  1828,  and  we  have  then,  upon  deeds  executed  by  Mr.  Thomson 
hiDDse]^  a  statement  that  he  had  found  it  necessary  to  offer  the  property  for  sale.  In  1828  he 
pat  it  op  for  sale  under  the  power  of  disposition  which  he  had  by  the  mortgage  itself.  That 
property  was  bought  by  two  different  persons,  at  different  prices,  as  the  real  purchasers  at  the 
sale,  and  they  were  treated  as  such.  Now  the  monies  so  produced  were  more  than  sufficient  to 
pay  off  the  £yyoo  the  first  mortgage,  and  the  £fxx}  the  second  mortgage — they  left  even  a  surplus. 
Mr.  Thomson  conducted  that  sale  as  the  writer  to  the  signet,  or  attorney  for  the  parties.  In  short, 
for  the  expenses  of  it  his  bill  was  made  out — £^0  all  but  a  fraction ;  and  he  was  paid  as  a  writer 
to  the  signet  for  his  professional  labour  in  carrying  out  that  sale. 

Now,  my  Lords,  it  appears  that  the  persons  who  bought  at  the  sale  were  mere  nominal 
purchasers.  They  had  no  right  to  relieve  themselves ;  they  could  not  have  insisted  that  they 
were  buying  as  agents ;  they  could  not  have  been  right  in  saying  that,  for  they  bound  themselves 
by  the  articles,  and  by  their  signatures,  to  complete  their  purchase.  It  turned  out  that  they  had 
both  of  them  bought  for  Mr.  Alison.  Now,  who  was  Mr.  Alison?  He  was  himself  the  surety 
for  Mr.  Ireland  in  the  bond  with  sasine,  which  had  been  given  as  one  of  the  securities  with  the 
property  in  question,  to  Mr.  Thomson,  when  he  advanced  the  ;£6oo.  Now,  if  there  was  anything 
calculated  to  excite  the  care  and  suspicion  of  a  legal  person,  a  solicitor  entrusted  with  the 
punagement  of  this  particular  business  by  the  trust-deed,  taking  upon  himself  the  execution  of 
it,  and  charging  for  the  labour  and  pains  in  carrying  it  into  execution,  it  was  the  circumstance, 
that  Mr.  Alison,  himself  a  surety  and  liable  to  pay  the  money,  should  not  have  come  forward 
to  pay  the  money,  but  should  have  driven  Mr.  Thomson  to  the  necessity  of  selling  this  property 
in  order  to  raise  the  money.  We  should  have  thought,  therefore,  that  great  caution  would  have 
been  taken  in  accepting  Mr.  Alison  as  the  purchaser  in  lieu  of  the  two  persons  who  had  actually 
porchased  the  property;  but  Mr.  Thomson  at  once  accepts  Mr.  Alison  as  the  purchaser. 

My  Lords,  by  the  articles  of  what  we  call  here  sale,  it  was  stipulated,  that  the  purchaser  should 
enter  into  a  bond  with  cautioners  to  pay  the  money,  and  perform  every  other  duty ;  and  it  was  also 
stipttiated,  that,  in  default,  the  seller  might  resell  the  property.  The  learned  Judges  below  seem 
to  have  laid  great  stress  upon  the  circumstance,  that  the  property  was  not  immediately  resold 
trader  that  condition,  and  the  case  has  been  in  some  respects  argued  upon  that  groimd  at  your 
Lordships'  bar.  Now,  I  cannot  agree  that  that  is  a  sufficient  ground  to  charge  the  trustee.  We 
alvays  have  a  condition  upon  a  sale  by  auction  that  if  the  purchaser  does  not  within  a  given  time 
complete  his  purchase,  it  shall  be  lawful  to  resell  the  property — ^and  that  whatever  is  the  loss 
which  is  sustained  by  that  resale,  it  shall  fall  upon  the  purchaser.  But  it  is  very  seldom  indeed 
that  that  is  resorted  to — no  trustee  would  resort  to  it  if  he  were  taking  other  proper  steps  to  carry 
out  the  purchase ;  and  therefore,  my  Lords,  I  do  not  agree  to  put  the  case  upon  that  ground,  and 
to  consider  that  as  a  breach  of  trust  upon  the  part  of  Mr.  Thomson. 
Bat  what  is  the  conduct  of  Mr.  Thomson?    He  lived  for  three  years  after  the  sale.     He  found 
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it  necessary  to  resort  to  the  sale  of  the  property  in  order  to  raise  the  money.  Mr.  Alison,  whom 
he  admitted  as  the  purchaser,  who  had  purchased  the  property  indirectly,  had  not  the  money 
forthcoming,  and  then  Mr.  Thomson  suddenly  changes  the  whole  character  of  the  transaction 
upon  which  the  security  depends,  complicates  the  trust,  and,  as  far  as  is  in  his  power,  destroys  the 
origpinal  security  by  the  sale  which  he  has  effected,  and  for  which  he  has  charged  this  trust-estate. 
Only  observe,  my  Lords,  what  takes  place.  Mr.  Alison  paid  a  small  sum  for  interest ;  there 
was  no  payment  after  1828 — ^not  a  shilling  of  principal  is  ever  paid.  What  does  Mr.  Thomson 
do?  He  executes  regular  deeds  conveying  the  two  lots  by  separate  deeds  to  Mr.  Alison,  upon 
the  face  of  which  he  states  that  to  which  I  have  already  called  your  Lordships'  attention,  that  he 
had  found  it  necessary  to  resort  to  a  sale  to  raise  the  money.  He  admits  that  he  had  not  received 
the  money,  and  he  conveys  the  property  in  the  clearest  terms  to  Mr.  Alison. 

Now,  it  is  very  true  that  those  deeds  have  not  been  perfectly  executed — ^that  is  to  say,  that 
although  they  are  executed  by  Mr.*Thomson,  and  although  they  were  witnessed  regularly  by 
witnesses  who  attested  them,  yet  the  attestation  clause  is  not  what  it  is  necessary  it  should  be. 
But  it  is  not  attempted  to  be  argued  that  that  attestation  clause  could  not  have  been  added  at  a 
later  time,  and  then  perfection  would  have  been  given  to  the  deed. 

What  further  takes  place?  One  of  these  nominal  purchasers  conveys  the  property  which  has 
been  purchased  under  these  articles  of  sale,  to  Mr.  Thomson  Paul,  by  way  of  securing  the  debts 
which  were  charged  upon  the  estate.  I  never  saw  a  more  improper  transaction ;  and  in  that  vay 
the  matter  stands,  till  we  find,  by  the  judicial  factor's  report, — ^and  I  see  nothing  to  oppose  that 
statement, — I  take  it  for  granted  that  those  facts  are  not  displaced, — that  they  are  rightly  stated 
upon  the  face'  of  that  report, — it  appears  that  the  deeds,  and  the  bond  with  sasine,  which  was 
the  security  originally  to  Mr.  Thomson  for  the  ;£6oo,  are  all  delivered  up  to  Mr.  Alison,  and  the 
possession  is  allowed  to  be  transferred  to  Mr.  Alison*, 

Now,  your  Lordships  have  heard  arguments  at  your  bar  with  regard  to  the  operation  of  this 
transaction,  but  it  is  not  worth  while  to  pursue  the  inquiry,  whether  there  was  a  lien  or  not  It 
is  not  to  be  tolerated  that  a  trustee  shall  venture  to  sell  an  estate  to  raise  trust-money,  becaose 
he  cannot  get  the  money  in,  and  that  the  moment  that  sale  is  effected,  he  is  to  endanger  his  trust, 
to  complicate  and  obstruct  his  trust,  by  executing  a  deed  of  conveyance,  though  in  an  informal 
way,  delivering  it  to  the  purchaser,  allowing  the  purchaser  to  have  possession,  and  admitting  him, 
through  the  whole  remainder  of  his  the  trustee*  s  life,  to  retain  that  possession  without  paying  a ' 
single  shilling  of  the  purchase-money,  and  without  aiding  the  trustee  by  a  single  effort  to  recover 
it.  I  think,  my  Lords,  that  this  is  so  manifest  a  breach  of  trust,  that  your  Lordships  can  entertain 
no  doubt  upon  the  matter. 

My  Lords,  there  is  nobody  more  reluctant  than  I  am,  in  a  judicial  character,  to  visit  hardly  a 
trustee.  I  never  do  it  without  pain^  and  never  should  do  it  if  the  law  did  not  compel  me  to  do 
it.  I  cannot  but  apply  those  observations  to  this  case.  I  believe  that  the  illness  which  operated 
upon  Mr.  Thomson  led  him  to  act  in  a  way  in  which  he  would  not  otherwise  have  acted;  but  it 
is  impossible  that  a  trust  can  be  properly  executed  if  transactions  like  these  are  allowed  to  pa^> 

Now,  during  the  whole  of  this  time,  although  it  may  be  that  Mr.  Thomson  did  not  interfere  in 
the  execution  of  this  trust,  that  it  is  which  makes  him  responsible.  He  cannot  be  protected  by 
that  clause  which  is  referred  to  about  the  sale,  because  the  sale  was  his  own  act.  A  man  cannot 
be  permitted  to  sell  an  estate  as  a  trustee,  and  then  to  leave  it  optional  whether  that  sale  shall  or 
shall  not  be  completed.  It  is  a  transaction  in  which  he  has  bound  himself,  from  the  very 
necessity  of  it,  if  he  does  not  find  the  money  himself,  to  pursue  that  matter  until  he  has  brought 
it  to  a  satisfactory  conclusion.  His  act,  therefore,  was  an  intromission  clearly  within  the 
meaning  of  the  law  of  Scotland,  which  would  bind  this  gentleman  to  answer  for  his  neglect,  and 
was  not  a  single  case  standing  by  itself.  My  Lords,  J  am  therefore  clearly  of  opinion,  that  this 
is  a  manifest  and  gross  breach  of  trust. 

Then  arguments  have  been  raised  of  this  description; — It  is  said  that  no  judicial  factor  was 
appointed  until  1834,  and  that  the  parties  beneficially  interested  ought  themselves,  by  proceed- 
ings in  Scotland,  to  have  applied  for  a  judicial  factor.  My  Lords,  it  was  justly  observed  at  the 
bar  on  the  part  of  the  respondents,  that  the  whole  time  was  occupied  in  contesting  the  right  of 
Mr.  Thomson  Paul  to  act  as  trustee  and  agent  in  this  matter,  and  that  he  was  introduced  im* 
properly  into  this  trust  by  Mr.  Thomson  himself.  With  respect  to  the  delay,  of  course  it  cannot 
be  said,  that  that  is  a  delay  to  be  thrown  upon  the  persons  beneficially  interested. 

Then  another  argument  is  raised,  that,  when  the  judicial  factor  did  act,  he  gave  time,  and  he 
treated  with  Mr.  Alison  as  if  the  money  was  properly  remaining  in  Mr.  Alison's  hands.  Now, 
my  Lords,  the  correspondence  does  not  bear  that  out — but  it  satisfies  me,  looking  at  what  was 
read  this  morning  at  your  Lordships'  bar  by  the  learned  counsel,  that  the  judicial  factor  did  not 
know  what  the  circumstances  were,  for  he  is  actually  applying  to  Mr.  Alison,  not  as  the  purchaser 
in  1828,  to  pay  the  money,  but  he  is  applying  to  him  upon  the  bond  which  he  entered  into  with 
Mr.  Ireland  when  the  money  was  origmally  advanced.  It  is  therefore  clear  that  Mr.  Thomson 
had  so  complicated  this  matter  by  his  dealings,  that,  unfortunately,  nobody  knew  exactly  how 
it  stood. 
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My  Lords,  under  the  circumstances,  I  am  of  opinion  that  the  decision  of  the  Court  below 
▼as  right,  and  I  must  therefore  move  yoiur  Lordships  that  the  interlocutors  complained  of  be 
affirmed  with  costs. 

Interlocutors  affirmed  with  costs. 

First  Division. — Lord  Murray,  Ordinary. — Law,  Anton  and  TurnbuU,  Appellants  Solicitors, 
Richardson,  Loch,  and  Mac  Laurin,  Respondent's  Solicitors. 
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The  Aberdeen    Railway  Company,  Appellants,  v.   Blaikie  Brothersi 

RespOTidents. 

Arbitration — Submission — Contract — Agreement—  Clause — Construction — A  railway  company's 
engineer  was  made  by  contract  deed  the  arbiter  as  to  the  fumisMngs  supplied  by  a  contractor, 
with  power  to  decide  disputes  as  to  the  meaning  of  the  contract,  and  the  quantities  and  state  of 
maiAials  supplied.    The  arbiter  decided  these  points,  and  awarded  damages  for  breach  against 
the  company. 

Held  (partly  affirming  judgment),  i.  That  there  was  a  valid  agreement  to  refer  to  arbitration  ; 
2,  That  the  arbiter  named  had  power  to  construe  the  agreement  of  parties ;  but,  3.  Not  to 
assess  the  amount  of  damages  for  alleged  non-implement  of  the  agreement.^ 

The  pursuers  appealed  against  the  interlocutors  of  the  Lord  Ordinary  (20th  July  x849)9  and  of 
the  Court  (28th  Jan.  1851),  in  the  process  of  declarator,  for  the  following  reasons  :  i.  Because 
the  contract  imposed  no  obligation  on  the  appellants  to  take  from  the  respondents  all  the 
materials,  of  the  description  specified  in  the  schedule,  which  might  be  necessary  for  the  con- 
struction of  the  railway  and  works.  2.  Because  the  arbiter  had  no  power  or  authority,  under 
the  contract  or  otherwise,  to  try  the  validity  or  assess  the  amount  of  the  respondents'  claim  of 
damages  for  alleged  non-implement  of  obligation,  and  any  defence  founded  on  the  alleged  clause 
of  submission,  as  excluding  the  jurisdiction  of  the  Court,  was  groundless.  3.  Because  there  were 
no  termini  habiles  for  the  finding  in  the  interlocutor  of  the  Lord  Ordinary,  that  the  contract  was 
m  full  force,  and  obligatory  on  the  parties  ;  and  because,  even  although  it  had  been  otherwise, 
the  appellants  were  entitled  to  the  declarations  and  reservations  sought  in  the  conclusions  of  the 
summons. 

In  the  process  of  suspension,  which  in  the  Court  of  Session,  it  was  conceded,  should  abide 
^  fate  of  the  declarator,  they  also  appealed,  maintaining  in  their  printed  case  that  the 
interlocutors  in  that  process  ought  to  be  reversed  for  the  following  reasons  : — i.  Because  the 
chaiige  of  homing  was  irregular  and  defective,  in  so  far  as  the  copy  of  the  warrant  prefixed  to 
the  charge  had  not  been  duly  signed  by  the  messenger.  2.  Because,  even  if  the  contract  and 
dause  of  submission  empowered  the  arbiter  to  determine  whether  the  appellants  had  or  had  not 
been  guilty  of  any  breacn  of  obligation,  and  the  extent,  if  any,  of  such  breach,  he  was  not  em- 
powered, and  was  not  entitled,  to  assess  and  fix  the  amount  of  damage  resulting  from  such 
breach,  and  to  pronounce  judgment  for  payment.  3.  Because  the  claim  and  award,  or  decree- 
arbitral  following  thereon,  dated  in  July  1850,  were  not  warranted  by,  and  were  at  variance  with, 
Ae  previous  award  or  decree  of  6th  September  1849,  ^bich  proceeded  upon  the  claim  of  the 
respondents  for  alleged  breach  of  contract ;  and  any  decree  at  variance  with,  or  going  beyond, 
the  judgment  of  the  arbiter  of  September  1849,  must  be  regarded  as  ultra  vires  of  him. 
4*  Because,  in  the  circumstances,  as  connected  with  the  un justness  of  the  claim  and  award, 
and  the  mode  in  which  Mr.  Gibb  had  proceeded  and  acted  as  arbiter — particularly  as  to  this 
^vard,  and  his  refusal  to  hear  the  appellants,  to  consult  counsel,  or  to  give  any  information  as  to 
the  data  on  which  his  award  proceeded,  though  he  reserved  farther  claims  as  to  the  same 
matters — the  decree  and  charge  ought  to  be  suspended  simpliciter.  5.  Because,  even  if  the 
above  reasons  were  not  well  founded,  the  note  of  suspension  ought  at  all  events  to  have  been 
passed,  in  respect  of  the  challenge  of  the  contract  and  subsequent  proceedings,  including  the 
deaees-arbitral,  at  present  before  the  Court  in  the  action  of  reduction,  especially  as  the 
appellants  had  found  sufficient  caution. 

The  respondents,  in  support  of  the  judgments  of  the  Court  of  Session,  (in  the  declarator,) 
generally  referred  to  the  grounds  of  opinion  of  the  Judges.  In  regard  to  the  suspension  process, 
they  maintained  in  their /n>i/^^  case  that  the  interlocutors  were  well  founded,  because — i.  A 
dispute  and  difference  having  arisen  between  the  appellants  and  respondents  regarding  the  true 
intent  and  meaning  of  the  contract  of  22d  and  28th  September  1847,  and,  in  particular,  regarding 

*  See  previous  report  14  D.  66 ;  23  Sc.  Jur.  237.        S.  C.  i  Macq.  Ap.  461  ;  24  Sc  Jur.  537. 
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the  quantity  of  materials  contracted  for,  or  the  quantities  that  might  require  to  be  furnished 
by  the  respondents  under  the  contract,  that  dispute  and  difference  fell  to  be  determined  by  the 
arbiter  under  the  contract.  2.  Because  the  arbiter,  acting  within  his  proper  powers,  having,  by 
his  award  of  6th  September  1849,  decided,  u/,  that,  according  to  the  true  intent  and  meaning  oif 
the  contract,  the  appellants  were  bound  to  take  from  the  respondents,  at  the  contract  rates,  the 
whole  articles  of  the  description  specified  in  the  contract,  which  might  be  required  for  the  con- 
struction of  the  railway  and  works  ;  and,  2^,  that  the  appellants  were  liable  to  the  respondents 
in  damages,  for  such  loss  and  injury  as  they  might  be  able  to  shew  they  had  sustained  in  con- 
sequence of  articles  of  the  specified  description  being  taken  by  the  appellants  from  third  parties, 
and  not  from  the  respondents,  the  latter  were  entitled  to  ask,  and  the  arbiter  to  award,  damages 
in  respect  of  the  articles  of  the  specified  description  taken  by  the  appellants  from  Mr.  Hender- 
son, builder  in  Aberdeen.  3.  The  appellants  have  been  imable  to  assign  any  valid  reason  why 
either  of  the  awards  complained  of  should  be  set  aside,  or  execution  stayed. 

Bethell  Q.C.,  and  Anderson  Q.C.,  for  appellants. — i.  The  company  are  not  bound  to  take  all 
the  materials  they  require,  from  the  respondents.  Before  we  can  define  the  powers  of  the 
arbiter,  we  must  define  the  limits  of  the  contract,  for  the  arbiter  is  merely  to  interpret  what  he 
finds  within  the  four  comers  of  the  written  agreement.  The  rule  of  construction  is  the  same  in 
Scotland  as  here — Ersk.  3,  4,  9.  Now  the  contract  is  one  thing,  and  the  provisions  inserted  Id 
it  are  another  thing,  and  are  to  be  distinguished  from  the  substance  or  body  of  the  contract,  just 
as  a  conveyance  differs  from  the  various  stipulations  which  are  bound  up  in  it.  The  respondents 
confound  the  substance  with  the  provisions  of  the  contract.  The  real  substance  of  the  agree- 
ment was,  that  the  respondents  were  bound  to  supply  the  amount  of  the  schedule  more  or  less, 
but  more  only  if  we  should  give  orders  for  it.  The  measure  of  our  obligation  was  defined  by  the 
schedule.  Though  the  engineer  and  arbiter  happened  to  be  the  same  person,  yet  the  contract 
contemplated  these  ofHces  as  distinct,  and  it  was  absurd  to  say  (hat  the  company  after  providing 
for  that,  if  they  wanted  more  materials  than  the  schedule  contains,  were  to  give  orders  through 
their  own  servant  the  engineer,  and  that  they  should  nevertheless  constitute  him,  who  was  their 
servant,  the  sole  controller  of  the  amount  they  were  to  take.  The  clause  of  arbitration  was 
introduced  for  the  protection  of  the  company,  and  must  be  read  in  subordination  to  their  pover 
of  ordering  what  additional  materials  they  required.  Hence  the  arbiter  could  not  dispense  with 
the  necessity  of  getting  an  order  from  the  company  to  authorize  him,  as  engineer,  to  call  on  the 
contractors  to  provide  the  additional  quantity.  2.  All  disputes  were  not  referred  to  the  arbiter, 
and  he  has  exceeded  his  powers  in  assessing  damages.  Gibb's  authority  was  confined  to 
superintending  the  es^ecutjon  of  the  works,  and  seeing  that  the  quantities  ordered  were  of  good 
quality — he  was  to  be  the  domestic  judge  of  the  company,  exercising  his  skill  and  science  upon 
these  matters  ;  but  it  would  be  absurd  to  say  he  was  to  be  the  judge  of  everything — that  would 
be  to  make  him  sit  in  judgment  on  his  own  authority.  A  general  submission  is  always  to  be 
construed  with  reference  to  some  suit  pending — Steel  v.  Steely  22d  June  1809.  F.C. ;  and  in 
Napier  v.  Woody  7  D.  166,  a  decree-arbitral  was  reduced  because  th^  arbiter  chose  to  exceed  his 
authority,  which  was  construed  to  be  confined  to  a  superintendence  of  the  works.  So  here,  to 
assess  damages  was  clearly  dehors  the  contract,  and  power  to  do  so  is  not  contained  in  any  of  the 
three  members  of  the  arbitration  clause.  Besides,  clauses  of  this  general  kind  are  always  to  be 
construed  in  subordination  to  the  essential  object  and  intent  of  the  contract,  which  maybe 
gathered  from  the  recital,  which  is  a  valuable  gyide  in  cases  of  ambiguous  meaning.  Hence 
the  word  "hereinbefore,"  in  the  arbitration  clause,  ought  to  be  read  "herein,**  for  we  capnot  ex- 
tend the  meaning  beyond  the  actual  words  contained  in  such  clause.  To  hold,  therefore,  that 
the  arbiter  has  power  to  determine  everything,  and  supersede  a  court  of  law,  is  to  make  a  sub- 
servient clause  a  dominant  clause,  and  is  like  making  a  covenant  in  a  deed  supersede  the  deed 
itself.  As  to  the  second  appeal,  the  suspension  was  to  protect  the  company  from  paying  the 
money  found  by  the  arbiter  to  be  due  by  way  of  damage.  If,  therefore,  the  arbiter  had  exceeded 
his  powers,  the  suspension  was  competent,  and  ought  to  have  befsn  allowed. 

Roll  Q.C.,  and  Youngs  for  respondents. — i.  It  is  clear,  that  if  the  company  are  not  bound  to 
take  more  than  the  amount  in  the  schedule,  neither  are  they  bound  to  take  even  that  unless  they 
choose  ;  for  if  the  company  are  only  to  take  what  the  engineer  orders,  the  engineer  may  refuse 
to  order.  The  phrase,  "as  the  engineer  may  require,"  gives,  as  we  contend,  no  arbitrary  dis- 
cretion to  him,  otherwise  he  would  have  it  from  beginning  to  end  ;  but  it  merely  means,  "as  the 
company  may  need,"  implying  that  all  the  materials  necessary  w^re  to  be  taken  from  us.  2.  It 
was  competent  to  the  arbiter  to  assess  damages.  It  is  usual  in  Scotland  to  refer  questions  of 
law  as  well  as  fact  to  arbiters  ;  and  Lord  Campbell,  in  Mackenzie  v.  GirvoHy  2  Bell's  App.  Ca. 
55,  thinks  it  is  a  better  practice  than  what  prevails  here.  Accordingly,  the  Court  has  refused  to 
reduce  a  decree-arbitral  on  the  ground  that  it  involves  the  decision  of  a  question  of  law — Gray  v. 
BrowHy  II  S.  353.  Here  the  company  break  the  contract  deliberately.  Who,  then,  is  to  judge 
between  us?  Obviously,  the  arbiter,  to  whom  have  been  referred  "all  disputes  and  diflferences 
arising  out  of  the  execution,  or  failure  to  execute  the  contract.** 
[Lord  Chancellor.— Can  the  arbiter  from  time  to  time  award  damages  for  each  breach  in 
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succession  ?  If  an  action  were  brought  at  law,  one  entire  damage  would  be  given  ;  but  you  seem 
to  say  the  arbiter  can  go  on  and  award  repeated  damages — it  may  be  a  thousand  successive 
times?] 

We  must  admit  he  would  have  this  power,  and  the  contract  seems  to  contemplate  his  giving  ' 
out  interim  decrees. 

[Lord  Chancellor. — ^Then,  if  a  ton  of  iron  is  wrong,  however  petty  the  complaint,  it  is 
competent  for  you  to  go  before  him  and  claim  damages  ?] 

Yes ;  and  there  are  many  advantages  in  such  an  arrangement,  for  while  in  a  Court  of  law  you 
are  not  permitted  to  extend  the  conclusions  of  your  action,  here  you  can  go  before  the  arbiter 
at  any  time,  and  bring  the  matters  before  his  notice  as  they  occur.  There  is  no  averment  that 
ve  have  been  harassing  the  company  with  petty  claims. 

[Lord  Chancellor.— Then,  ir  one  dispute  arise,  you  can  call  on  the  arbiter  to  keep  the 
matter  open  for  the  next  ten  years,   to  allow  other  disputes  to  be  brought  in  afterwards  1"] 

The  dispute  may  be  one,  though  the  periods  of  the  damage  accruing  may  be  different,  as  in 
the  present  case,  and  hence  the  propriety  of  interim  decrees  being  pronounced.  An  arbiter's 
powers  are  extensive  in  this  respect — Pitcaim  v.  Drummond,  i  S.  431  ;  i  W.  S.  194  ;  Gray  v. 
BroufHy  supra.  As  to  the  suspension,  most  of  the  matter  introduced  here  would  belong  more 
properly  to  an  action  of  reduction.  There  was,  in  fact,  no  misconduct  on  the  part  of  the  arbiter. 
It  is  well  known  railway  companies  are  in  the  habit  of  putting  off  and  protracting  proceedings, 
and  it  was  to  check  this,  that  the  arbiter  acted  as  he  did. 

Lord  Chancellor  St.  Leonards. — My  Lords,  in  this  case,  which  depends  on  a  question 
of  construction  of  the  articles  of  agreement  which  were  entered  into  between  the  parties,  several 
questions  were  raised.  The  main  point  was,  whether  or  not  the  arbiter  had,  under  the  articles 
in  question,  a  power  to  determine  the  construction  of  all  the  covenants  and  obligations  in  the 
instnunent.  That  led  to  a  consideration  of  what  was  the  true  construction  of  the  agreement, 
although  they  are  very  distinct  questions.  The  third  question  was,  whether  he  had  exercised 
properly  the  jK)wer  which  he  assumed,  of  assessing  the  damages  for  the  breach,  and  continuing 
to  assess  those  damages. 

Now,  my  Lords,  I  am  clearly  of  opinion  that,  by  the  true  construction  of  the  agreement,  the 
parties  were  not  bound  to  take  all  the  materials  which  they  required  from  the  company.  But 
the  question  of  the  construction  of  the  arbiter's  power,  is  quite  a  different  question ;  for  if,  by 
that  clause,  power  is  gfiven  to  the  arbiter  to  decide  upon  the  true  meaning  of  all  the  obligations, 
it  is  then  perfectly  indifferent  what  my  opinion  may  be  in  regard  to  the  true  construction, 
because,  whether  he  has  decided  erroneously  or  correctly^  if  he  had  the  power,  that  must  be  the 
construction  adopted. 

Now,  my  Lords,  that  is  a  mere  question  of  construction,  and  not  depending  upon  any  rule  of 
law.  The  words  naturally  import,  no  doubt,  upon  looking  at  them,  that  the  arbiter  had  the 
power.  Fo«r  Judges  of  the  Court  below  were  in  favour  of  that  construction.  My  noble  and 
learned  (riend  is  of  opinion  with  the  majority.  My  opinion  upon  the  true  construction  of  the 
contract  certainly  would  be,  that  the  arbiter  had  not  the  power ;  but,  as  the  matter  stands,  it  is 
a  question  simply  of  construction ;  it  is  an  ambiguous  clause ;  and  there  being  so  much  authority 
in  favoor  of  the  construction  of  the  Court  below,  that  part  of  the  judgment  of  the  Court  below 
▼ill  be  affirmed.  My  noble  and  learned  friend  and  myself  have  both  agreed  that  the  arbiter  has 
exceeded  his  power  as  re^rds  the  assessing  of  the  damages,  and  therefore  that  part  of  the 
mteriocutor  which  affirms  his  proceeding  in  that  respect,  will  be  reversed ;  and  the  cause  will  be 
remitted  to  the  Court  below  to  do  what  may  be  just,  and  we  will  ask  the  learned  counsel  on  both 
sides  to  draw  up  a  minute  of  what  they  think  should  be  the  nature  of  that  remit. 

My  Lords,  with  regard  to  the  second  appeal,  we  think  there  is  no  sufficient  ground  for  that 
2pp^ ;  and,  therefore,  it  will  be  dismissed  with  costs. 

Mr.  Anderson. — Will  your  Lordships  allow  me  to  mention,  that  that  appeal  will  depend  very 
mu:h  on  the  fate  of  the  first  appeal.     That  was  a  suspension. 

Lord  Chancellor. — We  cannot  hear  any  new  argument  upon  it.  The  interdict  depends 
nppn  the  second  proceeding.  We  are  of  opinion  against  it,  and  we  think  the  interdict  cannot 
be  maintained,  and  that,  consequently,  that  appeal  must  be  dismissed  with  costs. 

Lord  Brougham. — My  Lords,  my  noble  and  learned  friend  has  very  distinctly  stated  the  three 
points  which  arose  in  this  case.  One  point  was,  whether  or  not  the  construction,  put  on  the 
agreement  of  the  parties  to  the  reference  by  the  arbiter,  was  accurate  or  not,  in  which  we  differ 
from  the  arbiter.  But,  as  my  noble  and  learned  friend  has  just  observed,  that  is  wholly  imma- 
terial in  this  case,  because  the  real  point  is,  whether  or  not  the  parties  did  intend  to  submit  that 
among  other  matters  to  the  arbiter.  My  noble  and  learned  friend  and  myself  unhappily  differ 
ttpon  the  second  point.  It  is  quite  unnecessary  to  say  whether  we  agree  upon  the  first ;  because, 
differing  upon  the  second,  and  agreeing  as  my  learned  friend  does  in  the  propriety  of  our  affirm- 
ing upon  that  second  view  of  the  case,  it  becomes  wholly  unnecessary  to  consider  which  way  the 
tight  is  on  the  first 

Lordsy  on  the  other  point,  namely,  with  respect  to  the  assessment  of  damages,  we  are 
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entirely  agreed ;  therefore,  upon  that  point,  there  will  be  no  difficulty  as  to  the  judgment  to  be 
pronounced.  At  the  same  time,  it  is  well,  as  my  noble  and  learned  friend  said,  that  the  learned 
counsel  should  give  in  a  scheme  on  both  sides.  I  entirely  agree  with  my  noble  and  learned 
friend,  that  our  course  here  would  not  be  difficult  if  it  was  a  mere  question  of  law ;  but  we  consider 
this  to  be  a  question  on  the  construction  of  an  instrument,  which  is  to  a  certain  degree  a  question 
of  law,  inasmuch  as  these  questions  are  for  the  Court,  not  for  the  jury;  nevertheless,  it  is  in  the 
nature  of  a  question  of  fact  so  far,  that  it  is  for  the  purpose  of  discovering  what  the  intentions 
of  the  parties  are,  that  you  undertake  the  examination  of  that  instrument ;  and,  therefore,  on 
that  ground  it  is  that  we  have  come  to  this  opinion. 

Interlocutors  in  process  of  declarator  in  part  affirmed  and  in  part  reversed^  with  a  remit 

Interlocutors  in  suspension  affirmed  witn  costs. 
First  Division. — Lord  Ivory,  Ordinary. — James  Davidson,  Appellant^  Solicitor, — Dodds  and 
Greig,  Respondents*  Solicitors, 


JUNE  28,  1852. 

Mrs.  Martha  Stodvart,  Appellant,  v.  Dr.  James  Grant  and  others,  (Trustees 
of  the  late  Mrs.  Agnes  Barclay  or  Bell  and  Misses  Murray,)  Respondents. 

Testament — Intention,  Implied — Presumption — Clause — Construction — Revocation — A  lady M 

leaving  seven  writings  of  a  testamentary  nature,  in  construing  which  the  Court  of  StsstM 

held  that  three  of  them  were  to  be  taken  as  revoking  the  others^  and  exclusively  regulating  tk 

succession. 
Held  (reversing  judgment),  that  there  were  not  sufficient  grounds  for  holdinsr  thai  the  three  revokd 

the  others;  and  held  that  the  whole  seven  were  to  be  dealt  with  as  forming  the  will  of  the  testatrix; 

and  remit  accordingly  made  to  the  Court  of  Session  to  consider  the  effect  to  be  given  to  iki 

declarations  contained  in  the  various  writings. 
The  fact  that  a  legacy  of  the  same  amount  is  given  to  the  same  person  in  a  subsequent  will 

raises  no  presumption  that  tJte  prior  legacy  was  revoked} 

Miss  Stoddart  appealed  against  the  judgment  of  the  Court,  stating  in  her  printed  cast  die 
following'  reasons : — i.  Because,  where  a  deceased  executes  a  variety  of  testamentary  writings 
relative  to  his  succession,  all  which  are  found  in  his  repositories  at  his  decease,  they  are  all  under- 
stood and  presumed,  according  to  the  law  of  Scotland,  to  form  one  settlement,  unless  either 
T^vQ\ic6.  per  expressum,0T  by  necessary  implication,  as  being  contradictory  and  incompatible  with 
each  other.  2.  Because  in  this  case,  where  there  is  admittedly  no  express  revocation,  the  four 
testamentary  writings  executed  by  Mrs.  Bell  prior  to  1844,  and  found  in  her  repositories  at  her 
death,  cannot  be  presumed  or  taken  to  be  revoked  by  the  deeds  executed  by  her  in  1844  and  i%K^ 
inasmuch  as  these  deeds,  in  their  material  operation,  are  nowise  incompatible  with  the  Utter 
deeds,  and  the  whole  series  may  receive  effect — the  amount  of  the  succession  of  the  deceased 
being  quite  sufficient  to  satisfy  all  the  existing  legacies  left  by  all  the  deeds  in  question,  and  still 
to  leave  a  considerable  amount  of  residue  as  intestate  succession  to  the  next  of  kin.  3.  Because^ 
in  addition  to  the  general  presumption  in  favour  of  the  existence  and  operative  character  of  all 
the  testamentary  writings  executed  by  Mrs.  Bell,  there  are  in  this  case  a  variety  of  circumstances^ 
tending  to  exclude  the  inference,  that  the  later  deeds  of  1844  and  1845  were  intended  to  revoke 
all  the  previous  testamentary  deeds,  and  to  form  in  themselves  the  only  settlement  of  the  deccasoL 
For,  (i.)  The  deed  of  1828  expressly  reserves  a  power  to  revoke.  But  the  deed  of  1845  contaiai 
no  revocation  of  that  deed,  or  of  any  prior  testamentary  writings ; — though  such  a  clause  is  matte^ 
of' usual  style  where  a  revocation  is  intended; — though  the  deed  of  1845  was  prepared  byth^ 
same  man  of  business  who  framed  the  deed  of  1828,  and  who  could  not  be  ignorant  of  the  exi^ 
ence  of  the  deed  which  he  had  himself  prepared.  (2.)  The  deeds  of  1844  and  184$  confessed^ 
do  not  form  a  complete  settlement  or  testamentary  deed  disposing  of  the  whole  estate  and  effec' 
of  the  deceased.  On  the  contrary,  these  deeds,  taken  by  themselves,  would  dispose  only  of 
small  portion  of  that  succession.  And  as  they  contain  no  nomination  of  residuary  legatees, 
no  such  legatees  were  ever  appointed  by  Mrs.  Bell,  the  result,  according  to  the  views  maintaiiM 
by  the  executors,  would  be,  to  leave  Mrs.  Bell  intestate  as  to  the  great  mass  of  her  successioaJ 
But  the  presumption  of  law  being  against  intestacy  generally,  a  similar  presumption  holds  agaifllj 
increasing  the  amount  of  intestate  succession,  which  would  be  the  result  of  disregarding  QJ 
holding  as  revoked  the  writings  executed  by  Mrs.  Bell  prior  to  1844.     If  the  deeds  executed  «| 

*  See  previous  report  11  D.  860;  21  Sc.  Jur.  241,        S.  C  i  Macq.  Ap.  163;  24  Sc.  Jur.  55^; 
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1844  and  1845  had  formed  a  complete  testamentary  disposition  of  the  whole  estate  of  the 
deceased,  there  might  have  been  some  ground  for  holding  them  as  superseding  prior  deeds  \  but 
vhere  it  is  undeniable  that  they  form  in  any  view  but  a  partial  settlement,  there  can  be  no  room 
for  the  inference  that  they  were  intended  to  recall  prior  testaments.     (3.)  It  is  plain  from  the 
terms  of  the  deed  of  1837,  executed  by  Mrs.  Bell,  that  the  deceased  contemplated  that  her 
suaession  was  to  be  ultimately  regulated  by  a  variety  of  writings,  and  that  any  deed  subsequently 
executed  by  her,  was  not  to  be  taken  as  revoking  prior  deeds,  but  as  additional  to  these,  and  lo 
receive  effect  along  with  them ;  because,  by  that  deed,  she  provides,  that  "  whatever  other  legacy, 
or  whatever  else  I  may  afterwards  name  on  this  or  any  other  piece  of  paper,  the  trustees  will 
have  the  goodness  to  order  to  be  paid."    (4.)  The  opinions  of  some  of  tne  Judges  in  the  Court 
below  appeared  to  rest  on  the  view,  that  the  writings  executed  by  Mrs.  Bell  formed  "a  succession 
of  wills,**  each  revoking  its  predecessor  by  implication.    This  was  expressly  stated  by  Lord 
Mackenzie  as  the  ground  on  which  he  proceeded.     But  it  is  impossible  so  to  regard  them.     For 
instance,  the  writing  executed  in  1842,  though,  like  the  rest,  denominated  her  last  will  and  testa- 
ment, contains  a  mere  bequest  of  furniture,  and  never  can  be  taken  to  have  re\roked  the  deeds 
of  1828,  1837,  and  184a     In  like  manner,  the  deed  of  1844,  which  is  limited  to  her  dwelling- 
place  in  George's  Place,  and  the  furniture  therein,  cannot  have  been  intended,  and  cannot 
reasonably  be  held  to  revoke  the  writings  which  had  preceded  it,  so  as  to  make  the  testatrix  die 
intestate  as  to  everything  not  disposed  of  by  that  deed.     But  if  there  was  no  revocation  of  prior 
deeds  up  to  the  time  when  the  deed  of  1 845  was  executed,  the  whole  testamentary  writings  of 
Mrs.  Bell  must  be  regarded  as  a  series  of  codicils  to  be  taken  together,  and  not  as  a  succession 
of  wills,  each  revoking  its  predecessor.    (5.)  By  holding  the  deeds  of  1844  and  1845  as  consti- 
tuting the  settlement  of  Mrs.  Bell  to  the  exclusion  of  all  the  prior  writings,  various  charitable 
bequests  to  charitable  institutions,  which  it  was  the  object  of  the  testatrix  to  favour,  would  be 
evacuated— contrary  to  the  rule  of  law,  which  never  implies  a  revocation  of  such  bequests  without 
express  words. 

The  respondents  in  xYmr  printed  case  stated  the  following  grounds: — i.  Because  the  loose 
and  imperfect  writings  dated  prior  to  26th  June  1844,  and  found  in  the  repositories  of  Mrs.  Bell, 
seem  to  have  been  intended  to  supersede  each  other,  and  to  be  a  series  of  last  wills  which  she 
made  from  time  to  time,  and  all  of  which  were  superseded  by  the  posterior  deeds  or  writings, 
which,  it  has  been  decided,  must  regulate  his  succession.  2.  Because  the  three  deeds  which  had 
been  decided,  by  the  interlocutor  under  appeal,  to  regulate  Mrs.  Bell' s  succession,  were  plainly 
mtended  by  her  to  do  so;  and  the  other  deeds  above  mentioned,  dated  anterior  to  June  1844, 
could  not  be  combined  with  the  subsequent  writings  without  defeating  the  plain  intentions  and 
will  of  Mrs.  BelL 

Kelly  Q.C.,  and  Anderson  Q.C,  for  appellant. — The  law  of  Scotland  does  not  differ  from  that 
of  England  on  this  question.  That  law  is,  that  if,  on  the  death  of  a  party,  several  testamentary 
instruments  be  found,  each  charged  with  legacies  either  to  the  same  or  different  persons,  all  these 
instruments  become  efTectual,  and  it  is  only  when  the  last  or  the  later  revokes  the  prior  or  any 
portion  thereof,  that  effect  will  not  be  given  to  such  prior  document  in  whole  or  part.  Revocation 
is  either  express  or  implied.  Each  case  obviously  must  stand  on  its  own  circumstances,  and  we 
say  there  is  no  revocation  here. 

[Li)RD  Brougham. — Do  the  words,  "  I  hereby  make  my  last  will  and  testament,"  not  imply 
revocation?] 

These  words  are  merely  formal,  and  are  not  to  be  interpreted  literally.  Thus,  in  the  present 
case  we  find  these  words  prefixed  to  the  paper  in  which  the  testatrix  bequeaths  her  furniture  only, 
and  where  there  is  no  residuary  legatee  or  executor  named,  or  apparently  meant  to  be  named. 
It  is  only  from  some  inconsistency  in  dealing  with  the  matters  disposed  of  by  two  instruments, 
that  revocation  results — Williams'  Exec.  132;  Masterman  v.  Maberleyy  2  Hagg.  235 ;  Swinburne, 
P-  7i  S  II.  The  same  rule  exists  in  the  law  of  Scotland  as  to  the  effect  of  inconsistencies. — 
HordnrugKs  case,  10  D.  824 ;  Thomson  v.  Lyelly  1 5  S.  32  ;  Murray  v.  Smithy  9  S.  378  ;  Straton^s 
Trustees  v.  Cunningham,  2  D.  820.  V.  C.  Wigram  explains  the  principle  in  Lee  v.  Pain,  4  Hare, 
216.  There  is  no  case  of  revocation  where  both  instruments  can  be  executed  completely  when 
taken  together.  There  are  clauses  reserving  a  power  of  revocation  in  three  of  the  instruments 
bere^  which  seems  usual  in  Scotland,  though  quite  superfluous.  It  is,  however,  material  to  notice, 
that  the  man  of  business  who  put  these  clauses  into  the  subsequent  deed,  and  knew  that  the 
former  existed,  did  not  expressly  revoke  the  previous  deeds.  The  only  words  in  the  deed  (No. 
6)  out  of  which  a  revocation  can  be  operated,  are  these — *'  I  have  now  resolved  to  make  a  settle- 
pent  of  my  personal  estate  in  manner  hereinafter  written,  &c/*  This  amounts  merely  to  an 
intention,  which,  we  grant,  may  have  existed  at  the  time,  to  dispose  of  the  whole  of  her  estate, 
hut  she  did  not  carry  it  out.  By  way  of  test,  let  us  suppose  she  had  gone  no  further  than  a 
single  legacy,  would  that  revoke  the  legacies  to  other  persons  in  a  previous  well-executed  instru- 
ment ?  There  is  also  internal  evidence  from  the  table  of  her  assets,  which  shews  that,  as  her 
fbrtane  accumulated,  she  drew  out  these  additional  instruments.  Besides,  she  was  a  charitable 
^y;  and  the  reasonable  inference  is^  that  she  meant  the  legacies  to  be  cumulative.    Though 
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entirely  agreed ;  therefore,  upon  that  point,  there  will  be  no  difficulty  as  to  the  judgment  to  be 
pronounced.  At  the  same  time,  it  is  well,  as  my  noble  and  learned  friend  said,  that  the  learned 
counsel  should  give  in  a  scheme  on  both  sides.  I  entirely  agree  with  my  noble  and  learned 
friend,  that  our  course  here  would  not  be  difficult  if  it  was  a  mere  question  of  law ;  but  we  consider 
this  to  be  a  question  on  the  construction  of  an  instrument,  which  is  to  a  certain  degree  a  question 
of  law,  inasmuch  as  these  questions  are  for  the  Court,  not  for  the  jury;  nevertheless,  it  is  in  the 
nature  of  a  question  of  fact  so  far,  that  it  is  for  the  purpose  of  discovering  what  the  intentions 
of  the  parties  are,  that  you  undertake  the  examination  of  that  instrument ;  and,  therefore,  on 
that  ground  it  is  that  we  have  come  to  this  opinion. 

Interlocutors  in  process  of  declarator  in  part  affirmed  and  in  part  reversed^  with  a  remit. 

Interlocutors  in  suspension  affirmed  with  costs. 
First  Division. — Lord  Ivory,  Ordinary, — James  Davidson,  Appellant^  Solicitor.— T> odds  and 
Greig,  Respondents^  Solicitors. 


JUNE  28,  1852. 

Mrs.  Martha  Stoi^dakt,  Appellant,  v.  Dr.  James  Grant  and  others,  (Trustees 
of  the  late  Mrs.  Agnes  Barclay  or  Bell  and  Misses  Murray,)  Respondents. 

Testament — Intention,  Implied — Presumption — Clause — Construction — Revocation — A  lady  died 

leaving  seven  writings  of  a  testamentary  nature,  in  construing  which  the  Court  0/  Session 

held  that  three  of  them  were  to  be  taken  as  revoking  the  others^  and  exclusively  regulating  the 

succession. 
Held  (reversing  judgment),  that  there  were  not  sufficient  grounds  for  holding  that  the  three  revoked 

the  others;  and  held  that  the  whole  seven  were  to  be  decut  with  as  forming  the  will  of  the  testatrix; 

and  remit  accordingly  made  to  the  Court  of  Session  to  consider  the  effect  to  be  given  to  the 

declarations  contained  in  the  various  writings. 
The  fact  that  a  legacy  of  the  same  amount  is  given  to  the  same  person  in  a  subsequent  mil 

raises  no  presumption  that  tJie  prior  legacy  was  revoked.^ 

Miss  Stoddart  appealed  against  the  judgment  of  the  Court,  stating  in  her  printed  case  the 
following'  reasons: — i.  Because,  where  a  deceased  executes  a  variety  of  testamentary  writings 
relative  to  his  succession,  all  which  are  found  in  his  repositories  at  his  decease,  they  are  all  under- 
stood and  presumed,  according  to  the  law  of  Scotland,  to  form  one  settlement,  unless  either 
TQvo\it6.  per  expressum,  or  by  necessary  implication,  as  being  contradictory  and  incompatible  with 
each  other.  2.  Because  in  this  case,  where  there  is  admittedly  no  express  revocation,  the  four 
testamentary  writings  executed  by  Mrs.  Bell  prior  to  1844,  and  found  in  her  repositories  at  her 
death,  cannot  be  presumed  or  taken  to  be  revoked  by  the  deeds  executed  by  her  in  1844  and  1845, 
inasmuch  as  these  deeds,  in  their  material  operation,  are  nowise  incompatible  with  the  latter 
deeds,  and  the  whole  series  may  receive  effect — the  amount  of  the  succession  of  the  deceased 
being  quite  sufficient  to  satisfy  all  the  existing  legacies  left  by  all  the  deeds  in  question,  and  still 
to  leave  a  considerable  amount  of  residue  as  intestate  succession  to  the  next  of  kin.  3.  Because, 
in  addition  to  the  general  presumption  in  favour  of  the  existence  and  operative  character  of  all 
the  testamentary  writings  executed  by  Mrs.  Bell,  there  are  in  this  case  a  variety  of  circumstances 
tending  to  exclude  the  inference,  that  the  later  deeds  of  1844  and  1845  were  intended  to  revoke 
all  the  previous  testamentary  deeds,  and  to  form  in  themselves  the  only  settlement  of  the  deceased. 
For,  (i.)  The  deed  of  1828  expressly  reserves  a  power  to  revoke.  But  the  deed  of  1845  contains 
no  revocation  of  that  deed,  or  of  any  prior  testamentary  writings ; — though  such  a  clause  is  matter 
of' usual  style  where  a  revocation  is  intended; — though  the  deed  of  1845  ^*s  prepared  by  the 
same  man  of  business  who  framed  the  deed  of  1828,  and  who  could  not  be  ignorant  of  the  exist- 
ence of  the  deed  which  he  had  himself  prepared.  (2.)  The  deeds  of  1844  and  1845  confessedly 
do  not  form  a  complete  settlement  or  testamentary  deed  disposing  of  the  whole  estate  and  effects 
of  the  deceased.  On  the  contrary,  these  deeds,  taken  by  themselves,  would  dispose  only  of  a 
small  portion  of  that  succession.  And  as  they  contain  no  nomination  of  residuary  legatees,  and 
no  such  legatees  were  ever  appointed  by  Mrs.  Bell,  the  result,  according  to  the  views  maintained 
by  the  executors,  would  be,  to  leave  Mrs.  Bell  intestate  as  to  the  great  mass  of  her  succession. 
But  the  presumption  of  law  being  against  intestacy  generally,  a  similar  presumption  holds  against 
increasing  the  amount  of  intestate  succession,  which  would  be  the  result  of  disregarding  or 
holding  as  revoked  the  writings  executed  by  Mrs.  Bell  prior  to  1844.     If  the  deeds  executed  in 

*  See  previous  report  11  D.  860;  21  Sc.  Jur.  241.         S.  C  i  Macq.  Ap.  163:  24  Sc.  Jur.  555. 
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1844.  and  1845  had  formed  a  complete  testamentary  disposition  of  the  whole  estate  of  the 
deceased,  there  might  have  been  some  ground  for  holding  them  as  superseding  prior  deeds;  but 
where  it  is  undeniable  that  they  form  in  any  view  but  a  partial  settlement,  there  can  be  no  room 
for  the  inference  that  they  were  intended  to  recall  prior  testaments.  (3.)  It  is  plain  from  the 
terms  of  the  deed  of  1837,  executed  by  Mrs.  Bell,  that  the  deceased  contemplated  that  her 
succession  was  to  be  ultimately  regulated  by  a  variety  of  writings,  and  that  any  deed  subsequently 
executed  by  her,  was  not  to  be  taken  as  revoking  prior  deeds,  but  as  additional  to  these,  and  lo 
receive  effect  along  with  them ;  because^  by  that  deed,  she  provides,  that  "  whatever  other  legacy, 
or  whatever  else  I  may  afterwards  name  on  this  or  any  other  piece  of  paper,  the  trustees  will 
have  the  goodness  to  order  to  be  paid."  (4.)  The  opinions  of  some  of  tne  Judges  in  the  Court 
bebw appeared  to  rest  on  the  view,  that  the  writings  executed  by  Mrs.  Bell  formed  ''a  succession 
of  wills,^  each  revoking  its  predecessor  by  implication.  This  was  expressly  stated  by  Lord 
Mackenzie  as  the  ground  on  which  he  proceeded.  But  it  is  impossible  so  to  regard  them.  For 
instance,  the  writing  executed  in  1842,  though,  like  the  rest,  denominated  her  last  will  and  testa- 
ment, contains  a  mere  bequest  of  furniture,  and  never  can  be  taken  to  have  revoked  the  deeds 
of  1828,  1837,  and  1840.  In  like  manner,  the  deed  of  1844,  which  is  limited  to  her  dwelling- 
place  in  George's  Place,  and  the  furniture  therein,  cannot  have  been  intended,  and  cannot 
reasonably  be  held  to  revoke  the  writings  which  had  preceded  it,  so  as  to  make  the  testatrix  die 
intestate  as  to  everything  not  disposed  of  by  that  deed.  But  if  there  was  no  revocation  of  prior 
deeds  up  to  the  time  when  the  deed  of  1845  ^^^  executed,  the  whole  testamentary  writings  of 
Mrs.  Bell  must  be  regarded  as  a  series  of  codicils  to  be  taken  together,  and  not  as  a  succession 
of  wills,  each  revoking  its  predecessor.  (5.)  By  holding  the  deeds  of  1844  and  1845  as  consti- 
tuting the  settlement  of  Mrs.  Bell  to  the  exclusion  of  all  the  prior  writings,  various  charitable 
bequests  to  charitable  institutions,  which  it  was  the  object  of  the  testatrix  to  favour,  would  be 
evacuated — contrary  to  the  rule  of  law,  which  never  implies  a  revocation  of  such  bequests  without 
express  words. 

The  respondents  in  their  printed  case  stated  the  following  grounds: — i.  Because  the  loose 
and  imperfect  writings  dated  prior  to  26th  June  1844,  and  found  in  the  repositories  of  Mrs.  Bell, 
seetn  to  have  been  intended  to  supersede  each  other,  and  to  be  a  series  of  last  wills  which  she 
made  from  time  to  time,  and  all  of  which  were  superseded  by  the  posterior  deeds  or  writings, 
which,  it  has  been  decided,  must  regulate  his  succession.  2.  Because  the  three  deeds  which  had 
been  decided,  by  the  interlocutor  under  appeal,  to  regulate  Mrs.  Bellas  succession,  were  plainly 
intended  by  her  to  do  so;  and  the  other  deeds  above  mentioned,  dated  anterior  to  June  1844, 
could  not  be  combined  with  the  subsequent  writings  without  defeating  the  plain  intentions  and 
will  of  Mrs,  BelL 

KeIfyQ,C.,  and  Anderson  Q.C,  for  appellant. — The  law  of  Scotland  does  not  differ  from  that 
of  England  on  this  Question.  That  law  is,  that  if,  on  the  death  of  a  party,  several  testamentary 
instruments  be  found,  each  charged  with  legacies  either  to  the  same  or  different  persons,  all  these 
instruments  become  effectual,  and  it  is  only  when  the  last  or  the  later  revokes  the  prior  or  any 
jwrtion  thereof,  that  effect  will  not  be  given  to  such  prior  document  in  whole  or  part.  Revocation 
is  either  express  or  implied.  Each  case  obviously  must  stand  on  its  own  circumstances,  and  we 
say  there  is  no  revocation  here. 

[Lord  Brougham. — Do  the  words,  "  I  hereby  make  my  last  will  and  testament."  not  imply 
revocation  .^ 

These  words  are  merely  formal,  and  are  not  to  be  interpreted  literally.  Thus,  in  the  present 
case  we  find  these  words  prefixed  to  the  paper  in  which  the  testatrix  bequeaths  her  furniture  only, 
and  where  there  is  no  residuary  legatee  or  executor  named,  or  apparently  meant  to  be  named. 
It  is  only  from  some  inconsistency  in  dealing  with  the  matters  disposed  of  by  two  instruments, 
that  revocation  results — Williams'  Exec.  132 ;  Masterman  v.  Maberley,  2  Hagg.  235 ;  Swinburne, 
p.  7,  §  1 1.  The  same  rule  exists  in  the  law  of  Scotland  as  to  the  effect  of  inconsistencies. — 
HorsbrugKs  case^  10  D.  824 ;  Thomson  v.  Lyell^  15  S.  32  ;  Murray  v.  Smithy  9  S.  378  ;  Straton^s 
Trustees  v.  Cunningham,  2  D.  820.  V.  C.  Wigram  explains  the  principle  in  Lee  v.  Pain,  4  Hare, 
216.  There  is  no  case  of  revocation  where  both  instruments  can  be  executed  completely  when 
taken  together.  There  are  clauses  reserving  a  power  of  revocation  in  three  of  the  instruments 
bere,  which  seems  usual  in  Scotland,  though  quite  superfluous.  It  is,  however,  material  to  notice, 
that  the  man  of  business  who  put  these  clauses  into  the  subsequent  deed,  and  knew  that  the 
former  existed,  did  not  expressly  revoke  the  previous  deeds.  The  only  words  in  the  deed  (No. 
6)  out  of  which  a  revocation  can  be  operated,  are  these — *'  I  have  now  resolved  to  make  a  settle- 
nient  of  my  personal  estate  in  manner  hereinafter  written,  &c."  This  amounts  merely  to  an 
intention,  which,  we  grant,  may  have  existed  at  the  time,  to  dispose  of  the  whole  of  her  estate, 
but  she  did  not  carry  it  out.  By  way  of  test,  let  us  suppose  she  had  gone  no  further  than  a 
single  legacy,  would  that  revoke  the  legacies  to  other  persons  in  a  previous  well-executed  instru- 
ment ?  There  is  also  internal  evidence  from  the  table  of  her  assets,  which  shews  that,  as  her 
fortune  accumulated,  she  drew  out  these  additional  instruments.  Besides,  she  was  a  charitable 
lady ;  and  the  reasonable  inference  is^  that  she  meant  the  legacies  to  be  cumulative.    Though 
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ve  do  not  say  that  a  different  rule  applies  to  her  bequests  to  charities,  still  the  circumstance  is 
not  immaterial  as  reflecting  a  light  on  her  intention,  that  if  the  last  will  be  held  to  revoke  the 
prior,  many  of  these  bequests  will  be  made  void,  whereas  a  favourable  intention  towards  a  public 
charity  is  likely  to  be  more  steady  than  towards  individuals.  The  effect  of  holding  the  three 
last  papers  as  constituting  her  will,  will  be  to  make  the  testatrix  intestate  to  a  large  amount, 
whereas  the  law  does  not  favour  intestacy. — i  Jarman,  155.  The  circumstance,  that  no  residuary 
legatee  was  appointed,  also  favours  the  supposition,  that  the  legacies  were  meant  to  be  cumulative. 
Besides,  there  are  ample  funds  to  satisfy  the  legacies  in  all  the  instruments.  The  onus^  however, 
lies  on  the  respondents,  to  shew  that  the  last  instruments  revoke  the  prior. 

Bethell  Q.C.,  and  Rolt  Q.C.,  for  respondents. — The  House  here  sits  as  a  court  of  probate,  and 
we  may  look  at  the  adminicular  proofs,  that  is,  the  circumstances  in  which  the  documents  were 
found.  We  admit  that  the  rules  of  evidence  as  to  the  fact  of  a  will,  are  different  from  those  as 
to  the  construction^  and  that,  in  the  latter  case,  we  look  only  at  the  four  comers  of  the  instrument, 
while  in  the  former  we  ma]|  look  at  something  more. 
[Lord  Chancellor. — Is 'that  "  something  more'*  evidence  of  intention?] 

It  tends  to  that,  certainly.  Perhaps  if  we  minutely  considered  the  facts  of  the  early  deeds 
being  found  much  defaced,  and  abounding  in  blanks,  and  lying  in  a  napery  press,  while  the  latter 
were  more  carefully  deposited  in  a  bandbox,  we  might  gain  a  little ;  but  we  do  not  press  this 
point, — yet  it  is  competent  always  to  take  into  consideration  something  beyond  the  mere  docu- 
ments :  Greenougk  v.  Martin^  2  Addams,  239.  Thus  in  Coot  v.  Boyd,  2  Brown  C.C.  52 f,  where 
the  second  codicil  was  only  a  repetition  of  the  former,  parole  evidence  was  admitted  to  shew  the 
legacy  was  cumulative.  The  true  rule  is,  that  in  questions  between  several  testamentary  instru- 
ments, whether  the  latter  supersedes  the  prior,  we  must  look  to  that  instrument,  which  is  repre- 
sented as  being  the  last,  which  bears  that  impress  on  its  surface,  and  derive  our  conclusions,  as 
to  the  intention  of  the  testator,  from  what  the  instrument  itself  professes  to  do.  The  arguments 
on  the  other  side  are  grounded  on  the  result  and  effects  of  holding  the  last  three  documents  as 
exclusively  valid.  What  the  effect  rr.ay  be,  is  totally  irrelevant.  Here  the  instrument  (No.  6) 
bears  on  the  face  of  it  to  be  a  settlement  of  her  personal  estate.  The  words  '^  my  personal 
estate,"  mean  the  whole  personal  estate,  iust  as  the  words  ''  my  body,**  mean  my  whole  body, 
including  arms  and  legs.     Whether  the  will  de  facto  disposes  of  the  whole  or  not,  it  revokes  the 

f  receding  wills  by  necessary  implication. 
Lord  Brougham. — Suppose  A,  by  a  will,  leaves  legacies  to  his  family,  but  appoints  no  execu- 
tors, and  no  residuary  legatee,  and  that  he  then  makes  another,  which  he  calls  his  iast — at  least 
let  us  assume  it  is  his  last — in  which  he  says  nothing  about  his  family,  but  gives  legacies  to  his 
servants,  and  appoints  executors, — suppose  nothing  inconsistent  between  the  two,  Do  you  hold 
the  latter  revokes  the  former  .^ 

Yes.     One  may  make  an  ofncious  will,  and  yet  if  he  make  afterwards  another  professedly  his 
last,  and  dispose  only  of  part  of  his  personal  estate,  without  expressly  revoking  the  preceding, 
still  it  does  in  fact  operate  a  revocation.    This  is  clear  from  Plenty  v.  West,  i  Robertson,  264. 
[Lord  Brougham. — According  to  that  case,  the  appointment  of  executors  was  not  relied  on, 
but  the  word  "  last "  was  so.] 

The  doctrine  of  implied  revocation  is  expounded  in  Henfrey  v.  Henfrey,^  Moore  P.C.C.  29,  and 
2  Curtis  R.  468  ;  and  of  express  revocation,  in  2  Roberts  on  Wills.  The  will  {No.  6)  here  is  in  the 
ordinary  form  of  a  Scotch  will,  prepared  by  a  professional  man,  and  contams  these  words — ^"  1 
reserve  full  power  to  name  hereafter  residuary  legatees."  To  interpret  such  a  passage,  we  must 
take  the  language  and  construe  it  without  travelling  out  of  the  four  comers  of  the  mstniment. 
The  residue  spoken  of,  therefore,  must  be  correlative  to  the  amount  of  legacies  constituted  by 
the  instrument  itself,  and  means,  what  remains  after  the  bequests  given  by  it  are  deducted. — Earl 
of  Hardwick  v.  Douglas,  7  CI.  &  F.  795.  The  testatrix  also  reserves  power  to  appoint  executors 
to  execute  her  will — What  will?  Obviously  the  one  she  is  thereby  making.  If  the  deed  of 
1828  (No.  i)  is  to  stand,  which  also  appoints  executors,  then  there  will  be  two  appointments  of 
executors :  To  whom,  then,  is  the  probate  due  ? 

[Lord  Brougham.— Is  an  incurable  inconsistency  a  revocation?  Would  it  operate  to  affect 
the  executors  ?] 

It  is  one  of  many  tests  of  intention.  It  is  clear  from  her  use  of  the  phrase  in  her  last  deed 
(No.  6),  that  she  considered  she  had  not  previously  named  executors,  though  she  had  in  fact  done 
so  twice  before.  The  rationes  decidendi  given  by  Lord  Moncreiff  are  three — i.  That  while  the 
same  lawyer  prepared  (No.  6),  and  the  two  preceding  instruments,  yet  no  clause  of  revocation  is 
inserted  in  the  last.  This  begs  two  things — u/,  that  the  lawyer  recollected  the  former  will;  and, 
^d,  that  his  skill  would  have  prompted  him  to  insert  such  a  clause.  This  mode  of  deducing 
intention  is  destitute  of  principle. 

[Lord  Chancellor. — But  the  subject  of  revocation  must  have  been  before  the  mind  of  this 
individual  at  the  time.] 

2.  The  next  argument  is  drawn  from  the  amount  of  her  property ;  but  we  cannot  look  out  of 
the  will  to  such  extraneous  matters — there  is  no  such  rule  of  construction.    3.  The  third  ground 
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is,  that  the  power  of  revocation  does  not  point  to  the  antecedent  instrument ;  it  was  needless  to 
do  so.  The  other  side  say,  though  a  testator  declare  the  instrument  to  be  his  last  will,  but  do 
not  dispose  of  all  the  property,  that  the  whole  of  the  previous  wills  must  be  taken  together.  We 
say  it  is  the  last  will  alone  which  is  good,  subject  to  future  modifications. — Williams'  £x.  132. 
Honkrugl^s  case  was  not  one  of  inconsistency  between  the  instruments,  but  between  particular 
Isaacs.  Thomson  v.  Lyell  and  Stratofis  Trustees  were  merely  questions  as  to  cumulative 
l^acies.  We  hold,  that  here  there  is  a  series  of  wills,  and  not  of  testamentary  writings, — or 
nther  the  previous  documents  are  merely  drafts  or  rough  memoranda  for  wills,  which  were 
intended  afterwards  to  be  embodied  in  regular  instruments.  In  particular,  we  find  that  the  last 
(Na  6)  was  intended  to  supersede  the  former  ;  for  the  testatrix,  while  she  forgets  no  person  who 
was  formerly  remembered  by  her,  gives  nothing,  or  next  to  nothing,  to  any  new  legatee.  This 
shews  she  then  took  a  review  of  all  she  had  formerly  done,  and  made  an  instrument  which  was 
substitutional. — Thomas  v.  Evans^  2  East,  4S9  ;  Methuen  v.  Methuen^  2  Phillim.  416.  Finally, 
as  to  the  point  of  erasure  in  (No.  i),  we  deny  this  was  written  by  the  testatrix  \  and,  therefore, 
being  in  substantialibus^  the  whole  instrument  was  thereby  rescinded  and  annulled. — Kedder  v. 
Rad^  I  Robins.  Ap.  183.  This  deed  is  also  open  to  another  vice ;  for  it  did  not  operate  as  a 
deed  at  all,  inasmuch  as  she  thereby  only  reduced  into  possession  what  was  formerly  a  power,  and 
mixed  the  fund  with  her  other  property.  The  moment  that  act  was  done,  the  disposing  power 
was  gone  for  ever. 

Anderson  in   reply.  —  In   question  of   probate,  we  admit  the  competency  of  going  into 
extraneous  evidence ;  but  the  fact  of  all  the  writings  being  preserved  as  they  were,  coupled 
with  the  fact,  that  the  testatrix's  fortune  was  accumulating  all  the  time,  goes  to  support  the 
appellant.     It  is  a  mere  truism  to  say  that  no  man  can  die  leaving  two  wills ;    that  is 
begging  the  question,  for  we  deny  they  are  wills ;  and  hold  them  to  be  testamentary  writings. 
The  onus  lies  on    the    party  disputing  the  effect  of  these  writings,  to  prove  that  it  was 
mtended  that  any  one  in  particular  was  not   to  have  effect,  since   the  mere  fact  of   their 
being  found  uncancelled  at  death,  is  primd  facie  evidence  of  their  validity. — i  Jarman,  159. 
It  is  only  in  case  of  inconsistency,  that  a  revocation  will  be  operated.    As  to  the  objection 
of  an  erasure  in  (^o.  i),  we  answer — i.  That  point  is  not  before  the  House.    It  does  not  belong 
to  a  question  of  probate,  but  of  construction,  and  was  not  urged  in  the  Court  below.     2.  The 
erasure  is  in  the  testatrix's  handwriting,  and  the  instrument  is  therefore  not  vitiated. — Robertson 
r.  Ogilvys  Trustees^  7  D.  236.     It  is  now  denied  that  the  handwriting  is  that  of  the  testatrix ; 
bat  Sie  Judges  below  assume  it  to  be  so,  and  the  respondents  might  have  had  an  issue  granted 
to  try  that  fact  at  the  proper  time,  if  they  had  chosen  to  dispute  it.     3.  Even  supposing  it  to  be 
not  in  the  testatrix's  handwriting,  the  effect  would  be  merely  to  vitiate  the  particular  bequest, 
and  leave  the  instrument  quoad  ultra  intact — Bell's  Diet,  voce  ''Vitiation."     The  word  ^^nvt^^^ 
therefore,  would  only  reauire  to  be  omitted,  and  we  should  then  adopt  the  smallest  sum  com- 
patible with  the  use  of  tne  word  "  hundred,"  which  would  be  one  hundred  instead  of  the  Jive 
hundred  contended  for.   The  other  objection  to  the  deed  (No.  i)  is,  that  the  whole  subject-matter 
of  the  will  had  been  changed  ;  and  the  testatrix  at  the  time  being  under  coverture,  could  only 
exercise  a  power.    This  objection  goes  also  to  the  construction,  as  it  is  in  effect  tantamount  to 
saying  there  was  an  ademption  ;  and  this,  like  a  lapse  or  satisfaction,  clearly  does  not  come  into 
play  in  a  (question  of  probate.     It  was  so  treated  in  the  Court  below.     But  looking  to  the  merits 
of  the  objection  itself,  it  is  not  even  true  in  point  of  fact,  that  the  testatrix  had  only  a  mere 
disposing  power.     She  had  two  things — i.  a  disposing  power;  2.  aright  of  property  in  the  event 
of  surviving  her  husband ;  and,  by  executing  that  instrument,  she  meant  to  provide  for  both 
contingencies.      Her  subsequent  change  of  position,  by  which  what  had  formerly  been  an 
eqoitable  right  became  a  right  of  property,  was  neither  an  ademption,  nor  a  lapse,  nor  a  satis- 
faction.— Dingwall  v.  Askew,  i  Cox  Ch.  C.  427.    As  to  the  objections  which  apply  to  the  whole 
of  the  first  set  of  writings,  it  was  said  these  writings  were  mere  notes  or  memoranda.     But  this 
cannot  apply  to  (No.  i),  which  was  prepared  by  a  professional  man  ;  and  if  it  was  not  originally 
a  draft,  the  mere  fact  of  an  erasure  being  superinduced,  which  did  not  affect  the  context,  could 
not  niake  it  so.     Nor  can  this  apply  to  (No.  2),  which  begins, "  I  hereby  make  my  last  will/'  &c., 
shewing  the  bequests  were  given  substantively  and  presently.    It  was  next  said  there  was  here 
a  series  of  wills,  each  revoking  the  preceding.     If  so,  why  not  carry  this  objection  down  to  the 
hst?    Instead  of  that,  the  respondents  stop  at  (No.  4),  and  refer  to  Plenty  v.  West.     But  what 
the  Judge  said  there  has  been  misunderstood,  as  appears  from  a  subsequent  case. — Ex,  p,  Holty 
6  Notes  on  Eccl.  Cases,  93.    As  to  the  materiality  of  the  words  "  last  will,"  see  Thomas  v. 
Evans,  2  East,  489.    The  case  of  Boj^s  v.  Williams ,  2  Russ.  &  M.  689,  shews  we  may  look  at 
the  state  and  nature  of  the  testator's  property  at  the  time  the  respective  testamentary  writings 
were  executed,  even  in  a  question  of  construction  ; — ^much  more  may  we  do  so  in  questions  of 
probate.    Great  reliance  is  placed  on  the  recital  in  (No.  6),  where  the  words  "  personal  estate  " 
are  said  to  mean  ''my  whole  personal  estate."     If  that  was  the.  testatrix's  meaning,  why  does 
she  speak  of  having  already  bequeathed  her  "  furniture  and  other  articles  "  ?  for  these  were  part 
^  her  personal  estate,  and  the  words  ''  personal  estate  "  could  not  therefore  include  the  wnole. 
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The  improbability  of  that  interpretation  being  correct,  is  heightened  when  we  consider  that  she 
only  disposes  of  about  ;^3ooo,  while  her  whole  personal  estate  amounted  to  about  ;£20,ooa  As 
to  the  theory,  that  in  (No.  6)  testatrix  made  a  review,  and  remembered  everybody  she  had 
formerly  benefited,  there  are  no  less  than  ten  bequests  in  previous  documents,  where  the  legatees 
survived,  but  yet  are  not  noticed  in  the  last  instrument.  Besides,  if  it  were  true,  it  would  amount 
to  this,  that  consistency,  and  not  inconsistency,  is  to  be  held  a  test  of  revocation.  On  the  contrary, 
it  has  always  been  held  that  it  is  only  where  there  is  a  violent  inconsistency  between  two 
testamentary  documents,  that  revocation  results. — In  goods  of  Wm,  Beatson^  6  Notes  on  EccL 
Cases,  13.  And  if  the  legacy,  given  in  a  subsequent  document  to  the  same  person,  be  less  in 
amount  than  the  former,  the  presumption  is  that  it  is  cumulative— ^^r  V.  C.  Wigram  in  Lu 
v.  Pain,  It  appears  from  that  case  also,  that  if  there  is  anything  not  ejusdem  generiSy  giving 
a  character  to  the  second  legacy,  which  was  absent  from  the  former,  the  presumption  is  that  it 
is  cumulative.  It  is  said  there  would  have  been  an  end  of  the  case  if,  instead  of  reserving 
power  to  name  residuary  legatees,  the  testatrix  had  acmally  named  them.  We  deny  this.  By 
the  law  of  Scodand,  a  general  bequest  of  the  residue  does  not  affect  previous  bequests  made  in 
particular  instruments.— Ersk.  3,  9,  11  ;  Thomson  v.  Lyelly  supra;  second  case  of  Horsbrugk^ 
1 5  S.  32.  Even  in  England  there  is  a  similar  case — Earl  Hardwick  v.  Douglas^  ante,  wluch 
was  a  question  as  to  two  residues. 

Lord  Truro. — My  Lords,  the  question  in  this  case  is, whether  certain  papers  left  by  Mrs.  BeD 
should  be  held  to  form  her  last  will  and  testament  It  is  a  question  of  that  natiire  which  is 
exceedingly  unpleasant  to  decide  upon,  and  it  is  one  upon  which,  from  its  nature  and  circum- 
stances, very  different  opinions  may  be  formed.  From  several  papers  left  by  the  same  person, 
— ^an  individual  very  illiterate,  and  in  all  probability  not  very  nicely  weighing  the  expressions 
which  she  adopted  from  time  to  time, — you  have  to  collect  what  her  will  and  intention  was  with 
regard  to  these  several  papers, — whether  it  was  her  intention  that  the  one  should  supersede  the 
other  or  others,  or  whether  she  intended  that  they  should  be  all  deemed  to  be  her  last  will  and 
testament,  and  that  they  should  be  executed,  subject  to  alterations  from  time  to  time  which  she 
might  express,  leaving  at  the  same  time  the  matter  in  such  a  position  as  that  it  would  be  possible 
to  execute  these  papers  as  her  will,  subject  to  such  alterations  as  were  made. 

My  Lords,  the  first  of  these  instruments  is  dated  15th  August  1828,  by  which  this  lady  executed 
a  power  of  appointment  which  she  had  over  a  certain  sum  which  had  been  settled  upon  her  upon 
her  marriage.  She  was  to  have  the  interest  during  a  certain  period,  and  when  her  husband  died, 
she  became  entitled  to  the  principal,  and  the  principal  was  accordingly  transferred  to  her. 
My  Lords,  that  instrument  not  only  disposes  of  that  property,  but  also  gives  several  specific 
legacies.  In  consequence  of  the  death  of  her  husband,  and  the  subsequent  transfer  of  the 
property  to  her,  it  has  been  argued  that  the  change  in  the  position  of  the  subject-matter  of  this 
will,  the  ;£8333,  ought  to  be  deemed  to  have  the  effect  of  revoking  that  will.  That  is  iht  first 
instrument.  It  is  further  to  be  observed  upon  it,  that  it  gives  legacies  to  persons  to  whom  the 
lady  gives  other  legacies  in  subsequent  documents.  She  there  appoints  trustees,  and  she 
appoints  them  executors,  and  reserves  to  herself,  as  she  certainly  seems  to  have  done  throughout 
these  documents,  the  power  of  revocation, — not  a  necessary  reservation  on  her  part,  but  she 
always  seems  to  have  contemplated  that  which  in  point  of  fact  happened,  viz.  a  change  in  her 
intention  from  time  to  time  ;— though  I  cannot  help  saying,  that  she  seems  to  have  been  actuated 
by  the  same  general  feeling,  though  there  was  a  change  in  her  feelings  upon  diflferent  occasions'; 
she  appears  throughout  to  have  been  a  benevolent  person,  and  several  of  those  documents 
contain  bequests  to  charities.  One  of  the  circumstances  which  appears  to  me  to  be  material  is, 
that  there  are  legacies  given  to  charities  in  the  later  documents  as  well  as  in  the  earlier  documents, 
which  marks  the  continuance  of  that  same  benevolent  feeling  with  reference  to  public  charitable 
institutions  from  the  beginning  to  the  end, — it  is  one  of  the  circumstances  which  impresses  upon 
my  mind,  that  it  cannot  properly  be  inferred  from  the  later  documents,  that  she  intended  to 
revoke  the  legacies  which  had  been  given  to  benevolent  purposes  in  the  earlier  documents.  The 
document  I  have  now  read  is  dated  in  1828  ;  I  have  stated  to  your  Lordships  the  general  effect 
of  it. 

The  next  document  is  dated  July  1837.  I  do  not  know  that  I  need  particularly  trouble  your 
Lordships  with  the  contents  of  that  document ;  it  gives  several  legacies, — and  that  she  calls  her 
will  and  testament.  She  nominates  certain  trustees  "  in  the  event  of  her  death,  or  in  the  event 
of  a  state  of  distress  whereby  she  might  be  unable  to  manage  her  affairs  for  herself,  and  also  in 
the  event  of  her  marriage,** — thereby  excluding  any  person  whom  she  married  from  any  of  her 
property,  or  from  interfering  with  her  money  or  effects.  There  are  legacies  also  given  to  the 
same  persons  to  whom  legacies  had  been  given  before.  There  is  one  part  of  this  document 
which  it  is  necessary  to  call'  to  your  Lordships*  attention  ; — it  is  a  bequest  in  reference  to  which 
subsequent  variations  seem  to  have  furnished  one  of  the  several  reasons  which  influenced  the 
learned  Judges  in  thinking  that  the  later  documents  were  intended  to  revoke  the  earlier  ones— 
(reads  last  part  of  document). 
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Now,  I  cannot  find  any  ground  in  this  second  document  from  which  to  jnfer,  that  it  was 
intended  to  revoke  the  previous  document  of  1828,  which  I  have  read. 

The  tAird  paper  is  dated  2d  January  1840,  and  that  likewise  contains  legacies  to  the  same 
persons.  Your  Lordships  will  observe  how  distinctly  she  contemplated  making  a  farther  will  in 
aidofthisy  because  she  expressly  refers  to  that,  and  that  she  must  have  intended  to  fill  up  the 
blanks  in  these  documents,  or  to  supply  the  blanks  by  future  documents.  The  iAi'rd  document, 
in  1840,  only  gives  legacies  to  certain  persons. 

T\a fourth  document  is  in  1842, — the  lady  calls  it  her  last  will  and  testament ;  and  having  in 
the  former  papers  which  I  have  read  spoken  of  her  furniture,  and  given  it  to  (blank),  it  seems 
from  the  language  of  this  document,  that  she  contemplated  giving  it  to  some  servant — (reads 
fourth  document).  The  whole  is  in  very  bad  spelling,  and  in  equally  bad  writing,  and  it  is  not 
Tery  distinct  in  its  language. 

i\it fifth  document  is  prepared  by  a  professional  man,  and  it  is  one  of  the  documents  which 
the  majority  of  the  learned  Judges  below  held  to  form  part  of  this  lady*  s  will  and  testament. 
This  document  is  dated  26th  June  1844 — (reads  it). 

Your  Lordships  will  have  observed,  that  in  the  previous  document  she  gives  to  Janet  Bryce 
absolutely  the  furniture  in  the  house,  except  such  as  should  have  a  mark  upon  it,  and  so  much 
as  vas  marked  should  go  to  the  person  represented  by  that  mark.  In  this  case  she  gives  it  in 
]ife»rent  only,  and  gives  it  to  those  other  persons  in  succession,  and  without  taking  any  notice  of 
any  part  she  might  have  marked.  There  might  have  been  a  reason  for  that ;  those  persons  in 
favour  of  whom  she  had  marked  the  furniture  might  have  died  in  the  mean  time.  Then  she  says, 
—"And  I  reserve  my  own  life-rent  of  the  whole  premises,  and  full  power  to  alter  or  revoke  these 
presents.'    That  is  considered  to  be  one  of  the  testamentary  documents. 

The  next  document  is  also  prepared  by  a  professional  man,  and  is  dated  3d  May  1845.  It 
likewise  begins — (reads  beginning  of  document).  Then  she  goes  through  the  settlement,  and 
gives  several  legacies, — there  are  a  considerable  number  of  legacies,  many  of  them  to  the  persons 
who  are  mentioned  in  the  former  documents ;  and  she  gives  to  the  present  appellant,  Miss  Martha 
Stoddart,  an  annuity  of  ;^3o ;  then  she  gives  a  bequest  to  her  servants,  and  concludes,—"  I 
reserve  full  power  to  myself,  at  any  time  of  my  life,  to  revoke  or  alter  these  presents  in  whole 
or  in  pan ;" — it  is  in  similar  language  to  that  which  is  found  in  the  previous  documents, — "as 
I  shall  think  proper,  and  also  full  power  to  me  to  name  residuary  legatees,  and  to  appoint 
executors  for  carrying  my  will  into  execution." 

There  is  then  a  document — (reads  codicil  to  sixth  document).  It  is  in  truth  of  the  same  date 
as  the  former  document.  Your  Lordships  will  observe,  that  by  this  she  distinctly  refers  to  some 
former  paper  in  which  she  had  given  legacies  to  her  servants,  and  I  am  inclined  to  think  most 
of  them  give  legacies  to  her  servants  from  time  to  time. 

Then  there  is  one  holograph  paper  left  to  this  effect— (reads  seventh  document).  The  precise 
meaning  of  the  last  passage  it  is  not  very  easy  to  understand,  nor  is  it  very  material 

Now,  my  Lords,  such  are  the  documents.  As  I  before  mentioned  to  your  Lordships,  (and 
when  you  see  the  fac-similes  you  will  be  convinced  of  it,)  they  are  documents  signed,  and  some 
of  tfiem  wholly  prepared,  by  an  extremely  illiterate  person.  It  is  plain  that  this  lady  from  time 
to  time  changed  her  views  partially,  and  throughout  these  papers.  The  question  is,  whether  or 
not  those  two  last  documents, — ^the  fifthy  dated  in  June  1844,  and  the  sixth^  dated  in  May  1845, 
together  with  the  document  which  names  the  executors, — are  to  be  held  to  constitute  this  lady's 
will 

My  Lords,  the  learned  Judges  have  not  gone  very  minutely  into  the  matter,  and  they  do  not 
filagree  in  the  grounds  of  the  opinion  which  they  entertain.  The  Lord  Justice  Clerk  is  of  the 
opinion,  which  he  expresses  very  shortly — (reads  Lord  Justice  Clerk's  opinion).  I  should  have 
wen  glad,  undoubtedly,  to  have  had  rather  more  assistance  from  the  opinion  expressed  by  that 
▼cry  learned  Judge,  and  it  would  have  been  desirable  if  he  had  gone  more  into  detail,  to  bring 
the  case  within  what  I  understand  to  be  the  correct  rule  of  construction,  both  in  Scotland  and 
Ja  England,  with  regard  to  the  question,  of  whether  subsequent  testamentary  documents  are 
to  be  held  to  revoke  or  not  previous  documents.  Lords  Medwyn,  Cockbum,  Wood,  and 
Cnninghame,  content  themselves  with  merely  stating,  that  they  concur  in  opinion  with  the  Lord 
Jnsdce  Clerk  ; — whether  they  concur  precisely  on  the  same  general  grounds,  (for  your  Lordships 
*ill  observe  that  it  is  only  a  very  general  ground  which  is  embodied  in  the  opinion  of  the  Lord 
Justice  Clerk,)  or  whether  they  relied  upon  any  other  grounds,  is  hot  clear. 

The  opinion  of  Lord  Robertson  is  also  very  shortly  expressed.  He  refers  to  the  fact,  that  the 
^  documents  were  prepared  by  men  of  business,  as  the  ground  upon  which  he  thinks  that  the 
Jidy  intended  that  those  alone  should  constitute  her  testament.  He  says  in  one  place — "  The 
iastniment  of  3d  May  1845  embraced  her  whole  personal  estate."  I  do  not  quite  understand 
the  sense  in  which  that  expression  is  used,  because  it  distinctly  appears  that  the  lady  had  left  a 
▼ery  large  sum  undisposed  of —there  appears  to  have  been  something  like  ;^  10,000.  She 
Messes  to  deal  with  her  personal  property,  and  embraces  in  it  that  sum ;  she  says  that  she 
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intends  to  g^ve  it ; — whether  she  can  be  considered  as  doing  it,  because  she  professes  to  do  it,  is 
a  different  question.  He  proceeds — "  That  of  3d  May  1845  embraced  her  whole  personal  estate 
— repeated  a  great  number  of  the  legacies  formerly  left/  That  is  rather  assuming  the  question 
to  be  considered : — I  think  the  question  is,  whether  those  legacies  are  cumulative  or  substitutionaL 
If  you  assume  that  they  are  substitutional,  beyond  all  doubt  it  is  a  step  in  the  argument  of  the 
intended  revocation  by  her,  that  she  substitutes  one  bequest  for  another,  and  from  a  multiplica- 
tion of  such  instances  you  may  infer  the  general  intention  of  revocation.  He  proceeds — **  That 
of  3d  May  1845  embraced  her  whole  personal  estate,  repeated  a  great  number  of  the  legacies 
formerly  left,  and  reserved  full  power  to  revoke;  and  also,  as  the  deed  bears,  'full  power  to 
me  hereafter  to  name  residuary  legatees,  and  to  appoint  executors  for  carrying  my  will  into 
execution.'  Executors  were  afterwards  nominated ;  and  although  there  was  no  nomination  of 
residuary  legatees,  still  the  whole  arrangement  seems  inconsistent  with  the  subsistence  of  the 
former  deeds,  which,  I  think,  were  then  superseded"  My  Lords,  that  is  the  question.  If  the 
whole  is* inconsistent,  undoubtedly  it  operates  as  a  revocation  ;  but  if  there  is  only  a  difference 
in  this  respect,  that  certain  of  the  bequests  in  the  later  documents  modify  certain  bequests  in 
the  earlier  documents,  and  if  it  be  possible  that  you  can  adhere  to  the  substance  of  {the  several 
documents,  and  hold  the  whole  to  constitute  one  will  capable  of  subsisting  together  and  of  being 
executed,  a  different  opinion  is  to  be  formed. 

Then  Lord  Ivory  says  that  he  is  of  the  same  opinion  after  more  than  one  change  of  mind. 
He  says — *'Had  the  reserved  'power  hereafter  to  name  residuary  legatees*  been  carried  into 
execution,  this  view  of  the  deeds  and  of  the  intention  of  the  testatrix  could  hardly,  I  think,  have 
been  disputed.  And  the  '  residuary  legatees '  would,  in  that  case,  have  taken  the  residue,  such 
as  it  would  have  existed  after  deducting  only  the  provisions  and  bequests  of  those  deeds.* 
That,  my  Lords,  I  must  again  remark,  is  part  of  the  question  which  is  to  be  considered  ;  it 
remains  to  be  considered,  because  it  is  perfectly  well  understood  and  established,  I  apprehend, 
that  if  a  party,  having  given  several  legacies,  shall  by  a  subsequent  document  give  the  whole  of 
the  property,  unless  there  be  some  words,  beyond  simply  giving  the  property,  which  shall 
manifest  a  clear  intention  in  his  mind  that  not  merely  what  shall  be  left  after  satisfying  previous 
legacies,  but  that  the  entire  property,  to  the  exclusion  of  those  legacies,  shall  be  given — ^unless 
there  be  words  to  indicate  that  intention,  the  rule  of  construction  is,  to  hold  that  such  words 
imply  giving  the  balance  after  satisfying  the  former  legacies.  Here,  however,  the  view  taken  by 
the  learned  Judge  is,  that,  looking  at  those  last  documents,  if  there  had  been  residuary  legatees 
named,  they  would  have  taken  the  residue,  consisting  of  so  much  as  should  be  left  after  paying 
the  legacies  given  in  the  prior  documents.  I  repeat  I  cannot  assume  that,  because  that  is  one  of 
the  circumstances  to  be  considered,  whether  it  be  so  or  not,  in  forming  an  opinion  whether  it 
was  her  intention  to  revoke  those  previous  documents.  He  says,  however,  that  if  residuary 
legatees  had  been  appointed  they  would  have  taken  all,  ''after  deducting  only  the  provisions  and 
bequests  of  those  deeds,  and  not  such  as  it  would  have  been,  supposing  the  provisions  and 
bequests  in  all  or  any  of  the  anterior  deeds  or  writings  to  have  also  received  effect.  But  if  so, 
the  intent  to  exclude  (or  revoke)  these  earlier  provisions  would  seem  to  form  part  of  the  neces- 
sary construction  of  the  deeds  in  question."  I  have  before  said,  that  I  rather  think  that  it  will 
be  found  in  the  text-books  upon  the  subject,  (and  I  am  not  aware  of  any  case  to  the  contrary,) 
that  where  a  subsequent  testamentary  paper  gives  the  whole  property,  the  testator  having  given 
previous  legacies,  without  some  words  to  explain,  that  by  giving  the  whole  it  was  meant  to 
revoke  the  previous  legacies,  it  would  not  have  that  effect.  He  proceeds — "and  to  be  not  less 
implied  in  the  reserved  power  to  bestow  the  residue,  as  a  residue  whose  amount  was  to  be  regu- 
lated and  fixed  only  with  reference  to  the  provisions  contained  in  those  deeds  themselves,  than 
if  the  residuary  legatees  had  actually  been  named.*'  (That  is  the  very  question  to  be  argued, 
whether  it  is  so  or  not.)  "The  subsequent  non-execution  of  the  reserved  power  comes  to  l^  but 
an  accident,  as  it  were,  in  the  case.  The  substance  of  the  question  is  solved  when  it  is  made 
apparent  what  the  testatrix  intended  the  untested  residue  to  consist  of."  No  doubt  that  is  so — 
(reads  rest  of  opinion). 

So  that  your  Lordships  have  the  opinions,  very  shortly  expressed,  of  the  Lord  Justice  Clerk 
and  Lord  Robertson,  and  a  general  concurrence  of  opinion  expressed  by  the  other  Judges  whose 
names  I  have  mentioned,  and  Lord  Ivory  says  he  has  changed  his  opinion,  and  he  states  here 
probably  some,  but  not  all,  of  the  groimds  which  led  him  to  the  conclusion  which  had  been 
adopted  by  the  Lord  Justice  Clerk. 

Then  Lord  Moncreiff  delivers  his  opinion  to  the  contrary  effect — (reads  opinion).  And  Lord 
Murray  concurs  in  opinion  with  Lord  Moncreiff. 

My  Lords,  the  general  rule  applicable  to  this  case,  as  I  before  stated,  is  perfectly  clear — I  am 
not  aware  that  there  is  any  exception  to  be  found  anywhere — it  is  this,  that  all  questions  relating 
to  wills  should  be  decided  by  looking  at  the  whole  contents  of  the  documents,  with  a  view  to 
discover  what  is  fairly  to  be  inferred  as  the  intention  of  the  testator.  I  will  just  call  your  Lord- 
ships* attention  to  various  circumstances  in  this  case  which  are  relied  upon  on  each  side.  In 
the  first  place,  in  support  of  the  opinion  that  the  will  ought  to  be  deemed  to  consist  of  the  three 
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last  documents,  reliance  is  placed  upon  the  words  used,  "  the  last  wilL''  Now,  several  of  those 
documents  do  profess  to  be  the  last  will,  as  of  course  they  were ;  but  those  words,  ''last  will," 
focmd  in  testamentary  papers,  have  for  a  very  long  time  been  the  subject  of  comment. 

My  Lords,  these  questions  have  more  generally  arisen,  I  should  observe,  with  regard  to  real 
estate.    Your  Lordships  are  aware,  that  the  question  of  what  constitutes  a  will  in  this  country, 
witiiriegard  to  personalty^  is  decided  by  the  Ecclesiastical  Courts;  but  the  question  as  to  what 
constitutes  a  will  with  regard  to  real  property,  is  decided  by  the  courts  of  common  law,  but  the 
same  principles  are  applicable  to  each.     In  the  case  of  Thomas  v.  Evans  (2  East,  489),  which 
related  to  real  property,  Lord  EUenborough  states  the  facts  of  the  case,  and  he  says — **  So  cir- 
cumstanced, he  makes  another  will  which  he  describes  as  his  last  will,  on  which  stress  is  laid  ; 
and  so,  indeed,  it  was  his  last  will  with  regard  to  his  newly  acquired  property.    But  it  is  not 
enough  to  say,  that  by  making  this  will  in  terms  large  enough  to  include  all  his  property,  he 
most  therefore  have  meant  to  revoke  the  former  will,  unless  it  be  shewn  that  he  nas  made  a 
disposition  of  the  same  property  inconsistent  with  it — especially  since  the  case  of  Harwoodv, 
Giiodrigkt^  and  that  of  liutchins  v.  Basset,     It  is  said  that  he  must  have  intended  either  to  con- 
firm or  revoke  the  dispositions  contained  m  the  first  will ;  but  there  is  a  third  proposition — he 
ought  not  have  contemplated  to  do  either,  but  to  make  a  mere  collateral  disposition  of  other 
property;  and  that  seems  to  have  been  the  case."  He  then  further  remarks — "Here  the  devisor 
has  concluded  by  declaring  his  intention  to  dispose  of  the  rest  of  his  real  and  personal  estate  by 
a  codicil  thereafter  to  be  made :" — That  seems  equivalent  to  this  lady's  reservation  of  the 
nomination  of  residuary  legatees: — "The  plain  sense  of  which  is,  that  instead  of  having  two 
distinct  instruments,  he  meant  to  dispose  of  his  personal  property,  the  bequest  of  which  had 
lapsed  by  the  death  of  his  mother — and  also  of  his  real  property,  which  he  had  acquired  subse- 
quent to  his  first  will ;  and  by  means  of  a  codicil  to  connect  the  two  instruments,  and  make  it  all 
one  wilL*    Lawrence  J.,  also  says — "  The  circumstances  relied  on  to  shew  that  the  subseauent 
instrament  was  a  revocation  of  the  former,  are,  firsty  that  the  testator  calls  it  his  last  wiU ;  to 
which  the  true  answer  was  given  at  the  bar — that  that  is  merely  a  word  of  form ;  and  he  meant 
no  more  by  it  than  that  it  was  the  last  of  those  instruments  which  he  had  executed."  My  Lords, 
1  do  not  apprehend  that  in  reality  those  words  ought  to  receive  any  weight  whatever  in  deciding 
this  question. 

The  next  ground  which  is  laid  down  by  the  learned  Judges  is,  that  the  last  of  the  papers  which 
Ae  majority  of  the  Judges  were  of  opinion  should  be  deemed  a  testamentary  paper,  was  prepared 
hy  a  professional  man.  I  own  that  it  strikes  me  that  that  argument  rather  tells  the  other  way. 
Mr.  Gibson  appears  to  have  been  this  lady's  adviser  for  a  considerable  period,  as  he  prepared 
the  deed  of  1828,  as  well  as  that  of  1845.  It  is  perfectly  well  known  among  professional  men, 
that  when  called  in  to  prepare  a  will^  it  is  proper  to  ascertain  whether  there  be  any  former  testa- 
mentary paper,  and  if  there  be,  what  is  the  intention  of  the  testator,  who  is  about  to  make  a  new 
vifl— whether  he  intends  to  revoke  it,  or  to  make  this  new  will  subsidiary  and  additional.  And 
as  this  gentleman  had  prepared  that  deed  in  1828,  in  which  there  was  a  power  of  revocation 
expressly  reserved,  it  does  strike  me  that  the  circumstance  is  very  much  in  favour  of  these 
papers,  this  document  being  prepared  by  a  professional  man,  and  not  containing  any  clause  of 
lerocation  on  the  part  of  this  lady,  whose  disposition  for  making  wills  might  to  a  degree  have 
heen  known  to  her  professional  adviser ;  but  whether  it  was  so  or  not,  it  was  very  likely,  that  in 
the  length  of  time  th^t  had  elapsed,  this  lady  might  have  made  testamentary  papers.  I  cannot 
help  thinking,  therefore,  that  if  it  had  been  intended  to  revoke  such  papers,  the  professional  man 
raid  have  inserted  such  a  clause ;  and  supposing  him  to  possess,  as  no  doubt  he  did,  ordinary 
intelligence,  1  can  hardly  imagine  he  would  have  omitted  inquiring  whether  there  were  any 
former  testamentary  papers,  and  more  particularly  as  he  himself  had  prepared  one  in  1828.  I 
should  have  supposed,  with  a  professional  man  making  a  will,  who  had  prepared  a  former  paper 
which  was  to  operate  as  a  testament,  as  the  deed  of  1828  was,  that  it  was  more  natural  that  such 
a  person  would  have  introduced  a  clause  of  revocation,  if  the  testator  had  intended  it,  and  that 
be  would  have  taken  care  clearly  to  understand  whether  there  was  any  previous  testamentary 
p^  which  she  desired  to  revoke.  That  is  one  of  the  circumstances  that  is  put  forward — it  is 
one  of  those  from  which  different  men  may  draw  different  conclusions  of  equal  authority — ^but 
those  are  not  circumstances  which  the  law  permits  to  revoke  a  will.  It  is  not  upon  speculation 
<^ expressions  used  in  the  will,  or  circumstances  which  are  just  as  much  open  to  the  one  conclu- 
sion as  the  other,  that  the  Courts  act  The  object  is  to  ascertain  the  intention  of  the  testator. 
You  find  that  she  has  left  certain  papers,  which  from  their  import  are  testamentary,  having  pre- 
served them  all  subject  to  another  circumstance  which  I  shall  mention ;  primd  facie^  therefore, 
they  are  all  to  be  taken  as  one  will.  Then,  if  you  say  a  portion  of  them  is  not  to  be  so  taken,  I 
tiunk  there  should  be  something  more  than  that  upon  which  you  may  conjecture  or  may  guess, 
for  your  guess  and  your  conjecture  may  lead  to  the  very  opposite  conclusion  to  that  which  a  per- 
son of  equal  professional  experience  and  equal  common  sense  would  draw.  And,  my  Lords,  it 
does  not  seem  to  me  that  the  Courts  in  Scotland  have  ever  sanctioned  repudiation  of  papers  as 
tttlunentary,  upon  that  ground. 
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The  next  circumstance  referred  to  is,  that  the  will  of  1845  refers  to  one  paper  only.  That  one 
paper,  your  Lordships  will  have  observed,  is  the  paper  which  disposes  of  the  house  in  particalar 
— that  also  had  been  prepared  by  Mr.  Gibson,  and  he  refers  to  that  in  very  general  terms.  The 
paper  says,  "  Having  disposed  of  so  and  so  by  such  a  paper,  I  now  propose  to  settle  my  personal 
estate."  I  own  I  cannot  understand  why,  from  the  circumstance  of  that  gentleman,  when 
alluding  to  the  disposition  of  a  particular  property,  referring  to  a  previous  paper  which  had  been 
prepared  by  himself,  it  should  be  supposed  from  a  reference  to  that  paper,  and  no  reference  to 
the  others,  that  that  was  the  only  paper  which  was  intended  to  be  continued  and  confirmed  by 
the  subsequent  documents.  It  strikes  me  that  that  is  much  too  uncertain  to  form  the  ground  of 
any  such  conclusion. 

It  is  further  observed,  that  the  executors  are  named ;  but  it  is  perfectly  plain  that  there  were 
yet  important  things  to  be  done, — that  is  to  say^  there  was  a  disposition  of  the  residue.  Now,  it 
is  very  trus  that  she  did  a  very  important  act  in  naming  executors.  She  had  done  so  before, 
and  she  had  done  it  before  in  cases  where  it  appears  to  me  there  was  nothing  whatever  upon  the 
face  of  the  document  to  import  an  intention  to  revoke  the  previous  documents ;  nor  can  I  draw 
any  inference  from  that  circumstance. 

My  Lords,  there  is  another  circumstance  relied  on  which  appears  to  me  also  rather  to  weigh 
against  the  conclusion  which  has  been  formed, — that  is  to  say,  that  as  to  the  earlier  testamentary 
papers,  some  of  them  are  altered  by  the  lady— even  erasures  are  made,  and  new  matter  is  writ- 
ten upon  the  erasures.  My  Lords,  that  seems  to  me  rather  to  imply  that  she  altered  it  as  far  as 
she  intended  that  it  should  be  altered;  and  the  leaving  the  paper  with  those  alterations,  rather 
imports  an  intention  on  her  part  that  it  should  continue  to  operate  as  a  testamentary  paper  sub- 
ject to  the  alterations,  and  that  there  was  no  intention  to  destroy  it  by  those  means.  And  further 
than  that,  when  the  paper  is  preserved  in  the  house  with  others — not,  I  believe,  that  they  were 
stowed  in  the  same  places  of  deposit,  but  at  least  they  were  stowed  in  places  of  deposit  equally 
calculated  to  keep  them  secure — I  think  that  is  a  circumstance  rather  in  favour  of  her  intending 
them  to  operate,  than  the  other  way.  But  that  is  another  instance  of  the  danger  of  drawing 
conclusions  from  slight  circumstances  which  are  open  to  two  constructions.  I  think  that  it  would 
tend  very  much  to  diminish  the  power  of  testators  over  their  property,  if  the  rule  were  to  be  acted 
upon,  that  from  any  expressions  which  anybody  can  lay  hold  of,  you  may  draw  conclusions 
adverse  to  the  continuance  of  the  previous  documents,  and  therefore  hold  that  they  might  be 
revoked.  I  do  not  understand  the  law  to  be  such ; — ^as  I  understand  the  law,  if  you  can  execute 
the  whole  of  the  papers  as  one  testament,  you  are  bound  so  to  do.  It  is  said  that  the  disposi- 
tions are  inconsistent.  I  can  hardly  call  them  inconsistent  It  is  very  true  that  in  one  case  she 
gives  the  house  and  furniture  absolutely,  and  she  afterwards  cuts  down  that  interest  to  a  life 
interest.  She  gives  the  household  furniture,  except  such  as  shall  be  marked ;  and  that  which  is 
marked,  is  to  go  to  the  person  indicated  by  the  mark.  But  has  it  ever  been  contended,  that  the 
mere  circumstance  of  a  subsequent  testamentary  paper  cutting  down  and  diminishing  the  interest 
which  had  been  given  by  the  previous  one,  was  to  be  held  to  be  an  entire  revocation  of  the  will? 
I  am  not  aware  of  any  authority  whatever  for  that  proposition ;  and  I  do  not  see  that  in  this  case 
the  subsequent  bequests  have  any  other  effect  than  that  of  modifying  the  previous  bequests. 

The  next  remark  is,  that  legacies  are  repeated  to  the  same  persons.  What  is  the  inference 
from  that  ?  Why,  what  happens  constantly — viz.  that  the  question  arises,  whether  cumulative 
or  substitutional  legacies  are  intended  to  be  given  to  the  same  persons  by  the  previous  and  sub- 
sequent papers.  But  you  do  not  hold  that  to  be  any  evidence  of  an  intention  to  revoke—it 
becomes  a  question  with  reference  to  the  particular  legacy,  how  you  shall  deal  with  it — whether 
you  shall  deal  with  it  as  revoked  or  not.  But  that  this  lady,  whose  property  is  said  to  have  been 
growing  from  time  to  time,  should  give  £^0  to  an  object  of  her  bounty  in  one  case,  and  /200  to 
this  person  in  another  case,  does  not  seem  to  me,  the  lady  living  and  growing  richer,  inconsist- 
ent at  alL 

My  Lords,  I  think  I  have  adverted  to  all  the  circumstances  which  are  relied  on  by  the  learned 
Judges  who  held  the  former  papers  to  be  revoked.  I  think  I  have  mentioned  them  all — not  that 
they  all  adopted  the  same  grounds — some  think  the  erasure  important— others  think  it  not  im- 
portant. It  will  be  found  that  there  are  differences  of  opinion,  and  different  inferences  drawn 
from  some  of  the  circumstances,  among  the  learned  Judges  who  adopt  the  conclusion  as  to  the 
revocation  of  the  earlier  instruments. 

Having  stated  what  appears  to  me  to  have  been  the  foundation  of  the  opinion  of  the  learned 
Judges  adverse  to  the  continuance  of  the  previous  testaments,  I  will  call  your  Lordships*  atten- 
tion to  what  is  relied  upon  by  those  who  hold  the  contrary  opinion.  They  rely  upon  the  very 
alterations  in  the  uncancelled  papers,  which  formed  the  subject  of  the  opposite  inference  by  the 
other  learned  Judges;  and  they  also  rely  upon  the  papers  being  uncancelled ;  they  also  rely  upon 
the  continuance  of  the  power,  which  the  lady  refers  to,  of  revocation  and  alteration,  because,  in 
several  papers,  she  says — "  I  reserve  to  myself  to  alter  them  in  all  or  in  part," — shewing,  there- 
fore, the  probability  that  an  alteration  might  take  place  in  her  intention  without  her  intending 
absolutely  to  revoke  the  whole  document.    That  is  to  be  foimd  in  three  or  four  of  the  papers. 
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I  have  remarked  upon  the  last  papers  being  prepared  by  a  professional  man — and  that  is 
another  of  the  circumstances  from  which  the  Judges  draw  opposite  conclusions.  One  of  the 
condu»ions  I  draw  from  that  is,  that  it  rather  tends  to  shew  that  revocation  was  not  intended, 
vhen  there  is  the  omission  of  so  necessary  and  so  ordinary  a  provision,  and  one  so  likely  to 
occur  to  a  professional  man ;  and  I  think  the  omission  of  that,  where  the  document  was  drawn 
by  a  professional  man,  is  much  more  favourable  to  the  continuance  of  these  former  documents, 
tlufl  if  it  bad  been  drawn  by  the  lady  herself.  And  more  than  that,  when  I  see  that  this  lady  is 
aoimated  by  the  same  benevolent  spirit  for  the  period  from  1828  to  1845,  and  that  she  is  con- 
stantly giving  legacies  to  charitable  institutions,  I  can  discover  no  reason  to  warrant  the  conclu- 
aoD,  that  because  she  gave  legacies  to  new  institutions,  or  increased  her  legacies  to  the  old 
insdtttuons,  she  meant  to  revoke  the  former  bequest.  I  think,  on  the  contrary,  it  marks  the 
continuance  of  the  same  feeling ;  and,  considering  that  her  property  was  accumulating,  it  is  but 
an  exercise  of  the  same  benevolent  disposition,  and  which  leads  to  any  conclusion  rather  than 
that  she  was  disposed  to  do  less  for  these  institutions  instead  of  more. 

1  have  explained  to  your  Lordships  what  I  consider  to  be  the  general  rule — viz.  that  all  these 
documents,  being  found  under  circumstances  which  entitle  them  to  consideration,  are  primd 
fade  to  be  regarded  as  one  will.  They  may  be  altered,  and  may  be  partially  revoked,  or  they 
may  be  inconsistent,  without  the  latter  operating  as  an  entire  revocation  of'  the  former.  The 
circumstance  of  a  partial  inconsistency,  as  it  is  called — that  is  to  say,  dispositions  in  two  docu- 
ments, both  of  which  cannot  be  fulfilled — is  held  only  to  operate  as  a  revocation  pro  tanio,  and 
only  to  bear  upon  the  particular  legacy  in  which  that  inconsistency  exists.  And  the  general  rule 
bein&  that  the  onus  is  upon  those  who  seek  to  impeach  those  documents,  the  question  is,  whether 
your  Lordships  are  satisfied  with  the  reasons  which  are  assigned  by  the  very  learned  Judges 
below,  which  I  have  read  to  your  Lordships  ?  If  those  reasons  satisfy  your  Lordships,  then  they 
fonn  a  proper  judicial  ground  from  which  to  infer  this  intention  to  revoke  the  previous  papers. 
1  own  they  appear  to  me  to  be  in  themselves  but  slight,  and  they  appear  to  me,  being  slight  in 
themselves,  to  be  outweighed  by  the  circumstances,  which  tend  to  the  opposite  conclusion. 
Therefore,  my  Lords,  I  do  not  think  it  necessary  to  trouble  your  Lordships  by  referring  to  the 
text-books  for  those  principles,  which  are  too  well  understood  by  the  profession  to  render  it  at.  all 
necessary ; — and  particularly  as  I  do  not  find  that  any  of  them  are  in  any  respect  impeached  by 
what  has  fallen  from  the  learned  Judges,  who  have  pronounced  an  opinion  which  does  not  appear 
to  me  to  be  warranted  by  the  principles  which  are  admitted.  I  think  that  the  principles  are 
admitted,  but  that,  in  this  case,  there  has  been  a  misapplication  of  those  principles  to  the 
particular  case. 

Your  Lordships  will  have  observed,  that  the  question  as  to  what  part  of  this  will  may  be  revoked 
—as  to  what  legacies  may  be  cumulative,  or  what  may  be  substitutional — is  a  matter  not  now 
before  your  Lordships.  The  interlocutor  which  1  have  read,  your  Lordships  will  have  observed, 
is  an  interlocutor  that  the  testament  is  to  be  deemed  to  consist  of  only  three  documents,  to  the 
exclusion  of  the  previous  four.  Thus,  therefore,  if  your  Lordships  shall  take  the  view  which 
occurs  to  me  as  the  correct  view  to  be  taken — namely,  that  there  is  nothing  to  be  found  upon  the 
fice  of  those  latter  papers  to  warrant  the  conclusion  that  the  former  papers  were  intended  to  be 
tevoked,  the  case  must  go  back  to  the  Court  of  Session  to  consider  those  papers,  and  to  give 
effect  to  different  parts  of  them,  as  by  law  they  may.  Where  there  is  an  inconsistency,  it  will 
operate  as  a  partial  revocation — where  the  inconsistency  is  only  of  such  a  nature  as  that  the 
general  mtention  can  yet  be  executed,  the  general  intention  will  prevail.  I  therefore  respectfuly 
submit  to  your  Lordships,  that  this  interlocutor  should  be  reversed,  and  the  case  remitted  to  the 
Court  of  Session. 

Lord  Brougham. — My  Lords,  in  this  case,  though  I  had  not  the  advantage  of  hearing  all 
<he  arguments,  I  certainly  do  agree  with  my  noble  and  learned  friend  in  the  view  he  has  taken 
of  the  case,  as  far  as  I  have  had  an  opportunity  of  hearing  the  arguments.  I  undoubtedly  placed 
the  greatest  reliance  at  the  time  the  case  was  argued — and  further  considering  it,  I  have  still  more 
been  of  the  opinion,  that  I  am  entitled  to  place  great  reliance — upon  the  arguments  held  in  the 
Coonbebw  by  the  minority  of  the  learned  Judges.  I  particularly  refer  to  the  able  and  liuninous 
^punent  of  Lord  Moncreifi,  who  appears  to  have  ruled,  as  it  were,  the  opinions  of  that  minority. 
I  therefore  have  no  objection  whatever  to  make  to  the  motion  of  my  noble  and  learned  friend, 
which  is  to  reverse  the  judgment  of  the  Court  below. 

Mr,  Andtrson.—Maiy  I  ask  how  your  Lordships  deal  with  the  costs?  I  apprehend  that  your 
Loniships  will  deal  with  this  case  as  you  dealt  with  ScoU  v.  ScoU^  7  BelPs  App.  143,  and  allow 
them  to  come  out  of  the  fund. 

Mr,  BetluJl. — The  particular  fund,  the  residue,  is  the  subject  of  the  other  appeal  Murray  v. 
Grants  pcsty  p.  132  ;  it  is  claimed  specially — it  is  impossible  to  deal  with  it  without  consent. 

Lord  Brougham. — ^We  say  noUiing  about  the  costs. 

Mr.  Anderson. — ^There  will  be  a  declaration  in  your  Lordships*  order,  that  the  seven  writings 
logether  constitute  the  will?    [LORD  Truro.— Yes.] 

Mr.  BethelL—Viy  Lord,  we  cannot  say  the  seven— we  cannot  tell  what  they  are.    As  I  under- 
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stand,  your  Lordships  have  merely  decided  this; — you  have  reversed  the  interlocutor  under  which 
the  three  documents  only  were  admitted  to  probate  as  being  the  will,  but  your  Lordships  do  not 
pronounce  that  all  the  documents  are  testamentary ;  that  falls  within  the  operation  of  the  remit— 
that  goes  back  to  the  Court  below  to  determine.  We  have  not  at  all  had  that  issue  raised,  and 
your  Lordships  would  be  exercising  original  jurisdiction  if  you  were  to  decide  that.  Your 
Lordships  have  had  brought  before  you  this  simple  proposition — Do  these  three  instruments 
constitute  the  will?  The  Court  below  said,  Yes;  your  Lordships  say.  No,  they  do  not;  but  yea 
consider  that  the  other  instruments  are  to  be  taken  into  account,  and  must  be  left  entirely  to  be 
determined  by  the  Court  below. 

Mr,  Anderson. — There  were  two  opinions  below.  The  Lord  President  and  the  minority  were 
of  opinion  that  all  the  writings  together  formed  the  will ;  the  other  opinion  that  the  Judges  held 
was,  that  the  two  last  documents  only  formed  the  will,  to  the  exclusion  of  the  fitst  five  documents. 
Your  Lordships  have  adopted  the  opinion  of  the  minority. 

^  Lord  Truro. — ^The  Court  below  held  that  the  four  earlier  documents  were  revoked,  and  that 
the  testament  consisted  of  the  three  last  documents.  The  House  is  of  opinion,  that  neither  of  those 
four  documents  was  revoked.  If  the  House  had  thought  that  some  of  the  documents  were 
revoked  and  some  were  not,  the  question  might  fairly  arise ;  but  upon  the  case  as  it  is  now  before 
the  House,  it  appears  to  me  that  the  House  is  called  upon  to  say  whether  the  conclusion  is  right, 
which  was  adopted  below,  that  the  four  earlier  documents,  or  any  and  which  of  them,  were  revoked. 
The  House  is  of  opinion  that  none  of  them  was  revoked. 

Mr,  BethelL — Your  Lordships  will  pardon  me  a  moment.  It  was  not  the  opinion  of  the  minority 
that  all  the  other  documents  remained  unrevoked ;  some  differed  as  to  the  number  which  should 
be  admitted. 

Lord  Truro. — Will  you  read  me  any  part  of  the  cases  which  bears  that  out,  because  it  has 
escaped  my  attention.  I  think  you  will  find  that  the  effect  of  what  the  minority  of  the  Judges 
say  is,  that  none  of  the  documents  was  revoked,  but  that  they  constituted  the  testament.  I  may 
be  mistaken,  but  so  I  read  it. 

Mr.  BethelL — Then  we  must  take  it  so ;  if  that  be  so,  it  will  be  much  better  to  have  it  so 
decided. 

Lord  Truro. — It  is  desirable ;  for  I  see  other  questions  that  probably  may  find  their  way 
here  under  these  wills — quite  enough  at  all  events  ;  therefore  I  should  be  very  unwilling  that  this 
same  question  should  be  again  opened  in  addition  to  the  other  questions. 

Interlocutor  reversed. 
First  Division. — Lord  Robertson,    Ordinary. — Dunn  and  Dobie,  Appellants  Solicitors.— 
Spottiswoode  and  Robertson,  Respondent^  Solicitors. 
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Anne  and  Mary  Murray,  Appellants,  v.  Dr.  James  Grant  and  others, 
(Trustees  and  Executors  of  Mrs.  Agnes  Barclay  or  Bell),  Respondents. 

Testament — Statute  161 7,  c.  14 — Executor's  share — Dead's  Part — Legacy. 

Held  (affirming  judgment),  that  the  statute  i6iy,  c.  i^is  not  in  desuetude,  and  that  executors 
are  entitled  to  one-third  of  the  free  executry,  if  not  otherwise  disposed  of  deducting  therefrom 
their  respective  legacies  ;  and  that,  notwithstanding  that  specific  legacies  are  given  to  them  by 
the  will.^ 

Misses  Murray  having  appealed  against  the  interlocutor  of  29th  November  1849^  they  contended 
that  it  ought  to  be  reversed  for  the  following  reasons: — i.  Because  the  act  1617,  founded  on 
by  the  respondents,  was  not  intended  to  confer  any  benefit  upon  executors,  but  to  restrict  the 
claims  which  they  could  make  at  common  law.  2.  Because  it  was  clear  on  the  face  of  the  deeds, 
that  the  testatrix  never  intended  her  executors  to  have  any  farther  beneficial  interest  except  to 
the  extent  of  the  ;£200  which  she  bequeathed  to  each  of  them  expressly  as  executors. 

The  respondents  in  xhsXr  printed  case  sMipipoti^d  the  judgment  on  the  following  grounds:— 
I.  Because,  as  the  question  was  exclusively  to  be  determined  by  the  law  of  Scotland,  the  right  of 
executors,  in  circumstances  similar  to  those  in  which  the  respondents  are  placed,  is  precisely 
what  has  been  given  effect  to  in  the  Court  of  Session.  2.  The  question  as  to  the  rights  of  executors 
in  similar  circumstances  was  determined  by  the  case  of  Nasmyth,  17th  February  1819,  F.C. 


^  See  immediately  preceding  report.     See  previous  reports,  12  D.  201 ;  22  Sc.  Jur.  35.        S.  C. 
I  Macq.  Ap.  178:  24  Sc  Jur.  561. 
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KeSyQ.Cf  and  RoU  Q.C.,  for  appellants. — The  fair  result  of  all  the  authorities  is  this,  that  by 

the  lav  of  Scotland  as  well  as  of  England^  and  all  civilized  countries,  where  persons  have  power 

todbpose  by  will,  the  governing  principle  is  the  intention  of  the  testator,  which  is  to  be  ascertained 

and  collected  from  the  will  itself.    This  intention  may  be  evinced  in  various  ways,  and  may  be 

cither  express  or  implied.     If  the  will  shews  that  the  property  is  to  be  taken  by  the  executor  in 

a  fiduciary  character,  then  he  becomes  trustee  for  the  next  of  kin.     But  whenever  personalty  was 

di^nsed  of  by,  will,  and,  after  all  the  legacies  were  satisfied,  there  still  remained  a  residue,  and 

Dothing  in  the  will  shewed  how  this  was  to  be  bestowed,  then,  by  the  common  law  of  both  England 

aod  Scotland,  the  right  to  take  it  attached  to  the  executors.     It  was  incidental  to  their  character 

as  executors,  to  take  that  residue  for  their  own  use.    But  there  were  in  both  countries  various 

vays  by  which  this  residue  would  be  taken  from  the  executors  and  given  to  the  next  of  kin,  as 

may  be  seen  in  Afaffi  v.  Elcock^  3  H.  L.  C.  492  ;  2  Phillips,  793.    That  case  shews,  that  if  the 

testator  either  declare  a  trust,  or  make  a  gift  to  the  executor  of  a  part  of  the  estate,  this  exhibits 

an  intention  inconsistent  with  the  incident  of  the  office,  and,  by  so  doing,  destroys  it.     The 

common  law.  of  England  was  altered  by  i  Will.  I  v.  c.  40,  and  that  of  Scotland  by  a  statute  1617. 

The  latter,  instead  of  giving  the  executor  the  whole  of  the  residuary  estate,  gave  him  only  one 

third ;  but,  in  both  countries,  it  is  still  the  law,  that  whenever  an  intention  is  manifested,  no 

matter  how,  that  the  executor  should  take  in  trust  only,  then  the  elTect  is,  to  make  the  executor 

a  trustee. 

[Lord  Chancellor.  —  Do  you  understand  the  Judges  in  Scotland  to  have  held  that  the  law 
of  both  countries  was  the  same  except  so  far  as  altered  by  statute  ?  Or  does  the  law  of  Scotland 
pay  no  regard  to  the  intention  of  the  testator  to  the  extent  of  one  third  of  the  dead*s  part  ?] 

The  Judges  seem  not  to  have  been  correctly  informed  as  to  the  principle  on  which  the  equity 
courts  here  proceed.  We  hold  that  the  courts  of  Scotland  were  always  guided  by  a  regard  to 
the  intention,  as  the  courts  are  here ;  and  that,  in  this  case,  whether  the  executors  were  trustees 
ornot,  is  a  question  of  intention  — Lowndes  v.  Lowndes,  4  Burr.  2246.  The  onus  lies  on  the 
executors  to  prove  they  are  not  trustees.  Now  in  the  present  case,  the  legacies  are  given  to  the 
executors  without  reference  to  their  character  as  such,  because  they  are  not  appointed  to  that 
office  at  the  time  of  the  legacies  being  given;  but,  in  the  same  instrument,  the  testatrix  expressly 
reserves  power  to  name  b^th  executors  and  a  residuary  legatee  by  any  future  instrument.  And 
in  the  same  drawer,  at  her  death,  was  found  along  with  this  wil^  a  document  carrying  out  this 
intention,  and  appointing  executors,  while  she  never  appointed  any  residuary  legatee— thereby 
shewing,  that  she  considered  the  persons  occupying  the  one  character  as  distinct  from  those 
occupying  the  other.  —Braddon  v.  Parrand,  4  Russ.  87.  At  common  law,  therefore,  the  executor 
vould  clearly  take  the  property  in  a  fiduciary  character,  the  trust  being  implied  by  his  separate 
appointment,  and  by  his  receiving  a  remuneration  for  his  trouble.  Now,  the  statute  merely 
recognizes  the  right  attached  to  the  office,  where  there  is  no  reason  to  suppose  the  testatrix 
contemplated  giving  the  residue  to  any  particular  person.  But  it  is  a  clear  test  of  the  testatrix*  s 
intention  that  the  executors  were  not  to  take  the  residue  here,  that  she  gave  them  a  specific 
legacy.— 2  Blackstone,  32 — 7;  Afapp  v.  Elcock;  Roper  by  White,  1686;  Cases  in  Chancery,  87. 
It  would  clearly  be  absturd  to  say — **  I  give  £200  to  him,  who  is  nevertheless  to  take  the  whole." 
The  principle  of  construction  is  the  same  in  all  countries,  and  is  so  in  Scotland. — Stair,  3,  8,  30 ; 
J^^  3'  9-  S>  26 ;  Dirleton's  Doubts,  124;  Mackenzie's  Scots  Acts,  Art.  Stat.  161 7,  c.  14;  and 
m  Stair,  3,  8,  53,  it  is  expressly  said — "  That  act  was  made,  not  to  better,  but  to  restrict  executors." 
Yet  at  first  the  statute  seems  to  have  been  misunderstood,  and  a  few  cases  occurred  before  its 
true  meaning  was  set  right — Forsyth  v.  Forsyth,  Durie,  239 ;  M.  3923 ;  Wilson  v.  Laird  of  Tinto, 
M.3924;  Moncreiffv,  Moncreiff,  i  Br.  Sup.  371 ;  Paton  v.  Irishman,  M.  3925.  All  these  cases 
establish,  that  whatever  is  to  be  collected  from  the  will  as  the  intention  of  the  testator  is  to 
prevail 

[Lord  Chancellor. — In  each  of  these  cases,  there  seemed  to  be  an  entire  disposition  ?] 

Yes.  It  is  true  they  were  cases  of  express  legacies,  where  the  testator  had  disposed  of  the 
whole  of  his  property,  and  therefore  it  could  not  be  his  intention  to  give  the  executors  any  part 
to  their  own  use;  yet  the  principle  is  the  same,  because  the  executors  did  not  take,  simply  because 
sQch  was  the  intention  exhibited.  It  is  immaterial  whence  the  intention  is  collected;  and  in  this 
respect  the  statute  made  no  difference,  as  Lord  Gosford  observes  respecting  Paton  v.  Leishman, 
'Hie  statute  161 7  means  plainly  this,  not  that,  where  a  legacy  is  left  to  the  executor  71/^  executor, 
^  as  a  sole  remuneration  for  his  trouble,  but  where  it  is  left  to  him  independently  of  his 
character  as  executor,  that  then  he  shall  not  lose  the  benefit  of  counting  it  as  part  payment,  &c. 
To  hold  otherwise,  would  be  to  make  the  statute,  not  a  restriction,  but  an  extension  of  the  common 
^w.  This  is  the  first  time  this  point  has  come  before  this  House ;  and  it  is  remarkable  that, 
since  1617,  in  1*0  case  has  it  been  determined  that  the  executor  takes  the  residue  in  the  circum- 
stances here  supposed.  There  is  a  case,  Nasmyth  v.  Hare,  17th  February  1819,  F.C.,  which  the 
other  side  will  rely  on ;  but  it  proceeds  on  principles  that  cannot  be  recognized  by  this  House — 
*nd,  besides,  the  judgment  was  set  aside  on  the  ground  that  the  will  was  invalid,  and  therefore 
the  point  was  not  dealt  with  at  all     The  question  there  was  not  viewed,  as  it  ought  to  have  been,  as 
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one  solely  regarding  the  intention  of  the  testator ;  for  Lord  Robertson  there  expressly  said,  "  It 
was  not  one  of  intention,  but  of  rights  by  law  of  executors/* — a,  most  extraordinary  doctrine.  In 
that  case,  a  fiduciary  character  had  been  stamped  on  the  executors,  and  yet  the  Court  held  that 
the  executors  took  to  their  own  use.  It  was  a  case  against  all  principle.  The  Judges  below, 
however,  treated  the  present  also  as  a  question  where  intention  was  not  to  be  regarded,  and,  in 
doing  so,  seemed  to  misconceive  the  principles  on  which  our  courts  of  equity  proceed.  Thus 
Lord  Jeffrey  plainly  laid  it  down,  that  there  is  a  distinction  between  the  express  and  the  implied 
intentions  of  a  testator ;  but  we  totally  deny  that  any  such  distinction  is  known  in  law.  The 
same  Judge  also  views  the  statute  1617  as  making  a  new  provision  which  formerly  did  not 
exist. 

[Lord  Chancellor. — He  means  the  executors  don't  take  absolutely  by  law,  but  by  virtue  of 
statute.    This  appears  from  his  comparing  the  circumstances  to  cases  of  bankruptcy.] 

We  do  not  rely  on  the  plea,  that  the  statute  161 7  is  in  desuetude. 

Bethell  Q.C.,  and  Anderson  Q.C.,  for  respondents. — It  is  a  gratuitous  assumption,  that 
the  equitable  doctrines  of  the  law  of  England  prior  to  i  Will.  iv.  were  identical  with  those 
of  the  common  law  of  Scotland  prior  to  161 7.  There  is  no  trace  of  such  doctrines  in  the 
law  of  Scotland,  and  the  statute  1617  expressly  negatives  the  supposition.  Indeed,  even  in 
England,  the  doctrine  of  resulting  trusts  is  entirely  of  modem  origin.  The  earliest  trace  of  a 
decision  tending  to  it  is  in  17 10,  but  it  was  not  well  expounded  till  1765.  It  may  be  true  enough, 
therefore,  that  the  intention  of  the  testator  is  important;  but  so  is  the  meaning  of  the  statute 
1617.  That  statute  gives  a  right  to  the  executor  to  take  his  third  of  the  residue  of  the  dead's 
part.  It  is  a  statute  of  distributions,  dealing  with  the  undisposed  goods  of  the  testator.  AU  the 
cases  cited  in  Mor.  Diet  3923 — 5,  only  establish,  that  if  the  testator  have  bequeathed  all 
his  personal  estate,  the  executors  can  take  nothing— a  proposition  we  do  not  deny ; — but  they 
also  establish  this,  that  the  executors  have  a  claim  of  right  to  one  third  of  the  residue,  which  is 
not  bequeathed  away,  ''as  for  their  charges." — Hope's  Min.  Pract.  124,  and  note;  Dirleton's 
Doubts,  p.  50 ;  Stair,  3,  8,  30. 
[Lord  Chancellor. — Both  those  passages  seem  to  make  the  office  remunerative.] 

Still  the  share  is  given  by  virtue  of  the  statute,  which  goes  on  the  presumed  intention  of  the 
testator. — Stair,  3.  9.  5,  26;  Ersk.  3,  9,  26 j  Mackenzie's  Scots  Acts,  350;  and  Works,  voL  il  p. 
329.  The  point  arose,  but  was  not  decided,  in  Finnic  v.  Lords  of  Treasury^  15  S.  165.  It  is  of 
no  importance  here  how  Stoddart  v.  Grant  is  decided. 

[Lord  Chancellor. — The  effect  will  vary  in  point  of  strength.  You  say  there  is  nothing  in 
any  of  the  testamentary  documents  to  exclude  the  operation  of  the  statute  ?] 

We  do.  The  other  side  contend,  that  the  executors  here  are  struggling  to  attain  the  character 
of  residuary  legatees ;  but  the  question  is  simply  this,  whether,  since  the  testatrix  has  never 
exercised  the  power  of  naming  residuary  legatees,  the  law,  which  puts  executors  on  the  same 
footing  as  next  of  kin,  does  not  assign  to  the  executors  the  statutory  share  of  one  third,  the  next 
of  kin  taking  the  other  two  thirds.  In  the  first  deed,  the  testatrix  named  residuary  legatees,  and 
this,  it  is  said,  shewed  her  intention  to  exclude  the  executors ;  but  the  reason  would  have  been, 
under  that  deed,  that  she  had  already  given  the  whole  residue  to  another  person.  But  as  the 
circumstances  now  stand, — ^because  she  did  not  leave  the  law  to  take  its  effect  in  1828,  is  no 
reason  why  she  should  not  do  so  20  years  after.  It  is  said  the  appointment  of  executors  to  carry 
her  will  into  execution  is  held  in  England  to  exclude  the  claim  of  the  executors ;  but  that  is  no 
reason  for  holding  the  same  to  be  the  law  of  Scotland.  Thus,  in  England,  where  the  testator  uses 
the  words,  "  /  entreat  Mr.  A.  to  act  as  my  executor,"  this  excludes  the  latter  from  taking  to  his 
own  use ;  whereas  it  is  not  so  in  Scotland.  So  we  admit,  that  in  England,  when  a  legacy  is  given 
to  the  executor,  this  makes  him  a  trustee  ^»^/i^  i/Z/r^y  but,  in  Scotland,  the  statute  16 17  expressly 
shews,  that  the  taking  of  legacies  by  an  executor  does  not  incapacitate  him  from  taking  his  third 
When  an  executor  is  therefore  by /aw  entitled,  how  can  the  mere  reservation  of  power  toappoict 
residuary  legatees  exclude  this  right  ?  The  next  of  kin  are  creatures  of  the  law,  and  so  are 
executors  by  virtue  of  their  nomination  by  the  testatrix.  We  are  ready  to  stake  this  question  on 
the  language  of  the  Scottish  statute ;  it  expressly  contemplates  the  case  of  legacies  given  to  an 
executor  eo  nomine^  as  well  as  ratione  officii.  It  is  in  fact  a  statute  of  distributions ;  hence  it  is 
quite  futile  for  the  other  side  to  say,  that  the  statute  does  not  apply  where  there  is  anything  ex 
facie  of  the  will  sufficient  to  rebut  the  presumption,  that  the  executor  is  to  take  to  his  own  use. 
The  effect  of  this  argument  would  be,  to  revoke  the  statute  altogether.  We  do  not  deny  that  the 
executors  here  are  trustees ;  but  they  are  trustees  for  themselves,  as  well  as  the  others  beneficially 
interested —Bell's  Principles  ;  and  as  to  one  third  of  the  residue,  they  are  created  by  the  statute 
parliamentary  legatees,  and  take  proprio  jure.  But  the  case  of  Nasmytk  v.  Hare  sets  this  matter 
at  rest.  It  is  a  mistake  to  say  that  that  case  was  appealed.  There  were  two  actions,  but  the 
one  involving  the  present  point  was  never  touched  by  any  appeal,  (see  i  Sh.  Ap.  71,)  and  it 
stands  to  this  day  unreversed,  having  been  acted  on  and  recognized  for  30  years.  Ivory's  Ersk. 
3, 9,  26 ;  Brodie'  s  Stair ;  Macallan's  Ersk. ;  Bell's  Prin. ; — all  these  recent  writers  refer  to  that  case 
as  one  expounding  the  statute  1617. 
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KeUy  in  reply. — ^There  is  no  authority  in  the  law,  either  of  Scotland  or  England,  that  the 
governing  principle  is  not  the  intention  of  the  testatrix,  except  the  case  of  Nasmyth  v.  Hare  ; 
and  I  admit,  if  that  case,  which  rejects  intention  as  of  no  use,  is  to  be  held  sound,  there  is  an 

Old  of  this  question.  It  was  said  that  the  appeal  in  that  case  went  on  another  ground  ;  yet  still, 
that  this  point  was  nevertheless  present  to  the  mind  of  the  Judges,  appears  from  what  Lord 
EldoDsays — i  Shaw's  Ap.  71.     It  is  said  the  statute  1617  is  a  statute  of  distributions,  and  that 

''intention"  goes  for  nothing.     But  will  it  be  said,  that  if  a  testator  say  in  a  deed — ''  I  appoint 

A  and  B  my  executors,  but  they  are  not  to  be  residuary  legatees,  as  I  intend  to  appoint  such  in 

a  future  instrument,*' — and  if  the  testator  die  without  so  appointing  residuary  legatees, — that 

nevertheless  it  is  the  same  thing  as  if  he  had  said  at  first,  ''the  executors  are  to  be  my  residuary 

legatees"? 

[Lord  Chancellor. — ^Yes,  unless  it  is  an  operative  trust.] 

At  law,  the  executor  must  take  everything,  and  we  must  go  to  a  court  of  equity  to  recover  the 
legacy,  and  there  alone  the  question  can  arise.  But  equity  follows  law.  Equity  does  as  to 
personalty  what  law  does  for  real  property.  If,  then,  the  intention  be  vaguely  indicated,  surely 
It  is  as  much  an  intention  as  if  it  had  been  clearly  and  expressly  set  forth.  There  can  be  no 
valid  ground  for  any  distinction  between  an  intention  clearly  expressed,  and  vaguely  expressed. 
[Lord  Chancellor. — But  they  say  that  it  is  not  by  the  will  of  the  donor  at  all  that  the  executor 
takes,  but  by  statute, — that  equity  excludes  the  next  of  kin  as  well  as  executors, — and  that  here 
there  is  no  intent  one  way  or  the  other.] 

But  we  do  not  admit  that  the  intent  is  neither  one  way  nor  another.  The  statute  does  not  say, 
if  the  will  leave  a  legacy  to  the  executor  as  executor,  that  the  question  of  intention  is  open. 
[Lord  Chancellor. — How  is  your  argument  less  applicable  to  next  of  kin  than  to  executors  ? 
Suppose  the  testator  to  have  said — "  It  is  my  intention  that  neither  my  executor  nor  my  next 
of  inn  take  the  residue,''  and  yet  appoint  no  residuary  legatee  :  Here  the  intention  would  be 
dear  enough  ;  but  would  the  parties  be  prevented,  notwithstanding,  from  taking  their  statutory 
shares?] 

No  doubt  the  operation  of  law  would  be,  to  make  these  parties  take  ;  but  it  would  rather  be  a 
case  of  intestacy,  where,  of  course,  no  intention  at  all  has  been  indicated.  We  do  not  deny  that 
there  are  cases  where  the  executor  is  to  take,  but  it  is  only  where  there  is  nothing  in  the  will  to 
shew  the  intention  of  the  testator  to  have  been  the  other  way. 

Lord  Truro. — My  Lords,  in  this  case,  the  same  will  which  is  the  subject  of  Stoddart  v.  Granty 
(sufirOf  p.  122),  comes  under  your  Lordships'  consideration.  This  is  a  point  arising  out  of  the 
sammons  of  multiplepoinding  raised  by  the  executors  with  the  view  of  obtaining  a  decision  upon 
various  points,  and  among  others,  upon  this  point.  There  is  a  large  sum,  which  in  Scotland  is 
properly  described  "the  dead*s  part,"  undisposed  of;  and  the  question  raised  upon  the  present 
apfxal  is  simply  this,  whether  an  executor  under  a  Scotch  act  of  parliament  passed  in  1617  is 
entitled  to  one  third  of  *^  the  dead's  part,"  even  though  it  may  be  satisfactorily  collected  from 
the  contents  of  the  will,  that  the  testatrix  did  not  intend  that  the  executors  should  take  more 
than  the  special  legacies  which  she  had  left  them.  On  the  other  hand,  it  is  contended  that  the 
statute  positively  and  distinctly  gives  to  the  executors  one  third  of  the  "dead's  part,"  perfectly 
itrespective  of  the  intention  of  the  testator,  except  the  intention  is  expressed  by  the  disposition 
of  tb«  residue ;  and  if  any  expression  of  intention,  which  leaves  the  residue  undisposed  of,  leaves 
it  under  the  operation  of  the  statute,  that  by  the  operation  of  that  statute  the  executors  are 
entitled  to  a  third.     That,  my  Lords,  is  the  question  in  this  appeal 

I  vill  call  your  Lordships'  attention  to  the  terms  of  the  statute,  which  you  are  called  upon  to 
apply  to  this  case.  It  was  passed  in  1617,  and  is  very  short — (reads  statute.)  Now,  my  Lords, 
70a  can  seldom  find  an  act  of  parliament  which  presents  less  difficulty  of  construction  than  the 
pwent  one.  In  the  first  place,  it  has  the  virtue  of  being  very  short ;  and,  in  the  next  place,  it 
»  expressed  in  very  plain  terms.  The  executors  are  to  account  to  the  next  of  kin,  reserving 
only  a  third  of  the  defunct's  part,  all  debts  being  first  paid  and  deducted. 

My  Lords,  it  appears  to  me  that  the  question  which  is  brought  before  your  Lordships  has 
>nsen  out  of  that  to  which  the  learned  Judges  below  have  referred,  namely,  attention  being  too 
BBi:h  directed  to  the  state  of  the  English  law,  as  in  contradiction  to  the  Scotch  law.  Your 
^ships  are  aware,  that  the  old  rule  of  law  was,  that  executors,  by  virtue  of  their  appointment 
a«  executors,  became  the  universal  legatees,  and  that  they  were  trustees  only  to  the  extent  to 
which  they  were  made  trustees  by  the  bequest  of  legacies,  but  they  retained  to  themselves  all 
that  was  not  specially  disposed  of.  That  was  very  early  found  to  be  so  inconsistent  with  the 
apposed  intention  of  individuals  who  had  relations,  and  who  left  property  undisposed  of,  that 
the  Courts  in  this  country  who  had  that  branch  of  the  law  to  administer,  held,  that  if  you  could 
discover  from  the  will  that  it  was  not  the  testator's  intention  that  the  executor  should  take  in  a 
^sc  where  the  property  was  undisposed  of,  it  should  not  go  to  the  universal  legatee,  the  executor, 
but  should  go  to  the  next  of  kin.  There  is  no  doubt  that  originally  the  executor  must  have  taken 
from  an  idea  that  by  his  appointment  he  was  intended  to  take  ; — ^and  I  suppose,  therefore,  that 
it  was  considered  as  not  inconsistent  with  that  principle,  that  if  you  could  find  by  the  will  that 
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the  general  intention  which  was  to  be  inferred  from  the  nomination  of  the  executors  was 
qualified  by  the  particular  contents  of  the  will,  you  were  in  fact  giving  effect,  according  to  its 
intention,  to  the  rule  of  law.  It  must  be  admitted,  however,  that  this  mode  of  construing  wills 
led  to  very  considerable  inconveniences,  and  also  led  to  that  which  so  often  follows  where  a 
decision  is  to  depend  upon  construction,  and  upon  discretion, — ^and  decisions  occasionally  took 
place  to  which  it  would  be  very  difficult  to  yield  assent.  I  mean,  that  circumstances  and  parts 
of  wills  were  relied  upon  as  establishing  a  negative  intention  on  the  part  of  the  testator — that  is, 
the  intention  that  the  executor  should  not  take.  Many  circumstances  were  relied  upon  which 
have  not  at  all  times  commanded  assent.  I'he  rule  at  last  became  pretty  well  understood.  In 
the  course  of  time,  so  much  litigation  had  arisen,  that  the  cases  might  be  arranged  in  classes 
almost,  and  it  was  held  that  a  legacy  to  an  executor,  under  some  circumstances,  was  evidence  of 
the  testator's  intention  that  the  executor  should  not  take  more.  But,  then,  that  was  open  to  this 
^t  must  be  given  to  them,  not  generally,  but  in  their  character  of  executor,  so  as  to  import  that 
it  was  all  that  was  intended  they  should  by  virtue  of  that  character  take.  When  a  legacy  was 
given  to  them,  naming  them  as  executors,  a  different  conclusion  would  follow  from  that  which 
would  be  drawn  where  it  was  a  general  legacy  given  to  them.  And  so,  where  legacies  of  a 
different  amount  were  given  to  different  executors,  there  the  Courts  did  not  hold  that  those 
legacies  were  evidence  of  the  testator's  intention,  that  the  executors  should  not  take  more ;  but 
if  a  legacy  of  the  same  amount  was  given  to  several  executors,  a  different  conclusion  was  drawn. 

This  went  on  for  a  considerable  period,  till,  as  your  Lordships  are  perfectly  aware,  at  last,  the 
legislature  finding  that  justice  was  not  satisfactorily  administered  by  casting  upon  the  next  of 
kin  the  burden  of  shewing  that  the  testator  entertained  an  intention  adverse  to  the  executors 
taking  more,  and  that  there  was  so  much  uncertainty  attending  it,  the  recent  statute  was  passed 
which  changed  the  onus^  and  now. the  law  requires  the  executors  to  shew  affirmatively,  from  the 
contents  of  the  will,  that  the  testator  intended  them  to  take  more.  In  Scotland,  it  seems  they 
escaped  the  litigation  to  which  I  have  referred  by  the  effect  of  this  statute,  for  it  was  passed  so 
long  ago  as  1617,  and  contains  the  express  declaration  which  I  have  read.  I  find  that  in  every 
text  book  that  I  have  been  enabled  to  see  or  to  hear  of,  this  statute  is  referred  to  as  a  distinct 
authority  for  giving  one  third  of  the  dead's  part,  without  any  qualification,  and  the  Scotch 
lawyers  are  in  the  habit  of  looking  to  it  as  the  proper  guide  for  their  judgments.  There  is  not 
to  be  found,  at  least  I  have  not  been  able  to  find,  a  single  sentence  which  tends  to  impose  any 
qualification  whatever  upon  the  general  enactments  of  the  statute. 

Undoubtedly  the  statute  is  open  to  the  remark,  that  it  begins  by  stating,  that  executors  have 
taken  contrary  to  the  intention  of  the  testator,  and  by  declaring  that  that  construction  of  the 
office  of  executor  was  contrary  to  law,  to  conscience,  and  to  equity ;  and  yet  the  statute  follows 
by  giving  them  one  third  absolutely,  irrespective  of  the  intention  of  the  testator, — ^not,  indeed, 
using  the  words  "irrespective  of  the  intention,"  but  giving  it  absolutely.  And  further,  there  is 
this  strong  circumstance, — ^having  given  them  one  third  absolutely  without  any  qualification 
whatever,  the  statute  adds,  that  they  shall  take  also  legacies  if  legacies  be  given  to  tnem,  albeit 
they  exceed  the  amount  of  one  third  of  the  dead's  part, — ^and  if  they  fall  short,  they  shall  take 
them  as  part  of  the  third  ; — thus,  by  statutory  authority,  rejecting  the  conclusion,  which  in  this 
country  had  been  drawn  from  the  fact  of  legacies  being  given  to  executors,  that  that  imported 
that  the  testator  intended  that  they  should  take  no  more  than  the  legacies — rejecting  that  by  the 
express  provision  that  it  should  have  no  such  effect. 

Then,  my  Lords,  what  is  the  rule  by  which  you  should  construe  the  statute  ?  The  case  must 
often  have  occurred,  but  it  does  not  appear  that  any  question  arose  till  a  comparatively  recent 
period.  Your  Lordships  are  aware,  that  on  17th  February  1819,  a  case  occurred  of  Nasmyth  v. 
Hare^  in  which  a  question  arose  in  a  remarkable  way,  presenting  the  question  in  the  most 
distinct  form  which  I  think  can  be  imagined.  In  that  case,  the  testator  had  by  his  will  givoi 
certain  legacies,  and  then  he  disposed  of  the  residue  to  a  given  individual.  He  left  no  'Mead's 
part,"  but  he  disposed  of  the  whole.  The  residuary  legatee  died  during  the  life  of  the  testator; 
the  legacy  therefore  lapsed,  and  the  executors  claimed  one  third  of  that  residue.  It  was  the 
subject  of  a  good  deal  of  discussion  in  Scotland,  and  the  Judges  unanimously  held  at  that  time, 
that  whatever  might  be  argued  from  the  effect  of  the  previous  disposition  of  the  residue  to  an 
individual  other  than  an  executor,  as  to  the  testator's  intention,  it  was  perfectly  irrelevant  to  the 
consideration  of  their  right,  which  right  did  not  depend  upon  the  intention  of  the  testator 
expressed  in  any  other  way  than  by  an  absolute  disposal  to  somebody  else  taking  effect,  and 
tiierefore  the  executors  were  entitled  to  one  third.  The  case  underwent  considerable  discussion. 
There  is  only  one  remark  which  tends  in  any  degree  to  weaken  its  authority,  and  that  is,  that 
circumstances  occurred  which  prevented  an  appeal  to  this  House  against  that  decision.  The 
question  of  the  validity  of  the  will  arose,  and  came  before  this  House  upon  appeal.  This  House 
held  the  will  to  be  altogether  invalid,  and  that  put  an  end  to  the  question  as  to  the  construction 
of  this  statute,  coupled  with  the  residuary  bequest,  because  the  residuary  bequest  was  disposed 
of  by  the  will  being  held  altogether  invalid,  and  no  question  has  arisen  since. 

Now,  my  Lords,  what  is  the  rule  by  which  your  Lordships  should  be  governed  in  construing 
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this  very  old  statute  ?    It  is  most  simply  laid  down,  I  think,  by  Tindal  C.  J.  in  Warburton 

^.Lmlimd^  2  Dow  &  Clark,  500,  where  he  states,  that  ''where  the  language  of  an  act  of 
parliameDt  is  clear  and  explicit,  effect  must  be  given  to  it  whatever  may  be  the  consequences, 
for  in  that  case  the  words  of  the  statute  speak  the  intention  of  the  legislature.     If  in  any  case  a 
doabt  arises  from  the  words  themselves,  we  must  endeavour  to  solve  that  doubt  by  discovering 
the  object  which  the  legislature  intended  to  accomplish  by  passing  the  act."    But  then  he  goes 
on  to  say,  that  we  must  not  do  that  by  referring  to  some  ambiguous  clause  in  the  act,  in  order 
to  construe  that  which  is  manifest,  or  which  is  more  clear  than  that  which  is  referred  to.     Now, 
here,  do  part  of  the  enactments  of  the  act  are  at  all  inconsistent.     The  question  arises,  whether 
}-oo  can  argue  from  the  preamble  that  such  an  ambiguity  exists  as  to  create  doubt  of  the  enact- 
ment?   I  do  not  apprehend  you  can  do  any  such  thing.    Where,  as  Tindal  C.J.  says,  the 
language  is  ambiguous  you  may  resort  to  the  other  parts  of  the  act,  as  you  may  to  other  parts 
of  any  instruments  which  it  is  your  judicial  duty  to  construe,  to  find  what  the  meaning  of  the 
authority  was  that  has  used  that  language.     But  in  no  part  of  this  act  does  it  appear  to  me  that 
there  is  any  ambiguity.    And  I  have  before  remarked,  that  you  find  that  that  act  is  mentioned 
in  almost  every  text-boolc  and  authority  from  the  period  when  it  was  passed  down  to  the  present 
time— and  it  is  imiversally  stated  as  a  general  proposition,  that  after  the  passing  of  this  statute, 
the  executor,  instead  of  taking  the  whole  of  the  ''dead's  part,"  is  to  take  one  third — it  is 
generally  added,  "for  his  trouble  in  executing  the  will,"  or,  "in  respect  of  his  ofHce  of  executor." 
fiat  I  have  not  been  able  to  find  the  slightest  passage  in  any  one  book,  nor  has  one  been 
refenred  to  at  the  bar,  in  which  any  doubt  was  raised  on  this  question  ;  and  what  I  have  before 
stated  I  must  repeal  that  the  arguments  here,  like  the  arguments  advanced  in  Scotland,  turn 
mainly  upon  what  would  be  the  construction  of  this  statute  with  reference  to  the  English  law. 
Bat  it  is  quite  clear,  and  the  Judges  expressed  themselves  very  strongly  upon  it,  and  nothing 
whatever  has  been  brought  before  the  House  at  all  tending  to  break  in  upon  the  perfect 
accuracy  of  the  view  that  they  took,  viz.  that  the  principles  administered  in  the  courts  of  equity 
in  England  have  never  found  a  place,  or  been  adopted,  in  Scotland. 

My  Lords,  this  case  of  course  must  be  decided  by  the  law  of  Scotland.  Here  is  a  statute  in 
plain  and  explicit  terms — ^here  is  a  distinct  authority  upon  the  construction  of  that  statute  in  a 
much  stronger  case  than  the  present.  There  is  no  authority  on  the  other  side.  The  question 
therefore  is,  what  is  our  judicial  duty  with  reference  to  an  act  of  parliament  plain  and  express  in 
its  terms,  without  anything  being  brought  to  bear  upon  it,  except  some  general  reasoning  and 
some  general  speculation  with  reference  to  what  may  be  supposed  to  have  been  the  ancient  state 
of  the  law  of  Scotland  prior  to  that  statute,  as  to  which  I  have  not  been  able  to  find  any  account 
whatever,  and  I  can  only  take  it  from  the  act  of  parliament — that  is  to  say,  that  there  had  been 
a  construction  adopted  with  reference  to  the  office  of  executor,  which  had  given  the  executor 
the  whole,  which  was  considered  contrary  to  law,  good  conscience,  and  equity.  If  it  was  con- 
trary to  law,  good  conscience,  and  equity,  that  they  should  take  the  whole,  I  have  been  unable  to 
discover  what  by  law,  before  that  statute,  they  were  entitled  to  take.  Whether  that  had  been 
a  subject  of  discussion  or  doubt,  there  are  no  means  of  discovering  that  I  am  aware  of  ;  but  it 
appears  that  it  was  the  subject  of  statutory  legislation  in  order  to  put  an  end  to  all  questions  of 
the  same  nature.  And  I  think  your  Lordships  would  be  laying  down  a  precedent  which  might 
he  productive  of  considerable  inconvenience,  if,  where  the  language  or  a  statute  is  perfectly 
plain  and  definite,  you  were  to  raise  doubts  and  difficulties,  not  from  the  language  of  the  statute, 
but  from  some  general  reasoning  which  is  borrowed  from  a  state  of  the  law  which  you  suppose 
to  he  more  or  less  analogous. 

My  Lords,  the  Scot:h  law  appears  to  have  been  uniform  and  consistent,  and  to  have  been 
different  from  the  English  law.  It  seems  to  me,  therefore,  that  the  main  arguments  which  your 
Mships  had  the  advantage  of  hearing  from  the  bar,  learned  and  able  as  they  were,  were 
arguments  rather  tending  to  shew  the  difficulties  which  might  by  possibility  arise  if  this  were 
the  case  of  an  English  statute,  and  to  be  decided  by  the  English  law, — though  I  am  not  sure 
that  that  would  be  the  case,  for  the  statute  is  so  plain,  that  if  it  had  occurred  in  England,  I  think 
soch  difficulties  could  not  have  arisen.  It  is  hardly  a  possible  case,  because,  if  such  a  statute 
N  existed,  those  decisions  which  have  been  made,  and  possibly  the  arguments  at  the  bar,  could 
Dot  have  existed  at  all,  for  it  is  by  those  decisions  that  the  argument  is  sought  to  be  sustained. 

I  therefore  propose  to  yoiu:  Lordships  to  affirm  the  interlocutor  which  has  been  pronounced 
Bwlcr  the  authority  of  this  statute.  It  is  no  part  of  the  duty  of  the  Court  to  refer  to  the  will  to 
ascertain  anything  with  reference  to  the  dead's  part — beyond  this,  to  discover  whether  the 
^trix  has  disposed  of  that  dead*s  part.  If  the  testatrix  has  disposed  of  it,  it  must  go  qua  that 
disposition ;  if  she  has  not  disposed  of  it,  whatever  else  she  may  have  done,  will  place  it  in 
precisely  the  same  position  as  if  a  testator  were  to  say,  "  I  do  not  intend  my  heir-at-law  to  take 
my  freehold  estate.'* 

There  was  a  circumstance  which  was  pointed  out  by  one  of  the  learned  counsel  at  the  bar 
(Mr.  Anderson),  in  a  way  which  struck  me  as  entitled  to  considerable  weight — viz.  that  it  was  in 
die  nature  of  a  new  statute  of  distributions,  which  gave  to  the  executor  one  third  in  common  with 
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the  next  of  kin,  who  both  stood  in  the  same  position,  viz.  claiming  to  benefit  by  the  undisposed 
of  residue.  1  therefore  submit  to  your  Lordships,  that  the  sound  rule  of  construction  is  to  adhere 
to  the  unambiguous  words  in  the  statute,  and  to  apply  the  law  of  the  country  in  which  that  statute 
passed,  to  the  construction  of  that  statute ;  and,  therefore,  I  move  your  Lordships  that  the 
interlocutor  of  the  Court  below  be  affirmed. 

Lord  Brougham. — My  Lords,  I  had  not  the  advantage  of  hearing  any  part  of  the  arguments 
in  this  case.  Nevertheless,  I  have  made  it  my  business,  as  it  was  my  duty,  to  look  into  the  cases 
and  into  the  arguments  of  the  Court  below,  and  the  opinions  of  the  learned  Judges.  Their  view 
of  this  case  is  quite  unanimous,  and  I  am  clearly  of  opinion  from  my  perusal  of  those  documents, 
and  my  looking  into  the  statute  1617,  that  your  Lordships  could  not  reverse  this  unanimous 
judgment  of  the  Court  below,  without,  in  the  first  place,  overruling  the  case  of  Nasmyth  v.  Heare^ 
and  which,  though  it  never  had  the  sanction  of  affirmance  of  your  Lordships  upon  appeal,  as 
stated  by  my  noble  and  learned  friend,  yet  has  stood  for  upwards  of  30  years  the  undisputed 
expositor  of  the  act  161 7,  in  the  Scotch  law.  But,  independently  of  the  authority  of  that  case, 
your  Lordships,  in  overruling  that  case,  and  in  reversing  the  present  judgment,  would  be  also 
doing  the  next  thing  to  repealing  the  act  1617.  I  therefore  am  entirely  of  opinion  with  my  noble 
and  learned  friend,  that  this  appeal  should  be  dismissed,  and  the  judgment  of  the  Court  below 
affirmed.  I  do  not  think  if  the  act  1617  had  been  in  ipsissimis  verbis  a  new  statute,  we  could 
have  come  to  another  conclusion. 

Mr,  BethelL^yiy  Lords,  as  I  understand  it,  in  the  case  of  Stoddart  v.  Grants  suprety  we  have 
agreed,  with  your  Lordships'  approbation — as  we  find  that  that  was  the  rule  adopted  in  the  Court 
below — ^that  the  costs  of  the  appellant  and  respondents  there  should  come  out  of  the  fund  in 
medio.  But  with  regard  to  this  case  which  is  a  personal  quarrel)  if  I  may  so  call  it,  between  the 
executors  and  the  appellants,  the  appellants,  who  are  very  different  from  the  parties  in  Stoddart 
V.  Grants  seek  to  take  away  from  the  executors  that  which  the  statute  gives  them, — therefore  I 
must  ask  your  Lordships  to  dismiss  this  appeal  with  costs. 

Lord  Brougham. — What  was  done  with  the  costs  below  in  this  case  ? 

Mr,  Bethell, — They  were  not  given  out  of  the  fund. 

Solicitor-General  Kelly, — The  costs  were  allowed. 

Lord  Truro. — I  thmk  that  this  is  a  case  in  which  costs  should  be  allowed.  It  is  the  con* 
struction  of  an  act  of  parliament ;  and  as  parties  have  had  no  opportunity  of  bringing  before  tbe 
House  the  construction  of  this  statute,  which  has  a  very  extensive  application,  I  think  it  reason^ 
able  that  they  should  take  the  opinion  of  the  House,  and  it  does  not  strike  me  as  a  case  in  which 
the  appeal  should  be  dismissed  with  costs. 

Interlocutor  affirmed. 

First  Division. — Lord  Murray,  Ordinary. — Spottiswoode  and  Robertson,  Appellants^  Solicitors* 
Connell  and  Hope,  Respondents^  Solicitors, 
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Misses  Agnes  and  Mary  Brown,  Plaintiffs  in  Error,  Appellants,  v.  Her 
Majesty's  Advocate-General,  Defendant  in -Error,  Respondent. 

Legacy  Duty — Conveyance  Inter  Vivos — ^Testament — Statutes  48  Geo.  ill.  c.  149;  55  Geo.  in. 
c.  184 — Five  sisters  executed,  in  1825,  a  deed  whereby  they  assigned,  disponed  and  conveyed 
over,  ^^from  us  and  our  heirs  severally,  to  and  in  favour  of  each  other,  and  to  the  heirs  and 
assignees  0/ the  last  survivor,'*  their  whole  heritable  and  moveable  property,  effects,  means  and 
estate,  then  belonging  or  which  might  belong  to  them.  On  the  death  of  one  of  the granters,  the 
Crown,  treating  the  deed  as  of  a  testatnentary  nature,  claimed  duty  on  the  estate  of  the  lady  as 
personal  succession,  and  the  Court  of  Exchequer  found  for  the  Crown, 

Held  (reversing  judgment),  that  the  clauses  of  the  deed  imported  that  it  was  a  conveyance  inter 
vivos,  and  not  of  a  testamentary  nature  ^ 

Five  sisters  living  in  Scotland,  (two  of  whom  are  the  appellants,)  executed  the  following  deed 
in  1825  : — **  We,  Grace  Brown,  Agnes  Brown,  Euphemia  Brown  (since  deceased),  Mary  Brown, 
and  Jessie  Brown  (since  deceased),  do,  for  the  love,  favour,  and  affection,  &c.,  hereby  assign, 
dispone,  convey,  and  make  over,  from  us  and  our  heirs  severally,  to  and  in  favour  of  each  other, 
and  to  the  heirs  and  assignees  of  the  last  survivor,  all  lands,  heritages,  tacks,  steadings,  rooms, 
possessions,  heritable  bonds,  wadset  rights,  decreets  and  abbreviates  of  adjudication,  and  grounds 
and  warrants  thereof,  together  with  all  and  sundry  goods,  gear,  debts,  sums  of  money,  body 
clothes,  wearing  apparel,  rings,  jewels,  and  other  paraphernalia,  and,  in  general,  tbe  whole 

*  S.  C.  24  Sc.  Jur.  565. 
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heritaUeand  moveable,  real  and  personal  subjects,  effects,  means  and  estate,  &c.,  now  pertaining, 

bdooging,  indebted,  or  resting-owing  to  us,  &c.,  and  we  consent  to  the  registration,  &c.'*     And 
they  boaad  the  survivors  to  pay  the  whole  debts  of  those  predeceasing. 

This  deed  was  acted  upon  subsequent  to  its  date.  By  a  deed  of  disposition  dated  21st 
February  1831,  John  Brown,  the  brother  of  Grace,  conveyed  to  "the  said  Grace,  Agnes, 
Enphcmia,  Mary  and  Jessie  or  Janet  Brown,  and  the  survivors  and  survivor  of  them,  and  the 
heirs  or  assignees  of  the  survivor,"  certain  redeemable  rights  over  heritable  property  in  Glasgow 
amottotingto  ;£i 3,000.  Grace  and  her  sisters  in  investments  and  conveyances  had  everything 
coQfcyed  to  **  the  five  sisters,  and  the  survivor  and  their  heirs  and  assignees  whomsoever. 
Grace  died  in  June  1841.  Thereafter  a  claim  was  made  by  the  Crown  for  payment  of 
kgacy-duty  on  her  estate,  valued  at  ^^6500.  The  claim  of  the  Crown  was  founded  on  §  38  of 
the  statute  48  Geo.  iii.  c.  149.  A  different  rate  of  duty  is  exigible  if  a  deceased  leave  a  testa- 
mentary disposition  of  his  property  from  that  payable  in  the  case  of  intestacy.  This  is  regu- 
lated by  the  schedule  to  the  act  55  Geo.  ill.  c.  184. 

The  present  case  was  alleged  to  fall  under  the  former  of  these  descriptions.  The  Crown 
insisted  that  the  deed  of  1825  was  a  testamentary  disposition  of  personal  estate.  On  the  other 
hand,  the  plaintiff's  in  error  contended  that  the  instrument  was  not  testamentary,  but  a  present 
inler  vivos  disposition.  Lords  Jeffrey  and  Cuninghame^  sitting  in  Exchequer,  after  a  special 
verdict,  being  of  opinion  that  the  deed  was  of  a  testamentary  description,  and  that  legacy-duty 
vas  chargeable  on  the  succession  as  personal,  found  for  the  Crown. 

On  appeal,  it  was  maintained  in  their  printed  case  that  the  judgment  should  be  reversed  for 
the  following  reasons  : — i.  Because  the  instrument  of  1825  was  not  a  testament,  or  testamentary 
disposition  of  the  personal  estate  of  Grace  Brown. — Swinburne,  part  i,  §  2  ;  Godolphin,  part 
i,c  I,  §  2,  and  2  Bl.  Com.  499;  Durie,  June  29,  1625  ;  Sugden  on  Powers,  vol  i.  p.  260, 
7th  ed. ;  and  authorities  cited  infra,  2.  Because,  at  all  events,  inventory-duty  was  not  exigible 
in  respect  of  the  property  to  which  the  plaintiffs  in  error  had  right  under  the  investments  made 
by  them  and  their  sisters  during  the  lifetime  of  Grace  Brown.  3.  Because  inventory-duty  was 
not  exigible  on  personal  estate  invested  in  England.  4.  Because,  even  assuming  the  instrument 
of  1825  to  be  testamentary,  and  to  govern  the  right  of  succession  to  the  interest  of  Grace  Brown 
in  the  personal  property  enumerated  in  the  verdict,  the  judgment  complained  of  is  erroneous. 

For  the  Crown,  it  was  argued  that  the  judgment  ought  to  be  affirmed — Because  the  plaintiffs' 
intromitted  with  moveable  estate  and  effects  in  Scotland  of  the  deceased  Grace  Brown,  and  so 
vere  liable  to  give  up  an  inventory  of  the  same  duly  stamped. 

Betkell  Q.C.,  and  Anderson  Q.C.,  for  appellants.—  i.  The  instrument  of  1825  must  be  either  a 
deed  imter  vivosj  in  the  nature  of  a  contract,  or  it  must  be  a  testament ;  it  cannot  have  a  double 
character.  It  is  not  a  testament,  for  that  is  an  instrument  which  remains  dormant,  and  is 
revocable  during  life,  and  comes  into  operation  only  at  death. — Per  Shepherd  C.B.  in  Adv.-Gen, 
V.  Ramsa/s  Trustees,  2  Cr.  M.  &  Rose.  224 ;  whereas  this  instrument  came  into  instant 
operation.  It  required  no  delivery,  as  it  consisted  of  mutual  obligations ;  and  the  moment  it 
was  executed,  it  was  held  by  whichever  of  the  sisters  possessed  it,  for  all  the  others. — Ersk.  3, 2, 
44;  Crawfurdv.  Vallanc/s  Heirs,  M.  12,304.  The  provisions,  which  are  to  have  operation,  are 
all  mutual  considerations, — ^some  were  to  be  operative  during  life,  in  others  the  term  was  to  be 
postponed  ;  but  this  does  not  alter  the  character  of  the  instrument,  otherwise  all  marriage  settle- 
ments would  be  testamentary,  which  they  are  not. — Thompson  v.  ThiiC s  Crs,  M.  3593  ;  Grant 
1.  Grant,  M.  3596;  Braidwood  v.  Braidwood,  14  S.  64.  This  is  also  an  onerous  deed.  Each 
aster  conveyed  her  property  away,  and  got  instead  an  interest  in  the  common  fund, — viz.  an 
ondivided  fifth  part.  Another  element  of  onerosity  was,  that  each  covenanted  to  pay  the  debts 
of  a  predeceasing  sister  without  any  restriction,  which  was  a  most  valuable  consideration.  In 
Cvriy  V.  Boydj  M.  i  $,946,  the  quality  of  onerosity  rendered  an  instrument,  otherwise  and  in 
ferm  testamentary,  irrevocable,  and  took  it  out  of  the  class  of  testamentary  deeds.—  See  also 
Duguidv.  Cadelfs  Trs.,  29th  June  1831,  F.  C.  The  last  quality,  shewing  that  the  instrument  is 
2  deed,  is  that  it  was  irrevocable.  This  is  clear  from  the  circumstance,  that  it  contained  a  clause 
of  absolute  warrandice,  whereby  each  sister  warranted  the  deed  from  all  acts  prejudicial  thereto. 
In  England  the  same  distinction  is  found  between  a  testamentary  deed  and  a  deed  of  instant 
operation — as  may  be  seen  in  Att.-Gen,  v.  Jones,  3  Price,  368,  where  Wood  B.,  though  in  the 
"MDority,  was  right ;  Thompson  v.  Browne,  3  My.  &  K.  32  ;  Sheldon  v.  Sheldon,  i  Rob.  Eccles. 
81.  Hence,  if  no  power  or  revocation  is  reserved,  a  deed  is  held  to  be  not  of  a  testamentary 
^^.^Fletcher  v.  Fletcher,  4  Hare,  67  ;  Glynn  v.  Oglander,  2  Hagg.  248  ;  King's  Proctor  v. 
^toff,  3  Hagg.  218.  The  instrument  of  1825  being  therefore  not  a  testament,  was  a  deed. 
Iliere  was  one  contract  throughout,  and  one  only,  and  it  is  impossible  to  hold  that  it  consists  of 
t»o  separable  parts.  The  Judges  below  (Lords  Jeffrey  and  Cunninghame)  treated  the  clause  of 
sttrvivorship  as  an  ultimate  destination,  distinct  from  any  arrangement  of  the  joint  rights  of 
{Arties ;  but  that  clause  of  survivorship  was  really  part  of  the  consideration,  and  part  of  the 
contract,  as  much  as  the  life  interest ;  all  must  be  treated  as  one  indivisible  instrument. — Lord 
^oyd  V.  Kings  Adv,,  M.  4205  ;  Fergusson  v.  M*George,  M,  4202  ;  Riddell  v.  Scott,  M.  4203  ; 
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Bisset  V.  Walker^  M.  App.  Deathbed,  No.  2.  Lord  Jeffrey  also  assumes  that  each  sister  could, 
during  life,  test  on  her  nfth  share  of  the  common  property  ;  but  that  was  not  the  case.  Suppose 
Grace  Brown  had  so  tested,  could  her  doing  so  defeat  or  revoke  the  clause  in  the  deed  binding 
her  survivors  to  pay  her  debts?  The  creditors  clearly  acquired  Kjus  quasitum  under  that  deed 
from  the  moment  of  its  execution,  and  the  obligation  became  a  personal  one  in  the  surviving 
sisters  to  discharge  the  predeceaser*s  debts,  whatever  they  amounted  to.  This  was  not,  therefore, 
a  case  of  a  mere  destination,  but  much  stronger,  for  the  clause  of  warrandice  itself  would  strike 
effectually  at  any  attempt  made  by  Grace  Brown  to  test  away  any  part  of  the  joint  property  to 
strangers.  All  that  the  creditors  could  attach  during  the  life  of  each  sister  was  her  chance  of 
survivorship,  or  her  contingent  reversionary  interest ;  they  could  not  seize  any  part  of  the  property 
in  specie.  The  fee  was  in  the  last  survivor,  and  all  the  interest  each  had  during  life  in  the  common 
fund,  was  a  mere  liferent.  It  is  a  mistake,  therefore,  to  say  the  fee  was  in  each  and  all ;  it  was  only 
in  the  last  survivor. — £rsk.  3,  8,  35.  The  case  is  not  unlike  what  is  called  joint  tenancy  in 
England,  where  the  share  of  one  of  the  joint  tenants,  which  has  never  been  severed  by  him  or 
attached  by  his  creditors,  accresces  to  the  surviving  joint  tenants.  Though  there  is  nothing  in 
Scotland  directly  answering  to  this  kind  of  interest  called  joint  tenancy,  yet  there  is  what  is  in 
effect  equivalent — the  doctrine  of  accretion— ^«j  accrescendu — Stair,  3,  8,  27.  It  is  quite 
competent  in  Scotch  conveyancing  to  put  the  fee  in  contingency,  and  the  plain  and  natural 
interpretation  of  this  deed  is  an  illustration  of  that  operation.  What  takes  place  at  the  death  of 
each  sister,  in  the  present  case,  is,  therefore,  purely  the  result  of  the  contract  contained  in  the 
deed,  which  supersedes  a  will  entirely — ^and  that  being  so,  inventory  duty  is  not  leviable.  2.  At 
all  events,  the  judgment  of  the  Court  below  was  wrong  in  finding  that  inventory  duty  was  exigible 
on  the  personal  estate  invested  in  England.  It  is  the  locality  of  the  property,  and  not  the 
domicile  of  the  testator,  which  r^ulates  this  subject,  and  hence  duty  was  not  leviable  on  property 
situated  out  of  the  jurisdiction  of  the  Commissary  Court. — Att-Gen,  v,  Hope^  i  Cr.  M.  &  Rose. 
530 ;  Pearse  v.  Pearse,  9  Sim.  430;  48  Geo.  III.  c.  148,  §  41. 

Lord'Adv,  Inglis  and  SoL-Gen.  Kelly  for  respondent. — The  statute  48  Geo.  ill.  c.  14B,  §  38, 
is  not  directed  to  executors  only,  but  to  every  person  who  takes  possession,  or  intromits  with 
personal  estate  of  the  deceased.  Here  the  appellants  clearly  intromitted  with  Grace  Brown's 
estate,  and  this  was  quite  enough  to  make  the  liability  attach,  for  such  a  consequence  is  not 
confined  to  any  particular  character  of  the  deed.  The  mere  form  of  the  instrument,  as  well  as 
the  nature  of  the  title  to  be  completed  under  it,  was  not  material,  for  it  is  quite  possible  for  a 
party  to  give  another  such  a  title  to  his  personal  property  during  his  life,  as  shall  enable  the 
grantee  to  take  it  up  after  the  granter'  s  death  without  completing  a  formal  title  by  confirmation. 
This  would  happen,  for  instance,  where  there  is  a  gratuitous  assignation  of  funds  in  the  hands  of 
third  parties,  granted  expressly  mortis  causd,  and  intimated  to  the  parties  in  whose  hands  the 
funds  were  during  the  lifetime  of  the  granter.  It  is  not  necessary  that  the  kind  of  intromission 
alluded  to  should  take  place  under  a  formal  testament,  nor  is  it  an  essential  character  of  a 
testament  that  it  be  revocable ;  for  though  all  testaments  are  pritnd  facie  revocable,  yet  it  is 
possible  that,  owing  to  some  onerous  obligation  undertaken  in  respect  of  the  testament,  the  latter 
may  become  irrevocable — as  was  the  case  in  Curdy  v.  Boyd^  supra.  On  the  other  hand,  a  deed 
in  form  a  conveyance  inter  vivos  delivered  during  lifetime,  and  admitting  of  having  a  title  com- 
pleted under  it,  may,  from  its  being  substantially  a  mortis  causd  disposition,  be  revocable  by  the 
granter,  even  notwithstanding  a  clause  expressly  renouncing  the  power  of  revocation. — Dottgall 
V.  Dougally  M.  15,949-;  Balders  v.  Ireland,  22d  Dec.  1814,  F.C.  ;  Leckie  v.  Leckie,  M.  n,58>  \ 
Somerville  v.  Somerville,  i8th  May,  1819,  F.C.  It  is  therefore  an  unsafe  guide  to  trust  to  the 
characteristic  of  the  deed  being  irrevocable.  The  instrument  is  peculiar  in  its  structure.  There 
is,  first,  a  general  conveyance,  and  w^e  do  not  deny  that,  in  a  certain  sense,  it  is  a  ^  presentt 
conveyance  ;  but  it  is  as  clearly,  in  its  latter  part,  of  a  testamentary  character,  for  it  transfers  to 
the  survivors  the  estate  that  was  in  the  deceased,  and,  moreover,  it  gives  these  a  power  to  uplift 
and  pay  debts,  which  is  neither  more  nor  less  than  making  them  executors.  It  is  said  that,  in 
the  ordinary  case,  the  creditors  of  the  deceased  have  a  right  to  attach  her  personal  estate, 
whereas  the  obligation  to  pay  each  other's  debts  here  is  matter  only  of  personad  contract ;  hut 
by  the  operation  of  this  clause,  there  is  no  real  difference  between  this  case  and  that  of  any 
other  dying  and  leaving  personal  estate.  During  life,  each  sister  had  a  right  to  one-fifth,  and 
the  creditors  could  attach  this  ;  and  if  they  could  attach  it,  then  the  deed  could  be  defeated,  and 
the  right  of  survivorship  was  a  mere  destination — an  imaginary  right.  Besides,  the  conveyance 
in  the  first  part  of  the  deed  is  a  general  conveyance  ;  it  conveys  no  particular  subject,  and  it 
would  be  impossible  out  of  it  to  make  up  a  title  to  any  particular  subject.  While  it  is  a  very 
general  conveyance,  it  is  also  a  conveyance  of  the  property  pertaining  to  each  "now  or  at  death; 
so  that  it  would  not  pass  property  acquired  between  the  execution  of  the  deed  and  the  day  or 
death,  unless  such  property  continued  to  belong  to  deceased  till  the  last. 
[Lord  Chancellor. — But,  then,  the  survivors  are  bound  to  pay  all  debts  incurred  during  the 
life  of  the  other.] 

But  that  is  a  contract  merely  entered  into  with  each  other,  to  which  the  creditors  are  no  party- 
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Indeed,  the  most  absurd  results  might  be  deduced  from  holding  this  a  deed,  and  not  a  testament. 
Suppose  one  sister  dies  whose  debts  far  exceed  the  whole  joint  estate,  are  her  surviving  sisters 
bound  by  this  deed  to  pay  all  these  debts  ;  or  can  they  retain  that  property  in  spite  of  the 
aedicors  ?  There  are  many  reasons  for  holding  that  the  deed  could  not  stand  against  the  claims 
of  creditors.  First,  there  is,  in  reality,  no  onerous  cause,  except  what  is  elusory  and  scarcely 
colourable.  Suppose  the  funds  were  in  the  hands  of  a  third  party,  and  a  competition  arose  between 
tbe  creditors  of  one  sister  on  the  one  hand,  and  the  surviving  sisters  jointly  on  the  other 
hand,  the  creditors  of  the  deceased  sister  could  clearly  carry  off  all  belonging  to  their  debtor. 
We  hold,  therefore,  that  there  is  nothing  in  the  deed  sufficiently  onerous  which  either  bars  the 
parties  during  life,  or  excludes  creditors  after  death.  We  also  contend,  that  Grace  Brown  was 
foil  fiar  to  the  extent  of  one-fifth  of  the  joint  property.  When  property  is  conveyed  in  Scotland 
to  two  persons  jointly,  and  the  survivor,  a  half  of  the  fee  vests  in  each. 
[Lord  Chancellor. — Without  any  words  at  all  such  as  "and  their  heirs  "  ?] 

Yes.  Erskine  (3,  S,  35)  shews  that  each  has  a  fee  affectabie  by  creditors  during  life,  but  which 
goes  to  the  survivor  subject  to  the  predeceaser's  debts.  Bell  (i  Com.  64)  treats  such  a  right  as  a 
mere  destination.  It  seems  to  follow,  therefore,  that  each  sister,  having  the  fee  during  life, 
could  dispose  of  her  share  during  life,  and  it  passed  to  the  others,  subject  to  her  debts. 
[Lord  Chancellor. — ^Then  you  say,  that  a  limitation  to  A  and  B,  and  the  survivor  and  their 
heirs,  is  in  fact  the  same  as  a  limitation  to  ^  A  and  B  and  the  siunrivor,  and  the  heirs  and  assigns 
of  the  survivor  "  ?] 

Yes.  In  Scotland,  it  requires  an  express  destination  to  heirs  to  make  a  survivorship  ;  and  it 
is  not  as  in  the  case  of  joint  tenancy  here,  when  the  property  accrues  to  the  survivor  where 
nothing  is  said.  This  case  has  been  improperly  assimilated  to  marriage  settlements, — ^where, 
of  coarse,  the  peculiar  presumptions  arising  out  of  the  relation  of  husband  and  wife  prevail, 
and  influence  the  result.  We  hold,  therefore,  that  to  make  the  present  deed  testamentary,  it  is 
enough  for  us  to  shew  that  each  sister  could  at  death  pass  property  which  would  not  have  so 
passed  but  for  the  deed ;  and  inventory  duty  is  leviable. 

Lord  Chancellor  St.  LEONARDS,-^My  Lords,  in  this  case,  the  question  arises  as  to  the 
liability  of  the  property  of  Miss  Grace  Brown  to  legacy-duty,  that  liability  entirely  depending 
upon  a  very  short  instrument  in  the  Scotch  form,  to  which  I  must  now  call  your  Lordships' 
attention.  I  will  state  this  document,  and  consider  its  operation,  without  reference  to  any 
^)ecial  law  at  all.  I  wiU  look  at  it  and  see  what  its  natural  construction  is  according  to  the 
ordmary  rules  of  construction,  without  considering  for  a  moment  what  the  operation  upon  it  of 
the  English  law  or  the  Scotch  law  ought  to  be. 

It  appears,  my  Lords,  that  five  maiden  ladies  of  the  name  of  Brown  agreed  to  throw  the 
whole  or  their  separate  property  into  a  common  fund,  and,  accordingly,  they  executed  a  deed  by 
which,  in  terms  which  would  be  singular  to  an  English  conveyancer,  they  "  disponed  and  made 
over  from  them,  and  their  heirs  severally,'* — the  expression  in  another  passage  being  ''from  us 
severally,  and  from  the  predeceaser  and  predeceasers,''  "  to  and  in  favour  of  each  other,  and 
to  the  heirs  and  assignees  of  the  last  survivor,*' — in  another  passage  the  words  are,  ''to  and  in 
favour  of  ourselves  jointly,  and  the  survivors  and  survivor  of  us,'* — all  lands,  and,  in  short,  all 
property  of  every  description  which  they  then  had,  or  which  they  might  have  at  their  respective 
deaths. .  This  property  is  to  be  held  "  in  favour  of  ourselves  jointly,  and  the  survivors  and  survivor 
of  nsy  whom  we  hereby  surrogate  and  substitute  in  the  full  right,  title,  and  place  of  us  severally, 
and  of  the  predeceaser  and  predeceasers,  with  full  power  to  us,  and  to  the  survivors  and  survivor 
of  as,  to  intromit  with,  sell,  use,  and  dispose  of  the  subjects,  eflfects,  means  and  estate,  heritable 
aiui  moveable,  real  and  personal,  hereby  conveyed,  and  to  uplift  and  discharge  the  debts  and 
soms  of  money  that  may  be  owing  to  us  separately,  or  to  either  of  us,  at  present  or  during  our 
joint  lives.*'  So  that,  as  to  debts,  the  instrument  goes  a  little  further  than  usual ;  it  includes 
debts  due  to  them  at  any  period  during  their  joint  Uves,  "  or  at  a  period  of  our  or  either  of  our 
decease, — declaring,  however,  as  it  is  hereby  expressly  provided  and  declared,  that  the  survivors 
and  survivor  of  us  shall  be  bound  and  obliged,  as  b^  acceptance  hereby  we  bind  and  oblige 
ourselves,  and  survivors  and  survivor  of  us,  to  pay  off  and  discharge  the  whole  debts,  sickbed 
and  funeral  charges,  of  the  predeceaser  and  predeceasers ; " — then  they  warrant  the  agreement 
to  themselves,  their  heirs,  and  "  to  each  other,  and  to  the  survivors  and  survivor  of  us,  from  all 
facts  and  deeds  done  and  granted  by  us  severally,  prejudicially  hereto ;  and  we  consent  to  the 
registration  hereof,  and  letters  of  horning." 

Now,  my  Lords,  upon  the  face  of  this  instrument,  it  is  a  deed,  and  would  primA  facie  be 
considered  to  operate  as  such.  I  do  not  see  in  any  part  of  the  deed  any  change  of  language. 
I  am  merely  speaking  of  it  now  in  reference  to  the  power  and  effect  of  the  language  which  is  used. 
I  see  no  change  of  language,  but  it  is  throughout  a  disposition  by  deed. 

Now,  what  is  the  disposition  ?  Nothing  can  be  more  simple  than  it  is,  looking  at  it  as  a 
disposition  independently  of  the  particular  construction  which  your  Lordships  may  be  compelled 
to  put  upon  it  by  the  nile  of  law,  if  there  be  such  a  construction.  We  have  here  on  tbe  part  of 
each  a  separate  interest,  not  in  a  fifth  part,  as  seems  to  have  been  supposed,  but  in  the  whole  of 
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that  property.  They  say — "  There  are  five  of  us,  and  we  agree  to  throw  our  property  into  a 
common  fund,  and  it  shall  be  for  ourselves,  and  the  survivors  and  survivor  of  us,  and  the  heirs 
and  assignees  of  the  survivor.''  What  does  that  mean  ?  It  imports  that  all  of  them  are  to  have 
a  joint  interest  in  the  common  fund,  and  that  there  is  to  be  a  survivorship  in  that  fund,  which 
survivorship  cannot  be  but  for  life  as  against  the  limitation,  because  the  ultimate  Hmitation  is  to 
the  survivors,  and  the  heirs  and  assignees  of  such  survivors.  In  those  words,  therefore,  there  is 
no  difficulty  ;  but  then,  there  is  a  power  to  them,  and  the  survivors  and  survivor  of  them,  to 
intromit  with  the  property,  and  sell  and  dispose  of  it  Is  that  inconsistent  with  the  plain 
construction  which  I  have  suggested  as  that  which  the  document  admits  of  ?  Very  far  from  it; 
because,  having  all  joined  in  the  act,  all  the  interest  and  every  limitation  is  vested  in  them  ail, 
— that  is  to  say,  one  party  must  be  the  survivor — every  one  of  them  has  an  interest  during  her 
life;  the  entire  interest  being  represented  by  the  five,  it  is  equally  so  by  the  four,  and  so  by  the 
three,  and  so  by  the  two.  Therefore,  the  power  to  all  or  any  of  them  to  dispose  of  the  property, 
is  not  to  any  of  them  severally  to  dispose  of  a  portion,  but  to  the  whole  of  them  to  dispose  of 
all  the  joint  property, — which  is  altogether  consistent  with  the  construction  to  which  I  am  drawing 
your  Lordships'  attention. 

Then,  with  respect  to  the  onerous  clause,  the  consideration  is  perfectly  sufficient.  It  is  not 
simply  their  love  and  affection  for  each  other,  but  it  is  that  each  of  them  gives  up  her  property 
to  be  thrown  into  the  common  fund,  in  consideration  of  the  share  which  she  takes  in  the  property 
of  the  others,  also  thrown  mto  that  common  fund.  There  is  therefore  abundant  consideration. 
It  is  therefore  a  deed  for  onerous  causes.  Then  the  warranty  prevents  the  deed  from  being 
revoked  ;  it  is  therefore  irrevocable— it  is  a  deed  for  good  consideration,  and  a  binding  deed. 

Now,  supposing  your  Lordships  were  to  hold  that  this  instrument  would  operate  throughout 
as  a  deed,  and  a  deed  only,  what  would  then  be  the  effect  of  that  ?  Why,  that  every  intention  of 
these  parties  woidd  be  effected  by  the  deed,  without  having  reference  to  any  consideration  of  its 
being  a  deed  mortis  causd,  and  all  that  would  happen  would  be,  that  these  ladies'  share  would 
not  be  subject  to  legacy  duty.  Your  Lordships  would  disappoint  no  intention  expressed  or 
implied  by  holding  this  to  be  a  simple  deed,  as  it  purports  to  be  throughout.  My  Lords,  that  is 
the  clear  construction  upon  the  face  of  this  instrument,  which  never  changes  its  language  ;  it  is 
a  deed  which  purports  to  execute  its  own  object  throughout  as  a  deed — and  so  as  to  carry  out 
the  objects  of  the  parties,  as  it  is  admitted  to  carry  out  those  objects,  with  respect  to  the  propeity 
which  it  was  intended  should  be  devolved  upon  them. 

There  certainly  ought  to  be  some  powerful  rule  of  law,  there  ought  to  be  some  overpowering 
construction,  which  should  compel  your  Lordships  to  treat  this  instrument,  not  as  a  deed,  as  it 
purports  to  be,  for  onerous  consideration,  and  carrying  its  own  purposes  into  effect  as  a  deed  in 
every  part  of  it, — but  to  treat  it,  as  it  has  been  treated  in  the  Court  below,  partly  as  a  deed  for 
onerous  causes,  irrevocable,  and  dealing  with  the  property  of  the  ladies  jointly,  but  at  the  same 
time  operating  in  a  different  sense  as  a  deed  mortis  causd,  and  as  an  actual  disposition  by 
testament,  instead  of  by  the  deed  itself,  of  the  property  which  thus  vests  in  them  by  the  deed. 
Why  should  not  the  deed,  in  its  natural  interpretation,  execute  all  its  objects  ? 

My  Lords,  this  case  was  decided  by  the  Court  below,  the  decision  being  accompanied  by  very 
elaborate  reasons  and  very  ingenious  reasons ;  and  I  should  wish  to  speak  with  all  possible  respect 
of  the  very  learned  Judge  by  whom  those  reasons  were  delivered,  but  they  are  reasons  in  which 
I  feel  it  impossible  to  concur. 

The  learned  Judge  admitted  that  the  conveyance  would  have  the  operation,  which  as  I  have 
stated  to  your  Lordships  it  would  have,  if  it  were  to  be  considered  throughout  as  a  deed  operating 
by  its  own  force  ;  but,  then,  he  denied  that  it  had  that  operation.  The  effect  of  what  the  learned 
Judge  stated  was,  that  the  parties  had  only  changed  the  property,  but  that  they  had  not  changed 
their  interest  in  point  of  fact.  He  admitted  that  these  ladies  had  no  longer  any  interest  in  the 
divided  property,  but  he  considered  them  to  take  exactly  the  same  interest  in  the  joint  property 
as  they  had  in  the  divided  property.  Now  that,  to  begin  with,  can  hardly  be  said  to  be  accurate. 
For  me  to  have  a  separate  property  consisting  of  three  fields,  is  one  thing,  and  to  throw  that  into 
the  surrounding  estate,  and  to  have  a  fifth  part  in  common  with  other  persons,  is  quite  another 
thing.  The  learned  Judge  then  speaks  of  this  deed  operating  during  the  lifetime  of  the  parties 
for  the  purpose  of  regu&ting  the  property,  and  then  he  speaks  of  it,  as  in  case  of  death,  pro- 
ceeding to  give  the  property  from  the  dead  to  the  living ;  and  the  learned  Judge  seems  to  roe  to 
place  great  reliance  upon  that  circumstance,  as  shewing  that  it  is  a  deed  mortis  causdy  because 
the  property  is  to  pass  from  the  dead  to  the  living.  But,  my  Lords,  what  distinction  is  there 
between  such  a  case  and  an  ordinary  settlement  which  has  nothing  upon  the  face  of  it  distinct 
from  a  regular  disposition  ?  Take  the  case  of  a  marriage-setdement  to  the  father  for  life,  to  the 
mother  for  life,  and  then  to  the  children, — ^it  is  from  the  dead  to  the  living,  and  in  many  cases  it 
is  not,  as  here,  confined  to  the  living,  but  it  passes  the  property  from  the  dead  to  those  who  are 
not  yet  living.  But  that  does  not  give  it  a  testamentary  character — that  does  not  impress  upon 
it  the  character  of  a  disposition  analogous  to  a  testament,  but  it  is  a  disposition  by  deed 
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designating  the  persons,  with  the  time  when  they  are  to  take  under  the  limitations  of  the  deed 
itself. 

Now,  my  Lords,  the  learned  Judge  admits  that  the  deed  operated  to  divest  each  of  these  ladies 
of  ail  her  property ;  he  thought  new  rights  were  conferred,  and  that  the  common  fund  was  held 
by  eadi  as  limited.  He  then  says,  that  this  could  not  be  a  liferent.  That  is  one  of  the  ques- 
tions which  your  Lordships  have  to  consider.  In  making  that  statement,  the  learned  Judge 
certainly  seems  to  have  forgotten  for  the  moment  the  nature  of  the  limitations.  He  says — **  In 
tbe  first  place,  it  says  nothing  whatever  about  trust  or  liferent  or  aliment,  and  contains  no  words 
that  can  by  any  possibility  l^  held  to  imply  a  purpose  to  create  any  such  limited  right.  On  the 
contrary,  it  expressly,  and  in  the  most  ample  terms,"  *' assigns,  dispones,  conveys,  and  oiakes 
over  from  us,  and  our  heirs  and  assignees,  to  and  in  favour  of  each  other/'  all  that  the  parties 
may  severally  possess  or  afterwards  acquire,  **  with  full  power  to  us,  and  the  survivors,  and  sur- 
vivor of  us,  to  intromit  with,  to  sell,  use,  and  dispose  of  the  whole  subjects  so  conveyed,  without 
restriction  or  limitation  of  any  kind  or  degree.''  Now,  that  is  not  the  limitation.  The  limitation 
is  not  to  these  parties  and  their  heirs,  to  and  in  favour  of  each  other,  but  it  is  '*  in  favour  of  each 
odier,  and  the  survivors  and  survivor,  and  the  heirs  or  assignees  of  the  survivor ; "  and,  therefore, 
that  power,  which  is  put  in  juxtaposition,  and' as  if  it  immediately  followed  upon  that  curtailed 
statement,  in  no  respect  bre^s  in  upon  the  real  limitation.  But  it  would  be  a  very  different 
thing  if  the  limitations  were  as  the  learned  Judge  here  stated  them  to  be. 

Then  the  learned  Judge  observes  very  much  upon  the  liability  to  debt.  In  the  observations 
which  he  makes,  I  cannot  concur.  He  considers  it  a  mortis  causd  instrument.  He  then  observes, 
that  none  of  the  ladies  were  "divested  of  any  property  by  this  arrangement.  A  change  was 
merely  made  in  the  specific  form  or  description  of  that  property.  But,  then,  new  shares  of  it 
were  as  fi^y  vested  in  each  of  them  as  the  old  had  ever  been,  and  were  consequently,  it  would 
seem,  as  open  to  attachment  by  their  creditors."  This  really  puts  all  the  limitations  of  the  deed 
out  of  the  question.  In  point  of  fact  and  law,  every  one  of  them  was  divested  of  her  property  by 
this  arrangement.  I  should  state  this  proposition  in  exactly  the  opposite  terms,  that  every  one 
of  them  was  divested  of  her  property  by  this  arrangement,  and  that  she  took  a  new  property  in 
the  common  fund  created  by  the  several  properties  brought  in  by  every  one  of  the  fiyt. 

With  respect  to  the  creditors,  I  will  at  once  relieve  the  case  of  the  question  of  debts,  as  far  as 
it  strikes  my  mind.  The  debts  provided  for  by  this  instrument,  I  think  clearly  are  whatever 
dd>ts  may  be  contracted  by  any  of  the  sisters  during  their  lives;  and  I  think  it  equally  clear  that 
those  debts  were  a  charge,  not  upon  the  share  of  each  only  (there  is  not  a  single  word  in  the 
deed  leading  to  that  conclusion),  but  a  charge  upon  the  whole  fund.  It  was  argued  at  the  bar 
that  that  would  lead  to  great  absurdity  and  inconvenience.  It  might  do  so,  but  we  must  put  a 
construction  upon  the  deed.  It  is  not  an  illegal  provision,  and  it  must  be  remembered  that  these 
ladies  were  not  likely  to  feel  any  difficulty  arising  from  such  a  provision.  They  meant  to  live 
together — ^they  meant  to  have  a  common  fund ;  and  no  difficulty  has  arisen,  and  I  will  venture 
to  say  that  no  difficulty  will  arise.  But  supposing  a  difficulty  does  arise, — it  is  the  will  and  act 
of  the  parties,  and  your  Lordships  have  no  more  power  than  any  individual  at  the  bar  to  refuse 
to  give  the  effect  which  the  law  allows  to  be  given  to  such  a  disposition,  although  it  may  be  an 
unwise  disposition. 

Then,  as  respects  the  legal  liability  to  debts,  it  is  not  necessary  to  say  that  this  deed  would 
have  an  operation  against  the  existing  creditors  at  the  time  it  was  made.  That  is  one  question 
upon  which  your  Lordships  need  give  no  opinion ;  because,  if  the  estate  were  liable  to  the  debts 
of  each,  that  could  in  no  manner  affect  the  conveyance  of  property  any  more  than  it  would  in 
this  country.  When  a  man  in  debt  conveys  property,  the  conveyance  is  binding  subject  to  those 
debts.  It  may  be  that  creditors  in  Scotland,  as  well  as  creditors  in  England,  may  have  the 
power  to  impeach  the  deed  as  a  fraud  upon  them ;  but  that  would  not  prevent  a  bond  fide  con- 
veyance which  is  subject  to  the  payment  of  the  debts,  from  being  operative  between  the  parties 
of  the  deed;  and,  therefore,  the  liability  to  the  debts  would  in  no  respect  affect  the  validity  of 
this  instrument.  With  regard  to  the  liability  to  debt,  upon  which  great  reliance  was  placed  in 
the  C^rt  below,  after  the  execution  of  the  deed,  no  difficulty  can  arise  upon  that.  As  far  as  the 
deed  is  operative,  I  take  it  to  be  clear  that  the  creditors  could  not  impeach  it.  It  is  a  deed  for 
onerous  causes ;  and,  as  far  as  the  limitations  are  to  take  effect,  the  creditors  could  not  impeach 
that  deed.  But  it  is  a  totally  different  thing  to  say  that  the  creditors  could  not  attach  the  pro- 
perty of  each  under  that  deed.  Why  should  they  not  ?  Supposing  an  estate  were  given  to  them 
an  for  their  lives,  each  has  a  joint  estate  which  is  attachable  by  the  creditors,  and  it  is,  therefore, 
not  the  slightest  objection  to  the  true  construction  of  this  instrument,  that  the  property  which 
they  take  under  the  deed  would  be  attachable  by  the  creditors.  But,  then,  I  deny  that  the 
creditors  could  attach  this  property  so  as  to  affect  the  ultimate  limitations.  They  may  take  the 
property  during  their  lives  if  your  Lordships  should  be  of  opinion  that  that  is  the  true  construc- 
tion ;  and  if  the  party  indebted  should  be  the  survivor,  they  may  take  it  as  against  the  deed, — 
but  they  could  not  take  it  after  the  execution  of  the  deed,  as  against  the  limitations  of  that  deed; 
—chat  J  apprehend  to  be  the  distinction. 


144  REPORTS  OF  SCOTCH  APPEALS. 

Now,  my  Lords,  this  case  is  elaborately  argued  (as  elaborately  as  I  ever  saw  a  case  argued) 
in  the  defendant's  case.  I  will  just  draw  your  Lordships'  attention  in  a  very  few  words  to  the 
real  bearing  of  those  arguments,  taking  up  the  views  entertained  by  the  learned  Judges.  The 
argument  is,  that  each  of  these  ladies  still  possessed  singly  what  she  gave  up,  and  was  rendered 
neither  richer  nor  poorer  by  the  transaction.  But  it  is  perfectly  clear,  that  while  each  gave  up  a 
separate  property,  those  properties  altogether  formed  a  joint  fund,  and  each  of  them  had  an 
interest  given  to  her,  by  this  instrument,  in  that  joint  fund. 

It  is  then  admitted — and  this  goes  a  long  way  to  decide  the  case — that  the  survivor  will  have 
a  right  to  make  a  testament,  and  that  heirs  and  next  of  kin  are  excluded.  Now,  those  are  pre- 
cise admissions  against  this  most  elaborate  argument.  Heirs  and  next  of  kin  are  excluded,  and 
the  right  of  making  a  testament  remains  in  the  survivor.  The  object  of  the  deed  is  perfecdy 
obvious.  Taking  up  the  ground  given  to  me  by  the  learned  Judges,  they  say  that  a  separate 
testament  being  excluded,  and  the  heirs  and  next  of  kin  being  excluded,  the  deed  is  to  nave  a 
testamentary  operation.  I  hardly  know  where  that  is  to  be  found ;  but  they  say  it  is  to  have  a 
testamentary  operation,  and  that  it  is  no  longer  a  deed,  qua  deed,  for  onerous  causes,  although 
irrevocable;  they  admit  it  to  be  irrevocable — they  admit  the  testamentary  right  is  excluded — and 
they  admit  that  the  heirs  and  next  of  kin  are  excluded.  Then,  is  not  this  a  simple  destination  ? 
Where  is  any  simple  destination  to  be  found  except  upon  the  face  of  this  deed,  qua  deed  ?  Why 
are  your  Lordships  to  be  called  upon  to  treat  this  half  as  a  deed  and  half  as  a  testamentary  dis- 
position or  a  deed  mortis  causdy  without  the  slightest  intimation  of  any  such  intention,  and, 
except  for  the  purpose  of  adding  to  the  revenue,  without  the  slightest  necessity,  that  1  can  see, 
for  coming  to  any  such  conclusion  ? 

Then,  my  Lords,  when  they  say  it  is  a  testament,  why  should  it  be  deemed  to  be  a  testament? 
Will  not  it  operate  according  to  the  intention  of  the  parties  if  your  Lordships  treat  it  as  a  deed? 
— It  will.  Had  not  it  a  consideration? — It  had  a  sufficient  consideration.  Was  it  not  for 
onerous  causes? — It  was.  It  is  admitted  to  be  so.  Is  there  any  doubt  about  the  persons  to 
take  ? — Not  the  slightest.  Why  should  it  not,  therefore,  operate  as  a  deed  ?  They  admit  that 
the  clause  of  warrandice  barred  revocation,  and  they  admit  that  it  could  not  be  altered  because 
it  was  a  mutual  settlement,  and,  therefore,  could  not  be  altered  by  any  one  of  them  without  the 
others. 

They  then  proceed  to  shew  the  absurdity  of  making  this  a  joint  fund;  they  say  that  no  one  of 
them  might  give  part  without  immediately  calling  together  the  whole  of  the  others  to  know  if  she 
might  do  so.  That  is  an  absurdity  which  they  must  forgive  me  for  saying  does  not  exist; 
because,  if  the  absurdity  exists  here,  then  in  every  joint  tenancy  in  England,  and  every  tenancy 
in  common  in  some  measure  in  Scotland,  the  same  thing  would  exist.  There  is  nothing  absurd 
in  five  ladies  having  an  estate  in  common  or  in  joint  tenancy ;  the  fund  would  be  received,  and 
would  be  enjoyed,  according  to  the  rights  of  the  parties  under  this  deed. 

They  then  shew,  in  the  same  manner,  that  each  of  them  might  have  renounced  the  succession 
of  liability  to  the  debts.  I  utterly  deny  that,  because  they  are  bound  by  the  acceptance  to  the 
debts,  and  they  never  could  relieve  themselves  from  the  liability.  The  deed  says  expressly  that 
they  bind  themselves  to  the  debts  by  the  acceptance. 

Now,  the  learned  Judge  in  the  Court  below,  in  his  very  elaborate  reasonings,  relies  upon  the 
authorities.  It  will  be  my  practice,  my  Lords,  in  advising  your  Lordships  upon  Scotch  cases, 
never  to  introduce  without  necessity  any  English  law.  I  desire  to  see  how  the  authorities  stand 
upon  the  Scotch  law,  and  that  this  case  should  be  decided  simply,  and  only,  upon  Scotch  law. 
There  are  different  forms  of  conveyancing  in  the  two  countries.  If  this  case  were  to  be  decided 
upon  English  law,  it  would  not  occupy  a  second  of  your  Lordships*  time,  because,  though  our 
rules  of  conveyancing  would  not  admit  of  a  deed  being  framed  in  the  same  way,  yet  a  deed 
framed  to  carry  out  the  same  purposes  would  not  admit  of  the  slightest  argument.  The  question 
is,  how  this  deed  stands  with  reference  to  the  Scotch  law.  One  case  which  was  very  much  relied 
upon  was  Curdy  v.  Boyd^  M.  1 5,946.  It  was  said  in  that  case,  and  it  was  also  said  in  the  argu- 
ment at  your  Lordships'  bar,  that  that  deed  conferred  the  office  of  executor,  and  therefore  was 
a  testamentary  instrument.  In  point  of  fact,  it  was  not  so,  for  Boyd  had  obtained  the  office  of 
executor  before  there  was  an  attempt  to  set  aside  the  deed.  He  did  obtain  the  office  of  execu- 
tor ;  but  when  an  attempt  was  made  by  an  acdon  of  reduction  to  set  aside  the  deed,  the  Judges 
held  clearly  that  it  was  a  deed  which  was  irrevocable,  and  in  every  respect  a  deed,  and  was  to  be 
received  as  such.  In  that  case,  in  consideration  of  an  obligation  by  Boyd  to  maintain  John 
Curdy  at  bed  and  board,  and,  if  he  should  survive  him,  to  pay  to  him  and  his  heirs  ;£iooo  Scots, 
Curdy  granted  an  assignation  and  settlement,  recidng  love  and  favour,  and  assigning  in  favour 
of  Boyd  all  goods  belonging  to  him.  Curdy  went  on,  being  an  industrious  man,  working  and 
earning  money.  Money  had  been  lent  by  Curdy  to  Boyd  ;  Boyd  paid  the  interest  regularly,  and, 
at  Curdy*  s  death,  he  claimed  that  with  the  rest.  "  The  question  therefore  comes  to  this,  how 
far  the  deed  in  question  was  alterable, — which  the  Judges  generally  thought  it  was  not,  for  that 
here  there  was  not  a  disposition  merely  gratuitous,  but  proceeding  on  an  onerous  cause,  which 
the  other  party  could  have  required  implement  of.     Besides,  that '/or/a  de  successione  viventis 
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are  valid  by  our  law  when  granted  for  an  onerous  cause,  and  the  onerosity  was  thought  suffici- 
ently instructed  in  this  case."  Therefore  they  sustain  the  defence  as  a  deed  operating  qua  deed^ 
without  any  reference  to  its  being  a  mortis  causA  deed.  The  fact,  therefore,  that  Boyd  bad 
obtained  the  office  of  executor  before  the  attempt  to  set  aside  the  deed,  proves  nothing  at  all 
except  that  he  had  done  an  act  which  was  altogether  unnecessary. 

The  case  oi  Braidwood  y,  Braidwood^  supra,  which  was  decided  by  your  Lordships,  is  very 
much  to  the  same  effect     It  differs  from  the  case  of  Curdy  v.  Boyd. 

The  whole  of  the  argument  upon  the  limitations  turned  upon  what  is  stated  in  Erskine  and  in 
Bell;  and  it  is  singular  enough,  but  it  was  owing  to  the  necessity  of  doing  so,  that  the  quotations 
&om  both  these  books  by  the  learned  Judge  in  his  judgment,  and  by  the  learned  counsel  in  their 
elaborate  reasons,  stopped  short  in  each  case  of,  and  just  excluded  that  very  statement  which  I 
vOI  call  your  Lordships'  attention  to,  which  proves  that  no  dicta  exist  as  regards  this  case  in 
point  of  law.  Erskine,  in  dealing  with  this  subject  (3,  8,  35),  makes  these  observations — "  If  the 
light  be  taken  to  two  jointly,  and  their  heirs,  without  any  mention  of  liferent,  the  conjunct  fiars 
enjoy  the  subject  equally  while  both  are  alive,  as  in  the  former  case.  But,  on  the  death  of  the 
first,  neither  the  fee,  nor  even  the  liferent  of  his  half,  accrues  to  the  survivor,  but  descends  to  his 
own  heir."  Now  your  Lordships  will  see,  that  there  being  no  words  of  survivorship,  there  is  no 
survivorship,  and,  by  the  law  of  Scotland,  you  must  have  a  limitation.  It  is  not  like  the  law  of 
England;  the  very  limitation  to  two  jointly,  where  there  is  not  a  several  clause,  carries  it  to  the 
survivor.  That  is  all  it  proves.  The  words,  "  their  heirs,"  are  therefore  used  distributively. 
That  is  the  whole  of  that  passage — "Where  a  right  is  taken  to  two  (or  more)  jointly,  and  the 
longest  liver,"  that  is  what  was  so  much  relied  upon — "  (or  siu-vivor),  and  their  heirs,  the  words 
*their  heirs '  are  understood  to  denote  (what  is  expressed  in  the  present  case)  the  heirs  of  the 
longest  liver;  and,  consequently,  though  the  several  shares  belonging  to  the  conjunct  fiars  are 
aflfectable  by  their  several  creditors  while  both  are  alive,  yet,  upon  the  death  of  any  one  of  them, 
the  survivor  has  the  fee  of  the  whole,"  exclusively  of  the  heirs  and  their  fees,  "  not  only  of  his 
own  share,  but  of  the  share  belonging  to  the  predeceaser,  in  so  far  as  it  is  not  exhausted  by  his 
debts," 

Now,  it  was  said  that  that  was  the  same  as  this  case — that  as  the  words  "  their  heirs  **  meant 
tbe  heirs  of  the  survivor,  it  was  precisely  the  same  as  the  limitation  in  this  case,  which  is  to  the 
wrvivors  and  survivor,  and  the  heirs  and  assignees  of  the  survivor.  Now,  the  words  here  are, 
"to  them  and  the  survivor  of  them,  and  their  heirs; "  and  the  question  really  there  was  this : — 
There  can  be  no  doubt  that  the  words  "their  heirs"  refer  to  the  two,  and  the  question  was 
really  whether  "their  heirs"  also  extended  to  the  survivors  ;  and  as  there  is  a  limitation  to  the 
two,  and  to  the  survivor  of  them,  the  words  "  their  heirs,"  by  the  natural  construction  of  them, 
seem  to  extend  both  to  the  two  and  to  the  siu'vivor,  and  then  all  that  follows  is  quite  a  matter  of 
course.  Then  comes  this  passage,  which  was  not  referred  to  by  either  of  the  learned  Judges, 
and  is  not  referred  to  in  the  reasons  given  by  the  defendant — "If  the  right  be  taken  to  two 
strangers,  and  to  the  heirs  of  one  of  them,  he  to  whose  heirs  the  fee  is  taken  is  the  only  fiar ; 
the  right  of  the  other  resolves  into  a  naked  liferent."  Now,  my  Lords,  I  press  the  words  which 
follow  upon  your  Lordships'  attention — "  All  the  rules  arise  naturally  from  the  import  of  the 
several  expressions."  There  is  no  magic  in  it.  The  question  simply  is,  what  is  the  meaning  of 
the  parties,  and  they  have  told  you  what  their  meaning  is.  Erskine  tells  you  distinctly,  that  where 
there  is  a  limitation  to  two,  and  to  the  heirs  of  one  of  them,  one  takes  the  fee,  and  the  other  takes 
the  liferent  only.  If  there  be  a  limitation  to  five,  and  the  survivors  and  survivor,  and  the  heirs  and 
the  assigns  of  the  survivor,  what  is  there  to  distinguish  between  the  two  cases  ?  In  the  one  case, 
tbe  person  is  known  and  designated  as  Thomas  or  William ;  in  the  other  case,  the  person  is 
Unknown.  You  do  not  know  who  will  be  the  survivor.  But  the  law  allows  of  such  a  limitation ; 
and  when  the  person  is  ascertained,  he  then  takes  in  precisely  the  same  way  as  if  he  had  been 
oamed  in  the  instrument.  It  is  therefore  clear,  that  according  to  the  very  passage  here  referred 
to  in  Erskine,  this  is  a  good  limitation  to  the  survivor  in  fee,  and  cannot  be  shaken  by  the  rules 
of  Scotch  law. 

Then,  ray  Lords,  this  passage  in  i  BelFs  Com.  c.  1,  §  2,  p.  49,  is  referred  to — "Where  it  is 
to  two  jointly,  and  the  survivor  and  their  heirs," — which  is  the  same  case  as  is  put  by  Erskine, — 
"each  has  a  fee  which  his  debts  will  affect.  The  survivor,  indeed,  will  become  sole  fiar,  but  the 
right  thus  bestowed  seems  to  be  of  the  nature  of  a  mere  destination ;  for  either  of  the  parties 
nay  onerously  dispose  of  or  grant  securities  over  the  subject,  which  will  be  effectual  notwith- 
standing the  destination  to  the  other, — or  his  creditors  may  adjudge  it,  and  so  defeat  the  right 
of  the  associate."  That  is  because  it  is  to  two  jointly  and  their  heirs ;  and  though  the  survivor  will 
be  the  absolute  fiar  if  he  should  survive,  yet  each  has  the  disposition  of  the  fee  to  him  in  the 
oean  time.  Then  come  these  words,  which  have  not  been  adverted  to  in  the  judgment  or  the 
reasons — "Where  it  is  *to  two  jointly,  and  the  heirs  of  one  of  them,'  the  one  less  favoured  is  a 
We  liferenter, — the  other  is  a  fiar,  and  not  only  cannot  be  gratuitously  disappointed,  but  cannot, 
even  by  onerous  conveyance,  be  deprived  of  his  right."  That  is  exactly  the  case  before  your 
tordships.    There  is  nothing  here  about  liferent.    The  way  in  which  Bell  expressly  puts  it  Is,' 
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that  where  it  is  to  two  jointly,  and  the  heirs  of  one  of  them,  it  must  go  to  the  one  to  whom  the 
fee  is  assigned  to  go,  and  it  cannot  be  prevented  being  charged  with  the  debts. 

Then,  what  is  the  true  construction  here  according  to  these  decisions,  and  according  to  these 
rules?  It  is  simply  that  the  two  take  as  liferenters  without  the  word  "inheritance  ;"  and  the 
word  "  inheritance  "  not  being  necessary  in  the  Scotch  law,  that  does  not  exclude  such  a  limit* 
ation  as  this,  where  there  are  words  of  inheritance  applicable  to  one,  whichever  may  be  the  sur- 
vivor, and  not  applicable  to  the  other.  Therefore  the  limitation  to  them,  and  the  survivors  and 
survivor  of  them,  and  the  heirs  and  assigns  of  the  survivor,  must  be  to  them  as  liferenters,  and 
the  survivors  and  survivor  of  them,  and  then  the  fee  to  the  last  taker.  I  have  already  said  that 
one  of  them  must  be  the  survivor ;  and  the  limitation  being  as  if  they  could  all  dispose,  that 
power  is  entirely  consistent  with  the  limitation. 

My  Lords,  I  have  given  my  anxious  consideration  to  this  case,  partly  from  my  respect  to  the 
learned  Judges  who  decided  the  case  in  Scotland,  and  also  from  its  being  a  case  the  decision  of 
'  which  is  dependent  upon  Scotch  law.  I  have  come  to  a  clear  opinion  that  this  is  a  decision 
which  cannot  be  supported,  and  which  was  not  called  for ;  because  the  result  of  it  is  not  to 
effect  the  object  of  the  deed,  so  as  to  let  the  destination  go  to  the  parties  according  to  its  language, 
but  it  is  indirectly  to  put  upon  it  a  very  strained  construction,  when,  if  you  allowed  the  deed  to 
speak  for  itself,  according  to  the  natural  construction  of  the  words,  and  according  to  the  rules  of 
Scotch  law,  every  object  contained  in  it  would  be  effected.  I  therefore  move  your  Lordships 
that  the  judgment  of  the  Court  of  Exchequer  be  reversed. 

Judgment  reversed. 
Dodds   and    Greig,  Plaintiff:^  Solicitors, — ^J.   Timm,   Solicitor   of    Inland    Revenue,  for 
Defendant. 


JULY  I,  1852. 

DioNYSius  Onufri  Marianski,  Appellant,  v.  Janet  Fairservice  or  Cairns, 
and  Husband,  Respondents. 

Proof — Competency — Reduction — Facility — ^Jury  Cause — In  a  reduction,  on  the  ground  of  facility 
and  fraud,  by  the  representatives  of  a  party  deceased,  of  documents  of  debt  granted  by  him  to 
the  defender,  who  maintained  that  the  same  had  been  granted  in  respect  of  payments  made  by 
himself  for  behoof  of  the  deceased: 

Held  (affirming  judgment),  that  the  books  and  verbal  statements  of  the  deceased  were  comhetent 
evidence  to  shew  the  state  of  mind  of  deceased,  but  not  that  the  payments  in  question  had  truly 
been  made  by  the  deceased,  and  not  oy  the  defender. 

Proof — Competency — ^Jury  Case — Defences  in  separate  action — In  a  jury  trial: 

Held  (affirming  judgment),  that  it  was  competent,  with  a  view  to  proving  that  a  party  was  a 
person  of  slender  means,  to  put  in,  {but  only  as  containing  representations  by  himself  as  to  his 
means,)  defences,  signed  by  himself,  to  an  entirely  separate  action  of  aliment  at  the  instance  of 
his  wife. 

Reduction  on  Ground  of  Facility,  Circumvention,  &c. — Issue— Verdict — Process — ^Jury  Cause— 
An  issue  in  a  reduction  of  documents  on  the  ground  of  facility,  circumvention,  &*c.,  went  to 
trial  in  the  form  of  issue  adopted  for  the  trial  of  such  cases: — "  Whether,  at  the  dates,  ^c.  of 
the  writings  Nos.  $^6, 7, 8,  {and  16  others^  of  process,  or  any  of  them,  the  said  A  was  of  weak 
and  facile  mind,  and  easily  imposed  upon;  and  whether  the  defender,  taking  advantage  of  his 
said  weakness  and  facility,  did,  by  fraud  or  circumvention,  or  intimidation,  procure  or  obtain 
the  said  subscriptions  and  indorsations,  or  any  of  them,  to  the  lesion  of  the  granterf*  The 
verdict  was  ^^for  the  pursuer^  ^  generally — and  the  Court  reduced,  decerned  and  declared,  in 
terms  of  the  conclusions  of  the  libel.  On  appeal,  it  wcls  maintained  that  the  verdict  was 
incompetent,  because,  as  the  issue  put  two  distinct  alternative  grounds  to  the  jury,  it  should 
have  distinguished  the  particular  alternative  ground  on  which  it  proceeded, — and,  as  it  did  not 
do  that,  no  judgment  could  validly  follow  by  reason  of  the  uncertainty  of  the  groufid  on  which 
it  proceeded. 

Held  (but  without  oversetting  the  judgment),  that  the  form  of  issue  was  objectionable,  for 
ambiguity,  but  the  verdict  might  be  amended  by  the  judges  notes  j  and  remit  made  to  the  Court 
of  Session  to  amend  the  entry  of  the  verdict.^ 

In  this  case,  the  general  conclusion  of  the  summons  of  reduction  was  to  declare  void  and  null 
the  writings  particularly  narrated  and  referred  to.  The  defender  appealed  against  the  interlo- 
cutors of  July  18,  1850,  disallowing  the  bill  of  exceptions  and  discharging  rule  for  new  trial,  and 

_ ^ — —  '■■ — — 

^  See  previous  report  12  D.  919 ;  22  Sc.  Jur.  586.        S.  C.  i  Macq.  Ap.  212  :  24  Sc  Jur.  579* 
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of  Jdy  20, 1850,  finding*  pursuers  entitled  to  expenses.  And  he  maintained  in  \3is  printed  cas^ 
thai  they  ought  to  be  reversed  for  the  following  reasons : — Because  the  books,  accounts,  and 
ocber  vritten,  as  well  as  the  oral,  statements  of  the  deceased,  were  inadmissible  as  evidence  on 
behalf  of  the  respondents,  suing  in  right  of  the  deceased :  Because  it  was  incompetent  to  admit, 
in  eridence  against  the  appellant,  judicial  statements  made  by  him  in  another  process  with 
another  party,  with  reference  to  a  different  subject-matter — Watson  v.  Hamilton,  3  Mur.  481  ; 
Wight  y,  JUddeili  4  Mur.  325;  Little  y.  Smithy  g  D.  737:  Because  the  judgment  following  on 
the  disalloirance  of  the  bill  of  exceptions,  and  by  which  the  Court  applied  the  verdict,  and 
dfixrned  against  the  appellant,  was  incompetently  and  improperly  pronounced,  inasmuch  as  the 
verdict  was  one  on  which  no  judgment  could  competently  follow,  by  reason  of  its  uncertainty. — 
Per  Lord  Brougham  in  Irvine  v.  Kirkpatrick,  7  Bell  Ap.  215;  22  So.  Jur.  637  ;  Watty  Shaw's 
}ast.Cas.  128 ;  SincUdry  ib,  138.  The  ground  of  this  objection  was,  that  as  the  issue  in  substance 
pot  it  to  the  jury  substantially  whether  the  numerous  documents  were  obtained  by  fraud  or 
intiixu(htion — ^two  separate  and  alternative  grounds  of  reduction — ^the  verdict  ought  to  have  set 
fbrdi  the  particular  alternative  ground  on  which  the  respective  documents  were  held  to  be  invalid; 
and,  accordingly,  as  the  verdict  was  general,  it  was  impossible  and  incompetent  for  the  Court  of 
Sessioa  to  pronounce  any  judgment  suitable  to  the  case,  by  reason  of  the  uncertainty  of  the 
ground  OD  which  any  or  all  of  the  documents  were  to  be  set  aside. 

The  respondents  in  their  printed  case  maintained  that  the  judgments  ought  to  be  affirmed  for 
the  foliowing  reasons: — i.  Because  the  written  and  parole  statements  of  the  deceased  formed 
admissible  evidence  as  bearing  on  the  questions  put  in  issue,  whether  he  was  of  weak  and  facile 
mind,  and  easily  imposed  on,  and  whether  the  appellant,  taking  advantage  of  such  weakness  and 
iadlity,did,  by  fraud  or  circumvention,  or  intimidation,  obtain  the  subscriptions  and  indorsations 
soQgfat  to  be  reduced.  2.  Because,  in  the  circumstances  of  the  case,  and  for  the  limited  purpose 
for  vhich  the  defences  objected  to  were  tendered  and  received,  there  was  no  incompetency  in 
Admitting  these  defences  in  evidence  as  a  statement  or  representation  by  the  appellant  of  the 
then  state  of  his  pecuniary  affairs.  3.  Because,  even  had  the  evidence  objected  to,  or  such  part 
of  it  (if  any)  as  it  may  now  be  held  ought  to  have  been  disallowed,  had  been  rejected,  there 
WMined  sufficient  evidence  to  warrant  the  verdict. 

SirF.  Kelly  Q.C,  Bethell  Q.C.,  and  Anderson  Q.C.,  for  appellant.— As  to  the^rrf  exception 
taken  at  the  trial — The  action  was  brought  by  a  representative  of  Fairservice,  with  the  object 
of  increasing  the  share  of  estate  falling  to  her.  If  the  action  succeeded,  the  estate,  and  thereby 
the  pursuer,  would  be  discharged  of  the  amount  of  debt  included  in  the  deeds  and  documents. 
If  Fairservice  had  brought  the  action  in  his  lifetime,  as  he  might  have  done,  he  would  have  been 
is  the  position  of  one  offering  his  own  books  as  evidence  of  his  property — books  to  which  the 
defender  was  no  party,  and  which  might  have  been  manufactured  for  the  very  purpose  of 
jebwting  the  evidence  of  the  defender. 

[Lord  Chancellor. — But  you  must  Hrst  see  what  is  the  issue,  before  you  can  judge  whether 
the  evidence  be  admissible  under  it.] 

Let  us  suppose  an  issue  directed  out  of  Chancery  to  try  the  validity  of  a  bond  to  which  the 
defendant,  who  is  obligor,  pleads  fraud :  At  the  same  time  he  brings  what  we  shall  assume  to  be 
>  cross  action  to  set  aside  the  security  on  the  same  ground:  If,  in  support  of  the  reduction,  the 
P^rty  can  give  in  evidence  his  own  acts,  to  shew  the  improbability  of  his  having  borrowed,  why 
cannot  he  do  so  also  in  the  other  action,  on  the  same  issue,  and  between  the  same  parties  ?  If 
nb  evidence  for  the  one,  it  is  so  for  the  other ;  and  thus  it  would  be  in  fact  allowing  a  party  to 
®>ke  up  his  own  evidence. 

[Low)  CHANCELLOR.--Unless  it  could  be  shewn  that  these  books  were  accessible  to  both 
Pities.  The  fact  of  their  living  in  the  same  house  here,  would  be  a  circumstance  to  go  to  the  jury.] 

We  deny  the  books  would  be  admissible  unless  it  had  been  first  clearly  proved  that  the  other 

Rvas  cognizant  of  them. 
.   B  Chancellor. — But  in  actions,  for  instance,  against  dhrectors  of  railways,  a  prospectus 
lying  on  the  table  in  the  room  where  the  defendant  was,  and  circumstances  of  that  kind,  aU  raise 
l*«»Bnptions  that  the  defendant  had  notice.] 

We  do  not  say  that  these  books  were  kept  by  Fairservice  behind  the  back  of  Marianski,  but 
y  evidence  should  have  shewn  that  they  were  not  kept  at  all  secret  by  one  of  the  parties.  Now, 
^  is  no  evidence  at  all  that  Marianski  ever  heard  of  such  books,  and  it  does  not  appear  that 
they  were  put  forward  on  that  grotmd. 

P^W)  Brougham. — Still,  if  they  were  admissible  on  any  ground,  was  that  not  enough  ?] 
ILOM)  Chancellor.— In  the  Irish  Soc.  v.  Bishop  of  Derry^  12  CI.  and  F.  641,  I  argued,  that 
«a  document  be  produced  for  a  specific  purpose,  but  be  not  admissible  for  that  purpose,  the 
'^jc^unent  wocdd  fail ;  but  it  was  nevertheless  held  that  it  was  enough  if  the  document  was 
admissible  generally.] 

Ij^M)  Brougham. — I  was  going  to  say,  that  the  purpose  of  putting  in  the  book  or  leaf  of  the 
«ok  might  have  been  to  compare  it  with  the  other  business-like  letters  purporting  to  be  at  least 
'pcfied  ^  £.  not  composed)  by  Fairservice,  as  going  to  shew  fraud.] 

l  2 
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[Lord  Chancellor. — You  do  not  point  to  the  evidence  and  say  it  is  not  admissible  for  any 
purpose  ?] 

That  would  make  all  the  difference.  There  can  hardly  be  imagined  any  evidence  which  would 
not  be  admissible  for  some  purpose  or  other. 

[Lord  Chancellor. — You  don't  tell  us  for  what  purpose,  then,  it  was  admitted;  if  it  was 
admissible  for  any  purpose,  we  must  assume  it  was  for  some  proper  purpose.] 

It  may  go  to  shew  dictation  ;  but  here  there  is  nothing  in  evidence  to  shew  that  was  the  pur- 
pose for  which  it  was  given  in.  The  evidence,  indeed,  does  not  at  all  connect  Marianski  with 
these  account-books. 

[Lord  Brougham. — But  it  is  all  one  issue  to  try  whether  there  was  undue  practising  on  Fair- 
service.  It  may  be  material  to  shew  that  the  thing  to  be  reduced  was  not  Fairservice's  instru- 
ment but  Marianski' s.  If  the  document  is  admissible  for  any  one  purpose,  then  it  is  admissible 
for  all  purposes.] 

We  do  not  dispute,  that  the  books,  from  the  mode  in  which  they  were  written  and  other 
circumstances,  might  have  been  given  in  as  evidence  of  impaired  capacity.  But  here  they  were 
given  in  to  prove  the  existence  of  Fairservice's  property,  and  to  contradict  the  evidence  of  the 
documents  sought  to  be  reduced.  So  far  from  their  being  given  in  to  shew  Fairservice's  in- 
sanity, it>was  to  shew  his  extreme  correctness  and  careful  habits  ;  and  the  Judges  below  decided 
the  question  as  if  sanity  had  been  raised,  and  as  if  they  were  sitting  as  a  commission  of  lunacy. 
Notwithstanding  the  authority  of  the  Irish  Soc,  v.  Bishop  of  Deny  ^\t  is  impossible  for  a  counsel 
who  has  put  forward  a  book  for  one  purpose,  it  being  clearly  inadmissible  for  that  purpose,  to 
turn  round  and  afterwards  say  it  was  competent  to  have  used  it  for  another  and  very  different 

Surpose,  not  then  thought  of.  The  rule  in  that  case  is  at  least  not  to  be  extended.  It  is  true 
ere,  that  during  the  argument  no  intimation  was  given  of  any  other  purpose  than  that  for  which 
the  evidence  was  tendered ;  but  there  is  no  authority  for  saying  that  an  instrument  which,  stand- 
ing alone,  is  not  admissible,  can  afterwards  become  so  by  being  coupled  with  something  else 
which  is  admissible.  Now,  here,  the  books  standing  by  themselves,  may  be  given  in  evidence 
to  shew  the  impaired  capacity  of  Fairservice,  but  they  were  only  admissible  if  this  evidence  was 
coupled  at  the  time  with  the  other  for  which  they  were  put  forward. 

[Lord  Brougham. — Did  no  argument  take  place  at  the  bar  below  as  to  the  question  of  dicta- 
tion, for  here  is  a  document  evidendy  composed  by  a  business  man,  and  yet  the  spellings  is 
most  illiterate  ?] 

None  could  arise,  because  there  was  no  evidence  to  shew  it. 
[Lord  Chancellor. — One  of  the  witnesses  says  he  wrote  some  of  the  documents  for  Marianski 
to  be  signed  by  Fairservice,  which  seems  to  shew  that  the  documents  were  first  drawn  out,  and 
then  dictated  to  Fairservice.] 

If  it  could  be  reasonably  supposed  that  the  book,  though  professedly  used  for  the  wrong 
purpose  of  proving  the  amount  of  the  testator's  property,  yet  was  afterwards  used  also  for 
another  purpose — ^viz.  to  shew  the  impaired  capacity  of  the  testator — then  we  do  not  deny  it  was 
admissible ;  but  the  latter  purpose  is  clearly  an  afterthought. 
[Lord  Chancellor. — ^Yet  that  is  exactly  what  was  done  in  the  Bishop  of  Derrfs  case>'\ 

Here  these  books  were  put  into  a  witness's  hand,  who  was  an  accountant,  and  who  said  he  had 
examined  them, — and  he  was  asked  by  the  pursuers*  counsel  to  state  their  contents,  in  order 
thereby  to  prove  the  amount  of  Fairservice's  property.  The  defender's  counsel  then  says,  "  I 
object  to  this  evidence;"  and  the  pursuer's  counsel  replies,  "  No,  you  cannot,  because  the  hook 
is  evidence  of  impaired  capacity."  I,  as  the  defender's  counsel,  would  have  said, ''  No ;  I  don\ 
object  to  its  being  used  to  shew  impaired  capacity,  but  what  I  do  object  to  is  its  being  used  to 
shew  that  certain  bills,  receipts,  &c.,  were  at  the  time  in  the  hands  of  Fairservice,  and  that  certain 
property  then  belonged  to  him."  Then,  supposing  the  book  actually  given  in  evidence  to  shew 
impaired  capacity,  does  that  entitle  the  pursuer' s  counsel  to  read  it  by  the  mouth  of  the  witness 
as  evidence  to  shew  the  amount  of  property  belonging  to  Fairservice  ? 
[Lord  Chancellor. — Such  things  are  often  done  in  practice.] 

We  apprehend  not,  when,  as  in  this  instance,  the  book  is  bond  fide  offered  to  shew  the  amount 
of  property.  We  admit  that  if  papers  once  get  into  the  hands  of  a  jury  rightly  or  wrongly,  you 
cannot  help  their  looking  into  these  papers  and  going  beyond  the  purpose  you  had  in  view,  and 
coming  to  a  general  conclusion  as  to  them.  But  here,  how  can  the  books  be  evidence  of  impaired 
capacity?  Thus,  for  instance,  if  we  look  at  Marianski' s  account,  we  find  an  item — ''9th  Dec 
1840,  Paid  to  Francis  Hamilton,  £i()  lor.  74/.;**  and  then  if  we  look  at  the  account-book  kept  by 
Fairservice,  we  find  the  same  sum  marked  as  ^'paid  to  Francis  Hamilton; "  and  yet  the  former 
is  one  of  the  documents  sought  to  be  reduced.  The  account-book  cannot  shew  unsound  mind  ; 
on  the  contrary,  it  is  quite  correct.  There  are  many  other  instances  of  the  same  nature.  But 
even  supposing  the  booic  might  be  admitted,  the  excerpts  might  not  be  admissible.  2.  As  to  the 
second  exception^  which  was  directed  against  parole  statements  of  Fairservice  being  received 
for  the  same  purpose,  the  same  remarks  apply.  3.  As  to  the  third  exception, — The  true  rule 
here  is,  that  if  any  document,  whether  signed  or  not  by  the  party,  be  offered  in  evidence  against 
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him,  if  it  is  a  document  in  which  it  is  supposed  he  pledged  his  veracity^  then  it  is  admissible,  but 
otherwise  it  is  not.  Thus  an  answer  in  Chancery  is  admissible ;  and  why?  because  it  is  given  on 
oath.  But,  on  the  other  hand,  documents  in  the  nature  of  pleadings  in  a'  cause,  to  which  the 
writer  is  not  supposed  to  pledge  his  veracity  as  a  man,  are  not  admissible. 
[Lord  Brougham. — But  a  person  who  has  signed  a  statement,  say,  for,  instance,  a  plea  of 
rn^cy— he  must  have  read  it  before  signing  it— would  it  not  be  at  least  admissible?] 

No.    It  d^ends  entirely  on  what  is  the  nature  of  the  instrument.    If  it  is  one  requiring  to  be 
fcrified  by  affidavit,  and  that  is  done,  then  it  would  be  evidence  against  him. 
[Lord  Chancellor. — Suppose,  in  the  case  of  an  answer  to  a  bill  in  Chancery,  which  has  been 
sworn  to,  but  it  has  got  somehow  into  the  hands  of  the  opposite  party  before  it  has  been  signed, 
vould  that  be  evidence  against  him  ?] 

We  would  say,  yes,  on  account  of  the  oath,  which  is  the  material  distinction,  and  not  the 
signature.  But,  at  all  events,  such  a  question  does  not  arise  here.  The  signing  of  a  defence  is  a 
mere  form,  which  the  Court  requires,  and  the  signature  has  the  same  enect  as  if  counsel  had 
signed  it,  and  nothing  more. 

[Lord  Chancellor. — ^What  do  you  consider  as  the  foundation  of  the  distinction  between  pleas 
which  are  required  to  be  signed  by  counsel,  and  those  which  require  to  be  signed  by  the  parties  ? 
I  know  of  no  plea  signed  by  the  party,  which  is  not  verified  by  affidavit.] 

Here  it  was  a  mere  accident  that  the  party  signed  the  defences.    If  the  cause  had  been  in  the 
Supreme  Court,  counsel  would  haye  signed  it. 
[Lord  Brougham. — ^Then,  if  so,  the  Court  would  have  required  some  evidence  to  support  it.] 

That  is  what  we  say.    The  document  is  the  statement  of  the  party.    The  signature  is  an 
accidental  practice;  but,  signed  or  not,  the  pleadings  go  for  nothing  unless  there  is  evidence  to 
sapport  them.     It  always  depends  on  what  the  signature  imports,  whether  or  no  the  party  ia 
boond.   Thus,  when  counsel  signs  pleas,  he  is  not  bound  by  them. 
[Lord  Chancellor. — No,  because  you  can  sign  inconsistent  pleas.] 

So  you  can  make  inconsistent  defences. 
[Lord  Brougham. — I  am  not  sure  whether  the  Court  "would  allow  contradictory  pleas  to  be 
pleaded,  if  it  required  parties  to  sign  their  pleas.] 

Courts  follow  different  rules.  One  may  require  the  defences  to  be  signed,  and  the  Court  next 
door  may  not  It  is  a  mere  form ;  and  the  sole  reason  why  the  party  signs  the  paper  is,  because 
tlK  Court  requires  it,  and  not  because  he  pledges  himself  to  the  truth  of  it.  A  man  will  sign 
papers  over  and  over  again  without  ever  dreaming  of  pledging  his  veracity.  It  is,  of  course, 
different  when  the  party  is  expressly  warned  of  the  effect  of  the  admission. — Watson  v.  HamiU 
tim^l  Murr.  481 ;  Ewing  v.  Crichton^  4  Murr.  183.  This  is  neither  a  representation  nor  an 
admission,  and  the  whole  record  ought  to  have  been  given  in  evidence,  and  then  it  would  have 
appeared  as  a  statement  by  way  of  inducement — Studdy  v.  Sandersy  2  D.  and  Ry.  347.  Besides, 
it  is  only  admissible  where  the  one  cause  is  material  to  the  other ;  but  here  the  suit  for  alimony 
bd  no  possible  bearing  on  the  action  of  reduction. 

[Lord  Chancellor. — Would  it  be  different  if  an  admission  made  by  a  party  in  a  correspond- 
ence should  be  given  in  evidence  against  him — ^as,  for  instance,  that  he  was  at  a  particular  place 
at  a  particular  time,  there  being  no  connection  between  the  case  and  the  correspondence?  Is 
tbereany  exception  to  the  rule,  that  a  written  statement  under  the  hand  of  the  party  is  admissible 
against  him  in  an  action  by  another  party  on  another  subject  ?  Here  you  say  it  is  like  a  pleading 
of"notguilty.T 

We  say  that  pleadings  simpliciter  are  not  admissible  as  evidence  of  facts  stated  therein,  and 
tlot  the  signature  imparts  no  differentiating  quality.  It  may  be  fitting  that  certain  allegations 
flM)i]ld  be  made,  and  yet  they  do  not  become  thereby  abstractedly  true,  so  as  to  bind  the  party 
in  another  and  distinct  transaction.  Nothing  would  be  more  injurious  than  the  practice  of  thus 
Clamping  the  rights  of  the  parties  whom  the  law  is  bound  rather  to  protect  in  such  circumstances. 

As  to  the  venlict — The  verdict  here  was  a  general  one,  and  the  Judges  seemed  to  think  it  of  no 
consequence  on  which  particular  point  it  went.  It  resembles  the  case  of  Irvine  v.  Kirkpatrick^ 
2?  Sc  Jur.  637. 

[Lord  Brougham. — If  I  recollect  rightly,  though  the  issues  there  had  been  inartificially  framed, 
the  summing  up  and  the  finding  of  the  jury  might  have  cured  the  uncertainty.] 

Here  we  do  not  think  the  finding  could  have  cured  it  The  question  put  to  the  jury  was, — 
whether  at  the  date  of  twenty  documents,  or  any  of  them,  Fairservice  was  of  weak  mind ;  and 
whether  Marianski,  by  fraud  or  intimidation,  procured  him  to  sign  them.  Now,  we  may  suppose 
^  possible  states  of  mind  in  the  jury,  as  to  these  documents,  singly  or  together.  Thus  four  of 
tbe  jury  may  have  thought  they  were  all  got  by  fraud,  another  four  by  intimidation,  and  the 
remaining  four  may  have  thought  neither,  but  that  Fairservice  was  of  weak  mind,  and  so  on. 
It  is  clearly  necessary  that  the  jury  should  have  been  unanimous  on  some  one  point,  which 
cannot  be  said  to  have  been  the  case  here.  Who  can  say  to  what  extent  one  proposition  or 
another  may  have  been  afHrmed  or  denied  ? 
[Lord  Chancellor. — Would  not  the  issue  have  been  good  if  the  Judge  had  said  to  the  jury. 
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'*  Do  you  think  that  the  first  (or  second,  and  so  on)  document  was  obtained,  by  fraud  or  mtimi- 
dation/'  and  got  an  answer  to  each  seriatim  f  Here  the  finding  may  be  justified  as  to  any  one 
of  the  documents,  but  the  judgment  is  on  all.  If  there  had  ^en  a  proper  summing  up,  there 
was  a  possibility  of  a  good  finding  being  come  to.  Suppose  the  Judge  had  said,  ''  If  you  think 
there  has  been  firaud  in  regard  to  each  document,  you  must  find  for  the  pursuer ;  or  if  you  think 
there  has  been  intimidation  used  in  obtaining  each  document,  you  must  also  find  for  the  pursuer; 
but  if  you  think  that  some  of  the  documents  have  been  obtained  one  way,  and  some  not,  then 
you  must  say  which," — if,  after  this,  the  jury  bad  found  generally  for  the  pursuer,  would  it  not 
have  been  a  good  verdict  ?] 

.  That  would  be  difficult  to  say,  for  it  would  make  the  pleadings  double.  In  our  pleadings,  we 
put  the  charges  in  the  alternative  form  in  one  count,  otherwise  duplicity  might  be  pleaded.  Thus 
suppose  there  is  a  separate  plea  of  fraud  and  a  separate  plea  of  misrepresentation, — and  that, 
perhaps,  is  the  proper  form, — ^the  Judge  may  leave  it  to  the  jury  alternatively.  Here,  in  one 
count,  there  are  three  several  causes  of  action ;  and  it  is  not  competent  for  the  Judge  to  depart 
from  the  issue ;  it  must  be  left  for  the  jury  as  it  stsmds. 

[Lord  Chancellor. — Do  you  say  that  a  verdict  as  to  No.  5  or  No.  20  would  not  have  been  a 
good  verdict  ?    Do  you  hold  that  it  should  have  been  as  to  the  whole  or  none  ?] 

No ;  we  say  that  each  document  should  have  formed  an  independent  count.  But  when  so 
many  alternative  propositions  are  thrown,  as  here,  into  one  question,  a  general  answer  of  "  yes  " 
can  never  amount  to  a  judgment ;  and  we  should  therefore  have  an  arrest  of  judgnunty  or 
judgment  non  obstante  vereiUcto,  The  verdict  should  have  been  thus — ''  We  find  tlHit,  at  the 
date  of  No.  i,  No.  2  (mentioning  how  many),  Fairservice  was  of  unsound  mind.'* 

Then  as  to  the  record-^On  any  possible  pleadings  in  this  country,  this  could  not  be  a  correct 
verdict.  Thus,  if  an  action  were  brought  for  obtaining  a  bond  by  fraud,  a  verdict  finding  it  had 
been  obtained  hy  fraud  or  intimidation  could  not  be  pleaded  in  bar  to  the  action,  and  much  less 
in  this  case.  By  the  law  of  Scodand,  when  there  is  a  summons  in  general  terms  charging 
instruments  to  be  reduced,  no  judgment  can  pass,  or  trial  be  had,  until  there  has  been  a  conde- 
scendence, in  which  be  must  state  specifically  on  what  gfrounds  he  relies.  Thus,  if  he  rely  on 
fraud,  it  would  be  insufficient  to  allege  that  the  grantor  was  facile,  and  intimidated.  And  an 
issue  granted  on  such  a  condescendence  must  follow  the  condescendence,  and  an  alternative 
finding  could  not  be  sustained,  as  was  the  case  in  Irvine  v.  Kirkpatrick, 
[Lord  Brougham. — It  was  an  innocent  concealment  that  formed  one  of  the  alternatives  there; 
and  that  would  not  have  supported  the  judgment,  because  it  was  such  a  concealment  that  the 
party  was  not  bound  to  make  a  disclosure.] 

The  House,  however,  said  there,  though  there  was  another  ground  of  decision,  that  it  was 
impossible  to  know  whether  the  jury  found  their  verdict  on  the  one  alternative  or  the  other.  This 
case  is  within  the  rule  in  (fConnelPs  case^  11  CI.  &  F.  155,  which  applies  to  both  countries. 
There  are  also  two  criminal  cases  to  the  same  effect — David  Watt^  Sh.  Just.  Cas.  1 28 ;  Sinclair 
and  others,  ib,  p.  138.  The  law  of  Scotland  is  dear,  that  the  condescendence  must  specify  some 
particular  acts  of  fraud  or  intimidation  which  amounts  to  what  is  here  a  tendering  of  the  issue. 
If  the  pursuer  fail  to  tender  such  specific  issue  of  facts,  or  if  the  evidence  don't  support  them, 
no  judgment  can  be  pronounced  on  any  finding  in  any  circumstances — Ersk.  4,  i,  10 ;  6  Geo. 
IV.  c.  120,  §§  2  and  8  ;  Kyle  v.  Allan,  11  Sh.  87,  where  it  was  held  that  a  general  summons  of 
fraud,  &c.,  is  insufficient,  except  in  the  case  of  imbecility,  when  the  general  allegation  is  sufficient 
Here  it  is  different,  for  a  general  plea  of  fraud,  covin,  or  misrepresentation,  is  sufficient,  except 
in  a  bill  in  Chancery,  which  resembles  the  law  of  Scotland. — Wilde  v.  Gibson,  i  H.  L.  C  605. 
Fraud  must  be  pleaded  specially,  and  a  charge  of  fraud  is  not  made  out  by  proof  of  constructive 
fraud — Harmer  v.  Mure,  2  Dick.  489.  So  letters  not  distinctly  mentioned  in  a  plea,  cannot  be 
put  in  evidence — Whitley  y,  Martin,  3  Beav.  226;  Graham  v.  Oliver,  3  Beav.  124;  EarU  v. 
Picken,  I  Russ.  &  M.  547 ; — though  all  possible  grounds  are  not  to  be  allowed  to  be  introduced 
-^yesus  College  v.  Gtbbs,  i  Y.  &  Coll,  145.  The  appellant  has  a  right  to  know  here  what 
oftence  he  has  been  guilty  of.  The  condescendence  is  more  vague  than  the  summons. 
[Lord  Brougham.—  In  case  of  an  absurd  issue  being  given  out  by  the  Court  of  Session,  can 
Xhis  House,  notwithstanding,  give  judgment  as  it  ought  to  have  been  given  ?] 

Yes ;  the  House  stands  in  place  of  the  Court  at  the  time  the  record  was  closed,  and  when  the 
issues  were  directed. — Galbraith  v.  Armour,  4  Bellas  App.  374.  The  appeal  is  only  taken  away 
against  interlocutors  ordering  issues  ;  but  when  the  judgments  are  perfected,  then  it  lies  against 
the  whole.  Thus  all  that  is  subsequent  to  the  closing  of  the  record  may  be  swept  away  by  this 
House.  We  say,  then,  on  the  whole  case — i.  That  one  or  more  of  the  exceptions  taken  at  the 
trial  should  have  been  allowed.  2.  That  the  verdict  does  not  admit  of  being  applied  to  the 
record.  3.  That  the  record  itself  is  incompetent  to  sustain  any  final  judgment.  4.  That  the 
interlocutor  ''  decerning  in  terms  of  the  libel "  is  unintelligible,  for  the  libel  seeks  a  variety  of 
things. 

Peacock  Q.C.,  and  Hugh  Hill  Q.C.,  for  respondents.— i.  As  to  the/irst  excefition—The  simple 
question  here  is,  was  the  document  or  account-book  admissible  in  evidence,  or  was  it  not 
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rU)RD  Chancellor. — Where  a  statement  is  put  in  for  a  particular  improper  purpose,  and  used 
tor  no  other,  can  it  be  shewn  aftefwards  that  it  might  have  been  used  for  some  other,  so  as  to 
make  the  evidence  admissible  ?] 

(Lord  Brougham. ->  It  might  be  admissible  as  evidence  in  the  handwriting  of  the  party.] 
Lord  Chancellor. — It  must  be  relevant.     It  is  not  everything  in  a  man's  handwriting  that 
on  be  poured  into  a  cause  against  him.    This  will  be  the  strongest  case  ever  decided.    I  argued 
in  the  Irish  Society  on  the  only  point  on  which  the  evidence  was  tendered.] 

The  party  may  have  had  no  right  ta  the  evidence  for  this  particular  purpose,  but  still  he  had 
a  right  to  have  it. 

fLORD  Brougham. — Sui^x>se,  in  an  action  for  breach  of  promise  of  marriage,  a  letter  of 
defendant  is  produced  which  is  merely  about  the  state  of  the  weather,  or  something  quite  inde^ 
pendent  of  the  issue,  is  it  admissible  ?  I  apprehend  the  present  case  will  go  this  length,  that 
jovi  are  not  bound  to  say  for  what  purpose  you  put  forward  the  document.  We  thought,  at  the 
time,  the  Irish  Society  was  a  strong  case.] 

We  admit,  that  if  we  are  bound  by  the  reason  given  at  the  time  by  the  counsel  who  tendered 
the  evidence,  it  was  wrong.  Still  it  is  obvious,  that  any  papers  of  the  deceased  were  admissible 
to  shew  his  state  of  mind  as  to  sanity,  and  there  is  nothing  on  the  record  to  shew  any  improper 
pDxpose  for  which  this  paper  was  put  in,  or  that  the  Judge  used  it  improperly.  The  whole  acts, 
vonls^  and  writings  of  a  person,  go  to  the  question  of  his  sanity. — Wright  v.  Tatham^  5  CI.  & 
F.  67a  For  instance,  we  have  here  an  entiy  made  by  Fairservice  himself,  then  aged  92,  that 
he  paid  Marianski  a  sum  of  money  to  pay  A  B  ;  and  another  account  shews  that  it  was  so  paid 
not  day  by  Marianski  as  his  agent.  Yet  Marianski  gives  in  an  account  two  years  after,  which 
represents  that  the  sum  was  lent  to  Fairservice  by  him,  and  which  Fairservice  acknowledges  to 
be  correct.  These  documents  were  admissible  to  shew  the  state  of  Fairservice' s  inind. 
[Lord  Chancellor. — They  shew  delusion  of  itself  on  the  part  of  Fairservice.] 

Yes,  or  imbecility  or  fraud.    We  do  not  say  they  would  be  evidence  for  any  other  purpose  than 
to  prove  the  state  pf  Fairservice' s  mjnd. 

[Lord  Chancellor. — Coupled  with  the  very  formal  wording  of  the  documents  signed  by 
Fairservice,  and  the  mis-spelling,  Fairservice,  in  effect,  writes  under  one  item  the  very  opposite 
fi  what  it  purports.    It  might  go  to  shew  dictation.] 

As  to  the  remark,  that  though  the  account-books  were  admissible,  yet  that  the  excerpts  might 
tut  be  so,  we  say  that  the  excerpts  were  merely  to  shew  what  parts  of  the  books  were  material. 
2.  The  second  exception  is  subject  to  the  same  remarks.  3.  As  to  the  third  exception — There  is 
ifl  evidence  proof  of  Marianski  having  signed  the  ''  Answers ''  to  the  suit  for  alimony.  Thus 
one  witness  says,  "  he  had  seen  Marianski  write," — ^a  question  which  could  only  have  been 
applicable  to  this  point  It  is  said  that  these  ''Answers  "  were  in  the  nature  of  a  pleading.  We 
deny  this ;  they  are  a  mere  statement  by  Marianski  as  to  the  alimony  he  could  allow  his  wife ; 
UMihe  says  he  was  a  soldier  wounded  in  battle,  &c.,  which  could  not  have  been  a  pleading. 
[Lord  Brougham. — The  practice  used  to  be  different  in  Scotland  from  what  it  is  here,  and 
tbe  pleadings  resembled  written  speeches,  which  embraced  both  argument  and  illustration.] 
[Lord  Chancellor. — How  does  the  Cotu^t  acquire  a  knowledge  of  the  income  of  the  husband 
in  sach  cases  ?  There  must  be  some  way  of  doing  this.  If  it  is  got  from  the  husband,  will  the 
informadon  so  got  not  be  binding  ?  The  Court  seem  to  have  accepted  the  fact  as  true,  and  had 
■0  odier  evidence  of  it.] 

It  is  as  much  admissible  as  an  answer  in  Chancery.  Suppose  an  answer  in  Chancery  signed, 
but  by  some  accident  not  sworn  to,  would  it  not  be  evidence  in  any  suit  ?  It  is  not  like  a  pleadin|^ 
at  Goimnon  law,  for  the  latter  is  merely  intended  to  raise  an  issue,  and  put  the  party  to  proof, 
fiat  if  a  party  were  to  come  into  a  county  court  and  say  he  had  only  zr.  dd,  a- week,  would  the 
■totement  not  bind  him  ? — Heane  v.  Rogers^  9  B.  &  Cr,  577,  586.  He  would  not  be  estopped  by 
%  bot  it  is  admissible.  It  is  said  that  the  whole  record  should  have  been  given  in  evidence : 
Here  the  judgment  of  the  Sheriff  was  given  in,  and  no  exception  was  taken  to  that  part  of  it. 
[Lord  Brougham. — ^The  Judges  below  seem  to  have  thought  it  material  in  the  question  of 
^issibiUty,  that  the  statement  was  made  in  another  cause  and  between  other  parties,  and 
no  exception  seems  to  have  been  taken  to  this.  The  only  evidence  it  can  be,  must  be 
fw«i>i.r^»f.] 

[Lord  Chancellor. — It  hardly  proves  anything  materiaL] 

,  We  hold  it  was  relevant  to  the  issue  here.  If  Marianski  had  advanced  money  to  Fairservice, 
it  vas  important  to  know  where  he  got  it  from.  In  actions  for  money  lent,  it  is  common  to 
prove  that  the  plaintiff  had  not  the  money  to  lend.  The  principle  here  therefore  is  this,  that 
vbenever  a  party  in  any  judicial  proceeding  puts  forth  a  statement  of  facts  as  true,  it  may  be 
oscd  against  him  in  any  other  suit. — Brickell  v.  Hulse^  7  Ad.  &  Ell.  454  ;  Gardner  v.  Moults 
to  Ad.  &  E.  464 ;  Cole  v.  Hadley,  11  Ad.  &  E.  807  ;  Pritchardw,  Bagshawe^  20  Law  T.C.P.  161 ; 
^eH  V.  Middleton^  4  Ad.  &  E.  108.  As  to  the  verdict  and  r^r£?r^—There  were  here  about 
twenty  documents  to  be  reduced,  and  it  was  necessary,  under  the  issues  for  the  respondent,  to 
inake  out  that  each  was  obtained  by  fraud.  The  issue  would  have  been  framed  here  in  the  same 
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way.  Suppose  an  action  had  been  brought  on  all  these  documents,  and  defendants  set  up  fraud, 
they  would  have  pleaded,  ''all  the  documents  were  obtained  by  fraud;"  to  which  plaintiff 
would  have  replied,  ''they  were  not  so  obtained,  nor  either  of  them;''  and  issue  would  have 
been  joined.  If,  then,  the  jury  should  have  given  an  affirmative  answer  to  the  issue,  that  would 
have  exhausted  all  the  particulars.  The  Court  of  Session  does  not  go  through  the  formality  of 
making  a  pursuer  deny  that  the  whole  were  so  obtained,  but  cuts  the  matter  short  by  ordering 
the  issue  at  once.  Thus,  let  us  take  an  action  of  trespass  for  breaking  into  a  house  and  garden, 
the  two  being  distinct  trespasses  :  If  the  verdict  is  for  the  defendant,  it  means  that  he  was  not 
guilty  of  any  of  the  trespasses. — Ladd  v.  Thomas^  4  Per.  &  Dav.  9.  The  same  is  the  result  of 
pleadings  here.  If  the  jury  had  meant  that  some  of  the  documents  had  not  been  obtained  by 
fraud,  they  would  have  said  so,  and  it  cannot  be  said  they  had  no  opportunity. — Gomersall  v. 
Gomersally  2  Leonard,  194.  If  the  jury  had  said.  We  find  so  and  so  as  to  No.  5,  the  Judge 
would  have  said,  What  do  you  find  as  to  No.  6  (and  so  on).  A  general  verdict  is  not  void  because 
some  of  the  parties  may  not  have  been  guilty.  If  the  meaning  of  the  verdict  were,  that  defendant 
was  guilty  of  some  only  of  the  frauds,  then  it  would  be  bad  ;  but  we  hold  the  common  sense 
meaning  to  be,  that  he  was  guilty  of  all  or  none. — Comyn's  Digest'  Pleader,' §§  19  &  26.  So,  in 
trover,  where  conversion  of  divers  goods  is  alleged,  and  "not  guilty"  is  pleaded,  and  the  jury 
find  a  verdict  of  "  not  guilty,"  this  means  not  guilty  as  to  any  of  the  goods.  So,  in  the  case  of 
a  Sheriff  seizing  goods,  the  issue  is,  "  whether  the  goods,  or  any  of  them,  were  so  seized."  So 
it  is  in  Scotland.  If  there  was  a  separate  issue  as  to  each,  there  would  be  no  end  to  the  length  of 
the  record.  So,  in  the  case  of  documents  charged  to  be  obtained  by  fraud  or  intimidation,  the 
jury  might  give  a  special  finding  unless  they  find  that  both  took  place. — Balnur  v.  Hogarth^  8 
Sh.  715.  If,  then,  the  jury  find  both  fraud  and  intimidation,  the  question  becomes  this,  if  both 
these  are  consistent.  It  is  a  matter  of  everyday  practice  to  include  fraud  and  intimidation  in  one 
count. — Robson  v.  Luscombe,  2  D.  &  L.  859:  Plowd.  54  B  ;  Coram  v.  Sweetings  2  Saunders,  205 
(n).  As  to  Watts  case,  the  offences  were  quite  distinct,  but  the  alternatives  here  are  quite 
consistent. 

[Lord  Chancellor. — The  issue  here  varies  ;  it  don't  give  the  general  result  of  the  pleadings. 
The  condescendence  charges  conjointly,  but  the  issue  is  in  the  alternative.] 

Here  the  verdict,  however,  cures  the  defect ;  for  exception  should  have  been  taken  at  the  time. 
— Railton  v.  Matthews^  10  CI,  &  F.  934.  But  the  general  rule  is,  that  the  law  yields  to  circum- 
stances ;  and  where  certainty  cannot  be  given  by  the  pursuer,  the  court  will  allow  a  less  degree 
of  certainty.  Now  it  is  said  here  that  neither  the  summons  nor  condescendence  states  that  the 
documents  wefe  obtained  by  some  one  of  the  modes  described  ;  but  a  sufficient  reason  for  this 
is  stated  in  the  summons.  Fairservice  was  kept  so  entirely  under  Marianski's  control,  diat  it 
was  impossible  in  the  nature  of  things  that  the  pursuer  could  tell  whether  it  was  fraud  or 
intimidatiQn  that  was  practised.'  All  that  was  certain  was,  that  by  one  or  other  of  these  modes, 
or  both,  for  they  are  quite  consistent,  the  documents  were  obtained.  Thus  in  /?.  v.  CBrien^  i 
Denison's  Cr.  C.  9,  a  man  was  indicted  for  murder  by  killing  in  three  ways — striking  on  the  head, 
striking  with  a  stick,  and  throwing  a  stone.  A  general  verdict  of  "  guilty  "  was  found,  and  it  was 
held  good,  because  the  mode  of  death  was  substantially  the  same,  by  whichsoever  of  the  three 
\t  was  brought  about.  Justice  would  be  defeated  unless  this  were  the  law.  Suppose  a  man 
found  dead  in  a  pond  with  marks  of  a  blow  upon  him  :  He  may  either  have  been  dead  before  he 
was  thrown  into  the  pond,  or,  while  yet  alive,  he  may  have  been  drowned  in  it :  Suppose  a  person 
to  confess  he  struck  the  blow,  and  also  threw  him  in,  but  did  not  know  whether  he  was  alive  or 
dead  when  he  did  so,  could  he  not  be  found  guilty  merely  for  want  of  this  certainty  ? — O'Brien 
V.  Regina,  10  Irish  Law  I{.ep.  337  :  i  Chitty  Cr.  pleading,  211  ;  Bacon's  Abr.  Art  "  Verdict," 91 
In  the  same  way,  it  may  happen  that  the  names  of  third  persons  cannot  be  found  out,  yet  this 

ought  not  to  stand  in  the  way  of  a  good  verdict  being  come  to. — R,  v. ^  R.  &  R.  489.    In 

all  such  cases,  the  law  yields  to  the  necessity  of  the  case,  and  does  not  exact  impossibilities, 
provided  the  pleadings  give  all  the  information  that  can  be  had. — R,  v.  Sarah  Willisy  Den.  C 
C.  80:  Stephen's  pleading,  367;  Buckley  v.  Rice  Thomasy  Plowd.  118.  So,  here,  Marianski 
alone  knows  whether  it  was  fraud  or  mtimidation  that  was  used,  and  it  is  not  for  him  to 
complain  that  the  jury  cannot  state  which  it  was.  How  is  such  a  case  to  be  met  except  by  an 
alternative  issue  ? 

[Lord  Chancellor.— What  you  say  is  this,  that  where  certainty  is  impossible,  the  pursuer 
may,  by  allegation,  dispense  with  it  as  he  did  here.] 

Yes.  For  instance,  an  executor  can  seldom  know  under  what  circumstances  documents  were 
obtained  from  the  testator,  so  as  to  allege  with  certainty.  But  be  the  issue  here  right  or  wrong, 
it  was  given  out  by  the  Court  of  Session,  and  there  is  no  appeal  from  its  adjustment  of  that  part 
of  the  cause. 

[Lord  Chancellor. — There  is  no  intermediate  appeal  at  that  stage,  but  when  the  case  is  ripe 
for  judgment,  the  whole  proceedings  can  be  opened  up.  The  other  side  admit  there  was  no  app^ 
then,  but  say  there  is  now.] 

The  Court  was  justified,  on  the  summons'and  condescendence^  in  sending  the  issue  as  they 
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did ;  and  if  it  is  correct,  then  the  verdict  cannot  be  impeached. — Lord  Eldon  in  Duffv,  Earl  of 
Fifty  I  Sh.  App.  498.  It  is  said  the  issue  must  be  read  in  connection  with  the  summons  and 
coodescendence, — and  the  letter  says,  "  that  circumstances  will  not  allow  greater  certainty." 
The  law,  therefore,  wiU  never  allow  the  documents  obtained  by  fraud,  to  be  enforced  simply 
because  it  is  impossible  to  say  which  of  two  possible  methods  was  resorted  to,  especially  when 
these  methods  are  not  inconsistent,  as  in  Jesus  College  v.  Gibbs,  supra.  Wilde  v.  Gibson  merely 
shevs,  that  under  a  general  allegation  of  fraud  you  cannot  prove  constructive  fraud.  Nothing 
can  be  deduced  from  Kyle  v.  Allan,  supra,  which  was  merely  a  case  of  misrepresentation  by  a 
man's  brother  being  held  irrelevant  to  reduce  a  document  granted  to  a  third  party.  In  Irvine 
T.  Kirkpatrichi  the  attention  of  the  House  was  not  sufficiently  directed  to  the  effect  of  an 
affimiative  answer  to  an  alternative  issue. 

[Lord  ChancelxX)R. — It  did  not  matter  there  which  alternative  was  gone  upon,  for  each  was 
sufikient  of  itself.] 

In  Railtan  v.  Matthews,  it  was  held,  that  if  an  issue  was  sent  down  on  concealment,  that 
meant  such  a  concealment  as  was  fataL  There  was  no  exception  in  that  case  to  the  form  of 
the  issue. 

[Lord  Chancellor. — The  concealment  was  admitted  to  be  such  as  was  fatal,  and  the  summing 
up  imported  frai|d.  The  doctrine  of  concealment  does  not  depend  at  all  upon  fraud,  but  on  a 
condition  precedent.] 

It  was  said  that  the  interlocutor  of  Court  ^'decerning  in  terms  of  the  libel"  was  unintelligible, 
because  the  libel  seeks  many  different  things.  But  the  meaning  of  that  phrase  is  merely  that 
the  documents  ought  to  be  reduced.  This  was  an  action  of  declarator  and  reduction,  and  also 
a  petitory  action.  It  required  the  party  to  produce  the  documents,  and  in  the  event  of  not 
producing  them,  they  are  to  be  declared  void.  Now,  here,  they  had  been  produced  already, 
and  therefore  all  the  Court  had  to  do  was  to  reduce  them.  In  Scotland,  you  cannot  prevent  one 
suing  on  a  document  so  long  as  it  exists,  until  it  is  reduced. — Macallan's  Ersk.  4,  i,  19,  p.  986-7. 
In  conclusion,  suppose  this  issue  ought  not  to  have  been  sent  to  trial,  or  was  not  sufficient,  a 
judgment  of  absolvitor  would  not  be  the  judgment  to  be  given,  as  was  contended  for.  Jf  the 
verdict  is  uncertain,  the  proper  and  usual  course  is  to  get  a  venire  de  novo. — Rosse's  case,  3 
Leonard,  p.  94;  and  so  it  was  directed  by  Lord  Eldon  in  Duffy.  Earl  of  Fife ;  55  Geo.  ill.  c. 
42,1  19.  As  to  the  statement  of  facts  not  being  sufficient  to  warrant  the  Court  in  giving 
judgment  for  the  pursuer,  it  is  now  too  late  to  make  that  objection.  It  was  not  taken  in  the 
Court  below  after  the  verdict  was  found,  and  no  objection  was  taken  as  to  the  direction  of  the 
Judge  at  the  triaL    The  motion  for  a  new  trial  was  on  the  ground  of  being  against  evidence. 

Anderson  in  jreply — First  and  Second  Exceptions. — The  books  of  Fairservice  were  brought 
forward  solely  to  prove  that  certain  sums  of  money  had  been  paid,  which  is  an  improper  purpose. 
The  Irish  Society  case  merely  shews,  that  if  evidence  is  tendered  for  one  proper  purpose,  it  was 
admissible  for  every  other.  Here  it  is  now  alleged  that  the  books  might  have  been  given  in  to 
prove  weakness  of  mind.  But  they  proved  the  very  reverse  ;  they  shew  that  Fairservice  was  a 
strong-minded  man  down  to  his  death.    The  books,  therefore,  were  either  admissible  for  the 

forpose  for  which  they  were  admitted,  or  were  not  admissible  at  aU. 
Lord    Chancellor. — The  inference  drawn  from  the  books  at  first  is,  that  Fairservice 
paid  certain  sums — that  he  drew  corresponding  sums  from  his  banker,  and  then  he  signed 
a  document  to  the  contrary.     Now,  if  he  got  the  money  from  his  banker,  why  should  he  have 
boiTowed  it }  ] 

That  is  assuming  that  the  books  are  in  evidence. 
[Lord  Chancellor. — Is  it  not  legitimate  to  shew  by  these  books  his  previous  state  of  knowledge, 
and  if  he  acted  in  accordance  with  that  knowledge  ?J 

[Lord  Brougham. — It  may  be  competent  to  prove  not  only  imbecility — which  is,  however, 
disproved  by  the  evidence — but  also  to  proye  concussion .] 

[Lord  Chancellor. — ^The  question  is,  on  what  theory  do  you  account  for  the  state  of  facts, 
except  by  fraud  or  facility  ?] 

We  must  look  to  the  evidence,  and  not  to  the  allegations.    The  books  could  only  be  given  in 
to  shew  the  reverse  of  what  they  were  used  for. 

Third  Exception. — It  is  said  the  defences  to  the  summons  of  alimony  contain  Marianski's  signa- 
ture ;  but  even  if  proved,  which  is  not  the  case,  that  would  not  alter  the  admissibility.  The 
reason  why  a  solicitor  generally  requires  a  party  to  sign  the  first  paper  in  his  own  name,  is  for 
the  convenient  proof  it  affords  of  a  retainer,  and  is  a  matter  of  prudence  merely.  As  to  the 
verdict — The  direction  of  the  Judge  should  have  been  to  this  effect — "  If  you  find  that  any  one 
of  the  documents  is  not  obtained  by  fraud  or  intimidation,  you  must  specify  which." 
[Lord  Chancellor. — |s  that  not  implied  by  the  verdict  ?] 

No;  it  is  a  relative  answer.  The  jury  are  asked  if  one,  two,  or  three  things  are  true  of  the 
twenty  documents,  and  they  merely  say  "  yes  " — which  is,  in  fact,  an  evasive  answer.  The 
Judge,  on  receiving  such  an  answer,  should  have  asked  the  jury  if  they  meant  that  each 
and  all  of  the  documents  were  pbtaiped  undeir  the  thiree  conditions  of  facility,  fraud,  and 
intimidation. 
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[Lord  Brougham. — That  certainly  would  have  been  more  satisfactory.] 

No  judgment  can  follow  on  such  a  record.  The  cases  in  English  law  are  not  analogous. 
Baltner  v.  Hogarth^  supra^  was  cited  to  shew,  that  where  the  issue  is  framed  disjunctively,  a 
verdict  may  be  found  on  one  of  the  grounds  ;  but  that  case  goes  against  the  respondents,  for  the 
groimds  there  were  ''false  and  fraudulent,"  and  there  was  an  appeal  to  this  House,  and  the 
relevancy  of  the  issue  was  decided  by  the  Lord  Chancellor  Brougham.  So  Clarke  v.  Thomson^ 
I  Murr.  195,  shews  that  an  affirmative  verdict  is  not  sufficient  to  warrant  a  judgment.  As  to  tbe 
pleadings — It  is  too  late  now,  since  Irvine  v.  Kirkpatrich^  to  say  that  after  veraict  is  applied  we 
cannot  recur  to  the  pleadings.  Both  in  the  summons  and  condescendence,  the  allegations  as  to 
fraud  are  vague.  In  particular,  there  is  nowhere  any  allegation  that  any  one  of  these  documents 
was  obtained  by  intimidation.  But  the  respondents,  indeed,  do  not  say  there  is  a  specific 
allegation,  but  that  the  law  will  yield  to  the  necessities  of  the  case.  Now,  the  whole  use  of 
particularity  in  pleading  is  to  enable  the  defendant,  at  the  trial,  to  know  what  is  likely  to  be 
Drought  against  him.  It  is  therefore  incumbent  on  the  plaintiff  to  state  certain  specific  allegations, 
which,  if  proved,  will  establish  his  case. — Kyle  v.  Allan^  supra  ;  Irvitie^  v.  Kirkpatrtck^  supra. 
It  is  said  our  objection  was  not  taken  at  the  proper  time ;  but  even  though  no  objections  had  been 
taken  at  all,  we  are  entitled  to  come  here  and  state  them. — Luke  v.  Mag,  of  Edinr,^  6  W.  S. 
241  ;  Bumes  v.  Pen$uliy  6  Bell's  App.  C.  541.  As  to  the  judgment  decerning  in  terms  of  the 
libel,  which  contains  six  or  seven  alternatives,  Galbraith  v.  Armour^  4  Bell's  App.  C.  374,  shews, 
that  if  the  record  is  brought  here,  though  the  pursuer  have  got  a  verdict,  he  cannot  get  jydgment 
in  his  favour. 

Cur.  adv.  vult 

Lord'Truro.''^ — My  Lords,  this  case  consists  in  form  of  two  appeals,  but,  in  substance,  it  it 
but  one  appeal.  There  have  been  two  proceedings  below, — one  a  summons  of  reduction-impro- 
bation,  exhibition,  count,  reckoning  and  payment — ^and  the  other  a  summons  of  reduction- 
improbation  and  declarator ;  but  the  object  of  both  proceedings  was  to  reduce  certain  documents, 
which  the  appellant  Marianski  sought  to  make  the  foundation  of  a  claim  of  a  very  large  debt 
against  the  estate  of  the  late  Mr.  Fairservice.  The  only  difference  in  the  two  appeals  is  the 
relation  of  the  documents — ^the  one  containing  some  more  documents  than  the  other  ;  but  the 
questions  in  the  two  appeals  are  precisely  the  same. 

My  Lords,  it  appears  by  the  summons  in  these  two  cases,  that  the  late  Mr.  Fairservice  was  a 
person  of  considerable  property;  and  Marianski,  the  appellant,  married  one  of  his  daughters, 
which  brought  them  into  very  close  communication.  At  the  time  of  Mr.  Fairservice^s  death, 
Marianski  brought  forward  a  very  large  demand,  and  sought  to  evidence  and  establish  that 
demand  by  twenty  different  documents.  The  object  of  these  proceedings  is  to  discuss  the 
validity  and  propriety  of  those  documents,  and  the  circumstances  under  which  they  have 
been  obtained.  Mr.  Fairservice  being  a  person  of  considerable  property,  it  excited  very  great 
surprise  that  so  large  a  debt  should  be  claimed  against  him,  when  he  had  throughout  the  period 
embraced  by  the  documents  which  are  supposed  to  evidence  the  debt,  been  possessed  of 
abundant  means  to  answer  all  his  purposes,  without  having  occasion  to  borrow  money,  or  to  be 
under  any  obligation  to  any  individuals  for  pecimiary  assistance. 

That  was  the  object  of  the  two  proceedings ;  and  after  proceeding  to  some  length,  they 
terminated  in  the  Court  directing  two  issues.  It  will  be  observed  that  those  issues  are  not  in 
the  form  in  which  issues  in  this  country  are  usually  directed.  Issues  from  the  courts  of  law  in 
this  country  are  so  framed  as  to  present  a  single  question  to  the  jury — an  affirmation  with  a 
negation,  and  admitting  of  a  distinct  answer  by  the  verdict  of  the  jury.  I  have,  however,  seen 
issues  even  in  this  country,  from  courts  of  equity,  which  have  assumed  something  like  the  form 
of  those  in  question, — but  it  has  led  to  no  inconvenience,  for  this  reason,  that  issues  from  the 
courts  of  equity,  being  merely  to  inform  the  conscience  of  the  Court,  and  to  afford  collateral 
assistance,  tney  are  always  accompanied  by  a  direction  and  permission  to  the  learned  Judge  to 
make  any  special  indorsement  that  may  be  necessary ;  and  when,  therefore,  it  has  be^me 
necessary  to  distinguish  the  parts  of  the  verdict  applying  to  only  certain  parts  of  the  issues,  that 
has  been  done  by  indorsement  upon  ihtpostea. 

No  objection  appears  to  have  been  made  below  to  the  form  of  these  issues,  and  for  a  very 
obvious  reason,  that  I  believe  there  is  not  the  slightest  doubt  that  the  form  of  these  issues  is  the 
established  form  in  the  Courts  below.  We  were  not  referred  at  the  bar  to  any  precedents,  but 
we  have  every  reason  to  believe  that  the  books  of  forms  applicable  to  such  subjects,  contain 
issues  very  much  in  the  form  of  the  present.  However  this  is  quite  clear,  that  whatever  may  he 
the  form  of  the  issue,  it  admitted,  supposing  a  correct  summing  up  on  the  part  of  the  learned 
Judge,  of  an  available  verdict  on  the  part  of  tbe  jury. 

This  case  went  to  trial  in  the  form  which  I  have  mentioned  ;  and,  in  the  course  of  the  trial, 
one  of  the  issues  being  as  to  the  state  of  mind  of  the  late  Mr.  Fairservice,  a  question  was  asked 

♦  The  case  was  argued  before  Lord  Truro  when  Lord  Chancellor,  and  Lord  Brougham,  and 
time  was  taken  to  consider :  meanwhile  Lord  St.  Leonards  became  Lord  Chancellor. 


i8s2.]  MARIANSKI  v.  CAIRNS.         [Z.  jyuro's  opinion.']     165 

as  to  certain  entries  made  by  him  in  books  of  accounts,  and  questions  were  afterwards  asked  in 
relation  to  certain  declarations  of  his.  When  the  (question  was  asked  with  respect  to  the  entries 
in  the  books  on  the  part  of  the  defender,  it  was  objected  by  his  counsel,  that  Mr.  Fairservice's 
statements  or  declarations  could  not  be  received  in  evidence ;  and,  in  like  manner,  when  the 
books  were  offered,  the  objection  was  made,  that  entries  made  by  Mr.  Fairservice  could  not  be 
received  upon  an  occasion  like  the  present.  The  learned  Judge  overruled  the  objections, 
as  well  to  his  declarations,  as  to  the  entries  in  the  books  which  led  to  exception. 

Now,  I  would  just  observe  for  a  moment,  that  it  appears  a  proceeding  took  place  below  which 
is  not  brought  before  the  House  in  such  a  mode  as  to  enable  the  House  to  take  notice  of  it  It 
is  stated,  that  when  the  objection  was  made  to  the  first  question  relating  to  Mr.  Fairservice's 
declaration,  the  learned  counsel  agreed  that  the  objection  then  made  should  apply  to  all  the 
evidence  of  the  same  character.  But  what  sort  of  agreement  is  that  ?  How  much  it  may  vary. 
It  is  objected  that  the  declarations  are  not  evidence.  Suppose  they  are  made  in  the  part/  s 
presence,  is  that  of  the  same  character  ?  In  one  sense  it  is.  However,  the  House  can  only  deal 
vith  the  exception  as  applied  to  the  particular  question  to  which  it  is  stated.  That  will  not 
affect  the  result  of  this  case  at  all  I  only  mention  it  in  order  to  guard  against  an  irregularity 
of  that  sort  in  future.  The  only  way  to  carry  it  into  effect  is,  when  the  record  comes  to  be  com- 
pleted, to  repeat  the  exception  to  each  of  those  questions  to  which  it  was  supposed  the  agreement 
vas  intended  to  be  applicable.  However,  I  merely  take  the  exception  to  apply  to  the  question 
of  Mr.  Fairservice's  declarations  as  to  the  payment  of  a  certain  sum  of  money,  and  also  to  page 
72  of  the  account  book  given  in  evidence,  which  was  the  immediate  subject  of  attention. 

Now  the  question  raised  by  these  objections  is  this :  In  an  issue  relating  to  the  state  of  mind 
of  an  individual,  are  his  declarations  and  conduct  evidence  ?  I  must  ask,  by  what  test  do  you 
always  try  whether  a  man  is  of  sane  mind  or  of  weak  mind,  or  not  ?  Shut  out  his  conduct,  his 
declarations  and  his  acts,  and  what  is  the  test  by  which  you  are  to  try  the  state  of  his  mind  ? 
How  do  you  try  it  in  a  criminal  case  ?  How  do  you  try  it  in  any  case  }  The  mistake  seems  to 
me  to  be  this — the  learned  counsel  seems  to  have  mistaken  the  substance  of  these  issues.  If 
the  issue  had  been,  whether  Fairservice  was  indebted  to  Marianski  in  this  amount,  what  Mr. 
Fairservice  had  said  or  done  about  this,  not  in  the  presence  of  Marianski  or  to  his  knowledge, 
might  be  subject  to  objection.  But  when  the  question  is  weakness  or  imbecility  of  mind,  or 
insanity,  there  is  in  truth  no  other  means,  and  no  other  species  of  evidence,  pertinent  to  that 
issue,  but  the  man's  sayings  and  his  conduct  Look  at  it  as  applied  to  this  case.  You  want  to 
know,  with  reference  to  certain  documents  signed  by  him,  the  state  of  his  mind  and  the  state  of 
his  memory.  Suppose  he  almost  at  the  same  instant  writes  in  his  book,  that  he  has  paid  certain 
soms  of  money  out  of  his  own  resources,  and  also  writes  on  a  piece  of  paper  to  Mr.  Marianski, 
that  he  has  paid  them  for  him,  and  that  it  is  a  debt  due  to  him — what  would  you  say  to  such  a 
case  as  that?  Suppose  you  find,  on  the  same  subject,  inconsistent  conduct  at  the  same  period 
of  time,  so  as  to  evidence  that  either  the  man  has  no  memory  at  all,  or  that  some  most  extra- 
ordinary fatuity  must  have  attached  to  him  in  order  to  induce  conduct  so  opposite  and  so 
mconsistent.  I  put  the  illustration,  because  it  is  of  a  character  which  applies  to  the  case.  He 
is  supposed  to  have  drawn  money  from  his  bankers  on  a  certain  day.  He  has  entries  in  his 
hoots  of  payment  on  a  certain  day —he  has,  almost  contemporaneously,  admissions  which  purport 
to  be  admissions  of  those  very  payments  by  Marianski. 

But  without  adverting  to  the  particular  evidence  in  the  case  beyond  this,  that  it  is  a  question 
as  to  Mr.  Fairservice' s  declarations  and  as  to  his  entries,  the  exception  taken  to  that  is  general 
—that  no  declarations— no  entries  on  his  part — ^no  writing  on  his  part — can  be  evidence.  That 
exception  is  much  too  wide.  It  was  only  evidence  to  shew  the  state  of  his  mind.  If  used  as 
evidence  of  the  truth  of  the  entries — as  evidence  connected  with  the  existence  of  the  debt,  the 
exception  would  have  been  to  the  abuse  of  it — to  an  improper  mode  of  dealing  with  it  — and  not 
to  its  admissibility  itself.  But  that  evidence  being  properly  receivable  with  regard  to  the  state 
of  his  mind,  I  take  it  for  granted  that  it  was  properly  used,  and  your  Lordships  cannot  doubt 
bat  that  the  learned  Judge,  in  summing  up  to. the  jury,  told  them  to  what  part  of  the  issue  it  was 
applicable,  and  to  what  extent  it  might  be  used  as  supporting  that  issue.  There  is  no  exception 
to  the  summing  up  of  the  learned  Judge.  The  argument  has  run  here  as  though  this  was  used 
in  order  to  enable  a  man,  by  his  own  declarations,  to  defeat  a  claim  made  against  him  of  a 
pecuniary  nature.  If  used  for  that  purpose,  it  was  proper  matter  of  objection.  But  looking  to 
the  intelligence  of  the  learned  counsel  below,  and  seeing  that  there  was  every  disposition  to 
preserve  the  utmost  regularity  in  the  proceedings,  one  cannot  doubt,  that  if  the  learned  Judge  had 
left  it  in  the  manner  which  has  been  argued  at  the  bar,  it  would  have  been  a  matter  of  exception. 
It  therefore  comes  to  this — the  summing  up  of  the  learned  Judge  is  free  from  objection.  This 
was  pertinent  evidence  to  the  issue,  if  properly  used ;  therefore  the  House  must  take  it  for 
granted,  as  every  appellate  tribunal  must  take  it  for  granted,  that  that  which  might  be  properly 
done  in  the  jurisdiction  below  was  properly  done,  more  particularly  when  the  parties  are  under- 
stood to  have  taken  every  objection  which  was  fairly  open  to  them,  and  no  objection  was  taken 
to  that. 
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Then  the  evidence  is  admissible  ;  and  the  exception  is  undoubtedly  too  large — but  that  is  the 
less  material,  the  evidence  being  admissible.  I  would  also  mention  another  circumstance  in  this 
case,  not  material  to  the  result,  as  it  will  appear,  but  which  is  imp>ortant.  This  bill  of  exceptions, 
like  another  which  came  up  to  this  House  {Hutchinson  v.  Ferrier,  23  Sc.  Jur.  404 :  and  anU,  p.  43,) 
is  in  a  form  which  might  have  defeated  the  appeal  No  appellate  Court  can  take  notice,  in  the 
matter  of  a  bill  of  exceptions,  of  anything  which  is  not  authenticated  by  the  Judge*  s  sigpiature. 
The  whole  of  the  documentary  evidence  which  is  the  subject  of  exception,  is  appended  to  the 
record ;  it  does  not  form  part  of  the  record,  and  is  not  authenticated  by  the  Judge.  The  evidence 
says  that  document  No.  47  was  produced  in  evidence,  which  was  matter  of  exception.  What 
No.  47  is,  you  cannot  tell  in  the  course  of  the  case ;  but  you  are  told,  that  in  the  appendix  you 
will  find  a  paper  which  is  brought  up  hereunder  No.  47,  (I  do  not  refer  to  the  particular  number,) 
and  that  is  signed  by  an  officer  of  the  Court.  But  I  need  not  state  to  some  of  the  learned  counsel 
at  the  bar,  that  a  bill  of  exceptions  must  be  authenticated  by  the  Judge  in  full ;  it  may  make  the 
whole  difference.  Another  case  gave  rise  to  the  objection.  I  therefore  mention  it  now  by  way 
of  caution. 

It  seems  to  me,  therefore,  that  I  am  bound  to  submit  to  your  Lordships  that  the  exception 
cannot  hold  in  the  present  case,  and  that  the  interlocutor  which  relates  to  the  disallowance  of 
that  bill  of  exceptions  must  be  confirmed.  It  appears  to  me  that  the  evidence  was  receivable, 
and  that,  with  regard  to  the  issue,  it  might  be  properly  summed  up  to  the  jury.  There  is  no 
exception  with  respect  to  any  objection  to  the  summing  up,  and  it  therefore  appears  to  me  that 
that  interlocutor  must  be  confirmed. 

The  second  matter  of  objection  to  the  interlocutor  appealed  against,  relates  to  the  application 
of  the  verdict.  Now,  it  will  be  observed  that  the  issues  are  framed,  as  I  have  before  said,  in  a 
manner  which  possibly  may  be  thought  deserving  of  the  attention  of  the  learned  Judges  below, 
with  regard  to  future  practice,  as,  unless  altered,  it  may  tend  to  give  rise  to  objections  of  a  similar 
nature  to  the  present,  which  might  be  avoided.  If  the  issue,  instead  of  saying,  '*  Whether  the 
said  documents,  or  any  of  them,"  had  said,  "Whether  the  said  documents  were  respectively 
obtained  by  fraud,''  it  would  have  got  rid  of  the  objection ;  but  looking  at  it  as  it  is,  it  is  said 
that  there  is  a  great  difficulty  in  applying  the  verdict  to  the  issue,  so  as  to  make  that  verdict  the 
foundation  of  a  correct  judgment 

The  first  issue  directed  is,  whether  Mr.  Fairservice  "  was  of  weak  and  facile  mind,  and  easily 
imposed  upon."  The  second  is,  whether  the  said  documents,  or  any  of  them,  were  obtained 
"  by  fraud  or  circumvention,  or  intimidation." — Verdict  for  the  pursuer.  My  Lords,  there  is 
this  mistake — instead  of  entering  the  verdict  of  the  jury  according  as  it  mi;st  have  been  under- 
stood to  have  been  pronounced,  the  officer's  note  of  that  verdict  was  entered.  It  will  be  perfectly 
well  understood  at  your  Lordships'  bar,  that  although  the  clerk  at  Nisi  Prius  takes  the  verdict 
for  plaintiff  or  defendant,  the  postea  is  not  entered  up  "  verdict  for  plaintiff,"  or  **  defendant,"— 
the  postea  \%  entered  up,  ''and  the  jury,  upon  their  oaths,  say  that  the  defendant  did  promise 
and  undertake,"  or  that  the  defendant  did  this,  that,  or  the  other — embodying  in  the  entry  on 
the  postea,  that  which  is  the  substance  of  the  finding.  The  learned  Judge  says  to  the  jury,  "  If 
you  are  of  opinion  that  such  and  such  facts  occurred,  then  you  will  find  your  verdict  for  the 
plaintiff ;  if  you  are  of  opinion  that  such  and  such  other  facts  occurred,  you  will  find  your  verdict 
for  the  defendant."  When  you  come  to  make  the  entry  upon  the  postea,  though  the  clerk  takes  a 
note  of  the  verdict  as  being  for  plaintiff  or  defendant,  you  expand  it,  apd  make  it  in  substance 
an  answer  to  the  question  put,  just  as  when  you  ask  a  witness — was  so  and  so  present  ?  Yes,  is 
his  answer  ;  but  if  you  had  to  state  that  man's  evidence,  you  would  not  put  his  answer  "yes." 
You  would  state  that  the  witness  had  said  that  A  B  was  present.  So  that  here  this  appears  to 
me  to  be  little  more  than  a  misprision  of  the  clerk  in  making  the  entry.  Suppose  the  leahied 
Judge  directed  the  jury  thus, — '*  Gentlemen,  in  whatever  verdict  you  give,  you  must  be  unanimous; 
you  cannot  find  a  verdict  for  the  pursuer,  or  for  the  defender,  upon  the  ground  that  some  of  you 
think  that  five  of  the  documents  were  obtained  by  fraud,  and  others  of  you  think  that  the 
remaining  fifteen  of  them  were  obtained  by  intimidation ;  and  so  dividing  yourselves,  you  all  agree 
that  the  twenty  documents  were  obtained  by  some  of  these  means,  but  you  differ  with  regard 
to  the  means  as  applicable  to  certain  sets  of  them  :  You  cannot  find  your  verdict  at  all  for  the 
pursuer  in  such  a  case  ;  but,  if  you  are  unanimously  of  opinion  that  the  whole  of  these  twenty 
documents  were  obtained  by  the  same  means,  being  unanimous  as  to  the  documents,  and  being 
unanimous  as  to  the  means,  you  may  find  your  verdict  for  the  pursuer ;  or  if  you  are  of  opinion 
unanimously  that  half  of  these  documents  were  obtained  by  given  means,  and  half  were  not,  you 
may  give  your  verdict  for  the  pursuer  with  regard  to  the  documents  numbers  one  to  ten,  and  for 
the  defender  with  regard  to  the  documents  from  ten  to  twenty  :"— Supposing  the  learned  Judge 
so  directed  the  jury— -(this  issue,  notwithstanding  the  form  in  which  it  is  framed,  would  admit  of 
such  a  summing  up  as  might  be  the  foundation  of  a  correct  verdict)— are  your  Lordships  to 
presume  that  there  was  a  correct  summing  up  in  this  case  ?  No  doubt  you  are,  and  are  bound 
so  to  do,  there  being  no  objection  to  it,  and  no  reason  upon  earth  why  the  common  principle 
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should  not  prevail,  of  presuming'things  to  be  rightly  and  properly  done  until  you  have  some  ground 
presented  tor  inferring  the  contrary. 

Now,  it  will  be  observed,  that  when  this  case  comes  on  before  the  Court  below  to  apply  the 
verdict,  they  have  the  report  of  the  learned  Judge's  summing  up,  and  they  have  then  the  answer 
of  the  jury.  There  is  no  doubt  that  below  the  learned  Judge  reported  that  which,  independent 
of  any  character  belonging  to  the  learned  individual  in  the  particular  case,  any  Judge  competent 
to  his  duty  would  do.  He  would  report,  "  I  directed  the  jury  that  they  must  be  unanimous  ; 
and  that  if  they  were  of  opinion  so  and  so,  and  so  and  so,  they  could  find  a  vei'dict  generally  for 
the  pursuer."  Reporting  that,  the  Judges  below  had  the  answer  of  the  jury,  *'  Verdict  for  the 
pursuer.*  What  does  **  verdict  for  the  pursuer"  mean  ?  You  must  resort  to  the  summing  up  to 
know  what  **  verdict  for  the  pursuer  **  means.  It  means  that  each  and  every  of  the  respective 
documents  was  obtained  by  such  and  such  means.  Then,  when  the  Coiurt  had  so  assumed,  the 
proper  oiode  of  entering  up  and  applying  the  verdict  upon  the  record  would  have  been,  to  have 
stated,  not  *'  verdict  for  the  pursuer  '*  generally,  but  that  the  jury  found  that  the  said  docu- 
ments mentioned  were  obtained  by  such  and  such  means.  It  seems  to  me,  therefore,  that 
this  is  a  mere  mis-entry  of  the  verdict.  What  is  the  course  in  such  a  case  ?  Why,  it  is  a 
perfectly  well  known  one.  It  is,  that  perceiving  a  verdict  which  appears  to  be  inapplicable  to  the 
issue  from  its  uncertainty  and  its  ambiguity,  you  refer  to  the  Judge  who  tried  the  cause,  that  the 
verdict  may  be  entered  according  to  the  substance  of  the  actual  Ending,  which  he  may  do  by  his 
notes.  It  is  not  at  all  too  late  to  do  that ;  and  it  has  been  of  frequent  practice.  My  Lords, 
there  are  several  cases  in  which  it  has  been  done  after  a  judgment  of  reversal.  In  one  case 
which  I  may  mention,  a  modem  one — (there  are  ancient  cases  to  the  same  effect) — Richardson 
V.  Melltsky  II  Moore,  104 ;  7  B.  &  C.  819 ;  3  Bing.  334,  in  which  I  was  of  counsel,  the  Court 
of  Common  Pleas  had  given  judgment  against  a  motion  for  arrest  of  judgment.  A  writ  of  error 
was  brought  in  the  King's  Bench,  and  the  judgment  was  reversed.  Application  was  made  to  the 
Common  Pleas  to  amend  the  record  by  the  Judge's  notes.  I  objected,  the  judgment  being 
reversed.  That  was  held  not  to  be  a  valid  objection,  and  the  Court  of  Common  Pleas  amended 
the  verdict  by  Lord  Gifford's  notes — and  in  a  remarkable  case,  for  Lord  Gifford  had  ceased  to 
be  a  Judge  of  the  Court  at  the  time,  being  then  Master  of  the  Rolls  ;  but  they  sent  for  his  notes, 
and  used  them  in  order  to  correct  the  entry  of  the  verdict.  The  parties  then  went  to  the  King's 
Bench  to  ask  the  King's  Bench  to  alter  the  record  in  that  Court,  to  make  it  correspond  with  the 
record  as  it  stood  in  its  amended  state  in  the  Common  Pleas,  and  then  to  amend  and  alter  that 
judgment  of  reversal  to  a  judgment  of  affirmance.  Some  doubt  was  entertained,  and  it  was 
fought  with  considerable  spirit.  It  was  a  large  verdict,  and  the  Court  were  induced  to  make  a 
special  entry  of  those  circumstances,  upon  which  a  writ  of  error  was  brought  to  this  House,  and 
the  objection  was  again  raised  at  the  bar.  But  the  House  held  that  this  was  matter  of  practice 
of  the  Court  below,  of  which  they  could  take  no  notice,  and  the  judgment  was  affirmed. 

So,  my  Lords,  we  find  in  several  other  cases — though  I  need  hardly  refer  to  them,  because,  in 
the  volume  of  Tidd's  Practice,  title  **  Verdict,"  you  will  find  the  matter  all  laid  down,  with  a  note 
of  several  Cases.  But  I  will  just  mention  one  case,  in  order  to  shew  how  strong  the  practice  is, 
because  it  was  a  criminal  case,  and  the  man  was  executed.  That  is  mentioned  in  Short  v.  Coffin^ 
5  Burrows,  2730,  where  it  is  said,  that  in  the  case  of  Mr.  Francis,  after  the  entry  of  the  judgment 
of  attainder,  the  verdict  was  altered  according  to  the  Judge' s  notes,  and  the  man  executed. 

Now  the  cases,  as  I  have  before  mentioned,  are  very  numerous.  There  is  the  case,  which  is 
a  very  strong  one,  of  Harrison  v.  ICing^  i  B.  &  Aid.  161.  The  amendment  was  refused  there ; 
but  why  ?  It  was  after  a  judgment  of  reversal,  and  eight  years  after  the  trial.  And  the  ground 
upon  which  it  was  refused  was,  that,  coming  so  late,  you  had  to  trust  to  the  memory  and  recol- 
lection of  the  Judges,  and  when,  as  Lord  Tenterden  said,  the  gentlemen  at  the  bar  might 
have  left  the  bar,  whose  assistance  might  be  necessary  to  make  the  entry  correspond  with  what 
had  actually  taken  place  at  the  trial.  It  was  merely  on  account  of  the  delay  that  it  was  refused 
in  that  case,  and  there  also  after  a  judgment  of  reversal.  There  is  another  case  of  Eddowes  v. 
Hopkins^  I  Doug.  376.  In  fact  it  is  almost  waste  of  time  to  refer  to  the  cases — they  are  so 
numerous.  It  is  a  matter  of  constant  practice ;  and  your  Lordships  find  it  laid  down  in  Tidd's 
Practice,  that  it  may  be  done  at  any  state  of  the  proceedings.  It  is  in  the  discretion  of  course 
of  the  Court  below,  who  will  exercise,  it  is  to  be  supposed,  a  sound  discretion  on  the  subject. 

Then,  my  Lords,  how  does  the  case  stand?  Here  is  an  issue  which,  if  properly  conducted, 
would  lead  to  a  verdict,  which  might  be  the  proper  foundation  of  a  judgment — but  here  is  an 
ambiguous  verdict.  The  proper  course,  and  the  course  sanctioned  and  called  for  by  practice, 
seems  tome  to  be,  to  let  this  case  stand  over,  in  order  to  furnish  an  opportunity  for  an  application 
to  the  Court  below  to  amend  the  entry  of  the  verdict  according  to  the  Judge's  notes.  It  is  in 
that  learned  Judge's  discretion — always  meaning,  of  course,  not  an  arbitrary  discretion,  but  one 
governed  by  law,  and  by  fact  and  by  justice — whether  he  will  amend  it  in  the  way  in  which  he 
may  be  asked.  If  he  thinks  fit  to  alter  the  entry  of  the  verdict,  then  it  will  be  for  the  tornrt  to 
say,  whether  they  wiU  amend  the  application  of  that  verdict— in  which  case  the  record  in  this 
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House  will  be  amended  to  correspond  with  it,  and  the  House  will  give  judgment  according  to  the 
record  in  its  amended  state. 

At  present,  therefore,  I'  should  recommend  your  Lordships  not  to  act  upon  the  ambiguous 
verdict  as  it  stands,  but  to  overrule  the  exception  so  far  as  it  applies  to  the  admissibility  of  the 
evidence,  and  to  let  the  case  remain  over  for  ultimate  judgment,  until  there  has  been  an  oppor- 
tunity to  make  the  application  which  I  have  mentioned.  Such  appears  to  me  to  be  the  correct 
view  of  the  case,  sanctioned  by  principle  and  practice ;  and  I  think  it  is  the  safest  course  for 
your  Lordships  to  pursue. 

Lord  Brougham. — My  Lords,  there  have  been  very  few  cases  in  which  I  have  had  the  good 
fortune  to  attend  and  to  advise  your  Lordships,  in  which  I  have  felt  more  anxiety  than  in  the 
present  case.  That  anxiety  has  been  shared,  as  1  know,  by  my  noble  and  learned  friend.  We 
have  applied  our  minds  to  it  again  and  again  during  a  very  considerable  course  of  time,  and  we 
have  come  to  the  result  which  he  has  now  stated  to  your  Lordships,  that  this  is  the  course  which 
we  should  recommend  to  be  pursued.  It  has  this  great  advantage,  that  it  tends  to  prevent,  as 
I  most  earnestly  hope  it  may  be  found  to  prevent,  opening  the  case  again  and  sending  it  to  a 
new  trial,  because,  upon  the  evidence,  none  of  us  entertain  the  shadow  of  a  doubt  the  merits 
appear  to  us  to  be  all  one  way  ;  and  it  would  be  a  most  cruel  thing  if  it  should  happen  that  all 
this  inquiry  had  to  be  gone  over  again,  which  must  lead  to  the  same  result,  and  only  be  the  cause 
of  additional  expense,  delay  and  vexation,  to  the  unfortunate  parties. 

My  Lords,  I  hope  and  trust  that  nothing  which  has  passed  upon  the  present  occasion  will 
at  all  shake  the  opinion,  which  I  venture  to  hope  has  been  come  to  by  professional  men  in  the 
Court  below,  that  the  practice  to  which  my  noble  and  learned  friend  has  referred  is  mala  praxis. 
That  it  is  the  practice  of  the  Court,  and  that  it  has  been  so,  I  am  afraid  is  very  true.  I  hope 
and  trust  that  it  will  be  considered,  and  that  a  new  course  will  hereafter  be  taken.  This  case  is 
one  of  the  many  instances  in  which  we  see  the  perils  to  which  the  suitor  and  the  administration 
of  justice  are  exposed  by  that  •practice.  My  Lords,  I  had  occasion  two  years  ago,  in  the  case  of 
Irvine  v.  Kirkpatricky  7  Bells  App.  C.  i86y  to  comment  upon  it;  and  I  observe,  that  in  the 
report  of  those  comments  there  is  rather  an  unfortunate  error.  It  states  (p.  215)—'*  It  must  be 
a  bad  course  of  proceeding  which  cannot  be  prevented  from  working  confusion  and  begetting 
error  by  the  accident  of  a  jury  finding  specially  where  no  power  exists  of  preventing  them  from 
finding  a  general  verdict.'*  That  is  the  reverse  of  what  was  said — obviously  by  the  omission  of 
the  word  but ;  it  should  be,  '^  which  cannot  be  prevented  from  working  confusion  and  begetting 
error,  but  by  the  special  finding  of  the  jury.*' 

My  Lords,  I  entertain  the  opinion,  which  entirely  agrees  with  that  of  my  noble  and  learned 
friend,  which  I  held  at  that  time,  that  this  practice  is  very  fit  to  be  reconsidered,  and  ought  to  be 
altered.  I  therefore  move  your  Lordships  that  this  case  stand  over,  with  the  intent  and  for  the 
purpose  stated  by  my  noble  and  learned  friend. 

Mr.  Anderson, — My  Lord,  I  am  afraid  there  will  be  some  difficulty  in  point  of  form.  The 
record  is  here,  and  I  am  afraid  that  unless  your  Lordships  remit  it  to  the  Court  of  Session,  the  record 
will  not  be  before  them.     I  therefore  apprehend  that,  in  point  of  form,  there  must  be  a  remit. 

Lord  Truro. — The  record  is  in  the  Court  below,  is  it  not?  I  do  not  apprehend  that  the 
original  record  is  brought  here. 

Mr,  Anderson, — ^Yes,  my  Lord ;  it  is  removed  by  the  appeal ;  the  record,  embracing  all  the 
matters  of  appeal,  is  here. 

Lord  Brougham. — It  is  not  merely  a  transcript? 

Mr,  Anderson, — No,  my  Lord;  the  record  is  removed. 

Lord  Truro. — Probably  the  House  should  direct  a  remit  of  the  record  for  that  purpose; 
there  can  be  no  difficulty  in  that. 

Mr,  Anderson.— Thsit  may  do ;  the  proper  form  of  doing  so  is  a  remit. 

Lord  Truro. — Very  well;  the  record  may  be  remitted  for  that  purpose. 

Mr,  Anderson, — Yes,  my  Lord;  and  then  when  the  Court  below  come  to  deal  with  any 
competent  application,  your  Lordships  may  dispose  of  any  further  petition  of  appeal. 

Lord  Truro. — It  is  much  better  that  it  should  be  remitted,  because  the  probability  is,  that 
it  will  save  the  necessity  of  coming  here  again ;  the  only  thing  will  be  to  ask  for  costs,  if  the 
parties  come  here  again. 

Mr,  Anderson, — ^Then  your  Lordships  will  remit  it  to  the  Court  below  to  dispose  of  all  questions 
of  costs.  My  Lords,  there  is  one  point  about  which  my  learned  friend  Mr.  Hill  and  I  are  not 
altogether  satisfied,  as  to  how  your  Lordships  mean  to  dispose  of  it — ^namely,  the  point  as  to  the 
admissibility  of  the  defences  in  the  suit  of  aliment. 

Lord  Brougham. — Whether  is  was  admissible  evidence,  bemg  signed  by  him? 

Mr,  Anderson, — That  was  one  point,  my  Lord.  The  question  was,  whether  the  defences  that 
were  put  in  to  the  action  of  aliment  on  behalf  of  Marianski,  could  be  admitted? 

LORlS  Truro. — The  ground  upon  which  it  occurred  to  me  that  that  exception  must  fail,  was 
this : — You  are  aware  of  the  recent  statute  (13  and  14  Vict.  c.  36),  which  directs  that  no  exception, 
either  on  account  of  the  reception  of  inadmissible  evidence,  or  the  rejection  of  competent  evidence. 
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sball  affect  the  judgment,  if  the  Court  of  Appeal  shall  be  of  opinion  that  whether  the  evidence 
was  received  or  rejected  improperly,  the  pursuit  of  the  right  course  would  not  have  affected  the 
judgment. 

Mk  Anderson, — ^Will  your  Lordships  allow  me  to  mention,  that  that  statute  was  passed  since 
this  judgment  was  given;  and  there  is  a  clause  in  the  statute  providing  that  it  shall  only  apply 
to  cases  commencing  after  November  1851 ; — it  certainly,  therefore,  does  not  apply  to  this  case. 
Ills  in  operation  from  185 1,  but  it  does  not  apply  to  this  judgment. 

Lord  Truro. — That  document  was  well  considered  by  my  noble  and  learned  friend  and 
myself.  That  document,  you  observe,  stood  in  rather  a  different  situation  from  pleadings  in 
gueral.  The  argument  was  addressed  to  the  House  as  though  it  had  been  an  ordinary  pleading, 
SKh  as  takes  place  through  the  instrumentality  of  counsel ;  but  that  was  a  document  signed  by 
the  party  himself; — ^and  I  recollect  to  have  asked,  though  I  do  not  remember  whether  I  received 
aa  answer,  whether  it  was  not  upon  oath.  Assuming  it  not  to  be  upon  oath,  still  it  is  a  represent- 
AdoQ  made  by  the  individual  himself  as  to  the  state  of  his  own  circumstances.  That  represent- 
ation was  made  in  the  suit  for  alimony  to  his  wife,  that  he  was  then  living  upon  &r.  a  week, 
Tbicii  included  his  lodgings,  and  every  other  expense  to  which  he  wa^  put ;  and  one  of  the  points 
raised  in  the  case  being,  whether  Marianski  had  ever  possessed  the  means  by  which  to  make  the 
advances,  the  amount  of  which  he  claimed  to  be  due  to  him  as  a  debt  from  Fairservice,  that  was 
put  in  in  order  to  shew  his  state  of  circumstances  at  a  given  period,  —a  period  some  time 
antecedent  to  that  at  which  the  supposed  advances  were  made, — leaving  it  to  the  other  evidence 
in  the  case  to  deal  with  the  probability  of  his  having,  in  the  mean  time,  acquired  any  such  fund. 
Now,  it  certainly  appeared  to  me  that  that  document  was  not  open  to  the  general  objection  which 
vooki  apply  to  pleadings  in  ordinary,  but  that  being  a  statement  made  by  the  individual  of  his 
own  circumstances,  it  would  not  render  it  inadmissible  because  that  statement  had  been  made 
in  the  course  of  another  suit  It  did  appear  to  me,  as  I  have  before  said,  not  having  adverted 
to  what  Mr.  Anderson  has  pointed  out  as  to  the  statute,  independently  of  that ;  and  I  conferred 
vidi  my  noble  and  learned  friend  upon  the  subject,  and  it  did  appear  to  us  both,  I  believe,  that 
it  was  distinguishable  from  pleadings  in  ordinary,  and  that  the  objection  could  not  prevail  as  to 
its  admissibility. 

Lord  Brougham. — I  entirely  agree  with  my  noble  and  learned  friend.  We  have  conferred 
vpon  this  point ;  and  although  we  relied  upon  the  statute,  not  being  aware  of  the  date,  which  has 
wen  pointed  out  by  Mr.  Anderson,  we  said — we  are  of  this  opinion,  but  it  does  not  signify — we 
seed  not  dispose  of  this  question  at  all,  because  the  statute  includes  it.  Now,  however,  finding 
Aat  the  statute  does  not  include  it,  we  fall  back  upon  the  merits  of  the  objection — ^and  I  agree, 
that  although  not  in  the  same  suit,  yet  it  is  admissible,  and  it  would  have  been  so,  in  my  opinion, 
if  signed  by  the  party,  though  in  no  suit  at  alL 

Lord  Truro. — I  may  just  mention  for  satisfaction^  that,  in  truth,  I  did  not  recollect  the 
statute  mitil  after  I  had  made  up  my  mind  upon  the  subject.  I  had  considered  the  objection 
iKfore  the  statute  occurred  to  me,  but  when  it  did  occur,  it  appeared  to  me  to  dispense  with  the 
necessity  of  saying  more  upon  the  subject.  Supposing  the  statute  had  passed  before,  it  would 
Ittve  been  perfectly  applicable  to  this  case. 

Mr,  ffill.—Wi]l  your  Lordship  permit  me  to  ask,  whether  anything  is  said  about  the  costs  with 
Rgard  to  the  first  part  of  the  judgment? 

Lord  Brougham. — ^As  to  the  decision  which  we  have  af&rmed  ?  That  is  but  one  interlocutor. 
It  is  not  a  total  affirmance — it  is  only  one  interlocutor. 

Mr  Anderson, — That  is  all,  my  Lord.     Your  Lordships  say  nothing  about  costs. 
.  Lord  Truro. — ^The  House  will  deal  with  the  costs  when  it  comes  to  deal  with  the  ultimate 
j»^ent. 

Lord  Brougham. — ^There  is  nothing  said  as  to  the  costs  either  way,— either  here  or  below. 

One  of  the  interlocutors  affirmed^  and  cause  remitted,^ 
Second  Division. — ^Thomas  Deans>  Appellani.s  Solicitor, — Dodds  and  Greig,  Respondents^ 
S^iicUars. 

*  See  another  appeal  between  the  same  parties,  as  to  the  next  stage,  post,  8  Aug.  1854. 
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NOVEMBER  23,  1852. 

Peter  Ferrie,  Appellant,  v.  George  Ferrib,  Respondent, 

Agreement — Family  compromise — Contract— Construction — Proof — A  father  left  a  trust-settle- 
ment,  by  which  he  apportioned  his  estate^  ofter  a  specified  time^  in  a  particular  way,  among  his 
children.  Difficulties  having  presented  themselves  to  the  working  of  the  trust,  and  the  trustees 
having  declined  to  act,  it  was  superseded  by  a  deed  of  agreement  executed  by  the  whole  of  the 
beneficiaries,  and  by  it  a  particular  arrangement  for  division  was  settled.  After  this  agreement 
had  been  acted  on,  P.,  one  of  the  beneficiaries,  contended  that  he  executed  the  agreement  on  the 
condition  that  he  was  to  get  one  fourth  of  the  residue  and  that  the  others  assented  to  this. 

Held  (affirming  judgment),  that  no  assent  to  this  claim  of  Pi  was  shewn  as  against  the  others^ 
nor  did  the  settlement  give  such  share. ^ 

The  pursuer  Peter  Ferrie  appealed,  pleading  that  the  interlocutor  of  3d  Dec.  1850  should  be 
reversed — i*  Because,  according  to  the  sound  construction  of  the  deed  of  agreement,  the  ap- 
pellant was  entitled  to  one  fourth  part  of  the  residue.  2.  Because  he  executed  the  deed  of 
agreement  only  on  condition  that  he  should  be  placed  on  the  same  footing  with  his  brothers  and 
sister,  and  have  an  equal  share  with  them  in  the  division  of  the  residue,  in  lieu  of  the  annuity 
provided  for  him  by  his  father's  settlement,  (which  was  represented  as  equal  to  a  fourth  part 
when  he  signed  the  deed  of  agreement) ;  and  this  condition  was  part  of  the  family  arrangement, 
under  which  he  was  entitled  to  one  fourth  part  of  the  residue.  3^  Because,  the  condition  was 
satisfactorily  proved  by  the  alterations  made  by  him  on  the  deed  before  execution,  by  the  letters 
which  passed  between  him  and  the  respondent,  and  Charles  Atherton  and  the  trustees,  and  by 
the  other  documents,  facts  and  circumstances.  4.  Because  the  respondent,  in  the  full  knowledge 
that  the  appellant  executed  the  deed  of  agreement,  and  consented  to  the  residue  being  divided 
in  the  manner  proposed,  only  on  the  above  stipulation  and  understanding,  took  the  benefit  of 
the  arrangement,  and  thereby  adopted  the  stipulation  and  understanding. 

The  respondent  supported  the  interlocutor  on  the  following  grounds: — i.  The  appellant  had 
no  right  to  a  fourth  share  of  the  residue,  either  under  the  dead  of  settlement  or  deed  of  agree- 
ment ;  and  he  was  only  entitled,  under  these  deeds,  or  any  of  them,  to  an  annuity  of  ^125. 
2.  As  the  respondent  never  agreed  to  account  for  a  fourth  share  of  the  residue  in  lieu  of  the 
appellant's  annuity,  and  as  there  was  no  evidence  of  such  an  agreement,  either  in  the  corre- 
spondence or  otherwise,  the  claim  now  brought  forward  was  properly  rejected  by  the  Court  below. 

Bethell  Q.C.,  and  Anderson  Q.C.,  for  appellant. — [The  argument  turned  entirely  on  the  con- 
struction  of  the  alterations  in  the  deed  of  agreement,  and  of  the  correspondence,  and  no  cases 
were  cited  at  the  bar.  The  following  were  referred  to  in  the  printed  case]  : — When  family 
arrangements  are  entered  into  by  way  of  compromise,  and  to  prevent  litigation,  the  Court  will 
liberally  interpret  and  carry  into  effect  any  reasonable  agreement — Stockley  v.  Stockley^  i  Ves. 
&  B.  30;  Westby  v.  Westby,  2  Dr.  &  War.  503;  Bellamy  v.  Sabine,  2  Phill.  425  ;  Stewart  v, 
Stewart,  6  CI.  &  Fin.  911.  The  circumstances  here  amounted  to  acquiescence  on  the  part  of 
the  respondent ;  and  as  he  claimed  the  benefit  of  the  deed,  while  he  rejected  the  condition  on 
which  the  appellant  conceded  that  benefit,  the  Court  would  compel  the  respondent  to  implement 
the  condition — Hammersley  v.  Baron  de  Biel,  12  CI.  &  Fin.  45, 

Sol.-Gen.  Kelly  and  B.  Andrews  Q.C.,  for  respondent,  were  not  called  on. 

Lord  Chancellor  St.  Leonards. — My  Lords,  the  facts  of  this  case  appear  to  me  so  clear, 
that  I  am  prepared  at  once  to  move  your  Lordships  to  give  judgment  upon  them.  According  to  the 
original  settlement,  the  appellant  now  at  your  Lordships'  bar  had  an  annuity  of  ;£i25  a  year  for* 
his  life,  charged  upon  half  the  property.  That  annuity,  though  granted  for  his  life,  was  to  be 
redeemable  upon  a  capital  of  £2^00, — which  circumstance  explains  in  a  great  measure  certain 
expressions,  which  have  been  very  much  relied  on,  in  different  parts  of  the  correspondence.  It 
was  discovered  after  the  death  of  the  settlor,  who  was  the  father  of  the  various  parties  in  this 
suit,  that  the  estate  was  so  encumbered,  that  unless  they  could  rate  (annul?)  the  settlement,  as 
they  called  it,  it  would  be  impossible  even  to  pay  the  debts.  A  deed  was  accordingly  regularly 
prepared  in  Scotland,  but  without  any  previous  consultation  with  the  appellant  or  Mr.  Atherton, 
they  both  being  in  America,  and  both  being  interested  in  this  property,  and  that  deed  did  be- 
yond all  question,  though  it  effected  the  purpose  for  which  it  was  prepared,  (that  is,  it  enabled 
a  sale  of  the  estate  to  be  made,)  in  no  respect  whatever  altered  the  rights  of  the  parties  as  they 

*  See  previous  report  23  Sc.  Jur.  498.   3  Dec.  1850 ;  also  next  case.         S.  C.  25  Sc.  Jur.  49. 
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eristed  under  the  father's  settlement,  independently  of  the  facility  intended  to  be  given  for 
selling  the  property. 

Now  that  arrangement  was  for  the  benefit  of  the  whole  of  the  family.  It  was  not  simply  for 
the  benefit  of  George  Ferrie.  It  was  as  much  for  the  benefit  of  the  appellant  as  of  anybody 
else,  for  in  the  state  of  the  debts  with  reference  to  the  value  of  the  property,  it  did  not  appear 
that  the  appellant  ever  could  have  had  his  annuity,  if  the  property  had  not  been  sold  at  the 
proper  time,  the  estate  realized,  the  debts  paid,  and  the  residue  actually  ascertained,  and  in 
hand  to  answer  his  annuity.  The  deed,  there  can  be  no  doubt  whatever,  was  received  in 
America,  and  received  there  by  persons  competent  to  deal  with  it.  Nobody  ever  understood  a 
deed  better  than  Mr.  Atherton,  and  the  appellant,  with  the  assistance  of  Mr.  Atherton,  understood 
this  deed.  Every  remark  in  their  letters,  and  all  the  alterations  which  they  made,  prove  a 
perfect  knowledge  of  the  contents  and  object  of  the  deed. 

My  Lords,  it  appears  that  the  appellant  was  originally  discontented  with  his  father's  settle- 
ment. He  would  have  relieved  himself  from  it  if  he  could.  His  father,  it  appears,  framed  the 
settlement  in  the  way  in  which  he  meant  it  to  be  framed,  giving  the  appellant  an  annuity  instead 
of,  hie  his  other  children,  a  portion  of  the  property  ;  because,  as  the  letters  state,  he  was  afraid 
that  the  appellant's  litigious  disposition  would  lead  him  to  embarrass  the  property  of  his  other 
children.  This,  of  course,  was  a  source  of  great  discontent  to  the  appellant,  and  he  desired  not 
to  abide  by  the  settlement  if  he  could  set  it  aside. 

\Mien  this  deed  was  received  in  America,  it  is  quite  clear  Mr.  Atherton  did  all  that  he  could, 
lod  he  tells  you  that  he  did  all  that  he  could,  to  induce  the  appellant  to  accept  and  execute  the 
deed  as  it  stood.  In  the  result,  the  transaction  was  simply  this,  that  they  altered  the  deed  in  a 
very  workmanlike  manner,  so  as  in  no  measure  to  bind  the  appellant  by  his  father's  settlement 
if  he  could  be  relieved  from  it,  but  to  leave  it  an  open  question,  if  he  could  establish  his  right  to 
a  fourth  of  the  estate  instead  of  an  annuity.  There  is  not  a  word  upon  the  face  of  the  deed  as 
now  altered,  which  any  lawyer  at  your  Lordships'  bar  can  seriously  argue  would  give  the  appellant 
the  right  which  he  seeks.  I  can  state  to  your  Lordships  without  the  slightest  hesitation,  that  the 
alterations  in  question,  though  they  might  tend  to  reserve  the  right,  if  he  had  the  right,  of 
daiming  one  fourth  instead  of  the  annuity,  in  no  respect  give  to  him  any  portion  of  the 
property,  other  than  that  to  which  he  was  entitled  before  the  execution  of  the  deed.  That  was 
the  real  nature  of  the  transaction.  Mr.  Atherton  meant  that  it  should  be  so ;  there  is  no  doubt 
about  it.  The  appellant  was  forced  to  come  to  the  conclusion  that  it  should  be  so,  but  with  this 
pecuhar  reservation.  He  said,  I  am  now  come  to  this  situation,  (as  he  saw  perfectly,)  that  if  I 
send  hack  this  deed,  the  property  cannot  be  sold,  and  my  own  annuity  will  be  in  peril.  He  had 
i2)PO  of  his  own  dependant  upon  it.  What  claim  had  he,  I  beg  to  know,  to  have  the  terms  of 
his  father's  settlement  altered  in  any  way  whatever  1  Recollect  that  there  must  be  some  motive 
"-there  must  be  some  consideration  moving— there  must  be  some  ground  upon  which  the  claim 
twist  be  founded.  There  is  apparently  no  ground  whatever,  except  that  he  was  discontented 
i^th  the  way  in  which  his  father  has  dealt  with  the  properly. 

Mr.  .Atherton  seems  to  have  managed  the  matter  in  this  way.  He  said  to  the  appellant, ''  Let 
w  be  content ;  it  is  to  our  common  interest  that  you  should  write  me  a  letter  in  which  you  shall 
state  that  our  understanding  or  your  understanding  is,  that  you  are  to  have  one  fourth  of  the 
property  and  leave  me  to  negotiate  it ; — but  keep  that  quiet — do  not  send  that  back  with  the  deed, 
for,  if  you  do,  they  will  not  accept  the  deed,  and  then  the  property  will  not  be  sold  ; — therefore, 
w  us  have  two  classes  of  letters— let  us  write  common  business  letters  with  the  deed,  approving 
of  the  deed,  and  not  setting  up  any  such  claim,  and  then,  behind  the  backs  of  the  other  parties, 
yott  write  to  me  a  letter  setting  out  your  understanding ; — do  not  put  it  as  a  matter  of  right,  but 
**  a  matter  of  claim — throw  yourself  upon  the  good  feelings  of  the  other  parties,  and  then  bye 
*wi  bye  we  will  try  to  work  out  for  you,  in  consequence  of  the  connection  with  them,  and  in 
conseousnce  of  your  having  executed  this  deed,  that  relief  which  we  could  not  give  to  you  or 
daim  for  you,  by  this  deed,  without  endangering  the  whole  transaction." 

My  Londs,  the  case  admits  not  of  a  particle  of  doubt.  We  have  only  to  read  the  letters.  No 
^  who  is  competent  to  read,  could  read  these  letters  without  seeing  the  difference  of  tone,  and 
toe  diflference  of  intention  between  them.  Take  the  letter,  for  example,  upon  which  the  whole  is 
originally  founded— the  letter  of  the  appellant  to  Charles  Atherton,  written  of  course  by  the  one 
j^the  other  in  the  same  room,  and  concocted  between  them.  They  are  both  sitting  at  a  table, 
"rewrites  it,  the  other  probably  dictates  it,  and  then  takes  it  up.  This  is  what  is  to  bind  the 
parties :—"  Before  executing  the  deed  of  agreement  which  has  been  sent  us  from  Scotland 
^iative  to  my  deceased  father's  estate,  it  is  proper  to  state,  that  I  have  been  induced  to  do  so  on 
™*  express  understanding  that  as  the  trust  deed  is  thereby  annulled,  George  will  award  to  me  on 
the  allocation  of  the  property,  the  fourth  share  of  my  father's  estate."  Now,  what  he  understands 
"^ot  from  that  deed,  because  the  deed  left  the  thing  as  it  stood  under  the  settlement — ^but  what 
he  understands  is  this,  he  hopes  and  believes  that  George  his  brother  will  award  this  to  him,  and 
^t  without  any  communication  with  George  : — "  It  being  clear,  from  the  terms  of  the  deed  of 
'^tlement,  and  all  of  us  being  conscious  my  father  would  have  done  so  were  he  now  alive,  and 
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entering  intd  the  arrangement  now  made— the  estimated  proportion  specifically  beaueatbed  to 
me  by  the  trust  deed,  having  been  made  solely  for  the  purpose  of  excluding  me  from  tne  manage- 
ment of  the  trust,  in  the  event  of  its  being  continued — George  is  therefore  bound,"— by  -^bat  ? 
by  the  deed  ?  by  the  contract  ? — *'  George  is  therefore  bound  in  honour,  at  least  if  he  consider* 
me  as  his  lawful  brother,  to  mete  to  me  this  justice.  Were  I,  before  executing  this  deed  oi 
agreement,  to  make  a  legal  question  of  it,  I  would  be  entitled  to  succeed  ;  for  it  is  well  known, 
thit  in  all  questions  relative  to  testaments,  unlike  all  others,  the  meaning  and  intention  of  thtt 
testator  is  invariably  given  effect  to,  and  not  the  literal  meaning  and  construction  of  the  word* 
themselves.  I  have  partially  altered  the  deed  of  agreement  to  the  above  effect,  but  cannot^ 
without  spoiling  the  deed,  do  so  fully  ;  and  as  there  is  no  time  to  communicate,  I  am  under  the 
necessity  of  leaving  the  matter  as  it  is  in  your  hands  as  mediator,  to  get  this  arrangement  effected 
between  George  and  myself.''  That  is  to  say,  if  I  chose  to  go  to  law,  I  could  establish  my  right 
to  that  which  I  claim,  namely,  one  fourth  of  the  property  instead  of  the  annuity,  but  it  does  not 
suit  me  to  do  so  :  I  have  made  alterations  in  the  deed  pointing  to  what  I  wish,  though  I  hawe 
not  fully  carried  it  out,  but  I  trust  George  will  award  it,  and  I  am  imder  the  necessity  of  leaving 
the  matter  as  it  is  in  your  hands  (that  is,  in  Charles  Atherton's)  as  mediator,  to  bring  about  this 
arrangement.  But  let  us  pass  for  a  moment  to  other  letters  which  were  written  at  the  rery  titne 
that  the  deed  was  executed.  It  is  not  worth  while  troubling  your  Lordships  with  them  in  detail, 
as  they  have  been  already  read;  but  we  have  letters  from  the  appellant  to  Peebles  and 
Campbell,  who  were  the  solicitors,  and  a  joint  letter  from  the  appellant  and  AthertoA  to  the 
trustees  of  the  settlement, — those  two  letters  being  perfectly  conclusive  upon  this  question,  that 
the  deed  was  executed  as  altered,— was  executed  and  accepted  in  the  terms  in  which  it  was 
originally  transmitted  to  America.  No  claim  is  set  forth  in  either  of  those  letters  to  one  fourth 
of  the  estate  instead  of  to  an  annuity.  No  right  is  set  up — no  hint  is  given— that  the  appellant 
Is  entitled  to  anything  except  the  annuity,  but  the  deed  is  executed,^t  being  perfectly  clear  that 
these  parties  meant,  while  they  reserved  this  right,  to  endeavour  by  way  of  mediation  to  prevail 
ttpon  George  to  enter  into  this  arrangement,  and  they  took  care,  therefore,  to  send  the  deed  with 
t^zh  letters  from  them  both  to  different  parties,  as  should  enable  and  induce  those  parties  to  ^ct 
Upon  the  deed  precisely  as  it  stood  in  point  of  law. 

With  respect  to  the  letters  which  passed  between  Mr.  Charles  Atherton  and  the  respondent^ 
1  cannot  caU  them  a  correspondence,  because  the  letters  were  all  on  one  side.  Your  Lordships 
Will  find  from  the  examination  of  Mr.  Atherton,  that  this  gentleman  having  been  examined  tn 
Regard  to  the  letters  he  had  written  and  the  answers  he  had  received,  is  under  the  necessity  of 
stating  that  he  never  received  any  answer  at  all.  He  says  he  has  no  letters  on  the  subject  matter 
of  the  appellant's  letter  of  the  28th  April ;  and  he  says,  **l  know  this  because,  having  faeeH 
very  anxious  to  receive  an  answer  to  my  letter  of  12th  May  1845,  '  never  got  any  so  far  as 
regarded  the  business  put  into  my  hands  by  Peter  Ferrie's  letter  of  28th  of  April.**  That  is  th6 
letter  to  which  I  have  called  your  Lordships'  attention.  Then  the  next  question  to  Mr.  Atherton 
is,  "Did  you  ever  receive  from  the  defender  George  Ferrie  any  letter  in  reference  to  the  pursuer's 
Said  letter  of  the  28th  April  1845,  on  the  proposal  therein  contained  ?  Depones  negative."  Then 
they  say,  "  Being  shewn  the  letters  written  by  you  to  the  defender,  you  are  reauested  to  state, 
whether,  in  answer  to  these  letters  or  otherwise,  you  ever  received  from  the  aefender  George 
Ferrie  any  letter  or  other  written  communication  consenting  or  agreeing  to  allow  the  pttrsner 
otie  fourth  share  of  his  father's  succession,  and  if  so,  produce  the  same."  The  answer  is,  "  I  did 
not  receive  and  could  not  get  any  answer  from  George  Ferrie,  either  written  or  verbal,  to  any  of 
the  letters  referred  to."  What  does  it  amount  to,  therefore  ?  That  the  mediation  was  undertaken 
and  failed— that  Mr.  Atherton,  who  was  to  act  as  the  agent  or  friend  of  the  appellant,  was  neref 
able  to  extract  from  the  respondent  a  single  syllable  in  reference  to  the  claim  made  upon  hiif^ 
6r  the  wish  that  was  expressed  to  him. 

Then  comes  the  correspondence  between  the  appellant  himself  and  the  resp>ondent.  That 
certainly  does  not  in  any  manner  assist  the  appellant's  case.  In  the  letter  of  the  appellant  to 
his  brotner  of  the  27th  of  June  1845,  he  winds  up  in  this  way  :  After  telling  his  brother  that  he 
wished  to  be  dealt  with  on  an  equal  footing  with  the  other  children,  and  so  on,  he  says  this — ^"At 
first  it  appeared  to  me,  that  though  the  provision  made  me  by  the  deed,  might  at  its  date  have 
been  equivalent  to  a  fourth  part,  from  the  great  rise  of  the  property  since  then,  it  would  not  be 
80  now.  It  therefore  became  a  fair  subject  for  treaty  between  us  before  I  agreed  to  any  alter- 
ation for  your  benefit,  and  probably  to  my  serious  injury,  that  a  new  apportionment  should  take 
place.  It  would  however  appear  from  Peebles  and  Campbell's  communications  to  me,  that  toy 
provision  will  be  equivalent  to  a  fourth  share— ^if  so,  or  even  if  it  be  at  all  near  the  mark,  I  have 
nothing  to  say,  ana  would  not  think  of  disturbing  the  matter  as  it  now  stands."  Is  that  a  claim  ? 
It  appears  that,  in  the  letter  he  wrote  to  the  respondent,  he  panicularly  pressed  upon  the 
respondent  to  carry  out  by  agreement  the  arrangement  which  was  referred  to  in  that  very  letter, 
to  which  he  never  got  any  answer.  No  agreement  therefore  was  ever  come  to ;  and  here  the 
appellant  himself  tells  you,  that  it  being  represented  by  the  attomies  that  his  annuity  was  about 
equal  to  one  fourth  share,  if  that  were  so,  he  did  not  desite  to  disturb  the  arrangement.    But  if 
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he  does  not  disturb  the  arrangement,  how  does  it  stand  ?  If  the  arrangement  is  carried  out 
according  to  the  manner  in  which  he  himself  would  have  determined  it,  he  is  entitled  only,  under 
that  arrangement,  to  his  annuity,  and  not  to  the  principal  sum.  And  even  up  to  the  last  moment 
of  the  correspondence,  be  does  not  desire  to  disturb  that  arrangement  unless  it  should  turn  out 
to  be  to  his  advantage  to  do  so.  He  has  no  desire  to  disturb  that  contract,  which  is  definite  in 
its  terms,  which  he  would  have  executed,  but  he  desires  it  to  remain  in  order  to  see  whether  the 
value  of  the  property  would  make  it  worth  his  while  to  advance  this  demand  or  not.  The  answer 
to  that  is  evasive.  It  is  contained  in  a  letter  which  no  man  with  a  contract  of  this  sort  before 
Urn  ought  to  have  written.  It  reflects  great  discredit  upon  the  respondent ;  but  here,  my  Lords^ 
we  are  not  upon  the  conduct  of  the  parties,  but  upon  a  question  of  law.  It  is  perfectly  clear,  and 
does  not  admit  of  the  shadow  of  a  doubt,  that  the  deed  gives  no  such  interest  to  the  appellant  as 
tbat  which  he  claims,  and  there  is  nothing  in  the  correspondence  upon  which  he  could  found 
such  a  claim.  The  case  would  have  been  very  difficult,  and  would  have  introduced  questions  of 
peat  nicety  in  point  of  law,  as  to  what  might  have  been  the  eflfect  of  such  a  correspondence  if  it 
kad  taken  a  different  turn  ;  but,  as  it  is,  there  is  not  before  us  a  single  word  which  binds  the 
fespondent.  I  am  clearly  of  opinion,  therefore,  however  we  may  disapprove  of  some  part  of 
^  conduct  of  the  respondent,  that  this  appeal  ought  to  be  dismissed,  and  I  think  with  costs. 

Lmid  Truro. — My  Lords,  I  agnee  in  the  opinion  which  has  been  pronounced  by  the  Lord 
Chancellor.  It  appears  to  me  upon  the  most  careful  examination  of  the  letters,  attending 
particularly,  as  I  have  done,  to  the  reasoning  of  the  learned  Judges  whose  opinions  I  cannot 
adopt,  and  weighing  that  reasoning  with  all  the  caution  which  I  should  ever  be  disposed  to 
exercise  in  forming  an  opinion  contrary  to  that  entertained  by  such  learned  persons,  that  I  cannot 
agree  in  their  conclusion;  but  I  think  the  arguments  which  are  urged,  and  the  facts  which  are 
rdPerred  to  by  the  four  Judges  who  differed  with  those  learned  persons,  are  more  applicable  to 
tiie  case,  and  are  conclusive  against  the  claim  made  on  the  part  of  the  appellant. 

My  Lords,  the  situation  of  these  parties  has  been  correctly  described  by  my  Lord  Chancellor. 
A  gentleman  who  appears  to  have  been  a  builder,  and  to  have  engaged  in  very  extensive  building 
^eolations,  leaves  a  very  large  property,  which  he  imagined  would  improve  in  value  at  some 
future  time,  and  he  charges  that  property  with  very  heavy  encumbrances.  Among  other 
encumbrances  is  that  in  favour  of  the  appellant,  his  wife  and  children ;  but  whether  that  would 
ever  be  fruitful  and  yield  any  advantage,  depends  entirely  upon  what  should  be  realized  by  the 
sileof  the  testator's  property.  His  settlement  is  made  in  1837 ;  he  lives  several  years  afterwards : 
tad  when  he  dies,  it  is  found  that  the  property  at  that  time  has  reached  its  maximum  value*^ 
that  there  is  no  probability  that  delay  will  add  to  the  price  which  can  be  obtained  for  it,  and 
great  doubt  is  entertained  whether,  even  if  sold  at  that  time,  it  would  realiie  enough  to  discharge 
the  encumbrances  upon  it,  including  the  debts  which  were  chargeable  upon  the  property,  and 
ibo  satisfy  those  claims  which  he  had  given  to  his  family. 

All  the  parties  were  therefore  interested  in  making  some  arrangement  different  from  that  which 
his  deed  of  settlement  prescribed ;  and  accordingly  there  is  a  suggestion  made,  not  for  the  benefit 
of  George  or  of  Peter,  or  any  other  particular  individual,  but  of  the  whole  family  combined. 
They  to^  the  advice  of  those  who  were  supposed  to  possess  the  best  means  of  judgment  on  the 
Subject,  who  thought  that  delay  would  ruin  the  estate,  and  deprive  the  parties  of  any  fruits  under 
the  will,  and  that,  therefore,  some  new  arrangement  should  be  made.  Each  party  would  of 
omrse  gain  some  advantage,  according  to  the  interest  which  he  took  under  the  father's  will ; 
but  the  proposition  did  not  emanate  at  all  from  any  desire  to  benefit  George  beyond  the  rest  of 
die  family.  On  the  contrary,  it  appears  that  there  was  a  view  to  benefit  all  the  family  equally, 
according  to  the  extent  of  their  interest. 

A  deed  was  accordingly  prepared  under  the  advice  of  a  gentleman  whom  the  testator  himself 
appears  to  have  referred  to,  and  under  whose  advice  he  desired  his  trustees  to  act.  That  deed 
having  been  prepared,  was  sent,  not  to  two  ignorant  and  uninformed  persons,  but  to  a  gentleman 
who  had  been  a  writer  in  Glasgow  for  some  time,  and  a  gentleman  who,  it  is  said,  was  an 
engineer,  both  of  them  undoubtedly  being  in  a  respectable  position  of  life — ^both  persons  of 
inteUigence  and  experience.  The  deed  is  sent  to  them.  That  deed  is  returned  executed  with 
a  certain  letter,  which  letter,  it  will  be  observed,  is  signed  by  the  appellant  and  Mr.  Atherton. 
Tbat  letter  is  a  formal  document  which  might  have  been  expected,  if  the  deed  had  been 
e9Rcut«l  under  any  condition,  or  if  anything  remained  to  be  acquiesced  in  on  the  part  of  those 
IB  Scotland  before  they  were  at  liberty  to  act  upon  the  deed,  expressly  to  state  it.  It  appears 
tet  at  the  time  of  the  execution,  however,  there  was  another  document  in  the  form  of  a  letter 
from  the  appellant  to  Mr.  Atherton.  If  that  letter  was  intended  to  be  forwarded  to  Scotland, 
ooe  cannot  very  well  understand  why  that  was  not  done,  but  it  never  was  done.  It  was  the  most 
natoral  thing  in  the  world  that  it  should  have  been  done,  and  one  cannot  understand  why  that 
letter  should  have  been  kept  in  America,  when  it  was  intended  to  be  submitted,  or  professed  to 
be  submitted,  to  those  in  Scotland  for  their  acquiescence. 

My  Lords,  what  was  the  nature  of  the  document  which  was  sent  to  England  with  the  deed  so 
tsecuted?    After  some  other  matters,  with  which  it  is  not  material  to  trouble  your  Lordships, 
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the  document  proceeds  to  state,  that  these  gentlemen,  in  accordance  with  their  own  private 
judgment,  and  in  concurrence  with  the  advice  which  has  been  given  with  regard  to  the  interests 
of  the  estate  and  of  their  duty,  "  concur  in  the  proposed  deed  of  agreement,  and  have  signed 
the  same  accordingly,"  &c. — (reads  the  joint  letter).  That  is  the  whole  substance  of  the  document 
written  by  the  appellant  and  by  Mr.  Atherton  to  be  sent  forward  with  the  deed. 

Now,  that  is  the  document  which  should  have  contained  a  statement  of  any  conditions  upon 
which  this  deed  had  been  signed.  What  was  more  calculated  to  mislead,  than  to  send  forward 
the  deed  with  a  document  making  observations  on  alterations  which  are  altogether  beside  what 
is  now  suggested  to  have  been  the  principal  object  of  the  alterations.  Any  persons  receiving  the 
docu!nent,  would  read  the  corrections  with  reference  to  that  document,  and  would  construe  them 
as  effecting  those  objects,  and  those  only,  to  which  their  attention  was  particularly  called  by 
the  document.  But  to  send  this  letter,  and  to  keep  back  in  America  a  document  containing  any 
special  conditions  for  the  execution  of  the  deed  by  a  lawyer,  strikes  me,  I  own,  as  extraordinary. 

My  Lord  Chancellor,  in  the  course  of  the  argument,  put  to  the  bar  this  question.  What  is  your 
case?  Is  your  case,  that,  by  the  alterations  in  the  deed,  a  contract  was  created,  changing  the 
nature  of  the  appellant's  interest ;  or  do  you  say,  that,  independently  of  the  deed,  such  a  contract 
arises  out  of  the  correspondence?  An  answer  was  given,  which  it  is  rather  difficult,  I  think, 
rightly  to  apply.  The  learned  counsel,  feeling  the  difficulty  of  the  question,  and  how  much  the 
case  must  suffer  by  entering  into  the  inquiry,  how  the  party  proposes  to  make  out  his  case, 
whether  by  the  deed  or  by  the  correspondence,  answers,  that  it  is  by  both.  Well,  but  a  lawyer 
would  hardly  think  of  explaining  a  deed  by  writing  a  letter.  That  is  not  the  mode  of  doing  it 
But,  in  truth,  giving  counsel  the  benefit  of  that,  taking  either  the  deed  by  itself,  or  the  corre- 
spondence by  itself,  or  uniting  them,  the  case  equally  fails  on  the  part  of  the  appellant.  I  cannot 
discover  one  word  in  the  deed  which  leads  me  to  suppose,  that  those  who  executed  it  had 
contemplated  or  intended  that  a  life  interest  only  in  an  annuity  was  to  be  changed  for  an  interest 
in  the  capital  sum  at  the  expense  of  one  of  the  other  parties  to  the  deed ;  because  the  fact  of 
there  being  at  that  time  no  children,  as  there  are  none  now,  might  easily  lead  Mr.  George  Fenie 
to  expect  that  he  would  become  entitled  to  the  capital  sum  of  that  property  which  formed  the 
security  of  the  annuity  in  the  event  of  the  appellant  dying  without  children.  So  important  an 
alteration  therefore  as  that,  one  cannot  but  think  a  lawyer  would  have  felt  it  necessary  to  have 
made  in  terms  much  more  express — at  all  events,  he  would  have  made  it  in  terms  perfectly 
consistent  with  the  continuance  of  his  interest  as  it  then  stood.  A  gentleman  so  altering  the 
deed  with  the  particular  view  to  change  the  nature  and  the  extent  of  bis  interest,  but  leaving  the 
deed  consistent  with  the  preservation  of  the  interest  in  its  then  condition,  must  be  indeed  a  very 
unskilful  person.  But  I  own  it  does  strike  me,  that  although  there  has  been  an  absence  of 
candour  and  honourable  feeling  in  this  case,  that  absence  is  as  much  to  be  complained  of  on  the 
one  side  as  the  other.  Nay,  it  is  more  apparent  on  the  part  of  the  appellant  than  of  the 
respondent. 

Your  Lordships  will  recollect,  that  the  respondent  wrote  back  in  answer  to  the  appellant's 
letter — "  I  dectne-to  enter  into  a  detail  of  your  father's  will."  And  observe  what  it  was  that 
elicited  that  remark:  It  was  a  statement  as  to  their  father's  supposed  wish  and  intention  in 
framing  the  settlement, — the  father  having  said  that  he  gave  the  son  a  life  interest  only  in  the 
annuity,  but  that  he  meant  at  the  same  time  to  place  him  in  as  good  a  situation  as  the  rest  of  his 
children  who  had  an  interest  in  the  capital  of  the  estate  or  capital  sum.  In  answer  to  a  remark 
to  that  effect,  and  to  the  suggestion,  that  the  father,  if  then  alive,  and  making  a  will,  would  have 
introduced  stipulations  into  it  of  a  totally  different  import,  and  more  advantageous  to  the  appellant, 
and  that,  therefore,  the  respondent  should  give  effect  to  what  is  supposed  would  have  been  the 
father's  intentions  and  wishes,  the  respondent  says — "  I  decline  to  enter  into  any  detail  of  my 
father's  will;" — and  this  when,  according  to  the  evidence  of  Mr.  Atherton,  they  are  writing 
repeatedly  for  an  express  assent  and  acquiescence. 

It  appears  to  me,  that,  taking  the  whole  correspondence  together,  the  parties  stood  in  this 
position — The  respondent  was  anxious  not  to  commit  himself  by  any  acquiescence  in  the  proposal 
made.  The  appellant  thought  that,  by  his  commimication  with  Mr.  Atherton,  and  the  paper 
which  was  kept  in  America,  he  had  laid  the  foundation  of  a  claim,  which,  if  it  should  oe  his 
interest  at  a  future  time  to  do  so,  he  could  bring  forward  and  advance.  But  at  the  same  time 
he  would  not  give  it  the  shape  of  a  demand,  which  might  stand  in  the  way  of  carrying  into  effect 
the  proposed  arrangement  in  substitution  of  the  will,  for  fear  his  interest  might  be  damaged  with 
regard  to  the  annuity,  in  consequence  of  the  estate  not  being  sold,  but  being  managed  under  the 
terms  of  the  deed  of  settlement,  which  would  lead  to  a  postponement  of  the  sale  for  19  years, 
and  give  rise  to  the  probable  loss  of  so  much  as  would  render  his  annuity  unproductive.  I 
think,  therefore,  both  parties  have  been  deficient  in  candour  in  their  conduct  towards  each  other. 
I  repeat,  looking  at  the  deed,  I  can  discover  nothing  warranting  any  change  of  interest.  Looking 
at  the  correspondence,  I  perceive  undoubtedly,  that  gradually  the  claim  and  pretensions  of  the 
appellant  advance,  and  that  the  allegation  with  respect  to  stipulations  and  conditions  at  the  time 
of  the  execution  as  if  the  deed  were  to  be  regarded  only  as  binding  in  case  certain  conditions 
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were  complied  with,  is  put  more  strongly  forward.  I  say  I  observe  that  such  a  claim  advances 
rery  much  after  the  object  has  been  attained  by  the  sale  of  the  estate,  and  a  considerable  portion 
of  the  property  realized :  but  I  cannot  imagine  that  there  is  any  good  foundation  for  the  argument, 
that,  at  the  time  the  deed  was  executed,  this  was  in  truth  made  a  condition.  For  what  do  I  find.^ 
They  are  constantly,  as  they  say,  writing  for  an  acquiescence.  If  it  was  in  the  deed,  the  deed 
itself  would  be  a  proof  of  the  acquiescence.  There  required  nothing  else.  But  besides  that, 
while  they  are  complaining  that  they  can  get  no  answer,  in  effect,  nay,  in  terms,  Mr.  Atherton 
writes,  **  If  you  acquiesce,  as  I  hope  you  will,  and  recommend  you  to  do,  let  Messrs.  Peebles 
and  Campbell  prepire  an  agreement  and  send  it  out."  And  this  is  not  answered.  No  such 
agreement  is  prepared.  Another  letter  says,  "If  things  turn  out  so-and-so,  I  do  not  wish  to 
alter  it  from  the  way  in  which  it  now  stands.*'  How  did  it  then  stand?  If  it  stood  as  is  now 
pretended,  that  observation  would  have  had  no  place ;  but  the  whole  correspondence  shews  that 
it  was  never  understood  that  the  respondent  had  expressed  any  acquiescence  in  the  alterations, 
except  so  far  as  receiving  the  deed,  and  acting  upon  it,  went.  But  receiving  the  deed  as  he 
did,  that  deed  did  not  import  any  such  alteration,  and  nothing  was  sent  with  the  deed  which 
could  prevent  the  parties  duly  executing  the  trust,  or  powers  I  should  rather  say,  given  by  the 
deed 

It  appears  to  me,  therefore,  that  the  deed  itself  is  inconsistent  with  the  claim  now  set  up  on 
the  part  of  the  appellant.  The  appellant  has  utterly  failed  in  shewing  that  any  amendments 
which  were  at  any  time  made,  were  acquiesced  in  by  the  respondent  in  favour  of  the  claim  which 
b  now  set  up ;  and  the  repetition  in  his  letter,  that  there  were  conditions  and  stipulations  at  that 
time,  is  utterly  inconsistent  with  any  condition  or  stipulation  by  which  it  was  intended  that  the 
other  parties  to  the  deed  should  be  bound.  When  I  look  at  the  document  which  was  sent  with 
the  deed  signed  by  both  parties,  and  which  is  a  document  purporting  to  explain  why  and  how, 
and  to  what  extent,  they  had  made  alterations,  that  document  is  entirely  silent  on  the  subject; 
and  I  cannot  therefore  give  any  effect  to  that  private  document,  which  the  parties  framed  as 
between  themselves,  and  which  appears  to  me  to  be  open  to  very  many  remarks.  And  it  is 
remarkable  that  Mr.  Atherton  writes,  and  that  in  many  instances,  that  the  deed  had  been  altered 
m  the  way  in  which  they  thought  necessary.  I  find  the  way  which  they  thought  necessary  is  the 
document  to  which  I  have  before  referred,  which  is  a  document  calling  for  much  more  attention 
and  respect  than  many  of  the  others  which  are  to  be  found  in  this  case. 

I  repeat,  therefore,  that  after  having  attended  to  all  the  arguments  which  have  been  urged  at 
&e  bar,  fortified  as  they  are  by  the  concurrence  of  three  very  learned  Judges,  I  still  think  that 
the  four  Judges  who  differed  from  them,  have  taken  the  more  correct  view  of  the  case,  and  that 
the  motion  which  has  been  made  by  the  Lord  Chancellor,  that  your  Lordships  should  dismiss 
this  appeal,  is  a  motion  to  which  it  would  be  advisable  for  your  Lordships  to  agree. 

Mr.  Anderson, — I  hope  your  Lordships  will  not  give  the  costs  of  this  appeal.  Your  Lordships 
see  that  three  of  the  Judges  were  in  our  favour;  there  was  the  narrowest  possible  majority 
against  us. 

Lord  Chancellor. — On  what  groimd  those  learned  Judges  were  in  your  favour,  I  cannot 
conceive. 

Interlocutor  affirmed  with  costs. 

Second  Division — Thomas  Deans,  Appellants  Solicitor, — T.  W.  Webster,  Respondenfs 
SoUdtor. 
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Peter    Ferrie,  Appellant,  v,  George    Ferrie   and  Ferrie's   Trustees, 

Respondents.  (No.  2.) 

Heritable  and  Moveable — Conversion— Settlement — Construction — Trust  Settlement.  A  testator 
by  trust  deed  directed  that  no  part  of  his  heritable  property  should  be  sold  till  his  eldest  grand- 
child^ ifanyy  should  attain  21,  or,  if  none,  then  till  i<)  years  after  the  date  of  the  deed;  and  then 
the  trustees  were  to  convey  all  the  property  to  the  children  in  certain  proportions.  The  trustees, 
having  declined  to  accept  the  trust,  all  the  children  by  deed  agreed  that  part  of  the  heritable 
property  should  be  sold  at  once,  which  was  done  to  pay  debts,  and  the  rest  held  in  trust  for  19 
years,  and  then  divided. 

Held  (partly  affirming  judgment),  that  the  deed  of  agreement  operated  at  once  as  a  conversion 
of  the  heritable  into  moveable  estate,  except  as  to  the  portion  to  be  held  in  trust,  and  the  rents  of 
this  portion  were  heritable  till  a  sale  actually  took/flace,^ 

'  Sec  case  immediately  preceding;  also  previous  report,  23  Sc.  Jur.  219.        S.  C.  24  Sc.  Jur.  52. 
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A  testator,  the  father  of  four  childrexii  A,  B,  C,  and  D,  died  leaving  a  tnist  deed,  whereby  he 
provided,  that,  if  possible,  no  part  of  his  heritable  property  should  be  sold  until  the  eldest  of  his 
grandchildren,  if  any,  should  attain  21,  or  if  none,  till  the  expiration  of  19  years  after  the  date  of 
his  settlement — that,  on  the  expiry  of  that  period,  the  trustees  should  divide  and  pay,  and  denude 
themselves  of  the  residue  in  favour  of  his  children  or  their  successors,  in  the  proportion  of  two 
fourths  to  A,  one  fourth  to  B,  and  the  remainder  to  D,  or  their  successors  respectively — and  thai; 
in  case  of  the  decease  of  any  of  his  younger  children  without  issue,  the  share  of  the  first  deceaser 
should  belong  to  A  and  his  issue.  The  trustees  having  declined  to  accept,  the  children  of  the 
truster  entered  into  an  agreement,  by  which  it  was  provided,  that  part  of  the  property  should  be 
sold  immediately — that  the  rest  should  be  held  in  trust  by  them  for  the  purposes  of  their  father's 
settlement,  as  modified  by  the  agreement,  with  power  to  a  majority  to  sell  the  remaining  property, 
even  within  19  years  from  the  date  of  the  settlement — ^and  that,  immediately  after  the  expiry  of 
the  19  years,  the  whole  should  be  sold,  and  the  proceeds  divided  in  terms  oi  the  settlement  B 
died,  leaving  a  trust-deed  executed  on  deathbed,  when  (there  being  qo  grandchildren)  B's  share 
was  claimed  by  his  trustees,  and  likewise  by  A  aiid  Q-'A  qjaimiog  it  as  in  terms  of  the  father's 
settlement,  and  C  as  B's  heir-at-law.  . 

The  appellant  appealed  against  the  judgment  of  3d  Dec.  1850,  maintaining  that  it  ought  to  be 
reversed — Because  (B)  William  Ferrie's  share  of  his  father's  p-operty  was  heritable  ia  its  nature; 
and,  the  deed  of  settlement  executed  by  him  tn  Ucto  being  ineffectual,  that  share  devolved  oi 
the  appellant,  as  his  heir-at-law. 

The  respondents  maintained,  that  according  to  the  sound  construction  of  the  trust  deed,  and 
deed  of  agreement,  the  late  Dr.  W.  Ferrie's  share  of  the  residue  of  his  father's  trust  estate  was 
moveable,  and  fell  to  the  respondents,  as  his  trustees, 

BeikelKX-C^  and  An4enon  Q.C.,  for  appellant. — Jt  was  originally  a  question  in  the  Court 
below,  whether  William's  share  vested  in  bim  during  his  life.  That,  however,  is  now  admitted 
by  both  appellant  and  respondents,  and  th^  only  question  here  is,  was  that  share,  thus  vested, 
heritable  or  moveable?  We  shaU  first  see  what  it  was  under  the  father's  deed  ajone,  and  thep, 
secondly,  what  alteration  was  made  by  the  deed  of  agreement,  i.  William's  share  was  heritage 
under  the  trust  deed  of  his  father.  One  of  the  Judges  below  held  it  would  have  been  heritage 
if  there  had  been  no  second  deed,  and  the  other  two  Judges  are  silent  on  this  view  of  the  question. 
The  tru3  rule  is,  that  wherever  heritage  is  settled  by  a  mortis  causa  deed,  the  shares  or  interest^ 
of  the  beneficiaries  are  heritable,  unless  there  has  bsen  a  conversion  out  and  out ;  but  a  mere 
option  or  discretionary  power  to  convert  for  a  limited  purpose,  such  as  to  pay  testator's  debts, 
is  not  a  conversion  of  this  nature — Williamson  v.  Adv.  Gen.  2  Bell's  App.  C  89.  Jarmaa  (Wil]% 
p.  526)  states  the  general  doctrine.  Here,  therefore,  there  was  only  a  conversion  of  so  muci 
property  as  was  required  to  pay  the  extrinsic  demands,  viz.  of  the  testator's  creditors, — but,  subject 
to  that,  the  property  was  to  be  kept  in  its  native  form,  and  quite  untouched.  2.  Even  if  there 
was  a  conversion  under  the  first  deed,  the  second  deed  had  the  effect  of  reconverting  it.  Thoueh 
the  first  deed  operated  a  conversion,  it  was  still  competent  for  the  beneficiaries  to  take  the 
property  as  it  was  in  its  uiicon verted  state,  and  if  they  shewed  an  intention  %q  do  so,  then  the 
property  was  ipso  facto  reconverted,  and  its  original  quality  restored.  The  rule  as  to  reconversion 
differs  from  that  as  to  conversion  in  this, — that  whereas,  in  order  to  operate  a  conversion,  the 
it^tention  must  be  explicit  and  most  definite,  in  ord^r  to  put  an  end  to  that  conversion,  and  restore 
the  original  quality  of  the  property,  the  slightest  indication  of  an  intention  so  to  treat  it  by  diose 
absolutely  entitled,  is  all  that  is  necessary — Per  Cottenham  L.C.  in  Cookson  v.  Cookson,  12  Q 
8l  Fin.  146.  Such  an  intention  is  clearly  shewn  in  this  second  deed,  for  all  the  parties  concur 
in  exercising  an  act  of  ownership  over  the  property.  They  expressly  provide,  that  the  heir  at 
law  shall  make  up  his  title  to  the  heritable  property, — thus  shewing  they  treated  it  as  heritage. 
This  election  settles  the  quality  of  the  property — Crabtree  v.  Bramble^  3  Atk.  680.  It  is  true  this 
second  deed  contains  provisions  as  to  the  sale  of  the  property, — but  this  is  obviously  no  conversion, 
otherwise  no  redeemable  right  could  ever  be  heritable.  Nor  was  the  second  deed  intended  to 
regulate  the  succession  to  the  property  after  the  death  of  the  parties,  but  it  was  an  inter  vivos 
deed,  giving  powers  of  management  to  the  trustees  for  behoof  of  the  granters. 
[Lord  Chancellor. — Were  the  trustees  and  granters  not  the  same  persons? — if  so,  that 
would  be  an  odd  trust.] 

There  was  a  slight  difference — ^perhaps  the  trust  was  created,  because  one  of  the  chikiren  was 
a  married  woman.  Jt  was,  however,  a  case  where  the  absolute  owners  merely  vested  the 
property  in  their  own  trustees  or  agents  to  sell  at  a  future  time,  but  until  that  sale  the  property 
was  to  remain  unchanged.  Jf,  then,  it  remained  unconverted  heritage  till  sold  under  the  second 
deed,  it  follows,  that  what  was  not  sold  at  William's  death  must  go  to  bis  heir  at  law,  the 
appellant.  Lastly,  it  is  to  be  observed,  that  while  a  power  is  given  by  the  first  deed  to  sell  before 
the  end  of  nineteen  years,  there  is  no  direction  as  to  applying  or  reinvesting  the  proceeds.  There 
being  a  total  silence  on  that  point,  the  character  of  the  property  must  be  undisturbed,  and  the 
heir  at  law  is  entitled — Patrick  v.  Nicholl^  i  D.  207.  If  the  character  of  heritage  belonged  to 
the  property  imder  the  first  deed,  we  are  entitled  to  contend  that  it  was  wholly  out  of  the  power 


1852.]  FERRIE  V,  FERRIE  TRS.  (No.  2,)     [Z.  St  Leonards  Z.  C]     167 

of  the  parties,  by  any  second  deed,  to  displace  the  character  thus  impressed  by  the  settler. 
They  could  only  take  the  property  as  it  was  given  to  them. 

Roll  Q.C.,  and  A.  Dumopy  for  respondents. — i.  Under  the  will  or  trust-rsettlement  of  Robert 
Ferrie,  the  share  of  William  was  moveable.  Wherever  a  will  in  substance  contains  an  absolute 
direction  to  sell,  and  divide  the  svirplus  among  legatees,  it  is  a  well-known  nils,  that  each  legatee 
takes  his  share  in  the  character  of  moveable  estate.  It  is  imnuiterial  what  is  the  time  when  tho 
estate  is  directed  to  be  sold,  provided  the  direction  to  sell  be  absolute.  Whenever  a  surphi?  is 
ordered  to  be  divided  in  these  circumstances,  there  is  a  conversion  out  and  oyxXr^Grieveson  v. 
Kirsopb^  2  Keen,  653;  Burrell  v.  Baskirfieldy  ii  Beav.  5^5 ;  AsJdey  v.  Palmer ^  \  Meriv.  396; 
Amphlett  v.  Parkey  %  Russ.  &  MyL  221 ;  Jackson  v.  Hurlock,  Ambler,  487.  The  sanae  principle 
prevails  in  Scotland— -4«f^j  v.  Anei^.  4  S,  279.  The  rule  is  stated  in  fell's  Pr.  §  14 J2,  to  bo 
thi% — that  the  /us  crediti  is  heritable  it  the  beneficiary  can  demand  the  delivery  or  conveyance 
of  a  specific  subiect ;  but  is  moveable  if  he  can  only  claim  a  share  of  the  general  trust^fund. 
It  is  immaterial  whether  the  trustees  have  fulfilled  the  directions  of  the  will  or  ^o\-^Dick  v, 
GUlUs^  6  S.  1065.  Where  the  truster  has  not  absolutely  ordered  the  sale,  but  has  given  a  power 
to  sell^  then  the  intention  of  the  truster  must  be  extracted  from  the  whole  deed,  as  is  implied  in 
QcUhcart  v.  Cathcart^  8  S.  803  ;  Finnie  v.  Com,  of  Treasury,  1$  S.  165.  It  is  quite  clear  from  th# 
trust  deed,  that  before  the  trust  should  be  concluded,  the  whole  subjects  were  to  be  sold,-^the9Q 
two  events  being  coupled  together  by  the  6th  clause,  and  the  7th  clause  is  unintelligible  except 
on  the  same  supposition.  The  8th  clause  makes  this  case  exactly  like  Ashly  v.  Palmer,  supra, 
[Lord  Chancellor. — ^This  case  lies  within  the  four  comers  of  the  instruments,  and  therefow 
U  is  unnecessary  to  go  into  other  cases.] 

Bat  the  same  principles  must  be  applied,  and  other  cases  may  illustrate,  if  they  do  not  govem» 
this — Bi^s  v.  Andrews,  5  Sim.  424  j  Cookson  v.  Cookson,  supra,  2.  Whatever  may  have  been 
the  interest  of  William  under  the  trust  deed,  the  second  deea,  made  by  the  parties  who  were  the 
sole  beneficiaries,  settles  the  matter.  A  new  trust  was  created  by  these  parties,  and  they  bound 
themselves  together  to  a  certain  mode  of  dealing  witb  the  trust  property.  The  whole  property 
was  to  be  sold,  and  the  jus  crediti  of  each  under  the  second  deed  was  to  demand,  not  the  specifiJe 
property,  but  payment,  or  an  account  of  sums  of  money,  which  is  an  interest  moveable  in  its 
Qature.  Upon  the  whole,  therefore,  we  say  that  the  character  of  moveable  estate  was  impressed 
gn  the  heritage,  at  all  events  at  the  end  of  the  nineteen  years ;  and  as  to  the  intermediate  rents^ 
Uiere  can  be  no  distinction  drawn.  The  Scotch  courts  treat  them  as  one,  the  key  always  being 
the  ultimate  destination.  Lastly^  as  to  the  objection,  that  it  was  incompetent  for  the  parties  to 
the  second  deed  to  displace  the  character  impressed  by  the  first  deed  of  the  truster,  this  cannot 
be  listened  to  from  the  mouth  of  one  of  the  consenting  parties  to  that  deed. 

Lord  Chancellor  St.  Leonards. — My  Lords,  this  case  has  been  very  elaborately  argued, 
and  the  only  difficulty  which  I  feel  is  upon  what  is  the  nature  of  the  property  between  the  time 
^  the  creation  of  the  trust  and  the  expiry  of  the  nineteen  years.  As  regards  that  part  of  it,  I 
do  not  propose  to  advise  your  Lordships  now  to  dispose  of  this  case.  But  I  think  there  is  no 
serious  dimculty  as  regards  the  true  construction  of  the  instrument  There  may  be  a  point  of 
considerable  difficulty  upon  the  testamentary  instrument ;  but  without  going  any  further  into 
that  at  present,  the  parties  assumed  a  power  to  alter  the  destination  of  the  property  in  an  unusual 
way — not  by  altering  the  beneficial  interest,  but  they  assumed  a  power  positively  to  sell  the  pro* 
perty  at  a  time  when  it  was  not  saleable  under  the  testamentary  instrument ;  and  the  deed  in 
effect  assumed  the  power  of  abrogating  that  instrument,  because  they  otherwise  never  could 
have  obtained  a  power  to  sell  the  estate  to  the  satisfaction  of  a  purchaser,  and  to  the  satisfaction 
of  the  Tudees  in  the  Courts  of  Scotland,  so  as  to  enable,  an  immediate  sale  of  the  property  not 
bound  oy  these  trusts.  I  must  assume,  therefore,  that  the  deed  of  trust,  as  I  should  call  it-^ 
the  second  deed — did  enable  the  parties  to  that  deed  to  delegate  the  property  in  the  manner  in 
which  they  thought  proper. 

Ultimately  there  were  no  grandchildren ;  and  I  observe  that  all  the  Judges,  without  givveg 
9ny  distinct  opinion  upon  how  far  the  parties  had  the  right  to  abrogate  the  testamentary  deed, 
were  of  opinion,  in  the  events  which  had  happened,  that  the  second  deed  was  binding ;  and  I 
mast  assume  it  to  be  binding.  But  that  leaves  the  construction  open  for  your  Lordships  to  decide 
upon  as  regards  that  deed. 

Now,  the  nature  of  the  property  was  this-<^The  testator  had  two  classes  of  properties^-rone, 
the  whole  of  which  was  immediately  fit  for  sale,  and  considered  ripe  for  sale.  It  would  certainly 
sell  as  well  as  it  could  be  hoped  it  ever  would  sell  at  a  future  time  ;  and  there  was  a  desire  to 
accelerate  the  sale,  because  the  debts  were  very  heavy,  the  creditors  were  pressing,  and  there 
were  no  assets  to  meet  the  debts.  But  the  testator  had  unfortunately  postponed  the  sale  to  the 
end  of  nineteen  years.  The  parties  therefore  agree  to  a  new  arrangement.  Now,  in  the  recitals, 
I  think  it  will  be  admitted,  that  the  parties  do  not  agree  to  an  absolute  sale  of  the  whole  property, 
that  is,  they  have  not  expressed  that  intention ;  but  when  they  come  to  deal  in  the  operative  part 
of  the  Instrument  with  th^  property,  they  dispose  of  it  in  this  way^-»-rrthey  divide  the  property  jnto 
two  classes;  the  St.  Vincent  Street,  Renfield  Street  9ind  Carlton  Place  property  are  placed  in  one 
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class,  and  the  Gordon  Street  and  Buchanan  Street  property  in  the  other  class.  Now,  they  deal 
with  it  in  this  way, — the  first  class  of  property  is  to  be  sold  immediately  and  converted  into  money; 
and  it  is  perfectly  clear  (and  it  is  more  like  a  power  than  a  trust)  that  there  was  an  absolute  con- 
version of  the  property  for  the  payment  of  debts.  But  it  was  assumed  throughout  the  whole  of  that 
instrument,  that  that  fund  would  be  exhausted  in  the  payment  of  debts.  It  was  perhaps  thought 
that  that  fund  would  be  sufficient  to  pay  the  debts,  but  it  nowhere  appears  to  have  been  supposed 
that  there  would  be  a  surplus  of  that  property  after  the  payment  of  debts.  The  whole  of  the 
property,  however,  was  delegated  to  the  payment  of  debts.  Now,  in  the  result,  debts  are  at  this 
moment  unpaid  which  are  clearly  provided  for  in  this  deed,  and  to  the  payment  of  which  the 
first  class  of  property  is  delegated  by  this  second  deed.  Therefore  it  is  quite  clear  that  that 
trust  still  remains  to  be  exercised  as  regards  the  St.  Vincent  property;  and  remaining  to  be 
exercised  according  to  the  settled  rule  of  law,  we  must  consider  the  property  as  converted  from 
the  time  when  it  ought  to  have  been  converted,  that  is,  forthwith  after  the  execution  of  this  deed. 
As  regards  the  St.  Vincent  Street  property,  there  is  no  difficulty  at  all. 

Then  comes  the  second  class  of  property, — the  Buchanan  Street  and  Gordon  Street  property. 
No  absolute  disposal  seems  to  have  been  contemplated  as  to  any  surplus  fund  arising  from  the 
property  in  the  first  class  after  the  payment  of  the  debts  ;  and  the  way  in  which  the  parties  have 
dealt  with  the  property  in  the  second  class  is  this, — they  have  said,  that  until  that  property  is 
sold,  the  rents  shall  go  according  to  the  destination  in  what  I  call  the  testamentary  deed.  That 
admits  the  only  real  doubt  in  the  case.  Till  there  is  a  sale,  you  will  take  the  legacy.  Now 
observe,  that  if  it  had  not  been  for  the  death  of  a  party,  it  would  have  been  perfectly  indifferent 
whether  the  character  of  the  property  was  changed  or  not.  The  person  entitled  under  the 
testamentary  deed  was  to  receive  the  rents  equally  under  the  second  deed.  It  would  be  perfecdy 
indifferent  whether  he  took  it  as  real  property  or  as  personal  property.  But  it  is  his  death 
which  has  caused  the  difficulty  which  the  House  has  now  to  deal  with. 

Now,  considering  the  matter  as  remaining  certainly  untouched  by  that  fourth  clause,  then  you 
come  to  ^^  fifth  clause,  which  says,  that  immediately  after  the  sale  of  the  property  in  the  first 
class,  and  the  disposal  of  the  proceeds  in  the  manner  specified,  or,  in  other  words,  as  soon  as 
you  have  sold  all  the  property  delegated  to  the  payment  of  debts,  and  paid  those  debts,  and 
assuming  in  that  particular  part  in  the  commencement  that  the  debts  would  be  paid  by  the  appli- 
cation of  the  property  in  the  first  class,  then  it  goes  on  to  say  you  shall  forthwith  deal  with  mis 
property  in  the  second  class,  and  convey  it  to  the  persons  who  are  interested  under  the  will, 
although  not  interested  in  the  property  in  a  way  in  which  it  can  be  directly  conveyed  to  them  or 
their  survivors,  but  in  trust,  according  to  their  several  rights  under  the  testamentary  deed.    So 
far  that  is  untouched  again.    The  property  itself — the  heritable  property — the  corpus—x^  there 
left  to  go  according  to  the  deed — hitherto,  we  will  say  untouched.    But  then  there  is  this  material 
proviso,  or  condition,  or  modification  at  the  end, — ^but  so  far  as  it  is  not  inconsistent  with,  or  does 
not  contravene  anything  hereinbefore  or  afPer  contained.     And  therefore  it  amounts  to  this,— 
you  have  told  the  panies,  that  when  this  property  in  the  first  class  is  sold,  the  rents  of  the 
property  in  the  second  class  shall  go  to  the  persons  entitled:  Then,  when  the  property  in  the  first 
class  is  sold,  you  shall  convey  the  property  in  the  second  class  to  the  persons  entitled  to  it  as 
trustees.     They  are  not  all  entitled,  as  I  said  before,  but  in  trust,  as  if  they  really  were  entitled. 
Now,  there  are  the  words  "hereinbefore  and  after."     They  anticipated  that,  notwithstanding 
the  sale  of  the  property  in  the  first  class,  and  the  conveyance  of  the  property  in  the  second  class 
to  these  parties,  a  sale  might  become  necessary  of  the  property  in  the  second  class,  or  might  be 
thought  desirable.     And  then,  by  the  sixth  clause,  they  give  the  most  absolute  power  to  the 
majority  to  bind  the  minority  to  sell  that  very  property  which  has  so  before  been  directed  in  the 
fifth  clause  to  be  conveyed  to  these  parties.     They  give  the  right  and  the  absolute  power  to  the 
majority  to  bind  the  minority  to  sell  that  property,  notwithstanding  the  fifth  clause.     It  is  dear, 
therefore,  that  the  property  might  be  sold,  whether  it  was  thought  necessary  or  not.    If  necessary, 
surely  to  be  sold  ;  if  desirable  in  the  view  of  the  majority  binding  the  minority,  equally  to  be 
sold.     Therefore,  if  that  sale  should  take  place,  then  that  property  at  once  becomes  impressed 
with  the  character  of  personal  estate;  and,  being  impressed  with  that  character,  from  that 
moment  it  is  to  belong  to  the  persons  who  are  entitled  to  the  personal  estate,  and  not  to  the 
persons  who  would  take  it  as  heritable  property. 

Then  comes  the  last  clause — the  seventh  clause.  It  is  plain  enough.  They  say,  whether 
there  are  children  or  not,  in  the  event  of  your  not  having  exercised  that  power  which  is  given 
to  you  to  sell  the  property  in  the  second  class  before  the  expiry  of  the  nineteen  years — that  is, 
the  nineteeen  years  pointed  out  by  the  testamentary  deed — to  that  extent,  therefore,  bowing  to 
the  will  of  the  testator,  and  intending  to  carry  his  views  into  effect  so  far,  that  it  might  remain 
for  nineteen  years ;  but  upon  the  expiry  of  the  nineteen  years,  in  the  event  of  its  not  having 
been  sold,  then  it  is  perfectly  clear,  by  this  seventh  clause,  which  is  now  under  your  Lordships 
consideration,  that  the  property  is  absolutely  to  be  sold,  without  the  power  of  anybody  to  prevent 
that  sale.  The  sale  is  imperative  ;  and  the  sale  being  imperative,  from  that  moment  the  property 
is  impressed  with  the  character  of  personal  estate. 
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Now,  observe  how  the  pric9  of  that  property,  so  sold,  is  to  be  applied.  It  is  to  be  applied  in 
the  payment  of  the  debts,  if  any,  which  shall  then  remain.  So  that  the  parties  anticipated,  that 
even  at  that  time  the  debts  might  not  be  paid  by  the  application  of  the  other  estates,  and  yet 
that  the  party  entitled  might  not  have  thought  fit  to  sell  the  estates  in  the  second  class.  The 
estates  in  the  second  class  are  absolutely  to  be  sold,  and  the  money  is  to  be  applied  to  the 
payment  of  the  debts. 

The  result  therefore  is,  in  the  view  which  I  humbly  form  of  this  part  of  the  case,  (and  I  cannot 
say  that  I  have  the  slightest  doubt  about  it,)  that  the  decision  of  the  Court  below  is  perfectly 
right  as  regards  the  corpus  of  the  property.  I  think  that  the  estates  in  the  second  class  must 
be  considered  as  personalty  when  they  are  absolutely  sold.  But  I  do  not  entertain  the  same 
opinion  as  regards  the  intermediate  rents  arising  from  them.  It  does  not  appear  to  me  that 
there  is  anything  in  this  instrument  which  converts  the  property,  from  the  time  when  it  is  dele- 
gated by  the  trust,  so  as  by  expression,  but  not  by  implication,  to  give  those  rents  to  the  parties 
as  personal  estate.  If  that  is  the  true  view,  the  result  would  be,  that  as  far  as  regards  the  rents 
till  the  sale,  or  till  the  time  arrives  when  the  sale  is  directed,  those  rents  would  go  to  the  parties 
who  would  take  them  as  heritable  property,  the  corpus  of  the  estate  itself  not  being  there  referred 
to.  But  as  this  p}oint  was  not  taken  in  the  Court  below,  it  might  suggest  itself  to  the  minds  of 
your  Lordships  as  not  desirable  ;  and  I  will  not  advise  your  Lordships  to  dispose  of  that  point 
now.  The  learned  Judges  probably  may  have  formed  an  opinion  upon  it,  which  they  did  not 
express.  1  propose,  therefore,  that  this  point  shall  stand  over  without  disposing  of  the  case,  but 
merely  disposing  of  it  as  far  as  my  opinion  goes  upon  the  general  question,  upon  which  I  shall 
not  propose  again  to  address  your  Lordships.  As  regards  the  other  question,  not  intending  now 
to  dispose  of  it,  I  will  not  move  the  judgment  upon  the  case ;  but  I  shall  move  your  Lordships 
diat  the  further  consideration  of  it  be  postponed. 
On  30th  November  (four  days  later). 

Lord  Cij aisTCELLOR  St.  Leonards. — My  Lords,  I  stated  to  your  Lordships  at  the  close  of 
the  arguments,  very  much  at  large,  the  grounds  upon  which  it  appeared  to  me  that  there  was  an 
absolute  conversion,  at  all  events  at  the  end  of  the  period  of  nineteen  years ;  that,  therefore, 
from  that  time,  it  was  to  be  considered  as  binding ;  and  that,  consequently,  upon  the  general  merits 
of  the  case,  the  interlocutor  complained  of  must  be  affirmed.  But  1  reserved  for  your  Lordships* 
further  consideration,  the  question  with  regard  to  the  rents,  until  the  time  of  conversion  should 
have  arrived,  in  order  that,  as  that  point  had  not  been  discussed  by  the  learned  Judges  in  the 
Court  below — not  having  presented  itself  to  their  minds — I  might  have  an  opportunity  of  looking 
with  great  care  through  the  documents.  My  Lords,  I  have  availed  myself,  lor  that  purpose,  of 
the  interval  which  has  elapsed,  and  I  have  looked  with  the  greatest  possible  care  at  every  word 
of  those  two  instruments.  I  think  it  very  far  from  clear,  upon  the  first  trust  deed,  that  there  was 
an  absolute  conversion  as  regards  so  much  of  the  property  as  might  have  remained  unsold  for 
the  purposes  of  the  debts,  and  so  on.  But  I  do  not  think  it  necessary  to  pronouncp  any  opinion 
upon  that  instrument,  because  I  am  clearly  of  opinion  that  the  case  depends  upon  the  second 
deed ;  and  in  the  second  deed,  there  is  not  a  single  word  which  |  can  find,  which  amounts  to  an 
absolute  conversion  before  the  period  of  nineteen  years  shall  have  elapsed.  There  may  be, 
before  that  period,  a  conversion  for  certain  purposes ;  but  if  there  should  be  no  such  conversion 
(with  which  your  Lordships  will  not  interfere),  then  the  conversion  will  take  place  from  that 
particular  pieriod.  But,  in  the  meantime,  the  rents,  gua  rents,  are  to  be  disposed  of  with  the 
greatest  possible  care,  and  the  estate  itself  is  directed  to  be  conveyed  in  trust  for  the  parties  who 
are  to  receive  the  rents.  I  think  it  is  perfectly  clear,  my  Lords,  though  the  point  escaped  the 
notice  of  the  learned  Judges  in  the  Court  below,  that  if  it  had  been  drawn  to  their  attention,  they 
would  have  concurred  in  the  opinion  I  now  express  to  your  Lordships,  that  till  the  time  specified 
has  arrived,  there  is  no  absolute  conversion. 

What  I  propose  to  your  Lordships  therefore  is,  that  there  should  be  an  affirmance  of  the 
interlocutor  complained  of,  with  this  variation,  namely,  that  there  should  be  a  declaration  (I  am 
confining  my  observations  to  the  property  in  the  secopd  class)  that  there  is  no  absolute  con- 
version of  the  Buchanan  Street  and  Carlton  Place  property  till  the  expiration  of  nineteen  years, 
unless,  under  ^he  other  provisions  in  the  second  deed,  an  actual  sale  shall  occur, — in  which  case, 
the  conversion  is  to  be  deemed  to  have  taken  place  from  the  time  of  that  sale.  With  that 
variation,  I  propose  to  your  Lordships  to  affirm  the  interlocutors  complained  of, 

Mr,  BeihelL — Will  your  Lordships  pafdon  me :  There  is  part  of  the  SL  Vincent  Street 
property  which  is  stijl  unsold. 

Lord  Chancellor.— I  am  aware  of  that.  I  have  already  delivered  myself  upon  that 
question.  I  stated  to  their  Lordships,  that  the  residue  of  that  property  must  follow  the 
original  trusts ;  and  with  regard  to  that,  there  is  no  question  that  there  was  an  absolute  con- 
version. 
Mr.  BetiulL — ^With  reference  to  the  costs  below,  the  whole  would  be  repaid  to  us. 
Mr,  RolL — ^This  point,  my  Lord,  was  not  made  in  the  Court  below,  and  I  should  ask  your 
Lordships  to  treat  this  as  an  appeal  which  has  failed  together. 
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Lord  CHANCEXLOiL^It  is  not  a  case  for  costs  on  either  side.  It  involves  »  question  of  great 
importance ;  and  there  is  a  variation  made  in  the  interlocutor.  I  therefore  move  your  Lordships 
tiiat  there  be  no  costs. 

Interhcutor  afflrmedy  with  variation. 
First  Division. — Deans  and  Rogers,  Appellants  Solieitors.—Gnhsmty  Weems,  &  Grahame, 
Rtspondmts^  Solicitors, 
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John  Edward  Geils,  Appelant,  v.  Mrs.  Frances  Dickinson  or  Geiu, 

Respondent,  (No.  2.) 

Husband  and  Wife — Divorce— Domicile— Foreign— Personal  Bar — Res  Judicata — Lis  Alibi— 
A  domiciled  Scotsman  married  an  English  lady  in  Berkshire^  and^  in  conseauence  of  the  lady 
having  left  his  society  and  gone  to  England^  he  instituted  a  suit  against  ker^  in  the  Arches 
Court  of  Canterbury y  for  restitution  of  conjugal  rights.  The  wife,  in  defence,  lodged^  as  it  is 
there  termed,  a  responsive  allegation,  averring  adultery  committed  by  him  in  Scotland^  and  pray- 
ing for  divorce,  or  separation  a  men  si  et  toro,  the  highest  remedy  afforded  in  the  circumstances 
by  the  English  Law  Courts,     The  proceedings  resulted  in  the  judgment  prayed  for  by  the  wife. 

Held  (affirming  judgment),  that  though  the  procedure  by  the  wife  might  be  viewed  as  substan- 
tially, if  not  infortn,  of  the  nature  of  a  direct  suit  to  obtain  such  remedy  as  was  competent  to 
the  English  Law  Courts^  yet  as  the  parties  were  to  be  held^  as  well  from  the  state  of  the  record 
as  from  the  principle  of  Warrender  v,  Warrender,  subject  to  the  jurisdiction  of  the  Scotch 
Courts,  she  was  not  barred  from  insisting  in  an  action  in  the  Court  of  Session  for  the 
purpose  of  there  obtaining  the  larger  remedy  of  divorce  a  vinculo  matrimonii,  for  acts  of 
adultery  alleged  to  be  committed  in  Scotland. 

A  wife  who  has  in  Scotland  obtained  a  decree  of  divorce  a  mensi  ct  toro  may  afterwards 
apply  for  decree  a  vinculo. 

The  defender,  a  Scotchman  by  birth,  was  the  eldest  son  of  the  late  Lieutenant-Colonel  Geite 
of  Dumbuck,  in  the  county  of  Dumbarton,  succeeded  to  the  estate  on  his  father's  death  in  i343. 
The  pursuer  was  an  Englishwoman,  and  was  the  only  child  and  heir  of  the  lat^  Charles 
Dickinson  of  Farley  Hill,  in  the  parish  of  Shinfield-cum-Swallowfield,  in  the  county  of  3erks. 
The  defender  entered  the  army  in  the  year  1834,  and  returned  from  India  in  the  course  of  the 
year  \%yj.  He  then  took  up  his  residence  in  the  mansion  house  of  Dumbuck.  In  September 
1838,  he  made  a  temporary  visit  to  England,  and  married  the  pursuer  there  in  the  course  of  th? 
following  month.  Within  fourteen  days  from  the  date  of  the  marriage,  he  returned  with  bis 
wife  to  Scotland)  where  they  resided,  continuously,  with  the  exception  of  occasional  absencp^  in 
England,  till  Sept.  1845.  In  the  course  of  that  month,  the  pursuer  left  the  defender's  societyi 
?ind  returned  to  England,  where  she  resided  with  her  own  friends.  In  October  following,  the 
defender  instituted  proceedings  against  her  in  the  Arches  Court  of  Canterbury,  to  whose  juris- 
diction she  was  then  subject, — the  object  being  to  obtain  restitution  of  conjugal  rights. 

The  pursuer  appeared  as  a  defendant  in  that  suit.  Her  pleadings  contained  what  is  techni- 
cally called  a  "  responsive  allegation,"  setting  forth  various  acts  of  adultery  and  cruelty  by  her 
husband,  in  respect  of  which  she  prayed  the  Court  to  grant  her  a  divorce  a  mensd  et  toro.  She 
ultimately  succeeded  in  obtaining  a  decree  to  that  effect.  The  acts  of  adultery  and  cruelty  wer^ 
alleged  to  have  taken  place  in  Scotland,  The  pursuer  then  raised  in  the  Court  of  Session  the 
present  action  of  divorce  a  vinculo  matrimonii^  on  the  ground  of  the  same  acts  of  adultery  a5 
those  set  forth  in  the  responsive  allegation  in  the  Court  of  Arches. 

The  First  Division  held  that  the  pursuer  was  not  barred  from  maintaining  the  action.  There- 
after the  appellant  presented  the  present  appeal,  praying  that  the  above  judgments  might  he 
reversed.  The  respondent,  on  the  other  hand,  presented  a  petition  to  have  the  appeal  (of  the 
husband)  dismissed  as  incompetent ;  but  the  House  of  Lords,  after  hearing  one  counsel  of  a  side, 
on  8th  May  1851,  dismissed  the  respondent's  petition,  reserving  the  costs  until  (iie  hearing  of  the 
appeal  itself. — (See  ante,  p.  i). 

The  appeal  now  came  on  for  decision.  The  grounds  on  which,  in  h\^  printed  case,  the  appel- 
lant sought  to  have  the  interlocutors  of  the  Court  of  Session  reversed,  were  as  follows : — 1» 

'  •  •      •  »»>  I.  T  ,..,.  I'll  ■  |l|-|  lillfl  ■■'- 

.    '  See  ante,  p.  i,  also  previous  report,  13  D.  3?J ;  23  Sc  Jur.  137,  435.  6-  C  i  Macq.  Ap. 

255  :  25  Sc.  Jur.  88. 
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Because  the  judgments  were  incompetently  pronounced  without  any  record  having  been  made 
ap  and  closed  in  terms  of  the  statute.  2.  Because  the  respondent  having  obtained  a  decree  of 
divorce  a  ffunsd  et  toro  in  England  on  the  same  alleged  adulteries  as  were  made  the  foundation 
of  the  summons  in  the  present  case,  was  barred  from  maintaining  the  present  action.  3.  Be- 
cause, under  all  the  circumstances  the  Court  of  Session  ought  to  have  sustained  the  appellant's 
second  def&ice,  and  assoilzied  him  from  the  conelusions  of  the  summons;  or,  at  least,  the  Court 
ought  to  have  dismissed  the  action. 

The  respondent,  who  maintained  that  the  appeal  could  only  be  held  to  embrace  the  interlocu* 
tor  of  Lord  Wood  of  20th  July  1850,  and  that  of  the  Court  following  on  it,  supported  them  in  her 
f  Tinted  case  on  the  following  grounds ; — i.  The  judgments  were  well  founded  in  so  far  as  they 
repelled  the  plea  of  the  appelUnt  to  the  effect  that  the  respondent  was  barred  from  maintaining 
the  present  action, — seeing  that  she  had  neither  done  nor  consented  to  any  act  capable  in  law 
of  inferring  that  result.  2.  That  they  were  also  well  founded  in  so  far  as  they  reserved  the  plea 
of  the  appellant  resting  on  an  alleged  remissio  injunarum, — inasmuch  as  the  plea  was  not  pre- 
judicial, but  was  one  which  ought  to  be  remitted  to  probation  only  in  the  event  of  the  adulterous 
acts  wluch  constitute  the  action,  being  either  proved  or  admitted. 

Betkell  Q.C.,  and  Anderson  Q.C.,  for  appellant. — i.  The  record  was  not  closed.  The  Court 
below  dealt  with  this  as  a  dilatory  defence,  which  could  be  disposed  of  without  the  record  being 
made  up,  but  this  House  decided  {Geils  v.  Geils,  i  Macq.  36)  that  this  was  a  peremptory  defence, 
therefore  the  Judicature  Act  applies,  and  it  is  imperative — Doig  v.  Fenton,  5  S.  533;  Bell's  Diet 
*'  Record,"  824.  2.  As  to  the  main  question : — Mrs.  Geils,  in  pleading  cruelty  and  adultery  to 
the  suit  for  restitution,  and  praying  fx>r  a  decree  a  mensd  et  toro,  thereby  became,  to  all  intents 
and  purposes,  the  plaintiff  or  actor,  as  much  as  if  she  had  herself  commenced  the  suit.  It  was 
like  commencing  a  cross  action.  Formerly  it  was  the  practice  in  the  Ecclesiastical  Court  for  the 
wife  to  commence  a  cross  suit,  though  that  practice  has  ceased,  and  she  now  brings  in  a  respon- 
sive allegation,  the  effect  of  which,  however,  is  precisely  the  same — Best  v.  Besi^  i  Add.  411. 
The  onus  probandi  becomes  thereby  shifted  upon  her,  and  accordingly  it  was  she  who  led  proof 
of  the  acts  of  adultery  in  this  case.  When,  therefore,  a  decree  a  mensd  et  toro  was  pronounced, 
it  was  at  her  instance,  and  being  at  her  instance,  it  became  a  res  judicata  barring  further  redress. 
All  the  circumstances  had  been  made  once  the  subject  of  complaint — the  judicial  mind  had  acted 
on  them,  and  they  could  not  therefore  again  be  agitated  in  a  court  of  justice.  Suppose  the  Judge 
of  the  English  Court  had  decreed  an  absolvitor  to  the  husband,  could  the  wife  have  thereafter 
gone  to  S<x>tland  to  renew  her  suit  ?  If  she  could  not,  then  the  Court  of  Session,  in  fact,  had  no 
jurisdiction  to  entertain  this  action  at  all 

[Lord  Chancellor. — We  must  assume  the  Court  had  jurisdiction,  for  you  have  not  appealed 
against  the  interlocutor  repelling  the  plea  to  the  jurisdiction.  Of  course,  if  that  interlocutor  were 
wrong,  there  would  be  an  end  or  this  question ;  out  we  must  now  assume  the  jurisdiction  of  the 
Court  below,  and  you  must  argue  on  that  basis.] 

Then  would  your  Lordships  allow  us  to  amend  our  appeal,  so  that  we  may  open  up  that 

f[uestion  ?     It  would  be  more  satisfactory. 
Mr.  Moncreiffi — We  object  to  this  application.! 
Lord  Truro. — I  don't  think  it  is  necessary;  besides,  it  would  be  somewhat  irregular  to  allow 
the  amendment.    The  question,  as  I  understand  it,  is  simply  this— assuming  the  Court  below 
had  power  to  dissolve  the  marriage,  is  what  is  here  alleged  a  good  defence?    This  is  quite 
distinct  from  the  question,  whether,  in  fact,  the  Court  below  properly  assumed  jurisdiction.] 
[Lord  Chancellor. — I  think  the  House  will  feel  great  difficulty  in  granting  the  application 
to  amend,  for  Warrender's  case— a  solemn  decision  of  this  House — seems  primA  facie  to  have 
conclusively  settled  the  matter.] 

The  second  plea  in  fact  involves  the  question,  whether  this  was  a  Scotch  or  an  English  con- 
tract of  marriage.  In  order,  therefore,  to  shew  that  the  English  Court  had  jurisdiction,  we  want 
to  shew  that  this  was  an  English  contract  entirely,  and  could  not  be  dissolved  in  Scotland — 
iMUy  V.  Sugdeny  Russ.  &  Ry.  237;  McCarthy  v.  De  Caix,  2  CL  &  Fin,  568;  Beazley  v. 
Beazleyj  3  Hagg.  639.     Now  that  point  is  involved  in  the  second  plea. 

iLORD  Chancellor. — ^We  cannot  allow  any  amendment  at  present.  The  better  plan  will  be 
or  you  to  proceed  on  the  assumption  that  the  Court  below  had  jurisdiction,  and  if  the  House 
finds  afterwards  that  the  justice  of  the  case  requires  that  point  to  be  re-opened,  then  perhaps  the 
amendment  may  be  allowed.] 

Then  we  say  that  the  rule  of  universal  law  is  clear,  that  where  a  court  of  justice  has  once 
adjudicated  upon  a  dispute,  that  dispute  cannot  be  again  entertained  where  the  parties  are  the 
same,  the  circumstances  are  the  same,  the  subject  matter  of  complaint  is  the  same,  and  of  the 
same  extent,  and  where  the  right  is  the  same. — Vinn.  Com.  in  Just.  IV.  13,  §  6.  All  the  condi- 
tions mentioned  in  Vinnius  concur  in  this  case.  The  objection,  that  the  English  Court  does  not 
give  the  same  extent  of  redress,  is  clearly  unfounded;  for  if  a  plaintiff  convene  his  adversary  in 
the  court  of  one  country,  by  the  policy  of  which  a  certain  measure  of  redress,  it  matters  not  how 
small,  is  awarded,  the  moment  this  election  is  made,  the  causa  petendi  is  absorbed,  and  the 
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result  is  a  res  judicata.  Thus,  if  a  dispute  arises  in  England  on  a  contract,  which  is  of  such  a 
nature  that  a  Court  of  Equity  will  enforce  specific  performance,  can  a  plaintiff  Arst  apply  to  a 
Court  of  Equity  to  compel  specific  performance,  and  thereafter  go  to  a  Court  of  Law,  and  there 
recover  damages  for  a  breach  of  the  same  contract  ?  Or  let  us  suppose  the  husband  had  com- 
menced an  action  of  adherence  in  Scotland,  and  the  same  result  had  followed  as  in  this  case, 
would  the  decree  in  that  case  not  be  a  bar  to  a  future  action  for  a  divorce  a  vinculo  t  Again, 
take  the  case  of  a  breach  of  contract.  In  England,  the  damages  are  estimated  as  the  value  of 
the  article  at  the  time  of  the  breach ;  but,  in  Scotland,  as  the  increased  value  which  the  article 
might  have  fetched  if  the  contract  had  not  been  broken — Dunlop  v.  Higgins^  6  Bell's  App,  C 
197.  Could  the  plaintiff,  in  such  a  case,  first  sue  in  England,  and  then  go  to  Scotland  and 
repeat  his  action,  in  order  to  get  the  larger  redress  ?  It  is  a  common  case  in  Scotland,  when  a 
person  has  been  tried  for  an  assault,  that  he  cannot  be  thereafter  tried  for  murder  when  the 
wounded  person  dies,  because  the  species  fa^ti  are  the  same.  So  here  the  identical  acts  of 
adultery  on  which  the  decree  in  England  was  founded,  became  again  the  subject  of  litigation  in 
Scotland.  This  plea  setting  forth  that  fact,  is  in  every  view,  therefore,  a  plea  in  law. — Ersk.  4, 
3,  4;  Story's  Conflict  (last  ed.),  162.  The  Judges  below  say,  that  if  the  wife  had  been  an  actor 
in  England,  the  case  would  have  been  different — and  they  rest  their  decision  on  the  view,  that 
she  acted  strictly  on  the  defensive.  That  is  quite  an  erroneous  view.  But  whether  she  was  an 
actor  or  not,  it  is  enough  for  us  to  say,  that  the  subject-matter  of  complaint  has  already  been 
disposed  of  by  a  competent  Court,  and  the  redress  is  exhausted.  The  wife's  proper  course 
would  have  been,  instead  of  praying  for  a  divorce  a  mensd  as  she  did,  to  have  simply  defended 
the  suit,  and  commenced  immediately  her  action  of  divorce  in  Scotland,  in  which  event  the 
former  suit  might  have  been  stayed  till  the  latter  was  disposed  of.  This  case  is  distinguishable 
from  iVarrender  w,  Warrender,  2  S.  &  M*L,  154  (8  Sc.  Jur.  56),  for  Warrender  was  a  domi- 
ciled Scotsman  by  choice  and  actual  residence ;  here  Geils  was  a  young  Scotsman,  who  had 
never  chosen  any  domicile,  for  his  constructive  domicilium  originis  can  scarcely  be  called  such. 
Besides,  the  decree  in  England  had  the  effect  of  severing  the  domicile  of  the  wife,  and  giving 
her  one  of  her  own.  She  therefore  went  to  Scotland  as  one  having  an  English  domicile.  This 
case  comes  nearer  Toveyw,  Lindsay ^  i  Dow,  118;  and  Lords  Eldon  and  Redesdale  strongly 
disapproved  of  Scotch  Courts  entertaining  such  an  action  as  this.  But  the  case  which  entirely 
settles  the  present  is  Allison  v.  Catley,  i  D.  1025,  where  all  the  Judges  expressly  held,  that  a 
decree  a  mensd  et  toro  previously  oStained  in  England,  was  a  bar  to  an  action  of  divorce  a 
vinculo  in  Scotland.  If,  therefore,  that  case  is  law,  the  present  judgment  of  the  Court  below  is 
wrong. 

Dr,  Addams  and  Moncreiffior  respondent. — i.  It  is  said  the  record  was  not  closed,  but  the 
answer  is,  that  this  is  not  a  judgment  on  the  merits.  Both  parties  treated  this  in  the  Court 
below  as  a  dilatory  defence,  and  it  would  upset  the  long-established  practice  in  Scotland  if  it 
were  to  be  held,  that  in  a  plea  of  this  kind,  the  record  must  be  closed.  In  IVarrender's  case^  the 
plea  to  jurisdiction  was  raised  exactly  as  it  was  here,  and  in  many  similar  cases  the  same  course 
is  followed — Hawkins  v.  Wedderbum,  4  D.  924 ;  Gray  v.  Polhill,  9  D.  1 146.  Moreover,  the 
appellant  was  entitled  to  waive  this  right  as  to  closing  the  record,  and  he  did  so.  But,  at  all 
events,  we  hold  that  this  is  no  plea  in  bar  at  all.  2.  As  to  the  main  question  : — The  appellant 
was  in  all  respects  a  domiciled  Scotsman.  Scotland  was  the  domicile  of  the  marriagcy  and  the 
parties  intended  to  settle  in  Scotland  inmiediately  after.  This  was  therefore  clearly  a  Scotch 
marriage,  and  the  Court  of  Session  had  jurisdiction  to  dissolve  the  marriage — IVarrender's  case^ 
supra.  This  is  a  much  stronger  case  than  Warrender' s,  for  there  the  residence  of  the  husband 
was  occasional,  while  here  it  was  continuous.  Then,  when  the  husband  sued  his  wife  for  resti- 
tution of  conjugal  rights  in  England,  she  acted  strictly  on  the  defensive.  She  could  not  decline 
the  jurisdiction ;  and  it  was  absurd  to  suppose  she  could  ask  for  a  dismissal  of  the  suit.  And 
even  if  she  had  done  so,  the  Court  would  nevertheless  have  granted  a  divorce  the  moment 
adultery  was  proved. 

[Lord  Chancellor. — Do  you  mean  to  say,  whether  she  prayed  for  a  divorce  or  not,  provided 
she  had  pleaded  adultery,  the  Court  would  make  her  take  a  divorce  ?] 

Yes.  There  are  numberless  cases  where  the  wife  would  gladly  have  taken  a  dismissal  if  she 
could  have  got  it,  but  the  Court  would  not  permit  it.  There  is  in  fact  no  such  thing  as  a  sentence 
of  dismissal  of  a  suit  for  restitution,  when  the  wife  pleads  adultery.  The  Court  has  a  well- 
founded  repugnance  to  allowing  such  a  state  of  things,  and  there  is  no  case  on  record  which 
shews  it  was  ever  done. 

[Lord  Chancellor. — But  the  opinion  of  the  counsel  on  which  the  Court  of  Session  acted,  is 
contrary  to  yours.  They  say,  "Perhaps  the  wife  might  defend  the  suit  without  praying  for 
divorce."  Now,  the  Court  below,  treating  this  as  foreign  law,  took  the  usual  course,  and  con- 
sulted counsel,  and  acted  on  the  result.  You  say  that  opinion  was  wrong ;  but  we  are  sitting  as 
a  Scotch  court,  and  I  fear  we  are  bound  to  accept  the  opinion  as  it  stands.] 

We  have  now  at  the  bar  all  the  original  proceedings  in  a  case  where  such  a  point  occurred ; 
it  is  not  reported  on  that  point     And  why  r    Because  the  Court  would  not  allow  it  even  to  be 
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argued.  The  Court  always  tenders  a  divorce  when  adultery  is  proved.  It  won't  stay  its  hand 
merely,  as  was  shewn  in  a  remarkable  case  recently — Connelly  v.  Connelly^  7  Notes  on  Eccl. 
C.  444.  In  fact,  a  suit  concluding  for  a  decree  a  mensd  is  not  a  matrimonial  suit  at  all — it  does 
not  affect  the  relation  of  marriage — it  merely  suspends  one  of  the  duties  incidental  to  marriage 
—viz.  the  duty  of  cohabitation.  The  respondent  here,  therefore,  being  shut  up  to  plead  as  she 
did,  and  to  accept  a  decree,  how  is  sh^  barred  from  asking  in  Scodand  the  larger  redress  she  is 
entitled  to  ?  In  Allison  v.  Catley^  the  circumstances  were  toto  calo  opposite.  The  wife  had 
never  been  in  Scodand ;  nor  the  husband  either,  except  for  forty  days.  It  is  said  the  decree  in 
England  severed  the  domicile  of  Mrs.  Geils ;  but  that  can  make  no  difference,  for  she  was  still 
entitled  to  seek  the  defender's  forum,  which  was  in  Scotland.  We  say,  therefore,  that  this  is  a 
bad  plea,  because — i.  what  was  obtained  in  England  was  not  obtained  at  our  primary  instance; 
2.  the  remedy  in  England  was  not  the  same  as  that  sought  for  in  Scotland.  Thus,  if  a  person 
prosecutes  for  an  assault  in  Scotland,  he  may  at  the  same  time  commence  an  action  of  damages 
for  the  same  injuries  which  formed  the  subject  of  the  prosecution.  So,  if  one  pleads  compens- 
ation in  an  action,  and  afterwards  brings  an  action  for  the  amount  so  pleaded,  the  former  deci- 
sion is  no  res  judicata  in  the  subsequent  action.  But  what  is  still  nearer  the  point  is  this,  that  if 
the  appellant  had  here  brought  his  action  of  adherence  first  in  Scotland,  and  the  respondent  had 
sec  up  adultery,  she  would  not  afterwards  be  barred  from  bringing  an  action  of  divorce.  It  is 
competent  for  a  married  party  to  apply,  in  the  first  instance,  either  for  a  decree  a  mensd  et  toro^ 
or  a  vinculo;  or,  having  already  got  the  former,  to  apply  for  the  latter,  though  no  fresh  crime 
has  been  committed.  At  least  there  is  no  case  against  this  doctrine — Bell's  Pr.  \  1540;  Duke  of 
Gordon  v.  DucJuss^  M.  5902 ;  Seton  v.  Seton^  Ferg.  Cons.  R.  428 ;  Lessly  v.  I^airn,  4  Br*  Supp. 
882 ;  Letham  v.  Provan^  2  S.  284.  The  true  criterion  is,  whether,  in  the  second  action,  the 
plaintiff  was  in  a  position  to  sue  for  the  same  remedy  as  in  the  former. 

Betfull  replied* — i.  It  is  imperative  to  close  the  record  before  a  peremptcHy  defence  can  be 
disposed  of. 
[Lord  Chancellor. — You  did  not  require  the  record  to  be  closed.] 

No ;  because  the  other  side  and  the  Court  below  insisted  on  treating  this  as  a  dilatory  defence, 
but  this  House  decided  it  was  peremptory.  In  Warrender^s  case^  there  was  a  special  agreement 
between  the  parties  to  hold  certain  facts  as  admitted,  so  as  to  enable  the  Court  to  deal  with  the 
plea  on  the  merits^ — thereby  shewing,  that  without  that  special  case  being  agreed  on,  the  record 
must  have  been  regularly  closed.  Now,  we  are  told  this  is  a  Scotch  marriage,  and  that  the 
respondent  acted  entirely  on  the  defensive  in  England;  but  both  these  facts  are  contradicted  in 
our  defences,  and  hence  the  importance  of  having  a  record  made  up,  for  at  present  we  are  at 
issue  on  the  fundamental  facts. 

[Lord  Chancellor. — I  don't  see  that  you  dispute  as  to  facts;  it  is  rather  as  to  points  of  law 
arising  out  of  those  facts.] 

We  contend,  then,  that  the  subject-matter  has  been  already  adjudicated  upon. 
[Lord  Truro. — Suppose  a  case  where  the  law  of  Scotland  allowed  interest  to  be  recovered, 
and  the  law  of  England  allowed  none.     If  the  plaintiff  first  brought  his  action  in  England,  could 
he  thereafter  commence  an  action  in  Scotland  in  order  to  get  the  interest  ?  Would  he  be  barred 
from  suing  in  Scotland  ?] 

Certainly  he  would,  simply  because  he  chose  to  avail  himself  of  the  remedy,  such  as  it  was,  of 
the  first  court.  He  took  that  remedy  for  better  and  for  worse,  and  he  must  abide  by  it ;  and  we 
say  the  same  as  to  the  wife's  remedy  in  England  in  this  case.  It  is  said  that  a  decree  a  mensd 
et  toro  in  Scotland  is  no  bar  to  a  decree  a  vinculo.  This  we  deny,  unless  some  subsequent  crime 
has  been  committed. 

Lord  Chancellor  St.  Leonards. — My  Lords,  this  is  the  case  of  a  marriage  by  a  person 
who  was  a  Scotchman,  domiciled  in  Scotland,  with  an  English  lady  of  landed  property  in  this 
country.  The  parties  went  to  live  in  Scotland.  I  think,  if  it  were  now  material  to  go  into  that 
question,  there  would  be  no  difficulty  in  establishing  that  the  domicile  was  originally,  on  the  part 
of  the  husband,  in  Scotland,  and  that  it  remains  a  Scotch  domicile.  The  residence  was,  in  fact, 
in  Scotland ;  the  visits  were  to  England. 

The  result  of  the  proceedings  shews,  that  after  a  considerable  time,  and  after  several  children 
were  born  of  the  marriage,  a  separation  in  fact  took  place  between  the  husband  and  the  wife. 
The  wife  separated  herself  from  her  husband.  A  settlement  had  been  made.  I  think  he  had 
no  property  at  that  time  in  his  possession,  but  there  seems  to  have  been  a  jointure  secured  upon 
the  Scotch  estates  for  the  lady,  and  the  husband  had  ;^i  200  a-year  secured  to  him  on  her  English 
property,  which  consisted  of  an  estate  of  between  ;£3ooo  and  ^4000  a-year. 

The  husband,  in  consequence  of  the  wife  separating  herself  from  him,  instituted  proceedings 
in  the  Arches  Court  in  England,  praying  for  a  restitution  of  conjugal  rights.  In  answer  to  that 
demand,  the  wife  set  up  a  case  of  adultery  and  cruelty,  and  a  suit  for  a  divorce  was  instituted  in 
the  Court  in  Scotland.  I  must  pray  your  Lordships  throughout  this  case  to  bear  in  mind,  that 
ve  are  now  sitting  as  in  a  Scotch  Court,  and  that  we  are  bound  to  decide  according  to  Scotch 
law ;  and  although,  in  some  parts  of  the  case,  it  may  appear  that  a  real  conflict  would  exist 
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between  that  law  and  the  law  of  England,  yet  we  are  here  bound  to  disregard  the  English  law, 
and  to  adhere  to  the  law  of  Scotland. 

My  Lords,  it  appears  that  the  nature  of  the  defence  in  England  most  have  been  that  which 
this  lady  sec  up  to  the  suit  for  the  restitution  of  conjugal  rights.  She  had  not  a  variety  of 
defences,  but  a  single  defence,  and  that  was  the  case  of  adultery.  I  need  not  go  into  the 
allegations  of  cruelty,  and  the  other  matters.  The  consequence  of  the  adultery  being  proved 
would  of  course  be,  that  the  husband  would  not  succeed  in  his  suit.  But  it  appears  clearly  enough 
from  the  case  of  Best  v.  Best^  supra,  that  formerly  a  cross  suit  was  necessary  by  the  wife,  if  she 
desired  her  defence  to  be  followed  up  by  a  decree  in  her  own  favour,  divorcing  the  husband  and 
herself  a  msnsd  et  toro.  That  form,  however,  has  long  since  been  deemed  unnecessary,  and 
very  properly  so.  A  wife  may  frame  her  defence  generally,  and  may  rest  upon  her  defence 
alone,  without  praying  for  a  divorce  a  mensd  et  toro.  If  she  did  not  pray  for  it  in  her  defence, 
she  might  pray  for  it  at  the  hearing,  and  that  would  be  equally  good.  The  result  is,  that  there 
is  no  case,  I  believe,  to  be  found,  in  which  a  wife  has  rested  simply  upon  her  defence,  and  has 
not  coupled  that  defence  with  a  prayer  for  a  divorce  from  bed  and  board. 

Now,  if  your  Lordships  will  consider  for  a  moment,  you  will  see  that  it  could  not  in  the  nature 
of  things  be  otherwise.  We  are  now  speaking  of  matters  of  substance,  and  not  of  form.  If  the 
husband  instituted  a  suit  against  the  wife  for  the  restitution  of  conjugal  rights,  what  must  be  her 
defence,  she  living  then,  of  course,  separate  from  him,  otherwise  there  could  be  no  reason  to 
institute  such  a  suit?  Her  defence  must  be,  that,  in  consequence  of  his  criminal  conduct,  (and 
it  is  only  that  particular  conduct  that  will  enable  her  to  do  so,)  she  ought  to  be  absolved  from 
her  obligations  to  live  with  him,  and  that  bed  and  board  should  be  separate  between  them.  If 
she  were  to  rest  simply  upon  the  defensive,  and  then  the  husband's  process  were  dismissed,  the 
right  would  remain  in  the  husband,  although  the  remedy  might  be  imperfect ;  but  she  would 
have  no  decree  absolving  her  from  her  liability  as  a  wife  to  consort  with  her  husband,  and  give 
him  all  the  privileges  and  rights  of  a  husband*  It  is  of  necessity,  therefore,  that  the  defence 
upon  this  ground  should  be  coupled  with  that  which  so  naturally  and  necessarily  follows  from  it, 
viz.  the  right  to  continue  in  that  situation  in  which  she  is  found  at  the  moment  that  the  pro- 
ceedings were  instituted,  living  as  a  wife  apart  from  her  husband,  and  insisting  upon  her  right 
to  continue  to  do  so.  If  you  look  at  the  rights  of  a  husband,  and  the  way  in  which  they  may  be 
exercised,  and  suppose  there  were  to  be  no  decree  of  divorce,  you  will  observe  how  defenceless  the 
woman  must  be ;  and  therefore  it  appears  to  me  to  be  a  necessary  portion  of  the  defence,  that 
she  should  have  the  relief  of  a  sentence  of  divorce.  The  question  remains  to  be  considered, 
what  the  consequence  of  having  that  relief  is.  That  is  a  totally  different  question.  But  I  must 
here,  before  I  proceed  farther,  draw  your  Lordships'  attention  to  the  nature  of  the  case,  as  regards 
the  jurisdiction  of  the  Courts  in  Scotland.  The  jurisdiction  of  the  Courts  in  Scotland  has  been 
assumed  to  rest,  independently  of  any  general  reasoning,  upon  the  fact,  that  this  lady  was  a 
Scotch  spouse.  She  is  equally  an  English  wife.  The  marriage  is  both  an  English  and  a  Scotch 
marriage.  As  the  husband  was  a  domiciled  Scotchman  when  he  married,  there  is  no  doubt  that, 
by  the  marriage,  the  wife's  domicile  followed  that  of  her  husband,  and  she  became  therefore 
a  Scotch  spouse.    There  is  no  question  about  that. 

It  is  said  that  the  divorce  here  got  rid  of  the  husband's  domicile.  But  supposing  that  to  be  sa 
—upon  which  I  would  rather  not  give  any  opinion — yet  that  would  not  create  any  difficulty  in 
this  case  as  to  the  jurisdiction  of  the  Scotch  Courts ;  because,  supposing  in  other  respects  the 

Proceedings  which  the  wife  instituted  there  to  be  right  according  to  the  law  of  Scotland,  the 
usband  being  domiciled  in  Scotland,  and  being  a  Scotchman,  the  crime  itself  having  been 
committed  in  Scotland,  there  can  be  no  question  that  the  lady  was  entitled,  as  far  as  jurisdiction 
goes,  to  take  her  remedy  against  the  husband ; — ^no  question  could  be  raised  upon  that  point. 
As  far,  therefore,  as  depends  upon  the  simple  question  of  jurisdiction,  I  think  the  case  is  free 
from  all  possibility  of  doubt    What  the  effect  or  the  proceeding  is,  is  another  question. 

Against  this  proceeding,  instituted  by  the  wife  for  a  divorce  a  vinculo  matrimonii^  the  husbafid 
pleaded  several  pleas.  He  pleaded,  first  of  all,  want  of  jurisdiction.  The  Lord  Ordinary 
repelled  that  defence  as  far  back  as  Nov.  1849,  and  that  interlocutor  was  affirmed  by  the 
First  Division  of  the  Court  in  Dec.  1849;  ^^^  there  appears  to  have  been  no  appeal  from 
that  interlocutor.  Now,  it  was  said  at  your  Lordships'  bar,  as  I  Understand,  that  not 
appealing  against  that  interlocutor  was  an  oversight,  and  that  the  great  foundation  of  the 
appellant's  argument  must  rest  upon  the  fact  of  the  want  of  jurisdiction,  and  that  it  was  open 
to  your  Lordships,  and  that  you  would  think  it  right  to  allow  the  appellant  to  appeal  from  that 
interlocutor ;  and  I  ventured  to  state,  on  the  part  of  your  Lordships,  that  if  it  were  found  that  it 
was  a  slip,  and  it  was  material,  probably  your  Lordships  might  be  induced,  if  a  strong  case  were 
made  out,  to  give  the  appellant  that  liberty.  But,  my  Lords,  it  is  quite  clear  that  the  parties 
were  perfectly  well  advised  in  not  appealing  from  that  interlocutor.  The  point  was  so  clearly 
settled,  beyond  the  possibility  of  doubt,  in  Warrendei^s  case,  in  this  House,  that  it  would  have 
been  hopeless  to  have  attempted  to  establish  the  point,  which  was  overruled  by  that  hiterlocutor. 
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Aod  therefore  it  was  tiot  on  account  of  any  slip,  but  eridently  on  mature  advice  and  consideration, 
that  the  appellant  did  not  appeal  from  that  interlocutor. 

Sir  George  IV&rrendef's  case,  which  was  decided  in  this  House,  was  the  case  of  a  Scotchman 
vho  had  married  here  an  English  lady,  but  whose  domicile  was  held  to  have  remained  in  Scotland 
dnder  circumstances  infinitely  more  difficult  than  any  to  be  found  in  this  case  ;  indeed,  there  is 
no  difficulty  whatever  in  this  case.  Sir  Geofge  Warrender  had  been  a  Lord  of  the  Admiralty, 
sod  had  for  years  resided  in  England,  and  there  were  circumstances  which  rendered  the  domicile 
open  to  considerable  auestion.  During  the  absence  of  his  wife  abroad,  adultery  was  committed 
hf  her  abroad ;  and  be  sued  in  the  Courts  in  Scotland  to  have  a  divorce.  That  divorce  he 
dhtamed,  and  this  House  established  the  divorce  so  obtained. 

Dr,  Addams.-^l  beg  your  Lordship's  pardon.  The  divorce  was  not  obtained.  The  suit 
pftxreeded  in  Scotland,  but  failed.    Sir  George  Warrender  did  not  obtain  his  divorce. 

Lord  Chancellor  St.  Leonards. — It  is  not  very  usual  to  interrupt  theu:  Lordships,  but  I 
iffl  quite  open  to  correction ;  but  it  is  utterly  immaterial  whether  the  divorce  was  actually 
tAtained  or  not— that  is  not  the  point  for  which  I  refer  to  the  case.  The  point  is,  whether  the 
^t  was  properly  maintainable  or  not.  It  was  a  question  of  jurisdiction,  and  not  a  question  with 
fRpect  to  the  divorce  afterwards ;  because  it  came  to  this  House,  as  I  am  perfectly  aware, 
before  the  case  was  disposed  of  finally.  I  was  not  interrupting  myself  with  the  consideration, 
whether  the  suit  had  succeeded  or  not.  It  is  perfectly  clear  from  the  decision  in  this  House, 
that  if  the  facts  had  been  proved,  and  if  the  divorce  had  been  obtained,  which  would  have 
depended  upon  ^bsequent  proceedings,  that  divorce  would  have  been  maintained  by  this  House. 
In  short,  the  decision  of  this  House  in  Wartender^s  case  was  this, — that  that  being  the  marriage 
of  a  Scotchman,  though  in  England,  to  an  Englishwoman,  the  domicile  remaining,  the  fact  of 
the  adultery  being  committed  abroad  was  sufficient  ground  to  give  to  the  Courts  in  Scotland  the 
pover  of  decreeing  a  divorce.  That  was  the  point  decided ;  and  whether  or  not  a  divorce  was 
ftctaally  obtained  upon  the  facts  proved,  is  wholly  immateriaL 

Now,  my  Lords^  the  result  of  that  case  clearly  proves  that  it  was  not  intended  to  appeal  against 
this  interlocutor,  and  yet  in  point  of  fact,  both  in  the  argument  at  your  Lordships'  bar,  and  in  the 
Rioted  papers,  you  will  find  that  they  still  rest  their  case  upon  the  want  of  jurisdiction.  And 
Mr.  BetheU,  who  argued  this  case  for  the  appellant,  fairly  stated,  that  it  was  exceedingly  difficult 
to  maintain  his  argument  without  constantly  referring  to  the  question  of  jurisdiction,-^and 
miring  upon  want  of  jurisdiction  in  this  case. 

Now,  my  Lords,  there  is  this  very  material  difference  to  be  considered  between  the  law  of 
Scotland  and  the  law  of  England.  By  the  law  of  Scotland,  you  may  obtain  a  decree  for  separate 
maintenance,  or  a  decree  for  separation  according  as  circumstances  may  be  proved, — ^that  is,  in 
cffea  you  may  obtain  a  divorce  a  minsd  et  toro.  Or  you  may  also  obtain  in  Scotland,  from  the 
Coorts  there,  what  you  cannot  obtain  here  —  that  is,  you  may  obtain  a  divorce  a  vinculo 
matrimonii.  Here  you  can  do  no  such  thing.  It  is  necessary,  by  our  law,  to  resort  to  parliament 
in  order  to  obtain  that  latter  relief.  And  here  that  very  relief  cannot  be  obtained,  speaking 
generally,  (there  may  be  exceptions  to  that,}  unless  the  husband  has  obtained  a  divorce  a  mensa 
tt  Ufro  in  the  Ecclesiastical  Court  before  he  comes  to  this  House  for  that  relief.  The  first  step, 
therefore,  so  far  from  being  inconsistent  with  this  claim  to  have  the  knot  untied,  the  first  step 
m  loosening  the  knot  is  considered  to  assist  this  House  in  absolutely  untying  it.  What  is 
done  by  parliament  is  considered  to  be  in  aid  and  furtherance  of  that  relief  which  has  been 
obtained  in  the  Court  below.  In  the  Courts  in  Scotland,  no  such  remedy  is  to  be  had  ;  and  no 
*uch remedy  is  necessary,  because  the  Courts  there  can,  either  as  a  second  step  or  as  a  first  step, 
Altogether  dissolve  the  marriage.  My  Lords,  there  is  one  other  distinction  to  which  I  nmst  call 
your  Lordships'  attention,^-which  is,  that  in  England,  speaking  generally,  a  woman  cannot 
obtain  a  divorce,  but  a  man  can.  In  Scotland,  the  woman's  ri^ts  and  the  man's  rights  are 
^ual.  The  woman  can  maintain  the  same  action  in  Scotland  and  avail  herself  of  the  same 
process  for  relief  against  the  husband,  as  her  husband  could  maintain  against  her. 

Keeping  these  distinctions  in  view,  I  think  your  Lordships  will  be  able,  without  difficulty,  to 
ipprehend  what  the  point  of  law  is  in  this  case.  The  point  now  before  your  Lordships  depends 
ttpon  the  second  plea— breads  it.)  Now,  in  my  view,  in  the  first  place,  1  should  say  that  plea  is 
rovnded  upon  a  false  allegation,  t  do  not  admit  that  the  pursuer  in  this  case  did  institute  a  suit 
Against  the  defender  in  the  Arches  Court  in  England.  The  husband  instituted  a  suit.  The  wife 
took  a  defence  which,  by  the  forms  of  the  Court,  amounted  to  a  counter  process  no  doubt ;  and 
te  she  had  to  prove  her  case^-for  of  course  she  had  to  prove  the  defence  she  set  up— she 
became  an  actor  beyond  all  question.  But  that  does  not  justify  the  statement  in  this  plea, 
that  she  Instituted  a  suit  against  the  defender.  She  instituted  no  suit.  She  entered  a 
defence  which,  by  the  rules  of  the  Court,  also  enabled  her — and  of  which  she  availed  herself 
^0  raise  a  counter  demand.  That  is,  not  only  to  sustain  her  defence  as  against  his 
^mediate  demand,  but  to  sustain  her  defence  for  all  time  to  come,  till  they  are  reconciled. 
The  husband  says*-*"  Restore  to  me  conjugal  rights.*'     The  wife  says-^"I  have  a  perfect 


176  REPORTS  OF  SCOTCH  APPEALS. 


defence,  but  it  will  not  do  for  me  to  rest  upon  that  defence  just  for  this  hour,  and  for  the  husband 
to  come  again,"  (as  may  possibly  be  the  case,  upon  which  I  give  no  opinion,)  he  not  being 
estopped  from  all  the  rights  which  he  would  possess  as  her  husband.  She  says — "  I  mean  as 
far  as  I  can  to  defend  myself.  And  how  am  I  to  defend  myself?  Not  simply  by  disposing  of 
your  immediate  demand  for  restitution  of  conjugal  rights,  but  by  the  Court  stating  now,  in  the 
way  in  which  my  defence  has  raised  the  question,  that  you  are  not  to  have  those  rights  restored  to 
you  at  any  future  time,  unless  we  become  reconciled.'*  That  is  a  perfect  defence.  Why  it 
should  not  be  a  good  defence  I  cannot  see.  It  is  admitted  sensibly  enough  as  a  defence.  It  is 
a  perfect  defence.  They  say,  the  lady  is  an  actor.  To  be  sure  she  is.  Suppose,  in  any  personal 
attack,  one  man  strikes  another :  The  man  who  was  Rrst  struck,  knocks  the  other  down  :  No 
doubt  he  is  an  actor ;  but  is  not  that  action  a  defence  ?  Why  did  he  knock  the  other  man  down? 
— Simply  because  he  had  been  assaulted.  It  was  in  defence  ;  and,  therefore,  to  say  that  such 
a  man  is  an  actor,  is  saying  nothing  but  that  it  is  necessary  to  his  defence  that  he  should  assume 
the  part  of  an  aggressor ;  but  it  is  simply  a  defence,  for  he  did  not  begin  the  attack.  Nobody  can 
say  that  it  was  the  beginning  of  the  attack,  any  more  than  you  can  say  here,  in  my  apprehension, 
that  this  was  the  institution  of  a  suit  by  the  wife.  It  is  strictly  and  simply  a  defence  with  the 
allegation  which  enables  her  to  obtain  the  remedy  she  sought,  and  it  cannot  be  considered,  I 
think,  as  the  institution  of  a  suit.  The  appellant,  in  his  case,  takes  care  in  another  passage  to 
represent  it  as  if  the  wife  were  the  person  who  had  commenced  this  proceeding,  which  she 
certainly  was  not. 

My  Lords,  there  is  another  reason  why  the  wife  should  be  allowed  to  take  that  defence,  which 
is,  that  she  gets  a  permanent  alimony  by  it.  Of  course  she  would  be  left  without  provision 
unless  she  were  permitted  to  take  that  defence. 

My  Lords,  the  objection,  which  is  taken  partly  in  the  pleadings,  and  partly  at  your  Lordships' 
bar,  assumes  this  shape  : — Independently  of  the  question,  which  I  shall  presently  consider  more 
at  large,  namely,  the  eflfect  of  this  divorce  a  mensd  et  toro,  it  is  objected  upon  the  pleadings,  and 
also  in  argument  at  your  Lordships'  bar,  that  if  there  had  been  no  proceeding  by  the  wife,  as 
they  call  it,  in  the  Arches  Court -in  this  country,  still  she  could  not  have  sued  in  Scotland  as  the 
law  stands  there.  Now,  as  I  understand  that  point — which  was  partly  argued,  though  not  so 
much  at  large  as  it  is  stated  in  the  papers — it  depends  upon  two  or  three  authorities.  One  of 
them  is  the  case  of  McCarthy  v.  De  Caix,  which  was  before  Lord  Brougham  in  the  Court  of 
Chancery,  in  which  I  was  counsel ;  and  the  other  case  is  Lo/fy  v.  Sugden^  which  was  also  in 
this  country.  In  McCarthy  v.  De  Caixy  the  question  arose  between  the'representatives  after  the 
death  of  the  wife,  upon  the  right  to  certain  property  which  had  belonged  to  her,  and  that  involved 
the  question,  whether  the  marriage  had  or  had  not  been  properly  dissolved  by  the  authorities  in 
Denmark.  That  depended  upon  this  :  The  husband  was  a  domiciled  Dane — he  married  an 
English  lady — they  went  to  Denmark,  and  the  husband  there  obtained  an  absolute  divorce 
dissolving  the  marriage  ;  and  upon  certain  letters  which  had  been  written,  the  question  arose, 
whether  he  had  or  had  not  waived  the  right  which,  as  husband,  he  might  have  had  to  a  certain 
portion  of  the  wife's  property.  I  stated  that  I  was  counsel  in  the  case  only  for  this  reason — ^and 
I  think  my  recollection  enables  me  to  say  that  the  question  of  the  effect  of  the  divorce  was  not 
argued  in  that  case,  and  I  see  no  trace  of  it  in  the  report ;  on  the  contrary,  the  inference  is  the 
other  way  ;  and  my  strong  impression  is,  that  that  point  was  not  argued  in  that  case  ;  but  the 
Lord  Ctiancellor  took  up  the  point,  and  upon  Lolly^s  case  he  held,  that  an  English  marriage 
could  not  be  dissolved  by  a  Danish  Court — that  our  law  could  not  recognize  such  a  dissolution. 

Now  Iu>liys  case  was  of  this  nature  : — An  English  man  and  an  English  woman  were  married 
in  England.  The  man  married  twice  in  England,  the  first  wife  being  alive.  He  was  tried  for 
bigamy.  His  excuse  was,  that  the  first  wife  had  committed  adultery  in  England,  and  that  he 
had  obtained  a  divorce  in  Scotland.  All  the  Judges  were  of  opinion  that  the  marriage  was 
not  dissolved  by  the  law  of  England.  He  was  convicted  of  bigamy,  sentenced,  and  punished  by 
imprisonment  for  a  very  considerable  period,  and  afterwards  pardoned.  That  has  been  con- 
sidered, no  doubt,  a  solemn  decision  by  the  Judges  of  England  upon  the  effect  of  such  a  divorce. 
But,  in  the  first  place,  it  does  not  touch  this  case,  because  that  was  a  case  of  English  subjects 
with  an  English  domicile,  the  crime  being  committed  in  England,  with  a  residence  of  above 
forty  days  by  the  husband  in  Scotland.  It  was  an  undefended  cause  on  the  part  of  the  wife,  I 
b2lieve  ;  but  whether  that  was  so  or  not,  the  whole  object  there  really  was  to  evade  the  law  of 
England,  and  I  think  that  is  proved  pretty  clearly  by  this  fact,  that  the  husband  seems  to  have 
married  again  in  England,  as  I  collect  from  the  dates,  almost  immediately  after  the  dissolution 
of  the  marriage  in  Scodand. 

Now,  taking  that  to  bs  so,  I  am  not  here  to  advise  your  Lordships  to  dispute  that  law,  nor  to 
enter  into  it ;  but  what  does  it  lead  to  ?  It  leads  to  that  which  we  know  does  exist,  namely,  an 
actual  conflict  between  the  laws  of  Scotland  and  England.  That  is  very  much  to  be  deprecated; 
but  there  is  at  this  moment  an  actual  conflict  of  laws  between  the  two  countries.  What  then  ? 
We  have,  my  Lords,  no  power  by  the  constitution,  sitting  here  to  decide  in  a  Scotch  case,  against 
^e  law  of  Scotland,  merely  because  there  is  a  conflict  with  the  law  of  England.     Scotland  has 
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aright  to  her  laws,  and  to  have  them  administered  according  to  the  law  of  Scotland,  just  as 
moch  as  England  would  claim  to  have  her  rights  established  according  to  the  law  of  England. 
But  do^s  that  conflict  affect  a  case  of  this  sort,  where  you  are  sitting  as  in  a  Scotch  Court,  and 
hare  to  decide  what  is  the  Scotch  law  ?  I  will  shew  to  your  Lordships  what  was  the  opinion  of  the 
Dobband  learned  Lord  who  decided  the  case  of  McCarthy  v.  De  Caixy  and  who  relied  so  much  upon 
UU/s  case,  when  the  same  argument  was  pressed  upon  him  in  JVarrender's  case.  It  could  not 
be  more  pressed  than  it  was  there.  His  own  opinion  was  constantly  referred  to,  and  pressed 
apoD  him,  and  it  was  said — how  can  you  decide  in  favour  of  the  jurisdiction  in  Scotland  after 
the  opinion  you  have  expressed,  that  an  English  marriage  could  not  be  dissolved  in  Denmark, 
and  aiter  saying  that  you  thought  Loll/s  case  could  be  supported  ?  In  answer  to  that,  the  noble 
and  learned  Lord  closes  with  this  observation : — "  I  think  that  this  judgment  does  not  break  in 
on  LoUfs  case.  This  is  a  decision  in  reference  to  the  law  of  Scotland,  a  judgment  founded  on 
which,  we  now,  as  a  Court  of  Appeal,  confirm.  Lollys  case  refers  to  the  law  of  England.  The 
note  of  what  I  said  in  Chancery  in  McCarthy  v.  De  Caix^  read  from  the  printed  case  by  my 
Dobie  and  learned  friend,  may  or  may  not  be  correct.  I  did  not  correct  this  note,  nor  did  I 
know  of  it  until  I  saw  it  in  these  papers.  Whatever  opinion  I  may  have  entertained  of  Lolly* s 
case  in  the  Court  of  Chancery,  or  privately,  cannot  affect  my  judicial  opinion  in  this  House, 
sitting  as  a  member  of  a  Court  of  Appeal  on  a  case  from  Scotland.**  Whatever  opinion  my 
noble  and  learned  friend  may  have  entertained  as  to  the  law  established  by  those  cases,  he  was 
dearly  of  opinion,  in  which  I  entirely  concur  with  him,  that  it  could  not  be  made  the  ground  of 
an  objertion,  sitting  in  appeal,  as  we  are  now,  upon  cases  from  Scotland. 

I  shall  therefore  dismiss  those  cases  altogether  from  my  consideration,  and  I  shall  assume,  as 
I  am  entided  to  do,  that  the  jurisdiction  in  this  case  was  perfect,  and  that  the  only  question  is — 
has  the  wife  lost  her  right  to  go  to  the  Courts  of  Scotland  for  further  relief,  in  consequence  of 
the  relief  which  she  has  obtained  in  the  Courts  of  this  country  ? 

My  Lords,  the  principal  case  which  was  relied  upon  in  support  of  that  doctrine,  (indeed  it  is, 
I  may  say,  the  only  case,)  was  the  case  of  Allison  v.  Calley,  supra.  That  was  a  case  in  which 
a  marriage  was  contracted  in  England  between  two  parties  who  were  English  by  birth  and 
domicile.  The  husband  going  to  Scotland,  as  is  usual  in  these  cases,  and  residing  there 
upwards  of  forty  days,  commences  an  action  of  divorce  in  Scodand,  alleging  his  wife  to  have 
committed  acts  of  adultery  in  England.  She  was  not  present,  but  she  was  served  at  his 
residence  or  domicile,  still  being  with  him.  The  Courts  at  that  time  were  very  much  em- 
hanassed  upon  the  question  as  to  irregular  marriages  in  Scotland,  which,  it  was  supposed,  would 
have  led  to  a  conflict  between  the  laws  of  that  country  and  the  laws  of  this  country.  We  are 
perfecUy  agreed,  I  think,  in  England,  to  admit  the  validity  of  what  may  be  called  irregular 
nttmages,  if  they  are  properly  constituted  marriages  by  the  law  of  Scotland, — although,  cer- 
tainly, it  is  impossible  to  shut  one's  eyes  to  the  fact,  that  they  are  marriages  which  are 
celebrated  there  for  the  purpose  of  evading  the  law  of  England.  This  country,  however,  has 
admitted  that  those  are  legal  marriages.  The  question  of  the  dissolution  of  a  marriage  is 
altogether  a  different  question,  and  to  that  I  must  call  your  Lordships'  attention.  In  the  course 
pf  the  discussion  in  this  undefended  case,  it  appeared  that  the  husband  had  a  proceeding  pend- 
ing in  the  Consistory  Court  in  England,  and  that  he  had  obtained,  pending  the  proceedings  in 
Scotland,  a  divorce  a  mensd  et  toro  here.  It  did  not  appear  when  it  was  that  he  commenced 
those  proceeding's.  The  Judges  saw  the  great  difficulty  which  arose,  as  appears  from  the 
Judges'  opinions  in  the  case  before  your  Lordships,  knowing,  as  they  could  not  but  know,  that  it 
was  a  case  in  which  it  was  intended  to  evade  the  law  of  England,— it  being  the  case  of  English 
subjects  domiciled  in  England — the  alleged  adultery  being  committed  in  England — the  husband 
P>ing  to  reside  a  short  time  in  Scotland  for  the  mere  purpose  of  giving  him  a  right,  in  respect 
of  domicile,  to  commence  proceedings  there.  The  wife  not  appearing,  the  Court,  of  course,  saw 
that  it  was  a  mere  attempt  to  make  use  of  the  Scottish  jurisdiction  in  order  to  evade  the  law  of 
England,  to  which  the  parties  were  subject.  Now,  upon  the  point  to  which  I  have  just  called 
your  Lordships'  attention,  the  Judges  make  this  observation, — "But  we  rest  our  opinion  chiefly 
on  the  more  comprehensive  and  clearer  ground,  that  the  pursuer  having  already  obtained  all  the 
reparation  which  the  wisdom  of  the  law  of  his  own  country  has  thought  due  and  sufBcient  for 
the  wrong  he  has  suffered,  cannot  afterwlrds  insist  for  any  additional  reparation  from  the  law  of 
another  country,  though  he  may  have  qualified  himself,  by  forty  days*  residence,  to  sue  in  its 
Courts.  The  sentence  he  has  obtained  in  the  Consistory  Court  of  England  is  truly  a  sentence 
of  divorce  upon  proof  of  adultery.  This,  we  observe,  is  the  name  it  receives  in  the  books  of 
that  law,  as  well  as  of  the  canon  law.  Though  it  is  not  divortium  a  vinculo  matrimonii: 
Its  proper  character  and  denomination  is  divortium  a  mensd  et  toro*  It  is  still  a  divorce,  and 
the  only  divorce  known  to  that  law  under  which  both  parties  have  always  lived — under  which 
their  marriage  was  contracted — and  in  the  territory  of  which  the  marriage  vow  is  said  to  have 
De«n  broken."  Now,  my  Lords,  I  can  only  say  I  entirely  concur  in  that  view.  I  think  it  is 
^  only  a  legal,  but  a  wholesome  view,  and  that  it  prevents  that  which  it  is  so  desirable  to 
pf^snt,  a  resort  first  to  the  law  of  England,  by  which  the  parties  are  clearly  bound,  and  then  a 
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resort,  in  order  to  obtain  relief  which  the  law  of  this  country  does  not  give,  and  cannot  give,  to 
a  foreign  country,  which  Scotland  is  for  this  purpose,  in  evasion  of  thai  rule  of  law,  the  benefit 
of  which  the  panics  take  here  as  far  as  they  can  obtain  it. 

But,  my  Lords,  you  will  find  that  my  Lord  FullerCon  thinks  that  the  same  nile  applies  to  the 
wife.  "Accordingly,"  he  says,  ''I  should  think,  that  if  a  wife,  whether  generally  domiciled  ID 
Scotland  or  not,  does,  during  a  residence  of  the  married  parties  in  England,  resort  to  the 
English  Courts  for  redres;  on  the  score  of  adultery,  and  obtains  that  redress,  she  would  be 
barred,  according  to  the  principle  of  the  case  of  Allison  v.  Calley,  from  raising  a  new  action, 
on  the  same  grounds,  in  the  Courts  of  Scotland."  How  far  the  Courts  of  Scotland  may  bold 
that,  looking  to  their  own  jurisdiction,  I  will  not  venture  to  say ;  but  it  so  far  harmoniies  with 
that  case,  and  as  it  is  not  a  point  now  before  your  Lordships,  I  certainly  shall  not  enter  any 
farther  into  the  discussion  of  that  question. 

The  Lord  Ordinary  enters  into  the  question  in  a  very  elaborate  paper — (reads  parts  of  Lord 
Ordinary's  note.)  1  think,  my  Lords,  that  those  opinions  go  very  tar  to  remove  any  danger 
which  might  be  apprehended  from  an  abuse  by  any  party,  if  such  should  be  attempted,  <n  a 
resort  to  the  jurisdiction  of  the  Courts  in  Scotland. 

The  Lord  President  expresses  the  opinion,  that  the  lady  might  have  gone  into  a  Court  in 
Scotland  even  if  the  suit  had  ended  adversely  to  her  in  England.  He  says, — "  Had  decree 
been  given  against  her  in  that  suit,  could  it  have  deprived  her  of  her  right  to  sue  here  for  a 
total  divorce  r  I  apprehend  not."  Now  that  is  going,  of  course,  a  great  deal  farther  than  youi 
Lordships  are  called  upon  to  go,  in  order  to  sustain  the  decision  of  the  Court  below  in  this 

My  Lords,  it  was  said  by  Lord  FuUerton,  upon  whose  opinion  this  appeal  very  much  rests, 
that  the  wife  was  an  English  woman.  He  says, — "  She  would  at  once  have  declined  the  juris- 
diction, or,  at  all  events,  have  instantly  raised  her  action  in  this  country,  and  pleaded  that  action 
in  defence  against  the  English  suit.  I  am  far  from  saying  that  that  objection  would  have  been 
suxessfuL"  Now,  my  Lords,  I  apprehend  it  clearly  would  not  have  been  successful 
The  Court  in  this  country  never  would  have  stopped  its  own  proceeding  because  pro- 
ceedings had  been  raised  in  a  foreign  country  by  an  adverse  party.  The  proceedings  in  the 
Ecclesiastical  Court  here  never  would  have  been  stopped  simply  because  the  defendant  had 
attempted  to  evade  its  jurisdiction,  and  had  had  recourse  to  another  country.  But  it  was  said 
in  argument  at  your  Lordships'  bar,  following  that  up  in  a  great  measure,  that  she  should  have 
gone  to  Scotland,  as  I  took  it,  concurrently  with  the  suit  here,  and  then  the  suit  here  would 
have  been  suspended.  That  is  in  effect  the  same  thing,  though  no  authority  is  cited  for  that. 
Such  a  pro::eeding  as  that  would  at  once  have  produced  a  real  conflict.  The  Courts  of  the  two 
countries  would  be  in  opposition  to  each  other,  but  I  do  not  apprehend  that  the  Courts  of  this 
country  would  have  stopped  a  suit  here,  in  order  to  see  what  might  be  the  result  of  a  suit  in 
Scotland. 

My  Lords,  Lord  Cuninghame  puts  the  case  a  great  deal  higher.  He  says —  "  Now,  suppose 
it  were  found  in  our  Court,  in  an  action  of  mere  adherence,  that  the  complaining  spouse  had 
been  guilty  of  adultery,  and  that  the  defender  was  not  bound  to  adhere,  or,  in  a  suit  for  separa- 
tion, that  the  defender  had  been  guilty  of  adultery  authorizing  a  decree  of  separation,  woald 
tlie??  juilgments  constitute  any  valid  or  reasonable  defence,  in  our  Court,  against  a  subsequent 
proiri^-  iif  divor;e  a  vinculo  matrimonii f  They  have  never  been  so  considered,  and,  io  my 
view,  (hivvfould  form  strong  corroborative  grounds  for  the  ultimate  remedy."  Now,  that  is  very 
strtm  ;,  I.t  your  Lordships  find  here,  that  the  learned  Judge  »ays  it  has  never  been  considered, 
th:u  1.1  jni,'  the  first  step  would  be  any  bar  to  taking  the  higher  step  afterwards,  but,  on  the 
conir  II'..  in  which  1  agree  with  him,  it  would  be  a  strong  corroborative  ground  for  the  ultiioaie 
rcinoilv  "In  such  a  case,"  he  says,  "there  is  no  principle  for  holding,  that  a  spouse,  by 
takihi;  ;lie  lesser  remedy  in  the  first  instance,  is  precluded  from  the  greater  relief,  or  has 
ab  iTia-imii  his  right  to  it.  There  may,  indeed,  often  be  reasotis,  in  eases  like  the  present,  for 
indii  :iv^  uives  to  refrain  for  a  time  from  dissolving  the  marriage  tie  with  their  husbands.  BU 
Mhon  iii.lginent  of  separation  is  pronounced  on  evidence  of  guilt  found  to  be  sufBc lent,  then 
mn>  \i\  Lieiieral  be  less  reluctance  io  the  injured  parties  to  pursue  for  the  ulterior  remedy. 
Thi'ir  nyhi  to  do  so  has  never  been  questioned  in  any  case  on  record."  And  then  he  quotes— 
and,  having  referred  to  the  original,  1  find  he  perfectly  quotes — from  a  passage  in  Erskine: 
"  On  the  contrary,  Mr.  Erskine,  when  treating  of  our  actions  of  separation  as  distinguished  from 
divorce  <t  vinculo  matrimonii,  says,  that  "the  Judge  will,  on  proper  proof, authorize  a  separaliM 
((  m/'nA  el  foro,  and  award  a  separate  alimony  to  her,  suitable  to  her  husband's  fortune,  to  l^e 
III  \ce  frrjm  the  time  of  the  separation,  and  to  continue  till  there  shall  be  either  a  reconcihatiM 
L.*iwcen  the  parties,  or  a  sentence  of  divorce."  There,  of  course,  he  means  a  sentence  of 
Ei-par.iiion,  su:h  as  would  altogether  untie  the  knot  and  dissolve  the  marriage.  There  is  M 
authorii)  to  the  contrary.  The  learned  Judge  says,  "The  right  to  do  so  has  never  be« 
questioned  in  any  case  on  record."  No  such  case  has  been  quoted  at  your  Lordships'  bar,  vA 
I  think,  therefore,  we  may  sa^ly  assume  it  to  be  the  law  of  Scotland,  that  the  wife  might  &<■ 
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obtain  in  Scotland  a  divorce  a  mensd  et  toro^  and  then  afterw^ards  maintain  another  suit  for  a 
divorce  a  i/inculo  matrimonii. 

Now,  my  Lords,  if  that  be  so,  we  then  come  to  a, very  important  question  about  the  analogy 
benreen  the  law  here  and  the  law  in  Scotland.  But,  before  I  approach  that,  I  will  refer  to  an 
argasient  which  was  advanced  at  your  Lordships'  bar  on  the  part  of  the  appellant,  taking,  by 
way  of  illustration,  the  case  of  a  contract  for  the  purchase  of  land  in  this  country.  It  was  said 
troly  that  the  party  would  have  two  remedies — one  to  bring  an  action  for  damages,  and  the  other 
to  file  a  bill  for  a  specific  performance ; — ^but  the  learned  counsel  asked,  Was  there  ever  an 
instance  of  a  man  first  bringing  an  action  for  damages,  and  then  filing  a  bill  for  specific  per- 
formance? Probably  not,  and  for  this  reason,  that,  in  point  of  fact,  the  two  remedies  are 
inconsistent  A  man  has  the  choice  of  two  remedies  ; — he  may  either  go  to  law  for  damages, 
and  keep  his  estate,  of  he  may  insist  upon  it  that  the  agreement  ought  to  be  executed  in  specie^ 
and  that  he  has  a  right  to  divest  himself  of  the  estate,  which  the  purchaser  is  bound  to  take, 
paying  him  the  whole  of  the  purchase-money,  and  not  leaving  him  to  require  any  measure  of 
damages.  The  case,  therefore,  does  not  apply.  But,  observe,  that  even  that  case  is  not  entirely 
h-ee  from  difficulty ;  for  supposing  a  purchaser,  in  the  first  instance,  to  file  a  bill  for  specific 
{>erforniance,  and  to  fail,  he  is  left  at  liberty — and  in  many  instances  that  liberty  has  been 
exercised  with  very  great  advantage — after  having  attempted  to  obtain  a  specific  performance, 
his  bill  having  been  dismissed,  to  resort  to  law  for  damages,  and  he  has  often  recovered  very 
ample  damages.  Take  the  case,  again,  of  a  vendor.  A  vendor  files  a'  bill  for  specific  per- 
formance, and  his  bill  is  dismissed — he  may  go  to  law  for  damages,  and  may  recover  damages. 
So  that,  in  point  of  fact,  the  two  remedies,  where  they  are  not  inconsistent,  may  be  resorted  to 
even  in  the  only  case,  which  has  been  put  by  way  of  analogy  in  the  law  of  England.  If  the  two 
remedies  are  inconsistent,  a  man  must  take  his  choice  of  one ;  but  if  they  are  consistent,  he 
may  try  one,  and,  though  he  may  fail  in  that  trial,  he  may  resort  to  the  other,  and  succeed  upon 
that. 

Now,  my  Lords,  let  us  consider  for  a  moment  how  the  matter  stands  as  regards  the  law  of 
England  and  the  law  of  Scotland.  No  man  can  dispute  that  this  lady,  by  the  law  of  Scodand, 
with  which  the  law  of  England  could  not  interfere,  might  have  resorted  to  Scotland  in  the  first 
instance,  and  have  obtained  a  decree  of  divorce  a  vinculo  matrimonii.  That  is  beyond  all 
question.  It  is  equally  clear,  I  think,  that  she  might  have  gone  to  Scotland  and  have  obtained, 
in  the  first  instance,  the  lesser  remedy  of  a  divorce  a  mensd  et  toro^  and  afterwards  have  main- 
tained a  suit  for  an  absolute  dissolution  of  the  tie  of  marriage.  It  was  said  at  the  bar  in  the 
course  of  the  argument,  that  the  latter  remedy  could  not  be  resorted  to  unless  for  a  subsequent 
crime.  No  authority  was  quoted  for  that,  and  I  take  it  to  be  clear  that  it  is  not  the  law  of 
Scotland.  Of  course  subsequent  crime  might  and  would  entitle  the  aggrieved  party  to  the 
remedy,  but  the  remedy  exists  without  subsequent  crime.  If  the  wife,  by  the  law  of  Scotland, 
which  we  are  bound  here  to  administer,  could  obtain  a  release  altogether  from  the  marriage  in 
Scotland,  in  the  first  instance,  or  even  obtain  it  by  steps — if  the  husband  elects  to  come  into  the 
Courts  of  this  country  in  the  first  instance,  and  asks  for  a  restitution  of  conjugal  rights,  which 
she  had  refused  to  him,  and  which,  therefore,  naturally  would  lead  him  to  suppose  she  would 
have  resort  to  the  remedies  to  which  I  have  referred— for  she  had  ceased  to  act  as  the  wife  of 
this  gentleman — ^she  had  absolved  herself  from  the  marriage  tie,  and  only  wanted  what  was  ne- 
cessary to  obtain  a  legal  confirmation  of  an  act  which  she  herself  had  committed,  namely,  the 
act  of  separating  herself  from  her  husband,  as  it  is  alleged,  with  sufficient  cause, — then,  can  the 
act  of  the  husband  take  away  from  the  wife  the  right  which  she  has  by  law  to  the  remedies  to 
which  1  have  referred ;  and  if  it  cannot,  which  clearly  I  apprehend  it  cannot,  the  question 
simply  is,  what  is  the  effect  of  the  act  which  she  herself  has  committed,  in  tlie  suit  instituted 
in  this  country?  She  was  dragged  into  Court.  She  was  compelled  to  go.  Supposing 
she  had  taken  the  advice,  which  was  not  offered  to  her  at  the  time,  but  which  Lord 
Fullerton  gave  to  her  at  a  later  period,  and  supposing  she  had  acted  upon  that  advice,  there 
would  have  been  a  decree  against  her  in  her  absence,  and  she  would  have  been  subject  in  this 
country  to  have  had  that  decree  enforced  against  her  for  the  restitution  of  the  conjugal  rights 
which  she  had  refused  him.  The  decree  would  have  gone  against  her  beyond  all  question.  Is 
she  to  submit  to  that  when  she  has  a  defence  open  to  her,  which,  as  I  have  before  stated,  would 
make  perpetual  that  separation  which  has  already  taken  place  in  point  of  fact  ?  Can  it  be 
assened,  then,  that  because  she  has  taken  the  remedy  which  she  is  entitled  to  in  the  suit  instituted, 
not  by  her,  but  by  the  husband — because  she  has  taken  the  only  defence  that  was  open  to  her — 
for  there  is  no  other  remedy  open  to  her,  (whether  she  was  entitled  to  ask  for  a  divorce  a  mensd 
et  toro,  I  do  not  trouble  myself  at  this  moment  with  considering) — the  only  defence  which  was 
open  to  her  was  that  of  cruelty  and  adultery, — she  makes,  therefore,  no  other  defence,  but  upon 
that  defence,  by  the  course  of  the  Court,  she  is  entided  to  the  relief  she  obtained, — can  it  be  in- 
sisted, that,  because  she  took  that  which  the  Court  tendered  to  her,  because  she  obtained 
that  relief  which  the  law  gave  to  her,  she  is  therefore  to  be  estopped  from  resorting  to  a  higher 
remedy,  to  which  she  was  entitled  before  the  suit  was  instituted,  and  which  she  has  done  no 

N  2 


180  REPORTS  OF  SCOTCH  APPEALS. 

act  to  deprive  herself  of  the  benefit  of?  If  we  look  to  the  operation  of  the  law  of  England 
and  the  law  of  Scotland,  we  shall  find,  that  by  upholding  this  decision,  we  put  them  perfectly 
upon  the  same  footing.  The  law  of  England  differs  from  that  of  Scotland  as  to  the  right  of 
the  wife  being  co-equal  with  the  right  of  the  husband  ;  but  in  other  respects  it  stands  precisely, 
as  it  appears  to  me,  upon  a  similar  footing,  with  this  difference  only — ^a  difference  which  the  law 
of  each  country  itself  introduces— namely,  that  in  England  you  must  have  a  divorce  by  parlia- 
ment in  order  to  dissolve  the  tie,  and  in  Scotland  the  Court  itself  can  untie  the  knot.  But  in 
England,  as  I  before  stated,  when  the  husband  is  asking  for  a  divorce,  for  the  exercise  of  the 
highest  power  which  the  country  can  exercise,  so  far  from  its  being  considered  an  objection, 
that  he  has  already  obtained  a  divorce  a  mensd  et  toro,  unless  he  obtains  that  divorce  in  the  first 
instance,  he  is  not  entitled  to  the  higher  remedy.  Then,  if  the  wife  by  the  same  law  obtain — 
not  herself  having  instituted  the  suit,  which  I  do  not  enter  now  upon,  sls  it  is  not  before  the 
House,  and  as  it  introduces  an  additional  difficulty — ^but  if  she  obtain  that  same  remedy  which 
he  obtains,  and  if  she  can,  in  the  Court  in  that  country  to  which  she  has  a  right  to  resort,  a 
resort  which  your  Lordships  can  prevent  her  from  having,  obtain  a  divorce  a  vinculo  matrimoniiy 
do  not  the  parties  stand  upon  precisely  the  same  footing  ?  The  administration  of  the  laws  of 
the  two  countries  is  different,  but  is  there  any  difference  in  degree  ?  Is  there  any  difference  in 
the  remedy  ?  She  has  a  right  to  dissolve  the  marriage  altogether.  She  has  not  lost  that  right, 
and  I  think,  therefore,  as  far  as  these  points  go,  I  ought  to  recommend  to  your  Lordships  to 
affirm  the  decision  of  the  Court  below  which  is  complained  of. 

My  Lords,  I  haVe  not  hitherto  mentioned  one  point  which  was  raised,  and  I  may  say  pleaded. 
It  was  insisted  that  the  record  was  not  properly  closed  upon  the  pleadings,  and  that,  therefore, 
the  case  should  be  remitted.  There  has  also  been  a  discussion  in  this  case  upon  the  nature  of 
the  plea,  upon  which  my  noble  and  learned  friend  then  advised  the  House,  that  this  suit  was 
maintainable,  but  it  is  now  said  that  the  proceedings  were  not  properly  closed.  It  does  not 
appear  to  me  that  that  objection  can  be  maintained.  Whatever  be  the  nature  of  the  plea,  it  is 
a  plea  in  bar  of  the  action.  The  real  contest  was  in  regard  to  the  jurisdiction  and  the  domicile. 
That  was  disposed  of  by  the  first  plea,  and  then  the  parties  took  the  second  plea  as  a  plea  in 
bar  of  the  proceedings.  My  own  impression  is,  (I  imderstand,  however,  that  my  noble 
and  learned  friend  entertains  a  different  view  upon  that  point,)  that  it  is  not  a  case  which  falls 
within  the  provisions  of  the  act  of  parliament.  That  might  have  raised  a  more  difficult 
ouestion,  but  I  apprehend  that  the  question  does  not  arise  in  this  case.  Therefore,  I  am  not 
aisposed  to  agree  in  thinking,  that  it  is  necessary  to  remit  this  case — and  that  would  be  very 
little  relief  to  the  parties — indeed,  it  would  be  none.  The  question  upon  the  pleas  was,  what 
was  the  effect  of  the  proceedings  in  England  ;  and,  according  to  my  view,  in  order  to  give  the 
parties  that  benefit  to  which  they  were  entitled  it  was  necessary  that  they  should  have  the 
power  of  instituting  those  proceedings  which  they  instituted  in  Scotland. 

Upon  the  whole,  therefore,  my  Lords,  I  propose  to  move  that  the  interlocutors  appealed 
against  be  affirmed. 

Lord  Truro. — My  Lords,  I  will  occupy  as  short  a  time  as  possible  in  this  case,  but  I  think 
it  necessary  to  add  a  few  words  to  what  has  fallen  from  my  noble  and  learned  friend,  as  I  am 
not  quite  sure  that  I  have  correctly  followed  him  in  some  of  the  reasonings  which  he  has  urged. 
Though  I  concur  with  him  in  the  main  in  the  judgment  which  he  has  moved  your  Lordships  to 
pronounce  in  this  case,  I  should  desire  an  opportunity  of  stating  my  own  reasons  for  the  judgment 
which  I  advise  your  Lordships  to  give,  lest  I  should  have  misunderstood  the  argument  of  my 
noble  and  learned  friend. 

The  first  point,  upon  which  I  would  address  your  Lordships,  is  the  application  to  amend.  The 
object  of  that  amendment  was  to  bring  before  your  Lordships,  as  my  noble  and  learned  friend  has 
stated,  the  question  which  I  think  was  solemnly  decided  in  Warrender  v.  Warrender,  I  agree 
with  my  noble  and  learned  friend,  that  it  would  be  scarcely  possible  to  consider  that  the  main 
point  in  which  the  parties  were  interested — viz.  the  available  authority  of  the  Courts  in  Scotland 
to  annul  the  marriage  in  question — could  have  escaped  their  attention  when  they  appealed  to 
this  House.  I  must  therefore  come  to  the  conclusion,  that  the  application  to  amend  is,  in  truth, 
the  result  of  subsequent  consideration,  founded  upon  some  view  or  other  which  I  think  the  House 
ought  not  to  yield  to,  unless  it  could  be  shewn  that  those  questions  which  are  legitimately  before 
the  House,  cannot  be  properly  argfued  before  the  House,  and  the  House  put  in  possession  of  the 
proper  materials  for  forming  a  judjg^ment  upon  them,  without  bringing  under  your  Lordships* 
consideration  that  interlocutor  which  is  not  appealed  from.  And  I  understood,  when  the 
application  was  first  suggested  at  the  bar,  that  it  was  rested  upon  that  ground,  which  induced  me 
to  submit  to  your  Lordships  that  it  was  founded  upon  a  misapprehension,  and  that  the  question 
which  the  pai-ties  had  professed  to  take  before  the  House,  might  be  properly  discussed  and 
properly  decided  without  there  being  any  necessity  for  amending  the  record,  and  raising  any 
question  with  regard  to  the  first  defence.  An  application,  therefore,  upon  an  appeal  brought 
before  this  House,  raising  certain  distinct  questions,  is  made  to  amend  the  record,  and  to  raise 
another  point,  more  important  and  more  difficult  than  any  .which  has  been  raised  for  your 
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Lordships'  judgment  by  this  appeal,  that  other  point  being  one  which,  in  truth,  has  been,  I 
apprehend,  so  solemnly  decided  by  this  House,  that  I  very  much  doubt  whether  even  in  a  case 
legitimately  coming  before  your  Lordships  in  the  shape  of  an  appeal  from  the  Scotch  Courts,  it 
Tcttld  be  allowed  to  be  argued.  -But  however  that  may  be,  inasmuch  as  the  parties  are  in  a 
condition  to  receive  the  judgment  of  this  House  upon  the  points  which  they  have  deliberately 
raised  upon  the  record,  it  does  not  appear  to  me  that  justice  at  all  requires  that  the  amendment 
which  has  been  asked  for  should  be  granted. 

My  Lords,  the  second  point  is  the  one  to  which  my  noble  and  learned  friend  last  alluded.  It 
is  objected  that  this  record  has  not  been  properly  closed,  and  I  own  I  have  considerable  difficulty 
upon  that  subject.  My  Lords,  by  6  Geo.  iv.  c.  120,  and  by  the  rules  and  regulations  of  the 
G)urts  below,  it  is  required,  that  before  any  judgment  is  given  upon  the  merits  involved  in  a 
cause,  the  parties  shall  be  called  before  the  Judges,  and  asked  whether  the  record  is  in  a  state 
which  they  deem  perfect  and  sufficient,  in  order  properly  to  raise  the  questions  before  the  Court 
before  judgment — a  most  prudent  and  advisable  course,  and  one  which  I  think  might  very 
advantageously  be  imported  into  England,  as  it  prevents  surprise  afterwards.  I  do  not  think,  my 
Lords,  that  this  case  is  deficient  in  grounds  to  shew  the  wisdom  of  that  rule  so  in  force.  Much 
lias  been  said  in  the  course  of  this  case  below,  and  many  observations  have  fallen  from  my  noble 
and  learned  friend,  which,  as  it  appears  to  me,  manifest  the  propriety  of  that  course  being  taken, 
and  present  some  difficulty  as  to  whether  the  present  case  has  not  suffered  for  want  of  it. 

My  Lords,  the  question  which  has  been  discussed,  and  which  has  become  a  material  incident 
in  the  decision  of  this  case,  is,  what  is  the  effect  of  the  proceeding  in  the  English  Consistorial 
Court?  It  has  been  correctly  said  that  it  was  foreign  law  to  the  Court  in  Scotland.  My  Lords, 
accordiiig  to  my  humble  apprehension,  a  very  erroneous  view  is  taken  of  the  effect  of  these 
proceedings.  I  do  not  think  that  the  error  ought  in  any  degree  to  affect  your  Lordships'  judgment ; 
wt,  certainly,  it  would  be  more  satisfactory  if  it  were  otherwise.  It  is  said,  that  according  to 
the  course  of  practice  and  of  law  in  the  Ecclesiastical  Court  in  England,  a  husband  or  wife,  who, 
by  a  responsive  allegation  in  a  suit,  charges  adultery,  and  prays  a  remedy  upon  that  charge,  is 
not  the  institutor  and  originator  of  the  suit.  My  Lords,  I  am  satisfied  myself,  that  upon  a  full 
and  correct  investigation  of  that  question,  that  opinion  would  turn  out  to  be  utterly  erroneous, 
*wl  that  in  every  view,  in  point  of  law,  the  allegation,  that  the  lady  instituted  the  suit,  is  correct. 
The  process  of  every  Court  has  but  one  object,  which  is  to  bring  the  party  before  the  Court  to 
jpswer  the  matter  which  is  to  be  produced  against  him.  The  complaint  is  to  be  found  in  the 
libel  If  a  party  is  engaged  in  a  suit  before  a  Court  with  a  certain  individual,  no  allegation  is 
rapiired  to  bring  that  party  before  the  Court — ^he  is  there.  We  have  a  similar  proceeding  in 
^gland.  If  a  man  brings  an  action  against  a  debtor  for  one  cause,  and  he  has  another  cause 
or  action  which  cannot  in  point  of  form  be  joined  with  that  which  is  first  brought,  he  needs  not 
to  begin  a  new  action,  though  he  cannot  engraft  the  second  complaint  upon  the  first ;  but  without 
*ny  new  process  to  bring  his  debtor  into  Court,  he  having  been  brought  into  Court  in  the  first 
?iit,the  plaintiff  can,  what  is  called,  declare  by  the  bye  against  him,  and  he  may  go  on,  and  to  all 
mtcnts  and  purposes  that  is  just  as  much  a  suit  as  if  it  had  been  preceded  by  a  process  to  bring 
jje  party  into  Court.  And  it  is  impossible,  as  it  appears  to  me,  to  attend  to  the  judgment  of  the 
Court  below  in  this  case,  or,  I  think,  even  to  go  through  the  cases  which  are  cited  in  Best  v.  Best^ 
^thout  coming  to  the  conclusion,  that  if  the  wife  or  the  husband  advances,  in  a  responsive 
negation,  matter  which  may  be  made  the  foundation  of  a  decree,  that  libel  is  in  the  natiu*e  of  a 
W-laration*  in  a  new  cause. 

What  said  Sir  Herbert  Jenner  Fust  in  this  very  case?  Why  he  said, — originally  a  suit  was 
commenced  by  the  husband  for  the  restitution  of  conjugal  rights,  but  the  wife,  by  a  responsive 
*^?ition,  has  now  charged  her  husband  with  adultery,  and  the  cause  is  changed: — " This  was 
originally  a  suit  for  restitution  of  conjugal  rights,  promoted  by  Mr.  Geils  against  his  wife,  on 
*j|psc  behalf,  in  answer  to  his  libel,  an  allegation  was  brought  in  and  admitted,  the  purport  of 
*b>ch  is  to  charge  "  so  and  so,  "  concluding  with  a  prayer  that  the  Court  would  pronounce  a 
*ntence  of  separation  on  all  the  three  grounds.  The  nature,  therefore,  of  the  original  cause, 
^  been  altered  and  changed,  and  the  shape  it  now  assumes  is  that  of  a  cause  of  separation 
*^ought  by  the  wife."  It  is  therefore  most  material,  my  Lords,  that  this  case  should  not  give 
'»5e  to  future  litigation,  by  reason  of  an  erroneous  view  being  taken  of  the  proceeding  below, 
*hi:h  I  think  a  correct  view  of  it  would  not  justify.  I  think,  if  the  wife  had  instituted  a  suit,  the 
wect  Would  have  been,  or  ought  to  have  been,  the  same  in  this  case  as  my  noble  and  learned  friend 
^s  cited  authorities  to  shew  it  would  have  been  in  the  Courts  of  Scotland.  I  would  say,  my 
^rds,  that  it  is  extremely  material  that  a  correct  view  should  be  taken  of  these  proceedings.  But 
fortunately,  by  closing  the  record,  or  rather  not  closing  it,  but  doing  that  which  by  the  law  of 

Declaration  in  England  corresponded  to  condescendence  in  Scotland;  and  "to  declare*'  in 
*J  action,  was  tantamount  to  giving  in  a  condescendence.  The  term  is  now  discontinued,  and 
"^plaintifPs  pleading  is  called  his  "statement  of  claim";  while  the  defendant's  pleading  is 
^«led  his  "  statement  of  defence.'* 
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the  country  ought  not  to  have  been  done,  viz.  to  have  given  judgment  on  a  matter  of  merits 
without  the  record  being  closed,  or  before  it  was  closed — I  think  the  Court  below  and  the  House 
are  left  without  some  of  those  materials  which,  if  the  parties  had  been  brought  before  the  Court 
before  closing  the  record,  they  would  have  possessed ;  and  I  think  it  is  owing  to  that  omission, 
that  what  strikes  me,  with  the  greatest  respect  and  submission,  as  being  an  entirely  erroneous 
view  of  the  effect  of  the  proceeding  in  the  Consistorial  Court,  has  been  arrived  at. 

My  Lords,  whether  or  not  the  parties  would  now  derive  any  advantage  from  this  case  being 
remitted,  by  reason  of  the  record  having  been  so  closed,  is  another  question.  This  is  not  a 
technical  defect — it  arose  from  the  circumstance — I  say  it  with  all  respect  to  the  learned  Judges 
in  Scotland,  (and  I  say  that  under  the  authority  of  this  House) — that  a  mistake  was  made  in 
considering  this  plea  of  the  sentence  of  the  Consistorial  Court  in  England  as  a  dilatory  defence. 
By  the  law  and  practice  of  the  Courts,  they  are  called  on  to  decide  upon  the  validity  of  a  dilatory 
defence  without  the  record  being  closed,  and  therefore  they  held  this  to  be  a  dilatory  defence. 
The  parties  therefore  could  make  no  appeal  in  reference  to  the  record  being  closed.  They  were 
not  entitled  to  ask  for  relief  with  reference  to  that  judgment.  They  must  get  rid  of  that  judgment 
before  they  could  ask  that.  When  it  comes  to  this  House  upon  an  appeal  for  the  purpose  of 
getting  rid  of  that  judgment,  a  petition  is  presented  that  the  appeal  may  be  dismissed  and 
disallowed  upon  the  ground  that  it  is  a  dilatory  defence,  and  therefore  that  an  appeal  is  not 
competent  without  leave  of  the  Court.  The  Appeal  Committee  of  the  House  of  Lords  thought 
that  too  grave  a  question  to  be  decided  there  without  the  assistance  of  learned  counsel,  and  they 
therefore  directed  that  it  should  be  argued  at  your  Lordships'  bar.  The  question  was  solemnly 
argued  at  your  Lordships'  bar,  whether  this  was  a  dilatory  defence  or  a  defence  upon  the  merits; 
and  the  House  determined  that  it  was  a  defence  which  might  be  called  a  defence  upon  merits — 
that  is  to  say,  a  defence  which  went,  not  to  postpone  the  decision,  nor  to  shew  some  other  remedy 
than  that  which  had  been  chosen,  or  a  remedy  in  a  different  form,  but  that  the  party  had  no 
remedy  at  all,  and  that  it  therefore  went  entirely  in  bar  of  the  proceedincr.  The  learned  counsel 
satisfied  your  Lordships  that  this  was  not  what  could  be  properly  called  a  dilatory  defence,  but 
that  it  went  to  the  merits  of  the  case,  and  that,  if  your  Lordships  dismissed  this  suit,  there  would 
be  no  ground  for  any  other ;  and,  therefore,  the  appeal  was  allowed  to  stand  in  your  Lordships' 
paper,  and  has  been  argued.  But,  my  Lords,  supposing  the  House  to  agree  in  that,  which  1 
humbly  conceive  is  the  correct  view  of  the  proceedings  in  Doctors  Commons — ^namely,  that,  in 
every  legal  point  of  view,  and  according  to  the  practice  of  the  Court,  and  upon  principle,  this 
lady  was  as  much  the  originator  of  a  suit,  and  as  much  a  plaintiff  in  a  suit,  as  if  her  proceeding 
had  been  the  only  one —I  think  that  the  House  would  arrive  at  precisely  the  same  conclusion 
as  it  has  now  come  to.  Regarding  it  as  a  matter  of  discretion,  I  think  it  would  not  be  the 
exercise  of  a  wholesome  discretion  on  the  part  of  your  Lordships  to  grant  the  amendment  which 
is  asked  for.  I  am  not  prepared  to  say  that  it  is  a  matter  of  right,  but  it  strikes  me,  that  if  it  is 
a  matter  of  right,  inasmuch  as  the  amendment  is  a  proceeding  which  tends  to  delay  and  expense, 
the  application  should  at  all  events  have  been  made  at  the  earliest  practicable  opportunity.  I 
think,  before  the  House  was  called  upon  to  decide  upon  the  validity  of  the  decree — before  so 
much  time  was  occupied,  and  so  much  learning  thrown  away,  the  application  should  have  been 
forthwith  made,  when,  if  this  House  had  held  it  to  be  a  substantial  defence  to  the  merits,  the 
case  could  have  been  remitted  at  once,  and  I  think  that  the  parties  should  not  have  waited  till 
after  the  argument  was  heard,  and,  in  some  measure,  the  judgment  of  the  House  sounded  upon 
the  subject,  and  then  made  their  application  for  a  remit.  My  Lords,  I  am  therefore  very  much 
disposed  to  concur  in  the  conclusion,  at  which  my  noble  and  learned  friend  has  arrived.  I  own 
I  think  it  an  important  matter,  and  I  am  not  without  considerable  doubt,  whether  this  conclusion 
is  strictly  correct,  but  I  am  satisfied  it  answers  the  justice  of  the  case.  Every  case  before  your 
Lordships  is  of  quite  as  much  importance  as  a  precedent  as  in  respect  to  the  decision  in  the 
particular  case,  and  I  think  that  this  case  may  hereafter  be  considered  as  an  authority,  that  where 
parties  are  arguing  cjuestions  without  the  record  being  closed  according  to  law,  this  House  will 
take  into  consideration,  how  far,  in  each  particular  case,  the  party  has  been  prejudiced  by  a 
departure  from  that  rule,  which  I  consider  ought  to  be  inflexible,  and  which  I  regard  as  a  very 
useful  rule. 

My  Lords,  I  will  now  pass  from  this  point  to  the  main  question  in  the  case.  The  question  is, 
is  the  defence  contained  in  the  pleas  which  have  been  brought  under  your  Lordships'  consideration, 
a  sufficient  answer  in  point  of  law  to  the  libel  of  this  lady,  in  which  she  prays  for  a  divorce 
a  vinculo  matrimonii. 

My  Lords,  it  will  be  necessary  to  consider  what  is  the  nature  of  this  first  plea.  Is  it  a  plea  by 
way  of  estoppel,  that  the  party  has  taken  a  course  which  estops  her  in  point  of  law  from  prose- 
cuting the  remedy  which  is  now  sought  in  the  Scotch  Courts,  or  is  it  in  the  nature  of  a  plea  of 
judgment  recovered?  It  seems  to  me  to  partake  more  of  the  nature  of  a  plea  of  judgment 
recovered,  than  of  any  other  plea.  But  it  is  essential  that  your  Lordships  should  bear  in  mind 
what  my  noble  and  learned  friend  has  stated  throughout,  that  you  are  sitting  in  a  Scotch  Court 
of  Appeal,  and  that  you  are  administering  Scotch  law.    Care  therefore  must  be  taken  as  to  how 
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hx  you  vill  use  authorities  of  English  law ; — they  may  be  used  to  illustrate  the  argument — ^they 

may  be  used  to  shew  that  any  principle  you  lay  down  is  worthy  of  consideration,  by  reason  of  its 

bdng  adopted  in  the  law  of  another  country.     But  English  decisions  are  not  binding  authorities 

in  questions  of  Scotch  law.     Now,  my  Lords,  I  am  not  aware  precisely  to  what  extent  the  law  of 

estoppel  prevails  in  Scotland ;  but  all  that  1  have  been  enabled  to  discover  on  the  subject  leads 

me  to  the  conclusion,  that  the  principle  prevails  there,  as  it  does  here,  with  very  little  difference. 

Every  estoppel  must  be  precise  and  distinct,  and  to  the  same  point.     This  is  an  application  in 

Scotland  for  a  divorce  a  vinculo  matrimomi.    What  has  been  done  by  this  lady  which  is 

inconsistent  with  her  prayer  for  a  divorce  so  as  to  put  the  case  upon  the  ground  of  estoppel,  and 

to  enable  the  husband  to  say — you,  by  your  conduct,  have  said  and  done  that  which  is  inconsistent 

vith  the  remedy  which  you  are  now  pursuing  ?    I  am  not  adverting  now  to  the  effect  of  the  plea 

of  judgment  recovered,  which  I  will  consider  m  a  moment.    The  authority,  which  my  noble  and 

learned  friend  read  from  the  Scotch  text  writers,  stated  that  a  divorce  a  mensd  ^//^r<?,  or  separate 

maintenance  in  Scotland,  might  be  considered  as  ancillary  to  an  ultimate  judgment  of  divorce 

a  vinculo  fmUrimonii—shemng  most  distincdy,  therefore,  that  in  the  Scotch  law  the  two  are  not 

inconsistent,  supposing  that  the  proceeding  had  been  in  Scotland,  and,  in  truth,  nothing  has 

been  urged  at  the  bar  which  at  all  makes  the  doctrine  of  estoppel  applicable  to  this  case,  so  as 

to  lead  to  the  conclusion,  that  this  plea  presents  a  good  bar  to  the  proceeding.     It  is  more  in  the 

nature  of  a  plea  of  judgment  recovered. 

This,  I  apprehend,  would  be  found  pretty  much  to  be  the  law  of  every  country,  that  where  a 
man  has  once  sought  redress  for  a  particular  injury,  he  is  not  entitled  to  split  his  complaint,  and, 
in  respect  of  the  same  subject  matter  of  complaint,  to  ask  for  one  species  of  redress  which  shall 
be  applicable  to  the  whole  subject  matter  or  his  complaint  in  one  Court,  or  at  one  time,  and  a 
different  species  of  redress  for  identically  the  same  wrong  or  matter  of  complaint  at  another 
time.  In  this  case,  I  will  suppose,  according  to  the  impressions  which  I  have  presumed  to  state 
to  the  House,  that  this  lady,  independently  of  any  suit  on  the  part  of  the  husband  for  restitution 
of  conjugal  rights,  had  commenced  a  suit  for  a  divorce  a  mensd  et  toro  in  England.  Consider 
vhat  her  situation  is.  She  is  exposed  to  the  coercion  of  her  husband.  She  stands  under  the 
legal  duty  of  cohabiting  with  him,  and  he  possesses,  independendy  of  the  interposition  of  the 
Court,  a  very  considerable  extent  of  power  in  the  way  of  compelling  her  to  do  so,  and  of 
restraining  her  free  will  and  inclination ;  and  it  is  obvious  much  distress  and  uneasiness  might 
be  occasioned  to  a  woman  who,  having  just  cause  of  separation  from  her  husband,  should  yet 
(unit,  he  desiring  to  continue  the  cohabitation,  to  protect  herself  by  the  authority  of  the  law  and 
tbe  sentence  of  a  Court.  She  is  in  a  country  where  marriages  are  indissoluble.  Remarks  are 
iQ^e  in  the  Court  below  now  and  then,  (1  am  aware  that  it  is  a  mere  form  of  expression,  and  that 
the  learned  Judges  have  a  perfectly  correct  apprehension  of  the  true  state  of  the  facts,)  that  acts 
of  parliament  for  the  purpose  of  divorce  are  sometimes  talked  of  as  remedies.  They  are  not 
remedies — they  are  new  laws.  Marriage  is  not  the  less  indissoluble  by  the  law  of  England, 
because  parliament  in  its  wisdom  will  now  and  then  annul  a  marriage  where  there  is  a  proper 
case  for  doing  so.  The  law  stands  just  as  free  from  doubt  or  ambiguity — and  it  may  just  as 
correcdy  be  pronounced  to  be  the  law  of  England,  that  marriages  in  England  are  absolutely 
uwiissoluble,  although  it  is  possible  that  next  week  a  new  law  may  be  enacted,  which  may  make 
J  particular  marriage  dissoluble.  It  is  therefore  not  a  remedy,  or  at  all  in  the  nature  of  a  remedy. 
Mr.  Justice  Story,  in  his  excellent  book  on  the  Conflict  of  Laws,  states,  that  the  annulling  of  a 
^niage  is  to  be  considered,  not  so  much  in  the  nature  of  a  civil  remedy,  as  of  a  punishment, 
*nd  as  a  course  of  proceeding  tending  to  protect  the  public  morals,  and  that  the  public  have 
^  interest  in  such  dissolution  of  marriage  on  public  grounds.  Therefore  it  is  no  inconsistency 
to  hold  that  marriages  are  indissoluble. 

In  the  case  before  your  Lordships,  the  woman  is  in  England,  where  she  has  no  means  by  any 
*^l  mode  (although  an  act  of  parliament  may  be  granted,  but  I  should  throw  that  out  of  my 
^sideration) — she  has  no  means  of  protecting  herself  from  her  husband  forcing  her  to  cohabit 
'ith  hiin.  She  resorts  to  the  law  for  that  purpose.  She  states  her  wrong,  and  she  prays  the 
protection  of  the  law,  and  accordingly  a  divorce  a  mensd  et  toro  is  pronounced,  imtil  the  parties 
*uall  be  reconciled.  She  has  come  into  a  Court  not  to  ask  partial  relief ;  she  has  not  come  to 
^vidc  her  complaint,  and  to  endeavour  to  recover  by  instalments  the  redress  which  she  desires. 
She  states  her  whole  complaint,  and  she  asks  all  the  relief  which  it  is  in  the  power  of  the  Court 
^pve;  and  she  has  not  come  to  the  same  Court  to  ask  for  any  other  relief,  for  the  very  valid 
''^n,  that  she  knows  that  it  is  not  in  its  power  to  afford  her  such  relief.  She  goes  therefore 
toScodand,  and  we  are  dealing  with  a  case  in  which  the  Scotch  Coiurts  have  jurisdiction.  She 
mere  prays  for  a  divorce  a  vinculo  matrimonii.  What  authority  has  been  cited  to  shew  that  the 
remedy  or  protection  which  she  has  obtained  by  the  divorce  granted  her  in  the  Court  of  Doctors 
Ununons,  is  a  bar  to  that  proceeding  ?  I  am  not  aware  that  any  such  authority  has  been  cited, 
*5^ept  the  case  of  Allison  v.  Catley,  which  I  will  deal  with  presently.  Has  any  principle  been 
cited?  Why,  in  England,  persons  may  have  t^o  remedies  for  the  same  complaint.  It  is  said, 
^  a  man  tnring  an  action  of  damages  for  a  breach  of  contract,  and  can  he  also  file  a  bill  for 
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specific  performan  :e.  I  can  very  readily  conceive  that  he  may  do  both.  Suppose  a  man  has  entered 
into  a  contract  for  the  purchase  of  an  estate — suppose  he  then  makes  a  sub-contract,  and  that, 
by  reason  of  the  failure  of  the  first  party,  he  himself,  not  having  t'le  power  of  conveying  the 
estate  which  has  not  been  conveyed  to  him,  is  subjected  to  an  action  by  the  other  party.  He 
may  have  a  right  to  have  the  contract  performed — he  may  have  a  right  to  require  that  he  shall 
be  placed  in  that  situation  in  which  it  was  the  object  of  the  contract  to  place  him,  but  he  may 
also  have  suffered  a  legal  injury,  by  which  he  would  become  entitled  to  a  certain  amount  of 
damages.  A  Court  of  Equity  may  say, — we  will  not  allow  you  to  have  the  remedy  of  requiring 
a  specific  performance  of  the  contract ;  but  I  apprehend,  if  it  could  be  shewn  that  real  injury 
had  been  sustained,  the  party  might  then  proceed  to  recover  damages  for  the  loss  of  the  estate. 
That  is  settled  law,  and  is  clear  enough.  This  may  be  done,  supposing  a  man  covenants  to  pay 
you  an  annuity,  you  may  bring  an  action  of  debt  for  the  annuity,  or  you  may  bring  an  action  of 
damages  for  the  non-payment  of  the  annuity,  but  you  cannot  split  your  remedy — you  cannot  do 
that  which  in  the  case  of  Lord  Bagot  was  attempted  to  be  done  {Lord  Bagot  v.  Williams^  5 
Dowl.  &  R.  87  and  719  ;  3  B.  &  C.  235  and  772).  You  cannot  go  to  a  Court  with  an  entire  demand, 
and  in  that  Court  limit  that  demand  below  its  real  amount,  and  recover,  and  then  go  to  some 
other  Court  and  recover  the  remainder.  In  Lord  Bagofs  case^  it  was  deemed  expedient  to  go  to 
a  Court  of  limited  jurisdiction,  the  object  being  to  obtain  a  judgment  quickly.  That  Court 
possessed  jurisdiction  to  an  amount  equal  to  what  was  thought  to  be  the  amount  of  the  defendant's 
property,  and  it  was  supposed,  therefore,  it  would  be  of  no  use  attempting  to  recover  more. 
Lord  Bagot  recovered  to  the  extent  he  claimed.  The  parties  afterwards  found,  that  the  defend- 
ant had  more  property  than  they  had  supposed,  and  then  they  brought  an  action  in  an  English 
Court  to  recover  the  rest.  It  was  held  that  they  could  not  do  that — and  so  it  has  been  held  in 
other  cases.  But  this  is  not  such  a  case.  Here  the  ground  upon  which  I  think,  in  concurrence 
with  my  noble  and  learned  friend,  that  this  is  no  bar,  is,  that  the  two  remedies  are  collateral— 
they  are  directed  to  distinct  objects,  and  have  totally  different  effects — and  therefore  the  circum- 
stance of  this  lady  pursuing  a  remedy  for  the  purpose  of  obtaining  protection  against  being 
compelled  to  cohabit  with  her  husband  either  during  a  given  time  or  an  indefinite  time,  is  quite 
consistent  with  the  proceedings  which  she  afterwards  instituted  ultimately  to  annul  the  marriage. 

My  Lords,  the  questfon  which  it  has  been  desired  to  raise  in  this  case,  which  would  be  in  the 
nature  of  a  review  of  a  very  important  case  decided  by  the  Scotch  law,  to  the  effect  that  an 
English  marriage  might  be  annulled  in  Scotland,  will  in  all  probability  arise  again  and  be  brought 
to  your  Lordships' bar,  because  it  is  obvious  that  the  legitimate  object  of  this  lady  is,  by  annulling 
the  marriage  under  the  law  of  Scotland,  to  free  her  estates  from  the  heavy  charge  of  ;^i2oo  a-year 
to  her  husband  for  his  life,  she  at  the  same  time  having  none  of  the  comforts  of  marriage. 

Lord  Chancellor  St.  Leonards.— That  is  under  the  settlement. 

Lord  Truro.— Yes;  it  is  a  settlement  of  ;^i2oo  a  year.  Now,  supposing  that  ultimately 
the  Scotch  Courts  should  pronounce  a  divorce,  and  the  husband  should  desire  to  bring  under  the 
consideration  of  the  House  again  the  question  of  how  far  this  marriage  is  liable  to  be  dissolved 
by  the  Scotch  Courts,  and  he  takes  proceedings  for  that  purpose  under  that  settlement,  I  can 
readily  conceive  very  many  ways  in  which  that  question  may  be  raised,  which  makes  it  therefore 
extremely  important,  not  only  what  may  be  the  ultimate  judgment  of  this  House,  but  that  a 
correct  vi2w  should  be  taken  of  the  grounds  of  the  judgment  in  the  particular  case.  My  Lords, 
considering  the  great  importance  of  this  case,  I  have  searched  very  widely,  and  in  fact  made  use 
of  all  the  materials  that  were  within  my  reach,  for  the  purpose  of  seeing  if  I  could  discover  any 
principle  either  in  the  Scotch  law  or  in  the  English  law  which  it  appeared  to  me  this  House  ought 
to  adopt  as  applicable  to  this  cas3,  but  I  cannot  find  any  which  would  go  to  shew,  that  pursuing 
a  collateral  remedy  of  this  description,  is  any  bar  to  the  pursuit,  either  in  the  same  Court  or  in 
another  Court,  of  a  farther  remedy.  The  two  things  may  well  stand  together,  and  I  think  that 
disposes  of  the  only  or  the  principal  difficulty  arising  out  of  the  case  of  Allison  v.  Catley,  A 
great  many  remarks  are  introduced  into  that  case,  but  what  is  the  decision  that  was  come  to? 
The  case  was  decided  upon  the  ground  of  jurisdiction.  The  Court  had  nothing  to  do  with  what 
was  the  effect  of  the  English  divorce.  It  is  said  the  man's  residence  in  Scotland  was  only 
colourable.  I  am  not  aware  that  there  is  such  a  thing  as  colourable  residence.  When  the  law 
says  that  a  man's  residence  in  a  country  for  a  certain  space  of  time  shall  place  him  in  a  certain 
position,  I  do  not  understand  how  the  mode  in  which  he  resides  there  can  have  any  operation  in 

Qualifying  the  effect  of  the  residence.  If  a  man  resides  40  days  in  Scotland,  he  is  sufficiently 
omiciled  there  to  subject  him  to  all  the  Courts  in  Scotland,  and  to  entitle  him  equally  to  all  the 
benefits  of  the  Courts  in  Scotland.  But  if  it  was  meant  to  say  he  had  not  a  sufficient  residence 
to  give  jurisdiction  to  the  Scotch  Courts,  that  was  a  solid  ground  for  disposing  of  his  complaint. 
But  in  that,  as  in  many  other  cases,  you  find  many  remarks  made  which  tend  to  destroy  our 
sympathy  with  the  applicant,  from  a  suspicion,  that  his  motives  are  not  such  as  demand  our 
approbation,  but  which  remarks  are  quite  insufficient  as  grounds  for  a  judgment.  The  effect  of 
the  judgment  in  that  case  is,  that  a  man,  no  matter  whether  he  be  an  Englishman  or  a  Scotch- 
man, who  sues  in  England  and  gets  a  divorce  a  mensd  et  toro^  is  barred  from  maintaining  a  suit 
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fer a  divorce  a  vinculo  matrimonii  in  Scotland.  That  is  the  judgment.  It  would  be  unfortunate 
indeed  if,  when  you  have  to  apply  a  judgment  for  the  purpose  of  forming  your  own  opinion  upon 
a  case,  you  look  to  the  remar<cs  which  fell  from  the  Judges  in  the  course  of  delivering  their 
jndgmenty  and  instead  of  considering  what  is  the  point  decided,  and  what  is  the  point  which 
legitimately  ought  to  operate  upon  the  discussion  at  the  time  you  are  using  it>  you  pick  out  here 
or  there  a  sentence  which  bears  upon  another  subject. 

My  Lords,  six  of  the  Scotch  Judges  have  said  distinctly,  that  a  judgment  of  divorce  a  mensd 
a  toro  is  a  bar  in  Scotland  to  a  suit  for  a  divorce  a  vinculo  matrimonii.  With  the  greatest  ]x>ssible 
respect  to  those  learned  Judges,  though  this  case  presents  to  my  mind  considerable  difficulty,  I 
thmk  the  view  which  my  noble  and  learned  friend  has  taken  is  the  correct  view,  and  not  that 
which  is  embodied  in  that  case.  I  think  in  this  case  the  learned  Judges'  judgment  below  pro- 
ceeds mainly  upon  the  point,  that  this  lady  was  not  the  originator  of  the  suit.  They  say  she  was 
defending  herself.  Yes,  so  she  was,  but  she  was  doing  more.  You  have  not  closed  the  record — 
you  have  not  given  the  parties  an  opportunity  therefore  of  representing  the  case  in  its  fulness  to 
foo.  She  might  have  been  dismissed  from  that  suit,  and  have  reserved  her  remedy  for  Scotland, 
if  she  had  taicen  the  defence  she  took  without  adding  the  prayer  which  is  contained  in  her 
defence,  namely,  a  prayer  for  affirmative  relief.  If  she  had  prayed  for  alimony,  (but,  being  a 
lady  of  large  fortune,  she  had  no  occasion  to  do  so,)  if  it  had  been  necessary  for  the  proceeding, 
in  order  to  give  her  a  claim  to  alimony,  that  she  should  pay  for  affirmative  relief,  it  might  as  well 
have  been  said,  in  such  a  case,  that  she  was  not  an  actor.  My  Lords,  therefore  to  say  that  she 
was  not  an  actor — to  say  that  she  is  not  suing  for  alimony,  when  she  is  asking  for  alimony,  is  to 
say  that  which  the  case  does  not  warrant.  The  learned  Judges  in  this  case  have  said  the  con- 
trary of  that  which  is  distinctly  decided  in  Allison  v.  Catley — they  have  said  that  a  judgment  of 
divorce  in  the  Courts  in  England,  which  is  founded  upon  a  responsive  allegation  by  the  wife,  is 
no  bar  to  the  proceedings  for  a  divorce  in  Scotland,  because  it  is  said  the  wife  is  not  the  originator 
of  the  suit,  and  is  not  an  actor  in  it,  inasmuch  as  her  charge  of  adultery  is  raised  merely  by  way 
of  defence.  I  think  your  Lordships  must  not  shrink  from  taking  the  correct  view  of  Allison  v. 
CatUy^  and  that  you  must  not  let  that  case  be  set  up  hereafter,  unless  your  Lordships  think  it 
contains  good  law,  by  reason  of  its  being  supposed  to  be  founded  upon  some  circumstances 
which  may  delude  parties  to  appeal,  those  circumstances  being  in  fact  so  different,  as  to  give  rise 
to  important  distinctions.  It  will  be  for  your  Lordships  to  say  what  is  the  correct  view  of  that 
question,  notwithstanding  the  manner  in  which  it  was  dealt  with  on  a  former  occasion,  for  that 
is  in  truth  a  judgment  that  a  divorce  obtained  in  the  Courts  below  is  a  bar  to  the  party  who  has 
obtained  that  divorce,  and  who  is  instituting  other  proceedings.  I  therefore,  my  Lords,  concur 
in  the  opinion,  that  this  plea  is  a  bad  plea — that  the  fact  it  alleges*  does  not  prevent  the  party 
obtaining  that  relief  which  she  is  well  entitled  to— not  entitled  to  in  the  Court  to  which  she  first 
appealed,  for  she  there  stated  her  whole  complaint,  and  obtained  all  the  relief  which  that  Court 
could  give,  but  that  did  not  debar  her  from  going  to  Scotland,  and  there  asking  for  an  extended 
relief  beyond  what  she  could  obtain  in  this  country,  and  which  extent  of  relief,  I  think,  was 
quite  consistent  with,  and  collateral  to,  that  which  she  obtained  in  England. 

I  therefore  concur  in  the  judgment  which  my  noble  and  learned  friend  has  recommended  your 
Lordships  to  pronounce  in  this  case,  being  satisfied  that,  as  a  matter  of  right,  the  appellant  is 
not  entitled  to  have  this  cause  remitted  by  reason  of  a  judgment  having  been  given  on  the 
merits,  contrary  to  the  law  of  the  Court,  without  the  record  being  closed. 

Dr,  Addams, — My  Lords,  the  costs  of  the  argument  as  to  the  competency  of  the  appeal  were 
reserved.  I  trust  your  Lordships  will  give  us  those  costs.  It  has  been  done  in  cases  to  which  I 
may  call  the  attention  of  your  Lordships.  The  case  of  Gray  v.  Forbes^  3  Sh.  &  M*L.  400, 
&  I  M'L  &  Rob.  54.5,  is  precisely  in  point.  The  point  was  there  raised  with  reference  to  the 
competency  of  the  appeal. 

Lord  Chancellor. — You  are  not  submitting  anything  to  the  House  contrary  to  what  has 
been  decided  ? 

Dr,  Aeidams, — No,  my  Lord.  The  question  was  reserved  as  to  the  costs  of  the  argument  as 
to  the  competency  of  the  appeal.  I  trust  your  Lordships  will  give  the  costs  of  that  argument 
as  well  as  the  costs  of  this  appeal. 

Lord  Truro.— Who  was  the  petitioner?    You  will  be  the  party  to  pay,  will  you  ihotl    You 
are  the  party  who  turns  out  to  be  wrong. 
Lord  Chancellor. — Were  not  you  the  appellant  ? 

Dr.  Addams, — Yes,  my  Lord.  The  costs  were  reserved  there,  and  so  they  were  in  this  case. 
The  marginal  note  in  that  case  is — "  Costs,  including  those  incurred  by  respondent  in  unsuccess- 
fully opposing,  on  the  ground  of  incompetency,  an  appeal  which  was  afterwards  dismissed  on 
the  merits,  awarded  against  the  appellant,"  In  that  case  the  Lord  Chancellor  moved,  "That 
the  interlocutor  be  affirmed  with  costs,  stating,  that  if  the  appellant  be  right,  that  he  has  such  an 
interest  in  the  fund  as  to  dispute  the  judgment,  he  cannot  object  to  being  made  a  party,  and  if 
properly  a  party,  he  is  properly  made  liable  with  the  others.  Upon  the  merits,  it  was  clear  that 
th^  judgment  of  the  Court  was  well  founded — although  the  appellant's  right  to  appeal  had  been 


186  REPORTS  OF  SCOTCH  APPEALS. 

sustained,  yet  be  had  been  recommended  to  consider  of  the  propriety  of  pressing  bis  appeal 
further,  and  he  was  clearly  wrong  on  the  merits  of  bis  appeal.  The  interlocutor  appealed  from 
ought  to  be  affirmed  with  costs,  including  the  respondent  s  costs  of  discussing  the  competency 
of  this  appeal."  Here  the  costs  were  reserved.  The  respondent  has  been  successful  upon  the 
merits  ot  the  appeal  to  your  Lordships,  and  the  case  appears  to  me  to  form  an  important  pre- 
cedent for  my  application.  The  costs  were  reserved.  1  apprehend  that  in  a  clear  case  they 
would  not  have  been  reserved.  The  costs  were  reserved,  as  I  apprehend,  in  order  to  see  what 
became  of  the  appeal  upon  the  merits,  and  on  the  merits  the  respondent  has  been  entirely  suc- 
cessful, and  therefore  I  trust  your  Lordships  will  give  us  those  costs.  This  is  a  case  between 
husband  and  wife,  in  which  the  husband  is  receiving  ;£i20o  a-year  from  the  lady's  property. 

Mr*  Anderson. — Costs  were  reserved  in  reference  to  this  application  by  my  client,  not  by 
the  other  side,  but  by  the  appellant ;  and  I  apprehend  it  is  the  settled  course  of  this  House, 
where  costs  are  reserved  in  favour  of  a  party,  who  has  established  the  competency  of  an  appeal, 
to  give  them.  No  doubt  there  are  cases  where  the  question  involved  in  the  competency  is 
analogous  to  that  involved  in  the  merits.  And  the  appellant,  being  wrong  on  the  merits,  is  wrong 
on  the  competency.  The  House  has  power  in  that  case  to  include  the  costs  of  the  competency. 
But  the  general  rule  is  otherwise,  that,  where  the  respondent  establishes  his  right  upon  the 
merits,  but  fails  in  his  attempt  to  exclude  the  appeal  altogether,  he  pays  for  that  unsuccessful 
attempt,  though  he  may  get  the  costs  of  hearing  upon  the  merits.  In  the  case  of  Kerr  v.  Keiths 
I  Beir  s  App.  C.  426,  where  the  matter  was  argued  at  your  Lordships'  bar,  your  Lordships  will 
find  the  question  discussed.  After  some  interlocutory  observations.  Lord  Brougham,  addressing 
himself  to  the  respondent's  counsel,  said,  "  The  decision  on  the  competency  is  against  the  other 
party,'*  that  is,  against  the  respondent,  "and  they  must  pay  the  costs  taxed  by  the  proper  officer 
with  respect  to  the  question  of  competency,  and  that  settles  the  whole  question  ;  '*  and  the  order 
of  this  House  upon  that  point  was  included  in  the  judgment :— It  is  ordered  "that  the  said 
respondent  William  Keith  do  pay,  or  cause  to  be  paid,  to  the  said  appellant  in  the  said  original 
appeal,  the  costs  incurred  in  respect  of  the  case,  and  proceedings  in  this  House,  arising  out  of 
the  said  petition."  My  learned  friend  has  now  raised  this  matter  as  a  renewed  application.  I 
made  the  application,  at  the  time  your  Lordships  decided  this  interlocutor  in  my  favour,  that  the 
respondent  should  pay  to  the  appellant  the  costs  of  that  appeal,  and  I  believe  it  was  in  conse- 
quence of  my  making  the  application,  that  the  House  reserved  the  matter  till  they  had  disposed 
of  the  case  upon  the  merits. 

Lord  Chancellor. — My  Lords,  in  this  case,  I  think  it  is  quite  clear  that  there  ought  to  be 
no  costs  on  either  side. 

Interlocutors  affirmed  without  costs. 
First  Division — Smedleyand  Rogers  and  Doddsand  Qtt€\%^  Appellant s  Solicitors. — Grahame, 
Weems  and  Grahame,  Respondents  Solicitors. 
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The  North  British  Bank  and  Charles  Hutcheson,  Appellants,  v.  Edward 

Collins,  Respondent, 

Partnership — Contract — Construction — Summons — Relevancy — Fraud—^  partner  of  a  Joint 
Stock  Banking  Company  brought  an  action  to  have  it  found,  either  that  the  company  was  ipso 
facto  dissolved  by  force  of  a  provision  in  the  deed  of  copartnery  declaring  that  losses  to  a  certain 
extent  should  void  the  company ,  or  that^  in  respect  of  the  allegations  in  the  action^  {fraud, 
malversation^  &*c.  &»c.,  on  the  part  of  the  directors,)  he  was  entitled  to  have  the  company  wound 
up.  The  defence  was,  that  the  action  was  irrelevant y  and  excluded  by  the  terms  of  the  contract. 
The  Court  of  Session,  ante  omnia,  in  the  circumstances  and  state  of  the  record,  remitted  to  an 
accountant  to  report  as  to  the  accuracy  of  the  balances,  and  the  amount  of  losses  as  at  a  particular 
period. 

Held  (affirming  judgment),  that  the  remit  and  inquiry  were  right,  and  did  not  necessarily  inter- 
fere with  the  company  s  business. 

Appeal — Competency— Remit  to  accountant— .<4«  interlocutor  remitting  to  an  accountant  to 
discover  whether  the  losses  of  a  company  were  such  as  to  require  dissolution^ 

Held  an  interlocutor  on  the  merits,  and  appealable.^ 

»  See  previous  report  13  D.  349 ;  23  Sc.  Jur.  155,  236.  S.  C.  i  Macq.  Ap.  369 ;  25  Sc 

Jur.  119. 
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The  appellants  brought  under  the  review  of.  the  House  of  Lords  the  judgments  of  the  Court  of 
Session  in  the  previous  reports,  and  prayed  (in  their  printed  case)  that  they  might  be  reversed, 
on  the  following  grounds :— i.  Because  the  Court  of  Session  ought  not  to  have  entertained  the 
application  for  investigation  and  diligence  until  after  the  appellants'  defences  and  pleas  against 
the  relevancy  and  competency  of  the  summons  and  record  had  been  disposed  of.  2.  Because 
there  were  no  relevant  allegations  to  support  the  action.  And,  3.  Because  it  was  excluded  by 
the  contract  of  copartnership  ;  and,  even  though  the  respondent's  averments  had  been  relevant, 
the  contract  provided  the  redress  and  procedure  open  to  any  dissatisfied  shareholder. 

The  respondent  maintained  in  his  case  that  the  judgments  were  well  founded,  because, 
according  to  the  contract  of  copartnery,  the  company  becomes  ipso  facto  dissolved  on  the 
occurrence  of  loss  to  the  extent  of  the  whole  reserved  fund,  and  25  per  cent,  on  the  advanced 
capital  stock.  The  respondent  is  entitled,  on  proving  the  occurrence  of  such  loss,  to  have  the 
dissolution  of  the  company  declared  and  enforced.  His  action,  therefore,  to  this  effect,  is  a 
proper  one,  and  the  Court  were  entitled  to  appoint  evidence  of  the  respondent's  allegations  to  be 
taken  by  means  of  the  inquiry  ordered  by  them. 

Bethell  Q.C.,  and  Anderson  Q.  C,  for  appellants. — i.  The  Court  ought  not  to  have  remitted  to  an 
accountant  until  the  defences  and  pleas  against  the  relevancy  and  competency  of  the  summons 
and  record  had  been  disposed  of.     These  defences  tended  to  exclude  the  action  altogether,  even 
assuming  the  allegations  of  the  summons  to  be  true,  and  therefore  it  was  obviously  a  waste  of 
time  and  money  to  inquire  into  the  truth  of  that  which,  even  if  true,  might  not  be  relevant.   The 
pleas  in  the  defences  were,  that  the  action  was  excluded  by  the  contract  of  copartnery,  and  the 
relevancy  of  that  defence  ought  to  have  been  first  disposed  of.    The  inconvenience  of  departing 
from  that  rule  was  seen  in  Irvine  v.  Kirkpatrick^  7  Bell's  App.  C.  213.     2.  The  summons  has 
two  alternative  conclusions.    One  is,  that  owing  to  the  gross  malversation  of  the  directors,  the 
company  should  be  dissolved.     But  the  allegations  of  fraud  and  mismanagement  are  too  vague 
and  general  to  warrant  the  course  taken  by  the  Court.     Mere  abstract  assertions  of  fraud, 
misappropriation,  insolvency,  <bc.,  are  not  enough,  unless  the  summons  state  the  particular  acts 
which  are  fraudulent.     This  is  a  well-known  rule  of  law — Palmer  v.  Mure^  2  Dickens,  489  ;  East 
India  Co,  v.  Henchman^  i  Ves.  Jr.  287  ;  Kyle  v.  A  Hefty  11  S.  87  ;  Irvine  v.  Kirkpatrick^  supra. 
Besides,  these  allegations  are  mixed  up  with  the  alternative  conclusion  of  the  summons  as  stated 
below.     But  even  if  they  were  proved,  they  are  irrelevant,  for  they  would  only  go  to  shew,  that 
the  directors  are  personally  liable  for  their  misappropriations,  and  not  that  the  company  ought 
on  that  ground  to  be  dissolved.   3.  The  other  alternative  of  the  summons  is,  that  a  certain  event 
has  already  arrived — viz.  the  fact,  that  the  losses  of  the  company  amount  to  a  certain  sum  fixed 
by  the  contract     But  here  there  is  a  gross  inconsistency  in  the  summons.     It  first  alleges,  that 
losses  to  the  extent  required  have  occurred,  and  then  it  goes  on  to  say,  that  these  losses  have 
been  caused  by  the  fraud,  &c.,  of  the  directors.     Now  §  54  says,  that  if  it  shall  at  any  time  be 
found,  "on  balancing  the  company's  books,"  that  a  certain  loss  has  occurred,  the  company  shall 
be  ipsofcu:to  dissolved.     The  balancing  here  alluded  to  means  the  balancing  under  the  previous 
§§  39  and  50 — viz.  the  balances  set  forth  in  the  yearly  abstract  of  the  directors.    The  losses, 
accordingly,  must  mean  the  losses  in  the  regular  way  of  the  company' s  business,  and  cannot 
mean  such  as  are  caused  by  the  fraud  of  the  directors,  for  which  the  directors  themselves  would 
be  answerable.     Section  52  also  states  what  remedy  there  is  for  the  shareholders,  if  they  are  not 
satisfied  with  the  yearly  abstracts  of  the  directors.     At  any  general  meeting,  a  majority  of  share- 
holders may  appoint  two  of  their  number  to  investigate  the  accounts,  and  see  that  no  delusion 
has  been  practised  ;  but  beyond  this  remedy,  each  is  conclusively  bound  by  the  contract  to  rest 
satisfied  with  the  statements  made.    In  an  analogous  case — ex  parte  Holme  in  North  0/ England 
Banking  Co.,  2  De  G.  M.  &  G.  113 — ^the  Lord  Chancellor  said,  that  each  shareholder  was  clearly 
bound  by  the  annual  reports  of  the  directors.    There  being,  therefore,  a  remedy  provided  by  the 
contract,  it  is  clear  that  this  remedy  must  be  resorted  to,  and  first  exhausted,  before  any  court  of 
equity  will  interfere, — and  here  the  respondent  does  not  allege  that  he  has  resorted  to  it.     Lord 
Eldon  clearly  laid  down  that  rule,  that  the  partner  must  first  take  the  remedy  under  his  own 
contract,  before  he  can  go  into  the  Court —  Waters  v.  Taylor^  1 5  Ves.  10.     Hence  the  strongest 
allegations  of  mere  fraud  will  not  suffice — Foss  v.  Harbottle^  2  Hare,  461.     The  remedy  in  the 
contract  is  most  reasonable,  for,  the  business  of  the  company  essentially  requiring  secrecy,  this 
was  a  course  which  secured  that  advantage.   Whatever,  therefore,  was  the  contract  made  between 
the  partners,  they  must  abide  by  it  in  preference  to  resorting  to  Court — Story's  Partnership,  309. 
Lastly y  Even  if  the  Court  was  right  in  making  the  remit,  it  ought  to  have  followed  the  plan  laid 
down  by  the  deed — viz.  to  have  appointed  two  of  the  shareholders  to  conduct  the  investigation, 
and  not  an  accountant,  who  was  in  fact  one  of  the  public,  and  not  bound  to  secrecy.     C  n  the 
whole,  therefore,  we  say,  that  the  Court  below  was  wrong  in  ordering  so  expensive  an  inquiry 
into  so  irrelevant  a  statement  as  the  summons  contains  ;  that  the  allegations  of  fraud  in  the 
abstract  are  utterly  useless ;  that  the  losses  alleged  are  not  the  losses  contemplated  by  §  54,  but 
that  the  directors  would  be  personally  liable  for  them, — ^and  the  balance  meant  that'which  was 
the  result  of  the  company's  operations  in  the  regular  course  of  business  ;  but,  at  all  events,  that 


188  REPORTS  OF  SCOTCH  APPEALS. 

each  partner  was  bound  to  rest  content  with  the  annual  statements,  unless  a  majority  of  share- 
holders appointed  two  auditors  to  investigate  them, — and  that  not  being  done,  no  partner  is 
entitled  to  the  protection  of  the  Court.  As  the  matter  stands,  the  order  of  the  Court  tends  to 
shut  up  the  company's  business  entirely,  for  all  their  books  must  be  dragged  away  from  Glasgow 
to  Edinburgh,  where  the  accountant  may  detain  them  for  years,  as  is  often  done,  before  his 
report  is  made  up.  And  to  affirm  this  appeal,  would  be  to  countenance  the  doctrine,  that  any 
discontented  shareholder  may  by  dint  of  the  most  wanton  allegations  of  fraud  in  the  abstract, 
be  able  to  break  up  the  most  opulent  companies,  it  being  difficult  to  %ay,  at  any  given  moment, 
whether  their  losses  may  exceed  a  certain  limit  or  not. 

Lord  Adv.  Inglis  and  Rolt  Q.C.,  for  respondent. — The  case  set  forth  in  the  summons  is  simply 
this — that  the  losses  of  the  company  have  already  exceeded  a  certain  amount,  which  by  agree- 
ment was  to  cause  a  dissolution  tpsofactOy  or,  at  all  events,  the  condition  of  the  compan/s  affairs 
is  such  that  it  will  be  the  ruin  or  all  concerned  if  it  be  not  forthwith  dissolved.  Taking  the 
allegations  together,  there  is  an  ample  primd  facie  case.  It  is  said  we  have  bound  ourselves  by 
the  deed  of  copartnery  to  rest  contented  with  the  yearly  statements.  But  it  cannot  be  said  that 
we  are  so  bound  where  these  statements  are  fraudulent,  as  we  assert  here.  The  contract  was 
not  founded  on  that  assumption — fraud  was  not  in  the  contemplation  of  the  parties — ^and  we 
cannot  therefore  be  prevented  coming  to  a  Court  of  Equity  for  protection.  It  is  said  the  losses 
of  the  company  causing  the  dissolution  must  be  losses  in  the  way  of  business,  and  not  such  as 
are  caused  by  the  fraud  and  mismanagement  of  the  directors.  But  the  meaning  is  evidently 
'*  losses  howsoever  caused  or  brought  about,"  and  it  is  quite  as  much  a  loss  to  the  company  if 
the  directors  have  caused  it,  as  if  any  other  event  had  caused  it.  Then  it  is  said  we  ought  to 
have  exhausted  the  remedy  provided  by  the  contract,  but  it  is  plain  we  could  not  avail  ourselves 
of  that  remedy,  if  it  was  a  remedy.  Our  case  is,  that  owing  to  the  mismanagement  of  the 
directors,  and  the  undue  control  they  exercise  over  a  majority  of  the  shareholders,  it  is  utterly 
impossible  for  us  to  obtain  a  majority.  The  directors  have  taken  care  to  provide  a 
majority  to  back  them  in  all  their  perverse  schemes,  and  we  come  to  the  Court  in  the  face  of 
that  majority,  alleging  concert  and  undue  use  of  the  company's  means.  We  allege  that  the 
directors  have  exceeded  their  powers,  and  have  perverted  the  funds  to  illegitimate  purposes,  such 
as  miscellaneous  speculations  quite  alien  to  our  proper  business  as  a  company,  and  therefore  it 
is  quite  competent  for  any  one  shareholder  to  file  his  bill,  or  raise  an  action,  as  we  have  done— 
Coiman  v.  Eastern  Co,  R.  Co.  lo  Beav.  i.  Then  it  is  said  that  this  remit  should  not  have  been 
to  an  accountant,  but  in  the  way  pointed  out  by  §  52,  that  is,  by  appointing  two  shareholders  to 
conduct  the  investigation  ;  but  when  the  subject  is  taken  to  a  court  of  justice,  the  court  takes  its 
own  way  of  ascertaining  what  is  necessary.  A  remit  has  been  accordingly  made  to  an  accountant 
of  respectability,  in  whom  the  Court  had  confidence,  and  there  can  be  no  objection  to  that  course. 
It  is  not  true  that  it  will  be  necessary  for  the  books  of  the  company  to  be  taken  from  Glasgow  to 
Edinburgh  ;  on  the  contrary,  it  is  the  intention  of  the  accountant  to  go  to  Glasgow  and  conduct 
the  investigation  there,  with  as  little  disturbance  to  the  operations  of  the  bank  as  possible. 
Lastly^  We  object  to  the  competency  of  the  present  appeal,  because  this  is  an  interlocutory 
matter,  and  not  a  judgment  on  the  merits,  which  has  been  brought  under  review  contrary  to  the 
statute  48  Geo.  III.  c.  151,  §  15. 

Anderson  replied. — As  to  the  objection  to  the  competency  of  the  appeal,  it  is  enough  if  the 
interlocutor  appealed  against  affect  the  whole  merits  of  the  case,  which  this  does — Cfyne's 
Trustees  v.  Dunnet,  M*L.  &  Rob.  28  ;  Fleming  w.  Dunlop^  ibid.  547. 

Lord  Chancellor  St.  Leonards. — My  Lords,  this  appeal  arises  out  of  an  action  in  the 
Court  of  Scotland,  in  which  a  shareholder  in  a  banking  joint  stock  company  desired  to  have  one 
of  two  declarators^-either  that,  by  force  of  a  provision  in  the  articles  of  copartnership,  in  the 
event  which  has  happened,  there  had  already  ipso  facto  been  a  dissolution  of  the  coparmership ; 
or,  secondly,  in  the  alternative,  that  under  the  facts  alleged,  he  was  entitled  now  to  have  a 
declarator  of  a  dissolution  of  the  copartnership. 

This  matter,  like  all  others  of  the  same  nature,  originated  in  a  summons,  which  summons  ought 
to  state  generally  the  grounds  upon  which  the  pursuer  proceeds.  That  summons  is  followed  by 
a  condescendence,  in  which,  more  particularly  following  up  the  grounds,  the  party  who  applies 
for  relief  states  in  articles  the  grounds  of  his  seeking  relief,  and  those  articles  are  followed  by 
denials  or  admissions,  as  the  case  may  be,  on  the  part  of  the  defender. 

Now,  that  ceremony  having  taken  place  in  the  Court  below,  the  Lord  Ordinary  made  a  certain 
reference,  which  is  affirmeJ  by  the  Lords  of  the  First  Division,  and  from  that  affirmance  there 
is  an  appeal  to  your  Lordships'  House.  In  the  first  place,  it  is  insisted  that  there  was  no 
comp2ten:y  in  regard  to  the  party  to  have  any  such  reference  as  was  made.  It  is  said,  that  it 
was  inconpetent  to  make  the  reference  under  the  circumstances  which  existed — that  there  was 
no  primd  facie  case  made  out,  in  point  of  allegation,  to  entitle  the  respondent  to  the  relief  which 
has  been  given  to  him — and  that,  even  if  there  was  an  allegation,  he  is  again  excluded  by  the  terms 
of  the  copartnership  deed,  which  creates  a  domestic  forum,  from  which  there  is  no  appeal  to  a 
court  of  justice  in  the  case  which  is  alleged  ;  and  lastly ^  it  is  said,  that  if  all  these  objections 
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should  be  removed,  yet  the  order  is  not  a  proper  order — that  it  destroys  the  capacity  of  the  bank 
-aad  is  such  as  not  to  enable  the  bank  to  proceed  in  its  business. 

Nov,  it  was  insisted  at  the  bar  in  the  opening  of  the  case,  that  the  allegations  did  not  bring  down 
the  alleged  losses  of  the  company  to  the  time  at  which  the  action  was  commenced  in  Scotland. 
I  tbint  that  cannot  be  contended.  I  think  it  is  quite  clear,  following  up  the  summons  from  point 
to  point,  that  the  loss  to  that  extent,  which  by  the  deed  of  copartnership  amounts  to  a  dissolution, 
is  alleged  sufficiently  to  give  the  Court  jurisdiction  upon  the  subject,  if  there  be  no  objection 
arising  from  the  deed  itself.  The  condescendence  follows  it  up  in  the  same  way  ;  and  1  think^ 
my  Lords,  it  is  perfectly  clear  from  all  the  pleadings,  that  a  sufficient  case  is  alleged  in  order  to 
bring  the  matter  fairly  before  the  Court. 

Before  I  go  into  the  merits  of  the  case  at  all,  my  Lords,  I  will  just  say  a  word  upon  what  is 
called  the  "relevancy,"  the  statement  as  to  which  it  is  rather  difficult  to  understand.     Under 
the  act  of  parliament,  the  appellants  could  not  have  come  to  this  House  for  relief  against  the 
interlocutor  complained  of,  it  it  had  been  an  interlocutory  matter,  and  therefore  they  are  forced 
to  assume,  in  order  to  give  them  a  standing  in  that  behalf,  that  this  interlocutor  does  in:lude 
merits,  otherwise  this  appeal  could  not  be  maintained,  for  there  was  no  difference  of  opinion  between 
the  Judges,  and  the  Judges  did  not  give  leave  to  appeal.    Therefore  the  appellants  would  be  out 
of  Court  unless  they  admitted — which,  for  the  purpose  of  standing  where  they  do,  they  must 
admit— that  there  were  merits  included  in  the  interlocutor  in  question.     But  then  the  learned 
counsel  say — **  Well ;  but  although  we  may  admit  that  there  are  merits,  yet  there  is  this  which 
ve  have  to  complain  of,  that  there  is  no  judgment  upon  the  relevancy  of  those  merits."    There 
is  a  direction  to  an  accountant  to  take  certain  accounts,  with  the  view  of  establishing,  upon  the 
facts  alleged,  that  there  was  a  given  loss  which  would  confer  a  right  ipso  facto  to  dissolve  the 
pamiership.     Now  it  is  said  (for  it  amounts  to  that)  that  it  is  not  prefaced  by  a  judgment  upon 
the  relevancy  and  competency.     That  I  understand  to  be  the  objection.     My  Lords,  in  point  of 
fact  that  objection  csmnot  be  maintained,  and  for  this  simple  reason,  that  the  very  direction  to 
the  accountant  to  take  the  account,  is  of  itself  impliedly  a  judgment  upon  the  merits,  for  the 
purpose,  and  only  for  the  purpose,  of  making  that  declaration.     The  question  has  arisen  in  the 
Court  of  Chancery  in  England  a  thousand  times  over  ;  and  in  this  way  a  man  files  a  bill  for  a 
specific  performance ;  it  is  insisted  by  the  answer,  that  he  is  not  entitled  to  a  specific  performance ; 
tnt  the  question  ultimately  turns  upon  title,  and  the  Court  directs  a  reference  to  the  Master  to 
inquire  whether  a  good  title  could  be  made,  without  declaring  that  the  plaintiff  is  entitled  to  a 
specific  performance  : — Just  this  case.     But  the  very  reference  implies  this,  for  if  he  could  not 
make  a  good  title  to  a  specific  performance,  the  reference  to  the  Master  to  see  whether  a  good 
title  could  be  made,  would  never  be  directed.    And  so  here :   The  reference  is  to  an  accountant 
to  take  the  account.    For  what  purpose  ?    To  inquire  whether  the  circumstances  exist,  by  which, 
ipsofactOf  the  partnership  is  determined.    Therefore  the  very  reference  itself  amounts  to  a  judg- 
ment, that  a  case  is  made  upon  the  pleadings,  which  entitles  the  Court  to  make  thatk  reference. 
And  if  you  look,  my  Lords,  to  the  case  itself,  you  will  find,  that  that  very  point  of  relevancy  upon 
this  very  question  was  argued  both  before  the  Lord  Ordinary,  and  before  the  Judges  of  the  First 
Division.     You  will  find,  that  not  only  was  the  question  of  relevancy  included  clearly  by  the  very 
reference,  but,  as  it  appears  upon  the  face  of  the  interlocutor  of  the  First  Division,  the  matter 
itself  was  argued  by  the  parties  fully  upon  the  question  of  relevancy.   Thus  Lord  Fullerton  says, 
"  But,  in  the  Jirst  place,  it  is  clear  from  the  Lord  Ordinary's  note,  that  both  of  these  defences 
▼ere  fully  argued  to  him,  and  considered  by  him,'*  that  is,  on  the  question  of  relevancy  ;  "and, 
secondly,  we  have  had  the  same  advantage.*'     It  is  clear,  therefore,  that  there  is  no  decision 
sending  this  matter  in  an  imperfect  state  to  the  accountant,  but  that  it  is  a  decision  after  the  case 
has  been  fully  argued — in  the  first  place,  before  the  Lord  Ordinary,  and,  in  the  second  place, 
before  the  Judges  of  the  First  Division.  Therefore,  my  Lords,  I  am  of  opinion  that  that  objection 
cannot  be  maintained.      J  think,  if  it  could  be  maintained,  it  would  prevent  the  appellants 
from  having  the  right  to  appeal     If  the  appeal  is  admitted,  it  is  only  upon  the  ground,  that 
this  did  include,  in  fact,  merits — that  it  is  not  to  be  considered  as  a  mere  interlocutory  order 
—and  that,  therefore,  there  is  a  competency  in  the  appellants  to  appeal. 

Now,  my  Lords,  with  respect  to  the  facts  which  are  alleged,  if^  we  look  through  all  these 
Papers,  I  do  not  understand  what  the  appellants  would  have.  You  see,  as  in  most  cases  I  think, 
that  everything  is  alleged.  J  do  not  see,  therefore,  but  that  there  is  a  primA  facie  case.  You 
must  assume  the  facts  here  alleged,  for  the  purpose  of  entertaining  this  reference.  Remember 
that  this  reference  decides  nothing  bift  to  ascertain  the  fact,  and  the  right  upon  the  allegation  is 
to  have  the  fact  determined.  When  you  have  the  fact  determined,  the  merits  are  at  an  end.  Is 
it  the  allegation  of  a  pritnd  facie  case  ?  What  is  the  statement  ?  The  provision  of  the  deed  is, 
that  if  at  any  time  there  shall  be  a  given  amount  of  loss  of  trading  capital  and  the  reserve  fund, 
ipso  facto  there  shall  be  an  end  of  the  partnership.  The  parties  determine  not  to  go  on  to  ruin, 
but  that  if  there  should  be  so  heavy  a  loss  as  is  there  pointed  out,  then,  without  any  declaration 
whatever,  or  interference  of  any  one,  there  should  at  once  be  an  end  of  the  partnership.  Now 
the  respondent  proceeds  upon  a  ground  altogether  consistent  with  that  provision.     He  says  that 
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there  has  been  fraudulent  management,  and  that  not  only  has  there  been  reckless  trading,  and 
not  only  have  the  directors  diverted  the  assets  of  this  copartnership  from  the  proper  purposes, 
and  carried  on  business  as  general  merchants,  as  speculators,  and  every  other  description  of 
business — making  charges  against  them  in  that  respect — but  that  by  this  reckless  trading,  and 
by  these  improper  speculations,-  a  loss  has  accrued,  which  renders  it  impossible  for  the  business 
to  be  carried  on.  If  the  business  has  so  been  mismanaged — if,  instead  of  carrying  on  the  bank- 
ing concern,  they  have  been  carrying  on  every  other  concern  but  banking — if  they  have  ceased, 
as  they  admit  by  these  answers  they  have,  to  be  a  bank  of  issue,  that  of  itself  shews  a  state  of 
insolvency.  They  might  have  been  very  glad  to  have  had  shares  in  speculation  in  their  own 
paper,  but  they  have  ceased  to  issue  paper.  That  would  be  a  sufficient  ground  of  itself, — and 
consequently  there  is  quite  allegation  enough  to  maintain  an  action  of  this  sort  in  Scotland, 
supposing  that  the  party  is  not  estopped  by  the  particular  deed  of  partnership  from  resorting  to 
a  court  of  justice. 

Now,  there  is  a  very  singular  argument  advanced,  which  is,  that  if  this  loss  has  arisen  from 
the  misconduct  of  the  directors,  the  learned  counsel  for  the  appellants  say,  that  the  directors  are 
personally  responsible  for  it,  and  that  it  is  not  a  loss  which  can  by  any  means  enable  a  court  of 
justice  to  put  an  end  to  the  partnership.  That  does  not  at  all  follow.  There  may  be  personal 
relief  to  be  had  against  the  directors,  but  the  directors,  being  the  chosen  body  by  whom  all  the 
affairs  of  the  copartnership  are  to  be  managed,  if  they  by  reckless  conduct,  if  they  by  improper 
speculation,  do  in  point  or  fact  reduce  the  capital  below  the  amount  with  which  it  is  possible  to 
carry  on  the  trading,  why  should  it  not  be  a  case  in  which  relief  should  be  given  to  stop  impend- 
ing ruin  ?  What  matters  it  how  it  has  arisen,  if  it  has  in  point  of  fact  arisen  in  the  course  of 
carrying  on  the  trade  ?  It  cannot  be  in  character  to  say,  "  Go  on,  with  this  loss,  with  this  bad 
bank — you  are  in  a  state  of  ruin — you  have  no  capital — the  capital  is  all  absorbed — but  go  on, 
and  render  yourselves  personally  liable," — because  the  directors  have  themselves  brought  it  to 
that  point  by  improperly  conducting  the  business,  or  rather  by  conducting  business  not  author- 
ized by  the  copartnership,  instead  of  carrying  on  the  proper  business,  and  that  which  was  solely 
entrusted  to  them.  It  is  almost  ludicrous ; — see  what  the  effect  of  that  would  be.  My  Lords,  if 
the  capital  be  gone,  and  the  partnership  cannot  be  carried  on,  the  directors,  if  they  have  miscon- 
ducted themselves — of  course  I  am  not  saying  that  they  have  in  any  measure — I  have  no 
materials  before  me  for  coming  to  such  a  conclusion ;—  but  if  they  have  misconducted  themselves, 
they  may  have  made  themselves  personally  liable ;  and  yet  it  may  be  that  the  consequences  of 
their  conduct  have  of  themselves  worked  a  dissolution  of  this  partnership;  and  if  not,  that  a 
court  of  justice  would  dissolve  the  partnership. 

My  Lords,  if  there  be,  as  there  is  I  apprehend,  quite  a  sufficient  case  for  the  Court  to  proceed 
upon,  then  the  question  is.  Is  the  right  of  the  respondent  barred  by  the  articles  of  copartnership? 
Now  those  articles  are  very  stringent, — and  it  is  fit  that  they  should  be  as  regards  a  bank  of  this 
nature — a.  joint  stock  bank ;  for  unless  very  great  care  is  taken,  every  shareholder  being  a  part- 
ner, may  claim  a  right  to  look  at  all  the  accounts,  and  therefore  it  is  very  proper  that  they  should 
restrain  the  shareholders  from  a  general  inspection  of  the  books  or  the  accounts,  and  that  there 
should  be  secrecy  observed.  All  that  is  very  right,  and  all  these  things  are  provided  for — they 
are  things  to  be  done  at  a  regular  general  meeting.  There  may  be  a  meeting  as  a  general 
meeting,  or  by  three  fourths  of  the  shareholders.  It  is  only  necessary  to  look  at  the  state  of  this 
company— there  being  a  million  of  capital  divided  in  the  100,000  shares,  those  shares,  therefore, 
going  down  as  low  as  ;^io— to  see  how  very  difficult  it  is  to  get  persons  representing  three  fourths 
of  that  capital  to  agree  to  a  measure  for  the  purpose  of  dissolving  this  partnership;  and  what  is 
alleged  upon  the  face  of  these  pleadings  (it  may  or  may  not  be  true)  is  this,  that  the  greater 
portion  of  those  persons  are  under  a  liability  to  the  bank — that  is,  they  have  had  accommodation 
from  the  bank,  as  shareholders  are  very  apt  to  have,  and  buy  shares  for  that  very  purpose— and 
they  are  consequently  under  the  dominion  of  the  directors,  who  can  sue  them  for  the  liability, 
and  therefore  you  cannot  get  those  persons  to  come  forward  with  this  object.  That  may  or  may 
not  be  so,  but  that  is  the  allegation  which  is  here  made.  But  there  is  a  provision  which  states, 
that  the  partnership  may  have  an  end  put  to  it  by  the  parties;  and  I  wish  carefully  to  guard 
myself,  in  anything  which  falls  from  me  on  this  occasion,  not  to  have  it  understood,  that  a 
partner  in  a  partnership,  like  this  particularly,  can  come,  upon  general  allegations,  and  desire  to 
break  up  that  company  suddenly,  not  resorting,  as  he  ought  to  do,  to  the  provisions  of  the  deed. 
If  this  case  can  be  maintained  by  the  respondent,  it  must  be  upon  its  own  grounds,  and  not  upon 
any  supposed  right  of  a  particular  shareholder  to  come,  against  the  sense  of  the  majority,  and 
endeavour  to  break  up  the  concern. 

Now  the  54th  section  of  the  deed  of  copartnership,  and  upon  which  certainly  a  great  deal 
turns,  is  in  these  words — *'  It  shall  be  competent  to  any  of  the  partners  of  the  company  holding 
not  less  than  three  fourth  parts  of  the  whole  original  and  additional  capital  stock  of  the  company, 
at  any  general  meeting  to  be  held  in  terms  of  this  contract,  by  a  written  agreement,  to  dissolve 
the  company."  That  is  followed  up  by  these  words — "  But  it  is  hereby  expressly  provided  and 
declared,  that  if  it  shall  at  any  time  be  found,  on  balancing  the  company's  books,  that  losses 
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have  been  sustained  equal  to  the  whole  of  the  reserved  surplus  fund,  and  also  tO;^25  per  centum 
00  the  advanced  capital  stock  of  the  company)  such  loss  shall  ipso  facto,  and  without  the  neces- 
sity of  any  further  procedure,  dissolve  and  put  an  end  to  the  company.''  Now  it  is  insisted  that 
that  means  simply  a  balancing  under  the  former  provision ;  and  it  is  not  necessary  for  your 
Lordships  to  decide  that  it  does  not  mean  that.  It  may  mean  that,  but  it  may  mean  something 
beyond  it.  It  is  impossible  to  say  in  a  court  of  justice,  if  it  be  true  that  false  accounts  have  been 
made  up  by  these  directors  in  order  to  cover  their  own  course  of  action,  that  you  are  to  be  bound 
by  that  balance,  and  that  you  are  to  act  contrary  to  the  fact,  upon  the  assumption  that  there  is 
capital  sufficient  to  carry  on  the  business,  which  already,  in  point  of  fact,  has  ceased  for  want  of 
capital.  There  is  nothing  in  this  partnership  deed  either  to  point  to  that,  or  to  lead  to  the  con- 
sideration of  law.  It  is  a  case  not  within  the  partnership  deed,  and  the  partnership  deed  is  only 
xcferred  to  for  this  purpose,  (independently  of  another  question,  whether  it  is  confined  or  not  to 
the  preceding  losses,)  to  shew,  that  if  that  be  the  case,  there  ought  to  be  ipso  facto  a  dissolution 
of  the  partnership. 

Now,  are  the  words  to  be  so  confined  ?  They  state,  that  if,  on  balancing  the  books,  you  shall 
find  that  there  has  been  that  loss,  ipso  facto  the  partnership  is  not  to  stand  any  longer.  It  is 
alleged  that,  on  balancing  the  books,  it  will  be  found, — and  the  respondent  takes  upon  himself 
to  maintain  that  he  can  prove  from  those  books  that  there  was  the  actual  loss  here  pointed  out, 
so  that  the  partnership  has  in  point  of  fact,  and  therefore  in  point  of  law,  come  to  a  termination. 
Can  parties  in  their  own  wrong  set  up  fraudulent  and  improper  balances,  and  then  say  that  you 
are  to  be  bound  by  them  under  a  deed,  which  assumes  that  all  goes  on  correctly  ?  It  is  a  certain 
mode  of  taking  the  account  agreed  upon  by  the  parties,  and  acted  upon  by  the  copartnership. 
It  is  not  a  question  of  going  contrary  to  the  deed ;  but  you  are  going  with  the  intention  of  the 
deed,  and  you  are  giving  effect  to  that  intention.  The  intention  of  the  deed  was,  that  if  it 
appeared,  on  balancing  the  books,  that  there  was  that  loss  actually  incurred,  the  copartnership 
shoakl  be  at  an  end.  But  it  is  asserted,  that  the  fact  does  exist,  and  that  it  would  have  appeared 
upon  the  balances  of  the  directors  themselves,  if  they  had  truly  made  up  the  accounts.  Now,  it 
is  impossible  to  say  that  a  party  can  screen  himself  from  an  investigation  in  a  court  of  law  by 
anything  which  is  found  in  this  instrument,  and  therefore  I  apprehend  that  it  is  quite  clear  that 
the  allegation  of  the  respondent  does  make  out  a  case  for  relief  notwithstanding  the  particular 
provisions  of  this  instrument ;  and  I  think,  that  as  the  words  are  general  as  to  balancing  the 
accounts,  a  court  of  justice  is  justified  in  looking  at  those  words  in  a  general  sense,  and  that  if, 
upon  a  balancing  of  the  accounts,  however  it  chooses  to  direct  that  balance  to  be  made,  the  fact 
is  ascertained,  the  Court  is  justified  in  considering  it  to  be  an  ascertainment  of  the  fact.  I  think 
that,  independently  of  balancing  the  accounts  at  all,  if  it  appaars  that  this  company  is  incapable 
of  carrying  on  its  trade,  and  the  very  case  has  arisen  which  the  parties  have  provided  should  be 
of  itself  a  dissolution  of  the  partnership,  that  is  a  sufficient  case  for  dissolving  it. 

Now  certain  results  were  pointed  out,  which,  it  was  alleged,  would  flow  from  this  view  of  the 
subject.  It  was  said,  for  example, — if  you  are  to  give  this  general  sense  to  the  provision  of  the 
deed,  then,  at  any  single  moment  at  which  you  establish,  after  a  distance  of  time,  that  there  has 
been  that  loss  which  is  pointed  out  here,  although  it  might  not  appear  by  the  balancing  of  the 
accounts,  but  would  appear  on  looking  at  them,  there  is  an  end  of  the  partnership.  I  do  not  see 
that  any  such  consequence  follows ;  for,  assuming  that  there  was  that  supposed  loss  at  a  given 
moment,  which  was  not  ascertained  at  the  time,  and  there  was  no  necessity  for  ascertaining  it,  but 
that  that  loss  had  not  affected  the  prosperity  of  the  company,  and  that  they  recovered  the  loss 
by  going  on,  there  need  not  be  any  inquiry  into  any  supposed  loss  of  that  description.  But  if  a 
just  balance  was  taken  of  the  accounts,  and  it  did  appear  that,  upon  a  balancing  of  the  accounts, 
there  was  a  loss,  then  every  single  shareholder  in  this  company  could  set  that  up.  It  need  not 
be  done  by  every  member  of  the  company,  but  it  might  be  done  by  one  single  shareholder,  and 
they  could  not  defeat  its  being  set  up  as  against  that  single  shareholder. 

Now,  my  Lords,  I  am  naturally  anxious,  in  a  case  of  this  sort,  (we  are  obliged  to  a  certain 
degree  to  assume  both  the  merits  and  the  demerits,)  to  see  what  the  answer  of  the  defenders  is. 
Would  they  like  to  rely  upon  the  accounts  which  they  have  set  forth  in  the?e  papers,  with  the 
view  of  shewing  what  the  state  of  a  great  banking  concern  is  ?  They  are  precisely  balanced  here 
to  shillings  and  pence,  and  the  items  are  without  the  slightest  explanation : — Can  it  be  said,  that 
in  a  concern  of  this  nature,  such  a  document  as  that  would  give  the  information  of  the  real  state 
of  this  bank?  If  they  had  assets  in  their  hands,  they  knew  that  in  point  of  fact  the  case  had 
not  arisen  which  was  provided  for  by  the  deed,  and  they  might  have  thrown  the  onus  on  the 
respondent  of  establishing  a  primd  facie  case.  They  do  not  either  shew  the  nature  of  their 
liabilities,  and  the  actual  state  of  their  assets,  or  produce  any  account  which  in  any  manner 
affords  the  slightest  explanation.  Then,  what  is  to  prevent  slich  an  account  being  taken  ?  What 
is  it  they  ask  ?  Do  they  ask  an  examination  into  the  charges  against  them  before  that  account 
is  taken  ?  They  ask  no  such  thing.  They  say  there  is  no  relevancy  to  direct  the  account,  but 
they  do  not  come  forward  and  say,  "  We  have  plenty  of  assets  to  carry  on  the  bank — you  are 
interfering  with  it — you  are  destroying  this  company — you  ought  not  to  be  permitted  to  do  so.*' 
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They  do  not  tell  you  what  step  you  are  to  take — they  desire  your  Lordships  to  stop  this  proceed- 
ing, but  they  suggest  no  other — their  short  object  is,  to  get  rid  of  the  investigation  which  is 
directed. 

My  Lords,  upon  these  grounds,  without  troubling  your  Lordships  further,  I  am  clearly  of 
opinion  that  this  interlocutor  was  properly  pronounced,  and  that  it  ought  to  be  affirmed.  At  the 
same  time,  I  am  anxious,  as  I  said  before,  to  guard  myself,  and  to  guard  your  Lordships,  against 
it  being  supposed  that  the  decision  of  this  House  would,  in  any  manner,  allow  any  partner,  con- 
trary to  the  terms  of  the  copartnership  deed,  to  come,  without  any  cause,  and  endeavour  to 
break  up  the  concern. 

Then  it  is  said,  my  Lords,  admitting  all  this  as  true,  that  the  interlocutor  ought  to  be  altered, 
because  of  the  inconvenience  which,  it  is  suggested,  would  result  from  it,  which  is,  that  there 
may  be  certain  shareholders  who  might  obtain  access  to  the  books.  Secrecy  is,  no  doubt,  by  the 
deed  of  copartnership,  enjoined.  Secrecy,  in  point  of  honour,  ought  to  be  maintained  as  far  as 
it  can ;  but  the  secrecy  is  for  the  purpose  of  carrying  on  the  trade.  The  banking  trade,  I  take 
it,  must  be  very  inconsiderable.  The  bank  of  issue  has  gone.  What  the  bank  is,  I  do  not  know 
— that  is  not  now  before  me ;  but  there  is  no  doubt,  that  if  the  business  is  being  carried  on, 
which  I  assume  it  is,  the  accounts  ou^ht  to  be  taken  in  such  a  manner  as  not  to  interfere  unne- 
cessarily, in  the  slightest  degree,  with  the  carrying  on  of  the  business — and  therefore  I  observe 
with  satisfaction  the  statement  of  the  Lord  Advocate,  that  it  was  not  understood  that  the 
ac:ountant  was  to  ta'<e  away  the  accounts,  but  that  he  was  to  go  to  the  bank  and  there  inspect 
the  books,  and  examine  them; — and  your  Lordships  would  expect  that  should  be  carried  strictly 
into  exe:ution,  because,  if  this  partnership  is  not  at  a  stand  cU  facto^  whatever  it  is  in  point  of 
law,  (I  do  not  mean  to  say  how  it  is — your  Lordships  will  not  assume  either  way,)  this  party  ought 
not  in  effect  to  bring  it  to  a  stand,  as  it  is  stated  it  would  be  brought  to,  if  this  order  were  to  be 
improperly  carried  into  execution  —that  it  would  have  the  effect,  at  all  events,  of  destroying  the 
partnership  the  moment  that  it  was  operated  upon.  That,  therefore,  ought  not  to  be  allowed.  I 
see  nothing  in  the  Lord  Ordinary's  interlocutor  which  at  all  directs  the  books  to  be  sent  away 
from  the  bank — there  is  nothing  of  the  sort ;  and  as  it  has  been  stated  that  the  intention  was, 
and  is,  that  the  accountant  should  go  there,  I  do  not  see  any  objection  to  the  order  being 
carried  out. 

Then,  as  to  secrecy,  the  accountant  is  bound  to  secrecy  as  an  officer  of  the  court,  and  he  is 
spolcen  of  by  the  Judges  in  the  Court  below  as  a  man  of  honour,  in  whom  they  all  have  confid- 
ence. I  think,  therefore,  that  the  books  would  be  very  safe  in  his  custody;— and  what  now  falls 
from  me  in  advising  your  Lordships,  may  operate  more  strongly  as  a  caution  to  him  to  be  very 
careful  not  to  allow  the  accounts  of  the  different  customers  of  this  bank,  to  be  known  to  any 
person  whatever. 

Under  these  circumstances,  my  Lords,  I  do  not  see  what  difficulty  there  would  be  in  carrying 
this  order  into  execution.  These  accounts  ought  to  be  taken  very  carefully ;  and  your  Lordships 
are  not  sending  it  to  the  Master,  but  are  directing  an  account  to  be  taken  by  an  accountant. 
And  are  you  to  give  credit  to  the  statement  at  your  Lordships*  bar,  that  such  accounts  may 
occupy  years  in  the  preparation  of  them  ?  That,  my  Lords,  can  only  arise  from  negligence. 
Probably  there  is,  in  reality,  no  such  apprehension.  I  am  unwilling  to  believe  that  it  does  exist 
— I  will  not  believe  that  this  account,  properly  taken  by  an  accountant,  would  occupy  more  than 
a  very  short  time.  Accounts  of  this  nature  cannot  be  investigated  off-hand,  but  the  accountant 
ought  not  to  consume  much  time  in  the  matter ;  and  I  shall  be  very  glad,  after  what  has  been 
stated  in  this  case  upon  that  subject,  to  beheve  that  there  is  no  real  apprehension  that  such  will 
be  the  result. 

I  therefore  move  your  Lordships  that  these  interlocutors  be  affirmed  with  costs. 

Interlocutors  affirmed  with  costs. 
First  Division. — Grahame,  Weems  and  Grahame,  Appellant^  Solicitors, — Law,  Holmes,  Anton 
and  Turnbull,  Respondents  Solicitors. 


DECEMBER  13,  1852. 

Sir  John  Andrew  Cathcart,  Appellant,  v.  Andrew  Gammell,  Respondent 

Entail — Completing  Titles — Infeftment — A  proprietor  executed,  in  181 5,  /z  strict  entail  in  favour 
of  himself  in  liferent,  and  B  and  his  heirs  male  in  fee,  whom  failing,  C  a$td  his  heirs  male, 
whom  failing,  D  and  his  heirs  male,  6r*c.  The  deed  contained  a  power  of  revocation,  and 
warrants  of  infeftment  applicable  to  the  destination,  .  In  1823,  the  granter  availed  himself  of 
the  reserved  power  to  execute  a  new  deed,  whereby  he  recalled  the  destination  in  favour  of  tie 
persons  called  before  and  after  D  and  his  heirs,  and  executed  a  new  conveyance  in  favour  of 
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himself  in  liferent^  and  D  in  fee  and  his  heirs  ^  whom  failings  in  favour  of  other  substitutes  not 
called  by  the  former  deed.  This  new  settlement  bore  to  be  subject  to  the  fetters  of  the  former 
deedy  and  it  assigned  the  warrdnts  of  infeftment^for  the  purpose  of  completing  a  title  under  the 
new  destination,  D  took  infeftment  under  the  assigned  precept ;  and  being  advised  that  this 
infeftment  was  invalid^  he  completed  his  title  under  the  second  deed  by  adjudication  in 
implement: 
Held  (affirming  judgment), — i.  That  the  infeftment  under  the  assigned  precept  was  ineffectuaL 
2.  That  the  fetters  not  being  contained  in  the  deed  under  which  D*s  title  was  hompleted^  but 
being  described  by  reference  only,  were  ineffectual  to  prevent  a  sale,  3.  That  there  wcls  no 
ejfectual  obligation  on  D  to  make  a  valid  entail,^ 

In  181 5,  James  Gammell  executed  a  settlement  of  the  lands  of  Countesswells,  situated  in 
Aberdeenshire,  in  favour  of  himself  in  liferent,  and  his  grandson,  William  Gammell,  in  fee ; 
'^  whom  failing,  to  the  heirs  male  of  his  body ;  whom  failing,  to  James  Gammell,  and  the  heirs 
male  of  his  body  ;  whom  failing,  to  Andrew  Gammell,  and  the  heirs  male  of  his  body  ;  whom 
iiaiiling,  to  Ernest  Gammell,  and  the  heirs  male  of  his  body ;  whom  failing,  to  the  heirs  female 
of  the  body  of  the  said  William  Gammell,"  &c.  The  deed  contained  the  fetters  of  a  strict  entail, 
and  a  reserved  power  of  alteration  and  revocation.  The  deed  also  contained  a  precept  of 
sasine.  In  1823,  the  granter  of  the  foregoing  deed,  by  virtue  of  the  reserved  powers  it  contained, 
executed  a  deed  containing  a  revocation,  and  the  following  new  destination  : — "  I  do,  by  these 
presents,  give,  grant,  alienate  and  dispone,  to  and  in  favour  of  myself  in  liferent,  and  to  the 
said  Andrew  Gammell  in  fee,  and  the  heirs  male  of  his  body  ;  whom  failing,  to  the  heirs  female 
of  his  body."  The  new  deed  bore  special  reference  to  the  deed  of  entail  of  181 5,  and  contained 
the  following  obligation : — "And  I  bind  and  oblige  me  to  infeft  and  seise  myself  and  the  said 
Andrew  Gammell,  whom  failing,  the  heirs  of  entail  hereby  substituted  to  him,  as  aforesaid,  in 
the  foresaid  lands."    This  deed  contained  no  precept  or  procuratory. 

In  September  1829,  Andrew  Gammell  took  infeftment  upon  the  precept  of  the  deed  of  181 5,  as 
it  was  assigned  by  the  deed  of  1823.  Having  been  advised  that  this  title  was  feudally  inept,  inas- 
much as  the  warrant  of  infeftment  was  applicable  to  a  destination  altogether  different  from  that 
contained  in  the  deed  under  which  his  title  was  made  up,  Andrew  Gammell,  in  1844,  completed 
his  title  under  the  deed  of  1823  ^y  adjudication  in  implement,  which  was  duly  followed  by 
charter  and  infeftment. 

Such  being  the  state  of  the  title,  Andrew  Gammell  sold  a  part  of  his  lands  to  Whyte,  who 
presented  a  suspension  as  of  a  threatened  charge  for  the  price.  He  also  raised  an  action  to  set 
aside  the  infeftment  of  1829,  and  to  have  it  found  and  declared  that  he  possessed  the  lands  in 
fee  simple  under  the  title  completed  by  adjudication  upon  the  deed  of  1823.  Sir  John  Andrew 
Cathcart,  who  was  called  as  a  substitute  under  the  last  deed,  raised  an  action  against  Gammell 
to  have  it  found  and  declared  that  he  held  the  lands  under  the  fetters  of  the  deed  of  181 5,  and 
was  bound  to  execute,  in  favour  of  the  heirs  called  by  the  deed  of  1823,  a  deed  containing  all  the 
clauses  of  a  strict  entail     These  processes  were  conjoined. 

The  Court  of  Session  gave  judgment  in  favour  of  Andrew  Gammell. 

Bethell  Q.C.,  and  H,  Bruce,  for  appellant. — i.  The y^rx/ question  is,  whether  the  deed  of  1823  is 
not  an  integral  part  of  the  deed  181 5.  The  intention  of  the  settler  to  treat  them  so,  is  clear,  for 
instead  of  creatmg  new  powers,  and  a  new  procuratory  of  resignation  and  precept  of  sasine,  he 
assigns  those  in  the  former  deed,  and  expressly  states,  that  those  persons  called  by  the  second 
deed  are  to  hold  the  estate  under  the  provisions  of  the  former.  When  one  deed  is  incorporated 
with  another,  so  that  you  cannot  read  it  without  referring  to  that  other,  then  it  is  not  a  substan- 
tive and  distinct  deed,  but  one  merely  supplementary  of  the  other,  and  the  two  together  form 
one  single  individual  deed.  The  entail  of  1815  was  a  mortis  causd  settlement,  without  any  jus 
qucesitum  in  any  party  during  the  granter' s  lifetime.  Hence  any  subsequent  alteration  formed 
part  of  the  deed  itself— Z^r^  Strathmore,  15  S.  449;  i  Robins.  App.  189;  Breadalban^s 
Trustees,  2  D.  731.  It  is  clearly  unexceptionable,  that  a  tailzied  settlement  should  consist  of  two 
deeds,  one  referring  to  the  other,  as  setting  forth  the  limitations  and  fetters.  Such,  at  least,  is 
sufficient  in  questions  inter  hceredes — Don  v.  Don,  Mor.  15,591  ;  Roberts.  App.  76;  Laurie  v. 
Spalding,  Mor.  15,612 ;  Hope  Vere  v.  Hope,  11  S.  520;  Porterfield  v.  Stewart,  8  S.  16 ;  5  W. 
S.  515.  If  both  are  to  be  taken  here  as  one  deed,  then  the  title  made  up  in  1829  ^^^  valid,  and 
there  is  now  a  binding  entail,  the  fetters  being  clearly  set  forth  in  the  former  part  of  the  deed, 
and  the  statute  thus  complied  with.  The  respondent,  besides,  was  himself  one  of  the  parties  in 
whose  favour  the  precept  of  sasine  was  granted  ;  and  even  under  the  original  deed,  that  precept 
was  a  warrant  for  infefting  him  in  the  fee  of  the  estate,  unless  it  should  have  been  previously 
exhausted  by  William  and  James  succeeding  before  him.  But  the  second  deed  recalled  those 
two  heirs,  and  left  the  respondent  the  first  nominatim  fiar  or  institute,  just  as  if  they  had  both 
predeceased  the  entailer  without  leaving  issue.     Andrew  was  clearly  a  conditional  institute 

*  See  previous  report  12  D.  19 ;  21  Sc.  Jur.  593.        S.  C.  i  Macq.  Ap.  362 :  25  Sc.  Jur.  146. 
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under  the  original  destination,  and  if  the  parties  preceding  him  had  predeceased  the  entiiler,  or 
renounced,  there  was  nothing  to  prevent  him  availing  himself  of  the  procuratory  and  precept  in 
the  entail,  and  making  up  a  good  title.  It  is  of  no  consequence  whether  the  failure  of  the  pre- 
ceding parties  is  caused  by  death,  or  by  a  deed  revoking  the  nomination — Fogo  v.  FogOy  4  D. 
1063.  If  we  were  to  follow  out  the  principles  laid  down  by  Lord  Mackenzie  in  Fogo's  case^  it 
would  be  found,  that  it  was  in  fact  quite  superfluous  for  the  deed  of  1823  to  contain  at  all  an 
assignation  to  the  unexecuted  procuratory  and  precept,  or  to  grant  a  new  disposition,  and  those 
parts  of  that  deed  must  be  held  mere  surplusage.  2.  But  if  the  title  of  the  respondent  was  not 
properly  made  up  in  1829,  ^^^i  ^^^^  according  to  his  own  shewing,  his  title,  as  made  up  in  1843, 
was  a  sufficient  compliance  with  the  statute,  and  effectually  threw  round  him  the  fetters  of  the 
entail  The  charter  of  adjudication  obtained  in  1843  contained  all  the  requisite  clauses,  and  the 
instrument  of  sasine  following  thereon  also  bore  on  its  face  the  same  clauses  at  length,  and  both 
these  deeds  have  been  duly  registered.  The  efficacy  of  an  entail  against  third  parties  depends 
on  the  feudal  investiture  containing  the  conditions  of  tailzie  ;  and  it  is  quite  settled,  that  even  if 
the  precept  in  the  charter  merely  refer  to  the  prohibitions  and  clauses — and  these  are  set  forth 
in  the  instrument  of  sasine — that  is  a  sufficient  compliance  with  the  statute — Kilk.  543  ;  Mor. 
15*380;  5  Br.  Supp.  738.  The  cases  relied  on  by  the  respondent  to  shew  the  invalidity  of  the 
title  made  up  in  1829,  all  differ  from  the  present  in  this  essential  particular,  that  while  here  the 
virtue  of  our  case  lies  in  this,  that  the  two  deeds  are  incorporated  together  and  form  one  settle- 
ment, in  all  the  cases  referred  to,  there  were  two  separate  and  independent  deeds,  each  complete 
in  itself,  and  each  sufficient  to  found  a  right  without  reference  to  the  other.  Thus  it  was  in 
Broomfieldw.  Paterson^  Mor.  15,618  ;  Lindsay  v.  Earl  0/ Aboym,  4  D.  843  ;  Paterson  v.  Leslie^ 
7  D.  950.  3.  Even  if  the  fetters  of  the  entail  are  not  binding  at  present  as  against  creditors, 
they  are  binding  inter  hceredes  ;  and  the  Court  will  order  the  respondent  to  execute  all  necessary 
deeds  in  order  to  create  a  valid  entail,  the  matter  being  still  entire — Frazer  v.  Lord  Lovat^ 
I  Bell's  App.  C.  105.  Nothing  can  be  clearer  than  that  the  settler's  intention  was,  that 
Andrew  Gammell  should  take  the  estate  only  subject  to  the  fetters  of  the  deed  181 5.  This  case 
comes  within  the  principle  of  approbate  and  reprobate — Carmichaelv,  CarmUhael^  15th  Nov, 
1810,  F.  C. 

SoL'Gen.  Kelly^  &■»  Anderson  Q.C.,for  respondent — This  entail  is  bad  under  the  statute  1685. 
The  substantive  deed  of  entail  under  which  the  respondent  holds  the  estate,  does  not  contain 
the  requisite  clauses,  and  it  is  quite  immaterial  whether  the  subsequent  instrument  of  sasine 
sets  them  out.  The  fact  of  his  having  made  up  his  title  in  1829,  does  not  estop  him  from  setting 
up  this  fatal  defect.  In  Scotland,  the  making  up  of  a  title  is  an  ex  parte  proceeding,  which 
prejudices  nobody  ;  and  if  there  are  two  modes  of  doing  so  open  to  a  party,  and  he  adopts  one, 
there  is  nothing  to  prevent  him  afterwards  from  making  up  his  title  in  the  other  mode,  it  being 
otherwise  a  legitimate  course — and  no  prescription  bars  him — Gardner  v.  Gardner y  9  S.  138. 
This  is  a  fortiori  tm^  where  the  former  course  adopted  was  irregular.  Sasine  was  taken  in  1829 
under  the  precept,  but  it  was  irregular  to  do  so,  for  the  only  party  who  can  assign  a  precept  of 
sasine,  is  the  party  who  is  in  possession  of  it.  The  deed  of  1823  destroyed  the  old  investiture, 
and  created  a  new  one — the  destination  of  181 5  being  displaced  by  that  of  1823,  which  gave 
the  respondent  a  new  estate  or  interest.  By  the  former  deed  he  was  a  mere  heir  of  entail- 
by  the  latter  he  was  institute,  and  stood  in  the  position  of  a  purchaser  ;  and  there  is  no 
precept  of  sasine  applicable  to  him  as  a  purchaser.  Under  the  deed  of  1823  he  stood  on  a 
persona]  title,  and  he  feudalized  it  by  adjudication,  there  being  no  machinery  in  the  deed  for 
doing  so  otherwise.  The  precept  of  sasine  could  not  be  used  as  a  warrant  of  infeftment  in 
favour  of  parties  not  contained  in  it — Blackwood^  Mor.  6902.  It  is  said  to  be  immaterial  how 
the  failure  of  the  preceding  heirs  arose,  and  Fogo^s  case  was  referred  to  j  but  in  that  case  the 
title  was  made  up  both  ways,  and  either  mode  was  equally  good.  The  whole  case  of  the  ap- 
pellant rests  on  the  unity  of  operation  and  identity  of  stru:ture  of  both  deeds  ;  but  we  maintain 
they  are  quite  distinct  and  independent  instruments.  The  deed  of  181 5  was  registered  in  1816, 
and  complete  in  the  settler's  lifetime.  Strathmore' s  case  is  inapplicable  ;  for  though  the  inten- 
tion may  be  admitted  to  be  everything  as  to  a  will,  it  is  far  from  being  so  as  to  a  deed  of  entail. 
All  the  cases  shew,  that  an  entail  cannot  be  good  by  reference  to  another  deed  for  its  statutory 
clauses.  Here  the  second  deed  was  a  new  deed,  because  it  was  a  new  destination.  It  is  said 
Broomfield*s  case  is  distinguishable  from  this,  because  sasine  was  there  taken  on  the  prior  deed, 
and  thus  the  title  became  feudalized  ;  but  that  circumstance  is  quite  immaterial,  for  taking  sasine 
on  a  deed  cannot  make  that  deed  more  perfect  than  it  would  be  without  it.  In  Lindsay  v.  Earl 
of  Aboyne^  though  the  entail  was  of  different  lands,  it  was  in  all  other  respects  a  much  weaker 
case  than  this,  for  the  heirs  there  were  called  in  the  same  order.  So  Leslie  v.  Paterson^  supra^ 
and  Garnock  v.  Gamock,  Mor.  15,596,  apply.  As  to  the  cases  cited  by  the  other  side  : — In 
Don^s  case^  the  true  question  was  not  as  here,  whether  the  heir  had  power  to  sell,  but  whether 
he  could  alter  the  succession.  The  case  of  Laurie  v.  Spalding  was  obscure,  and  was  remarked 
upon  and  explained  by  Lord  Moncreiff  in  the  Aboyne  case.  In  Fogo^s  case^  no  alteration  was 
made  in  the  destination  in  the  deed.    Then  it  is  said,  whatever  is  the  legal  efifect  of  the  deed  of 
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entail  as  between  creditors,  yet,  as  between  heirs,  the  respondent  must  be  compelled  by  the 
Court  to  make  a  sufficient  and  binding  entail  to  give  effect  to  the  granter*s  intention.    In  Mont- 
gomery  v.  Eglintony  2  Bell's  App.  C.  149,  this  point  was  considered.    An  entail  hQxngstrictissimi 
juris,  various  courses  have  been  attempted  thus  to  force  the  heir  to  make  a  deed  of  entail — 
Stewart  Y.  FulUrton,  4  W.  S.  196.     The  rule  is,  that  the  heir  can  deal  freely  with  the  estate, 
except  in  so  far  as  he  is  eflfectually  prohibited — Elibank  v.  Murray,  i  Sh.  &  M*L.  i  ;  Morehead 
T.  Morehead  J  ibid.  29  ;  Sharpe  v.  Sharpe,  ibid.  594.     The  other  side  deal  with  this  as  a  will, 
where  intention  is  everything  ;  but  it  must  be  remembered  this  is  a  deed  of  entail,  and  no  such 
nile  applies.    In  JFrazer  v.  Lavat,  the  question  for  decision  was  simply  this,  whether  Abertarff  was 
entided  in  fee  simple,  or  was  still  bound  by  the  deeds ;  and  all  that  was  ordered  by  the  House 
vas,  that  the  entail  shoi^  be  made  according  to  these  instruments.     Quite  a  different  course 
was  followed  by  Abertanf  from  what  we  followed.     Besides,  he  was  only  a  substitute,  whereas 
we  are  an  institute  ;    and  it  is  well  settled,  that  an  institute  cannot  be  fettered  by  a  general  de- 
scription— ^he  must  be  individualized  and  named — ^teel  v.  Steel,  5  Dow,  83.   There  were,  in  short, 
tiiree  grounds  clearly  distinguishing  this  case  from  Fraser*s.    i.  There  was  one  instrument  there 
as  to  the  investiture  and  the  subject ;  here  there  are  two  instruments  distinct.    2.  The  lands 
there  were  imperfectly  described,  so  as  to  make  it  doubtful  which  was  meant ;  here  there  was 
no  doubt  whatever.     3.  The  title  there  was  made  up  in  fee  simple,  which  was  a  wrong  act,  and 
that  was  the  reason  why  the  proceedings  were  commenced.     It  is  a  mistake  to  consider  this  as 
a  mere  question  of  equity — it  is  a  question  of  strict  and  positive  law — Irvine  v.  Aberdeen,  2 
Faton,  419. 

Bethell  replied. — ^We  admit  that  if  the  respondent  had  made  up  his  title  under  the  assignation 
of  the  precept  of  sasine  in  1823,  it  might  have  been  open  to  objection  ;  but  then  the  precept  was 
so  created  as  to  follow  the  destination,  and  therefore  accompanied  all  the  changes  in  that  destin- 
ation made  under  the  power  reserved  in  the  deed.  The  moment  the  power  was  exercised,  the 
deed  of  1823  became  a  component  part  of  the  deed  1815,  and  merely  extinguished  the  part  of 
that  deed  containing  the  destination.  We  do  not,  however,  wish  to  press  the  first  part  of  our  case 
as  to  creditors,  and  will  be  content  if  the  House  will  order  the  respondent  to  make  a  binding 
entail  inter  heeredes.  We  admit  that  the  mere  fact  of  the  deed  1 823  referring  only  to  that  of 
181 5,  is  not  sufficient  to  throw  round  the  person  called  by  the  latter,  the  fetters,  but  it  puts  on 
the  person  called  by  the  latter  the  obligation  to  hold  the  estate  under  the  conditions  of  the 
former  ;  and  if  the  latter  deed  is  invalid  as  an  entail  by  the  law  of  Scotland,  then  the  obligation 
is  dear  to  make  one  that  is  valid..  We  maintain,  therefore,  that  the  donee  in  tail  is  bound  to 
throw  round  himself  the  fetters  of  181 5.  It  is  quite  a  common  thing  for  a  settler  to  convey  land 
to  trustees,  charging  them  to  execute  an  entail  in  favour  of  certain  persons.  Such  a  case  this  is. 
The  Court  below  seems  strangely  enough  to  have  entirely  overlooked  Frazet^s  case,  which  cannot 
be  distinguished  from  this. 

Lord  Chancellor  St.  Leonards. — My  Lords,  this  case,  which  is  of  great  importance  with 
reference  to  Scotch  conveyancing,  has  undoubtedly  occupied  a  great  deal  of  your  Lordships' 
time ;  but  that  has  afforded  me  an  opportunity,  from  time  to  time,  of  looking  into  the  case,  and  I 
therefore  am  enabled  to  dispose  of  it,  at  least  to  my  own  satisfaction,  without  taking  further  time 
to  consider.  It  is  a  case,  however,  of  so  much  importance  in  point  of  the  technical  rules  of 
conveyancing  in  Scotland,  that  it  deserves  the  most  serious  consideration.  It  is  an  attempt,  if 
possible,  to  place  the  law,  which  at  present  certainly  is  not  in  a  very  satisfactory  state,  upon  a 
sure  foundation.  I  say,  not  in  a  very  satisfactory  state, — not  that  I  think  there  is  any  real  doubt 
about  the  ixde,  but  that  the  cases  have  so  entangled  the  matter,  that  certainly  it  is  impossible  to 
say  distinctly  what  the  authorities  do  now  uphold  as  the  rule. 

My  Lords,  the  whole  question  as  regards  entails  under  the  Scotch  law,  depends  upon  the 
Scotch  statute  of  1685.  That  statute  certainly  did  not  create  entails  or  prohibitions ;  but  it 
authorized  parties  who  created  tailzies,  by  inserting  clauses  in  the  instrument  itself,  and  following 
that  up  in  certain  forms  there  prescribed,  to  insert  in  their  tailzies,  prohibitory,  irritant  and 
resolutive  clauses,  which,  by  their  effect,  should  be  binding  as  against  even  creditors  and  onerous 
purchasers. 

The  distinction  is  perfectly  established,  that  there  may  be  a  good  tailzie  inter  haredes,  which 
still  will  not  bind  either  creditors  or  onerous  purchasers  ;  and  it  is  undoubted,  that  there  may  be 
a  reference  by  one  deed  creating  an  entail,  to  another  which  has  the  proper  fetters,  or  fetters 
vhich  would  be  binding,  inter  hceredes,  and  yet  that  might  not  be  binding  against  creditors  or 
onerous  purchasers. 

Now  the  whole  of  this  case  turns  upon  the  question,  whether  the  two  deeds,  to  which  I  shall 
presently  call  your  Lordships'  attention  particularly,  do  or  do  not  authorize  the  present  institute, 
the  person  who  is  instituted,  namely,  the  pursuer  Andrew  Gammell,  to  make  the  sale  which  he 
has  made  ;  and  if  that  be  heli  to  be  valid  and  binding,  then,  on  the  same  principle,  your  Lord- 
ships will  have  to  hold  that  he  has  the  same  power  over  the  remainder  of  the  estate — and  that  is 
the  simple  question. 

Now  the  Judges  in  Scotland,  for  a  very  considerable  period,  tried  all  that  they  could  do  to 
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establish  the  right  in  heirs  of  tailzie  to  have  some  ramedy  against  the  person  who  broke  the 
fetters,  supposing  them  not  to  be  properly  imposed  according  to  the  statute  of  1685.  They 
attempted,  in  the  first  place,  by  inhibition,  to  prevent  the  party  from  breaking  the  prohibitory 
clauses.  That  was  ultimately  overruled,  and  in  most  of  these  questions  this  House  disagreed 
with  the  Courts  of  Scotland  upon  those  points.  It  was  decided,  that  there  could  be  no  right 
to  interfere  on  the  part  of  the  Courts  of  Scotland — that  the  prohibition  must  work  by  its 
own  force,  and  could  not  be  enforced  in  an  indirect  way  by  interference  of  the  Courts  of 
Scotland. 

It  was  then  insisted,  that  the  heir,  if  disappointed,  would  have  the  right  of  proceeding  for 
damages.  That,  again,  was  negatived ;  and  it  is  perfectly  clear,  that  if  the  fetters  are  not 
properly  imposed  according  to  the  statute,  then,  although  the  estate  be  sold,  or  creditors  be  let 
in  contrary  to  the  mtention  of  the  settler,  yet  no  right  to  damages  remains  to  the  person  who  is 
disappointed  of  his  rights  under  the  instrument. 

Then  came  the  great  question  in  these  cases,  which  is  in  Bruce  v.  Bruce,  4  W.  S.  240,  and 
which  I  recollect  very  well  because  I  was  counsel  in  the  case,  which  occupied  a  very  considerable 
time  at  the  bar  of  your  Lordships'  House ;  and  there  the  question  was,  whether  or  not  the  party, 
the  tenant  in  tail,  although  he  might  have  sold  so  as  to  escape  the  fetters  as  regarded  the 
purchaser,  was  not  bound,  upon  a  supposed  equity  or  obligation,  to  invest  the  money  which  he 
received  from  the  sale  of  the  entailed  estate,  in  the  purchase  of  other  estates  to  be  settled  in  the 
like  manner.  Now,  the  points  were  very  well  discussed  ;  and  ultimately  this  House,  reversing 
t1ie  orders  of  the  Courts  of  Scotland,  established,  and  I  think  I  may  say  properly  established, 
that  no  such  right  existed. 

No  doubt  therefore  remains  that  the  law  is  simply  this,  that  in  all  these  cases,  you  must  impose 
the  fetters  according  to  the  statute  of  1685,  so  as  to  be  binding  by  their  own  force  in  the  instru- 
ment in  which  they  are  found — or  there  can  be  no  rights.  That,  therefore,  is  a  satisfactory 
ground.  It  enables  a  party,  if  he  chooses,  to  impose  the  fetters,  and  nothing  can  be  so  clear  and 
so  distinct.  The  statute  has  been  considered  not  to  be  well  framed,  and  it  is  not  framed  so 
clearly  and  distinctly,  perhaps,  that  they  who  run  may  read,  but  it  is  impossible  to  mistake  it  as 
regards  how  the  fetters  should  be  imposed  ;  and  if,  in  these  cases,  the  parties  make  an  effectual 
deed  by  mere  combination  simply,  and  go  no  farther,  or  if  they  will  make  a  new  deed,  and  take 
care  that  that  deed  does  contain  upon  the  face  of  it  every  fetter  that  they  mean  to  impose,  no 
question  can  ever  arise  in  the  law  of  Scotland.  And,  therefore,  it  is  only -from  mere  want  of  care 
that  this  question  ever  can  arise. 

Now,  my  Lords,  I  must  call  your  Lordships*  attention,  as  everything  depends  upon  the  instru- 
ments, to  the  two  instruments  in  this  case.  Having  just  stated  what  I  consider  the  law  to  be,  I 
will  now  proceed  to  consider  what  the  settlements  were  in  this  case.  And  first  comes  the  regular 
deed  of  tailzie  with  proper  clauses.  I  will  assume  they  are  proper  clauses — no  question  has  been 
raised  upon  that — I  will  assume  they  are  proper  clauses,  without  giving  an  opinion  upon  that — 
proper,  prohibitive,  irritant,  and  resolutive  clauses. 

Now  this  disposition  was,  after  limitation  to  the  settler  himself  in  liferent,  then  to  William 
Gammell  in  fee ;  "  whom  failing,  to  the  heirs  male  of  his  body ;  whom  failing,  to  the  said  Tames 
Gammell,  son  of  the  said  Lieutenant-General  Andrew  Gammell,  and  the  heirs  male  of  his  body ; 
whom  failing,  to  Andrew  Gammell,"  the  gentleman  now  entitled  to  the  estate,  ''and  the  heirs 
male  of  his  body ;  whom  failing,  to  the  said  Ernest  Gammell,  and  the  heirs  male  of  his  body." 
Then  it  goes  on  to  the  heirs  female  of  the  body  of  William  Gammell,  and  so  on.  Then  it  goes 
on  to  other  persons — ^which  I  need  not  read  to  your  Lordships.  Then  there  is  an  obligation  to 
infeft  himself  and  William  Gammell,  and  the  heirs  of  entail,  and  then  there  is  a  procuratory  of 
resignation,  and  after  the  procuratory  of  resignation  embodying  the  whole  of  the  prohibitory, 
irritant,  and  resolutive  clauses,  he  assigns  the  estate,  with  its  titles  and  rents,  and  so  on  ;  and  then 
there  is  a  clause  of  registration  and  a  precept  of  sasine. 

Now  he  reserves  to  himself  this  power  of  alteration  and  revocation— (reads  power  of  revoc- 
ation). Then  comes  this  clause,  which  has  been  relied  upon,  and  very  properly  relied  upon — 
**  All  which  revocations  or  alterations  to  be  made  by  myself,  or  any  other  person  to  be  appointed 
by  me  as  aforesaid,  shall  be  made  and  done  by  writing  under  our  several  hands  respectively, 
which  writing  or  writings  shall  be  understood  and  taken  as  a  part  of  this  present  deed  of  taillie, 
and  shall  be  as  effectual  to  all  intents  and  purposes  as  if  the  same  had  been  inserted  herein/ — 
a  very  proper  clause,  no  doubt.  He  had,  therefore  settled  the  estate  upon  a  certain  person  named 
as  the  institute,  with  remainder  over  to  certain  heirs  substitute  ;  and,  by  the  law  of  Scotland, 
Andrew  was  a  substitute  heir  of  entail  under  that  deed,  having  certain  persons  before  him  and 
certain  persons  after  him. 

Then,  by  the  deed  of  1823,  ^^  recites  that  he  had  "resolved  to  alter  the  foresaid  course  and 
order  of  succession  : "  "I  have  therefore  revoked,  and  do  hereby  revoke,  the  foresaid  nomination 
of  the  said  William  Gammell,  James  Gammell,  Ernest  Gammell,  Martha  Gammell,'*  and  so  on 
— he  goes  through  all  of  them,  but  not  mentioning  Andrew,  no  doubt,  who  was  a  substitute  heir 
pf  entail  under  the  first  deed— (continues  to  read).    And  then  he  introduces  for  the  first  time  the 
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Cathcarts  as  persons  who  are  to  take  as  substitute  heirs  of  entail  after  these  limitations,  they  taking 
nothing  whatever  under  the  deed  of  181 5.  Then  in  a  subsequent  part  of  this  instrument,  he  binds 
and  obliges  himself  to  infeftand  seise  himself  and  Andrew  Gammell,  "  whom  failing,  the  heirs  of 
entail  hereby  substituted  to  him  as  aforesaid,  in  the  foresaid  lands,  in  manner  and  in  the  terms 
spectiied  in  the  foresaid  deed  of  entail,  with  and  under  the  burden  of  the  provisions,  conditions,'' 
&c,  and  so  on. 

My  Lords,  the  question  which  your  Lordships  have  now  to  determine  is,  whether  the  fetters — 
which  are  properly,  I  assume,  inserted  in  the  deed  of  181 5,  but  which  are  not  repeated  in  the 
deed  of  i823--do  apply  to  the  new  limitations  to  Andrew  in  the  deed  of  1823,  although  not  in 
tenns  complying  with  the  statute  of  1685— that  is  to  say,  whether  the  deed  of  1823  will  be  an 
independent  deed,  those  prohibitive,  irritant,  and  resolutive  clauses  not  being  imported,  as  they 
ought  to  be,  according  to  the  statute  of  1685. 

Now,  my  Lords,  I  must  first  of  all  dispose  of  the  question  as  regards  the  precept  of  sasine.  I 
entirely  agree  with  the  Court  below  in  the  view  which  was  taken  with  regard  to  these  rights.  I 
think,  of  course,  he  could  not  assign,  as  he  attempted  to  do,  those  rights,  because  they  were  rights 
which  he  had  granted.  The  grantee  might  or  might  not  restore  those  rights,  but  the  granter  of 
the  rights  never  could  assign  them  to  another  person.  And,  therefore,  the  only  question  in  that 
case  was,  whether  or  not  the  precept  of  sasine  in  the  original  instrument  of  1815  could  be  applied 
to  the  deed  of  1823,  under  the  change  of  circumstances.  The  change  of  circumstances,  your 
Lordships  will  observe,  amounts  to  this,  that  Andrew— who  was  before  the  substitute  heir  of 
entail  following  other  persons,  and  might  never,  therefore,  have  acquired  any  interest  in  the  estate 
if  that  deed  had  remained  unrevoked — became  institute  heir  of  entaif  by  the  removal  by  the  deed 
of  1823  of  those  persons  who  preceded  him.  But,  then,  other  persons  were  introduced  as 
sacceeding  to  him  ;  and  with  the  exception  of  leaving  Andrew— not  that  that  makes,  properly 
speakinjg,  any  essential  difference,  because  I  agree,  that  however  you  may  remove  a  man  out  of 
an  enuil,  the  others  will  succeed  in  their  regular  limitation, — whether  he  is  removed  by  deed  or 
otherwise,  no  doubt  it  is  laid  down  that  the  substitute  heirs  will  take  ;  but  here  is  a  question  of 
a  different  nature :  Can  you  take  in  the  precept  of  sasine  which  was  intended  to  give  effect  to  the 
deed  of  181 5,  and  transfer  that  to  the  deed  of^i823  ?  I  think,  for  the  reasons  stated  by  the  Court 
below,  that  that  cannot  be  done. 

Therefore  the  Question  stands  now  before  your  Lordships,  as  I  understand  it,  upon  two  points. 
First  of  all,  are  the  two  deeds  so  mixed  together  as  to  form  one  deed,  and,  therefore,  that  the 
want  of  the  prohibitive  and  the  other  clauses  which  are  found  in  the  deed  of  181 5,  is  supplied  by 
reference  in  the  deed  of  1823,  and  the  clause  relied  upon  at  the  end  of  the  deed  of  181 5  ? — Are 
Aose  fetters  supplied  by  the  way  in  which  that  deed  of  1823  is  framed,  and  do  the  two  deeds 
together  form  one  instrument  ?    That  will  be  the  question  upon  the  first  point. 

Now  I  must  observe,  in  \^<t  first  place,  that  the  deed  of  1815  was  registered  in  181 6,  in  the 
Hfetime  of  the  settler ;  and,  therefore,  though  it  was  not  done  at  the  time,  it  was  certainly 
rendered  a  perfect  instrument  in  the  lifetime  of  the  settler;  and  it  was  admitted  in  the  able 
argument  which  your  Lordships  heard  upon  the  part  of  the  appellant,  that  if  the  deed  of  181 5 
had  been  neutralized,  there  must  have  been  a  new  infeftment  to  give  effect  to  the  deed  of  1823. 
It  was  not  attempted  to  be  argued,  that,  if  no  effect  had  been  given  to  the  deed  of  181 5,  the  deed 
of  1823  would  not  have  been  operative. 

My  Lords,  the  second  point  is,  supposing  the  two  deeds  do,  if  taken  together,  amount  to  a  strict 
entail  under  the  statute  of  1685,  then  is  there  such  an  obligation  imposed  upon  the  heir  of  entail, 
according  to  the  Abertarff  case^  decided  in  this  House,  as  shall  compel  him,  by  the  direction  of 
this  House,  or  of  the  Courts  below,  to  execute  a  regular  deed  of  tailzie  binding  himself  by  the 
fetters  in  the  deed  of  181 5  ? 

Now  the  first  question — ^namely,  whether  these  two  deeds  can  be  conjoined,  united,  and  read 
together  as  one  deed — is  a  simple  question  of  Scotch  conveyancing — it  is  neither  more  nor  less ; 
but  it  is  a  very  important  question,  and  it  behoves  this  House,  with  reference  to  titles  'n  Scotland 
depending  upon  that  question,  to  be  very  careful  not  to  unsettle  the  law,  if  it  be  settled,  upon 
that  subject. 

Now,  my  Lords,  I  propose,  with  that  view,  that  your  Lordships  should  consider  a  little  how 
the  cases  stand  upon  that  subject.  The  case  of  Porterfieldy  which  was  so  often  referred  to, 
amounted  to  nothing  more  than  this,  that  there  was  a  settlement  with  a  power  of  revocation  and 
substitution  huredibus  nominandis.  Now  that  power  was  executed  without  an  attempt  at  any 
new  conveyance ;  therefore  it  really  amounted  simply  to  this,  that,  disturbing  nothing,  and  merely 
executing  that  power  in  the  way  of  substituting  other  heirs,  it  was  held  by  the  Court  of  Session, 
and,  on  appeal,  confirmed  by  your  Lordships'  House,  "  that  the  deed  of  nomination  was  a  valid 
exercise  of  the  faculty  to  name  heirs— that  an  heir  called  by  it  was  preferable  to  an  heir  called 
l>y  a  posterior  substitution— and  that  prescription  had  not  taken  place  so  as  to  exclude  the 
former."  My  Lords,  that  clearly  settled  that  which  I  apprehend  is  not  to  be  disputed  in  the  law 
of  Scotland  on  this  point,  that  if  there  be  a  power  of  revocation  in  a  deed,  and  that  power  of 
revocation,  particularly  where  there,  are  heirs,  merely  to  alter  the  destination  of  heirs,  is  authorized. 
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to  be  executed  y  and  can  be  executed,  and  is  executed  by  a  mere  instrument  introducing  the 
alteration,  that  then  a  new  nomination  takes  place  as  a  part  of  the  original  instrument — and  what- 
ever fetters  were  imposed  by  that  original  instrument,  are  imposed  upon  the  settlement  as  it 
stands  by  alteration.  To  that  I  see  no  objection.  In  the  law  of  England  the  thing  is  done, 
though  standing  upon  wholly  different  grounds.  We  requiring  no  seising  of  investiture — ^^e 
have  a  mode  of  operating  upon  a  supposed  seisin  which  exists,  not  in  fact,  but  in  law,  by  which 
you  do  that  which  is  done  by  sasine,  and  obtain  the  effects  flowing  from  that  sasine,  without  the 
slightest  difficulty. 

In  the  law  of  Scotland,  if  you  want  an  absolute  deed,  or  a  deed  efficiently  divided,  you  must 
do  it  by  a  new  instrument ;  but  where  you  have  a  power  as  in  that  case,  and  that  power  is 
exercised  by  simple  nomination,  and  warranted  by  the  power,  without  any  disturbance  of  the 
estate  itself,  there  it  is  perfectly  settled  and  not  now  to  be  disputed,  that  you  may  alter  the 
destination,  and  that  the  original  deed  will  ultimately  stand  and  have  effect  with  all  the  fetters  in 
that  deed,  precisely  as  if  the  person  substituted  by  the  nomination  had  originally  been  introduced 
in  the  place  of  the  person  who  is  so  superseded  So  far  there  can  be  no  difficulty  at  all.  But  it 
must  be  borne  in  mind,  that  this  case  of  Porterfield  was  only  between  heirs,  and  was  not  a  question 
of  binding  creditors  or  onerous  purchasers. 

Then,  my  Lords,  there  is  a  case,  which  I  have  no  doubt  is  very  difficult  to  deal  with — that  of 
Laurie  v.  Spalding,  Now,  as  I  understand  that  case,  one  would  have  supposed  it  was  not  open 
to  the  slightest  doubt,  for  there  being  a  settlement  with  general  prohibitory  and  other  clauses,  the 
party  bought  another  estate,  and  of  that  estate  he  took  a  conveyance,  and  that  conveyance  simply 
referred  to  the  former  settlement.  Now,  if  anything  be  well  settled  by  the  law  of  Scotland,  it  is 
an  abstract  question,  that  you  cannot  in  that  way  impose  fresh  fetters  under  the  statute  of  1685 — 
and  here  there  was  a  purchaser  with  an  actual  purchase :  I  mean  a  purchase,  not  for  the  mere 
sake  of  trying  the  title,  but  the  estate  was  sold.  But  aU  the  fetters  were  held  to  be  well  imposed, 
and  that  was  simply  done,  as  I  understand  it,  by  a  mere  reference  to  the  preceding  settlement, 
or  the  fetters.  Now,  if  that  were  the  law,  it  would  be  very  difficult  to  say  how  it  would  stand. 
But  your  Lordships  will  find  it  is  not  treated  as  law ;  and  it  has  been  explained  in  a  way  which 
perhaps  may  account  for  the  decision  there  by  the  Judges.  The  observation  1  allude  to  (in  4  D. 
889)  by  the  Court— that  is,  in  effect,  by  seven  of  the  learned  Judges — is  this— **  The  case  of  Laurie 
V.  Spalding x^y  however,  materially  different,  as  I  read  that  case;  it  certainly  did  come  to  be  a 
question  between  an  heir  substitute  of  entail  and  a  purchaser ;  and  one  general  plea  maintained 
for  the  purchaser  was  distinctly,  that  the  entail  of  the  lands  of  Ervies,  by  mere  reference  from 
one  deed  to  another,  could  not  be  effectual  against  creditors  and  purchasers,  as  not  being  duly 
recorded  in  the  terms  of  the  act  1685.  The  case  was  perplexed  in  its  circumstances;  and  there 
was  a  sp>ecialty  strongly  urged,  which  almost  certainly  affected  the  decision,  that  the  purchaser 
had  dealt  with  the  heir  in  possession  at  a  time  when  he  had  only  a  personal  right  to  the  property ; 
in  which  case  the  general  rule  is,  that  the  purchaser  is  affected  by  all  the  qualities  of  his  author's 
title.  Accordingly  I  find,  that  the  case  having  been  appealed,  this  was  the  point  mainly  relied 
on  in  the  respondent's  appeal  case.  Nevertheless,  if  there  were  no  authority  against  it,  I  should 
find  it  difficult  to  extricate  that  case  from  the  peculiarities  of  the  titles  which  had  been  constituted 
in  the  vendor  before  the  question  came  to  be  tried.'*  Mr.  Sandforo,  in  his  Book  upon  Entails,  p. 
1 57,  says  he  thinks  the  case  is  not  defensible  as  an  authority,  if  it  proceeded  upon  the  ground  that 
the  fetters  were  properly  imposed  as  against  the  purchaser.  I  take  it,  that  if  it  had  been 
determined  upon  that  grounds  it  would  be  overruled  by  the  other  cases,  and  that  it  is  impossible 
to  maintain  the  ground  upon  which  it  is  supposed  to  have  been  determined.  But  if  it  turned 
upon  that  question  which  Mr.  Sandford  suggests  as  to  the  title,  it  stands  as  an  authority  upon 
a  very  different  point,  and  not  touching,  therefore,  that  point  which  your  Lordships  have  heard 
discussed.  It  is  a  case,  therefore,  upon  which  your  Lordships  are  not  called  on  to  express  any 
opinion,  and  which  I  shall  take  for  granted  is  not  an  authority  bearing  upon  the  question  now 
before  your  Lordships. 

Now,  my  Lords,  there  is  nothing  more  clear,  therefore — I  should  consider  it  ouite  clear,  and 
that  it  is  not  necessary  to  refer  to  authorities  to  shew  it — that  a  mere  reference  by  one  deed  to 
another,  as  regards  prohibitory,  irritant,  and  resolutive  clauses,  is  directly  and  in  terms  struck  at 
by  the  statute  of  1685.  Reference  has  been  made  to  the  case  of  Brootnfield  v.  Paterson.  That 
was  a  question  by  creditors  against  heirs,  and,  therefore,  it  introduces  a  question  about  creditors ; 
but  there  is  no  doubt  whatever,  as  I  understand  that  case,  that  the  second  deed  was  a  new  deed 
— it  was  held  to  be,  and  it  clearly  was,  a  new  deed.  But  what  was  the  consequence?  If  it  was  once 
established  to  be  a  new  deed,  of  course  the  fetters  were  not  binding.  That  that  deed  was  a 
mere  limitation — he  had  released  his  power  of  revocation  under  the  original  settlement,  but  still 
be  executed  a  new  settlement,  "  with  and  under  the  conditions,  provisions,  irritant  and  resolutive 
clauses,  as  contained  in  the  original  bond  of  tailzie,  and  in  the  charter  of  infeftment  following 
thereon.''  That  first  charter  had  been  neutralized,  and  then  came  this  new  deed — and  that  new 
deed  refers  simply  to  the  former  one — that  was  held  clearly  to  be — ^there  is  no  doubt  it  was — a 
separate  deed.    1  do  not  think  it  open  to  any  point  merely  because  the  deed  was  executed 
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subsequently  by  the  settler,  with  the  concurrence  and  consent  of  his  gra~  dson,  entitled  as  institute 
in  the  former  entail  It  therefore  was  a  new  settlement  by  persons  claiming  imder  the  former 
entail,  and  was  a  seisin  of  persons  claiming  under  the  fonner  deed.  I  cite  it  for  the  purpose 
only  of  shewing,  that  that,  as  one  of  the  leading  authorities,  has  established  that  mere  reference 
from  a  later  deed  to  an  earlier  deed  will  not,  under  the  statute,  enable  you  to  make  the  irritant 
and  resolutive  clauses  binding  upon  the  settlement  under  the  later  deed.  That  case  came  before 
your  Lordships'  House  upon  appeal,  and  the  appeal  was  dismissed,  and  the  interlocutor  affirmed. 

Now,  my  Lords,  there  was  the  case  of  Lindsay  v.  Lord  Aboyne^  which  has  been  quoted.  That 
was  upon  the  2nd  of  March  1S42.  Now,  in  that  case,  the  original  settlement  having  contained 
fetters,  a  supplementary  settlement  was  executed,  and,  as  here,  it  referred  to  fetters ;  but  that 
was  held  not  to  be  good,  because,  although  the  settler  meant  to  attach  it  to  the  other,  and  to 
make  a  supplemental  settlement — ^he  terms  it  in  so  many  words  a  ''supplemental  settlement,** — 
the  intention  therefore  was  clear — ^there  is  no  question  about  the  intention — yet  the  law  is 
too  strong  for  the  intention,  because  the  statute  has  prescribed  the  mode  to  which  you  shall 
have  recourse  if  you  mean  it  to  be  binding — and  not  having  satisfied  that,  the  statute  prevails 
against  it.  My  Lords,  I  have  stated  the  date  of  that  case  for  this  reason,  that  although  the  case  of 
Fnvur  v.  Lord  Lovat^  which  has  been  so  much  referred  to,  and  properly  referred  to,  was  heard 
in  March  1841,  judgment  was  not  given  by  this  House  until  the  end  of  February  1842.  It  is 
apparent  therefore  to  me,  that  the  judgment  of  your  Lordships'  House  could  not  have  been  known 
in  Scotland  at  the  time  that  judgment  was  given  in  Lord  Aboyn^s  case.  Consequently,  it  is 
clear  that  that  rule  was  maintained  without  knowing  what  had  been  the  fate  of  Frazet^s  case. 
But  we  must  bear  this  in  mind,  that  this  House  did  not  establish  anything  new  of  itself  in  Frcuaet^s 
case,  whatever  may  be  the  weight,  or  whatever  may  be  the  true  interpretation,  of  that  case ;  but  the 
House  affirmed  that  which  was  settled  by  the  Court  in  Scotland.  In  the  Court  in  Scotland,  the 
Judges  themselves  took  a  different  view  of  that  case  at  different  periods.  At  one  time  they  held 
that  the  fetters  were  not  imposed ;  at  a  subsequent  time  they  held  that  they  were  imposed, — and 
this  House  affirmed  the  later  decision.  This  House,  therefore,  let  it  be  borne  in  mind,  did 
not,  as  it  has  done  in  many  cases  argued  before  yoiu:  Lordships,  set  up  a  rule  contrary  to  what 
had  been  established  in  Scotland,  but  it  took  the  rule  as  it  found  it  laid  down  in  Scotland  in  that 
case,  and  simply  affirmed  what  the  Court  of  Scotland  itself  had  done  in  reversing  its  own  former 
decision. 

Now,  my  Lords,  let  us  see  exacdy,  for  everything  depends  upon  this,  what  it  is  that  Frazer 
V.  Litrd  Lovat  decided,  for,  in  point  of  fact,  it  Dears  upon  the  two  questions  which  become  united 
in  some  sense.  If  this  case  could  be  shewn  to  be  similar  to  the  case  now  before  your  Lordships 
as  regards  the  union  of  two  deeds,  or,  if  not,  if  it  could  be  shewn  that  your  Lordships  should 
now  decide  that  Andrew  GammeU  is  compelled  to  execute  a  regular  deed  with  all  the  fetters, 
that  case,  in  either  view,  would  be  an  authority  on  which  the  appellant  could  rest. 

Now,  my  Lords,  in  that  case,  I  think  it  is  to  be  lamented  that  the  judgment  was  so  long 
delayed.  Of  course  it  gave  your  Lordships  a  great  opportunity  of  considering  the  case ;  but 
there  is  always  a  danger  of  some  of  the  points  escaping  attention  at  so  great  a  distance  of 
time.  It  does  not  appear  clear  to  me,  after  the  most  diligent  attention  I  have  given  to  the  case, 
that  the  point  which  we  have  been  agitating  here,  as  regards  the  operation  of  the  statute  of  1685 
upon  the  second  deed,  was  really  a  point  in  issue  there ;  nor  do  I  find  it  even  in  the  appeal  cases 
delivered  to  the  House — for  the  appellant,  in  his  second  reason,  says,  ^'  The  interlocutor  of  the 
Court  appealed  from,  dated  the  14th  of  May  1824,  by  which  it  is  found  that  the  appellant  is 
bound  to  execute  an  entail  of  the  lands  of  Abertarff,  together  with  the  old  glebe  of  Abertarff  or 
Boleskine,  in  terms  of  the  entail  executed  by  the  late  Hon.  Archibald  Frazer  of  Lovat,  dated  1 5th 
August  1808,  and  containing  a  destination  in  terms  of  the  deed  executed  by  him  on  the  2nd  of 
July  1 81 2,  is  erroneous,  in  respect,^rf/,  that  such  an  obligation  to  entail  is  not  to  be  raised  up  by 
anything  short  of  the  clearest  and  most  explicit  declaration,  especially  where  such  obligation  is 
inferred  by  a  reference  from  one  deed  to  another.  Secondly^  Because  there  is  no  such  distinct 
connection,  by  way  of  reference,  between  the  deed  of  1812  and  the  entail  of  1808,  as  to  justify 
the  interlocutor  appealed  from;  on  the  contrary,  the  deed  of  181 2,  whilst  it  does  not  refer  to  the 
entail  of  1808  by  specifying  the  date  of  its  execution,  does  not  otherwise  make  reference  to  it, 
either  by  stating  correctly  the  lands  comprehended  within  it,"  and  so  on :  "The  judgment  of  the 
Court  assumes,  that  there  subsists  a  close  and  necessary  connection  between  these  two  deeds, 
which  cannot  be  discovered  or  established  by  an  examination  of  the  deeds  themselves.  Thirdly^ 
Supposing  those  deeds  were  held  to  be  connected  by  a  reference  of  the  one  to  the  other,  they 
must  be  considered  as  in  themselves  constituting  the  entail  which  the  testator  intended  to  establish, 
and  are  not  to  be  superseded,  altered  or  amended,  by  any  new  entail  such  as  that  which  the 
Court  have  ordered.** 

Then,  in  the  reasons  for  appeal  given  by  the  other  side,  they  say  that  the  deed  referred  to  in 
the  deed  of  18 12  was  the  tailzie  of  1808 ;  and  it  having  been  held  once  to  be  fixed  and  ''  established, 
either  by  a  consideration  of  the  different  deeds  executed  by  the  late  Lord  Lovat,  or  by  the 
judgment  in  the  declarators,  that  the  tailzie  15th  August  1808  is  the  tailzie  referred  to  in  the 
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deed  2d  July  1812,  and  that  tailzie  being  thereby  identified  as  the  tailzie  referred  to,  it  must  be 

taken  to  be  the  tailzie  referred  to  in  all  questions  upon  the  legal  effect  of  the  deed  2d  July  181 2 

as  combined  with  the  deed  referred  to,  whether  as  regards  the  matter  of  conveyance,  or  the 

nature  of  the  title  under  which  the  appellant  may  have  right  to  enjoy  any  lands  which  he  claimed 

or  claims  as  conveyed  to  him  by  the  deed  2d  July  1812,  there  being  no  ground  in  law  for 

contending,  that  the  reference,  although  it  may  be  sufficiently  clear  and  certain  for  the  purposes 

of  conveyance,  is  too  vague  and  indefinite  to  be  acted  upon  in  a  question  as  to  the  imposition  of 

fetters,  or,  in  other  words,  in  a  question  of  whether  the  i>arty  who  takes  the  lands  in  respect  of 

the  instrument  referred  to  being  held  to  be  the  tailzie  15th  August  1808,  shall  hold  these  lands, 

not  in  fee  simple,  but  under  the  limited  and  fettered  title  upon  which,  assuming  that  tailzie  to  be 

the  instrument  referred  to,  he  would  be  bound  to  possess  them.**     In  point  of  fact,  as  you  find, 

my  Lords,  in  the  advice  given  to  this  House  by  the  noble  and  learned  Lord,  who  then  held  the 

Great  Seal,  the  subject  as  affected  by  the  statute  of  1685  was  really  not  discussed ;  and  it  seems 

to  me  rather  to  have  been  taken  for  granted,  that  if  there  was  a  sufficient  reference  in  the 

subsequent  deed  to  the  prior  deed — if  the  deed  of  181 2  referred  properly  to  the  deed  of  1808, 

there  being  a  blank,  and  having  to  examine  and  to  imply,  or  to  ascertain  by  construction,  which 

deed  really  was  referred  to,  it  seems  to  have  been  taken  for  granted,  that  in  form  there  that 

second  deed  would  be  embodied  as  part  of  the  first. 

Now,  my  Lords,  we  must  look  a  little  at  the  observation  which  has  been  made  at  the  bar  that 
the  reasons  given  in  the  Court  below,  why  the  case  of  Abertarff  did  not  apply  to  this  case, 
are  not  satisfactory,  because,  although  there  was  a  complication  of  deeds,  yet  there  was  no 
complication  if  the  case  was  well  understood.  As  soon  as  you  had  found  that  the  deed  of 
1 81 2  referred  to  the  particular  deed  of  1808,  there  was  no  question  at  all  of  complication, 
because  it  was  a  simple  deed  of  tailzie  of  1808,  with  an  alteration  introduced  by  the  deed 
of  1812. 

My  Lords,  in  that  case,  you  will  find  that  the  deed  of  181 2  is  in  this  form: — The  party  having 
a  full  power  to  revoke  under  the  deed  of  1808— (I  pass  over  the  previous  fetters,  they  are  not 
material,  they  do  not  bear  upon  the  question) — he  says,  that  he  had  executed  a  disposition  and 
deed  of  entail  of  the  estate  of  AbertarfT,  and  so  on — and  he  puts  the  date  of  that  in  blank,  and 
'  that  blank  has  been  supplied  by  referring  it  to  the  deed  of  1808;  then  he  says  he  had  power  to 
make  an  alteration  in  the  estates — "Therefore  I  have  nominated  and  appointed,  as  I  hereby 
nominate  and  appoint,  Thomas  Frederick  Frazer,  my  grandson,  presently  residing  with  his  tutor 
Doctor  Bentley,  of  the  King's  College,  Aberdeen,  and  the  heirs  male  of  his  body,  to  succeed  to 
my  said  lands  and  estates  immediately  after  myself,  and  the  heirs  of  my  own  body;  whom  failing, 
to  the  persons  named  as  heirs  and  substitutes  in  the  said  deed  of  entail,  in  the  order  therein 
mentioned ;  and  I  hereby  dispone,  assign  and  convey,  the  said  lands  and  estates  which  are 
particularly  specified  and  described  in  the  said  deed  of  tailzie,  and  here  held  as  repeated  for 
brevity's  sake,  to  the  heirs  of  my  own  body ;  whom  failing,  to  the  said  Thomas  Frederick  Frazer, , 
and  the  heirs  male  of  his  body;  whom  failing,  to  the  other  heirs  and  substitutes  appointed  or 
named  in  the  said  deed  of  entail,"  and  so  on;  "and  in  so  far,"  he  says,  "  I  alter  the  deed  of 
entail ;  reserving  always  full  power  and  liberty  to  me  not  only  to  nominate  and  appoint  such 
other  person  or  persons  as  I  shall  think  fit  to  succeed  to  my  said  lands  and  estates,  failing  the 
heirs  herein  named,  and  that  by  a  writing  under  my  hand  at  any  time  in  my  life ;  but  also  to 
revoke,  alter  and  change,  the  present  nomination  and  deed  at  my  pleasure."     Then  he  declares, 
"  that  if  these  presents  be  not  revoked  by  me,  the  same  shall  be  valid  and  effectual  although 
found  in  my  own  custody,  or  in  the  custody  of  any  other  person,  undelivered  at  the  time  of  my 
death."     Now,  your  Lordships  will  observe  the  frame  of  that  instrument — that  although  there 
are  words  no  doubt  following  the  nomination,  "  I  hereby  dispone,  assign  and  convey,  the  said 
lands  and  estates  which  are  particularly  specified  and  described  in  the  said  deed,"  it  amounts  to 
a  nomination  under  the  power  of  revocation.     The  only  thing  done  by  this  deed  is  to  alter  the 
destination  under  the  power  which  enabled  the  settler  to  do  the  act ;  and  although  there  are  the 
words  of  disposition  which  I  have  read  to  your  Lordships,  yet  those  are  not  followed  up  by  any 
direction  as  to  a  sasine,  or  any  direction  with  regard  to  the  investiture,  in  any  way  whatever;  but 
this  second  instrument  is  left  simply  and  only  upon  the  nomination  made  by  this  settler— and 
then  it  appears  to  me  to  be  entirely  governed  by  the  cases.     In  the  deed  of  1808,  there  were  all 
the  fetters; — ^then,  if  the  deed  of  18 12  simply  did  adopt  the  deed  of  1808,  and  only  altered  the 
destination  according  to  the  power  which  the  settler  had,  then  those  two  deeds  united  and 
conjoined  did  contain  all  the  fetters,  and  the  fetters  were  properly  imposed  upon  the  parties  in 
the  second  deed,  not  only  by  the  first  deed,  but  also  by  force  of  the  settlement.     That  appears 
to  me  to  be  entirely  consistent  with  the  speech,  and  the  advice  contained  in  that  speech,  delivered 
in  your  Lordships'  House  by  my  noble  and  learned  predecessor.     I  can  see  nothing  which  is 
contrary  to  that  view,  which  appears  to  me  to  be  assumed  now  in  this  particular  passage.    But, 
then,  after  discussing  the  question,  of  whether  the  reference  by  the  one  deed  to  the  other  was 
sufficiently  clear,  the  noble  and  learned  Lord  said  this — "If,  then,  the  deed  of  1808  was  the 
entail  referred  to  by  the  deed  of  181 2,  can  there  be  a  doubt  that  the  whole  of  the  entail  to  be 
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created  by  the  latter  deed,  is  to  be  guarded  by  the  provisions  and  fetters  specified  in  the  former? 
or,  in  other  words,  that  the  appellant  is  to  hold  the  estate  under  the  deed  of  181 2,  to  him  and  the 
heirs  male  of  his  body,  with  and  under  the  several  provisions,  conditions,  burdens,  limitations, 
restrictions,  clauses  irritant  and  resolutive,  specified  and  contained  in  the  deed  of  tailzie  referred 
to,  which  were  to  be  held  as  there  repeated  for  brevity's  sake,  and  under  these  additional 
declarations,  'that  the  said  Thomas  Frederick  Frazer,*  the  appellant,  &c. — and  then  follow 
certain  restrictions  applicable  only  to  the  appellant  and  the  heirs  male  of  his  body,  and  the 
entailer  then  says, '  and  in  so  far  I  alter  the  said  deed  of  entail  V  "  My  apprehension  therefore 
is,  that  this  House  had  no  intention  whatever  to  alter  the  law  of  Scotland,  but  that  that  deed  of 
1812  must  have  been  considered  as  not  being,  in  the  sense  in  which  we  have  been  now  considering 
the  question,  a  new  deed  removing  wholly  or  in  part  the  old  deed — altering  the  destination 
undoubtedly,  but  in  that  case  to  be  held  as  forming  part  of  the  original  deed;  and,  in  that  view, 
the  whole  is  consistent 

Now,  my  Lords,  the  same  doctrine  has  again  come  before  the  Courts  of  Scotland  in  a  case  to 
which  1  will  refer.  I  have  already  drawn  your  Lordships'  attention  to  this  important  fact,  that 
the  Question  in  Fraser's  case  did  not,  according  to  the  view  of  the  parties,  turn  upon  the  statute 
of  1085,  and  therefore  they  must  have  considered  the  nomination  not  to  disturb  that  deed,  but  to 
form  a  support  to  it,  or  an  addition  to  it,  as  part  of  the  original  instrument. 

Now,  my  Lords,  there  was  the  case  which  came  before  the  Court  below,  of  Paterson  v.  Leslie ^ 
that  was  heard  in  July  1845.  The  decision  in  Frazer^s  case  was  at  that  time  perfectly  well 
known,  and  it  must  be  remembered,  that  it  was  known  as  a  decision  by  this  House.  It  was  not 
as  if  this  House  had  disturbed  the  doctrine  in  Scotland,  but  it  affirmed  that  doctrine,  and  it  left 
the  Scotch  Judges  therefore  at  perfect  liberty  to  go  on  deciding  according  to  their  own  view  of 
the  law,  with  that  affirmation  before  them  of  their  decision  in  Frazers  case.  But  how  did  they 
deal  with  the  law  in  that  case  P  There,  there  was  a  regular  tailzie,  with  the  power  of  revocation ; 
and  a  new  deed  was  executed  under  that  power,  but,  by  way  of  convenience,  it  referred  to  the 
irritant  and  resolutive  clauses  in  the  first  settlement,  though  not  incorporating  them ;  but  the 
parties  meant  to  bind  themselves  by  the  conditions  in  that  respect  contained  in  the  first  deed — 
yet  it  was  held,  that  the  second  deed  was  a  new  entail  superseding  the  first,  and  that  as  it  did 
not  contain  within  itself  the  foresaid  clauses,  it  was  not  effectual  to  protect  the  lands  against 
creditors.  Why  ?  because,  notwithstanding  the  reference  to  the  first  deed,  the  second  deed  was 
held  to  be  a  new  deed,  and  there  being  no  sufficient  reference  to  the  fetters  of  the  first  deed,  the 
old  doctrine,  and  I  may  say  the  settled  doctrine,  of  the  Courts  of  Scotland,  was  adhered  to. 
And  singularly  enough,  so  little  was  Frazet^s  case  considered  to  break  in  upon  the  actual  rule 
established  in  Scotland,  that  it  is  positively  not  once,  I  believe,  referred  to  in  this  later  case — 
Patersor^s  case.  Be  it  observed  also,  with  reference  to  the  technicalities,  which  are  to  be 
lamented,  that  the  law  must  be  upheld,  whether  technical  or  not,  and  you  will  find  it  there  laid 
down  expressly  as  it  is  stated  all  along.  Lord  Jeffrey  lays  it  down  thus,  and  I  believe  it  is 
confirmed  by  the  Lord  President  and  the  Lord  Ordinary — "With  regard  to  the  analogy 
attempted  to  be  made  out  with  the  Porterfield  case,  I  think  it  fails  at  once.  There  the  investiture 
has  been  made  up  on  the  old  title,  while  here  the  whole  of  the  investiture  under  the  tailzie  1692 
has  been  abandoned  and  swept  away  by  the  new  one  under  the  deed  of  1700.  If  the  entailer 
bad  made  a  deed  merely  altering  the  previous  destination,  without  a  new  conveyance  of 
the  lands,  and  put  it  on  the  record  of  tailzies,  according  to  the  cases  of  Porterfieli  and 
Don^  that  would  have  been  quite  competent.  But  he  has  gone  further,  and  made  an  entirely 
new  deed." 

Now,  my  Lords,  this  brings  me  at  once  to  the  question,  of  what  is  the  operation  of  the  deeds 
in  this  case  ?  Is  the  second  deed,  to  which  I  have  called  your  Lordships'  attention,  a  deed  which 
does  not  disturb  the  first  deed,  or  is  it  clearly  within  the  view  really  to  be  inferred  from  the 
decisions  of  the  Courts  of  Scotland,  a  new  deed,  so  as  to  require  that  there  should  have  been 
upon  the  face  of  the  deed  itself  a  statement  of  the  fetters  intended  to  be  imposed,  and  not  a  mere 
reference  to  another  instrument  in  which  those  fetters  were  contained  P 

Having  already  disposed,  my  Lords,  of  the  question  which  I  advise  your  Lordships  not  to 
regard  as  a  point  with  reference  to  the  instrument  of  sasine,  it  comes  now  to  be  a  question  with 
re^rence  to  the  construction  of  the  instrument,  and  of  the  intention  of  the  parties.  This  gentle- 
man had  a  right,  under  the  first  instrument,  to  revoke  and  alter  the  destination  of  his  estate. 
He  does  so,  although  he  leaves  Andrew  no  doubt  untouched ;  but  he  leaves  him  under  his 
second  settlement  in  a  very  different  position  from  that  in  which  he  stood  in  the  first,  for,  as  I 
have  already  said,  in  the  first  he  was  second  substitute  heir  of  entail,  and  might  never  have  come 
into  the  estate,  whereas,  under  the  new  deed,  he  becomes  the  institute.  The  appointment  is 
accordingly  arain  to  him  in  so  many  different  terms ;  because  in  terms  it  is  to  him  in  fee,  and  the 
heirs  male  or  his  body.  In  the  original  destination,  it  is  to  him  and  to  the  heirs  male  of  his 
body.  The  gift  to  Andrew  is  for  life  simply  upon  the  first  deed  ;  but  he  is  introduced  here  as 
the  institute,  and  becomes  the  first  taker.  Then  follows  the  introduction  of  an  entirely  new  class 
«f  persons,  the  Cathcarts,  the  appellants  at  your  Lordships'  bar,  who,  no  doubt,  were  intended 
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to  take  this  estate  according  to  the  intention  expressed  by  the  settler ;  and  if  the  settler's  intention 
is  defeated,  it  will  be,  without  doubt,  by  a  technicality,  and  by  the  rules  of  conveyancing  which 
prevail  in  Scotland,  and  which  certainly  your  Lordships  would  not  be  disposed,  and  ought  not 
to  disturb.  Now,  by  this  instrument,  after  he  has  reappointed  the  estate  to  Andrew  in  a  different 
way,  having  revoked  the  other  settlement,  he  then  introduces  those  several  persons  as  heirs 
substitute  of  entail,  altering  altogether  the  former  disposition  of  his  property.  He  substitutes  an 
entirely  different  class  of  persons  to  take  by  way  of  substitutes,  also  making  the  person  who  was 
a  substitute,  the  institute,  no  doubt.  Then,  my  Lords,  comes  this  clause — after  describing  the 
order  in  which  they  are  to  take,  he  says  they  are  to  take  "  under  the  burden  of  the  provisions, 
conditions,  restrictions,  limitations,  declarations,  clauses,  irritant  and  resolutive,  expressed  in  the 
said  deed  of  entail,  all  which  clauses  I  hereby  confirm,  and  do  hereby  assign  to  my  said  disponees 
and  heirs  of  entail  in  their  order,  the  procuratory  of  resignation  and  precept  of  sasine,  and  whole 
other  clauses  in  said  deed  of  entail ;"  declaring  that  they  "shall  be  entitled  to  possess  the  said  lands 
under  the  foresaid  deed  of  entail  and  these  presents,  and  on  no  other  right  or  title  whatever ;''  and 
that  they  shall  "record  these  presents  in  the  register  of  taillies,  as  also  in  the  books  of  Council," and 
so  forth  :  And  then  he  declares,  that  if  the  deed  be  undelivered  at  his  death,  it  shall  be  as  good 
and  sufficient  "  as  if  the  same  had  been  completed  by  infef tment,  and  formally  delivered  to  the 
said  Andrew  Gammell,  or  any  other  of  the  heirs  of  entail,  or  to  any  other  person  for  their 
behoof."  And  then  he  grants  powers  to  his  procurators,  or  to  "  Andrew  Gammell,**  or  any  of 
the  foresaid  heirs  of  entail,  jointly  and  severally,  to  cause  present  this  deed  before  the  Lords  of 
Council  and  Session  judicially,  and  to  procure  the  same  recorded  in  the  register  of  entails,  and 
to  expede  charters  and  infeftments  on  the  said  deed  of  entail,  and  these  presents,  agreeably 
to  and  in  terms  of  the  act  of  parliament  concerning  taillies  ;  ^  and  he  consents  to  registration. 

Now,  is  this  a  simple  nomination  which,  under  the  authorities,  would  not  disturb  the  first  deed, 
or  is  it  in  effect  a  new  deed  ?  My  Lords,  after  very  great  consideration,  I  have  reluctantly  come 
to  the  opinion,  that  this  is  a  new  deed,  and  was  so  intended  by  the  settler — that  he  meant  this 
deed  to  operate  without  disturbing  the  tide  of  Andrew ;  but  that  he  also  meant  it  to  operate  so 
as  to  introduce  a  new  settlement,  and  to  operate  in  some  respects  conjointly  with  the  former  deed, 
not  by  its  own  force.  But  it  would  be  only  evading  the  question  to  say,  that  because  the  testator 
intended  the  former  deed  to  operate  with  the  later  deed,  therefore  you  ought  to  take  them  as  one 
deed  ; — that  would  be  to  deny  all  the  authorities,  for  I  have  shewn  to  your  Lordships,  that  taking 
the  case  in  which  a  man  buys  one  estate,  and  he  settles  that  one  estate  with  proper  clauses,  and 
then  settles  another  estate, — although  he  called  that  a  supplemental  deed,  and  meant  to  add  it 
so  that  it  should  form  part  of  his  first  settlement,  and  referred  expressly  to  the  different  powers 
contained  in  the  first  deed,  yet  the  statute  steps  in,  (the  statute  is  too  strong,  too  powerful,  too 
clear  for  the  case,)  and  says,  that  the  party  has  not  adopted  the  only  mode  pointed  out  by  the 
law  to  give  effect  to  the  second  deed  by  fetters,  and  therefore  it  roust  stand  upon  its  own  force, 
and  cannot  avail  itself  of  the  fetters  under  the  former  deed.  So  tHat  really  it  amounts  to  nothing 
to  say  that  such  was  the  intention.  But  you  are  to  look  further.  Is  there  an  intention,  as  I 
think  is  expressed  here,  that  effect  shall  be  given  to  the  second  deed  as  if  it  had  taken  place  by 
infef  tment  ?  No  doubt  it  was  intended  it  should  operate  with  the  first  deed, — but  that  it  should 
operate  by  its  own  force  as  far  as  it  would  ;  and  therefore  the  fetters  referred  to  as  in  the  first 
deed  cannot  be  held  to  have  any  effect,  because  the  statute  does  not  admit  of  that  mode  of 
carrying  out  the  intention. 

Now,  my  Lords,  if  that  be  true  upon  the  first  point — if  that  be  maintained— then  the  remaining 
Question,  and  a  most  important  question  it  is,  is,  whether  or  not  it  is  possible  to  maintain,  that 
the  Courts  have  the  power,  if  there  be  an  informal  imperfect  settlement,  to  remodel  that  settle- 
ment in  the  Courts  of  Scotland,  so  as  to  impose  the  fetters  which  the  settler  himself  has  failed 
properly  to  bind  the  parties  by  ? 

Now,  my  Lords,  no  such  thing  has  ever  been  done  in  Scotland — no  such  attempt  has  ever 
been  made.  In  the  Abertarff  case^  as  the  party  had  in  fact  made  up  a  title  to  himself  in  fee, 
whatever  was  the  construction,  it  was  necessary  that  he  should  execute  a  regular  deed  of  tailzie. 
There  is  no  question  about  that,  that  he  was  bound  to  execute  a  new  deed  of  tailzie ;  and  then,  of 
course,  the  question  was,  whether  he  was  bound  or  not  to  include  the  fetters  in  the  original  deed. 
That  could  not  be  maintained  ;  and  I  was  rather  surprised  at  the  argument  which  was  advanced 
at  your  Lordships'  bar — it  never  could  be  maintained,  that  because  it  was  necessary  he  should 
execute  a  new  settlement,  inasmuch  as  he  had  made  up  a  title  upon  a  separate  deed,  there- 
'  fore  he  could  be  made  to  impose  fetters  upon  himself,  if  those  fetters  were  not  properly  imposed 
by  the  deed  under  which  he  had  improperly  made  up  his  title.  All  you  could  possibly  do, 
whether  he  had  made  up  his  title  one  way  or  the  other,  was  to  compel  him  to  make  up  his  tide 
according  to  the  binding  nature  and  operation  of  the  deeds  under  which  he  claimed — you  could 
do  no  more.  What  would  be  the  effect  of  any  interference  of  this  sort  ?  Simply  to  repeal  the 
statute  of  1685.  In  every  case  the  intention  is  shewn.  In  every  case  there  is  a  sufficient 
obligation  in  the  words  of  the  instrument,  "  I  give  you  this  estate  :  but  I  give  you  this  estate 
subject  to  the  fetters  which  are  in  my  original  instrument."    The  statute  steps  in  and  says^  that 
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is  an  insufficient  and  imperfect  mode  of  imposing  those  fetters — he  has  npt  imposed  the  fetters 
according  to  the  act  of  parliament.  What  equity  is  there  ?  There  never  was  a  greater  mistake 
than  supposing,  that  what  we  call  election  here,  which  is  called  by  the  name  of  approbate  and 
reprobate  in  Scodand,  touches  a  case  of  this  sort.  In  the  case  where  there  were  three  estates 
in  a  settlement,  and  it  turned  out  that  one  of  the  estates  belonged  to  the  person,  but  the  other 
two  came  under  the  setdement,  it  was  held  in  Scotland,  as  held  here,  that  the  party  taking  undei* 
the  deed  could  not  take  against  him  ;— if  you  take  the  two  estates  which  belonged  to  the  settler, 
you  must  bring  into  the  settlement  the  third  estate  which  belongs  to  yourself.  There  is  no 
difficulty  about  that.  But  what  has  that  to  do  with  the  case  in  which  he  is  to  take  under  a  deed  ? 
Observe,  that  in  that  case  you  attempt  to  take  under  and  in  opposition  to  the  deed  at  the  same 
time.  You  cannot  be  permitted  to  do  that  in  a  Court  of  Justice ;  but  it  is  a  totally  different 
question  here,  because  here  the  party  does  take  strictly  under,  and  only  under,  and  not  in 
opposition  to,  the  instrument.  The  instrument  has  all  the  binding  force  and  operation  which 
the  law  gives  to  it,  and  to  that  he  submits.  What  can  be  done  more  ?  There  is  no  such  law  in 
England  as  would  enable  you  to  confirm  an  imperfect  setdement  of  this  sort  without  something 
more  than  we  have  here.  If  you  do  not  effectually  make  your  settlement,  the  party  taking  under 
k  may  be  unable  to  maintain  it ;  but  there  is  no  equity,  because  the  thing  might  have  been  done 
— there  is  no  equity  which  can  compel  the  party  to  do  it.  It  stands  simply  upon  its  own  force, 
and  if  it  can  be  executed  by  its  own  force,  that  is  valid,  otherwise  it  must  fall  to  the  ground. 
That  is  all  the  former  decisions  do. 

Now,  my  Lords,  there  is  no  authority  whatever  in  the  law  of  Scotland  to  do  that  which  is 
contended  for  here — and  there  is  no  such  authority  in  the  law  of  England.  Your  Lordships  are 
aware,  as  I  am,  having  had  the  honour  of  appearing  in  these  Scotch  appeals,  that  I  have  done  as 
my  predecessors  always  have  done — strictly  confined  myself  to  the  Scotch  law,  and  have  not 
attempted,  and  never  shall  attempt,  to  import  into  the  doctrines  of  Scotch  law  the  doctrines  of 
the  English  law ; — ^but  taking  the  Scotch  law  as  I  find  it,  there  is  no  such  doctrine  as  is  contended 
for.  In  t\it  Abertarff  casey  it  was  introduced  necessarily  and  inevitably,  because  there  was  a 
settlement  executed,  and  it  extended  the  fetters  to  the  second  instrument,  because  it  evidently 
was  considered  to  have  been  a  part  of  the  original  instrument,  and  to  indicate  that  the  two 
together  formed  one  instrument. 

Therefore  I  recommend  to  your  Lordships  to  af^rm  the  interlocutor  of  the  Court  below,  and 
to  dismiss  the  appeal.  , 

My  Lords,  though  I  think  that  nothing  can  be  more  wise  than  that  the  costs  should  follow 
and  abide  the  event,  yet  in  this  case  it  is  impossible  not  to  see  that  the  authorities  have  left  the 
question  in  a  state  of  great  uncertainty  and  confusion ;  and  I  think  this  would  be  a  very  proper 
case  to  depart  from  the  general  rule  of  compelling  the  appellants  to  pay  the  costs,  having  failed 
in  the  appeal.  I  shall  therefore  move  your  Lordships  to  affirm  the  interlocutor  complained  of, 
but  without  costs. 

Interlocutor  affirmed  without  costs. 
First  Division, — Richardson,  Loch,  and  Maclaurin,  Appet/anfs  Soliators.— WiWisLmson,  Hill, 
and  Williamson,  /Respondent's  Solicitors, 
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The  Scottish  Marine  Insurance  Company,  AppellantSy  v.  James  Turner 
and  Alexander  Rankine  Johnstone,  Respondents. 

Maritime — Ship — Insurance — Freight — ^Total  Loss — Expenses — The  owners  of  a  ship  ejected  an 
insurance  with  an  insurance  company  on  freight y  and  with  the  same  and  other  companies  on  the 
vessel  itself.  In  the  course  of  the  homeward  voyage,  and  before  entering  the  dock,  the  vessel 
suffered  great  damage y  but  discharged  her  cargo  and  earned  freight,  which  was  paid  to  the 
owners.  Thereafter  the  owners  having  abandoned  the  ship,  the  company y  which  had  also 
insured  onfreighty  accepted  the  abandonment,  but  the  others  having  refused  to  do  sOy  an  action 
was  raised  as  for  total  loss,  in  which  a  verdict  was  returned  Ending  that  the  vessel  was  properly 
abandoned,  and  not  worth  repairingy  and  that  she  was  a  total  loss.  Under  this  verdict,  it  was 
held  that  the  insurers  on  the  ship  were  entitled,  in  settling  as  for  a  total  losSy  to  have  placed  to 
their  credit  their  due  proportion  of  the  freight,  subject  to  such  deduction  as  might  be  found 
profferly  to  affect  their  interest  therein.  Thereafter  the  owners  having  raised  an  action  against 
the  company  who  had  insured  both  on  vessel  and  freight,  for  payment  of  the  sum  insured  on 

.  the  freight. 

Held  (reversing  judgment),  that  the  company  were  not  liable  in  payment,  in  respect  that  tht 
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freight  insured  was  actually  earned  and  received  by  the  owners^  and  that^  but  for  tkeir  act  in 
electing  to  abandon  the  ship  after  such  earning  and  receipt^  they  might  have  retained  the  freight 
for  their  own  use.^ 

The  appellants  appealed  against  the  judgments  reported  as  above,  maintaining  in  their  printed 
case  that  they  ought  to  be  reversed  for  the  following  reasons : — i.  Because  the  voyage  insured 
having  been  performed,  the  cargo  delivered,  and  the  freight  earned  and  paid,  no  loss  of  freight 
arose  to  found  a  claim  against  them  under  the  policy  on  freight ;  and  that  none  of  the  circum- 
stances relied  on  by  the  respondents,  as  to  the  damage  to  the  ship,  or  as  to  the  effects  of 
abandonment  under  a  separate  insurance,  could  authorize  a  demand  against  the  appellants  on 
the  freight  policy.  2.  Because,  at  all  events,  the  respondents  could  not  recover  from  the 
appellants  more,  or  at  a  higher  rate,  than  according  to  the  amount  carried  off  by  the  underwriters 
on  the  ship  under  the  abandonment  of  that  subject ;  and  as  the  respondents  were  aUowed  to 
retain  ;^457  12^.  id.  from  the  freight  earned  and  paid,  allowance  should  be  made  for  that  sum 
in  considering  their  claim  under  the  action. 

The  respondents  in  their  printed  case  supported  the  judgment  on  the  following  grounds  : — 
I,  Because  the  ship  having  been  destroyed  hy  perils  of  the  seas  before  completion  of  the  voyage 
on  which  the  insurance  was  effected,  and  being  thus  unable  to  earn  any  freight  on  the  voyage, 
there  was,  by  reason  of  such  total  loss,  a  total  loss  of  the  freight,  in  respect  of  which  the  assured 
were  entitled  to  recover  the  full  sum  insured.  2.  Because  such  freight  was  wholly  lost  to  the 
assured,  not  by  reason  of  any  abandonment  or  transfer  by  them  of  the  right  to  and  benefit  of 
what  might  be  saved  from  the  wreck,  and  of  any  remuneration,  in  the  nature  of  freight,  which 
might,  by  means  of  acts  subsequently  done,  be  received  from  the  consignees  of  cargo,  but  by 
reason  of  the  perils  of  the  seas  which  occasioned  the  loss.  The  respondents  also  pleaded,  that 
the  interlocutor  of  23d  May  1851  should  be  affirmed — i.  Because  the  matters  brought  before  the 
Court  in  the  minute  or  note  had  been  already  adjudicated  upon,  and  that  the  motion  made  was 
an  attempt  to  reopen  the  judgment.  2.  Because,  upon  the  merits,  there  was  no  foundation  for 
the  claim  of  deductions  or  apportionment  so  made,  such  deductions  being  in  respect  of  salvage 
expenses,  which  were  properly  deducted,  and  the  policy  on  freight  being  a  valid  policy. 

Sir  F,  Thesiger2sA  Willes  for  appellants. — ^The  respondents  are  here  attempting  to  recover  in 
the  teeth  of  their  own  summons,  which  puts  them  out  of  Court,  for  the  summons  expressly  sets 
forth,  that  the  freight  was  in  fact  earned,  and  not  only  so,  but  that  it  was  even  paid  to  the'owners. 
If,  then,  the  freight  has  been  paid,  what  are  the  respondents  suing  for?  Nothing  is  clearer  than 
that  we  must  look  to  the  contract  of  insurance  on  freight  considered  by  itself.  That  contract 
amounts  merely  to  this,  that  if  the  cargo  is  not  delivered  owing  to  some  peril  of  the  sea  which 
prevents  freight  being  earned,  then  the  insurers  will  pay  the  sum  which  the  freight  would  have 
amounted  to.  But  they  do  not  undertake  that  the  freight  shall  be  received  by  the  owners — ^for 
this  reason,  that  there  might  be  an  assignment  during  the  voyage  of  the  ship,  in  which  event  the 
freight  would  pass  to  the  assignee.  They  merely  insure,  therefore,  that  the  cargo  shall  be  delivered 
— Everth  v.  Smith,  2  M.  &  S.  278.  But  an  abandonee  is  in  the  same  position  as  a  purchaser — 
Case  V.  Davidson,  5  M.  &  S.  79;  Idle  v.  Roy.  Exch,  Co,,  3  Moore,  116  ;  8  Taunt.  755  ;  and 
abandonment  is  a  voluntary  act — McCarthy  y.  Abel,  5  East,  388;  Idle  v.  Roy,  Exch,  Co,,  3  Moore, 
151  ;  Read  v.  Bonham,  3  Brod.  &  Bingh.  151.  If  an  owner,  therefore,  abandon  his  ship,  he 
thereby  assigns  the  freight,  and  cannot  recover  for  a  total  loss  of  freight  as  against  the  insurer 
of  freight — Morrison  v.  Parsons,  2  Taunt.  407.  Hence  it  was  the  voluntary  act  of  the  assured 
in  abandoning  the  ship,  that  caused  the  loss  of  the  freight,  and  the  insurer  of  freight  cannot  be 
liable.  But  whether  it  was  owing  to  their  voluntary  act  or  not,  it  is  at  least  certain  that  the  cargo 
was  delivered,  and  the  freight  earned  ;  and  Baron  Alderson  said  in  Benson  v.  Chapman,  2  H.  L. 
C.  721,  that  there  has  never  been  a  case  where  freight  had  been  actually  earned,  and  yet  an 
action  for  a  total  loss  of  freight  was  maintainable.  Neither  can  it  be  said  that  this  was  a  loss 
caused  by  the  perils  insured  against.  It  is  true  the  policy  adds,  "  and  all  other  perils  and  mis- 
fortunes," Ac  ;  but  this  is  a  mere  form  of  expression,  and  goes  for  nothing  unless  the  peril 
alleged  to  come  within  this  general  description  is  analogous  to,  or  of  the  same  kind  as,  those 
particularly  specified  in  the  foregoing  clause.  That  there  was  no  loss  by  a  peril  of  the  sea,  is 
clear  from  this,  that  if  there  had  been  no  insurance  of  the  ship,  there  could  have  been  no  loss  of 
the  freight.  Hence  the  loss  must  have  been  caused  by  the  fact,  of  there  being  another  contract 
with  the  insurers  of  the  ship.  Moreover,  even  if  it  could  be  said  that  the  loss  flowed  originally 
from  a  peril  of  the  sea,  yet  the  cause  was  too  remote  to  be  a  ground  of  action,  according  to  the 
maxim,  non  retnota  sedproxima  causa  spectatur,  as  to  the  application  of  which,  see  De  Vaux  v. 
Salvador,  4  Ad.  &  Ellis,  431 ;  Powell  v.  Gudgeon,  5  M.  &  8. 431.  But  it  is  not  even  a  necessary 
consequence  of  the  total  loss  of  the  ship,  that  the  ship  is  given  up  to  the  abandonee  ;  for  if  the 
freight  was  of  great  relative  value,  no  prudent  owner  would  scruple  to  prefer  retaining  it  for  the 

^  See  previous  reports  13  D.  652  ;  23  Sc.  Jur.  290,  455.  S.  C.  i  Macq.  Ap.  334 ;  25  Sc 

Jur.  274. 
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sake  of  the  freight.  If,  then,  the  loss  of  freight  merely  depends  on  the  accident  of  the  owner 
putting  in  force  his  legal  remedy  (L  e,  his  right  of  abandonment)  against  the  underwriter  of  the 
ship,  how  can  it  be  said  to  be  a  loss  by  perils  of  the  sea  ? — ^whichi  in  other  words,  brings  us  bade 
again  to  the  proposition,  that  the  loss  was  caused  by  hi^own  voluntary  act,  in  electing  to  abandon. 
The  difficulty  of  the  case  no  doubt  arises  from  the  accessorial  nature  of  freight,  which  has  been 
long  settled  to  go  with  the  ship— Gz^^  v.  Davidson^  supra, 

[Lord  Truro. — ^What  is  the  ground  on  which  it  is  held  that  the  freight  passes  to  the  under- 
writers ?  Was  there  ever  a  case  where  it  did  so,  and  where  the  owner  of  the  ship  had  not 
abandoned  ?] 

No  ;  we  can  find  no  such  case.  Abandonment  seems  the  only  ground  of  the  freight's  passing 
to  the  underwriters.  Though,  therefore,  in  one  sense,  freight  is  merely  a  quality  of  the  ship,  yet, 
for  the  purposes  of  insurance,  the  ship  and  the  freight  are  two  distinct  and  independent  subject 
matters.  Such,  then,  being  the  state  of  the  law,  the  parties  must  be  understood  to  have  con- 
tracted in  contemplation  of  that  known  law.  The  owner  must  have  known  that,  in  the  event  of 
his  abandoning  tne  ship,  he  would  render  the  underwriter  on  the  ship  a  quasi  owner ;  and  this 
being  a  voluntary  act  on  his  part,  he  stands  in  the  same  position  as  ir  he  had  actually  assigned 
or  sold  the  ship. 

[LoitD  Truro.— Yes;  you  say,  if  the  owner  thought  fit,  he  might  have  recovered  the  freight ; 
but  he  chose  to  put  himself  in  a  position  where  he  could  not  recover  it.  He  ought  to  have  pro- 
ceeded against  the  insurers  of  the  ship,  not  for  total  loss,  but  for  the  actual  damage  he  had 
sustained,  and  thus  he  might  have  kept  the  freight.] 

Yes  ;  or  the  policy  of  insurance  on  the  ship  might  have  expressly  provided,  that  in  the  event 
of  the  ship  becoming  so  damaged  as  to  make  abandonment  a  justifiable  step,  the  remedy  against 
the  freight  insurer  was  not  to  be  lost  in  consequence.  Emerigo  on  Bottomry,  by  Hall,  36-41, 
seems  to  say  this  might  be  done.  But  it  was  not  done  here.  Yet  it  is  sought  to  influence  the 
liabilities  and  rights  attaching  to  the  insurance  of  freight,  by  mixing  it  up  with  the  consequences 
arising  out  of  the  separate  contract  of  insurance  of  the  ship.  The  Judges  below  seem  to  have 
assumed  that  an  insurance  of  the  ship  was  so  customary,  that  it  must  be  taken  here  that  there 
was  an  insurance  of  the  ship.  But  it  often  happens  there  is  no  insurance  of  the  ship,  or  it  is 
only  partly  insured,  and  such  insurance  of  the  ship  may  or  may  not  be  executed  after  the  freight 
has  been  insured.  How,  then,  can  you  incorporate  into  our  contract,  conditions  flowing  out  of 
another  future  and  contingent  policy,  which  may  or  may  not  ever  be  in  existence  ?  It  is  clearly 
res  inter  alios  acta.  Then  it  is  said,  that  what  was  earned  here,  was  not  freight,  but  sadvage. 
But  this  is  a  mere  play  on  words. 

[Lord  Chancellor. — If  it  was  not  freight,  how  could  the  underwriters  on  ship  bring  an  action, 
as  the  decision  implied  they  could,  for  money  had  and  received  as  such  ?  But,  indeed,  it  was 
sued  for  here  eo  nomine.'] 

The  name  is  not  worth  disputing  about.  The  money  had  all  the  qualities  of  freight,  and  could 
have  been  enforced  and  recovered  under  that  name.  Freight  at  least  is  the  name  given  to  the 
remuneration  for  carriage  of  goods,  not  only  by  one  ship,  but  also  in  cases  of  transhipment — See 
Jacobsen*s  Laws  of  the  Sea.  The  respondents,  then,  must  be  reduced  to  say,  either  that  this  is 
not  freight,  or  that,  it  being  freight,  it  became  lost  to  them  by  other  circumstances.  If  this  is 
not  freight,  in  what  other  way  could  freight  have  been  paid,  supposing  no  accident  had  ever 
beiaUen  the  ship  ?  As  to  its  being  salvage,  it  is  enough  to  ask,  Who,  then,  are  the  salvors  ? 
[Lord  Truro.— Suppose  the  owners  had  insured  only  half  or  part  of  the  ship,  being  their  own 
insurers  as  to  the  rest  ?] 

That  is  this  very  case ;  and  we  have  here,  therefore,  the  owners  pocketing  part  of  the  freight, 
and  then  turning  round  and  suing  us  on  the  ground  that  that  very  freight  was  totally  lost.  The 
following  cases  were  also  incidentally  cited: — Roux  v.  Salvador^  3  Bingh.  N.  R.  266 ;  Cambridge 
V.  Anderion,  Ry.  &  Moody,  60;  2  B.  &  Cr.  691 ;  Mellish  v.  Andrews ^  15  East.  13;  Thompson 
v.  Rowcroft^  4  East.  34 ;  Sharp  v.  Gladstone^  7  East.  24 ;  Leatham  v.  Terry ^  3  Bos.  &  Pull. 
479;  Hoidsworth  v.  Wise^  7  B.  &  Cr.  794;  Samuel  v.  Royal  Exchange  G?.,  8  B.  &  Cr.  119; 
Moss  v.  Smithy  9  C.  B.  94 ;  Amould  on  Insurance ;  Benecke  Pr.  of  Indemnity. 

Sir  F.  Kelfyy  Serj,  Byles,  (with  them  Bumie^  for  respondents. — The  ship  was  totally  lost  on 
I  ith  August,  and  that  total  loss  existed,  in  point  of  law  and  in  fact,  independent  of  any  notice  of 
abandonment  Whatever  rights,  therefore,  a  total  loss  could  confer,  became  vested  in  the 
owners  on  that  day.  The  right  then  accrued,  to  sue  both  sets  of  underwriters  on  their  respective 
policies,  and  could  not  be  defeated  by  subsequent  events.  It  is  true  the  owners  received  the 
might  in  the  first  instance ;  but  they  did  so  merely  as  agents  for  the  underwriters  on  ship,  and 
cannot  be  prejudiced  by  that  circumstance.  On  the  nth  August,  then,  the  owner  might  have 
left  the  ship  to  perish,  for  by  the  mere  fact  of  the  accident  on  that  day,  the  wreck  passed  out  of 
his  hands.  Lord  Cottenham  in  Stewart  v.  Greenock  Insurance  O?.,  2  H.  L.  Cas.  1 59,  says  as  much. 
[Lord  Truro. — Suppose  the  owner,  on  nth  August,  had  assigned  or  sold  the  ship,  could  the 
assignee  have  recovered  freight  before  the  delivery  of  the  goods  ?] 

Of  course  an  assignee  has  a  right  to  the  freight,  because  the  voyage  was  not  completed.    If 
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a  ship  is  sold  on  the  last  day  of  the  voyage,  the  vendee  gets  the  freight,  for  there  is  no  such 

thing  as  freight //y?  rata  itiruris.     But  here  the  whole  mischief  was  done  on  the  nth  August  at 

latest,  and  before  the  ship  entered  the  dock. 

[Lord  Truro. — Suppose  she  had  been  brought  into  dock,  and  had  delivered  her  cargo,  and 

immediately  received  some  fatal  accident,  yet  before  the  period  of  the  policy  on  the  ship  had 

expired,  who  then  would  be  entitled  to  freight  ?] 

.  We  admit  the  owner,  and  not  the  underwriter  on  ship,  would  be  entitled  in  that  case.     But 

here  the  total  loss  occurred  before  the  delivery,  and  therefore  the  right  of  action  against  both 

the  ship  and  the  freight  insureirs  accrued  on  the  same  day.     In  England,  abandonment  causes 

the  total  loss  to  relate  back  to  the  date  of  the  accident,  while,  in  France,  it  relates  back  to  the 

commencement  of  the  voyage— Emerigon,  c.  17,  §  9  ;  Code  de  Commerce,  §  386;  2  Phillips* 

Ins.  (ed.  1840)417. 

[Lord  Truro. — But  suppose  the  underwriter  on  the  freight  sets  up  as  a  defence,  that  the  goods 

had  subsequently  been  delivered,  or  that  the  time  had  not  arrived  for  the  delivery  ?] 

But  if  a  total  loss  occurred  on  a  certain  day,  is  the  owner  to  wait  till  some  subsequent  date  to 
see  whether  the  cargo  may  be  delivered  ?  In  that  case  he  might  wait  for  ever ;  for  if  the  ship 
existed  at  all,  it  might  not  be  physically  impossible  for  it  to  be  refitted  and  brought  home.  Here 
it  was  no  doubt  possible  for  the  owner  to  have  had  the  goods  brought  home,  but  at  an  expenditure 
such  as  no  reasonable  man  would  incur.  Assuming,  therefore,  as  we  are  entitled  from  the  verdict 
in  the  former  case  to  do,  that  a  total  loss  occurred  on  the  nth  August,  it  necessarily  follows  that 
the  owner  had  no  longer  the  power  to  earn  freight  after  that  date.  The  wreck  had  passed  out 
of  his  hands,  and  what  signified  it  to  him  whether  any  third  party  might  have  speculated  on  the 
wreck,  spent  large  sums  upon  her,  and  ultimately  brought  her  borne;  his  rights  could  not  thereby 
bs  altered.  It  was  the  underwriters  of  the  ship,  then,  who,  in  the  contemplation  of  the  law, 
here  brought  home  the  ship,  and  delivered  the  cargo.  Freight  in  one  sense  may  be  earned,  and 
yet  be  totally  lost,  as  is  shewn  in  Idle  v.  Royal  Exchange  Co,,  3  Moore,  1 15 ;  8  Taunt.  755,  which 
clearly  supports  our  case— See  also  Readw.  Bonkaniy  3  Brod.  &  B.  154.  But  freight  has  never 
been  earned  here  in  the  sense  of  the  contract  of  the  freight  insurer.  What  was  got  was  money, 
which  the  underwriter  on  ship  was  entitled  to  by  choosing  to  bring  the  goods  from  that  part  of 
the  sea  (where  the  total  loss  occurred)  to  harbour.  Suppose  a  case  where  a  ship  strikes  a  rock, 
and  the  peril  is  so  great,  that  the  crew  leave  her  to  perish,  the  sole  question  would  then  be, 
whether  the  crew  were  justified  in  so  leaving  her,  and  if  they  were  so,  the  right  of  the  owner  to 
recover  on  freight  would  be  clear,  and  would  be  unaffected  by  the  circumstances  which  might 
subsequently  have  happened — such  as,  whether  the  ship  was  ultimately  got  off  and  brought  home. 
[Lord  Truro. — I  know  there  are  what  may  be  callai  contingent  tot^  losses.  Thus  a  capture 
is  a  total  loss,  while  the  ship  is  in  the  enemies'  hands  ;  but,  then,  if  she  be  recaptured,  the  total 
loss  is  rescinded.  Hence,  in  such  a  case,  unless  the  owner  brought  his  action  for  the  freight 
before  the  ship  was  restored  from  capture,  he  could  not  recover.] 

There  may  oe  cases  where  the  owner  is  justified  or  not  justified  in  abandoning,  but  that  cannot 
alter  his  right  of  action,  if  such  right  has  attached  at  a  particular  point  of  time.  We  say  here 
the  owner's  right  accrued  on  nth  August.  In  cases  of  capture,  or  sudden  abandonment  in  the 
hour  of  danger,  we  admit,  that  if  the  owner  was  in  a  position  to  recapture  or  repossess,  he  would 
be  unable  to  recover  in  an  action  for  freight.  Then  it  is  said  it  was  our  own  voluntary  act  in 
abandoning  the  ship,  that  caused  our  loss  of  freight.  But  when  a  ship  is  insured  for  £(>SQO, 
and  becomes  so  damaged  that  it  is  not  worth  ;f47o,  it  is  absurd  to  say  that  he  elects  the  former 
sum  ;  it  is  an  abuse  of  language  to  call  it  a  voluntary  act.  It  is  like  A  refusing  to  deliver  up 
B's  goods,  unless  B  pay  him  £iooOy  and  B  pays  that  sum;  in  one  sense,  it  is  B's  voluntary 
act,  yet  he  can  nevertheless,  on  getting  back  his  goods,  recover  back  the  £1000  which  he  had 
been  improperly  coerced  to  pay — Ashmole  v.  Wainright^  2  Q.  B.  837.  So,  in  jettison,  though 
the  owner  with  his  own  hand  throw  goods  overboard,  that  is  held  not  to  be  a  voluntary  act — 
Powell  V,  Gudgeon^  5  M.  &  S.  431. 

[Lord  Truro. — What  was  to  prevent  you  claiming  an  average  loss.?  You  might  have  said, 
^'  I'll  keep  the  ship,  and  I'll  take  average  damage,"  which,  in  many  cases,  may  be  as  much  as  99 
per  cent.] 

We  found  it  would  be  practically  more  advantageous  to  recover  for  a  total  loss.  Lastly,  it  is 
said,  that  if  the  ship  had  not  been  insured,  we  could  not  have  had  any  pretence  for  the  present 
claim.  But  it  is  enough  to  say,  that  in  that  event  the  present  case  could  not  have  arisen,  and 
our  rights  cannot  be  a^ected  by  what  might  have  happened  in  such  a  contingency.  If  it  be  held 
that  we  are  not  entitled  to  recover,  then  the  practical  effect  will  be,  that  in  fature  it  will  be  im- 
possible for  an  owner  to  insure  both  his  ship  and  the  freight  at  the  same  time,  which  hitherto  he 
has  always  been  protected  in  doing.  The  following  cases  were  also  cited  : — Fleming  v.  Smith, 
I  H.  L.  C.  513  ;  Everth  v.  Smithy  2  M.  &  S.  278;  Knight  v.  Faith^  15  Q,  B.  649;  Benson  v. 
Chapman^  6  M.  &  Or.  792. 

IVilles  replied. — No  doubt  there  have  been  difficulties  introduced  into  the  subject,  owing  to 
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• 
fireigiit  being  held  an  accident  of  the  ownership,  and  it  may  be  regretted  that  the  law  took  such 

a  turn  as  it  did  in  Casew.  Davidson;  but  it  is  too  late  now  to  alter  the  principle  then  established. 

Lord  Chancellor  Cranworth.— {After  reading  part  of  the  summons) — Now,  for  a 
momenty  we  will  pause  there.  '  The  first  observation  which  occurs  in  this  summons  is,  that, 
primdfacie^  it  discloses  no  case  of  freight  lost  at  alL  The  cargo  arrived  safely  in  the  ship,  and 
was  delivered  by  the  oinmers  to  the  consignees,  by  whom  the  freight  was  duly  paid.  Then,  how 
is  it  that  the  respondents,  the  pursuers,  say  the  freight  has  been  lost  ?  It  is  thus.  They  say  the 
ship  had  been  insured  in  several  offices  on  policies  to  the  extent  of  ^^6500.  The  ship,  when  in 
docl^  was  examined,  and  foimd  so  much  damaged  that  it  was  impossible  to  repair  her.  The 
expense  of  doing  so  would  have  been  too  great ;  the  value  of  the  ship  when  repaired,  would  not 
have  been  as  much  as  the  cost  of  repairing  her,  and  therefore  the  owners  claimed  against  the 
insurers  of  the  ship  as  for  a  total  loss  of  the  ship  ;  and,  on  the  ist  of  September  1842,  they  gave 
notice  to  the  underwriters,  and  abandoned  the  ship  to  them.  The  question  was  raised  between 
the  owners  and  the  insurers  of  the  ship,  whether  there  had  been  a  total  loss.  The  Greenock 
Marine  Insurance  Company,  who  had  insured  the  ship,  resisted  the  claim,  and  the  owners  raised 
an  action,  and  obtained  a  decree  establishing  that  there  had  been  a  total  loss.  The  proceedings 
in  that  action  are  thus  stated — (reads  from  summons,  and  states  proceedings  in  the  action  against 
the  ship  insurers,  and  then  in  the  present  action.) 

The  Court  of  Session,  in  the  present  case,  decided  in  favour  of  the  claim  of  the  owners,  and 
against  the  appellants,  the  underwriters  of  the  freight.  The  underwriters,  being  dissatisfied, 
have  appealed.  There  is  a  very  elaborate  judgment  given  below,  which  deserves,  and  has 
received,  I  have  no  doubt,  the  serious  attention  of  your  Lordships.  Three  of  the  learned  Judges 
below — the  Lord  Justice  Clerk,  Lord  Medwyn,  and  Lord  Cockburn,  sustained  the  claim  of  the 
pursuers,  the  owners.  One  Judge — Lord  Moncreiff— -took  a  different  view  of  the  case,  and 
considered  that  the  claim  of  the  owners  was  not  made  out 

My  Lords,  I  have  given  very  anxious  attention  to  these  able  and  well  reasoned  judgments, 
which  fully  disclose  the  grounds  upon  which  the  Court,  that  is,  the  majority  of  the  Judges,  pro- 
ceeded. Those  grounds  were  these : — Firsty  They  considered  that  there  was  a  total  and  actual 
loss  of  the  ship  before  she  was  brought  into  dock.  Secondly ^  That  being  so,  and  the  ship  having 
been  abandoned  to  the  underwriters,  or,  at  all  events,  notice  of  the  loss  having  been  duly  given 
to  them,  the  damaged  vessel  became  their  property  as  from  the  time  of  the  fatal  injury,  say  on 
the  nth  of  August.  It  is  immaterial  whether  it  was  the  nth  of  August  or  the  17th  of  July 
before  she  got  into  dock.  Thirdly^  The  Court  considered  the  legal  consequence  of  such  a  state 
of  focts  (as  established  by  Case  v.  Davidson^  supra,  and  a  case  in  your  Lordships'  House  arising 
out  of  this  very  transaction,  Stewart  v.  Greenock  Marine  Insurance  Company y  supra)  to  be,  that 
freight  accruing  due  after  the  i  ith  of  August,  (which  includes  all  the  freight  of  the  ship,)  belonged, 
not  to  the  owners,  but  to  the  insurers  of  the  ship,  and  so  was  lost  to  the  owners.  Fourthly, 
The  Court  held,  that  the  cause  of  this  loss  of  freight  to  the  owners  was  the  loss  of  the  ship  by 
perils  of  the  sea,  and  so  the  freight  was  lost  by  one  of  the  perils  insured  against. 

These  are  the  grounds  on  which  the  Court  of  Session  proceeded.  But,  with  all  respect  to  the 
distinguished  persons  by  whom  these  judgments  were  pronounced,  I  think  they  rest  on  an 
unsound  foundation.  I  do  not  think  that,  as  between  the  parties  in  this  cause,  it  can  be  said 
that  the  ship  was  totally  lost  during  her  voyage.  That  she  was  not  in  fact  lost,  is  certain,  for 
she  arrived  at  Liverpool,  was  there  brought  into  dock,  her  cargo  was  safely  delivered  to  the 
consignees,  and  the  rreight  was  paid  to  the  owners.  But  how  then,  it  may  be  said,  is  this  con- 
sistent with  the  verdict  of  the  jury  in  the  action  against  the  underwriters  of  the  ship,  which  finds 
expressly  that  the  vessel  was  a  total  loss,  irrespective  of  the  decayed  timbers  and  deficient  sails  ? 
To  this  I  answer,  that  the  verdict  was  altogether  res  inter  alios  acta.  As  between  the  under- 
writers on  the  ship  and  the  assured,  it  might  be  proper  to  treat  the  damage  as  a  total  loss.  But 
it  does  not  therefore  follow,  that  it  can  be  so  treated  as  between  the  owners  and  other  persons — 
as  between  the  owners,  for  example,  and  the  underwriters  of  the  freight  When  it,  is  said,  that 
as  between  the  owners  and  the  underwriters  of  the  ship,  there  had  been  a  total  loss,  all  that  is 
meant  is,  that  the  circu"nstances  of  the  case  were  such  as  gave  to  the  owners  the  same  rights 
against  the  insurers  of  the  ship  as  if  there  had  actually  been  a  total  loss.  It  does  not  by  any 
means  follow,  that  the  same  circumstances  will  give  to  the  owners  similar  rights  against  other 
persons.  When  the  cargo  was  delivered  to  the  consignees,  and  the  freight  paid,  the  owners 
might,  if  they  had  thought  it  for  their  interest,  have  retained  the  damaged  vessel,  and  come  on 
the  insurers  for  the  cost  of  repairing  her,  or  for  a  due  proportion  of  that  cost.  In  such  a  case, 
there  could  have  been  no  possible  claim  on  the  appellants,  the  underwriters  of  the  freight ;  their 
contract  would  have  been  performed.  How  can  the  right  of  the  owners  to  enforce  against  third 
persons,  claims  resting  on  what  is  in  truth  a  fiction,  (namely,  the  assumption  that  the  ship  did 
not  p)erform  her  voyage,)  give  them  any  right  against  those  whose  contract  was  actually  performed  ? 

The  learned  Judges  in  the  Court  of  Session  seem  to  doubt  whether  the  contract  of  the  under- 
writers on  the  freight  was  performed— whether  the  sun  paid  to  the  owners  by  the  consignees,  on 
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delivery  of  the  cargo  at  Liverpool,  could  be  treated  as  freight — whether  it  was  not  rather  to  be 
regarded  as  in  the  nature  of  salvage,  paid  indeed  to  the  owners,  but  paid  to  them  only  as  agents 
of  the  underwriters  on  the  ship.  With  all  respect,  I  do  not  think  there  is  any  ground  for  such 
a  doubt.  The  sum  paid  to  the  owners  by  the  consignees  was  due  for  freight,  and  for  nothing 
else  ;  and  if  payment  had  been  withheld,  there  can  be  no  doubt  but  that  an  action  could  have 
been  maintained  by  the  owners  for  freight  immediately  on  delivery  of  the  cargo.  None  but  the 
owners  could  have  maintained  such  an  action,  and  they  could  maintain  it  only  by  virtue  of  their 
original  contract  of  affreightment.  What  the  underwriters  on  the  freight  undertook  was,  that  the 
voyage  should  be  so  performed,  as  that  the  owners  should  be  able  to  deliver  the  cargo,  and  so 
be  in  a  condition  to  assert  their  title  to  freight — and  this  state  of  things  actually  occurred. 

It  is  true  that  the  Court  of  Session  first — and  afterwards  this  House,  in  the  action  by  the 
underwriters  on  the  ship  against  the  owners — decided,  that  the  sums  paid  for  freight  were  paid 
to  the  owners,  not  for  their  own  benefit,  but  for  the  use  and  behoof  of  the  insurers  ;  and  it  was 
strongly  contended  at  your  Lordships*  bar,  that  the  contract  into  which  the  appellants,  the 
underwriters  on  freight,  entered  with  the  owners,  was,  that  the  voyage  should  be  so  performed 
as  to  entitle  the  owners  to  recover  the  freight  for  their  own  use,  and  not  merely  as  agents  or 
trustees  for  others.  The  decision  in  the  action  by  the  owners  against  the  insurers  of  the  ship, 
has  been,  that,  under  the  circumstances,  the  freight  was  due,  not  to  the  former,  but  to  the  latter, 
and  so,  it  was  said,  the  contract  of  the  underwriters  on  the  freight  was  not  performed.  But  this 
reasoning  rests  on  a  fallacy.  The  underwriters  on  the  freight  engaged  that  the  ship  should  not 
be  prevented  by  perils  of  the  sea  from  enabling  the  owners  to  earn  her  freight.  Nor  was 
she  so  prevented,  for,  in  spite  of  those  perils,  she  arrived  in  port  under  the  conduct  of  the 
owners,  and  obtained  payment  of  her  freight.  The  right  of  the  underwriters  to  claim  that 
freight  against  the  owners,  arose  not  from  perils  of  the  sea,  but  from  the  election  made  by  the 
owners,  after  the  freight  bad  been  earned  and  paid  to  them,  to  treat  the  ship  as  wholly  lost  on 
or  before  the  i  ith  of  August. 

Where  a  ship  has  received  such  an  injury  as  entitles  the  owner  to  treat  it  as  totally  lost,  and 
the  owner  consequently  abandons  it  to  the  imderwriters,  they,  if  they  repair  and  navigate  her, 
come  in  as  assignees,  and  so  are  entitled  to  all  freight  afterwards  earned.  In  such  a  case,  the 
owner  has  been  compelled  by  perils  of  the  sea  to  abandon  the  ship,  and  so  he  loses,  not  only  the 
ship,  but  all  possibility  of  earning  freight. 

It  was  to  this  state  of  circumstances  that  Chief  Justice  Tindal  refers  in  Chapman  v.  Benson^ 
6  M.  &  Or.  792,  where  he  says — "The  assured  has  sustained  a  total  loss  of  the  freight  if  he 
abandons  the  ship  to  the  underwriters  on  ship,  and  is  justified  in  so  doing ;  for,  after  such  aban- 
donment, he  has  no  longer  the  means  of  earning  the  freight,  or  the  possibility  of  ever  receiving 
it  if  earned,  such  freight  going  to  the  underwriters  on  ship."  But  there  the  very  learned  Chief 
Justice  was  referring  to  what  was  then  treated  as  a  total  loss,  and  abandonment  to  the  under- 
writers before  the  freight  was  earned.  The  distinction  between  the  cases  of  Benson  v.  Chapman^ 
according  to  what  were  supposed  in  the  Court  of  Common  Pleas  to  be  the  facts,  and  the  present 
case,  is,  that  there,  before  any  freight  had  been  earned,  there  had  been  a  damage  so  serious  as 
to  justify  the  owner  in  treating  it  as  a  total  loss,  and  abandoning  the  ship  to  the  underwriters ; 
whereas  here  the  owner  remained  in  actual  possession  till  after  the  freight  had  been  earned,  and 
earned  by  reason  of  the  ship  having  actually  performed  the  voyage  in  question. 

I  do  not  apprehend  that  there  is  any  doubt  as  to  the  soundness  of  the  doctrine  laid  down  by 
Chief  Justice  Tindal,  though  the  judgment  of  the  Court  of  Common  Pleas  was  reversed  by  the 
Exchequer  Chamber,  and  that  reversal  was  afterwards  sustained  by  this  House.  That  reversal 
proceeded  on  the  ground,  not  that  the  views  of  the  Chief  Justice  were  erroneous,  if  the  facts  had 
been  such  as  they  were  supposed  to  be  in  the  Court  below  before  the  facts  had  been  put  on  the 
record  in  the  form  of  a  special  verdict,  viz.  that  there  had  been  a  total  loss  and  abandonment, — 
but  because  it  was  considered,  that  the  facts  found  in  the  special  verdict  did  not  shew  that  there 
had  been  a  total  loss  and  abandonment,  so  that  the  principles  laid  down  by  the  Chief  Justice 
were  inapplicable.  But  then  it  was  argued  at  your  Lordships'  bar,  that  here  the  circumstances 
are  precisely  those  to  which  the  Chief  Justice  referred,  and  on  which  he  relied,  namely,  an  aban- 
donment to  the  underwriters  on  the  ship,  in  consequence  of  an  injury  so  serious  as  to  have 
justified  such  an  abandonment.  This,  it  was  said,  was  a  total  loss,  and  so  the  doctrine  of  the 
Chief  Justice,' that  there  was  a  total  loss  of  freight  as  well  as  of  ship,  is  strictly  applicable. 
There  is,  however,  a  manifest  and  most  important  difference  between  the  case  on  which  Chief 

iustice  Tindal  was  reasoning,  and  the  present.  The  Chief  Justice  was  referring  to  a  case  of 
OSS  and  abandonment  during  the  course  of  the  voyage,  and  before  the  freight  had  oeen  earned. 
Here,  though,  according  to  the  verdict,  the  ship  was  totally  lost,  yet  there  was  no  abandonment 
till  after  she  had  arrived  in  port,  and  till  the  owners  were  in  a  condition  to  insist  on  payment  of 
the  freight,  and  until  that  freight  had  been  paid  to  them.  In  such  a  state  of  things,  I  concur  in 
what  was  said  by  Mr.  Baron  Alderson  when  he  delivered  in  this  House  the  opinion  of  the 
Judges  in  Benson  v.  Chapman^  2  H.  L.  C.  721.  His  words  are — "Nor,  indeed,  is  there  any 
m  stance  to  be  found  in  which  an  action  for  a  total  loss  of  freight  has  been  held  to  be  main- 


1853]  SCOTT.  MAR.  INS.  Co.  v.  TURNER.     [Z.  Truro's  opinion.]     209 

lainable,  where  the  freight  has  been  actually  earned.**  The  Court  below  appears  to  me  to  have 
fallen  into  an  error  by  overlooking  this  distinction.  Whatever  might  be  the  rights  of  the  owners 
as  between  themselves  and  the  insurers  of  the  ship,  it  could  not  possibly  be  competent  to  them, 
after  tbe  freight  had  been  earned,  to  make  an  election  which  should  affect  the  interests  of  third 
parties. 

I  am  not  aware,  indeed,  of  any  previous  case  in  which,  after  a  ship  had  actually  performed 
her  voyage,  the  owners  have  been  permitted,  even  between  themselves  and  the  underwriters  un 
the  ship,  to  treat  an  injury  sustained  on  the  voyage,  as  a  total  loss,  abandoning  the  ship  to  the 
underwriters  after  her  arrival  in  port ;  and  I  observe  that  the  Lord  Chancellor,  in  moving  the 
judgment  of  this  House  in  Stewart  v.  The  Greenock  Marine  Insurance  Company — where  the 
question  was,  who,  as  between  the  owners  and  the  underwriters  on  the  ship,  were  entitled  to  the 
n-eight  earned — cautiously  abstains  from  giving  any  opinion  on  the  point,  whether  there  had 
been  what  could  justly  be  treated  as  a  total  loss.  His  Lordship's  judgment,  indeed,  proceeds  on  the 
assumption  that  such  was  the  case ;  but  then  he  says  expressly,  ^'  The  facts  as  found  by  the 
verdict,  must  be  the  ground  on  which  the  consideration  of  the  question  must  proceed  ;"  and 
again,  "  The  verdict  finds,  first,  that  there  was  a  total  loss  of  the  Laurel ;  *^  and  then,  proceeding 
on  the  ground,  that,  as  between  the  then  parties,  namely,  the  owners  and  the  insurers  on  the 
ship,  there  had  been  what  the  verdict  had  conclusively  established  to  be  a  total  loss,  he  con- 
siders what,  as  between  those  parties,  were  the  rights  in  respect  of  the  freight.  That  was  the 
sole  question  then  before  your  Lordships,  and  the  decision  then  come  to  does  not  govern  a  case 
where  the  parties  are  different,  and  where  it  is  open  to  the  party  sought  to  be  charged,  to  con- 
tend that,  as  against  him,  there  cannot  be  said  to  have  been  that  total  loss,  the  existence  of 
which  was  the  foundation  of  the  former  decision. 

On  the  ground,  therefore,  that  here  the  freight  insured  was  actually  earned  and  received  by 
the  owners,  and  that,  but  for  their  act  after  such  earning  and  receipt,  they  might  have  retained 
it  for  their  own  use — so  that  the  contract  into  which  the  appellants  entered  was  strictly  performed 
— I  have  come  to  the  conclusion,  that  the  judgment  below  was  erroneous,  and  I  therefore  move 
your  Lordships  that  it  be  reversed. 

Lord  Truro. — My  Lords,  I  concur  in  the  conclusions  to  which  my  noble  and  learned  friend 
has  arrived,  that  the  judgment  which  was  pronounced  in  the  Court  below  is  erroneous,  and 
ought  to  be  reversed.  And  in  stating  my  reasons  for  coming  to  that  conclusion,  I  shall  be  under 
the  necessity,  I  fear,  .of  repeating  much  which  the  Lord  Chancellor  has  just  addressed  to  your 
Lordships.  The  opinion  which  he  has  delivered  to  your  Lordships  appears  to  me  to  have  con- 
tained ail  that  is  essentially  material  to  the  case  ;  and,  except  that  the  case  is  one  of  considerable 
importance,  I  should  have  been  well  content  to  have  rested  entirely  upon  the  reasons  which  the 
noble  Lord  has  given.  I  think  they  are  perfectly  sound.  I  am  satisfied  that  they  are  consistent 
writh  every  previous  decision,  except  that  which  is  now  the  subject  of  appeal,  and  that  they 
furnish  abundant  ground  for  your  Lordships  to  reverse  the  judgment  according  to  the  prayer 
of  the  appellants.  But,  my  Lords,  1  pray  your  Lordships'  indulgence  while  I  state,  or  rather 
to  some  extent  repeat,  the  reasons  which  have  induced  me  to  form  the  opinion  1  am  now 
expressing. 

Your  Lordships  are  rightly  told,  that  in  this  case  the  assured  upon  a  policy  for  freight  claims 
to  recover  the  total  loss  upon  that  policy,  not  by  reason  that  the  freight  has  been  actually  lost, 
but  by  reason  that  the  assured,  who  has  received  the  freight,  is  not  entitled  to  retain  it  for  his 
own  use.  The  case  of  the  respondents,  as  appears  upon  the  record,  is,  that  the  freight  has  been 
earned,  has  been  received,  and  the  assured,  by  reason  of  certain  circumstances,  has  been 
compelled  to  allow  the  underwriters  upon  the  ship  the  freight  so  earned  and  so  received,  in  an 
account  by  way  of  set  off  against  the  subscription,  the  amount  of  which  he  claims  to  be  entitled 
to  receive. 

It  appears,  as  your  Lordships  have  heard,  that  this  ship  sailed  from  Quebec  on  the  14th  of 
July.  She  arrived  in  the  river  Mersey,  and^at  the  entrance  of  the  Liverpool  docks,  on  the  i  ith 
of  August.  She  had  been  materially  damaged  on  the  27th  of  July,  soon  after  she  sailed  from 
Quebec,  by  coming  in  contact  with  an  iceberg,  and  again  sustained  considerable  damage  on  the 
I  Ith  of  August,  at  the  entrance  into  the  Liverpool  docks.  It  also  appears  by  the  respondents' 
case,  that  she  was  afterwards  floated  into  the  basin,  and,  on  the  12th  or  13th  of  August,  was 
floated  into  the  dock,  where  she  was  moored,  and  remained  until  the  next  day,  when  she  was 
put  into  a  graving  dock,  where  she  delivered  her  cargo,  and  the  owner  afterwards  received 
freight.  Some  days  after  the  delivery  of  the  cargo,  it  appears  that  the  ship  was  surveyed,  and 
found  to  be  damaged  to  such  an  extent  as  to  render  her  not  worth  repairing ;  whereupon  the 
present  respondent,  the  assured,  abandoned  the  ship  to  the  underwriters,  and  sued  them  for  a 
total  loss,  and  recovered ;  but  the  Court,  in  determining  the  amount  which  the  pursuer  was 
entitled  to  recover,  decided  that  the  underwriters  were  entitled  to  credit  for  the  amount  of  the 
freight  which  the  pursuer  had  received,  against  the  amount  of  their  subscriptions.  And  the 
assured,  being  thus  compelled  to  allow,  in  an  account  with  the  underwriters  in  the  settlement  of 
the  loss,  the  amount  of  freight,  instituted  the  present  suit  against  the  underwriters  uoon  the 
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freight,  insisting,  that  because  he  was  so  compelled  to  allow  the  freight  actually  received,  to  the 
underwriters  of  the  ship,  there  had  been,  within  the  meaning  of  the  policy,  a  total  loss  of 
freight.  And  the  question  now  before  your  Lordships  is,  whether,  because  the  underwriters 
upon  the  ship  were  so  entitled,  which  this  House  has  decided  they  were,  to  the  amount  of 
freight,  that,  in  point  of  law,  constitutes  a  total  loss  of  freight  within  the  meaning  of  the  policy. 

My  Lords,  I  own  it  appears  to  me  that  the  assured's  right  of  abandonment  and  recovery  of  a 
total  loss  against  the  underwriters  upon  the  ship,  has  been  determined  under  circumstances 
somewhat  peculiar.  The  ship,  as  my  noble  and  learned  friend  has  stated  to  your  Lordships, 
actually  performed  the  voyage — a  circumstance  which,  as  far  as  I  am  aware,  has  never  occurred 
where  the  owner  has  been  held  entitled  to  abandon  the  ship,  and  claim  for  a  total  loss,  however 
extensive  the  damage  may  have  been  which  was  incurred  during  the  voyage.  In  the  cases  in 
which  abandonment  has  hitherto  been  allowed,  the  voyage  has  either  been  actually  lost,  or  the 
ship  has  been  placed  in  circumstances,  by  the  perils  insured  against,  in  which  no  prudent  owner, 
uninsured,  would  do  that  which  has  become  necessary  to  enable  the  ship  to  perform  the  voyage. 
In  some  of  the  cases,  ships  have  been  under  capture  or  detention  by  hostile  powers,  or  stranded, 
attended  with  uncertainty  whether  the  ship  could  ever  be  got  oflf  in  a  situation  able  to  prosecute 
the  voyage,  or  so  damaged  at  an  intermediate  port,  as  to  be  either  irreparable  altogether  by 
reason  of  her  own  condition,  or  for  want  of  the  necessary  means  of  repair,  or  requiring  an  outlay 
to  enable  her  to  pursue  her  voyage,  such  as  no  prudent  owner  iminsured  would  incur.  In  all 
these  cases,  at  the  time  of  the  abandonment,  either  the  voyage  was  lost,  or  in  imminent  peril  of 
being  so.  But,  as  before  stated,  in  this  case,  though  the  damage  was  incurred  during  the  voyage 
— that  is,  before  she  had  delivered  her  cargo  in  the  Liverpool  dock — yet  that  damage  did  not 
prevent  her  from  completing  her  voyage  by  delivering  her  cargo  and  earning  the  freight  That 
the  underwriters  of  the  ship  were  liable  to  indemnify  the  owner  for  the  pecuniary  damage  which 
he  would  sustain  by  the  outlay  necessary  to  repair  the  injuries  which  the  ship  had  received,  is 
quite  clear ;  but  the  decision  by  which  the  right  to  abandon  and  recover  a  total  loss  was  established, 
appears  tc/me  to  be  somewhat  in  advance  of  the  previous  decisions. 

The  case,  the  nearest  in  point  of  circumstances,  and  which  was  referred  to  by  my  Lord 
Cottenham  in  moving  the  judgment  of  the  House,  is  that  of  Samuel  v.  Royal  Exchange  Assurance 
Company^  supra.  That  ship  was  insured  to  the  port  of  London,  and  was  ultimately  destined  to 
deliver  her  cargo  in  the  King's  Dock  at  Deptford.  She  arrived  at  the  dock  gates,  but,  before 
entering  the  dock,  was  there  totally  lost,  and,  of  course  thereby  prevented  from  completing  her 
voyage,  which  she  never  did  complete.  The  plaintiff  was  held  entitled  to  recover  for  a  total  loss, 
but  only  upon  the  ground  that  she  was  lost  during  her  voyage, — that  is,  before  she  was  moored 
at  the  place  of  her  ultimate  destination,  and  her  voyage  thereby  completed.  But,  as  before 
stated,  in  the  present  case,  though  the  damage  was  during  the  voyage,  the  ship  was  not  thereby 
prevented  from  completing  her  voyage.  It  does  not  appear  to  me  that,  provided  the  loss  occurs 
during  the  voyage,  it  is  at  all  material  whether  that  loss  happens  a  short  time  after  the  inception 
of  the  risk,  or  a  short  time  before  the  voyage  is  completed.  From  the  commencement  to  the 
termination  of  the  risk,  the  effect  of  the  loss  is  the  same,  inasmuch  as  the  loss  during  any  portion 
of  that  interval,  is  equally  a  loss  at  whatever  time  it  may  occur  during  the  voyage. 

In  the  action  against  the  underwriters  on  this  ship,  the  jiury  foimd  facts,  which  must  be 
coupled  with  facts  admitted  upon  the  record.  This,  I  think,  has  been  much  overlooked — it 
being  a  clear  principle  of  law,  that  that  which  the  parties  admit  upon  the  face  of  the  record,  the 
jury  even  cannot  gainsay.  It  is  not  within  the  issue  left  to  them.  Their  verdict,  therefore, 
must  always  be  construed  with  reference  to  the  facts  admitted  upon  the  face  of  the  record.  The 
verdict  in  this  case,  taking  it  in  its  terms,  coupled  with  the  facts  admitted  upon  the  record,  shews 
that  the  ship,  although  so  damaged  as  not  to  be  worth  repairing,  had  yet  performed  her  voyage. 
The  verdict  is  certainly  not  quite  so  distinct  upon  some  of  the  material  facts,  as  we  are  accus- 
tomed to  see  verdicts  in  the  English  Courts.  But  the  terms  of  that  verdict,  being  taken  in 
connection  with  the  facts  admitted  upon  the  record^  to  which  that  verdict  would  be  appended, 
and  upon  which  the  interlocutor  or  judgment  was  pronounced — the  facts  distinctly  appear,  that 
the  damage  sustained  by  the  ship,  either  by  coming  in  contact  with  the  iceberg,  or  at  the  pier- 
head, did  not  prevent  her  afterwards  being  floated  into  the  basin,  and  subsequently  into  the 
dock  where  she  was  moored,  and  from  which,  on  the  following  day,  she  was  taken  into  the 
graving  dock,  and  there  discharged  her  cargo.  It  further  appears,  that  some  days  after  this  the 
ship  was  surveyed.  It  was  at  first  reported,  that  the  cost  of  repairing  her  would  be  £yxxi ;  it 
was  afterwards  estimated  that  it  would  exceed  ;£4ooo, — the  ship  having  been  valued  in  the  policy 
at  ^£7500.  Further,  it  appears  that  the  freight,  as  before  stated,  actually  earned  and  paid  to  the 
owners,  amounted  to  ;£i402  2x.  2//.,  which  is  the  amount  sought  to  be  recovered  on  the  policies  on 
freight.  So  that  the  verdict,  properly  construed  with  reference  to  the  other  facts  admitted  upon 
the  record,  and  by  which  the  parties  are  conclusively  bound,  shews  that  the  damage  sustained 
by  the  ship  did  not  prevent  her  from  completing  her  voyage,  and  earning  her  freight. 

These  are  facts  necessary  to  be  attended  to  in  proceeding  with  the  inquiry  as  to  the  rights  of 
the  parties  in  the  present  case.     In  order  to  determine  whether  those  facts  constitute  a  loss  of 
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freight  within  the  meaning  of  the  policy  on  freight,  it  is  necessary  to  consider  .what  are  the 
obligations  which  the  underwriter  takes  upon  himself  by  that  policy.  My  noble  and  learned 
friend,  I  think,  has  stated  them  most  correctly.  I  conceive  that  the  underwriter  upon  the  freight 
binds  himself  to  indemnify  the  assured  against  any  loss  of  freight  occasioned  by  the  ship  being 
prevented  from  performing  the  voyage  insured,  by  any  of  the  perils  mentioned  in  the  policy,  and 
thereby  the  freight  insured  being  earned.'"  He  does  not  engage  that  the  assured  should  be  able 
to  procure  a  loading,  or  that  he  should  be  entitled  to  retain  the  freight,  as  between  him  and  any 
other  persons,  after  it  shall  have  been  earned.  I  understand  his  liability  to  indemnify  against 
the  loss  of  freight,  is  limited  to  a  loss  occasioned  by  the  ship's  being  prevented  from  performing 
the  voyage  insured,  by  any  of  the  perils  within  the  policy.  With  a  loss  of  freight  sustained  from 
any  other  cause,  or  by  ^ny  other  means,  than  the  incapacity  of  the  ship  to  perform  the  voyage 
and  earn  the  freight,  I  do  not  understand  the  underwriter  is  at  all  concerned. 

In  Benson  v.  Chapman^  2  H.  L.  C.  696,  which  was  a  case  relied  upon  by  the  pursuer,  Mr. 

Baron  Alderson,  in  delivering  the  opinion  of  the  Judges  to  your  Lordships'  House,  expressly 

stated,  that  there  was  no  case  in  which  it  had  been  held  there  was  a  loss  of  freight,  where  the 

voyage  had  been  performed,  and  the  freight  had  been  earned ;  and  that  the  underwriters  engaged 

only  that  freight  should  be  earned,  and  it  had  been  earned.    1  own,  my  Lords,  it  struck  me  with 

some  surprise  that  that  case  should  be  stated,  and  that  principle  distinctly  enunciated  ;  but  yet 

no  answer^  that  1  can  see,  is  to  be  found  in  any  part  of  the  argument  below,  and  none  has  been 

stated  at  your  Lordships'  bar,  which  can  in  any  respect  impeach  the  soundness  of  that  general 

principle  which  the  learned  Baron  pronounced  in  delivering  the  opinion  of  the  Judges.  No  case  has 

been  cited,  and  I  believe  none  can  be  cited,  inconsistent  with  that  doctrine.     It  is  correctly  stated, 

that  the  decision  of  the  Court  of  Common  Pleas  was  upon  the  distinct  ground  that  the  voyage 

had  been  lost, — that  is  to  say,  that  the  ship  had  been  reduced  to  such  a  state  of  damage  by  the 

perils  insured  against,  as  that  she  could  not  be  put  into  a  condition  to  perform  the  voyage  without 

an  outlay,  such  as  no  uninsured  prudent  owner  would  incur.     The  owner,  in  order  to  save  the 

underwriters,  would  not  be  bound  to  do  that  greatly  to  his  injury,  which  he  would  do  if  uninsured ; 

and  therefore,  in  that  respect,  he  was  entitled  to  abandon  the  ship.    And  when  he  abandoned 

the  ship,  he  of  course  would  be  entitled  to  nothing  which  the  future  owner  of  the  ship  might  earn 

by  means  of  the  ship,  which,  though  once  belonging  to  the  original  owner,  had  ceased  to  be  so 

by  the  effect  of  the  abandonment,  justified  by  the  consequences  of  those  perils  against  which  he 

had  insiured.     That  Judgment,  it  is  true,  was  reversed  in  the  Exchequer  Chamber,  the  reversal 

being  sustained  by  this  House ;  but  nobody,  that  I  am  aware  of,  uttered  a  word  tending  to 

impugn  the  correctness  of  the  law  which  had  been  laid  down  in  the  Court  of  Common  Pleas.    It 

was  argued  in  the  Court  of  Common  Pleas  upon  a  special  case — that  is,  a  statement  of  facts 

agreed  to  by  the  parties.    That  special  case  stated,  that  certain  circumstances  had  occurred  to  the 

ship,  the  parties  leaving  it  to  the  Court  to  say  whether  those  circumstances  amount  to  a  total 

loss  or  not.      But  when  they  bring  a  writ  of  error  to  review  the  judgment,  it  is  then  necessary 

that  that  special  case,  with  the  statement  of  the  circumstances,  should  be  altered  so  as  to  state 

the  conclusion  of  fact  to  which  those  circumstances  lead.    The  Court,  in  hearing  the  argument 

upon  the  special  case,  in  the  first  instance  draw  the  conclusion  of  fact  as  if  they  were  a  jury  ;  but 

when  it  goes  to  a  Court  of  Error,  there  is  no  licence  to  the  Court  of  Error  to  draw  a  conclusion 

of  fact ;  they  can  only  deal  with  the  facts  actually  recorded.     In  the  Court  of  Common  Pleas, 

the  Court  inferred  that  there  had  been  a  total  loss.     When  the  facts  with  the  conclusions  came 

to    be  drawn  out  into  the  form  of  a  special  verdict,  the  fact  was  stated,  that  no  prudent 

owner  would  have  incurred  the  expense  which  was  necessary  to  repair  the  ship;   but  the 

record  did  not  state,  that  the  ship  being  at  Pernarobuco,   and  the  owner  in   England,  no 

prudent  owner  would  have  incurred  the  expense,  if  he  had  been  at   Pernambuco  —  in  other 

words,  the  captain  upon  the  spot  having  been  induced  to  repair,  exercising  his  best  judgment 

in  regard  to  the  facts — ^the  Case,  in  stating  that  no  prudent  owner  here  would  have  incurred 

the  expense,  did  not  state,  that  a  prudent  owner  upon  the  spot,  aware  of  the  facts  which 

the  captain  was  aware  of,  would  not  have  repaired.      The  Court  of  Error  said — therefore,  we 

cannot  say  that  a  prudent  owner  at  Pernambuco  would  not  have  repaired,  merely  because  you 

tell  us  a  prudent  owner  in  England  would  not  have  repaired.     The  captain  stood  in  the  place  of 

the  owner,  and  therefore  you  must  give  us  that  conclusion  of  fact,  placing  the  owner  in  the 

situation  in  which  the  captain  was  placed  ;  and  unless  the  verdict  state  that  no  prudent  owner  at 

Pernambuco  would  have  incurred  the  expense,  we  cannot  say  that  the  owner  was  authorized  to 

abandon  the  ship,  because  it  is  only  on  the  footing,  that  no  prudent  owner,  in  the  circumstances 

in  which  he  is  supposed  to  be  placed,  would  incur  the  expense,  that  he  is  entided  to  abandon  her. 

The  judgment,  therefore,  was  reversed,  because  the  Court  'of  Error  could  not  draw  that  conclusion 

of  fact  upon  the  special  verdict,  which  the  Court  of  Common  Pleas  had  drawn  upon  the  special 

case,  the  law  being  perfectly  unimpugned,  either  in  the  Court  of  Exchequer  Chamber,  or  at  the 

bar  of  this  House.     The  case,  therefore,  was  ultimately  determined  upon  the  ground,  that  there 

did  not  appear  to  have  been  such  a  constructive  total  loss  upon  the  ship,  as  to  warrant  the  owner 

in  abandoning  her. 

P  2 
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Now,  my  Lords,  if  the  true  construction  of  the  policy,  or,  in  other  words,  the  obligation  of  the 
underwriters  upon  the  freight,  be  what  the  noble  Lord  has  stated,  and  what  I  have  in  other 
terms  repeated,  the  facts  of  this  case  appear  to  be  conclusive  against  the  claim  of  the  respondent 
As  I  before  stated,  it  appears  by  the  record,  that  the  voyage  was  performed  notwithstanding  the 
injuries  which  the  ship  received,  and  the  freight  was  not  only  earned,  but  also  received.  The 
decision  against  the  underwriters  below,  however,  was  founded  upon  a  different  view  of  the  effect 
of  the  policy,  and  it  becomes  necessary  to  examine  the  correctness  of  the  construction  so  adopted, 
and  the  application  of  that  construction  to  the  facts  of  this  case. 

The  expression,  ''the  loss  of  freight,'*  has  two  meanings,  and  the  distinction  between  them, 
and  its  effects,  it  is  material  to  bear  in  mind.  Freight  may  be  lost  in  the  sense,  that,  by  reason 
of  the  perils  insured  against,  the  ship  has  been  prevented  earning  freig^^ht — that  is  the  sense  in 
which  It  has  been  lost  in  this  case.  Or  you  may  use  the  expression,  loss  of  freight,  in  the  sense, 
that  it  may  be  lost  to  the  owner,  after  it  has  been  earned,  by  some  circumstances  unconnected 
with  the  contract  between  the  assured  and  the  underwriters  on  the  freight  For  a  loss  of  freight 
in  the  first  sense,  that  is,  the  ship  being  prevented  earning  the  freight  by  the  non-performance  of 
the  voyage  insured,  the  underwriter  on  the  freight  is  liable.  But  for  any  loss  of  freight  sustained 
by  the  owner  after  it  has  been  earned,  I  conceive  the  underwriter  is  not  liable.  I  can  extract 
no  obligation  whatever  from  the  policy,  which  should  subject  him  to  such  a  loss.  He  has 
performed  his  warranty  by  the  freight  being  earned,  and  he  has  no  concern  whatever  with  who 
may  be  entitled  to  the  freight  when  so  earned. 

In  this  case,  at  the  time  the  owner  received  the  freight,  he  so  received  it  on  his  own  account, 
for  his  own  benefit,  and,  as  the  facts  then  stood,  was  entitled  to  retain  it  against  all  the  world 
The  contract  between  the  owner  and  the  underwriters  on  freight  had  been  entirely  performed, 
and  the  relation  between  them  determined,  and  the  assured  was  at  that  time  entitled,  not  only  to 
retain  the  freight,  but  to  recover  a  full  compensation  for  any  pecuniary  loss  he  might  have 
incurred  by  reason  of  the  damage  which  his  ship  had  sustained.  But  having  valued  his  ship  at 
;^75oo,  and  the  cost  of  the  necessary  repairs  of  the  damage  being  ;^4ooo  only,  he  preferred  to 
claim  a  total  loss  and  to  abandon  the  ship,  and  thereby  obtain  ;£7Soo,  rather  than  to  claim  a 
partial  loss,  by  which  he  would  be  entitled  to  recover  only  his  actual  damage  o(  £4000,  retaining 
at  the  same  time  his  ship ;  and  the  consequence  of  his  electing  to  take  that  course,  was  to  make 
the  freight,  which  he  had  received  for  his  own  benefit,  an  item  in  account  between  him  and  the 
underwriters  of  the  ship,  and  upon  that  he  founds  a  claim  to  a  total  loss  of  freight  against  the 
now  appellant.  The  act  of  abandonment,  if  it  did  not  operate  as  an  assignment  of  the  ship,  at 
least  enured  as  a  binding  agreement  to  assign  it,  and  thereby  invested  the  underwriter  on  the 
ship  with  all  the  rights  which  belonged  to  him  as  owner,  among  which  rights,  it  is  said,  was  that 
of  having  the  benefit  of  the  earnings  of  the  ship  during  the  voyage — the  assignment  by  abandon- 
ment, as  I  call  it,  being  supposed  to  entitle  the  underwriter  to  all  the  profits  which  had  arisen 
throughout  the  voyage.  If  the  ship  had  been  uninsured,  this  question  could  never  have  arisen. 
But  it  is  said,  that  although,  if  the  owner  had  stood  his  own  insurer,  there  would  have  been  no 
loss,  yet,  by  reason  of  his  having  thought  fit  to  make  a  contract  of  insurance  with  others,  and 
afterwards  to  constitute  those  insurers,  owners  of  the  ship  in  his  place,  the  underwriters  on  the 
freight  have  been  guilty  of  a  breach  of  their  contract  by  not  indemnifying  him  for  what  he  calls 
loss  of  freight  arising  out  of  his  having  invested  the  underwriter  of  the  ship  with  his  title  to  the 
freight  actually  earned.  I  think  such  a  claim  is  not  founded  in  law  or  in  justice.  If  uninsured, 
there  could  have  been  no  pretence  of  loss,  but,  if  insured,  the  amount  of  claim  against  the 
underwriter  of  the  freight  is,  according  to  the  argument  of  the  respondent,  to  vary  according  to 
the  proportion  in  which  the  assured  happens  to  have  insured  the  ship. 

Besides,  what  has  been  the  effect  of  the  judgment  in  the  Court  below  ?  In  substance,  to  make 
the  underwriter  of  the  freight  an  insurer  of  the  ship.  Hitherto  his  liability  has  been  to  answer 
for  the  loss  of  freight,  provided  the  owner  is  prevented  by  the  perils  insured  against  from  earning 
freight.  But,  according  to  the  decision,  freight  may  be  earned,  the  underwriter  upon  the  freight 
may  have  performed  his  duty,  the  ship  may  afterwards  be  lost  in  consequence  of  perils  previously 
incurred,  and,  by  reason  of  such  loss  of  the  ship,  the  underwriters  upon  the  freight  become 
liable.  What  does  he  receive  premium  for  ?  That  the  owner  may  be  able  to  earn  the  freight, 
notwithstanding  the  perils  of  the  sea  and  the  perils  of  navigation.  He  knows  that  the  ship  may 
receive  su:h  damage  as  not  to  be  able  to  perform  the  voyage,  but  the  goods  may  be  carried 
forward  and  the  freight  earned.  He  knows  that  the  insurance  upon  the  ship  may  be  made  to 
last  longer  than  the  insurance  upon  the  freight  Look  at  the  form  of  the  policy  in  questiooi 
which  is,  that  the  insurance  is  to  last  until  ten  days  after  the  report  of  the  custom  house  on  the 
ship.  So  that,  the  ship  having  arrived  and  delivered  her  cargo,  the  freight  earned  and  paid— -if 
the  ship  sinks  within  the  time  of  the  insurance  of  the  ship — that  sinking  resulting  from  perils 
which  had  been  incurred,  before  the  underwriter  is  to  be  answerable  for  the  loss  of  freight, 
because  the  ship  had  been  lost  after  the  freight  had  been  earned.  My  Lords,  his  premium  is 
not  measured  by  any  such  degree  of  risk — it  is  not  within  the  terms  of  his  contract— it  is  not 
within  the  spirit  of  his  contract — and,  I  think,  not  within  the  terms  of  the  policy. 
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Some  question  is  raised  in  this  case  in  regard  to  the  necessity  of  an  abandonment,  and  it  is 
sadd,  that  if  an  abandonment  was  unnecessarily  made,  it  ought  not  to  affect  the  rights  of  the 
parties.  My  Lords,  I  own  I  am  clearly  of  opinion  that  abandonment  was,  at  all  event?, 
essential  in  this  case  to  entitle  the  assured  to  recover  for  a  total  loss.  Whether,  where  a  ship 
continues  to  exist  in  specie,  the  assured  can  ever  recover  for  a  total  loss  without  abandonment, 
k  is  not  necessary  to  consider,  because  I  think  that  in  this  case  no  doubt  can  be  reasonably 
entertained  but  that  it  was  competent  to  the  assured,  as  my  noble  and  learned  friend  has  stated 
to  your  Lordships,  to  retain  his  damaged  ship,  and  to  recover  the  £4000,  enabling  him  to 
repair,  or  any  other  sum  of  money  which  he  might  expend  in  order  to  repair  the  damage  which 
the  ship  had  sustained.  The  imderwr iters,  if  the  assured  had  thought  fit  to  claim  his  indemnity 
as  for  a  partial  loss,  could  have  had  no  pretence  to  claim  any  interest  in  the  damaged  ship. 
The  option  rested  entirely  with  the  assured,  either  to  abandon  the  ship  and  claim  a  total  loss, 
or  to  repair  his  ship  and  claim  the  partial  loss.  It  does  not  always  become  necessary,  but 
the  course  is,  where  it  does  become  necessary,  for  the  assured,  upon  the  abandonment,  to  assign 
the  ship  to  the  underwriters,  as  was  done  in  the  class  of  cases  which  your  Lordships  will  recollect, 
arising  out  of  the  Russian  embargo.  In  that  case,  the  ships  being  under  embargo,  and  it  being 
uncertain  whether  they  would  be  deemed  to  be  captured  or  released,  in  order  to  put  the  under- 
writers in  the  perfect  situation  of  owners,  you  find  by  the  reported  cases  that  assignments  were 
generally  taken  when  the  abandonment  was  made,  or  soon  after.  Therefore  the  option  rested 
with  the  assured,  either  to  abandon  and  to  claim  a  total  loss,  or  to  repair  his  ship  and  claim  a 
partial  loss  ;  and  unless  he  had  declared  his  election  within  a  reasonable  time  after  he  had 
become  acquainted  with  the  state  of  his  ship,  he  would  have  waived  his  right  of  election,  and  his 
claim  would  have  been  conRned  to  a  partial  loss.  The  title  of  the  underwriter  on  the  ship  to  the 
freight,  was  not  founded  upon  the  policy,  or  upon  the  extent  of  the  damage  which  the  ship  had 
sustained,  but  upon  the  election  of  the  assured  to  abandon,  that  is,  to  assign  his  ship  to  such 
underwriter.  And  a  doctrine  which  leads  to  this,  that  an  arrangement  between  the  assured  and 
the  underwriter  upon  the  ship  will  render  an  underwriter  upon  the  freight  liable  to  pay  a  total  loss 
upon  the  freight  in  relief  of  the  underwriter  upon  the  ship,  and  that  in  a  case  where  the  freight 
has  been  actually  earned  and  received,  I  say  such  a  doctrine  as  that  should  be  watched  with  great 
jealousy.  Wherever  a  ship  is  so  circumstanced,  as  that  the  assured  has  an  election  to  treat  it 
either  as  a  total  loss  or  a  partial  loss,  I  conceive  abandonment  is  a  condition  to  be  performed 
either  prior  to,  or  contemporaneously  with,  his  claim  of  total  loss.  And  I  can  see  no  just  ground 
for  doubting  that  this  was  at  least  a  case  of  election,  assuming,  as  I  have  before  stated,  that 
soch  an  election  exists,  after  the  voyage  has  been  actually  performed.  The  cases  in  the  books 
in  which  it  is  said,  that  where  it  is  in  the  option  of  the  assured  to  claim  as  for  a  total  or  a  partial 
loss,  abandonment  is  necessary  to  be  made  within  a  reasonable  time,  in  order  to  support  an  election 
to  treat  the  loss  as  a  total  loss,  are  too  numerous  and  too  well  known  to  make  it  necessary  for 
me  to  fatigue  your  Lordships  by  referring  to  them  by  name. 

It  appears  to  me,  therefore,  upon  principle,  that  the  judgment  which  has  been  pronounced  in 
this  case  is  erroneous,  and  decidedly  at  variance  with  the  legal  result  of  the  whole  record,  which 
shews  an  ordinary  insurance  for  freight,  the  voyage  performed,  and  the  earning  of  freight  not 
only  not  prevented  by  the  perils  insured  against,  but  actually  accomplished,  and  the  freight 
actually  received  by  the  owner  at  a  time  when  he  might  have  retained  it  for  his  own  benefit, 
except  for  his  subsequent  voluntary  election  to  constitute  the  underwriters  on  the  ship,  as  between 
him  and  them,  the  owners  of  the  ship,  and  thereby  transfer  his  previously  vested  right  to  the 
fineight  so  earned  to  them — circumstances  negativing  any  breach  of  the  contract  on  the  part  of 
the  underwriters  upon  the  freight,  that  the  vessel  should  not  be  prevented  from  performing  the 
voyage  insured,  and  thereby  entitling  the  owner  to  the  freight  in  consequence  of  any  of  the  perils 
mentioned  in  the  policy. 

In  Tkompson  v.  Rowcro/t,  supra^  it  is  said,  that  underwriters  on  the  ship  stand  in  the  place  of 
the  owner  after  abandonment ;  and  in  Case  v.  Davidson^  5  M.  &  S.  79,  Lord  Tenterden  says — 
"  Abandonment  is  equivalent  to  a  sale."  There  are  numerous  authorities  to  the  same  effect.  I 
think  there  is  no  authority  in  support  of  the  plaintifTs  claim,  but  there  is  authority  very  strong 
in  opposition  to  it.  In  illustration  of  the  effect  of  a  policy  on  the  freight,  the  case  of  Everth  v. 
Smith,  supra,  may  be  referred  to,  by  which  it  was  decided,  that  such  a  policy  was  not  an 
insurance  on  specific  freight,  but  on  the  freight  generally,  and  that,  if  any  freight  was  brought 
home,  no  loss  would  happen  for  which  the  underwriter  was  liable.  Macarthy  v.  Abel,  supra, 
seems  to  me  directly  in  point,  and  was  referred  to  and  adopted  in  Everth  v.  Smith.  There  were 
insurances  in  that  case  on  both  ship  and  freight.  The  ship  had  been  detained  by  the  Russian 
government  at  Riga,  and  the  cargo  taken  out,  and,  while  in  that  state  under  detention,  there 
was  an  abandonment  of  ship  and  freight  to  the  respective  underwriters,  all  of  whom  paid  the 
owner  for  a  total  loss.  The  ship,  however,  was  afterwards  released,  delivered  her  cargo, 
performed  the  voyage,  and  the  underwriters  on  the  ship  received  the  freight  ;  whereupon  the 
assured  brought  an  action  on  the  policy  on  the  freight  for  a  total  loss.  Lord  Ellenborough,  in 
giving  judgment  in  that  case,  said — "  The  case  resolves  itself  into  a  single  point,  viz.  whether 
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the  freight  had  been  m  this  case  lost  or  not  ?  If  the  fact  be  merely  looked  at,  freight,  in  the 
events  which  have  happened,  has  not  been  lost,  but  has  been  fiiily  and  entirely  earned,  and 
received  by  or  on  behalf  of  the  plaintiffs,  the  assured,  and  if  so,  no  loss  can  be  properly 
demandable  against  the  underwriters  on  the  freight,  who  merely  insure  against  the  loss  of  that 
particular  subject  by  the  assured.  But  if  it  have,  or  can  be  considered  as  having  been  in  any 
other  manner  or  sense  lost  to  the  owners  of  the  ship,  it  has  become  so  lost  to  them,  not  by  means 
of  the  perils  insured  against,  but  by  means  of  an  abandonment  of  the  ship,  which  abandonment 
was  the  act  of  the  assured  themselves,  with  which,  therefore,  and  the  consequences  thereof,  the 
underwriters  on  freight  have  no  concern.  It  appears  to  us,  therefore,  that  quacunque  via  data 
— ^that  is,  whether  there  has  been  no  loss  at  all  of  freight,  or,  being  such,  it  has  been  a  loss  only 
occasioned  by  the  act  of  the  plaintiffs  themselves — they  are  not  entitled  to  recover,  and  there- 
fore a  nonsuif  must  be  entered."  My  Lords,  that  appears  to  me  to  be  a  distinct  authority  upon 
the  present  case ;  and  although  the  attention  of  the  learned  counsel  at  the  bar  was  called  to  the 
case,  undoubtedly  it  has  received  no  answer.  Nothing  has  been  said  to  impugn  the  doctrine 
there  laid  down,  nor  any  distinction  pointed  out  with  reference  to  its  just  application  to  the 
present  case. 

It  is  also  to  be  observed,  that  there  is  no  case  shewing  underwriters  entitled  to  the  freight  by 
reason  of  there  having  been  a  total  loss,  except  where  there  has  been  an  abandonment,  which  I 
own  I  should  have  expected  it  would  have  been  thought  necessary  to  produce  evidence  of  in 
sustaining  the  present  argument.  I  repeat,  that  there  is  no  case  in  which  the  underwriters  of  a 
ship  have  ever  been  held  entitled  to  the  freight,  except  where  there  has  been  an  abandonment. 

The  case  has  been  argued  with  great  learning  and  ability  by  the  judicial  authorities  in  Scot- 
land, and  ample  justice  has  been  done  to  the  case  by  very  able  and  learned  arguments  at  the  bar 
— ^though  there  are  some  principles  which  have  been  stated,  which  were  new  to  me,  and  which  I 
think,  upon  examination,  would  be  found  to  be  erroneous.  I  feel  bound  to  state,  with  every 
respect  for  a  contrary  opinion,  that  it  is  clear  to  my  mind  that  there  has  been  no  loss  of  freight 
in  this  case  within  the  meaning  .of  the  policy.  I  therefore  concur  in  the  opinion  which  has  been 
pronounced  by  the  noble  and  learned  Lord,  and  I  think  your  Lordships  are  bound  in  point  of 
law  to  allow  this  appeal,  and  to  reverse  the  decision  of  the  Court  below. 

Interlocutors  reversed. 
Second    Division. — W.    H.    Cotterill,   Appellants^    Solicitor. — James  Turner,   Respondents' 
Solicitor, 
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Daniel   Collins   and    Peter    Feely,   Appellants,   v.   Andrew    Young, 

Respondeftt. 

Judicial  Factor,  Recal  of— Death  of  partner — Joint  Adventure — Three  parties  entered  into  a  Joint 
adventure  to  execute  railway  contracts.  One  of  the  three  died  after  the  completion  of  certain 
contracts y  and  while  one  contract  was  still  pending.  A  large  balance  was  due  by  the  railway 
company  to  the  joint  adventurers^  and  formed  the  subject  of  a  submission  between  them  and  the 
company.  The  executor  of  the  deceased  partner  applied fof  the  appointment  of  a  judicial  factor 
to  manage  the  matters  of  the  joint  adventure,  witn  the  view  to  a  speedy  settlement  and  winding 
up.     No  allegation  of  fraud  or  insolvency  was  made  against  the  surviving  partners. 

Held  (reversing  judgment),  that  no  delay  had  taken  place  in  winding  up  the  matter  of  the  joint 
adventure,  and  that  the  appointment  of  a  judicial  factor  was,  in  the  circumstances,  unnecessary » 

The  appellants  appealed  against  the  judgment,  maintaining  in  ih^vc  printed  case  that  it  ought 
to  be  reversed,  because — i.  The  respondent  had  not  produced  evidence  that  he  was  vested  with 
a  proper  title  to  the  interest  of  the  deceased  Alexander  Young  in  the  joint  adventure.  2.  It  "'^^s 
incompetent,  on  the  application  of  the  representative  of  a  deceased  partner,  to  appoint  a  judicial 
factor  for  the  purpose  of  ousting  the  surviving  partners  from  the  right  of  administration  of  the 
company  assets.  3.  Even  if  it  were  competent  to  appoint  a  judicial  factor  to  manage  the  part- 
nership concerns,  there  were  no  grounds  in  fact  sufficient  to  establish  the  expediency  of  such  a 
proceeding. 

The  respondent  in  his  printed  case  supported  the  judgment  on  the  following  grounds  :-- 
I.     Because  the  application  was  competent  in  itself,  and  in  the  form  in  which  it  was  presented. 

1  See  previous  reports  14  D.  543;  24  Sc.  Jur.  253.       S.  C.  i  Macq.  Ap.  385 :  25  Sc.  Jur.  329- 
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2.  Becaase  the  appointment  was  necessary,  in  the  circumstances,  for  the  common  interest,  the 
surviving  partners  not  having,  according  to  the  conditions  of  the  contract,  the  powers  requisite 
for  winding  up  the  company  affairs.  3.  Because  the  appointment  was  not  only  expedient,  hut 
necessary,  in  the  circumstances,  for  the  protection  of  the  respondent's  interests,  the  appellants 
having  neglected  the  business  of  the  company,  having  ignored  his  right  to  interfere,  and  having 
set  up  pretensions  inconsistent  with  his  claims  and  rights  as  a  copartner, — which  pretensions 
were  altogether  unfounded,  but  to  which,  nevertheless,  they  would  be  able  to  give  effect  if  put  in 
possession  of  the  company  property.  4.  Because  the  appointment,  in  the  circumstances,  was 
proper  and  lawful,  and  in  unison  with  the  practice  of  the  Court 

Sol.'Gen.  Bethell^dsxd  Roll  Q.C.,  for  appellants. — A  petition  for  a  judicial  factor  in  Scotland  is 
like  a  motion  for  a  receiver  in  England.  The  sole  question  is,  in  both  countries,  whether  suffi- 
cient ground  is  shewn  for  the  interference  of  the  Court.  There  is  no  such  ground  shewn  in  this 
case.  The  petition  does  not  allege  fraud,  but  only  delay,  which  the  answers  expressly  deny. 
The  petition  also  alleges,  that  the  contracts  which  formed  the  subject  matter  of  the  joint  adven- 
ture were  at  an  end,  which  we  also  deny.  So  that  the  petition  and  answers  contradict  each  other 
on  the  most  material  points,  yet  the  Court  took  no  means  to  direct  an  inquiry  into  the  truth. 
Nor  are  these  two  pleadings,  though  they  formed  the  sole  materials  out  of  which  the  Court 
informed  itself,  even  upon  oath.  Nevertheless  the  Court  below  has  gone  upon  the  assumption, 
that  the  one  was  false  and  the  other  true.  We  are  therefore  thrown  back  on  the  law.  The  con- 
tract between  the  parties  must  be  taken  to  be  an  ordinary  mercantile  contract,  and  the  rule  is, 
both  here  and  in  Scotland,  that  the  surviving  partner  is  the  person  who  has  a  right  to  wind  up 
the  affairs  of  the  joint  adventure. — Philips  v.  Atkinson^  2  Brown's  Ch.  C.  272;  Harding  v. 
Glover^  18  Ves.  281 ;  2  Bell's  Com.  645.  In  Scotland,  there  is  no  precedent  for  an  application 
like  the  present;  the  cases  oi Dixon  v.  Dixon^  6  W.  S.  229;  and  Afaxtone  v.  Muir^  7  D.  1006, 
do  not  touch  the  point.  Nothing  can  turn  on  the  circumstance,  that  a  mandate  had  been  granted 
by  the  respondent  in  favour  of  Collins ;  for  no  such  authority  was  necessary,  each  partner  having 
an  implied  authority  to  give  a  discharge  in  any  business  within  the  scope  of  the  adventure. 
Hence  the  recall  of  the  mandate  by  the  death  of  the  respondent,  merely  leaves  things  as  they 
would  have  been,  had  no  mandate  ever  existed.  There  is  no  ground  even  of  expediency  to  war- 
rant the  appointment  of  the  judicial  factor.  On  the  contrary,  inasmuch  as  we  have  two  thirds  of 
the  money  to  receive,  it  is  much  more  our  interest  than  the  respondent's  to  have  the  affairs  wound  ^ 
up  promptly,  and  it  is  harsh  in  the  Court  to  deprive  us  of  the  conduct  of  the  pending  negotiations 
before  the  arbiter,  and  give  it  to  a  stranger  who  is  totally  ignorant  of  the  circumstances,  and, 
therefore,  less  competent  to  deal  with  the  common  interest.  It  may  be  said,  we  may  keep  the 
respondent  out  of  his  money  for  an  indefinite  time ;  but  he  has  always  his  remedy  of  a  count  and 
reckoning,  and  we  shall  be  prepared  to  meet  that  action  when  it  is  raised. 

Lord  Adv,  Moncreiff^  and  W.  M,  James  Q.C,  for  respondent. — Our  application  is  founded, 
firsts  On  delay.  The  contracts  are  substantially  completed ;  large  sums  have  been  received  by 
Collins,  as  he  himself  admits,  and  yet  no  progress  is  made.  Second^  The  mandate  under  which 
Collins  acted,  is  recalled.  This  adventure  was  of  such  a  nature,  that  each  partner  could  not 
bind  the  others  by  a  discharge,  and  the  mandate  alone  enabled  Collins  to  do  so.  In  Scotland, 
a  contract  with  two  persons  does  not  survive,  and  it  was  never  contended  in  the  Court  below  that 
the  survivor  could  receive  the  money  due.  In  the  circumstances  which  have  happened,  the 
appellants  are  merely  entitled  to  receive  their  shares,  and  we  ours. 
[Lord  Chancellor. — But  it  don't  follow  that  you  can  restrain  them  from  receiving  theirs.]' 

When  the  amount  is  ascertained,  they  shall  be  paid  as  well  as  we,  and  the  only  proper  way  to 
ascertain  it,  is  through  a  judicial  factor,  who  is  a  neutral  person. 

Lord  Chancellor  Cranworth. — My  Lords,  this  is  an  appeal  against  an  interlocutor  of  the 
Court  of  Session  appointing  a  judicial  factor  in  a  case  in  which  certain  contractors  had  agreed 
to  do  certain  railway  works,  and  one  of  them  dying  before  they  were  actually  completed.  They 
have  since  been  completed.  The  dates  seem  to  be  as  follow : — ^The  contracts  were  entered  into 
some  time  about  the  year  1847;  the  works  were  proceeded  with,  and,  as  is  alleged  by  the 
respondents,  were  completed  in  the  year  1850.  That  is  disputed  by  the  appellants;  they  say 
they  were  not  really  completed  till,  as  to  some  of  them,  September  1851,  and  as  to  others  of 
them,  November  1851.  Now,  the  difference  between  the  statement  of  the  two  parties,  as  I  con- 
ceive, arises  from  this,  that  the  respondent  treated  the  works  as  completed  when  in  point  of  fact 
they  were  done ;  the  appellants  say  they  were  not  completed  in  the  only  sense  in  which  this 
Court  can  deal  with  them  as  completed,  till  their  liability  in  respect  of  those  works  had  come  to 
an  end,  and  that  they  were,  by  the  contracts,  bound  to  keep  them  in  repair  for  one  year  after 
they  were  actually  done;  so  that  they  were  not  in  truth,  for  this  purpose,  completed  till  Septem- 
ber and  November  1851.  The  contractor  died  in  January  1851,  and  in  January  1852  his  repre- 
sentative applied  to  the  Court  of  Session  by  petition  for  the  appointment  of  a  judicial  factor,  or, 
as  it  is  called  in  this  country,  of  a  receiver — a  neutral  party,  as  it  may  be  termed — to  wind  up 
the  concern  for  both  parties.  It  appears  that  a  large  sum  was  due  to  the  contractors,  amount- 
ing to  somewhere  about  ;^  15,000,  and  the  Court  of  Session  appointed  the  judicial  factor.     Of 
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that  the  appellants  complained.  When  I  say  the  Court  of  Session  appointed  the  judicial  factor, 
I  have  no  doubt  that  is  strictly  correct  The  Court  of  Session  ordered  him  to  be  appointed,  the 
majority  having  so  decided,  though  there  was  one  very  learned  Judge  who  took  a  contrary  view 
of  the  case — the  same  view  which  is  now  contended  for  by  the  appellants.  The  question  is, 
lA'hether  the  petition  did  make  a  case  which  justified  the  Court  of  Session  in  appointing  the 
judicial  factor  ? 

Now  I  confess,  with  all  respect  to  the  very  learned  persons  who  constituted  the  majority  of 
the  Court  of  Session,  I  have  come  to  the  conclusion,  and  I  am  bound  so  to  state  to  your  Lord- 
ships, that  I  think  the  reasoning  of  the  learned  Judge  who  took  the  contrary  view,  is  the  correct 
view  in  this  case.  Three  persons  entered  into  a  contract — it  was  not  strictly  a  partnership,  but 
it  was  very  candidly  admitted  by  the  respondent's  counsel  in  the  course  of  the  argument,  that 
the  contract  must  be  dealt  with,  in  this  winding  up,  upon  the  same  footing  as  a  mercantile  con- 
tract would  have  to  be  dealt  with.  The  interests  of  mankind  require  that  it  should  be  so  consi- 
dered, and  there  is  no  doubt,  in  most  countries,  it  would  be  so  considered.  What  is  the  law  of 
Scotland  with  regard  to  the  surviving  partners  in  a  mercantile  contract  ?  I  take  it  to  be  exactly 
the  same  as  the  law  of  England,  and  as  is  stated  in  the  very  learned  judgment  of  Lord  Cockburn, 
who  says—"  When  a  partner  dies,  a  right  to  wind  up  the  partnership  concerns  is  by  law  vested 
in  the  surviving  partners.  This  is  the  principle  on  which  all  su:h  estates  are  managed.  This  is 
a  right,  unquestionably,  which,  like  all  other  things,  is  liable  to  be  abused,  and  the  Court  may 
be  called  upon  to  interfere  with  the  surviving  and  legal  winder  up.  But,  then,  a  case  of  abuse 
must  be  at  least  stated  against  him,  why  the  winding  up  should  be  taken  out  of  his  hands.'' 
That  is  the  view  of  the  law  as  stated  by  Lord  Cockburn,  and,  as  I  conceive,  correctly  stated. 

That  being  so,  the  contracts  having  now  been  completed,  and  there  remaining  nothing  to  do 
but  to  wind  up  the  concern,  that  is,  to  collect  (in  truth,  substantially,  that  is  the  whole  matter) 
the  ;£ 1 5,000,  or  whatever  may  be  strictly  said  to  be  the  sum  due  from  the  railway  company,  why 
are  the  two  surviving  partners  not  to  exercise  their  right  of  winding  up  the  concern,  and  getting 
in  the  assets  ? 

Two  grounds  have  been  alleged  for  calling  on  the  Court  to  interfere  and  prevent  them  from 
exercising  the  right — the  one  is,  that  whatever  may  be  the  ordinary  right,  it  is  said  in  this  case 
the  right  is  specially  limited  by  the  terms  of  the  contract.  I  confess  that  it  was  a  long  time 
before  I  could  understand  how  that  was  meant  to  be  contended ;  but  I  see  now  how  it  is  put — 
it  is  thus :  It  is  said,  by  the  terms  of  the  contract  it  was  stipulated  that  Collins  should  receive 
the  money  that  was  coming  from  the  railway  company.  It  was  so  stipulated  by  what  is  called  a 
mandate,  that  is,  an  authority  given  to  him  by  the  two  other  partners,  by  Young,  and  by  the 
other  surviving  partner.  Young  having  died,  the  mandate  came  to  an  end,  it  is  said*  What 
then  ?  Suppose  it  is  so,  undoubtedly  the  result  of  that  is,  that  Collins  can  no  longer  continue  to 
receive  by  virtue  of  that  mandate.  All  that  follows  is,  that  the  parties  are  remitted  to  the  same 
rights  that  they  would  have  had  if  there  had  been  no  such  mandate — that  Collins  and  his 
partner  are  the  parties  entitled  to  receive  the  money,  as  if  no  such  mandate  had  ever  existed. 

It  seems  to  me  going  a  long  way  to  argue,  that  because  there  was  that  instrument  executed, 
giving  to  Collins  the  right  inter  se,  amongst  the  partners,  of  being  the  hand  that  was  to  receive 
— that  when  that  can  no  longer  be  acted  on  by  reason  of  the  death  of  the  party  who  gave  the 
authority — you  should  imply  from  it  a  stipulation,  that  if  the  party  who  gave  the  authority  died, 
the  others  should  not  have  the  rights  which  they  would  have  had  if  no  such  authority  had  been 
given,  but  that  those  rights  should  be  completely  varied.  It  seems  to  me  to  be  a  very  strange 
construction,  and  one  which  cannot  be  successfully  contended  for.  I  rely  upon  the  matter  with 
the  more  confidence,  because,  although  the  ingenuity  of  counsel  has  put  their  finger  upon  this  as 
something  which  might  introduce  a  special  construction  of  this  instrument,  no  such  point  was 
ever  made  below,  and,  in  truth,  there  is  no  mention  in  the  petition,  of  the  mandate  at  all ;  it 
is  only  because  it  accidentally  found  its  way  into  the  answers  to  the  petition,  that  the  parties 
now  seize  upon  it  as  a  tabula  in  naufragio — ^as  something  that  may  float  them  through  when 
everything  else  has  failed. 

Then  the  other  point  is  this,  which  is  to  be  found  in  what  Lord  Cockburn  says,  that  '*  this  is 
a  right,  unquestionably,  which,  like  all  other  things,  is  liable  to  be  abused,  and  the  Court  may 
be  called  upon  to  interfere  with  the  surviving  and  legal  winder  up.'*  Then,  upon  that  ground, 
the  respondent  argues  there  are  such  circumstances,  for  here  there  has  been  an  unwarrantable 
delay  in  getting  in  this  money.  If  there  be  nothing  suggested  but  delay — if  the  delay  be 
unconscionable  and  unreasonable — that  might  be,  I  think,  and  would  be,  a  very  proper  ground ; 
but  unless  it  is  very  clearly  made  out,  one  would  be  very  loath  to  believe  that  in  point  of  fact 
there  can  have  been  any  unnecessary  delay  in  a  case  where  the  monies  to  be  got  in  belonged, 
as  to  two  thirds,  to  the  parties  who  were  endeavouring  to  get  them  in,  and  who  have  had  every 
interest  to  act  with  the  greatest  possible  diligence.  They  might,  however,  have  neglected  their 
duty,  and  if  they  have  neglected  their  duty,  the  Court  might  have  been  justified  in  acting  on 
the  delay  so  established.  But  what  are  the  facts  of  the  case  ?  It  is  said  in  the  petition,  unsup- 
ported by  any  evidence,  that  they  have  been  guilty  of  delay— the  delay  is  totally  denied  by  the 
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answer ;  the  answer  says,  We  did  everything  we  possibly  could ;  what  we  had  to  get  in  has  not 
been  a  contracted  sum  of  money,  the  amount  of  which  could  have  been  at  once  ascertained  ; 
we  cannl>t  put  our  finger  here  and  say,  pay  us  ;£  10,000 ;  what  we  have  not  got  in  has  been  the 
payments  that  we  claim  for  extra  work, — the  railway  company  dispute  the  accuracy  of  our 
demand  in  respect  of  them,  and,  consequendy,  there  has  been  obliged  to  be  an  arbitration, — ^we 
are  doing  all  we  can  to  force  it  on,  but  it  is  not  in  our  power  to  come  to  any  conclusion  without 
the  concurrence  of  the  parties  who  are  acting  for  the  railway  company.  Therefore  there 
undoubtedly  has  been  that  which  is  injurious  to  the  respondent,  though  in  a  twofold  degree  it 
has  been  injurious  to  the  appellants,  but  over  which  we  have  no  control.  The  appellants  say : 
we  are  doing  the  best  we  can — the  delay  is  as  injurious  to  us  as  it  is  to  you — we  have  been 
guilty  of  no  delay  that  we  could  avoid — on  the  contrary,  we  have  done  all  we  could  to  push  the 
matter  forward  with  all  the  rapidity  in  our  power. 

With  all  due  deference  to  the  learned  Judges,  it  seems  to  me  they  have  acted  in  the  judgment 
on  which  they  founded  their  opinions,  upon  an  assumption  of  the  untruth  of  the  faqts  stated  in 
the  answer,  there  being  nothing  to  rely  on  but  the  answer.  If  that  be  untrue,  some  steps  should 
have  been  taken, — ^this  is  not  the  proper  remedy.  Here  the  only  question  was,  whether  a  case 
was  made  on  the  petition  and  answer,  shewing  that  there  had  been  delay.  It  is  alleged  there 
was,  and  it  is  positively  denied.     How  can  you  say,  then,  that  delay  is  established  ? 

It  appears  to  me  that  that  ground  also  fails — consequently  it  was  a  case  in  which  no  order 
ought  to  have  been  made.  I  shall  therefore  feel  it  my  duty  to  move  your  Lordships  that  this 
interlocutor  be  reversed,  and  that  it  be  remitted  to  the  Lord  Ordinary  of  the  Court  of  Session 
with  directions  to  discharge  the  petition. 

Lord  Brougham. — My  Lords,  I  entirely  agree  with  thejudgment  which  my  noble  and  learned 
friend  has  so  voluminously  and  satisfactorily  pronounced.  The  only  question  would  be,  as  the 
judicial  factor  has  already  gone  in,  it  is  quite  clear  it  would  be  to  the  interest  of  both  parties, 
that  whatever  he  has  done  should  stand — that  the  interlocutor  should  be  so  framed  as  to  enable 
the  parties  to  go  on  since  the  period  at  which  the  judicial  factor  entered ;  because,  as  the  matter 
stands,  the  consequence  of  this  would  be,  that  everything  ab  initio  would  be  upset. 

Soiicitar-Generai, — That  has  been  provided  for,  my  Lord,  by  a  subsequent  interlocutor. 
There  has  been  a  subsequent  interlocutor  by  which  the  judicial  factor  has  been  permitted  to 
proceed.  The  respondent  has  been  ordered  to  answer  whatever  should  be  done  by  the  judicial 
factor  in  the  mean  time,  in  the  event  of  the  interlocutor  being  reversed,  and  to  restore  matters 
to  their  former  state. 

Lord  Brougham. — It  would  be  simply  to  reverse  the  interlpcutor. 

Solicitor-General. — It  would,  my  Lord,  be  in  this  manner : — That  this  House  do  order  the 
interlocutor  to  be  reversed,  the  petitioner  being  held  liable  in  the  expenses  of  the  petition,  and 
remitted  to  the  Court  of  Session  to  do  in  conformity  with  this  judgment.  The  petition  being 
utterly  irrelevant,  your  Lordships  will  kindly  give  us  the  expenses  of  the  petition  ;  not  of  this 
appeal. 

Lord  Advocate, — I  do  not  think  that  is  the  usual  coiurse.  The  course  is  this — When  the 
interlocutor  is  reversed,  the  case  goes  back  to  the  Court  of  Session.  Your  Lordships  may  leave 
it  to  the  Court  of  Session  to  deal  with  the  question  of  costs. 

Lord  Brougham. — No ;  we  give  the  expenses  of  the  refusal. 

Lord  Chancellor. — The  House  decide  what  ought  to  have  been  done  below.  What  is  it  ? 
That  the  petition  should  have  been  refused  with  costs.  We  must  so  declare — reverse  the  inter- 
locutor— declare  the  petition  ought  to  have  been  dismissed  with  costs — and  remit  it  back  to  the 
Court  of  Session. 

Solicitor-General. — There  will  be  the  same  judgment  in  the  other  case. 

Lord  Brougham.— Of  course. 

Interlocutors  reversed^  and  case  remitted. 
Second  Division.— ^Robertson  and  Simpson,  Appellant^  Solicitors. — Richardson,  Loch  and 
M'Laurin,  Respondent's  Solicitors, 


March  17,  1853. 

The  River  Clyde  Trustees,  Appellants,  v.  John  Morrison   Duncan, 

Respondent, 

Principal  and  Agent — Mandate — Factor— Minor— Promissory  Note — A  sum  of  money  belonging 
to  a  minor  was  lent  out  (upon  a  promissory  note)  by  D  of  Glasgow  in  name  of  C  of  Liverpool^ 
^^  curator  for  J ,,  a  minor,       D  was  factor  for  the  curator  and  minor.     At  the  request  of 
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tke  debtor^  tke  curator  granted  a  letter  extending  the  term  of  payment.  The  interest  on  the 
loan  was  regularly  uplifted  by  D,  who  kept  in  hand  the  promissory  note,  Dy  upon  delivery  of 
the  note,  obtained  payment  of  the  principal  sum^  which  he  applied  to  his  own  purp^ses^  and 
became  bankrupt.  In  an  action  against  the  debtor  at  the  instance  of  the  minor  : 
Held  (affirming  judgment),  i.  Thai  the  debtor  was  liable  in  second  payment  to  C,  and  his 
minor,  2.  That  possession  of  a  promissory  note^  by  a  factor^  does  not  per  se  give  a  title  to 
uplift  the  principal  sum.  3.  That  there  was  enough  in  the  terms  of  the  note^  and  the  circum- 
stances of  the  casCy  to  put  the  debtor  on  his  guard  agaittst  paying  the  principal  without  the 
concurrence  of  the  minor  and  his  curator.^ 

The  River  Qyde  Trustees  (defenders)  appealed,  and  maintained  that  the  judgment  ought  to 
be  reversed  for  the  following  reasons:— i.  The  late  A.J.  Duncan  having  been  in  possession 
of  the  promissory  note,  and  having  acted  throughout  the  whole  proceedings  as  the  accredited 
factor  and  agent  of  the  respondents,  had  full  power  and  authority  to  discharge  it,  and  to  deliver 
it  up  cancelled  to  the  appellants.  2.  The  respondents  were  barred  by  their  own  acts  from 
insisting  in  any  claim  under  the  promissory  note. 

The  respondent  supported  the  judgment  on  the  following  grounds : — i.  At  the  time  when  the 
loan  was  made^  the  promissory  note  granted,  and  the  appellants  made  the  two  payments  of 
;^5oo  and  j^isoo  to  Mr.  Duncan,  the  respondent  was  a  minor,  having  a  curator— the  money  lent 
belonged  to  him— and  the  obligation  could  not  be  validly  and  effectually  discharged,  except  by 
him  and  his  curator  jointly.  2.  The  sum  lent  had  not  been  paid  by  the  appellants  to  any  person 
legally  authorized  to  receive  and  discharge  it ;  and  it  was  therefore  still  resting-owing.  3.  The 
payments  of  j^soo  and  ;^i5oo  to  Mr.  Duncan  were  made  without  due  caution,  were  not  in  bond 
fidey  and  did  not  extinguish  the  obligation.  4.  The  respondents  were  not  barred  by  their  own 
act  or  deed,  or  by  delay  and  personal  exception,  from  insisting  in  their  claim. 

Sol.'Gen.  Bethell  and  Sir  F.  Kelly  for  appellaiits. — From  the  fact  that  the  curator  lived  in 
England,  while  the  minor  and  his  property  were  in  Scotland,  it  was  absolutely  necessary  for  the 
curator  to  appoint  a  person  of  confidence  in  Glasgow  with  large  powers  to  manage  the  minor's 
property ;  and  from  the  circumstances  shewn  in  the  correspondence,  in  reference  to  their  ante- 
cedent transactions,  A.  J.  Duncan  clearly  had  at  least  an  implied  power  from  the  curator  to  dis- 
charge the  debt  This  is  further  shewn  by  the  fact  of  the  curator's  having  left  the  promissory 
note  in  the  custody  of  A.  J.  Dimcan.  This,  coupled  with  express  authority  to  draw  the  interest, 
implies  that  the  agent  had  authority  to  call  up  the  principal  and  give  a  discharge.  The  business 
of  life  could  not  go  on  unless  the  holder  of  a  promissory  note  were  deemed  a  person  to  whom 
payment  might  be  made  with  safety.  By  giving  the  agent  power  to  draw  the  interest,  and  con- 
tiding  to  him  the  security,  you  make  him  dominus  o(  the  debt;  it  is  in  his  order  and  disposition. 
This  was  held  to  be  the  case  even  with  a  bond—  JVhitlock  v.  Waltham,  i  Salk.  1 57 ;  and  in  a 
still  stronger  csise—Owen  v.  Barrow^  i  Bos.  &  Pull.  N.R.  103 — this  principle  was  even  carried 
to  the  extent  of  fixing  upon  the  party  the  penalties  of  usury.  This  is  a  well-known  doctrine  in 
England—  Paley  Pr.  &  Ag.  274 ;  Story  Agency,  c.  6,  §  98.  —  and  there  is  nothing  to  shew  that 
the  law  of  Scotland  at  all  differs.  This  case  is  no  doubt  otherwise  when  it  is  a  mortgage 
because  there  you  can  give  only  a  discharge  by  a  reconveyance.  Nothing  can  turn  on  the 
peculiarity  of  the  relation  of  curator  and  minor  ;  and  it  cannot  be  said  that  the  curator  had  no 
power  to  give  A.  J.  Duncan  the  authority  we  allege,  because  that  would  be  supposing  him  to  be 
dealing  with  the  minor's  estate  without  the  minor's  concurrence.  But  the  rule  in  Scotland  is, 
that  trustees  are  presumed  to  have  all  the  powers  necessary  to  the  performance  of  their  duty,  and 
there  is  a  distinction  between  changing  the  investment  of  funds,  and  dealing  with  property 
belonging  to  the  minor.  Stair  and  Erskine,  on  this  subject,  merely  mean,  that  a  curator  has  no 
power  to  deal  with  the  property  so  as  to  change  the  succession  of  the  minor,  but  he  may  well  uplift 
monies  for  investment  without  the  minor's  concurrence — Bell' s  Pr.  §  2084,  Hence,  if  it  had  been 
an  heritable  bond  belonging  to  the  minor,  it  might  have  been  different,  but  we  hold  a  curator  has 
power  to  discharge  a  promissory  note-without  the  minor's  concurrence.  What  can  be  done  by  a 
curator,  may  be  well  done  by  his  agent  or  factor.  Such  being  the  facts  and  the  law,  it  is  a  universal 
principle,  that  as  between  innocent  parties,  he  who  has  neglected  the  ordinary  rules  of  dealing, 
ought  to  suffer,  and  there  is  clear  evidence  here  of  neglect  on  the  part  of  the  curator,  whose 
conduct  all  along  was  such  as  to  lead  us  to  believe  that  we  were  at  liberty  to  infer  that  A.  J. 
Duncan  had  the  authority  to  discharge  the  principal  of  this  debt. 

I^rd  Adv.  Moncreiff  and  Roll  Q.C.,  (with  them  Gregg  and  Kinnear,)  for  respondents. 
— Though  the  document  here  was  in  the  form  of  a  promissory  note,  yet  it  was  not  negotiable, 
and  is  not  to  be  treated  as  a  mercantile  instrument  at  alL  From  the  whole  circumstances  of  the 
case,  no  authority  can  be  implied  in  favour  of  A.  J.  Duncan  to  call  up  the  principal  debt,  and 

five  a  discharge.     Even  the  curator  himself  had  no  power  to  give  such  authority,  for  every  act 
inding  the  minor's  estate  must  be  concurred  in  both  by  curator  and  minor—Stair,  i,  5, 12,  and  i, 

*  See  previous  report,  13  D.  518;  23  Sc.  Jur.  224.        S.  C.  25  Sc.  Jur.  331. 
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6,  35 ;  Ersk.  i,  7,  14 ;  Kirkman  v.  Pym^  M.  8977.  But  even  viewing  this  as  a  mercantile 
document,  the  mere  fact  of  possession  does  not  imply  a  power  to  discharge  the  principal,  and 
there  is  no  such  doctrine  in  the  law  of  Scotland.  It  may  raise  a  presumption,  but  that  pre- 
sumption is  rebutable,  and  a  document  may  be  held  for  many  other  purposes  besides  that  of 
giving  a  discharge.  Far  less  does  it  imply  that  he  is  the  true  creditor,  when,  on  the  face  of  the 
document,  it  appears  otherwise.  Ex  facie,  the  note  appears  to  be  granted  for  the  use  of  the 
minor,  and  this  circumstance  imposed  on  the  appellants  the  responsibility  of  seeing  that  the 
proceeds  were  properly  applied  to  the  minor's  behoof — Sigoumey  v.  Lloydy  8  B.  &  Cr.  622.  As 
to  the  cases  cited,  the  law  is  not  so  general  as  has  been  stated  from  Salkeld  ;  and  in  the  other 
case,  Owen  v.  BarroWy  all  that  was  determined  was,  that  the  circumstances  were  such  as  to  go 
to  a  jury.  The  true  rule  is,  that  we  must  always  construe  such  large  powers  as  are  claimed  here 
on  the  part  of  the  factor,  with  reference  to  the  subject  matter — Hogg  v.  Snatthy  i  Taunt.  349  ; 
and,  according  to  this  view,  the  appellants  are  clearly  liable. 

Ix>RD  Chancellor  Cranworth. — My  Lords,  the  action  in  this  case  was  raised  by  a  minor, 
John  Morrison  Duncan,  together  with  his  late  curator,  William  Cochran,  who,  it  seems,  was  his 
maternal  uncle.  It  was  an  action  raised  by  him  (I  believe  he  has  now  attained  the  age  of  21 
years)  against  the  defenders,  as  Parliamentary  Trustees  of  the  River  Clyde,  and  it  sought  to 
recover  from  them  the  sum  of  £2000,  which  was  the  money  of  the  minor,  and  which  had  been 
undoubtedly  lent  to  them.  The  fact  of  the  loan  is  not  disputed ;  but  the  defence  is,  that  though 
it  had  been  lent,  it  had  been  repaid. 

The  facts  of  the  case,  which  are  very  short,  are  these : — The  minor  was  of  an  age  somewhere 
between  14  and  21.  He  had  ceased  to  be  in  statu  pufnllariy  as  it  is  called,  and  he  was  a  minor 
with  a  curator.  He  had  property  chiefly  in  Scotland,  and  at  Glasgow  he  had  a  paternal  uncle, 
Mr.  Andrew  John  Duncan,  who  was  a  merchant  or  accountant. 

The  infant  ^  lived  at  Glasgow  with  this  paternal  uncle.  What  is  material  is,  that  the  curator 
lived  at  Liverpool.  That  being  so,  the  funds  belonging  to  the  minor  came  into  the  bands  of,  and 
were  received  by,  A.  J.  Duncan,  the  uncle,  at  Glasgow,  who  was  a  man  of  business,  and  who 
seems  to  have  had  the  chief  management  and  control  of  the  funds  of  the  minor.  Tl^e  sum  of 
j£2ooo  having  so  come  into  his  hands  in  the  autumn  of  1843,  it  was  liecessary  to  seek  an  invest- 
ment for  that  sum.  And  I  think  it  may  fairly  be  taken  as  being  admitted,  or  as  being  made  out, 
that  the  looking  out  for  investments  was  a  duty  confided  principally,  or  perhaps  exclusively,  to 
the  paternal  uncle,  at  Glasgow.  He,  therefore,  casting  about  to  find  out  how  this  sum  of  ;£20oo 
could  be  invested,  thought  that  lending  it  to  the  Parliamentary  Trustees  of  the  River  Clyde 
would  be  an  eligible  mode  of  disposing  of  it,  they  being  willing  at  that  time  to  pay  interest  at  the 
rate  of  four  per  cent.,  though  they  could  give  no  real  security.  Accordingly,  whether  with  the 
previous  consultation  with  the  curator,  or  most  probably  without,  he  took  upon  himself  to 
undertake  that  it  should  so  be  lent. 

The  letter  in  which  he  communicated  that  intention  to  the  Trustees,  is  as  follows :  "  I  hereby 
o9er  to  lend  to  the  Trustees  of  the  River  Clyde  the  sum  of  ;£2ooo  sterling,  on  a  bill  to  be  granted 
by  them.  The  interest  to  be  at  four  per  cent.,  and  to  rise  according  to  the  rate  of  the  money 
market.  The  bill  to  be  granted  in  favour  of  William  Cochran,  Esq.,  merchant,  Liverpool,  as 
curator  for  John  Morrison  Duncan.^'  The  loan  seems  to  have  been  accepted,  and  it  was  not  till 
the  9th  of  January  1844.  that,  so  far  as  the  documents  are  concerned,  we  find  any  communication 
on  the  subject  between  A.  J.  Duncan  and  the  curator.  But  on  that  day  Mr.  Duncan  writes  to 
the  curator,  Mr.  Cochran,  at  Liverpool,  in  these  terms: — "  My  dear  Sir, — I  wrote  you  some 
time  ago  informing  you  that  I  had  invested  the  sum  of  £;iooo  on  John's  account  with  the 
Trustees  of  the  River  Clyde.  The  interest  to  be  drawn  is  four  per  cent. ;  and  although  it  is  not 
heritable  security,  it  is  yet  abundantly  ample,  and  the  rate  of  interest  considerably  more  than  we 
could  obtain  with  an  heritable  seciurity.  The  obligation  to  repay  is  granted  at  one  day's  date, 
but  the  trustees  require  three  months'  premonition  before  paying  up  the  money,  and  the  enclosed 
letter  requires,  therefore,  to  be  signed  by  you  consenting  to  this  arrangement.  I  shall  feel 
obliged  by  your  returning  the  enclosed  at  your  convenience."  A.  J.  Duncan  sent  with  this  a  letter 
purporting  to  be  a  letter  from  the  curator  at  Liverpool  to  the  Parliamentary  Trustees,  under* 
taking  that,  though  the  security  was  given  payable  on  demand,  that  is,  payable  at  one  day's  date, 
yet  he  would  never  insist  upon  a  repayment  without  giving  three  months'  notice,  in  a  letter  which 
seems  to  be  common  in  transactions  of.  this  sort  in  that  part  of  the  world,  because  they  speak  of 
it  as  a  back  letter  which  was  perfectly  well  known. 

It  seems  that  Mr.  Cochran  did  not  choose  to  sign  the  letter  sp  sent  to  him,  because  he  thought 
it  was  incorrect.  It  was  dated  from  Glasgow,,  as  if  he  was  there,  and  therefore  he  said,  I  will 
not  sign  that,  but  I  send  you  a  letter  in  substance  to  the  same  effect.  He  answers  thus — ''  My 
dear  Andrew,  I  return  you  enclosed  an  acknowledgment  in  substance  in  the  terms  you  wanted, 

^  An  infant  is  in  England  a  person  under  21. 
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but  not  the  document  you  sent  me,  as  it  was  dated  Glasgow.  You  had  not  mentioned  to  me 
before,  to  whom  the  money  had  been  lent,  but  I  think  you  have  chosen  a  very  good  security.  •  I 
do  not  admire,  however,  the  course  pursued  by  the  Clyde  Trustees  in  professing  to  do  in  one 
document  what  in  effect  is  undone  by  another,  and  I  should  like  very  much  that  you  would  try 
to  get  the  matter  put  upon  a  footing  in  which  the  tenor  of  the  agreement  is  simply  stated  in  one 
document ;  and,  when  done,  please  return  me  the  enclosed  acknowledgment,  as  I  have  no  doubt 
you  will  perceive  with  me,  that  the  matter  as  it  stands  is  on  a  wrong  footing  in  my  name  as 
curator"  That  is  to  say,  this  gentleman  thought  it  was  a  sort  of  fictitious  proceeding  to  be 
purporting  to  lend  money  upon  the  security  of  a  note  payable  substantially  on  demand,  and  then 
to  give  a  counter  undertaking  that  it  should  not  be  called  for,  and  he  wished  that  it  should  be 
put  upon  a  more  simple  footing.  But  nevertheless,  not  wishing  to  be  hypercritical  about  it,  he 
incloses  a  back  letter  in  these  words,  which  they  might  make  use  of  if  they  thought  fit : — ''  The 
Treasurer  to  the  Clyde  Trustees,  Glasgow.  Liverpool,  lUh  January  1844. — Sir,  I  acknowledge 
to  have  received  from  you,  through  A.  J.  Duncan,  Esq.,  a  promissory  note  subscribed  the  5th 
December,  for  ;^2ooo  sterling,  lent  by  me,  as  curator  for  J.  M.  Duncan,  to  the  Clyde  Trustees, 
and  although  it  is  payable  on  demand,  I  hereby  oblige  myself  to  give  you  three  months'  notice 
before  calling  up  the  amount,  or  any  part  thereof."  The  scruples  of  this  gentleman,  however, 
were  not  attended  to.  The  Parliamentary  Trustees  said  that  was  always  their  mode  of  proceeding ; 
that  was  communicated  to  Mr.  Cochran,  and  he  acquiesced  in  it.  So  that  the  matter  stands 
thus: — The  ;^2ooo,  part  of  the  minor's  money,  is  lent  to  the  Parliamentary  Trustees  of  the  River 
Clyde  upon  their  giving  a  promissory  note  payable  at  one  day's  date— that  is,  substantially 
payable  on  demand — receiving  back  an  undertaking  from  the  curator  that  it  should  not  be  called 
tor  without  three  months'  notice.  The  form  of  the  note  was  this: — "  One  day  after  date,  we, 
two  of  the  Parliamentary  Trustees  of  the  River  Clyde  and  Harbour  of  Glasgow,  and  the  Secretary 
of  the  Trust,  promise  to  pay  to  Mr.  William  Cochran,  as  curator  for  Mr.  John  Morrison  Duncan, 
the  sum  of  ^2000,  value  received  in  money  borrowed  of  him*  for  the  purposes  of  the  Clyde 
Navigation  Trust. — Subscribed  by  us  at  a  meeting  of  the  Clyde  Trustees  at  Glasgow,  5th 
December  1843.  James  Lumsden,  Chairman,  Charles  Gray,  Deputy-Chairman,  A.  Turner, 
Secretary."  The  Parliamentary  Trustees  therefore  borrowed  the  ;£2ooo ;  they  gave  a  promissory 
note,  payable,  as  they  say,  upon  demand,  and  they  received  back  an  undertaking  from  the  curator 
that  the  money  should  not  be  called  for  without  three  months'  notice.  The  letter  written  by  Mr. 
Cochran  acknowledged  to  have  received  from  the  trustees  the  note,  though  in  fact  the  note 
remained  with  Mr.  Duncan  at  Glasgow.  Certainly  it  was  with  him  afterwards,  and,  I  presume, 
it  all  along  remained  with  him. 

That  was  at  the  end  of  1843.  The  interest  was  regularly  paid  till,  I  think,  the  year  1845, 
when  the  trustees  intimated  that  they  would  not  continue  to  pay  interest  at  a  higher  rate  than 
3 J  per  cent.  Very  shortly  after  that,  A.  J.  Duncan,  first  of  all  without  three  months'  notice, 
but  asking  the  trustees  to  dispense  with  the  three  months'  notice,  applied  for  payment  of  a  part 
of  the  ;£2000,  viz.  ^£500,  which  the  trustees  paid  to  him,  and  in  the  course  of  a  very  short  time 
afterwards,  he  without  giving  any  notice  of  three  months,  applied  for  the  other  jfisoo,  and 
received  that  also.  He  died  insolvent,  or  in  some  way  so  misapplied  it,  that  the  money 
is  lost. 

Now,  the  question  is,  whose  loss  is  this?  Here  are  two  persons  who  are  innocent.  The 
minor,  now  come  of  age,  finds  his  money  is  gone.  It  has  been  lent  to  the  Parliamentary  Trustees. 
They  gave  a  security  for  it,  and  they  have  paid  it,  not  to  him  or  his  curator,  but  to  A.  J.  Duncan, 
from  whom  undoubtedly  they  received  it.  Is  that,  or  is  it  not,  a  valid  discharge  to  them?  My 
Lords,  I  am  clearly  of  opinion  that  it  is  no  discharge.  I  think  the  learned  Judges  in  the  Court 
of  Session  came  to  a  most  correct  conclusion.  The  way  the  case  was  argued  was  this.  It  was 
argued  by  an  analogy  to  the  English  law,  or  what  is  supposed  to  be  the  English  law,  of  this 
nature.  It  is  said,  that  where  money  is  due  upon  a  promissory  fiote  or  a  bill  of  exchange,  and 
the  party  liable  upon  the  document  gets  it  into  his  hands  from  the  holder,  and  pays  him  the 
money,  there  can  oe  no  question  raised  afterwards  as  to  whether  the  holder  was  the  party  properly 
entitled  to  receive  it  or  not.  It  is  said  that  that  is  just  this  case.  This  was  a  promissory  note 
given  to  Cochran,  as  trustee  for  the  infant,  and  by  him  left  in  the  hands  of  A.  J.  Duncan.  Being 
in  the  hands  of  A.  J.  Duncan,  that  was  complete  and  conclusive  evidence,  as  between  him  and 
the  parties  indebted  upon  the  note,  that  the  payment  to  A.  J.  Duncan  would  be  good.  They  did 
pay  to  A.  J.  Duncan,  and  he  gave  up  the  note.  That,  it  is  said,  is  clear  law, — ^and,  applied  to 
the  present  case,  it  operates  as  a  discharge  to  the  Parliamentary  Trustees. 

It  was  further  said,  that  this  is  not  a  principle  depending  merely  upon  the  peculiarity  of  a 
promissory  note ;  but  a  case  was  referred  to  from  Salkeld,  in  which  the  same  doctrine  is  said 
to  be  applicable  to  a  bond,  probably  quite  accurately, — ^that  is  to  say,  it  is  applicable  to  a  bond 
under  the  circumstances  there  stated.  In  that  case,  the  bond  was  in  the  hands  of  a  scrivener, 
who  had  lent  the  money.  At  that  time  there  existed  the  business  of  a  scrivener,  which,  as  has 
been  often  remarked,  is  not  known  now.     He  was  a  party  who  performed  the  conjoint  duties  of 
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a  banker,  a  broker,  and  an  attorney, — ^there  being  no  such  trade  now  existing,  at  least  not 
ordinarily  existing.  What  was  decided  in  the  case  in  Salkeld  was,  that  where  a  scrivener  had 
lent  the  money  of  another  person  upon  a  bond,  taking  the  bond,  not  to  himself,  but  in  the  name 
of  the  other  person,  being  permitted  by  that  party  to  claim  the  bond  afterwards,  the  party  paying 
off  the  money  might  safely  pay  it  off  upon  having  the  bond  delivered  up.  That  I  will  assume 
to  be  the  law  at  this  day,  as  it  undoubtedly  seems  to  have  been  treated  then.  But,  my  Lords, 
there  is  this  very  material  distinction  between  the  case  which  has  been  put,  of  a  promissory  note 
or  a  bill  of  exchange  and  a  bond,  that  there  were  no  third  persons  interested  there  except  the 
obligor,  and,  if  I  may  so  say,  the  obligee — ^the  party  liable  upon  the  note,  and  the  holder  of  it. 
But  in  this  case,  even  for  the  moment  treating  the  document  as  a  promissory  note,  it  was  a  note 
which  shewed,  on  the  face  of  it,  that  it  was  given,  it  is  true,  to  the  curator,  who  perhaps,  upon 
that  doctrine,  might,  if  it  had  been  a  note  simply  to  himself,  and  to  no  one  else,  have  made 
Duncan  his  agent,  so  that  the  delivery  of  the  note  payable  to  him  might  be  a  safe  discharge  to 
the  party  liable  upon  the  note :  but  it  was  a  note  in  which  Mr.  Cochran  the  curator  bad  expressly 
stipulated  that  it  should  appear  on  the  face  of  the  note  that  it  was  money  due  to  him  in  trust  for 
the  minor — money  of  the  minor  in  his  hands  as  curator  for  the  minor. 

Now  I  do  not  at  all  admit,  that  if  there  were  a  bond  in  this  country  given  to  A  B  upon  trust 
for  an  infant,  the  party  holding  the  bond  could  safely  receive  payment  of  it,  or  that  the  party 
paying  it  could  safely  pay  it,  disregarding  the  fact,  that  he  had  notice  on  the  face  of  it,  that  the 
money  did  not  belong  to  the  holder  of  the  bond,  but  belonged  to  a  minor.  The  case  in  Salkeld 
does  not  appear  to  me  to  establish  anything  like  that.  But,  independently  of  that  consideration, 
there  is  another  ground  which  strikes  me  as  distinguishing  this  case  in  a  most  material  respect 
from  any  of  those  which  have  been  referred  to.  It  is  this.  It  is  said  that  this  money  was 
secured  upon  a  promissory  note.  Undoubtedly,  speaking  by  the  card,  that  is  true.  It  is  secured 
by  a  promissory  note,  because  it  is  literally  a  promise,  though  it  would  require  a  stamp  upon  it. 
This  is  the  note — "We  promise  to  pay  to  W.  C,  as  curator  for  J.  M.  Duncan,  the  sum  of  ;^2ooo 
sterling,  value  received  in  money  borrowed  of  him  for  the  purposes  of  the  Clyde  Navigation 
Trust."  It  is  not  a  negotiable  instrument.  I  do  not  mean  that  that  would  be  conclusive.  It  is 
not  a  negotiable  instrument,  but  a  promissory  note,  with  a  stipulation  at  the  time  that  it  was  to  be 
considered  in  the  nature,  to  some  extent,  of  a  permanent  investment,  and  that  the  trustees  were 
not  to  be  called  upon,  as  if  they  were  under  the  ordinary  obligations  of  a  promissory  note,  to 
pay  upon  demana,  but  that  they  were  to  have  a  counter  undertaking,  that  it  should  only  be 
enforced  at  the  end  of  three  months  after  notice.  I  take  this,  therefore,  to  be  nothing  more 
than  an  informal  mode  of  giving  a  written  acknowledgment  of  a  debt.  That  is  what  it  really 
amounts  to.  It  could  not  have  been  negotiated.  It  had  none  of  the  ordinary  marks  of  a 
promissory  note.  Still  less  had  it  anything  like  the  character  of  a  mercantile  transaction,  and 
the  principles  applied  to  transactions  of  that  sort  appear  to  me  to  be  inapplicable  to  the  present 
case. 

I  therefore  think  that  the  Court  of  Session  came  to  a  perfectly  correct  conclusion  in  holding 
that  there  was  nothing  in  this  case  to  shew  that  the  payment  to  A.  J.  Duncan  was  any  discharge 
as  against  the  minor  and  curator.  And  I  am  the  more  struck  with  the  correctness  of  that 
conclusion,  by  observing — without  going  into  the  question  as  to  how  far,  and  in  what  cases,  by 
the  law  of  Scotland,  minors  ought  to  concur  with  their  curators  in  giving  discharges  in  respect 
of  a  promissory  note — that,  when  the  £;iooo  loan  came  into  the  hands  of  A.  J.  Duncan,  to  be  by 
him  invested  as  the  necessity  for  investment  arose,  A.  J.  Duncan  writes  to  him,  and  says — I 
must  have  the  concurrence  of  you,  the  curator,  in  the  discharge ;  and  the  discharge  was  accordingly 
given.  I  collect  from  some  of  the  expressions,  that  that  was  upon  an  heritable  bond  and  the 
Solicitor-General  tried  to  draw  a  distinction  in  that  respect;  but  I  confess  that  it  was  not  a 
distinction  with  which  I  can  agree.  If  the  money  was  properly  ear-marked  as  being  the  property 
of  the  minor,  I  think  his  concurrence  was  just  as  much  necessary  whether  it  was  secured  in  one 
mode  of  investment  as  in  another.  And  therefore  it  is  that  I  entirely  adopt  the  reasoning  of 
Lord  Ivory  in  giving  judgment,  when  the  case  was  before  the  Court  of  Session,  when  he  says — 
"  I  do  not  dispute  the  principle,  that  the  custody  of  a  document  of  debt  may  be  evidence  to  %o 
to  a  jury  in  order  to  establish  the  holder's  right  to  discharge,  and,  in  the  absence  of  evidence  to 
the  contrary,  may  perhaps  be  sufficient  for  that  purpose.  But  such  pritnd  facie  evidence  may 
be  rebutted.  Now,  here  I  think  we  have  clear  proof,  not  only  that  here  A.  T.  Duncan  had  no 
authority  to  uplift  the  debt,  but  that  he  did  so  in  breach  of  the  trust  committed  to  him.  He  was 
factor,  no  doubt,  for  the  minor  and  his  curator,  and  as  such,  the  document  was  allowed  to  remain 
in  his  hands ;  but  it  was  for  the  purpose  of  custody,  not  of  realization.  He  was  just  in  the  position 
of  the  factor  for  a  trust.  But  could  such  a  factor,  though  in  possession  of  the  writings  and 
documents  of  his  constituents,  without  authority,  uplift  the  trust  funds,  or  deal  with  a  bill  like 
this,  as  if  it  were  his  own.^"  Lord  Ivory  says,  clearly  not.  The  stipulated  notice  clearly  shews 
the  nature  of  the  transaction,  and  that  it  was  a  transaction  in  which,  what  have  been  referred  to 
as  the  principles  of  the  English  law,  must  necessarily  be  inapplicable,  because  they  relate  to  a 
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state  of  things  not  contemplated  by  any  of  the  circumstances  of  this  case.  I  am  therefore  of 
opinion,  that  the  Court  of  Session  and  the  Lord  Ordinary  came  to  a  perfectly  correct  conclusion; 
and  I  humbly  move  your  Lordships  that  this  appeal  be  dismissed  with  costs. 

Interlocutors  affirmed  with  costs. 
Second  Division. — Richardson,  Loch  and  M'Laurin,  Appellant^  Solicitors, — Law,  Holmes, 
Anton  and  Turnbull,  RepondenVs  Solicitors. 


MARCH  17,  1853. 

George  Millar,  Appellant,  v.  James  Small,  Respondent. 

Feudal— Ground- Annual — Burgage — Personal  Obligation— Liability  of  purchaser. 

Held  (reversing  judgment),  that  a  personal  obligation  by  S,  to  pay  a  ground  annual,  did 
not  transmit  against  A,  a  purchaser  of  the  subjects,  to  the  effect  of  extinguishing  the  obli- 
gation as  against  S,  the  original  acquirer  and  obligant,  although  no  infeftmeni  had  followed 
either  upon  the  original  contract  or  the  purchase,  and  although  the  personal  obligation  of  S 
was  fortified  by  a  clause,  whereby  certain  parties  bound  themselves  as  cautioners  for  him,  his 
"  heirs,  executors  and  successors,*'  aye  and  until  property  of  a  certain  value  should  be  built  upon 
the  ground} 

The  appellant  sought  a  reversal  of  the  judgment  of  the  Court  of  Session  on  the  following 
grounds : — i.  Because,  by  the  deed  in  question.  Small,  the  respondent,  became  bound,  by  an  express 
personal  obligation,  to  pay  the  ground  annuals.  2.  Because  the  respondent  could  not  dis- 
charge himself  by  transferring  the  lands.  3.  Because  the  relation  between  the  appellant  and 
respondent,  with  regard  to  the  ground-annuals,  was  that  of  creditor  and  debtor,  and  could  not  be 
affected  by  the  rules  applicable  to  the  feudal  relation  of  superior  and  vassal.  4.  Because,  even 
supposing  that  a  personal  obligation,  in  the  general  case,  would  cease  to  be  binding  on  an 
original  disponee  after  transfer,  the  respondent,  considering  the  terms  of  the  deed,  would  remain 
bound.  5.  Because,  assuming  that  a  transference  of  the  real  right,  by  means  of  a  completed 
infeftment,  would  have  the  effect  of  liberating  the  original  disponee,  that  result  would  not 
follow  here,  no  infeftment  having  ever  taken  place. 

The  respondent  in  hxs  printed  case  supported  the  judgment  on  the  following  grounds: — 
I.  Because  the  unanimous  decision  of  the  Judges  in  the  Court  of  Session  in  Sooths  Trustees  v. 
Peddie,  not  appealed  from,  had  established  the  principle,  that  a  ground  annual  is  properly  and 
substantively  a  burden  on  land,  to  which  the  personal  obligation  of  the  proprietor,  whether 
implied  or  expressed,  is  merely  accessory, — being  coincident  with,  and  lasting  no  longer  than, 
the  personal  relation  to  the  land  of  the  party  upon  whom  it  is  imposed.  And  the  result  of  this 
was,  that  the  personal  contract  binding  the  disponee,  and  his  heirs  and  successors,  creates  an 
obligation  transmissible  from  the  disponee  to  the  successor,  who,  by  means  of  a  bond  fide 
conveyance,  assumes  that  relation  to  the  land,  as  affected  by  the  real  burden  upon  which  the 
personal  liability  depends.  According  to  the  state  of  the  title  here,  the  respondent  duly  transferred 
to  Adamson,  as  his  successor,  the  only  right  and  relation  to  the  subjects  burdened  with  the 
ground  annual,  which  he  himself  possessed,  and  thereby  transferred  from  himself  to  Adamson 
the  personal  liability.  2.  Because  the  cautionary  obligation  in  regard  to  the  building  of  houses, 
which  could  only  be  built  by  the  proprietor  in  possession,  became,  by  the  conveyance  to  Adamson, 
an  obligation  for  the  latter  as  the  successor  in  the  property,  and  did  not  imply  the  continued 
existence  of  liabilitv  on  the  part  of  the  respondent.  3.  Because  the  notice  given  to  the  appellant, 
in  his  own  title,  of^the  transference  to  Adamson,  and  of  his  acceptance  of  that  party  as  debtor 
in  the  personal  obligation  for  a  series  of  years,  without  making  any  claim  against  the  respondent, 
imported  his  knowledge  of,  and  acquiescence  in,  the  relief  of  the  respondent  from  the  personal 
obligation,  as  having  been  transferred  from  him  to  Adamson,  as  his  disponee  and  successor. 

Sol.'Gen.  Bethell,  and  Anderson  Q.C.,  for  appellant. — This  is  a  question  of  construction  of  a 
contract.  The  deed  is  a  disposition  in  which  the  price  is  stated  to  be  a  perpetual  annuity,  which, 
indeed,  is  made  a  real  burden  on  the  land,  but  there  is  added  a  personal  covenant  of  the  disponee 
to  pay  it.  The  personal  covenant  is  added  in  order  the  better  to  secure  payment — in  other  words, 
the  solvency  of  the  parties  was  an  element  of  consideration.  The  real  security,  however,  does 
not  impair  the  personal  obligation.  The  sole  relation  thus  constituted  between  the  annualerand 
the  disponee,  is  that  of  creditor  and  debtor,  and  there  is  nothing  in  it  of  a  feudal  nature.  When 
Small  conveyed  the  subjects  to  Adamson,  it  is  clear  from  the  terms  of  the  disposition,  that  he 
did  not  believe  that  he  would  be  freed  from  liability,  and  hence  an  elaborate  clause  in  which 


*  See  previous  report,  11  D.  495;  21  Sc.  Jur.  143.        S.  C.  i  Macq.  Ap.  345;  25  Sc.  Jur.  334, 
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Adamson  relieves  him  of  payment ;  nor  did  the  creditor  believe  Small  was  thus  freed,  as  appears 
from  the  fact  of  his  having  refused  to  substitute  Adamson*s  name  for  Small's  in  the  original  dis- 
position, and  from  the  terms  of  the  receipts  granted  by  him,  which  clearly  import  that  Small  was 
the  person  still  liable.  The  question  therefore  is,  was  Small  in  reality,  seeing  he  was  not  in  the 
understanding  of  the  parties,  freed  from  his  obligation.  If  he  be,  then  it  will  follow,  that  a  person 
who  has  bound  himself  by  a  personal  obligation  in  the  way  Small  did,  may  the  next  moment, 
without  the  consent  of  the  other  contracting  party,  get  quit  of  that  liability  by  merely  selling  the 
subjects  to  a  man  of  straw.  Another  strange  consequence  will  be,  that  whereas  Small's  cautioners 
remain  liable,  yet  he  himself,  the  principal,  by  an  act  in  which  they  do  not  concur,  escapes ;  in 
other  words,  the  cautioner's  liability,  which  is  expressed  in  the  very  same  terms  as  that  of  the 
principal,  exceeds  that  of  the  principal,  which  is  absurd.  The  personal  covenant  was  a  collateral 
security,  and  is  no  more  avoided  by  a  transference  of  the  subjects,  than  if  there  had  been  a 
separate  personal  bond  granted  by  the  disponee,  collateral  with  the  reserved  burden,  and  referred 
to  in  the  reservation.  The  ground  annual  in  this  case,  is  nothing  more  than  the  price  of  the 
lands,  and  it  makes  no  difference  that  the  price  is  an  annual  payment  instead  of  a  single  sum,  or 
that  the  personal  covenant  is  contained  in  the  same  deed  by  which  the  real  burden  is  created. 
It  is  therefore  a  mere  assertion  to  say  that  the  personal  security  is  accessory  to  the  real  security ; 
on  the  contrary,  the  personal  obligation  may  be  by  far  the  more  valuable  of  the  two,  and  there  is 
nothing  in  the  terms  of  the  deed  to  shew  that  that  obligation  was  to  cease  on  a  transference  of 
the  land.  The  disponee  binds  himself,  his  heirs,  executors,  and  successors  whomsoever,  to  pay 
&c.  in  all  time  coming.  It  is  said  **  heirs  "means  those  who  succeed  to  the  lands ;  but  we  construe 
it  as  meaning  '*  general  heirs ; "  we  also  construe  **  successors"  as  meaning,  not  singular  successors, 
but  representatives,  and  the  whole  phrase  is  of  that  well-known  form  which  imports  an  absolute 
and  unqualified  personal  obligation. — Thomson^  22d  May  18 10,  F.C. ;  M^Lachlan  v.  Tait^  2.  S. 
303.  It  is  quite  competent  in  Scotland,  as  well  as  in  England,  to  enter  into  a  perpetual 
covenant,  such  as  exists  under  this  contract. — King*s  College  v.  Hay,  14  D.  675.  It  is  said  the 
analogy  of  superior  and  vassal  holds  in  this  case ;  but,  in  feus,  the  new  proprietor,  in  order  to 
relieve  the  vassal,  must  always  have  been  received  as  a  vassal  in  the  room  of  his  disponee  — 
thereby  implying,  that  the  superior  has  agreed  to  receive  the  disponee  as  a  vassal —  Wallace  v. 
Ferguson,  M.  4195.  There  is  no  such  implied  agreement  here,  but  rather  the  contrary,  and 
therefore  there  is  no  pretence  for  viewing  this  as  a  feudal  relation.  It  is  also  said,  the  analogy 
of  landlord  and  tenant  is  against  us ;  but  there  it  is  because  the  landlord  receives  the  assignee  in 
the  room  of  the  first  tenant,  that  the  latter  ceases  to  be  liable. — Skene  v.  Greenhill,  4  S.  25.  And 
Bankton,  2,  9,  14,  and  Erskine,  2,  6;  34,  both  hold,  that  the  privity  existing  between  the  landlord 
and  the  original  lessee  cannot  be  destroyed  except  by  both  parties. — Grant  v.  Lord  Brace,  M. 

15*279. 

[Lord  St.  Leonards. — The  law  of  England  is  exactly  the  same.] 

We  say,  therefore,  that  in  principle  this  case,  as  well  as  that  of  Soofs  Trustees,  8  D.  560,  was 
wrongly  decided  by  the  Coiut  below  ;  but  even  assuming  Soofs  Trustees  to  be  correct,  there 
are  two  material  points  of  distinction,  sufficient  to  make  this  case  an  exception,  i.  There  was 
no  cautionary  obligation  in  Soofs  Trustees,  as  there  is  here,  thereby  shewing  that  the  personal 
obligation  of  the  disponee  was  here  a  principal  and  essential  feature  of  the  contract.  And  this 
disposes  of  the  main  fallacy  of  the  other  side,  viz.  that  here  the  personal  obligation  was 
intended  to  be  merely  accessory  to  the  ground  annual.  2.  In  Soofs  Trustees  the  second  disponee 
was  infeft,  and  the  feudal  transfer  was  complete,  while,  here,  neither  the  original  nor  the  second 
disponee  was  infeft. 

Rolt  Q.C.,  and  H,  PyPer,  for  respondent. — There  is  no  distinction  between  this  case  and 
Soofs  Trustees,  As  to  the  fact,  that  the  disponee  there  had  been  infeft,  it  is  enough  to  answer, 
that  the  decision  did  not  turn  upon  that  point,  but  simply  on  the  view,  that  the  personal  obligation 
was  merely  accessory  to  the  real  burden.  It  cannot  be  said  that  both  disponees  here  are  liable, 
and  therefore  it  is  assumed  that  Small  alone  is  so,  and  that  Adamson  was  never  liable,  because 
he  was  never  infeft.  But  neither  was  Small  ever  infeft,  and  he  therefore  cannot  be  liable  any 
more  than  Adamson  ;  so  that  infeftment  cannot  make  the  difference.  On  the  other  hand,  we 
contend,  that  where  both  have  been  infeft,  it  being  clear  that  by  transference  of  the  land,  the 
personal  obligation  is  gone,  the  principle  must  be  the  same  when  neither  is  infeft,  because 
infeftment  merely  means  that  the  superior  has  accepted  the  disponee. 

[Lord  St.  Leonards. — Then,  suppose  £1000  of  piu-chase  money,  which  has  not  been  paid  by 
the  second  disponee,  can  he,  by  procuring  the  superior's  acceptance  of  a  third  disponee,  absolve 
himself,  by  a  transfer  of  the  land,  from  the  payment  of  this  purchase  money  ?] 

No ;  we  do  not  so  contend,  because  that  would  not  be  rent  proceeding  out  of  land,  and 
therefore  the  analogy  would  fail. 

[Lord  St.  Leonards. — But  they  are  both  cases  of  personal  obligation.  You  see  you  assume 
there  is  a  feudal  relation  here,  while  in  reality  there  is  none.] 

A  ground  annual  was  of  feudal  origin,  and  stands  on  a  similar  footing  to  a  feu  in  Scotland. — 
2  Ross's  Lect.  324.      The  real  question  however  is,  whether  the  personal  obligation  is  the 
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principal^  and  the  disposition  in  security  the  accessory,  or  vice  versd.  We  say  it  must  be 
assumed,  from  the  nature  of  the  case,  that  the  land  was  the  primary  debtor.  It  is  admitted  by 
the  other  side,  that  Adamson  became  liable  in  respect  of  possession,  but  not  in  respect  of  the 
contract,— and  from  that  again  it  is  inferred,  that  it  must  be  Small  who  is  liable  under  the 
contract.  But  this  implies  that  possession  of  the  land  is  not  the  source  of  the  primary  obligation, 
for  we  say  it  is  impossible  the  accessory  obligation  can  attach  upon  one  who  is  not  liable  in  the 
principal.  Then  it  is  said,  that  Adamson  is  not  liable  under  the  contract,  because  he  is  not 
included  within  the  term  "  successors  ; "  but  this  is  impossible,  for  that  term  is  used  in  the  sense 
of  successors  in  the  land,  whereas  Small  could  have  no  successors  in  the  land,  simply  because 
he  himself  was  not  infeft. 

[Lord  Chancellor. — How  is  it,  then,  that  the  same  term  *'  successors,"  occurs  in  the  clause  in 
which  the  cautioners  bind  themselves  Y\ 

We  apprehend  the  word  must  have  been  there  used  inadvertently  —  certainly  it  seems 
unnecessary,  though,  perhaps,  it  might  be  construed  to  mean,  that  any  voluntary  disponee  under 
them  would  be  bound — that  is,  if  the  sureties  have  lands.  At  least  we  hold  that  the  term  means 
"  singular  successors  "  in  the  clause  in  which  Small  binds  himself.  Again  it  is  said,  that  while  the 
personal  obligation  is  a  substantive  and  primary  obligation,  it  could  not  be  transferred  to 
Adamson  till  the  ground  annual  had  been  made  a  real  burden  by  infeftment,  so  as  to  warrant  real 
diligence  for  its  recovery ;  but  real  diligence  was  all  the  time  competent,  and  not  only  so,  but  it 
was  actually  resorted  to.  At  all  events,  the  respondent  did  not  undertake  to  infeft  himself ;  and 
as  the  right  was  granted  to  him  and  his  assignees,  he  was  clearly  entitled  to  transfer  it,  leaving 
the  annualer  to  take  what  remedy  he  chose.  As  to  the  intentions  of  the  parties  as  shewn  by  the 
deed,  much  importance  is  placed  on  the  fact,  that  Adamson  was  taken  bound  in  a  clause  of  war- 
randice to  relieve  Small ;  but  that  was  merely  ob  majorem  cautelam.  It  is  also  said,  the 
annualers  refused  to  receive  Adamson  as  tenant ;  but  they  had  no  right  to  do  so,  if  the  subjects 
were  bond  fide  sold.  It  is  also  said,  the  terms  of  the  receipts  shew  that  the  respondent  is  the 
proper  debtor ;  but  his  name  was  merely  used  as  aiding  the  description  of  the  subjects,  and 
nothing  more  ; — at  all  events,  the  receipts  are  res  inter  alios  acta.  As  to  the  cautioners,  their 
obligation  can  have  no  effect  whatever  on  the  construction  of  the  primary  obligation  to  which  it 
relates :  and  the  plain  and  obvious  construction  of  the  whole  deed  as  to  them  is,  that  their  right 
of  relief  is  co-ordinate  with  their  obligation,  and  passes  against  the  parties  successively 
becoming  liable  for  the  ground  annual,  as  proprietors  of  the  subjects,  each  proprietor  in 
succession  becoming  the  principal  for  whom  they  are  liable.  They  are  sureties  for  our  successors, 
as  well  as  for  us, 

[Lord  St.  Leonards. — Now,  only  consider  for  a  moment  what  such  a  transaction  is.  Their 
consent  was  not  necessary  for  Small  to  transfer  the  subjects.  Hence  it  will  come  to  this,  that 
their  principal  for  whom  they  contracted  to  be  sureties,  and  whom  alone  they  knew  in  the 
matter,  should  be  at  liberty  next  day  to  discharge  himself  of  his  liability  as  principal,  and 
leave  them  to  become  liable  for  a  third  person,  whom  they  did  not  know,  and  with  whom 
they  never  contracted  :  Is  it  just  or  consistent  to  hold  that  such  was  the  position  of  these 
parties  ?] 

No  ;  we  say  it  would  not  be  just,  unless  they  specially  contracted  to  be  liable  in  that  way ;  but 
here  is  their  own  contract,  and  they  have  done  it  with  their  eyes  open,  and  cannot  now  complain 
— Ersk.  3,  3,  64.  In  short,  to  hold  that  Small  still  continues  liable,  would  be  to  make  him  liable 
for  ever — ^a  condition  which,  in  Scotland,  would  be  impossible,  and  which  is  totally  inconsistent 
with  the  very  functions  of  an  executor. 

[Lord  St.  Leonards.— How  impossible  ?  Do  you  mean  to  say,  that  a  grant  of  an  annuity 
by  which  a  man  binds  himself  and  his  heirs  for  ever  to  pay  £\Oy  is  not  a  good  and  valid 
grant  "i  The  thing  can't  be  impossible,  because  it  is  done  here  every  day.  Is  there  anything 
in  the  law  of  Scotland  to  prevent  it }    It  may  be  inconvenient,  but  it  is  not  at  all  impossible.] 

All  we  say  is,  that  there  is  no  instance  of  such  an  obligation  having  ever  been  recogniied  in 
the  law  of  Scotland ;  and  though  it  may  not  be  impossible,  yet  the  practical  difficulties  are  so 
great  as  almost  to  make  it  unknown.  It  is  said,  one  of  the  Judges  in  King's  College  v.  Hay, 
supra,  recognized  such  a  perpetual  covenant  as  possible  ;  but  that  case  is  under  appeal,  and  there 
is  no  authority  for  the  doctrine  ;  besides,  there  the  disposition  of  land  was  unilateral,  and  the 
covenant  was  contained  in  a  separate  deed. 

Lord  Chancellor  Cran worth.— (After  stating  the  facts,  and  quoting  from  the  deeds)— 
My  Lords,  the  ground  on  which  the  Court  below  rested  its  decision  in  this  case  was,  that,  after 
the  personal  obligation  of  Small  was  not  intended  to  be,  and  in  point  of  law  could  not  be, 
considered  as  an  obligation  enduring  after  his  transference  to  Adamson  of  the  property  in  respect 
to  which  the  real  burden  subsisted,  such  an  obligation  ceases  to  exist  when  the  party  bound 
has  no  longer  an  interest  in  the  subject  matter  to  which  it  relates. 

Very  nearly  the  same  question  as  that  now  under  consideration,  was  decided  by  the  Court  of 
Session  in  a  case  of  Peddie  v.  Gibson,  referred  to  in  the  argument  as  the  case  of  i>oofs  Trustees, 
There  Peddie,  on  the  31st  January  1829,  disponed  to  Soot,  his  heirs  and  assignees,  certain 
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burgage  lands  at  a  ground  annual  of  ;£i50y  and  Soot  entered  into  a  personal  obligation  binding 
himself,  his  heirs,  executors  and  successors,  to  pay  the  ground  annual  to  Peddie,  his  heirs  and 
successors.  Soot  was  afterwards  duly  infeft  more  burgi.  In  October  1836,  Soofs  Trustees 
disponed  to  Borrie  at  a  ground  annual  of  £,\\Oy  including  the  original  ground  annual  of  ;£i5o, 
and  Borrie  was  duly  infeft.  ^00 fs  Trustees^  in  June  1837,  sold  and  assigned  the  ground  annual 
to  George  Moon,  who  was  infeft,  and  Moon  afterwards  sold  and  assigned  the  ground  annual  to 
the  Eastern  Bank,  who  were  infeft  in  February  1840.  The  infeftment,  first  of  Soot,  and  after- 
wards of  Borrie,  was  necessary  for  the  absolute  perfecting  of  their  title  to,  and  seisin  of  the 
lands.  But  I  do  not  understand  that  the  infeftment  of  Moon,  and  afterwards  of  the  Eastern 
Bank,  was  necessary  for  completing  their  title  to  the  ground  annual,  though  such  a  measure 
could  of  course  work  no  prejudice  to  them.  The  original  ground  annual  of  ;^i5o,  due  to  Peddie's 
heirs,  having  fallen  into  arrear,  the  question  arose,  and  had  to  be  decided,  whether  Peddie's  heirs 
had  any  claim  against  Soofs  Trustees  under  the  personal  covenant  by  which  Soot  had  bound 
himself,  his  heirs,  executors  and  successors.  It  was  decided  after  great  deliberation,  that  they 
had  not — the  ground,  or  the  main  ground,  of  the  decision  being,  that  the  personal  covenant  was 
but  an  accessory  to  the  real  right — and  that  when  the  party  who  had  entered  into  the  covenant, 
sold  and  dispQned  the  land  burdened,  to  a  purchaser,  and  that  purchaser  was  duly  infeft,  the 
original  personal  obligation  ceased  to  be  binding. 

It  was  contended  that  the  case  now  under  the  consideration  of  this  House  differs  from  that  of 
Soofs  Trustees  in  two  respects : — ist.  The  purchaser  Adamson  never  completed  his  title  by 
infeftment,  as  had  been  done  by  Borrie  in  the  other  case  ;  and,  2d,  The  covenant  by  Small  was 
not  like  that  of  Soot — ^a  covenant  by  himself  alone — but  a  covenant  in  which  several  sureties  or 
cautioners  also  concurred.  The  appellant  Millar  therefore  contended  at  your  Lordships'  bar, 
that  the  present  case  is  distinguishable  from  that  of  Soofs  Trustees  on  these  two  grounds — or, 
if  no  such  distinction  exists,  then  he  argued  that  your  Lordships  are  bound  to  disregard  the 
decision  in  the  former  case,  and  to  hold  that  it  is  not  law. 

With  respect  to  the  argument,  that  the  present  case  may  be  distinguished  from  that  of  Soofs 
Trustees^  I  confess  my  strong  impression  is,  that,  if  the  former  case  was  correctly  decided,  it 
must  govern  that  now  before  us.  But  I  do  not  go  minutely  into  this  question,  for  after  very 
anxious  reflection  on  the  subject,  I  have  come  to  the  conclusion,  that  the  decision  in  the  former 
case  (I  mean  that  of  Soofs  Trustees)  w^,^  erroneous  ;  and  if  that  is  so,  there  can  be  no  doubt  but 
that  the  decision  in  the  case  now  under  appeal  was  erroneous  also. 

In  forming  an  opinion  on  this  point,  my  Lords,  we  have  the  advantage  of  knowing  very 
distinctly  the  groimds  on  which  the  Judges  of  the  Court  of  Session  proceeded.  Their  reasons, 
though  they  have  not  convinced  me,  are  very  fully  and  ably  stated  in  the  opinions  of  the 
Consulted  Judges.  They  are  given  at  the  greatest  length  in  the  opinion  of  Lord  Wood,  and  to 
that  opinion,  therefore,  I  shall  refer  in  pointing  out  to  your  Lordships  why  I  think  the  view  of 
these  cases  taken  by  the  Court  below  is  incorrect.  The  opinion,  as  your  Lordships  know, 
relates  not  to  the  case  now  to  be  decided,  but  to  the  case  of  Soofs  Trttstees,  The  reasoning, 
however,  is  applicable  to  both  cases — or,  at  all  events,  if  it  did  not,  as  I  think  it  did  not,  warrant 
the  former  decision,  then  it  is  clear  the  judgment  now  appealed  from  cannot  stand. 

Lord  Wood,  after  stating  the  facts  of  that  case,  proceeds  to  explain  in  a  very  lucid  manner  the. 
natiure  of  a  ground  annual,  and  then  to  state,  with  equal  perspicuity,  what  had  been  relied  on  by 
the  heirs  of  Peddie,  the  original  vendor,  as  giving  them  a  right  against  those  who  represented 
Soot,  the  original  purchaser.  He  then  goes  on  to  state  what  he  considers  to  have  been  the 
object  of  the  addition  of  the  personal  obligation.  What  he  says  on  these  subjects,  seems  to  me 
a  very  fair  exposition  of  the  point  to  be  decided,  though  I  confess  the  conclusion  at  which  I 
arrive  is  not  that  to  which  the  reasoning  of  the  learned  Judge  led  him  and  the  rest  of  the 
Judges. 

The  Jlrst  thing  which  occurs  on  this  judgment  is,  that  the  question  is  treated  as  being  one 


fair  and  just  way  of  putting  the  case.  The  question  is  merely  one  of  construction — ^What  is  the 
meaning  of  the  obligation  ?  In  answering  this  question,  we  must  bear  in  mind  that  we  are  called 
on  to  interpret  a  covenant  or  obligation  of  very  recent  introduction — ^not  to  inquire,  whether 
words  which,  for  a  long  series  of  years,  have  been  understood  in  a  particular  sense,  have  been 
rightly  so  understood  ;— but  to  say  what  is  the  meaning  of  a  contract  of  very  modem  adoption, 
now  ordinarily  introduced  into  deeds  of  a  particular  description  j  and,  in  interpreting  such  words, 
I  conceive  that  the  only  safe  canon  of  construction  is  that  which  is  now  universally  acted  on — 
namely,  that  we  are  bound  to  understand  words  in  their  plain  ordinary  sense,  unless  there  is 
something  in  the  context  shewing  that  they  are  to  be  understood  differently,  or  unless  the  general 
rule  would  in  any  particular  case  lead  to  some  manifest  absurdity  or  inconsistency.  If  this  rule 
be  adopted  in  the  case  now  under  consideration,  the  result  admits  of  no  doubt.  If  such  a 
covenant  or  obligation  as  that  into  which  Soot  entered  with  Peddie,  or  that  into  which  Small 
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entered  with  the  Whale  Fishing  Company,  had  been  contained,  not  in  a  deed  creating  a  ground 
annual,  but  in  a  separate  deed,  merely  granting  a  security,  or  perpetual  annuity  of  the  Uke 
amount,  there  could  have  been  no  doubt  as  to  its  meaning.  It  must  nave  been  construed  to  be 
an  absolute  obligation  binding  the  contracting  party  and  his  representatives  for  ever.  I  see 
nothing  in  the  other  parts  of  the  deed  in  Peddi^s  case^  or  in  that  now  under  appeal,  to  warrant 
your  Lordships  in  saying  that  such  a  construction  is  inconsistent  with  the  context,  or  that  it  would 
lead  to  any  manifest  absurdity  or  inconsistency. 

In  the  deed  of  31st  October  1835  is  an  obligation  by  five  sureties  or  cautioners  for  payment  to 
the  Whale  Fishing  Company  of  the  ground  annual  couched  in  language  the  very  same,  and 
absolutely  identical,  with  that  in  which  the  obligation  of  Small  himself  is  framed.     It  is  not 
disputed  that  the  obligation  of  the  sureties  is  binding  on  them  and  their  representatives  for  ever. 
Why  should  not  the  same  words,  when  expressing  a  contract  by  Small  himself,  have  the  same 
meaning,  as  it  is  admitted  they  must  have,  when  used  by  his  sureties  ?    I  can  discover  no  reason 
whatever  for  such  a  distinction.     I  do  not,  my  Lords,  rely  on  the  engagement  by  the  sureties  as 
creating  a  distinction  between  this  case  and  that  of  Soofs  Trustees.     I  doubt  whether  the  fact  of 
there  being  sureties  in  the  one  case  and  not  in  the  other,  does  afford  any  safe  ground  for  such  a 
distinction.     If,  when  there  are  no  sureties,  the  obligation  ought  to  be  construed  as  contended 
for  by  the  respondents,  it  might  perhaps  be  contended,  that  where  there  are  sureties,  their 
contract  ought  to  be  construed  merely  as  a  guarantee  for  the  due  performance  by  the  principal 
of  what  he  would  have  been  understood  to  engage  for,  if  he  had  bound  himself  without  sureties. 
The  use  which  I  make  of  the  obligation  by  the  sureties,  as  helping  me  to  a  due  construction  of 
the  deed,  is  not  to  vary  the  nature  of  the  contract,  according  to  the  distinction  of  there  being  or 
not  being  sureties,  but  as  shewing  what  the  meaning  of  the  contract  necessarily  is  (what  in  ract 
it  is  admitted  to  be)  when  entered  into  by  sureties  ;  and  then  I  infer,  that  the  same  words  must 
imply  the  same  contract  when  used  by  a  principal,  which  they  certainly  do  when  used  by  sureties. 
In  this  way  of  viewing  the  question,  it  is  immaterial,  so  far  as  the  construction  is  concerned, 
whether  in  fact  there  are  sureties  or  not.    If  there  are  sureties,  the  contract  on  their  part  imports 
an  absolute  contract  endtu-ing  through  all  time.     The  same  words  must  have  the  same  meaning 
when  applied  to  the  principal ;  and  this,  as  I  think,  affords  a  safe  rule  for  construing  the  words, 
whether  in  fact  there  are  sureties  or  not. 

I  have  felt  bound  to  explain  this  as  being  my  view  of  the  case,  because  I  could  not  conscien- 
tiously say  I  ani  satisfied  that  the  fact  of  there  being  sureties  in  this  case  makes  the  decision 
here  wrong,  if  the  decision  in  the  case  of  Sooths  Trustees  was  right.  I  feel  also  bound  to  add, 
that  if  the  case  of  Soot's  Trustees  had  been,  according  to  my  view  of  the  law,  rightly  decided,  I 
do  not  think  the  circumstance,  that  neither  Small  nor  Adamson  had  perfected  their  title  by 
infeftment,  would  have  made  any  difference.  The  meaning  of  the  deed,  as  regards  the  obligation 
in  question,  must  be  ascertained  at  the  time  of  its  execution,  and  could  not  be  varied  according 
as  Small  might  subsequently  act  or  not  act  on  the  power  given  to  him  by  the  deed,  of  causing 
himself  to  be  regularly  infeft  in  due  form  of  law. 

In  my  opinion  then,  my  Lords,  the  decision  below  was  wrong,  independently  of  the  distinctions, 
if  any,  between  it  and  the  previous  case  of  Soot's  Trustees,  on  which  it  was  founded.  The 
Court  of  Session,  in  the  case  now  under  appeal,  might  justly  feel  itself  bound  by  the  decision  in 
Soofs  case.  But  that  authority  does  not  oind  this  House,  and  ought  not,  as  I  think,  to  deter 
your  Lordships  from  reversing  the  interlocutor  complained  of.  It  may  not  be  without  its  use  to 
point  out  that  there  would  be,  or  might  be,  cases  in  which  the  principles  on  which  the  Court  of 
Session  has  proceeded,  would  be  very  difficult,  if  not  impossible,  of  application.  In  the  case  of 
Soofs  Trustees,  and  in  the  present  case,  the  original  disponee  who  had  entered  into  the  personal 
obligation,  parted  with  the  whole  of  the  land  out  of  which  the  ground  annual  issued.  But  sup- 
pose he  had  disposed  of  a  portion  of  it  only,  one  half  or  a  third,  what  would  have  been  his 
liability  under  his  personal  covenant  ?  It  cannot  surely  be  argued  that  the  personal  obligation 
would  be  apportionable,  and  yet  if  this  could  not  be,  the  strange  anomaly  would  result,  that  so 
long  as  the  original  disponee,  or  his  heirs  or  general  successors,  retained  any,  the  smallest 
portion  of  the  land  liable  to  the  ground  annual,  he  or  they  must  continue  liable  on  the  personal 
contract,  for  the  payment  of  the  whole,  though,  by  parting  with  the  whole,  all  liability  would 
cease.  The  impossibility  of  any  sort  of  apportionment  affords,  as  I  think,  a  strong  additional 
argument  against  the  construction  put  on  the  covenant  by  the  respondents. 

The  only  authority  really  bearing  on  the  question,  to  which  I  feel  it  necessary  to  advert,  was 
the  case  or  Skene  v.  Greenhil/,  supra.  That  was  the  case  of  a  lease.  The  original  lessee  had 
personally  bound  himself,  his  heirs  and  executors,  for  payment  of  the  rent,  and  the  Court  held, 
that  after  assignment  by  the  lessee,  and  acceptance  by  the  landlord  of  the  assignee  as  bis  tenant, 
the  obligation  of  the  original  lessee  was  at  an  end.  As  a  general  proposition,  this  is  certainly  at 
variance  with  principle,  and  with  the  law  as  it  is  very  clearly  laid  down  by  Bankton.  His  words 
are  these — "  An  assignment  of  a  tack  assignable  does  not  free  the  tacksman  of  the  obligations 
he  lies  under  by  the  tack ;  but  the  assignee,  by  his  own  consent  and  possession,  becomes  likewise 
subject  thereto ;  and,  therefore,  it  is  optional  to  the  heritor  either  to  insist  against  the  original 
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tacksman,  or  the  assignee,  for  the  rent ;  but  if  the  first  assignee  shall  transfer  the  tack  to  another 
who  enters  to  the  possession,  he  can  be  no  longer  liable  fur  the  rent  which  falls  due  thereafter^ 
because  he  was  only  answerable  for  the  rent  on  account  of  his  right  and  possession,  from  which, 
therefore,  he  must  be  free  when  that  ceases,  as  it  fully  does  by  the  transmission,  whereas  the 
original  tacksman  remains  still  bound,  in  terms  of  his  obligation  in  the  contract  or  tack ;  but  if 
the  assignee  grants  a  sub-tack,  he  possesses  by  the  sub-tacksman,  and  so  remains  subject  to  the 
heritor  in  the  rent ;  and,  while  the  assignation  continues  in  his  person,  he  is  liable  to  all  the 
prestations  incumbent  upon  the  original  tacksman/'  And  the  same  doctrine  is  laid  down  by 
Erskine,  2,  6,  34.  Lord  Glen  lee  is  reported  to  have  said  in  Sken^s  case,  that  Bankton  and 
Erskine  are  wrong  in  holding  that  the  liability  of  the  original  tenant  continues.  No  reason  is 
given  for  this.  It  is  not  necessary,  however,  now  to  consider  what  the  law  is  in  the  case  of  an 
assigpiment  of  a  lease.  It  may  be  that  Lord  Bankton  and  Mr.  Erskine  were  wrong ;  but  if  they 
were,  it  must  be  in  consequence  of  some  peculiarities  in  the  law  of  Scotland  relating  to  leases, 
and  which  certainly  cannot  apply  to  a  covenant  of  recent  introduction  into  such  an  instrument 
as  that  now  under  consideration.  In  Skene's  case,  the  Court  professed  to  proceed  on  the  special 
circumstances,  though  what  they  were  does  not  appear.  At  all  events,  whether  that  decision, 
relating  to  the  assignment  of  a  lease,  was  or  was  not  correct,  the  present  case  must  be  decided 
on  its  own  grounds.  And,  for  the  reasons  which  I  have  stated,  the  decision  below  appears  to  me 
to  be  clearly  erroneous,  and  I  therefore  move  your  Lordships  that  it  be  reversed. 

Lord  St.  Leonards. — My  Lords,  after  the  very  fuU  statement  and  discussion  that  this  ca9e 
has  undergone  by  my  noble  and  learned  friend,  I  shall  not  occupy  your  Lordships  any  consider- 
able time  in  stating  what  my  views  on  this  subject  are.  I  confess  I  incline  to  give  more  weight, 
and  I  am  afraid  much  more  weight,  to  the  circumstances  of  the  cautioners  joining  in  the  first 
deed,  than  has  been  given  to  that  circumstance  by  my  noble  and  learned  friend. 

The  nature  of  the  deeds  has  already  been  fully  stated.  Small  bought  the  property,  as  I  may 
conjecture,  on  speculation.  He  bought  in  the  early  part  of  October.  Adamson  had  property 
which  adjoined  the  property  so  purchased.  On  the  31st  of  October  Small  took  the  conveyance 
to  himself  of  the  property,  subject  to  this  annual  ground  rent ;  and  he  only  took  it  to  himself 
because,  having  applied  to  the  persons  who  sold  to  him,  the  sellers  refused  to  convey  immediately 
to  Adamson,  to  whom  he  had  resold,  before  he  himself  had  obtained  the  conveyance  for  the 
premium  of  £200.  It  is  clearly  proved,  and  not  disputed,  that  that  application  was  made  to  the 
sellers,  and  that  they  refused  to  adopt  Adamson  as  their  disponee.  The  consequence  was,  that 
Small  was  forced  in  the  first  instance  to  take  a  conveyance  of  the  property  to  himself,  and  after- 
wards to  convey  it  to  Adamson,  who  in  effect  was  the  real  purchaser.  Small  putting  the  £200 
into  his  pocket  as  a  bonus. 

Now,  the  persons  who  are  named  as  cautioners  in  the  deed  are  joined  with  Small  as  of  the 
one  parL  That  is  a  very  trifling  circumstance,  but  it  shews  that  Small  and  his  sureties  were 
considered  as  one  party.  They  join  in  the  same  part  of  the  deed  together,  and  Small  enters  into 
an  obligation  to  pay  the  ground  rent. 

Now,  that  ground  rent  had  in  point  of  fact  been  borrowed  from  our  English  law,  in  regard  to 
the  grants  of  perpemal  rent  charges.  That  seems  clear  enough.  But  the  Courts  in  Scotland 
do  not  seem  exactly  to  have  known  what  to  do  with  covenants  or  obligations  with  regard  to  the 
payment  of  such  charges.  Their  difficulties  appear  to  have  been  two.  In  the  first  place,  they 
had  a  great  objection  to  a  perpetual  covenant  binding  a  party  in  respect  of  land,  after  he  had 
ceased  to  be  the  owner  of^  that  land,  and  they  thought  that  the  obligation  of  the  party  should 
bind  the  persons  who  took  the  land,  and  that  when  the  land  was  transferred,  the  obligation  of 
the  man  who  entered  into  the  obligation,  should  cease.  They  thought  a  continuing  obligation  was 
against  the  law  of  perpetuity,  and  they  fancied  it  prevented  the  free  alienation  of  property. 

Now,  in  the  first  place,  that  is  a  very  arbitrary  rule  to  set  up — contrary  to  what  the  deed 
expresses.  That  a  man  may  bind  himself  for  all  time,  is  clear  both  by  the  law  of  England 
and  of  Scotland.  There  is  no  question  that,  by  the  law  of  Scotland,  a  man  may  covenant  to 
pay  an  annuity  for  all  time,  and  that  is  binding  just  as  it  is  by  the  law  of  England  ;  and  it  does 
not  touch  the  question  I  have  referred  to,  because  a  man  who  has  an  estate,  can  convey  that 
estate,  sell  it,  -dispose  of  it,  and  setde  it  just  as  he  could  any  other  property.  No  doubt  the 
mere  circumstance,  that  his  assets  would  in  all  time  be  bound  to  perform  the  obligation,  would 
lead  to  difficulties  which  we  have  to  encounter  in  our  Courts  every  day.  We  meet  those  difficulties 
as  best  we  may ;  but  we  consider  them  to  be  no  ground  for  setting  aside  a  solemn  transaction, 
by  which  a  man  has  intended  to  bind  himself  and  his  assets  for  ever. 

In  this  particular  deed.  Small  covenanted  to  pay  the  ground  annual  for  himself,  his  heirs, 
executors  and  successors, — the  assignment  being  oy  the  man,  his  heirs  and  assigns,  which  shews 
an  obvious  distinction.  It  is  said ''  successors  ^  there  must  mean  the  persons  who  are  to  take  the 
property',  and  that  the  consequence  is,  that  as  those  persons  are  bound  by  this  covenant,  the  man 
who  actually  enters  into  the  covenant  is  not  bound.  That  is  a  very  singular  mode  of  reasoning. 
In  this  country,  we  have  covenants  which  run  with  the  land,  and  which  bind  the  assignee  ;  but 
the  man  who  enters  into  the  covenant,  is  not  the  less  bound  by  his  covenant.     He  covenants, 
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and  he  covenants  so  that  the  covenant  will  bind  the  assignee,  provided  there  is  something  to  be 
done  which  relates  to  the  land  itself.  No  doubt  cases  have  been  decided  in  Scodand,  that  the 
man  who  covenants  that  his  assignee  shall  do  a  certain  thing,  binds  the  assignee,  but  releases 
himself  the  moment  he  has  procured  the  assignee.  ' 

I  will  assume  for  a  moment  that  the  case  of  Soots  Trustees  was  properly  decided,  and  that 
the  rule  is,  that  after  his  transfer  of  the  estate,  an  obligation  binding,  as  in  this  case,  the  heirs, 
executors  and  assigns,  does,  in  point  of  fact,  bind  the  assignee  of  the  property  assigned,  and 
that  the  man  himself  is  released.  Then,  what  is  the  consequence  and  effect  of  these  cautioners 
joining  ?  Your  Lordships  will  observe,  that  they  not  only  join  in  point  of  form  by  themselves 
separately,  but,  in  so  many  words,  they  joined  for  and  with  Small  himself,  as  the  principal,  for 
payment  of  the  ground  annual.  The  way  in  which  the  Courts  have  come  to  this  extraordinary 
conclusion — ^for  such  I  must  call  it — that  Small  himself,,  by  his  assignment,  without  the  leave  of 
the  cautioners,  and  without  the  acceptance  of  the  seller,  is  discharged  from  this  obligation,  while 
his  sureties  remain  liable  to  it,  is  this — they  say  the  word  "successors"  binding  those  persons 
who  take  the  property,  and  the  effect  of  their  being  bound  being  to  release  Small  the  principal, 
the  sureties  must  be  considered  to  have  entered  into  that  obligation  to  the  extent  of  binning 
themselves  further  than  the  principal  bound  himself,  from  which  obligation  the  sureties  never 
can  be  released,  though  the  principal  himself  is  released. 

Now  the  law  of  Scotland,  like  the  law  of  this  country,  does  provide,  as  all  laws  ought  to 
provide,  a  remedy  for  sureties  against  the  principal.  Where  men  enter  as  sureties  into  an 
obligation  for  a  principal,  there  is  a  remedy  by  law  for  the  sureties  against  the  principal.  Let 
us  for  a  moment  consider  what  would  be  the  effect  of  the  decision  to  which  I  have  referred. 
Could  Small  have  possibly  asked  his  friends — for  I  assume  them  to  be  such — to  have  entered 
into  an  obligation  for  him,  that  he  and  his  successors  would  at  all  times  pay  the  rent,  or  that  the 
sureties  themselves  would  pa^the  rent,  and  at  the  same  time  that  he.  Small,  should  be  at  perfect 
liberty,  of  his  own  motion,  without  the  concurrence  of  the  sureties,  without  the  possibility  of 
contest  by  them,  and  without  the  acceptance  even  of  the  seller,  to  transfer  the  property  which 
he  had  thus  acquired,  and  in  respect  of  which,  while  he  had  it,  he  would  pay  the  rent,  thus 
divesting  himself  of  that  property,  and  releasing  himself  of  the  obligation,  while  they  the 
sureties  should  continue  liable  }  One  can  understand  the  principal  continuing  liable,  although 
the  sureties  are  released  ;  but  no  one  can  understand  an  obligation,  unless  it  is  so  clearly  ex- 

Eressed  that  no  question  can  arise  upon  it,  that  the  sureties  shall  enter  into  an  obligation  to  be 
ound  beyond  the  extent  of  their  principal,  and  to  become  in  effect  principals— they  cease  to  be 
cautioners — they  are  principals,  because  it  cannot  be  said  that  the  successor,  of  whom  they  know 
nothing,  can  be  considered  as  their  principal — their  character  is  changed ; — and  when  Small 
became  absolved  from  the  liability  he  had  undertaken,  and  which  he  ought  to  have  performed  in 
all  time,  they  became  themselves  alone  liable,  and  would  lose  their  remedy  against  SmalL 

Let  us  consider  for  a  moment  what  the  effect  would  be.  If  Small  is  properly  released  from 
the  obligation,  then,  of  course,  the  sureties  can  have  no  remedy  against  Small;  their  remedy 
must  be  gone,  because  Small  is  no  longer  liable.  The  right  of  the  sureties  is  in  respect  of  com- 
mon liability,  and  out  of  that  common  liability  sprang  an  obligation  on  the  part  of  Small  to 
indemnify  the  sureties.  They  never  would  have  entered  into  an  obligation  as  original  debtors, 
if  it  had  not  been  that  Small  was  the  principal,  and  entered  into  that  obligation  with  them.  How 
is  it  possible,  then,  according  to  the  intention  of  the  parties,  to  separate  that  joint  obligation  of 
Small  and  his  sureties,  and  to  hold  that,  as  regards  Small,  it  is  limited  in  point  of  time,  and 
dependant  upon  his  will,  but  that  it  is  absolutely  binding,  for  the  whole  time  for  which  it  has 
been  entered  into,  on  the  sureties,  and  that  they  have  no  power  to  release  themselves  from  that 
obligation  ?  It  seems  quite  impossible.  As  far  as  the  intention  goes,  therefore,  I  think  it  is 
quite  impossible  to  contend  that  these  parties  must  not  have  intended  that  Small,  as  between 
himself  and  his  sureties,  should  remain  liable  as  long  of  course  as  they  remained  liable. 

I  am  now  looking  to  the  construction  as  it  is  derived  from  intention.  If  Small  was  bound  to 
remain  liable  as  long  as  the  sureties  were  liable,  as  between  himself  and  the  sureties,  it  follows 
of  necessity  that  Small  must  remain  liable  as  between  him  and  his  granter,  because  there  is  no 
other  way  in  which  Small  could  remain  liable.  If  he  was  absolved  h'om  his  liability  to  pay,  the 
liability  was  thrown  upon  the  sureties,  without  reference  to  the  person  who  bought  the  property. 
See,  then,  what  the  consequence  was.  Small  sells  to  a  man  who  becomes  a  bankrupt;  the  sureties 
of  course  are  left  exposed,  unless  Small  himself  is  liable.  It  is  of  necessity,  therefore,  if  the 
intention  was  that  Small  should  remain  liable  with  his  sureties,  that  Small  must  remain  liable  as 
between  him  and  his  original  granter.  What  is  there  inconsistent  in  it  ?  Is  there  any  reason, 
if  he  asks  other  men  to  become  liable  with  him  for  the  payment  of  the  ground  annual,  notwith- 
standing there  is  a  transference  of  the  estate — he  having  bought  the  estate  subject  to  a  ground 
annual — why  he  should  not  remain  liable  himself  with  his  own  sureties  ?  Is  there  any  case  in 
law  in  which  a  principal  can  escape  from  a  liability  into  which  he  has  entered  jointly  with 
sureties,  and  leave  the  sureties  burdened  with  the  whole  liability,  while  he  stands  absolved  from 
that  obligation  into  which  they  had  entered,  entirely  and  wholly  to  oblige  him }  It  is  impossible  on 
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the  ground  of  intention,  and  equally  impossible  on  any  fair  construction  of  this  instrument,  to 
say  that  that  can  have  been  the  meaning  of  it.  I  come  therefore  to  the  conclusion,  that  even 
if  Soofs  case  was  properly  decided,  upon  the  clear  and  manifest  intention  of  this  deed,  and  the 
nature  of  the  obligation,  this  case  is  so  far  distinguished  from  the  case  which  has  been  already 
decided,  that  I  should  on  that  ground  have  been  prepared  to  concur  with  my  noble  and  learned 
friend  on  the  woolsack,  in  advising  your  Lordships  to  reverse  this  decision. 

Independently  of  that,  my  Lords,  an  important  question  of  law  arises.  Now  I  think  this 
question  of  law  is  not  one  in  which  this  House  can  be  represented  (although  one  can  never  speak 
without  great  respect  of  the  learned  Judges  in  the  Court  below,  and  it  must  alway  be  with  hesi- 
tation that  this  House  will  reverse  a  unanimous  decision  of  the  Judges  there)  as  striking  at  any 
principle  depending  upon  the  law  of  Scotland.  If  your  Lordships  should  reverse  this  decision,  you 
will  not  strike  at  the  root  of  any  rule  of  law  in  Scotland,  but  you  will  simply  hold,  that  a  principle 
which  is  not  disputed,  has  been  extended  to  a  case  to  which  it  cannot  properly  be  applied.  A 
matter  of  modem  introduction,  unknown  to  the  law  of  Scotland,  but  known  well  to  the  law  of 
England,  embarrassed  the  Judges,  and  they  have  applied  to  the  present  case  a  rule  of  feudal 
tenure,  arising  out  of  ancient  instruments,  which  has  no  application,  at  least  no  sufficient  appli- 
cation to  it,  to  induce  your  Lordships  to  adopt  that  view.  As  the  House  is  well  aware,  the  rule 
originally  arose  from  a  simple  feu,  and  there,  where  it  was  unilateral,  and  there  were  feu  duties 
reserved,  it  followed  as  a  matter  of  course,  that  when  the  vassal,  with  the  consent  of  his  superior, 
had  divested  himself  of  the  property,  and  a  new  vassal  was  introduced  in  the  tenancy,  the 
obligation  passed  along  with  the  benefit,  and  the  new  vassal  became  subject  to  the  old  duties ; 
and  when  he  became  subject  to  the  duties,  the  man  who  was  the  former  vassal  ceased  to  be 
subject  to  them,  but  he  was  subject  to  them  during  his  own  tenure.  It  was  an  application  arising 
out  of  the  nature  of  the  tenure,  and  subjected  the  land  itself,  without  any  other  obligation,  to  the 
feu  duties.  It  would  be  just  the  same  in  the  English  law— there  is  no  magic  at  all  about  it.  If 
the  same  case  arose  in  the  English  law,  the  result  would  be  just  the  same  as  in  the  Scotch  law. 
For  a  long  time,  what  are  called  annual  ground  rents  were  not  known  to  the  law  of  Scotland. 
What  was  known  to  the  law  of  Scotland  was  a  case  that  may  be  considered  to  bear  very  much 
upon  the  present,  and  that  was  the  case  of  leases  ;  because,  certainly,  where  a  lease  was  granted 
at  a  rent,  and  there  was  an  assignment  by  the  lessee  of  that  lease — in  cases  where  the  lease  was 
assignable,  the  question  would  naturally  arise,  What,  under  the  assignment,  became  of  the  obli- 
gation to  pay  the  rent  ?  Because  I  do  not  observe  in  other  cases  that  there  was  an  obligation  to 
pay  the  rent,  but  the  obligation  appears  to  have  arisen  out  of  the  corresponding  relation  of 
landlord  and  tenant ;  and  the  question  would  arise,  whether  or  not  the  tenant  could,  by  assign- 
ment, divest  himself  of  his  liability  to  pay  the  original  rent. 

I  will,  in  a  very  few  words,  call  your  Lordships'  attention  to  how  the  authorities  stand  upon 
that  point.  The  case  which  has  been  most  referred  to,  is  the  case  of  Grant  v.  Lord  Braco, 
Kilk.  532.  The  question  was,  whether  a  man  could  assign — ^that  was  the  question  which  was 
raised.  ''Some  were  of  opinion,  that  in  either  case  he  might  assign,  and  that  the  difference  lay 
only  in  this,  that  where  a  tack  is  to  assignees,  the  tacksman  is,  after  assignation,  no  more  liable 
for  the  rent  than  a  feuar  is  for  the  feu  duty  after  a  sale  of  the  lands  ;  whereas,  where  the  tack  is 
to  the  tacksman  and  his  sub-tenants,  the  principal  tacksman,  notwithstanding  of  an  assignation, 
remained  still  bound  to  the  seller.  But  the  more  general  opinion  was,  that  where  a  tack  is  to 
the  tacksman  an4  his  assignees,  the  tacksman  remains  bound,  even  after  the  assignation,  just 
as  in  any  other  contract — e,  g.  a  contract  of  victual — the  assignation  to  that  contract  does  not 
liberate  the  cedent ;  and  that  the  difference  lay  in  this,  that  a  power  to  subset  did  only  imply  a 
power  to  give  off  a  part,  but  not  the  whole.''  So  that,  as  far  as  the  opinion  went  at  that  time,  it 
certainly  was,  that  the  tenant  did  not  get  rid  of  the  liability  to  pay  the  rent  by  an  assignment, 
where  an  assignment  was  authorized. 

My  noble  and  learned  friend  on  the  woolsack  has  read  to  your  Lordships,  and  I  therefore  will 
not  read  them  again,  the  opinions  of  Lord  Bankton  and  of  Mr.  Erskine.  Nothing  can  be  more 
precise  and  clear  than  both  those  opinions.  They  state,  without  any  doubt,  that  notwithstanding 
the  assignment,  the  tenant  remains  liable.  It  is  rather  singular.  Here  is  a  general  opinion 
stated  to  the  Court  There  seems  to  be  no  doubt  that  both  Lord  Bankton  and  Mr.  Erskine 
founded  themselves  upon  Lord  Braco^s  case;  that  seems  to  be  the  general  opinion.  But  was 
not  it  sufficient  to  enable  them,  with  their  knowledge  of  what  the  general  opinion  of  the  pro- 
fession was,  to  state,  as  text-writers,  the  rule  as  they  have  stated  it  ?  As  far,  therefore,  as  their 
authority  goes,  which  is  very  great,  it  is  clear  that,  by  the  law  of  Scotland,  as  it  was  then  under- 
stood, the  tenant  was  not  absolved  from  his  liability  to  pay  the  rent  in  consequence  of  his 
assigning  the  property. 

My  Lords,  there  was  a  case.  Low  v.  Knawles,  Mor.  13,873,  in  which  this  question  arose — 
*^  How  far,  where  a  lease  is  granted  to  assignees,  the  original  tenant,  after  assignation, continues 
liable  to  the  landlord  for  the  rent,  and  consequently  has  any  title  to  insist  in  a  removing  against 
the  assignees?"  And  then  there  is  a  second  ouestion,  which  is  unimportant: — ''The  Court 
considered  the  first  question  to  be  attended  witn  difiicultyi  and  one  upon  which  there  was  no 
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precedent ;  the  opinions  of  Lord  Bankton,  2,  9,  14,  and  Mr.  Erskine,  2,  6,  34,  (it  was  observed,) 
who  think  the  cedent  still  liable,  being  founded  entirely  on  an  observation  incidentally  made  by 
the  Court  in  the  case  of  Grant  v.  Lord  Braco,  Kilk.  24th  Feb.  1743,  ^^^^  Tack,  which  was 
decided  on  other  grounds."  Now  your  Lordships  will  observe,  that  that  point  did  not  call  for  a 
decision,  but  the  Court  gave  no  opinion  upon  it ;  they  merely  said,  that  the  opinions  of  Bankton 
and  Erskine,  which  were  expressed,  were  founded  upon  this  case  of  Lord  Braco,  in  which  the 
Court  gave  no  opinion.  But,  as  has  been  already  remarked  by  my  noble  and  learned  friend, 
when  the  case  to  which  we  have  been  referred  in  the  argument,  of  Skene  v.  Greenktll,  came 
before  the  Courts  in  Scotland,  one  of  the  learned  Judges,  the  Lord  Justice  Clerk,  observes, 
that  the  dicta  of  Bankton  and  Erskine  were  reprobated  in  the  case  of  Low  v.  Knowles,  and  that 
they  are  not  supported  in  the  case  of  Lord  Braco,  on  which  they  are  founded.  That  must  be  a 
misreport  or  a  misapprehension  ;  there  was  no  reprobation  of  the  doctrine  in  the  case  of  Low. 
The  fact  was  simply  stated  there,  that  what  the  text-writers  had  stated  to  be  the  law,  had  not 
been  decided  in  Lord  Bracers  case,  which  was  decided  upon  another  point,  but  only  stated 
incidentally.  Therefore,  when  the  Court  in  Scotland  founds  itself  upon  Knowles'  cases  as 
reprobating  the  dicta  in  Bankton  and  Erskine,  it  certainly  proceeds  upon  a  misapprehension,  as 
far  as  we  have  the  means  of  knowledge. 

In  this  case  of  Skene  v.  Greenhill,  your  Lordships  will  observe  there  was  a  right  of  assignment. 
There  was  a  right  to  assign,  and  the  question  arose,  whether  the  party  should  be  bound  or  not. 
The  judgments  are  not  very  clear.  It  is  rather  difficult  to  come  to  any  conclusion  as  to  what 
the  true  grounds  were,  upon  which  the  decision  rested.  It  was  said  at  the  bar,  that  the  case 
turned  upon  the  circumstance,  that  the  assignment  could  not  be  made  to  a  son  without  a 
sufficient  stocking,  and  that  it  did  not  appear  that  there  had  been  a  sufficient  stocking;  but  in 
that  case  there  was  an  acceptance,  and  therefore  no  question  could  arise.  There  was  a  right  to 
assign,  subject  to  a  certain  provision,  and  there  was  an  assignment  and  an  acceptance  of  the 
assignee,  and  therefore  everything  occurred  that  was  necessary.  The  Court  therefore  held, 
that  the  obligation  ceased  upon  that  assignment. 

I  have  referred  to  the  case  of  a  lease  for  this  reason.  It  was  founded  upon  in  the  Courts 
below,  and  has  been  referred  to  at  your  Lordships'  bar,  and  it  certainly  has  led  in  some  measure 
to  the  decision  which  has  been  complained  of.  That  decision  depends  upon  the  supposed 
analogy  to  the  case  of  a  regular  feu,  that  as,  in  that  case,  the  obligation  to  pay  the  feu  duties 
would  cease  when  the  estate  was  transferred,  therefore,  by  analogy,  not  by  any  rule  of  law,  but 
reasoning  by  analogy,  the  obligation  would  also  cease  in  a  case  like  this,  where  the  property  has 
not  been  the  subject  of  proper  infeftments,  where  no  seisin  has  been  taken,  where  the  party  has 
not  made  out  his  title,  and  where,  in  the  transfer  of  a  personal  obligation,  the  person  to  whom 
he  has  transferred  it  has  not  made  out  his  title.  And  your  Lordships  observe,  that  there  has 
not  only  been  no  acceptance  in  this  case,  but  there  has  been  a  repudiation  to  this  extent, 
that  the  party,  who  sold  originally,  refused  to  take  the  person  who  is  now  said  to  be  bound. 
The  case,  therefore,  differs  from  Soofs  case,  because,  if  we  take  Soofs  case  as  we  find  it, 
(as  we  must,)  there  were  two  ingredients  in  it.  First  of  all,  there  was  an  actual  infeftment. 
The  party  took  up  seisin,  and  was  properly  infeft,  so  that  there  was  an  absolute  change  of 
tenant,  and  a  regular  deed  followed  by  livery  of  seisin  between  them,  and  the  whole  was  com- 
plete. There  was  also  an  acceptance  in  that  case,  and  so  the  rubric  states  it.  There  is  no 
doubt  that  there  were  those  ingredients  in  that  case. 

Now,  in  this  case,  neither  of  those  circumstances  occurs.  There  has  been  no  infeftment, 
because  it  remained  simply  upon  personal  obligation,  and  there  has  been  no  acceptance.  Those 
are  both  material  circumstances  if  you  are  to  argue  by  analogy.  Does  it  follow,  that  because,  in 
a  regular  feu,  where  there  is  a  transference  of  the  estate,  an  acceptance  [by  the  lord  of  a  new 
vassal,  and  an  obligation  in  the  new  vassal  to  pay  that  which  was  formerly  paid  by  the  old 
vassal,  who  has  ceased  to  hold,  the  obligation  ceases,  therefore,  in  a  case  of  mere  personal 
obligation,  to  which  effect  hs^s  not  been  regularly  given,  that  mere  personal  obhgation  shall  of 
necessity  be  transferred  to  the  person  who  takes  the  benefit  of  the  assignment  by  an  analogy 
to  the  case  of  an  original  feu  ?  I  apprehend  it  would  be  very  difficult  to  establish  such  an 
analogy,  and  it  would  be  still  more  difficult  where  there  has  been  not  only  no  acceptance,  but 
a  rejection. 

It  was  insisted  upon  in  this  case,  that  there  was  an  acceptance,  because  the  receipts  shew, 
that  in  point  of  fact  the  trustees  who  sold  had  accepted  Mr.  Adamson.  My  Lords,  I  have  read 
those  receipts  with  great  care,  and  I  can  venture  to  represent  to  your  Lordships  that  they  prove 
just  the  contrary.  The  language  of  one  of  them  a  little  differs  from  the  rest,  yet  the  effect  of  all 
of  them  clearly  is  this,  carefully,  without  ,an  express  acceptance  or  rejection,  to  exclude  any 
inference  of  an  acceptance  of  Adamson  as  the  transferee  of  the  personal  obligation  which  had 
been  transferred  from  Small.  Small's  obligation  is  stated  throughout,  and  it  is  clear,  therefore, 
that  the  original  sellers  not  only  refused  to  convey  to  Adamson,  but  they  afterwards  took  care, 
while  Adamson  was  in  possession,  and  actually  paying  rent,  in  the  receipts  which  they  gave  to 
himi  not  to  acknowledge  him  as  the  person  liable  to  pay  that  rent 
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Now, my  Lords,  I  would  not  found  much  upon  this  circumstance ;  but  when  we  are  told  that  there 
is  a  clear  and  established  rule  of  law  in  Scotland  which  we  have  overlooked,  what  becomes  of 
that  second  deed  of  Adamson's  ?  Who  were  the  conveyancers  who  prepared  that  deed  as  an  in< 
demnity  to  Small,  who  had  sold  to  Adamson,  by  his  sureties,  and  by  Adamson  himself  against 
the  obligation  of  Small,  and  to  this  extent,  that  if  it  were  necessary,  they  would  pay  the  ground 
annual  itself  to  Small,  in  order  to  enable  him  to  meet  the  obligation  which  rested  upon  him. 
Now  the  first  deed  cannot  be  construed  by  the  second  deed — ^that  is  a  perfectly  clear  proposition 
of  law.  I  did  not  understand  the  learned  counsel  to  argue  otherwise.  But  the  construction  of 
that  deed,  the  mode  in  which  it  is  drawn,  shews  to  me  clearly  that  it  was  not  understood  by  the 
persons  who  carried  this  contract  into  effect,  that  the  rule  of  law  in  Scodand  was  so  clearly 
settled ;  because  if  the  mere  transfer,  as  it  is  now  contended,  did  release  Small,  why  should 
Smill  require  that  elaborate  indemnity  from  both  Adamson  and  his  sureties,  from  an  obligation 
which  he  was  no  longer  liable  to  ?  I  use  the  deed  in  no  other  way  than  as  shewing,  that  the 
knowledge  of  this  supposed  rule  of  law  in  Scotland  had  not  obtained  such  general  circulation  as 
to  have  reached  the  persons  who  prepared  these  very  d^ds. 

My  Lords,  I  have  gone  through  with  great  care  the  reasons  given  for  the  decision  in  the 
Court  below.  I  have  done  so  with  all  the  respect  and  attention  which  they  so  much  deserve,  on 
account  of  the  very  learned  persons  who  gave  those  opinions.  I  cannot  say  that  I  am  at  all 
satisfied  with  the  reasons  which  are  given.  Upon  the  first  advising,  Lord  Wood  seems  to  think 
there  is  no  difference  between  a  personal  obligation  and  a  regular  feu,  and  he  thinks  it  makes 
no  difference  that  the  sureties  become  bound  for  the  successors,  and  that  though  the  principal 
himself  became  discharged  the  sureties  would  remain  liable.  Upon  the  first  advising  before 
the  Court  at  large,  very  great  weight  was  given  to  the  special  circumstances  of  this  case. 
Several  of  the  learned  Judges  were  of  opinion,  that  the  introduction  of  the  cautioners  did  lead 
to  a  great  deal  of  difBculty,  involving  as  it  did  the  question,  whether  SmaU  and  they  were 
not  bound  for  all  time  in  the  common  way,  or  whether  the  effect  would  be  to  release  the 
cautioners  as  well  as  the  principal.  If  you  could  by  law  release  the  cautioners  as  well  as  the 
principal,  then,  to  be  sure,  you  would  have  carried  out  a  reasonable  rule — ^the  only  objection  to 
it  being,  that  you  would  be  carrying  into  effect  a  rule  which  was  contrary  to  the  intentions  of 
the  parties.  When  the  same  learned  Judges  came  to  advise  ultimately,  they  came  to  a  con- 
clusion, no  doubt,  against  the  present  appellant :  but  it  is  singular  that  even  at  that  moment  the 
Lord  President  said  he  should  like  to  have  further  consideration  and  further  information  in 
regard  to  the  case,  and  yet  with  that  statement  he  proceeded  to  decide  against  the  appellant. 

I  think  the  case  has  been  taken  up  in  Scotland  on  the  groimd  of  an  analogy  which  cannot  be 
supported,  and  it  is  satisfactory  that  your  Lordships  will  not,  if  you  reverse  this  decision,  strike 
at  the  root  of  any  principle  of  the  law  of  Scotland,  which  certainly  ought  on  all  occasions  to  be 
most  carefully  avoided.  I  believe  nobody  ever  addressed  your  Lordships  upon  any  question  of 
law,  who  was  more  anxious  than  I  am  to  hold  by  the  law  of  Scotland  in  deciding  upon  the  right 
of  parties  under  that  law,  and  not  to  import  the  law  of  England  improperly  as  bearing  up  those 
rights.  I  consider,  however,  that  your  Lordships  will  in  no  manner  break  in  upon  any  principle 
or  rule  of  law  in  Scotland,  by  reversing  the  decision  which  is  now  appealed  from.  I  therefore 
concur  with  my  noble  and  learned  friend  upon  the  woolsack,  though  not  exactly  with  the  same 
views,  in  recommending  your  Lordships  to  reverse  this  decision. 

Afr,  Roll, — Your  Lordships  will  pardon  me — you  will  not  lose  sight  of  the  point  which  is  not 
yet  determined. 

Lord  St.  Leonards. — No,  certainly  not ;  it  will  be  remitted.  The  decision  will  be  reversed, 
and  it  will  be  remitted  with  the  declaration,  that  Small  should  not  be  released  from  his  obliga- 
tion by  assignment.  With  that  declaration,  it  will  be  remitted  to  the  Court  below  to  do  what 
may  be  just 

Mr,  Anderson. — I  think  it  will  dispose  of  the  whole  cause.  The  defence  in  the  action  against 
the  Whale  Fishing  Company  was  made  the  ground  for  an  application  by  my  learned  friend's 
client,  to  sist  the  procedure.  Upon  15th  March  1844,  the  cause  was  sisted.  In  the  interim, 
between  March  1844  and  May  1846,  the  case  of  Soots  Trustees  was  decided.  The  respondent, 
feeling  himself  strongly  fortified  by  that  case,  moved  the  Court  to  take  off  the  sist,  and  give 
judgment  upon  the  cause  as  it  stood. 

Afr.  Rolt. — ^That  is  only  stating  my  case. 

Lord  St.  Leonards. — Is  your  contention  that,  in  point  of  fact,  by  their  acts,  they  have 
waived  that  other  point  ? 

Mr.  Rolt. — Yes,  my  Lord,  that  is  their  contention  ;  and  the  only  evidence  of  it  is  this,  that 
having  taken  both  points,  and  having  had  the  decision  in  the  case  of  Soofs  Trustees  after  both 
points  bad  been  taken,  we  then  went  to  the  Court  for  judgment — no  3oubt  relying  upon  that 
case,  but  not  waiving  or  abandoning  the  other. 

Lord  St.  Leonards. — I  understood  that  during  the  argument. 

Mr,  Rolt. — It  was  so  treated  on  both  sides. 
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Lord  St.  Leonards. — I  thought  it  was  clearly  understood,  that  if  the  House  reversed  the 
decision,  still  the  case  must  be  remitted.     I  stated  that  several  times  during  the  argument. 

Mr,  Anderson. — I  apprehend  there  will  be  a  power  to  the  Court  to  deal  with  the  question  of 
expenses. 

Lord  St.  Leonards. — No  ;  that  is  not  the  habit  of  this  House.     I  do  not  recollect  any 
instance  of  it. 

Interlocutors  reversed^  and  cause  remitted. 

First   Division — ^Adam  Burn,  Appellant's  Solicitor, — Nicholson  and  Parker,  Respondents 
Solicitors, 
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George  Fraser,  Appellant,  v,  Walter  Hill  and  others,  Respondents. 

Partnership — ^Jury  Cause — Issue — Bill  of  Exceptions — Pawnbroker — Statute  39  &  40  Geo.  in. 
c.  99— /«  an  action  of  reduction,  count,  reckoning  and  payment,  against  the  representatives  of 
F,,  an  issue  was  sent  to  a  jury  which  involved  a  question,  whether  F,,  whose  name  did  not 
appear  in  the  licenses  of  a  pavfnbroking  establishment,  or  over  the  door,  or  on  the  tickets,  was  a 
partner  of  the  concern. 

Held  (reversing  judgment),  that  the  two  questions  for  a  jury,  there  being  no  partnership  deed, 
were  (i)  whether  there  was  a  part fters hip  at  all ;  {2)  tf  so,  then  whether  it  was  part  of  the 
contract,  that  F.*s  name  should  not  appear,  in  which  case  the  contract  would  be  void,^ 

The  pursuer  appealed,  pleading  that  the  judgnaent  of  the  Court  of  Session  should  be  reversed 
on  the  following  grounds  : — i.  As  the  4th  exception  (being  the  only  one  now  in  question)  raised 
no  principle  of  law,  and  was  not  submitted  for  the  opinion  or  direction  of  the  Judge  who  presided 
at  the  trial  on  any  matter  of  law  or  othervrise,  it  was  erroneously  sustained.  2.  That  exception 
ou^ht  to  have  been  disallowed,  in  respect  that,  if  sustained  by  the  presiding  Judge,  the  province 
of  the  jury  would  have  been  invaded,  as  the  issues  of  fact  sent  to  them  for  trial  would  have  been 
thereby  withdrawn  from  their  consideration. 

The  respondent  supported  the  judgment  on  the  following  ground : — Because,  on  the  facts  proved, 
there  was  no  lawful  partnership  between  the  appellant's  father  and  Alexander  Hair,  in  the  busi- 
ness of  pawnbrokers,  between  the  years  1840  and  1844,  and  the  jury  ought  to  have  been  directed 
accordingly. 

Sol.-Gen.  Beth^ll  dJid.  Bramwell  Q.C.,  for  appellant. — ^The  sole  point  in  dispute  between  the 
parties,  as  disclosed  in  the  pleadings,  was,  whether  the  violation  of  the  law  was  the  result  of  the 
agreement  between  Hair  and  the  appellant  at  the  time  of  making  the  contract.  The  issues  do 
not  exactly  raise  this  point,  for  we  can  suppose  the  jury  to  have  well  found  for  the  appellant  on 
all  these  issues,  even  though  it  were  true  that  the  partnership  was  illegal  It  is  clear  that  the 
property  of  the  appellant  could  not  be  transferred  to  Hair  by  the  mere  force  of  the  Pawnbrokers* 
Statute,  and  therefore  it  might  be  fraudulent  in  Hair  to  convey  such  property  away,  even  though 
the  partnership  was  illegal.  It  was  not  necessary  to  the  appellant's  title,  therefore,  that  the 
partnership  should  have  been  valid.  The  existence  of  a  partnership  de  facto,  however,  as  between 
Hair  and  the  appellant,  was  res  judicata,  and  the  other  defenders,  in  their  defences,  admitted 
that  fact.  The  first  issue,  nevertheless,  involves  the  question,  whether  there  really  had  been  a 
partnership,  but  yet  leaves  it  ambiguous  whether  that  question  was  intended  to  be  raised.  Such 
a  pleading  would  have  been  bad  in  English  law,  as  involving  a  negative  pregnant.  We  may, 
however,  consider  the  allusion  to  partnership  property  in  that  issue,  as  used  merely  for  identi- 
fication. But,  at  all  events,  there  were  substantially  two  questions  to  be  tried — i.  whether  there 
was  a  partnership  de  facto;  2.  whether  it  was  a  legal  partnership.  Now,  there  was  evidence  on 
both  sides  at  the  trial,  and  the  4th  exception  was  tendered  to  the  Judge's  summing  up.  The 
first  objection  to  the  exception  is,  that  it  is  too  vague.  An  exception  ought  always  to  be  precise 
enough  to  allow  the  thing  complained  of  to  be  remedied  before  it  is  too  late — Bain  v.  Whitehaven, 
&»c,  Co,,  7  Bell*s  App.  C.  79  ;  22  Sc.  Jur.  483.  This  exception  may  mean,  either  that  there  was 
no  partnership  de  facto,  or  that  it  was  unlawfully  carried  on.  Now  the  cases  establish,  that 
an  agreement  to  carry  on  a  partnership  in  pawnbroking,  secredy  as  to  one  partner,  is  unlawful, 
and  also  that  the  mere  carrying  it  on  in  an  unlawful  way,  though  evidence  of  a  contract  so 

*  See  previous  reports  14  D.  335;  24  Sc.  Jur.  162.  S.  C.  i  Macq.  Ap.  392;  25  Sc. 

Jur.  391- 
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to  carry  it  on,  yet  does  not  make  it  an  unlawful  contract — Armstrong  v.  Armstrongs  3  Myl.  & 

K.  45. 

[Lx)RD  Chancellor. — Yes,  it  is  evidence,  but  nothing  more  than  evidence.] 

It  is  no  doubt  very  strong  evidence  ;  and  we  say  the  facts  of  the  appellant's  name  not 
appearing  on  the  door,  or  in  the  license  and  tickets,  were  strong  evidence  to  go  to  a  jury.  But 
then  the  respondents  say,  that  the  Judge  should  have  told  the  jury  that  they  must  find  there  was 
an  illegal  contract  on  such  facts  as  proved.  How  can  we  say  the  jury  were  wrong  if  they  found 
there  was  no  illegal  partnership  ? 

[Lord  Chancellor. — How  could  the  Judge  know  whether  the  jury  might  not  believe  some 
parts  of  the  evidence,  and  not  believe  other  parts  ?] 

That  is  what  we  say.  It  was  for  the  jury  to  say,  on  the  whole  evidence,  what  was  the  nature 
of  the  partnership — whether  it  was  a  part  of  the  original  contract,  that  the  appellant's  name 
should  be  concealed.  The  proposition  only  requires  to  be  stated,  to  be  at  once  admitted.  As 
to  Gordon  v.  Howden^  4  Bell's  App.  C.  254,  the  contract  appeared  ex  fade  of  the  deed  of  partner- 
ship ; — here  it  was  to  be  inferred  from  all  the  facts,  which  makes  all  the  difference. 

Lord  Adv.  Moncreiff  and  Inglis  D,F,y  for  respondents. — The  sole  ground  of  this  action  was 
the  lawfulness  of  the  contract  of  partnership,  for  if  the  conduct  of  the  parties  in  concealing  one 
of  the  partner's  names  was  illegal,  no  action  could  lie.  The  question  was,  therefore,  whether 
there  was  a  legal  partnership  under  the  Pawnbrokers'  Act,  39  &  40  Geo.  in.  c.  99,  §  23.  The 
issues,  taken  along  with  the  record,  raise  that  question  as  distinctly  as  it  could  be  raised.  That 
there  was  a  partnership  de  facto,  was  not  admitted  by  us,  though  it  might  have  been  held 
established  as  between  Hair  and  the  appellant,  but  we  alleged  entire  ignorance  of  such  a  fact. 
Now,  as  there  was  no  deed  of  partnership,  the  terms  of  it  could  only  be  a  matter  of  inference. 
Accordingly,  it  came  out  of  the  appellant's  own  witnesses,  that  his  name  was  not  over  the  door, 
nor  in  the  license,  nor  the  tickets.  Assuming,  therefore,  there  was  a  partnership  de  facto,  what 
possible  inference  could  there  be  from  these ^hree  facts  but  this,  that  it  was  one  of  the  stipuUtions 
of  the  contract  to  keep  the  appellant*  s  name  secret.  This  inference  was  irresistible ;  it  was  a 
presumptio  juris  et  de  jure,  and  as  such,  it  was  a  question,  not  for  a  jury,  but  for  the  Judge — 
Gordon  v.  Howden,  supra.  In  an  analogous  case — Mitchell  "v,  Williams,  11  M.  &  W.  210— it 
was  held,  that  it  was  for  the  Judge,  and  not  the  jury,  to  say  whether  the  prosecutor  had 
reasonable  and  probable  cause  for  laying  an  information.  As  to  the  objection  of  vagueness,  the 
exception  clearly  enough  points  out  the  unlawfulness  of  the  contract  as  the  point  to  be  laid  down ; 
and  it  was  duly  taken. 

Lord  Chancellor  Cranworth. — My  Lords,  I  should  be  very  reluctant  generally,  in 
deciding  cases  that  come  before  your  Lordships*  Court,  to  have  it  supposed  that  I  had  any  wish 
to  cut  the  matter  at  all  short,  and  not  to  hear  everything  that  could  he  said,  as  well  for,  as 
against,  the  judgment  of  the  Court  below.  But  I  confess,  that  having  attended  to  this  point 
during  the  argument — ^which  point  lies  in  the  very  narrowest  possible  compass — ^my  mind  is  so 
thoroughly  made  up,  that,  so  far  as  I  am  concerned,  it  would  be  nothing  but  a  mere  pretence  to 
listen  to  any  further  argument  upon  the  subject.  I  have  the  less  difficulty  in  dealing  with  this 
case,  in  this  somewhat  apparently  hasty  manner,  on  account  of  the  nature  of  this  decision, 
because  it  is  a  decision  on  a  subject  with  which,  with  all  due  deference  to  the  very  learned  Judges 
of  the  Court  of  Scotland,  I  may  say  that  they  are  not  so  familiar  as  the  learned  Judges  who 
preside  in  the  Courts  of  this  country ;  and  had  they  been  so,  I  cannot  but  think  the  error  into 
which  I  conceive  they  have  fallen,  could  not  by  possibility  have  occurred. 

My  Lords,  the  question  arises  in  this  way.  It  was  an  action  of  count  and  reckoning  instituted 
in  the  Court  of  Session  by  Eraser,  who  is  the  appellant,  against  Hill  the  respondent ; — ^and  his 
complaint  is  this — that  he  having  been  from  1844.  a  partner  as  a  pawnbroker  with  Hair,  about 
that  time,  or  in  the  early  part  of  1845,  Hair,  acting  ^audulently  towards  him,  assigned  over  to 
certain  other  persons,  Hifl  and  Sinclair,  the  partnership  stock,  admitting  them  into  partnership, 
and  ousting,  or  endeavouring  to  oust,  him  (Eraser)  from  a  participation  in  the  profits  of  the  concern 
in  which  he  was  joindy  interested  with  Hair.  The  object  of  the  suit  was  to  call  to  account  those 
persons  who  had  thus  been  taken  into  partnership  by  this  fraudulent  assignment,  it  being  alleged 
that  they  were  cognizant  of  the  interest  that  Eraser  had  in  the  property.  The  subject  matter  of 
the  property  was  that  of  a  pawnbroker — and  of  this  there  can  be  no  question,  that  it  is  an  illegal 
thing  for  any  person  to  carry  on  the  business  of  a  pawnbroker,  without  having  his  name  disclosed. 
So  that  if  A  and  B  are  trading  in  partnership  as  pawnbrokers,  they  incur  penalties  at  every  step 
if  they  carry  on  the  business  in  the  name  of  A  only.  I  do  not  know  whether  the  penalties  attacn 
to  one  only,  or  to  both  of  them — probably  to  both.  The  necessary  corollary  from  that  is,  that 
no  contract  made  so  to  carry  on  the  business  of  a  pawnbroker,  can  be  a  valid  contract — it  being 
to  do  an  illegal  act.  So  that  it  is  a  contract  which  no  court  of  law  will  recognize  as  having  any 
validity. 

Now,  the  defence  set  up  to  Eraser's  demand  in  this  suit  of  count  and  reckoning,  was,  that  the 
pawnbro.king  business  was  a  partnership,  and  that  it  had  been  carried  on  as  a  partnership,  upon 
a  contract  that  Eraser's  name  was  not  to  appear.    That  was  the  substance  of  the  defence,  and 
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that  was  the  matter  proceeded  on  eventually— it  being  a  question  purely  of  fact ;  and  certain 
issues  were  directed,  which,  it  is  supposed,  would  raise,  and  which  in  fact  did  raise,  the  whole 
question  in  dispute. 

My  Lords,  the  first  is  the  only  issue  to  which  I  need  direct  your  attention — for  that  issue  raises 
the  whole  question ;  and  the  question  to  be  decided  was,  whether  the  partnership  deed  was  a 
fraud,  by  reason  of  its  being  a  contrivance  to  transfer  to  the  new  partners  that  property  in  which 
Eraser  the  appellant  had  an  interest.  According  to  the  argument  made  at  the  bar,  1  doubt 
whether,  according  to  the  older  forms  of  proceeding  in  this  country,  such  an  issue  could  have 
been  endured,  because  it  raises  a  sort  of  "  negative  pregnant,'*  viz.  whether  there  is  a  partnership 
or  not.  That  is,  in  a  bye  way,  raised  there.  But  I  will  assume  that  that  is  all  got  over,  and  that 
substantially  it  raised  this  question,  whether  their  act  of  partnership  was  a  legal  partnership ; 
and  if  it  was,  then  whether  the  deed  was  wrongous  and  fraudulent  as  between  Hair  the  assignor, 
and  Eraser  the  present  appellant — supposing  that  issue  properly  raises  both  those  questions. 

The  case  comes  to  trial,  and  at  the  trial,  a  number  of  witnesses  are  called  on  the  part  of  Mr. 
Eraser  the  pursuer,  for  the  purpose  of  shewing— ^^rx/,  that  there  was  a  partnership,  and  a  legal 
partnership  ;  and  the  way  in  which  he  attempts  to  prove  that  is  this.  He  calls  a  number  of 
witnesses,  whose  testimony  was  referred  to  by  the  Lord  Advocate,  who  all  state  the  fact,  that  in 
substance  he  did  appear  as  a  partner — some  speaking  with  more,  and  some  with  less,  distinctness. 
Robert  Steel  says — "I  have  heard  both" — that  is,  both  Eraser  and  Hair — "talk  of  it.  It  was 
quite  well  known  they  were  partners.  They  had  a  Lawsuit  about  it.  Hair  remained  in  possession 
after  that,  and  a  while  after  he  gave  it  up.  I  had  conversations  with  Hill  before  the  dispute  or 
law  plea.  Hill  said  Eraser  was  a  partner  with  Hair,  but  had  denuded  himself  by  not  havmg  his 
name  in  the  license.  He  often  talked  about  it,  and  he  knew  well  they  were  partners.  It  was 
publicly  known."  James  Hamilton  speaks  much  to  the  same  effect ;  and  several  other  witnesses 
state  the  same  thing. 

Now,  the  first  question  is,  if  this  were  not  a  pawnbroking  concern,  but  some  other  concern  in 
which  there  was  no  necessity  for  the  name  appearing,  do  these  facts,  thus  proved,  satisfy  you, 
the  jury,  that  there  was  a  partnership  at  all  ?  There  were  no  partnership  articles — nothing  but 
these  circumstances,  from  which  you,  the  jury,  may  or  may  not  infer  that  there  was  a  partnership. 
Now,  do  they,  or  do  they  not,  satisfy  you  of  that  ?  If  they  do  not,  there  is  an  end  of  the  case — 
there  was  no  partnership  at  all.  Consequently,  it  was  no  fraud  to  transfer  the  property,  in  which, 
in  that  state  of  things,  it  would  be  quite  obvious  that  Eraser  had  no  interest.  But,  secondly,  in 
the  present  case,  it  raises  the  question,  by  reason  of  its  being  a  trade  that  required  the  name  of 
every  one  in  it  to  appear  in  order  to  make  the  transactions  lawful,  if  Hair  and  Eraser  were 
partners,  was  it  pwrt  of  the  original  agreement  that  Eraser's  name  was  to  be  concealed  ?  That 
is  to  be  inferred  or  not  from  aU  the  curcumstances  in  the  case.  One  of  the  most  important  facts, 
to  lead  to  the  inference  that  it  was  part  of  the  original  contract,  is  the  fact,  that  from  the 
beginning  to  the  end,  Eraser's  name  never  once  appeared.  It  never  appeared  over  the  door, 
according  to  the  evidence  at  least ;  it  never  appeared  on  the  pawnbroking  tickets  ;  and  it  never 
appeared  in  the  licenses.  I  think  that  the  conclusion  from  that  may  be  very  reasonably  drawn 
as  a  matter  of  fact,  that  it  was  part  of  the  original  contract.  But  that  is  the  point  to  be  decided. 
The  question  is,  whether  that  is  a  question  of  fact,  to  be  decided  by  the  jury,  or  a  question  of 
law,  to  be  determined  by  the  Judge.  There  cannot  be  the  least  doubt  that  it  is  a  question  of  fact 
for  the  jury.  And  what  the  Judge  should  have  done,  and  I  daresay  what  he  did — what  any 
Judge  would  have  done,  if  asked  by  both  parties— was  to  point  all  that  out  to  the  jury.  I 
presume  that  he  did  so — that  he  pointed  out  first  of  all  that  the  question  was :  are  you  satisfied 
that'  Mr.  Eraser  was  a  partner  at  all  ?  And  then,  if  you  are  satisfied  that  he  was  a  partner,  are 
you  satisfied  that  it  was  or  was  not  a  part  of  the  original  terms  or  stipulations  of  the  contract, 
that  his  name  should  be  concealed — ^that  he  should,  in  short,  be  a  secret  partner  ?  That  is  the 
course  which  the  learned  Judge  should  have  pursued,  and  that,  I  take  it  for  granted,  from  the 
course  which  the  transaction  took,  is  the  course  which  he  did  pursue.  But  then,  instead  of  that, 
what  is  suggested  by  the  learned  counsel  for  the  respondent,  (that  is,  the  defender  in  the  Court 
below,)  is,  that  the  Judge  was  bound  to  state  that,  upon  the  facts  proved,  there  was  no  legal 
partnership  between  the  pursuer  and  Hair  in  the  business  of  pawnbrokers.  If  he  had  so  laid 
down,  I  think  I  may  state  without  the  least  fear  of  contradiction,  that,  upon  exception  to  such 
ruling,  it  would  not  have  borne  argument.  The  Judge  bad  no  right  to  say,  upon  the  facts  proved 
leading  to  a  particular  conclusion  of  fact,  that  that  conclusion  is  or  is  not  established.  That 
was  for  the  jury  to  say.  It  would  have  been  an  error  on  the  face  of  the  record  if  he  had  stated 
that,  his  not  stating  which  forms  the  ground  of  the  present  exception. 

My  Lords,  it  was  turged  that  there  is  an  analogy  between  this  case  and  a  case  which  frequently 
occurs  in  the  Courts  or  Common  Law  in  this  country,  in  which  this  course  is  not  only  taken,  but 
is  one  which  the  Judges  are  bound  to  take — ^namely,  the  course  that  it  is  now  suggested  that  the 
Judge  ought  to  have  taken  in  this  case.  Eor  that  purpose  the  learned  Lord  Advocate  cited 
Mitchell  V.  Williams ^  supra^  where  it  was  established  that  the  Judge  did  right,  in  the  case  of  an 
action  for  false  imprisonment,  or  a  malicious  prosecution,  I  think,  in  laying  down  to  the  jury  as 
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a  matter  of  law,  that  there  was  probable  ground  for  the  course  which  had  been  taken  by  the 

prosecutor  in  that  case.    That  case  illustrates  very  accurately,  and  very  happily,  what  the  law  is 

upon  this  subject.     That  is,  and  has  been  from  the  earliest  times,  admitted  to  be  an  exception 

to  the  ordinary  rule — ^an  exception  introduced  for  this  reason,  that  it  is  thought  that  the  question, 

of  how  far  it  was  proper  for  a  person  to  have  instituted  a  prosecution,  is  a  question  which,  call 

it  law  or  call  it  fact,  is  infinitely  better  entrusted  to  Judges  than  to  juries.     And,  therefore,  it 

has  been  from  the  very  earliest  period  of  time  the  established  doctrine,  that  the  Judge  is  bound 

to  state  (and  it  is  for  that  piu'pose  made  matter  of  law)  whether  there  was  or  was  not  probable 

cause  for  that  proceeding  which  is  complained  of  as  having  been  malicious.    In  order  to  sustain 

such  an  action  against  a  party  for  having  prosecuted  maliciously  and  without  probable  cause, 

two  things  must  be  made  out — that  the  pro^cution  was  malicious,  and  that  it  was  without 

probable  cause.     Whether  it  is  malicious  or  not,  is  purely  a  question  for  the  jury.     Whether 

there  was  or  was  not  probable  cause,  is  a  question  of  law  for  the  Judge.    To  enable  the  Judge 

to  arrive  at  a  decision  upon  that  question  of  law,  he  may,  if  the  circumstances  of  the  case  call 

for  it,  ask  the  jury  any  fact  leading  or  not  to  a  particular  conclusion.     Did  the  party  do  so  and 

so,  because,  upon  your  answer  "aye**  or  "no,**  I  come  to  the  conclusion  whether  there  was  or 

was  not  probable  cause.    That  needs  not  any  authority  in  the  first  place,  because  it  is  an 

exception  to  the  ordinary  rule.     Then,  in  the  next  place,  it  needs  no  authority,  because  it  is 

matter  of  law,  and  not  of  fact,  that  the  Judge  has  to  lay  down. 

The  learned  counsel  has  also  relied  upon  the  authorities  which  have  established,  that  where 
the  Court  see  upon  the  face  of  the  agreement  of  partnership  that  it  was  part  of  the  original  con- 
tract that  the  name  of  any  one  of  the  partners  should  be  concealed,  there  the  contract  must  be 
dealt  with  as  illegal.  No  doubt  it  requires  no  authority  at  all  to  establish  that  proposition — it 
being  once  established,  that  to  carry  on  that  trade  with  any  partner  secretly  is  an  iUegal  act. 
The  moment  that  you  see  on  the  face  of  the  contract  that  it  was  part  of  the  original  stipulation 
that  the  trade  was  to  be  so  carried  on,  you  see  that  which  makes  the  original  contract  null  and 
void.  That  is  the  way  in  which  those  cases  are  explained ;  and  nothing  can  illustrate  it  more 
clearly  than  the  course  that  one  of  the  cases  appears  to  have  taken  on  the  trial,  when,  it  not 
having  been  found  as  a  fact  that  it  was  part  of  the  original  stipulation,  the  Court  of  Error  held, 
that  that  not  having  been  found,  it  might  have  been  so,  or  it  might  not — ^probably,  judging  as  a 
jury  about  it,  we  should  say  we  have  no  doubt  at  all  about  it.  But  that  is  not  the  course  which 
we  are  to  take — we  are  merely  to  say  whether  there  is  or  is  not  that  which  would  necessarily 
lead  to  that  inference.  The  jury  ought  to  have  decided  aye  or  no  whether  there  was  such  an 
original  stipulation  or  not ;  and  not  having  done  so,  we  think  that  the  matter  was  not  properly 
left  to  them. 

Upon  all  these  grounds,  it  appears  to  me  that  this  case  is  one  that  admits  of  no  doubt  what- 
ever. But  I  cannot  help  thinking,  from  the  short  and  pithy  judgment  of  Lord  Ivory,  that  he 
must  clearly  have  taken  in  truth  the  same  view  of  the  case  that  I  should  now  recommend  to  your 
Lordships  to  take,  because  he  says — "  I  entirely  concur  in  the  opinion  of  Lord  FuUerton,  that 
it  is  unnecessary  to  make  any  addition  to  it.  The  only  shadow  of  difficulty  which  I  feel  is  on 
the  point,  whether,  if  it  was  for  the  jury  to  decide  whether  there  was  a  partnership  or  not,"  (who 
can  doubt  that  it  was  ?) — "  it  ought  not  to  have  been  left  to  them  to  find  out  what  were  the 
stipulations  of  the  partnership,  instead  of  their  being  directed,  in  point  of  law,  whether  or  not 
there  could  be  a  partnership.  That  seems  to  me  to  go  to  the  very  bottom  of  the  whole  question. 
No  doubt  it  was  for  the  jury  so  to  decide;  and  if  it  was  a  question  for  the  jury  to  decide,  it  ought 
to  have  been  left  to  them  to  decide.  Accordingly  it  was  so  left.  The  objection  is,  that  the 
learned  Judge  did  not  interpose  to  tell  the  jury  as  matter  of  law,  that  they  must  find  in  a  particu- 
lar way.  In  my  opinion,  the  learned  Judge  at  the  trial  was  perfectly  right,  and  tbe  interlocutor 
which  allowed  this  exception  I  think  therefore  was  wrong,  and  ought  to  be  reversed. 

Mr,  Solicitor-General, — ^Will  your  Lordships  reverse  the  interlocutor,  and  find  the  appellant 
entitled  to  the  expenses  of  the  exception  in  the  Court  below  ? 

Lord  Advocate, — I  do  not  think  that  those  parts  of  the  judgment  can  be  allowed.  The  other 
exceptions  are  undisposed  of. 

Mr.  Solicitor-General. — The  others  are  entirely  abandoned.  The  respondent,  instead  of 
choosing  to  take  the  judgment  of  the  Court  upon  each  exception,  and,  if  they  were  disallowed, 
and  improperly  disallowed,  bringing  the  judgment  up  here,  abandons  all  his  exceptions,  and  allows 
the  Court  to  put  their  judgment  upon  the  fourth  exception  alone.  Therefore  the  others  are  gone. 
Lord  Advocate, — With  very  great  submission,  that  is  not  at  all  the  state  of  the  facts.  The 
other  exceptions  have  not  been  abandoned.  The  Court  chose  to  put  their  judgment  upon  this 
as  the  one  upon  which  there  was  the  greatest  unanimity  of  opinion.  There  has  never  yet  been 
a  judgment  upon  the  other  exceptions.  Still  I  apprehend  that  we  are  quite  entitled  yet  to 
maintain  those  exceptions. 

Lord  Chancellor. — ^What  do  you  propose,  Mr.  Solicitor-General,  as  to  the  exceptions  ? 
Mr,  Solicitor-General, — I  propose  that  the  order  should  run  in  the  form  which  I  have  sug- 
gested to  your  Lordships.    Reverse  the  interlocutor,  repel  the  exception,  and  find  the  appellant 
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entitled  to  the  expenses  in  the  Court  below  by  reason  of  that  exception — which  is  exactly  the 
judgment  that  your  Lordships  would  have  pronounced  if  you  had  been  sitting  in  the  Court  of 
Session  instead  of  the  learned  Judges  whose  decision  your  Lordships  have  now  been  reviewing. 

Lord  Advocate, — In  the  way  that  my  learned  friend  now  proposes  it,  I  have  no  objection  to  it. 

Lord  Chancellor. — And  that  the  case  should  be  remitted  to  the  Court  of  Session,  allowing 
to  the  pursuer  the  expenses  of  the  fourth  exception. 

Interlocutor  reversed. 
First  Division.  —  Robertson  and    Simson,  Appellanfs   Solicitors,  —  Dean    and    Rogers, 
Respondents  Solicitors. 


MAY  6,   1853. 

Archibald   Campbell,  Appellant,  v.  John    Lang,  James    Hunter,   and 
Thomas  Young,  Respondents. 

Prescription,  Interruption  of — Right  of  Way — Terminus  of  Highway — Public  Place— Issue — 
Private  Statute — The  property  of  C.  was  bounded  by  the  Clyde  on  the  north,  and  the  Cart  on 
the  west.  Along  the  eastern  bank  of  the  latter  river y  and  running  from  south  to  north,  was  a 
towing  path,  separated  from  C.^s  property  by  a  hedge.  The  pursuers,  inhabitants  of  the  town 
of  R.,  on  the  east  of  C.^  s  property,  alleged  a  prescriptive  right  of  public  footway  across  C.^s 
property  to  the  Cart.  In  1835,  a  local  statute  was  passed  embodying  various  matters  of  con- 
tract  between  C.  and  the  trustees  who  had  formed  the  towing  path,  and  providing  that  C.'s 
property  was  to  be  fenced  from  the  towing  path  by  a  stone  wall  to  be  erected  by  the  trustees. 

Held,  i.  (affirming  judgment),  that  this  statute  was  no  bar  to  the  pursuer^  claim  of  a  right 
of  public  way.  2.  That  it  was  a  good  issue,  whether  a  public  way  existed  to  the  confluence  of 
two  rivers,  for  the  rivers  being  navigable,  the  terminus,  if  not  a  public  place,  might  lead  to  a 
public  place.  ^ 

Mr.  Campbell  presented  an  appeal  against  the  issues  approved  of  by  the  Court,  maintaining 
—  I.  That  they  were  inadmissible  in  the  face  of  the  express  provisions  of  the  statutes  relative  to 
the  improvements  of  the  navigation  of  the  river  Cart— h(27  Geo.  in.  c.  56,  and  5  Will.  iv.  c.  32.) 
2.  It  is  necessary  that  a  public  road  should  have  its  terminus  in  a  public  place ;  but  no  public 
place  being  proposed  to  be  taken,  or  being  capable  of  being  taken  in  consistency  with  the  pro- 
visions of  the  statutes  referred  to,  as  the  terminus,  the  issues,  in  so  far  as  relates  to  the  public, 
were  inadmissible.  3.  The  issues  proposed  to  be  taken  by  the  respondents,  as  inhabitants  of 
Renfrew,  were  also  inadmissible. 

The  respondents  maintained  in  answer — i.  The  parties  being  at  issue  on  all  material  facts,  the 
Court  were  right  in  appointing  the  case  to  be  tried  by  a  jury.  2.  In  particular — (i.)  The  objec- 
tion of  the  appellant  founded  on  the  Cart  Navigation  Improvement  Act,  is,  with  reference  to  the 
true  meaning  of  the  act,  untenable,  and,  at  any  rate,  depends  on  matters  of  fact,  which  require 
to  be  cleared  up  before  the  law  can  be  applied;  and  (2.)  The  other  objections,  besides  being 
groundless,  (^nnot  be  given  effect  to  under  the  present  appeal,  in  respect  they  were  waived  in 
the  Court  below,  and  involve  matters  which  cannot  competently  be  made  the  subject  of  appeal. 

^ir  F.  Kelly  and  Ration  for  appellant. — i.  We  rely  mainly  on  the  statute  (5  Will.  I  v.  c.  32)  in 
1835  as  quite  extinguishing  the  right  of  the  public,  if  any  then  existed,  to  the  roads  in  question. 
Under  that  statute,  there  is,  and  can  be,  no  right  of  way  as  claimed.  All  that  the  statute* 
authorizes,  is  a  wharf  to  be  erected  at  the  end  of  the  Cart,  and  the  use  of  it  for  passengers*  lug- 
gage is  recognized,  but  nothing  in  the  shape  of  a  road  for  the  public.  The  9th  section  directs  a 
rubble  wall,  surmounted  by  an  iron  railing,  to  be  erected  all  along  the  towing-path  up  to  the 
Clyde,  and  which  is  to  serve  as  a  barrier  separating  the  path  from  our  lands ;  and  while  the 
statute  provides  that  drains  and  conduits  should  be  carried  through  the  wall,  there  is  no  provision 
for  the  public  passing;  indeed,  the  very  possibility  of  access  is  cut  off,  for  the  level  of  the  tow- 
ing path  is  far  below  that  of  the  lands.  Moreover,  the  whole  space  between  the  rubble  wall  and 
the  river  Cart  is  directed  by  the  statute  to  be  appropriated  to  the  special  purposes  of  a  towing 
path,  and  no  right  of  way  for  the  public  is  consistent  with  such  use.  It  is  said,  we  ourselves 
recognized  the  right  of  the  public  to  pass  over  this  wall  by  placing  a  flight  of  steps  in  it;  but 
these  were  solely  for  our  own  use ;  and  as  we  were  not  bound  by  the  statute  to  make  these  steps, 

*  See  previous  report  13  D.  1179;  23  Sc.  Jur.  555,  666,         S.  C.  i  Macq.  Ap,  451 :  25  So. 
Jur.  393. 
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this  circumstance  proves  nothing.  Such,  therefore,  being  the  provisions  of  the  statute,  they 
must  have  their  full  effect,  however  harshly  they  may  operate. — Edinburgh  and  Dalkeith  R,  Co. 
V.  Wauchofiey  i  BelPs  App.  C.  252.  2.  There  can  in  point  of  law  be  no  right  of  way  claimed  by 
the  public  in  the  direction  alleged,  for  this  reason,  that  the  road  has  no  public  place  as  its  ter- 
minus ad  quern.  The  roads  only  lead  to  a  point  on  the  banks  of  the  Clyde,  where  they  stop, 
and  there  is  no  means  of  carrying  the  communication  further.  It  cannot  therefore  be  said  that 
the  roads  lead  to  a  public  place,  and  that  cannot  be  a  public  road  which  leads  nowhere.  3.  The 
issues  are  not  warranted  by  the  condescendence.  It  is  now  settled,  that  the  issues  cannot  be 
allowed  which  raise  points  not  raised  by  the  condescendence — Irvine  y,  Kirkpatricky  7  Bellas 
App.  C.  186.  There  can  only  be  two  kinds  of  road  in  Scotland — either  a  public  road,  or  a 
servitude  road,  each  being  quite  distinct  in  its  nature  from  the  other — Ersk.  2,  9,  5  and  12 ;  and 
they  require  different  averments.  Now,  what  the  condescendence  here  states  is,  that  there  is  a 
public  road  and  not  a  servitude  road,  and  there  is  no  averment  of  a  public  road  for  the  prescrip- 
tive period,  but  simply  of  a  present  possession  of  one.  But  a  correct  averment  of  a  public  way 
must  state  the  public  place  to  and  from  which  it  goes — Stair,  2,  7,  10.  Stair  seems  to  hold  that 
a  river  is  not  a  public  place  in  the  sense  of  beinc^  a  good  terminus  ad  quem^  unless  it  is  a  point 
of  embarkation ;  but  there  is  no  averment  of  embarkation  here.  Lastly,  whatever  right  ot^way 
may  have  originally  existed,  was  effectually  renounced  by  the  Magistrates. 

Dean  of  Faculty  (Inglis),  and  Roll  Q.C.,  for  respondents. — i.  As  to  the  statute,  it  would 
require  express  words  to  take  away  the  public  right  we  claim,  or  at  all  events  words  of  strong 
impUcation ;  but  neither  can  be  shewn.  We  are  entitled  to  assume  there  was  a  pre-existing 
right  of  way,  and  that  that  way  still  exists,  unless  the  statute  has  taken  it  away ;  but  there  is 
nothing  at  ail  in  the  statute  inconsistent  with  our  claim.  It  is  plain  the  towing  path  did  not  cut 
off  the  right  of  way,  for  the  towing  path  was  authorized  to  be  made  by  the  statute  of  27  Geo.  ill. 
c.  56 ;  and  5  Will.  IV.  c.  32,  merely  extended  the  power  of  that  statute ;  and  it  is  admitted  that 
down  to  1835  we  enjoyed  the  roads  in  question,  1.  e.  while  the  towing  path  existed.  Besides,  the 
very  permission  given  by  the  act,  to  erect  a  wharf,  presupposes  a  right  of  way,  and  also  that 
there  were  accesses  to  the  wharf  from  more  quarters  than  one.  2.  There  is  no  necessity  for 
there  being  a  public  place  to  which  a  right  of  way  such  as  is  claimed  here  must  lead,  and  there 
are  many  ways  in  Scotland  which  have  no  public  terminus. 

[Lord  Chancellor. — Do  you  mean  to  say  there  can  be  a  public  right  of  way  claimed  over  my 
estate,  such  that  you  merely  go  in  at  one  place  and  walk  round,  and  then  come  out  at  the  same 
place,  and  which  leads  nowhere,  as  it  were  ?  If  so,  that  seems  a  peculiarity  in  the  law  of 
Scotland — it  is  neither  the  English  law  nor  the  civil  law.J 

It  is  not  necessary  to  consider  that  general  question  here, though  perhaps  it  maybe  held  to  be 
a  moot  point  in  the  law  of  Scotland;  and  Cuthbertson  v.  Youngs  20th  Dec.  185 1,  which  however 
is  now  under  appeal,  seems  to  countenance  the  doctrine,  that  it  is  not  necessary  to  shew  a  public 
place  as  the  terminus.  Yet  many  cases  may  be  supposed — as,  for  instance,  where  there  is  a  way 
to  the  summit  of  a  hiU  from  which  a  view  can  be  obtained,  or  to  a  bleaching  ground,  or  to  the 
sea-shore,  or  the  bank  of  a  navigable  river,  as  in  this  case.  A  navigable  river  is  always  a  public 
'^\zc^— Oswald  w ,  Lauriey  5  Murr.  12.  Besides,  there  was  a  communication  from  this  point  of 
the  confluence  of  the  two  rivers,  to  the  towing  path,  along  which  was  a  way  leading  to  Inchinnan 
and  Paisley. 

[Lord  Chancellor. — I  don't  see  that  the  issue  raises  the  point,  whether  a  navigable  river  is  a 
good  terminus  ad  quern.  It  merely  says.  Is  there  a  public  road  from  this  point  to  that  point. 
But,  then,  if  the  latter  point  is  not  a  good  terminus  ad  quem^  can  you  be  allowed,  under  your 
issue,  to  say,  "  Oh  !  but  we'll  shew  the  road  goes  on  to  somewhere  else,  which  is  a  good  termi- 
nus."    The  issue  don't  seem  to  allow  you  to  do  that.] 

Similar  difficulties  occurred  in  Cuthbertson  v.  Youngs  and  it  was  thought  by  the  Court,  that  an 
issue  like  the  present  was  in  the  most  convenient  form.  As  to  the  last  two  issues,  these  are 
limited  to  the  right  of  the  inhabitants  of  the  burgh.  From  the  fact  of  the  wharf  being  author- 
ized to  be  made,  it  appears  from  the  statute,  that  the  inhabitants  of  the  bivgh  had  a  right  to  land 
at  that  point,  and  if  so,  to  proceed  fiirther  on. 

[Lord  Chancellor. — How  can  you  distinguish  the  inhabitants  of  the  burgh  from  the  general 
public  ?    How  are  you  to  define  an  "  inhabitant "  ?  Whattest  of  residence  are  you  to  fix  upon  ?] 

It  would  perhaps  be  very  difficult  to  draw  any  sound  distinction,  but  there  is  at  least  an 
allegation  in  the  condescendence,  that  the  inhabitants  have  been  in  the  practice  of  using  the 
roads  irrespective  of  the  roads  being  public. 

[Lord  Chancellor.— I  think  such  a  meaning  cannot  be  attached  to  the  condescendence, 
which  merely  says  that  the  inhabitants  have  been  in  the  habit  of  using  the  road,  meaning  thereby 
as  part  of  the  public,  they  being  of  course  likely  to  use  the  roads  most  frequently  from  living  m 
the  neighbourhood.] 

Lastly,  it  is  inept  to  say,  that  the  Magistrates  had  ever  made  a  renunciation  of  the  right  of  the 
public  to  these  roads.  It  is  obvious  they  had  no  authority  to  do  so,  and  could  not  do  so 
effectually  in  point  of  law. 
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Lord  Chancellor  Cranworth. — My  Lords,  this  question  is  one  which  lies  within  very 
narrow  limits.  I  have  come  to  the  conclusion,  that  the  Court  of  Session  has  substantially 
arrived  at  a  correct  decision  (there  may  be  a  little  inaccuracy  in  form)  upon  the  main  issues.  I 
do  not  think  it  would  be  useful  to  the  parties,  and  might  indeed  be  inconvenient  to  them,  to 
leave  the  matter  any  longer  in  doubt ;  and,  therefore,  I  proceed  to  state  the  view  I  take  upon 
this  subject. 

The  question  arises  in  this  way.  Mr.  Archibald  Campbell  is  the  proprietor  of  a  mansion  and 
park  called  Blythswood,  which  is  bounded  on  the  north  by  the  river  Clyde,  flowing  westward, 
and  on  the  west  by  the  river  Cart,  flowing  northward  into  the  Clyde — ^the  north-western  extrem- 
ity of  his  park  and  grounds  being  at  the  confluence  of  those  two  rivers.  To  the  east  of  this  park 
is  situate  the  town  of  Renfrew ;  and  being  annoyed,  I  suppose,  by  what  he  considered  the  unlaw- 
ful intrusion  of  persons  from  that  town  and  neighbourhood,  through  his  park  up  to  the  Clyde, 
near  the  confluence  of  the  Clyde  and  the  Cart,  to  the  north-western  extremity  of  his  grounds,  he 
instituted  this  proceeding,  which  is  an  action  of  declarator,  in  order  to  have  a  decree  by  the 
Court  of  Session,  that  he  was  entitled  to  the  exclusive  possession  of  his  paric,  and  to  exclude  all 
persons  from  asserting  a  right  of  way.  The  defenders  are  certain  inhabitants  of  the  town  of 
Renfrew,  who,  I  suppose,  are  meant  to  represent  the  parties  who  assert  this  right  of  way.  They 
say  that  Mr.  Campbell  cannot  succeed  in  the  allegation  which  he  has  instituted,  because  there 
is,  certainly  on  the  part  of  the  inhabitants  of  Renfrew,  but  more  generally,  on  the  part  of  the 
public,  a  right  of  way  from  Renfrew,  or  from  a  point  in  his  grounds  (described,  I  think,  as  the 
gamekeeper's  lodge)  at  the  east  side  of  his  grounds  coming  from  Renfrew,  up  to  the  confluence 
of  the  Cart  and  the  Clyde.  Though  there  is  reference  to  two  paths,  exactly  the  same  reason 
applies  to  the  one  as  to  the  other.  I  will  deal  with  that  only  which  is  the  subject  of  the  first 
issue  directed,  called  the  "Meadowside  Road,"  or  the  "Waterside  Road."  The  defenders, 
therefore,  as  part  of  the  public,  say  that  Mr.  Campbell  cannot  have  the  declarator  he  asks  for, 
because  they,  as  well  as  the  rest  of  the  public,  have  a  right  of  way  from  Renfrew  up  to  his 
grounds — (that  is  not  disputed) — to  a  place  called  the  gamekeeper's  lodge,  and  from  thence, 
adross  his  grounds,  to  the  confluence  of  the  Clyde  and  the  Cart  The  Lord  Ordinary,  I  believe, 
ordered  these  defenders  to  make  a  condescendence.  They  did  so,  and  stated  more  at  length  the 
nature  of  their  claim  to  this  right  of  way.  The  result  was,  that  in  the  end,  the  Court  of  Session 
directed  four  issues  to  be  tried,  two  of  them  relating  to  the  public  right  claimed — first  to  the 
" Meadowside  Road,"  and,  secondly,  to  the  other  road  called  the  '*  High  Road;"  and  also  two 
others,  in  which  the  issue  was  directed,  not  for  the  purpose  of  trying  whether  there  was  a  public 
right,  but  whether  there  was  a  right  to  this  road  on  the  part  only  of  the  inhabitants  of  Renfrew. 

The  pursuer  Mr.  Campbell  objects  to  the  direction  and  trial  of  any  such  issues,  and  objects  to 
those  issues  upon  two  grounds  principally.  I  deal  first  with  the  interlocutor  directing  the  issues 
as  to  the  public  right  He  says,  that  whatever  right  there  ever  was,  has  been  extinguished  by 
an  act  of  parliament  passed  in  1835  ;  ^^^  ^^^^  therefore,  the  issues  directing  a  trial,  to  ascertain 
whether,  for  40  years  or  from  time  immemorial,  there  has  existed  a  public  footpath  (describing 
it)  along  the  south  side  of  the  river  Clyde,  and  proceeding  so  and  so,  is  absurd  ;  because  it  is 
impossible  that  it  can  have  existed  from  time  immemorial,  and  because,  if  it  did  exist  from  time 
immemorial  up  to  1835,  it  was  then  destroyed  by  act  of  parliament. 

I  agree  with  the  pursuer  in  his  argument,  that  that  was  a  question  to  be  decided  by  the  Court 
before  any  issue  whatever  was  directed.  The  Court  had  no  right  to  impose  on  the  parties  the 
burden  and  expense  and  trouble  of  trying  an  issue  as  to  the  existence  of  a  right  of  way,  if  in 
point  of  law  it  were  clear  that  that  right  of  way  had  been  extinguished  by  act  of  parliament 
That,  therefore,  was  a  question  to  be  preliminarily  decided.  If  the  construction  put  on  that  act 
of  parliament  bv  the  pursuer  be  correct,  he  makes  out  his  proposition  that  the  issue  has  been 
wrongly  directed.  Supposing  him  to  fail  in  that,  then  he  says  that  the  issue  is  wrongly  directed, 
because  the  interlocutor  directs  an  issue  to  inquire  whether,  from  time  immemorial,  there  has 
been  a  right  of  way  along  the  south  bank  of  the  Clyde,  proceeding  onwards  to  the  confluence  of 
the  rivers ;  for  he  says  that  there  can  be  no  such  thing  known  to  the  law  as  a  public  right  of  way 
terminating  only  in  the  confluence  of  the  two  rivers,  though  they  be  navigable  rivers ;  and 
what  is  contended  for,  he  says,  is  not  that,  but  a  right  of  way  up  to  their  confluence,  and  then 
along  the  path  to  the  left,  or  on  to  the  river  to  Glasgow  and  other  places.  Now,  my  Lords,  on 
that  subject  I  do  not  believe  that  there  exists  any  diflference  between  the  law  of  Scotland  and  the 
law  of  this  country.  I  believe  the  pursuer  is  quite  right  in  saying  that  a  public  right  of  way 
means  necessarily  a  right  to  the  public  of  passine  from  one  public  place  to  another  public  place. 
It  is  suggested  that  that,  though  the  law  of  England,  is  not  the  law  of  Scotland  ;  but  that  there 
may  be  in  Scotland  a  public  right  of  way  from  a  given  spot,  going  nowhere,  but  coming  back  to 
the  same  spot.  I  doubt  if  that  be  the  law  of  Scotland,  any  more  than  it  is  the  law  of  England. 
It  is  not  necessary  to  decide  that ;  and  I  only  advert  to  it  for  the  purpose  of  not  having  it  sup- 
posed that  this  House  acquiesces  in  that  point  without  further  argument,  or  that  that  is  a  correct 
view  of  the  law  as  suggested  by  the  Dean  of  Faculty. 

Having  stated  what  the  two  propositions  are  with  which  we  have  to  deal,  I  will  state  to  your 
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Lordships  why  I  conceive  that  this  act  of  parliament  has  not  the  operation  which  is  contended 
for  by  the  pursuer.  And  for  the  purpose  of  seeing  what  the  effect  of  the  act  of  parliament  is,  I 
must  assume  that,  but  for  the  act  of  parliament  the  defenders  have  this  right  of  way  to  the  fullest 
extent  they  can  possibly  contend  for.  Let  me  assume,  therefore,  that  the  defenders,  up  to  the 
year  1835,  had  a  right  of  way  from  the  gamekeeper's  lodge  (taking  that  as  the  terminus  a  quo) 
up  to  the  confluence  of  the  rivers  ;  that  they  were  in  the  habit  of  passing  there  by  hundreds  in 
a  day,  going  to  the  Clyde  or  to  the  Cart  to  the  left,  and  going  along  the  towing-path  up  to 
Paisley  and  other  places  in  that  direction.  You  must,  for  the  purpose  of  this  argument,  assume 
that  to  be  the  case.  Was  that  right  extinguished  by  the  act  of  parliament  .f^  Now,  I  think 
it  would  be  matter  of  deep  regret  if  this  House  felt  itself  bound,  or  if  any  Court  felt  itself 
bound,  to  consider  these  private  acts  with  such  fatal  strictness  as  is  contended  for  by  this 
pursuer.  The  object  of  this  act  of  parliament  was  to  enable  certain  trustees  to  improve  the 
navigation  of  the  river  Cart.  I  must  assume,  for  the  purpose  of  the  argument,  that  there  was, 
at  the  time  of  passing  this  act  of  parliament,  this  right  of  way,  or  that  there  were  these  rights 
of  way,  that  are  contended  for.  That  being  the  object  of  the  act,  of  course  the  interest  of  Mr. 
Campbell,  the  proprietor  of  Blythswood,  had  to  be  considered  and  protected.  The  proposed 
towing  path  would  run  along  his  grounds.  In  order,  I  suppose,  to  secure  his  concurrence,  or  as 
an  act  of  justice  to  him,  the  legislature  provided  certain  securities,  that  he  should  not  be,  more 
than  was  absolutely  necessary,  inconvenienced  or  damaged  by  the  making  of  this  towing  path. 
For  that  purpose  it  provides,  that  it  shall  not  be  in  the  power  of  the  trustees  to  appropriate,  for 
the  purposes  of  the  act,  the  lands,  ground,  or  other  heritages  situate  to  the  east  of  the  line 
marked  and  defined  upon  the  plan.  There  was  a  line  drawn  along  from  the  Clyde  on  the  east 
side  of  the  towing  path,  and  they  say  that  it  shall  not  be  lawful  for  the  trustees  to  enter  upon 
any  land  to  the  east  of  that  line,  or  to  raise  the  towing  path  above  a  certain  height ;  and  that  the 
lands  or  grounds  situate  to  the  west  of  that  line  shall  be  appropriated  exclusively  to  the  widening 
and  deepening  of  the  river  and  canal,  with  a  wharf  or  landmg  place  for  the  use  and  convenience 
exclusively  of  passengers,  with  the  luggage  belonging  to  such  passengers.  Now,  what  is  the 
object  here  ?  The  trustees,  for  the  benefit  of  the  public  and  for  themselves,  were  to  be  at  liberty 
to  make  a  towing  path,  but  not  in  the  slightest  degree  to  interfere  beyond  the  specified  line  with 
the  grounds  of  Blythswood.  Supposing  there  were  no  other  clause,  or  supposing  there  were 
nothing  about  fencing,  would  it  not  be  a  monstrous  conclusion,  that,  upon  the  assumption  that 
there  was  a  right  of  way  up  to  this  line,  to  pass  along  the  line,  and  go  round  by  the  banks  of  the 
Gyde  upon  the  north — ^supposing  that  there  was  a  right  of  way  to  be  used  by  all  the  Queen's 
subjects  at  any  time  and  for  any  purpose,  can  we  imagine,  because  an  act  of  parliament  was 
made  authorizing  the  trustees  to  make  a  towing  path,  that  it  was  meant,  by  a  side  wind  as  it 
were,  to  annihilate  the  right  of  the  public  to  pass  where  they  had  from  time  immemorial  been  in 
the  habit  of  passing  ?  I  think  such  a  construction  would  be  an  extremely  forced  one,  and  that 
this  House  and  every  court  of  justice  would  be  astute  rather  to  construe  it  in  any  other  way.  I 
do  not  feel  myself  driven  to  anything  like  astuteness,  as  I  only  take  the  words  as  I  find  them. 
It  does  not  say  that  the  making  of  a  towing  path  is  to  exclude  those  who  had  a  right  to  go  along 
there  from  continuing  to  do  so.  But,  then,  it  is  said  that  they  are  to  make  the  towing  path  the 
whole  way  up  to  the  Clyde.  Then  it  is  said,  if  you  make  it  entirely  up  to  the  Clyde,  (I  anticipate 
for  a  moment  the  fencing  clause,)  it  will  prevent  anybody  coming  up  from  the  side.  I  think  that 
is  a  most  forced  construction  ;  and  it  is  quite  clear  that  it  was  not  contemplated  that  the  fence 
should  exclude  any  one,  for  it  is  expressly  provided,  that  Mr.  Campbell  shall,  for  the  benefit  of 
his  house  and  its  inhabitants,  have  the  use  of  this  towing  path  and  landing  place  as  he  may 
think  fit.  So  it  is  quite  clear  that  some  access  was  contemplated  from  the  grounds  into  some 
part  of  this  towing  path. 

Then  comes  the  loth  section,  the  one  calculated  to  raise  the  greatest  doubt,  which  certainly 
enacts,  that  the  trustees  shall  be  bound  and  obliged  to  fence  and  enclose  the  towing  path  on  the 
east  side,  along  its  whole  extent,  from  time  to  time.  No«7,  what  is  contended  is  this,  that  if  that 
is  to  be  construed  strictly,  (and  why,  it  is  said,  should  it  not  ?)  there  must  be  a  fence  from  the 
Paisley  end  all  the  way  up  to  the  river  Clyde  ;  and  that,  they  say,  necessarily  excludes  the  notion 
of  anybody  coming  along  the  side  of  that  river  from  the  east  or  north,  and  going  thence  to  the 
confluence  of  the  two  rivers.  My  Lords,  I  can  only  say  that,  in  my  opinion,  when  we  look  at  the 
nature  of  the  act,  which  in  this  case  was  only  to  make  improvements,  as  between  the  trustees  of 
a  certain  navigation  and  the  owner  of  the  lands  to  be  affected  by  that  navigation,  we  must  not 
construe  the  act  in  such  a  way  as  to  annihilate  rights  of  the  publit,  which  never  came  into 
contemplation. 

If  it  nad  not  been  for  the  circumstances  to  which  I  have  adverted,  I  should  be  of  opinion,  that 
the  trustees  were  to  make  a  fence  that  should  not  prevent  parties  having  a  right  of  way,  still 
going  along  it  in  some  convenient  fhode.  The  circumstances  I  have  already  glanced  at,  seem  to 
me  to  put  this  matter  beyond  all  possible  doubt.  It  is  said  that  the  wharf  they  were  to  make 
can  only  be  used  by  persons  coming  in  vessels.  It  provides — "  that  Archibald  Campbell,  bis 
heirs  and  successors,  shall  have  the  use  of  the  said  wharf  in  common  with  others  entitled  to  use 
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the  same,  as  a  place  of  landing  and  embarkation  for  themselves,  and  all  other  persons  residing 
at  BlythsWood  House,  or  bond  fide  resorting  thereto,  or  coming  therefrom,  and  of  landing  and 
embarking  their  luggage.*'  If  the  contention  of  the  pursuer  is  to  prevail  to  its  utmost  extent, 
Mr.  Campbell  never  could  have  the  benefit  of  the  landing  place  or  of  the  wharf ;  for  if  there  is 
to  be  a  fence  the  whole  way  from  Paisley  end  up  to  and  into  the  Clyde,  there  would  be  no  pos- 
sibility of  his  getting  there.  It  is  quite  clear,  that  when  the  legislature  said  that  they  were  to 
make  a  fence,  they  contemplated  a  fence  all  along,  so  far  as  that  could  be  made  consistently 
with  existing  rights.  Certainly  it  must  be  qualified  with  reference  to  the  right  given  to  Mr. 
Campbell ;  and  having  to  be  qualified  at  all,  the  inference  is  irresistible,  that  the  legislature 
never  meant  any  fence  to  be  made  to  interfere  with  rights  of  way  to  which  that  fence  would  have 
been  injurious.  It  appears  to  me,  therefore,  that  your  Lordships  may  safely  come  to  the  con- 
clusion, that  this  act  of  parliament  meant  to  leave  the  rights  of  the  public  (if  rights  they  had) 
over  the  grounds  of  Blythswood,  just  as  they  were,  and  did  not  mean  to  give  or  take  away  any 
right  whatever. 

That  being  so,  then  we  come  to  the  point,  whether  or  not  the  right  that  is  contended  for  is  a 
right  that  can  exist  It  is  said  that  it  cannot — that  there  is  no  such  right  known  to  the  law  as 
the  right  here  described,  because  it  is  not  described  as  a  right  of  way  from  one  public  place  to 
another  public  place,  but  a  right  of  way  from  a  public  place  to  the  confluence  of  two  rivers.  It 
is  said  that  that  is  not  what  the  parties  meant  to  try ;  nor  is  it  such  a  right  as  can  exist,  because 
the  confluence  of  two  rivers  is  not  necessarily  a  public  place.  I  should  have  been  extremely 
sorry  that  the  House  should  have  felt  itself  bound  (if  it  had  so  felt)  to  decide  this  question  upon 
any  such  trivial  and  technical  ground  as  that  argument  suggests.  But  I  am  of  opinion,  and 
advise  your  Lordships  not  to  listen  to  that  argument,  and  for  this  reason  :  What  we  have  to  look 
to  is  to  see  whether  the  issue  directed  is  directed  in  such  a  form  as  may  represent  a  good  right 
of  way.  It  will  be  for  the  defenders,  the  respondents,  to  make  out  "  that,  from  time  immemorial, 
or  for  forty  years,  there  has  existed  a  public  path  or  foot  road,  sometimes  called  the  Laigh  Road 
or  Meadowside  Road,  or  Waterside  Road,  leading  from  the  burgh  of  Renfrew,  or  the  grounds  or 
territory  thereof,  entering  the  land  of  the  defender  (appellant)  at  a  point  at  or  near  the  recently 
constructed  shipbuilding  yard  of  James  Henderson  and  Son,  passing  through  the  defender's 
(appellant's)  lands,  along  the  south  bank  of  the  river  Clyde,  and  proceeding  onwards  to  the 
rivers  Cart  and  Clyde,  at  a  point  at  or  near  the  confluence  of  the  said  rivers."  Now,  supposing 
that  that  was  not  a  public  place,  still  the  respondent  may  have  been  entitled  to  a  public  right  of 
way  proceeding  in  that  direction  ;  because,  if  he  is  entitled  to  a  public  right  of  way  proceeding 
in  that  direction,  up  to  what  is  not  itself  a  public  place,  but  yet  has  a  right  to  go  on  to  the  public 
place,  it  will  be  strictly  true  to  say,  that  he  has  a  right  of  way  from  the  place  in  question,  up  to 
the  spot  in  question,  viz.  the  confluence  of  the  rivers.  The  question,  therefore,  does  not  arise, 
whether  the  confluence  of  the  two  rivers  is,  or  is  not,  within  the  meaning  of  the  words  *'a  public 
place," — the  terminus  a  quoy  or  terminus  ad  quern,  making  a  good  public  way.  The  question  is, 
not  whether  these  defenders  have  a  right  of  way  going  from  one  of  those  points  up  to  the  other, 
and  going  on  further,  but  whether  they  are  entitled  to  a  right  of  way  which  traverses  that  line  ; 
and  that  may  be  either  because  the  point  at  which  they  arrive  is  itself  a  public  point  constituting 
a  good  terminus,  or  it  may  be  that  they  have  a  good  right  of  way  from  a  valid  terminus  a  quo 
going  up  to  the  point  in  question,  because  they  have  a  right  to  go  farther  on  to  a  good  terminus 
ad  quern, 

I  should  have  been  glad  if  the  form  of  directing  these  issues  were  more  strict,  and  more  in 
analogy  to  the  form  adopted  here ;  but  I  cannot  say  that  it  is  a  form  which  does  not  raise  the 
real  point,  and  therefore  I  do  not  feel  myself  called  upon  to  advise  your  Lordships  to  make  any 
variation,  by  reason  of  the  form  being  not  strictly,  perhaps,  that  which  your  Lordships  would 
think  might  have  been  adopted.  Upon  the  whole,  therefore,  it  appears  to  me,  that  if  the  issue 
made  out  that  there  was  no  annihilation  of  a  right  of  way  (supposing  a  right  of  way  did  ever 
exist)  by  act  of  parliament,  the  issue  was  properly  framed  to  raise  that  question. 

That  disposes  of  the  question  as  to  the  nrst  two  issues.  As  to  the  last  two,  I  confess  I  concur 
in  the  view  of  the  appellant  here.  I  do  not  think  that  any  case  is  made  upon  the  conde- 
scendence to  entitle  the  parties  to  raise  the  question,  even  if  these  issues  were  directed,  that  the 
right  could  in  point  of  law  exist  The  averments  are  all  in  the  same  form — that  the  public  have, 
from  time  immemorial  or  for  forty  years,  possessed  and  .enjoyed  the  right  in  question.  What  is 
attempted  to  be  raised  by  those  last  two  issues  is  this, — that  supposing  it  is  not  made  out  that 
there  was  a  general  right  on  the  part  of  all  the  public  to  use  these  roads,  yet  there  has  existed  a 
special  private  right  on  the  part  of  the  inhabitants  of  Renfrew,  to  use  them  for  their  special  and 
private  benefit  That  is  what  is  attempted  to  be  raised  by  the  last  two  issues  ;  but  that  is  not 
the  true  construction  of  the  condescendence.  When  it  is  said  that  the  roads  in  question  have 
been  used  by  the  public,  and  particularly  by  the  inhabitants  of  Renfrew,  that  only  means  that 
they  have  been  used  by  the  public,  and,  of  course,  more  often  by  the  inhabitants  of  Renfrew, 
becau-e  it  is  a  way  coming  closely  from  the  town  of  Renfrew,  and  proceeding  in  the  opposite 
direction.    They  would  be  the  parties  who  would  ordinarily  use  it,  but  it  is  impossible  for  the 
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pursuer  to  have  inferred  from  that  condescendence  that  any  such  question  was  meant  to  be 
raised  as  is  raised  by  the  last  two  issues.  I  think,  therefore,  that  those  issues  ought  to  be 
entirely  disallowed  and  struck  out.  It  is  merely  what  is  called,  in  the  Courts  of  Common  Law, 
catching  at  a  Norfolk  groat ;  because  it  is  not  a  matter  that  either  of  the  parties  meant  to  bring 
into  discussion.  The  real  question  was  the  construction  of  the  act  of  parliament ;  and  on  that 
subject  I  think  the  appellant  has  entirely  failed. 

The  course  I  propose  to  pursue  is,  to  vary  the  interlocutor  directing  the  issues,  by  confining 
the  issues  to  the  first  two,  and,  as  to  those  issues,  to  affirm  the  interlocutor  ;  and  as  to  the  other 
two,  to  direct  them  to  be  struck  out.  I  should  be  glad  to  hear  any  suggestion  from  the  bar,  as 
to  the  way  in  which  that  could  best  be  done. 

Dean  of  Faculty, — Perhaps  I  may  be  allowed  to  suggest,  that  the  first  interlocutor  might  be 
separately  affirmed,  and  probably  the  second  interlocutor  might  be  varied  ;  or  a  remit  might  be 
made  to  the  Court  to  allow  the  first  two  issues,  and  not  the  next  two  issues. 

Lord  Chancellor. — The  first  and  second  issues  were  quite  right,  and  therefore  the  inter- 
locutor might  be  varied  and  so  amended  ;  and  we  might  remit  to  the  Court  the  issues,  with  a 
declaration  that  the  first  two  ought  to  be  tried,  and  the  next  two  struck,out. 

Dean  of  Faculty, — The  instruction  of  the  House  might  be,  to  allow  the  first  two  issues,  and 
disallow  the  third  and  fourth. 

Lord  Chancellor. — 1  move  that  the  first  interlocutor  be  affirmed — that  the  second  be 
varied — that  of  the  issues  directed  by  the  second  interlocutor,  the  first  two  issues  be  allowed, 
and  the  last  two  disallowed— and,  with  that  declaration,  that  the  second  interlocutor  be  remitted 
to  the  Court  of  Session.  With  regard  to  the  costs  and  expenses,  I  confess,  though  there  is  thus 
a  little  variation,  that  I  am  very  much  inclined  to  give  the  respondents  their  costs,  because,  in 
truth,  it  is  a  mere  accident  that  there  is  any  variation  at  all.  No  doubt  the  substantial  question 
has  been  decided  against  the  appellant ;  and  therefore  I  am  of  opinion,  though  there  is  that 
variation,  that  the  appellant  must  pay  the  costs,  except  such  as  are  occasioned  by  the  variation 
as  to  the  last  two  issues. 

Interlocutors  varied* 

First  Division. — ConneU  and  Yio;^,  Appellants  Solicitors, — Grahame,  Weems  and  Grahame, 
JRespondents'  Solicitors, 


MAY  10,  1853. 

J.  C.  Halkett  Craigie  Inglis,  &c.,  Appellants.v,  Charles  Halkett  Craigie 

Inglis,  Respondent. 

m 

Entail — Prescription — Registration — Entail  by  reference — Two  entails  were  executed  with  refer- 
ence to  the  lands  of  H — the  one  in  1704,  and  the  other  in  1730.  The  first  deed  reserved  full 
powers  of  alteration  in  favour  of  the  entailer^  who  was  also  the  maker  of  the  second  deed.  The 
second  deed  was  inconsistent  with  the  firsts  and  was  not  recorded  in  the  register  of  tailzies. 
The  investiture  subsequent  to  1730,  and  all  following  titles^  were  based  upon  the  second  deed 
exclusively^  unless  it  were  held  that  a  clause  of  reference  which  it  contained  to  the  first  deed 
were  sufficient  to  make  that  deed  the  basis  of  the  title. 

Held  (affirming  judgment),  that  the  clause  was  insufficient  for  that  purpose;  that  the  second 
deed  must  be  taken  as  the  sole  basis  of  the  investiture  from  \T}fi  downwards ;  and  that  the  first 
deed  having  remained  unfeudalized  for  upwards  of  ^o  years,  while  tlte  second  was  never 
recorded f  the  lands  were  not  subject  to  the  fetters  of  entail.^ 

The  defenders  appealed  against  the  interlocutor  of  the  Court  of  Session  of  i8th  Nov.  1851, 
niaintaiping  that  it  ought  to  be  reversed — i.  Because  the  mutual  bond  of  tailzie  of  1704  was 
the  original  entail  both  of  Dumbamie  and  Halhill,  and  was  duly  recorded,  and  the  respondent 
possessed  under  titles  engrossing  restrictions  prohibiting  sale,  &c.,  conform  to  that  recorded  deed. 
2.  Because  the  conveyance  in  the  marriage  contract  of  1730  was  propulsive  of  the  fee,  and  was 
made  under  conditions,  the  same  substantially  as  those  in  the  deed  of  1704,  and  conform  to 
that  deed,  and  did  not  therefore  require  to  be  recorded  in  the  register  of  entails.  3.  Because 
the  marriage  contract  of  1730,  and  crown  charter  of  1731,  did  not  impose  cross  forfeitures  on  the 
two  estates,  and  could  not  effectually  have  done  so,  without  the  running  of  a  prescriptive  period, 
which  the  sale  of  Dumbamie  in  1754  prevented. 

The  respondent  supported  the  interlocutor  on  the  following  grounds — i.  The  respondent  and 

*  See  previous  report  14  D.  54 ;  24  Sc.  Jur.  17.        S.  C.  25  Sc.  Jur.  397. 
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his  predecessors  having  possessed  the  lands  of  Haihill  and  others  for  a  period  greatly  exceeding 
forty  years,  under  the  entail  in  the  marriage  contract  of  1730,  which  was  not  recorded  in  the 
register  of  tailzies,  and  was  essentially  different  from  the  previous  entails,  it  became  the  basis  of 
a  new  prescriptive  investiture,  under  which  he  was  entitled  to  sell  the  estate.  2.  The  disposition 
of  tailzie  of  1704  is  not  a  valid  and  subsisting  entail,  so  far  as  regards  the  lands  of  Haihill  and 
others,  sold  to  Mr.  Rintoul,  in  respect  it  was  never  followed  by  infeftment  or  feudal  investiture, 
or  acted  upon  in  any  way. 

Lord  Adv.  Moncrieffsjid.  Tumbull^  for  appellants. — The  respondent  has  no  power  to  sell  the 
estate  of  Haihill,  which  he  holds  under  the  entail  of  1704.     The  marriage  contract  of  1730  was 
not  a  new  entail,  but  contained  substantially  the  same  destination  and  the  same  fettering  clauses 
as  the  deed  of  1704,  which  clauses  are  easily  reconciled  by  the  rule — applicando  singula  singulis. 
It  is  clear  that  John  Craigie  the  elder,  of  Haihill,  did  not  intend  to  create  any  new  entail  by  the 
deed  of  1730,  for  the  entailing  clauses  of  the  latter  deed  conclude  thus—"  conform  to  the  bond 
of  mutual  taillie"  of  1704 — which  means,  that  the  bond  of  1704  was  the  warrant  and  origin  of 
those  provisions  and  conditions.     There  are,  no  doubt,  two  slight  variations — one  where  the 
power  of  leasing  is  extended  ;  but  inasmuch  as  this  was  in  effect  only  a  release  from  fetters,  it 
would  not  require  to  be  separately  recorded  in  the  register.     The  other  variation  is,  that  the 
heirs  of  HalhiU  are  required  to  assune  the  name  and  arms  of  Dumbamie ;  but  this  cannot  be 
relied  on  as  an  indication  of  intention  to  supersede  the  prior  entail.     It  is  said  that  the  deed  of 
1730  was  a  new  entail,  because  it  contained  one  set  of  fettering  clauses  applicable  to  both 
estates,  and  thus  that  a  forfeiture  of  one  would  be  a  forfeiture  of  both.    'But  we  contend  that 
these  fetters  must  be  construed  appiicando  singula  singulis,  in  which  case  the  two  deeds  are 
quite  reconcileable — ^as  was  done  in  the  Gartmore  case^  Bontine  v.  Graham^  13  S.  D.  905;   I 
Rob.  App.  Ca.  347.     This  case  differs  materially  from  the  Skermorlie  case,  E.  Eglinton  v. 
Montgomery y  4  D.  B.  M.  425;  2  Bell's  App.  149;  for  there,  there  was  no  reference  to  the  pre- 
vious entail,  whereas  here  there  is  an  express  reference  in  the  deed  of  1730  to  that  of  1704. 
Then  it  is  said,  that  assuming  the  deed  of  1730  to  be  no  alteration  of  that  of  1704,  still  the  latter 
was  never  recorded,  while  the  crown  charter  proceeded  on  it  alone.     But,  according  to  the  true 
construrtion  of  the  statute  1685,  c.  22,  **  the  original  taillie,"  which  requires  to  be  recorded,  is  not 
necessarily  that  on  which  the  investment  proceeds— at  least  where  there  is  no  question  of  two 
competing  investitures ;  and  we  say,  therefore,  that  the  deed  of  1704  is  as  much  within  the 
meaning  of  the  statute  as  the  deed  of  1730,  and  that  it  entered  the  investiture,  being  sufficiently 
referred  to  and  incorporated  with  the  charter.     The  cases  cited  on  the  other  side  do  not  apply 
in  the  circumstances  of  the  present  case. 

SoL'Gen,  Bethell  2ji6.  Anderson  Q.C.,  for  respondents. — This  is  a  question  of  construction  of 
deeds  of  entail — as  to  which,  and  the  strictness  of  the  rules,  see  Sandford  on  Entails,  p.  275 ; 
Morehead  v.  Morehead^  i  Sh.  &  M*L.  56 ;  Skarpe  v.  Sharpe,  ibid,  594.  We  say  that  the  deed 
of  1730  is  a  revocation  of  that  of  1704,  because  it  in  terms  purports  to  be  so,  and  it  makes  anew 
destination,  and  contains  different  powers,  conditions  and  penalties.  The  plain  object  of  the 
deed  1730  was  to  amalgamate  the  two  estates,  and  therefore  there  is  one  destination,  and  there 
is  only  one  set  of  prohibitory,  irritant  and  resolutive  clauses,  and  hence  an  irritancy  in  any  single 
portion  of  the  combined  estate  is  made  to  cause  a  forfeiture  of  the  whole.  Now  the  entail  of 
1730  is  in  its  terms  and  structure  a  perfect  and  complete  deed  in  itself,  not  depending  on  any 
former  entail,  but  relying  on  the  force  of  its  own  provisions.  The  slight  reference  to  the  deed 
of  1704  is  a  mere  historical  allusion,  having  nothing  to  do  with  the  title  given  by  the  deed  of 
1730  itself.  It  has  been  often  decided,  that  a  mere  general  reference  to  an  old  entail  has  no 
effejt  in  keeping  that  entail  alive — Stewart  v.  E,  Mansfield,  6  D.  1079  ;  5  BelPs  App.  Ca.  139. 
Besides  the  general  scope  and  structure  of  the  deed,  there  are  various  important  changes  made 
in  the  conditions  affecting  the  lands  of  HalhiU,  quite  irreconcileable  with  the  deed  of  1704, 
Thus  the  heir  is  to  bear  the  name  and  arms  of  Dumbamie — he  is  at  liberty  to  grant  long  leases 
— there  is  no  reserved  power  of  revocation — and  there  is  a  power  of  burdening  the  lands  to  a 
greater  extent— also  the  destination  is  quite  different  Again,  the  charter  was  expede  on  the 
procuratory  in  the  deed  of  1730,  and  there  has  been  possession  ever  since,  creating  a  prescriptive 
title.  But  this  deed  of  1730  having  never  been  recorded,  is  null — Munro  v.  Drummond^  14  S. 
453.  Again,  when  an  heir  of  entail  completes  his  title  on  an  investiture  differing  in  important 
particulars  from  the  original  entail,  this  becomes  a  new  entail — Brootnfield'v.  Paterson,  M.  1 5,618  ; 
and,  when  prescribed  upon,  becomes  the  governing  investiture — Paterson  v.  Purvesy  i  Sh.  App. 
401  ;  E,  Eglinton  v.  Montgomery,  supra;  Stewart  v.  E,  Mansfield^  supra.  The  deed  of  1730 
was  not  a  mere  deed  for  propelling  the  fee,  as  in  Hay  Newton,  14  S.  1031.  In  the  Gartmore 
case,  supray  cited  on  the  other  side,  the  two  estates  were  not  blended  together  in  one  entailed 
estate,  but  were  disponed  separately,  and  under  different  destinations.  The  charter  in  that  case 
was  a  charter  by  progress,  and  it  did  not  profess  to  go  beyond  the  two  procuratories  of  resigna- 
tion in  the  two  deeds  of  entail  on  which  it  proceeded  ;  whereas  the  deed  of  1730,  on  which  the 
present  procuratory  of  resignation  proceeded,  was  essentially  a  new  entail. 
Lord  Chancellor  Cranworth. — In  this  case  I  shall  not  ask  your  Lordships  for  any  time 
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to  consider,  but  will  move  your  Lordships  at  once  to  confirm  the  interlocutor  of  the  Court  of 
Session.  The  question  arises  in  this  way.  In  the  year  1704,  two  brothers,  James  Craigie  the 
elder  brother,  and  John  Craigie  the  younger  brother,  were  each  of  them  seised  in  fee  of  a  certain 
estate  in  Scotland.  James  Craigie  was  seised  of  an  estate  of  Dumbamie,  and  John  Craigie  was 
seised  of  an  estate  of  Halhill.  It  appears  that  James  Craigie  had  no  children.  John  Craigie 
had  a  son,  John  Craigie,  and  some  other  children.  They  came  to  an  arrangement,  for  family 
reasons,  to  execute  a  deed  of  mutual  settlement,  and  they  executed  for  that  purpose  a  bond, 
whereby  James  Craigie  settled  his  estate  of  Dumbarnie  on  himself,  and  afterwards  upon  his  issue 
male,  if  he  should  have  any,  and  I  believe,  in  default  of  issue  male,  on  issue  female,  and  in  de- 
fault of  any  issue  of  his  own,  then  to  his  brother  John  Craigie,  restricting  it  to  his  heirs  male — 
or  in  default  of  heirs  male,  to  his  heirs  female.  Then  ultimately  his  estate  of  Dumbarnie,  on 
failure  of  all  this,  was  to  revert  to  himself  and  his  heirs  general.  Then,  with  regard  to  Halhill, 
John  settled  it  exactly  in  the  same  way  mutatis  mutandis.  His  heirs  male  took  in  the  first 
instance,  and  then  his  heirs  female,  and  ultimately  he  reserved  the  estate  to  his  own  heirs 
general.  As  to  each  estate,  therefore,  these  persons  reserved  to  themselves  the  power  of  altering 
the  limitations  as  they  should  think  fit. 

This  deed  having  been  thus  executed  and  recorded,  created  a  valid  estate  in  tail — ^valid  as 
against  heirs,  and  valid  as  against  creditors  also,  so  far  as  Dumbarnie  was  concerned.  Dum- 
barnie was  duly  feudalized  by  virtue  of  a  charter  which  was  granted  in  pursuance  of  a  procuratory 
of  resignation.  With  regard  to  Halhill,  there  was  no  such  charter  ever  granted.  I  do  not  know 
that  this  is  very  material.  However,  it  may  possibly  have  some  importance ;  therefore  it  is  as 
well  to  advert  to  the  fact,  that  the  estate  of  Halhill  was  never  duly  feudalized. 

So  matters  remained  for  a  few  years,  when  James,  in  pursuance  of  the  power  which  was 
reserved  to  him  to  revoke  or  alter  any  of  those  dispositions,  executed  another  deed,  by  which  he 
did  revoke  the  ultimate  limitation  to  his  own  heirs,  by  interposing,  after  the  estate  which  was 
to  go  to  John  and  his  heirs  male,  another  estate  to  some  collateral  branch  of  the  family,  the 
Craigies  of  Kilgraston,  and  some  other  heirs,  to  come  in  after  the  failure  of  the  issue  of  John, 
and  before  the  ultimate  limitation  to  his  own  heirs.     That  also  was  duly  feudalized. 

In  that  state  of  things,  James  died  without  issue.  The  consequence  of  that  was,  that  John, 
and  those  who  were  to  come  after  him,  became  entitled  under  this  deed  to  the  estate.  In  the 
year  1730,  the  eldest  son  of  John,  who  would  be  the  heir  in  tail  in  due  course,  married,  and, 
upon  his  marriage,  a  marriage  settlement  was  executed,  whereby  John  the  father,  who  was  the 
settler  of  1704,  and  John  the  son,  who  was  about  to  be  married,  executed  a  deed  in  a  great 
measure  similar  to  the  deed  of  1704,  but  not  entirely  so.  They  settled  the  estate  upon  John  the 
father.  I  think  he  was  to  be  the  liferenter — but  that  is  not  .material ;  then  John,  who  was  the 
intended  husband,  was  to  succeed,  and  then  the  heirs  male  of  his  body,  the  heirs  male  by  that 
marriage — and  for  default  of  such  heirs  male,  to  heirs  female — and  for  default,  then  to  his  heirs 
male  by  any  other  marriage — and  for  default,  to  his  heirs  female ; — carrying  it  on,  in  short,  in 
the  same  line  in  which  the  estate  would  have  gone  under  the  original  settlement.  I  point  that 
out  because,  in  the  course  of  the  arguinent,  it  appeared  to  me  that  there  was  a  difference,  but 
upon  looking  more  attentively  to  it,  I  perceive  that  I  was  wrong,  and  that  the  line  in  which  the 
estate  was  chalked  out  to  go  by  the  marriage  contract  of  1730,  was  in  substance  the  same 
as  that  in  which  it  would  have  gone  under  the  deed  of  1704,  That  settlement  included  not 
only  the  estate  of  Halhill,  which  had  originally  been  the  estate  of  John,  but  also  the  estate  of 
Dumbamie. 

Now,  with  regard  to  the  estate  of  Halhill,  John,  the  father  of  the  husband,  had  the  power  to 
make  whatever  disposition  he  pleased,  because  he  had  reserved  to  himself,  by  the  deed  of  1704, 
the  absolute  right  to  revoke  and  alter  it  just  as  he  thought  fit  Not  so,  however,  with  regard  to 
Dumbarnie.  As  to  Dumbarnie,  he  had  only  the  rights  given  to  him  by  the  deed  of  1704.  How- 
ever, he  executes  that  deed,  be  it  worth  what  it  may ;  he  makes  that  settlement,  which  was,  as 
far  as  I  have  hitherto  stated  it,  exactly  similar  to  the  deed  of  1704;  but  there  were  some  minute 
differences.  There  was  this  difference, — in  the  first  place,  under  the  deed  of  1704,  neither  as  to 
the  lands  of  Dunbamie  nor  as  to  the  lands  of  Halhill,  was  there  any  power  of  leasing  for  more 
than  the  life  of  the  party  granting  the  lease.  With  regard  to  Halhill,  John,  the  father  of  the 
husband,  in  1730  had  the  right,  if  he  thought  fit,  to  alter  that — to  give  to  every  person  who 
should  successively  come  into  the  inheritance,  the  right  of  leasing  for  21  years,  or  any  term  that 
he  might  think  fit.  He  had  the  right  to  do  that,  because  he  had  the  right  to  revoke  the  dis- 
position altogether,  and  accordingly  he  does  make  that  alteration  with  regard  to  the  leasing. 
Instead  of  restraining  the  parties  to  lease  during  their  own  lives,  he  gives  them  the  power,  as  to 
Halhill,  to  lease  for  any  term  they  might  think  fit.  He  could  not  give  a  similar  power  as  to 
Dumbamie,  because  as  to  that  he  had  no  power  of  revocation.  Therefore,  as  to  that,  the  matter 
was  left  to  stand  as  it  stood  before. 

Under  the  deed  of  1704,  provision  was  made  that  every  person  succeeding  to  the  estate  of 
Dumbamie  should  take  and  use  the  name  and  arms  of  Craigie  of  Dumbarnie,  and  every  person 
succeeding  to  the  estate  of  Halhill  was  to  take  the  name  and  arms  of  Craigie  pf  Halhill,    What 

R  2 


244  REPORTS  OF  SCOTCH  APPEALS. 

was  to  happen,  then,  if  that  should  occur,  which  in  fact  did  occiu*,  that  both  came  to  the  same 
party  ?  Why,  for  that  purpose,  I  think  that  the  principle  of  applicando  singula  singulis  must 
apply.  The  parties  could  not  mean  to  stipulate  in  the  deed,  that  upon  the  failure  ot  issue,  the 
same  person  should  take  both,  and  yet  by  the  same  deed  to  stipulate  that  the  party  was  to  lose 
one  of  the  estates  if  he  did  not  take  the  particular  name  and  arms.  I  think,  therefore,  that  what 
is  suggested  at  the  bar  is  probably  quite  correct, — that  that  could  not  be  meant  to  be  a  clause  to 
apply  in  that  particular  case.  But  it  certainly  was  inconsistent  with  the  deed  of  1704,  that  the 
parties  succeeding  to  the  estate  of  Halhili  should  be  bound  to  take  the  name  and  use  the  arms 
of  Dumbarnie.  Now,  it  was  one  of  the  stipulations  of  the  marriage  contract,  that  the  parties 
succeeding  to  the  estate  (I  call  it  now  the  estate,  for  it  was  all  united  and  clubbed  together) 
should  always  take  and  use  the  name  of  Craigie  of  Dumbarnie,  which  was  the  principal  family 
estate.  That  was  a  stipulation  inconsistent  with  the  deed  of  1704.  So  was  the  stipulation  as  to 
the  leasing.  There  is  also  a  most  important  variation  arising  from  this  circumstance.  In  the 
deed  of  1730,  or  rather  in  the  charter  which  followed  upon  it,  (for  the  title  under  that  deed  was 
duly  feudalized,)  the  two  estates  were  united  together.  That  was  expressly  done  in  the  charter 
pursuant  to  the  procuratory  of  resignation  which  was  contained  in  the  marriage  contract — "  Et 
similiter  nos  univimus  et  annexavimus  et  per  praesentes  cum  consensu  pra^dict.  unimuset  annex- 
amus  terras  aliaq.  supra,'*  and  so  on,  constituted  into  one  single  barony. 

Now  the  effect  of  that  is  very  material  indeed,  as  altering  the  operation  of  the  deed  of  1704, 
because  the  consequence  of  that  is,  that  any  act  done  as  to  any  part  of  either  estate,  which  would 
cause  a  forfeiture  as  to  its  own  estate,  so  to  say,  now,  by  the  union,  causes  a  forfeiture  as  to  the 
whole.  The  difference,  therefore,  effected  by  that,  is  very  great  indeed.  Under  the  procuratory 
contained  in  that  deed  of  1730,  the  charter  was  granted,  the  estate  feudalized,  and  it  has  now 
been  ever  since  held  by  the  parties  entitled,  either  under  one  deed  or  under  the  other. 

Now  the  material  question  in  1853  to  consider  is,  whether  the  parties  are  holding  under  the 
deed  of  1704,  or  under  the  deed  of  1730.  I  did  not  at  first  perceive  what  the  object  of  the 
parties  was.  But  it  has  been  argued  ably  at  the  bar,  and  it  is  plain  that  it  is  this,  that  the  deed 
of  1704,  creating  the  entail  as  to  Halhili,  the  only  land  now  in  question,  though  it  never  was 
feudalized,  was  yet  recorded  and  registered,  so  that  the  entail  was  binding  at  least  against  the 
heirs.  The  deed  of  1730,  though  feudalized,  was  not  recorded,  not  registered,  and  not  having 
been  registered,  that  entail  was  bad.  Have  the  parties  been  holding  under  one  deed  or  under 
the  other  ?  Because,  if  they  have  been  holding  under  the  deed  of  1730,  the  entail  intended  to 
be  thereby  created  is  a  nullity.  What  is  the  consequence  ?  Why,  that  they  are  then  owners  in 
fee  simple.  They  have  now  contracted  to  sell  the  estate.  They  can  make  a  good  title  if  they 
are  holding  under  the  deed  of  1730,  and  they  cannot  make  a  good  title  if  they  are  holding  under 
the  deed  of  1704.     Then  it  becomes  important  to  consider  under  which  deed  they  are  holding. 

That  being  the  whole  question,  it  seems  to  me  that  the  judgment  which  was  given  by  the 
learned  Lord  Ordinary  is  perfectly  unanswerable.  In  the  year  1730^  two  estates  are  united 
together  that  were  formerly  separate,  although  at  one  lime  the  doctrine  of  applicando  singula 
singulis  might  apply.  The  object  of  that  deed  was  to  exclude  the  application  of  that  doctrine. 
It  is  expressly  stipulated,  that  whatever  was  the  state  of  those  two  properties  before  that  time, 
from  that  time  ^^unimus  et  annexamus^^  they  shall  be  held  together.  That  is  an  important 
distinction.  Whatever  weight  is  to  be  given  to  it,  I  think  there  is  great  weight  to  be  attributed 
to  the  other  distinction,  that  there  is  a  different  power  of  leasing  from  that  which  existed  before ; 
there  is  a  different  name  and  arms  to  be  taken  ; — and  in  all  those  differences,  the  parties  choose 
to  feudalize  their  title  under  that  instrument,  and  not  under  the  former  instrument. 

That  being  so,  it  appears  to  me  that  the  inference  is  irresistible — that  that  is  the  title  which 
they  always  meant  to  make  up— that  they  did  then  so  make  it  up,  and  have  held  under  it  ever 
since ;  and  having  done  so,  they  are  now  substantially  not  tenants  in  tail,  but  tenants  in  fee 
simple.  Consequendy,  they  have  just  the  same  right  as  any  other  owners  in  fee  simple  have- 
namely,  the  power  of  selling  their  estate. 

I  observe  that  there  are  numerous  parties  to  this  appeal     I  suppose  no  question  arises  about 

them. 

Lord  Advocate, — Those  are  the  heirs,  my  Lord,  that  would  have  been  called. 

Lord  Chancellor. — I  suppose  the  question  is  brought  amicably,  as  it  were,  before  your 
Lordships,  to  know  whether  a  good  tide  can  be  made.  Therefore  I  move  that  the  interlocutor 
appealed  ^om  be  affirmed  with  costs. 

Interlocutor  affirmed  with  costs. 
Second  Division. — Law,  Holmes,  Anton  and  Tumbull,  Appellants^  Solicitors. — Spottiswoode 
and  Robertson,  Respondents  Solicitors, 
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The  Royal  Bank  of  Scotland,  Appellants,  v.  John  Gardyne,  (Miller's 

Trustee,)  Respondent. 

Ground  Annual — Real  Burden  —  Absolute  Disposition  and  Back  Bond  —  Right  in  Security — 
Burgage — (7,  the  proprietor  0/ burgage  subjects  in  Dundee,  conveyed  them  to  D.  for  payment  of 
a  ground  annual,  with  power  to  him,  his  heirs  and  assignees,  to  redeem,— but,  till  redemption, 
it  was  to  enter  all  subsequent  titles,  and  form  a  real  burden,  D,  completed  his  titles,  and 
conveyed  the  subjects,  under  the  same  conditions  and  prestations  as  he  himself  had  acquired 
them,  by  ex  facie  absolute  disposition,  to  the  Royal  Bank,  who  were  at  that  time  creditors  for 
advances.  The  bank,  on  receipt  of  the  conveyance,  entered  into  possession,  and  completed  their 
titles  as  he  had  done,  delivering  at  Jhe  same  time  a  back  bond,  obliging  themselves  to  reconvey 
to  D,  on  repayment  of  advances,  but  declaring  that,  on  nonpayment,  the  subjects  should  vest 
absolutely  in  them.  G.  having  brought  an  action  to  have  it  found  that,  till  redemption,  the  bank 
as  vassals  feudally  vest  and  seised,  and  in  possession,  were  bound  to  pay  the  real  burden, 
the  bank  denied  liability. 

Held  (reversing  judgment),  thai  the  conveyance  in  their  favour  did  not  cotistitute  them  vassals 
or  proprietors  of  the  subjects,  in  the  true  sense  of  the  term,  but  simply  heritable  creditors 
holding  possession  in  security  of  advances.  * 

The  Royal  Bank,  in  the  circumstances  generally  set  forth  in  the  rubric,  appealed  against  the 
judgment  of  the  Court  of  Session  of  8th  March  185 1,  pleading  that  it  ought  to  be  reversed — 
Because  the  apparently  absolute  disposition  in  favour  of  the  bank  being  qualified  by  the  back 
bond,  was  a  mere  right  in  security,  in  the  same  way  and  to  the  same  effect  as  if  the  disposition 
had  expressly  borne  to  be  granted  in  security,  and  therefore  the  bank,  as  being  simply  heritable 
creditors  in  the  subjects,  who  have  had  no  intromission,  are  not  personally  liable  for  any  ground 
annuals  falling  due  after  the  date  when  the  back  bond  was  produced  in  judgment,  or,  at  all 
events,  after  the  date  when  it  was  recorded. 

The  respondent  maintained  in  his  printed  case  that  the  judgment  was  correct,  on  the  following 
grounds  : — i.  Because  a  party  who  has  made  up  a  title  to  burgage  subjects,  by  resignation  in  the 
hands  of  the  magistrates,  with  infeftment,  ex  facie  absolute,  granted  by  one  of  the  bailies  of  the 
burgh,  is  the  vassal  in  the  subjects,  and  liable  in  all  the  obligations  incumbent  on  the  vassal.  2. 
The  obligation  to  pay  ground  annual  is  one  incumbent  upon  the  vassal  so  long  as  he  remains 
vested  in  the  fee ;  and  this  burden  is  not  affected  by  the  circumstance,  that  he  lies  under  a  personal 
obligation  to  redispone  the  property  to  the  person  from  whom  he  acquired  it,  on  payment  being 
made  to  him  of  a  sum  of  money,  or  upon  any  other  contingency.  3.  Because  the  renunciation 
or  discharge  executed  by  the  appellants  in  July  1845  was  not  a  proper  form  of  divesting  them 
of  their  title  as  vassals  in  the  subjects,  and  did  not  invest  Duff  or  any  other  person  in  their  room 
— \st,  because  the  deed  was  executed  only  after  the  action  was  raised  and  issue  joined  ;  id,  be- 
cause it  is  not  the  deed  of  reconveyance  which  the  appellants  were  bound  by  the  back  bond  to 
execute  ;  and,  3^/,  because  it  is  not  a  habilis  modus  or  divestiture  by  vassals  publicly  entered  in 
the  fee.  4.  The  back  bond  granted  by  the  appellants  being  a  right  of  reversion,  and  not  having 
been  recorded  within  sixty  days  of  its  date,  the  same  is  void  and  null  quoad  third  parties,  and 
cannot  be  pleaded  to  any  effect  against  the  respondent,  an  onerous  third  party. 

SoL'Gen,  Bethell  and  E,  S,  Gordon,  for  appellants. — The  decision  of  the  Coiu't  below  cannot 
stand  after  that  of  Millar  v.  Small  in  this  House,  supra,  p.  222,  which  expressly  decided  that  Duff 
in  the  present  case  has  not  ceased  to  be  personally  liable.  The  logical  consequence  is,  that  his 
purchaser  does  not  become  personally  liable,  for  there  is  no  privity  of  contract  between  such 
purchaser  and  the  annualer.  But  we  do  not  admit  that  the  bank  were  purchasers  ;  they  were 
mere  mortgagees  or  heritable  creditors.  The  disposition,  though  ex  facie  absolute,  yet  con- 
tained a  reference  to  the  back  bond,  which  qualified  the  right  communicated  to  the  bank.  In 
spirit  and  substance  they  were  not  radical  proprietors,  but  mere  incumbrancers  of  the  fee,  which 
still  remained  in  Duff.  The  moment  the  back  bond  was  registered,  this  relation  of  the  parties 
was  conclusively  fixed — Keith  v.  Maxwell,  M.  1163  ;  Bartlettv,  Buchanan,  21st  Feb.  181 1,  F.  C. ; 
2  Bell's  Com.  240.  It  is  said  the  bank  were  liable  at  all  events  in  respect  of  their  possession  of 
the  subjects ;  but  though  they  were  constructively  in  possession.  Duff  was  de  facto  in  possession, 
and  at  all  events  they  never  intrqmitted  with  the  subjects  after  DufTs  bankruptcy.     (As  to  the 

*  See  previous  report  13  D.  912  ;  23  Sc.  Jur.  410.  S.  C.  i  Macq.  Ap.  358:  25  Sc.  Jur. 
399. 
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argument  in  reference  to  the  ex  facie  absolute  conveyance,  as  the  judgment  did  not  proceed  on 
that  point,  it  is  unnecessary  to  state  it  in  detail.  The  following  authorities  were  referred  to  : — 
Erasers.  Wilson  ^  2,  Sh.  A  pp.  162  ;  Lindsays.  Giles ^  6  D.  771  j  Macdougalv.  Macdougal,  Mor. 
App.  Terce  No.  2.  ;  Ersk.  2,  8,  2.) 

Sir  F.  Kelly  Q.  C,  and  Inglis  D.  F.,  for  respondent. — The  appellants  were  infeft  on  an  ex  facie 
unqualified  title,  and  thus  became  vassals  in  the  subjects — Stair,  2.  3.  38.  An  absolute  dis- 
position, qualified  by  a  back  bond,  is  not  the  same  as  a  mere  right  in  security — Robertson  v.  Duff^ 
2  D.  279 ;  Keith  v.  Maxwell^  2  Ross's  L.  Ca.  730 ;  Maitiand  v.  Cockerill,  6  S.  109 ;  Russell  v. 
Breadalbane^  7  S.  767.  Thus  it  does  not  fall  under  the  act  1606,  c.  5,  like  a  disposition  in 
security — 2  Bell's  Com.  234;  Riddle  v.  Nibli^s  Creditors,  2  Ross's  L.  Ca.  721.  It  also  differs 
as  to  prescription — Ersk.  3,  7,  10 ;  3  Ross's  L.  Ca.  467  ;  Chambers,  2  S.  366.  And  as  to  mode 
of  acquiring  the  property — Miller  v.  Drutntnond,  Hume  662  ;  as  to  remedies — BelFs  Diet,  voce 
Maills;  and  as  to  mode  of  extinction  or  discharge — 2  Ross's  L.  Ca.  706  ;  Ersk.  2,  8,  34.  The 
renunciation  and  discharge  executed  in  1845  ^^s  not  a  habile  form  of  divesting — Stair,  2, 10,  12 
and  13.     The  back  bond  not  being  recorded  within  60  days,  is  null —  Young  v.  Leith,  9  D.  932. 

Lord  Chancellor  Cranworth. — My  Lords,  this  case  comes  before  yoar  Lordships  upon 
appeal  from  an  interlocutor  of  the  Court  of  Session  of  nth  March  1851,  the  result  of  which  was 
(not  to  go  over  it  in  full)  that  the  Court  of  Session  charged  the  Royal  Bank  of  Scotland  with  the 
payment  of  a  sum  amounting  to  something  short  of  ;^iooo,  and  with  the  liability  of  continuing 
to  pay  the  annual  sum  of  ^^"^  ^s.  from  time  to  time,  till  they  should  have  reconveyed  certain 
property,  that  was  (as  I  may  call  it)  mortgaged  to  them,  to  the  person  from  whom  it  was 
derived,  or  some  other  person.  From  that  interlocutor  the  bank  has  appealed.  And  in  order 
to  understand  the  case,  it  will  be  necessary  that  I  should  shortly  call  your  Lordships'  attention 
to  the  different  deeds  and  documents  on  which  it  is  founded.  They  are  not  very  numerous,  nor 
at  all  complicated. 

It  appears  that  a  gentleman  of  the  name  of  Gardyne  was  trustee  under  the  marriage  settle- 
ment or  Mr.  and  Mrs.  Miller,  and,  in  that  character,  was  entitled  to  some  property  in  the  town 
of  Dundee.  He  sold  that  property  to  a  person  of  the  name  of  Duff,  and  it  was  duly  conveyed 
to  Duff.  The  purchase-money  was  not  money  paid  down,  but  it  was  that  which  appears  from  a 
number  of  cases  which  have  been  lately  argued  before  your  Lordships  by  way  of  appeal,  and 
partly  adverted  to,  to  be  very  conmon  in  Scotland,  as  it  is  now  in  some  towns  in  the  north  of 
England,  that,  instead  of  the  purchase-money  being  money  paid  down,  it  is  an  annual  rent.  It 
was  conveyed  by  Gardyne  to  Duff  in  consideration  of  an  annual  rent,  or  a  ground  annual  as  it  is 
called  in  Scotland,  of  j^83  5^".  per  annum.  So  that  Duff  became  the  owner  of  the  land,  and 
Gardyne  was  entitled  to  ^83  ^s.  per  annum  out  of  it. 

In  that  state  of  things,  Dutf,  having  dealings  with  the  Royal  Bank  of  Scotland,  being  also  a 
merchant,  or  person  largely  engaged  in  business,  wanted  to  raise  money  upon  this  by  way  of 
security,  and  he,  immediately  after  he  had  become  the  owner  of  the  property,  subject  to  the 
payment  of  the  annual  ground  rent  to  Gardyne,  conveyed  it  by  way  of  mortgage  (I  am  stating 
the  matter  very  generally  now)  to  the  Royal  Bank  of  Scotland,  to  secure  the  sum  of  ;^  15,000 
and  farther  advances.  Duff  afterwards  became  insolvent,  and  after  Martinmas  1840^  no  ground 
annual  was  ever  paid  to  Gardyne  by  the  Royal  Bank  of  Scotland.  Up  to  that  time  it  was 
regularly  paid,  but  after  that  time  no  payment  was  made.  In  consequence  of  that,  in  the 
autumn  of  1841,  (there  having  been  a  half-yearly  payment  due  at  Whitsunday  of  that  year,) 
Gardyne  instituted  the  proceeding  out  of  which  this  appeal  arises,  against  the  Royal  Bank  of 
Scotland,  claiming  from  them  payment  of  the  arrears,  which  had  become  due  at  the  Whitsunday 
preceding,  and  seeking  a  declaration  that  he  was  entitled  to  receive  from  them  payment  for  all 
time  to  come.  The  matter  was  protracted,  and  occupied  a  great  length  of  time.  So  that,  in  the 
result,  supposing  Gardyne  entitled,  arrears  have  accrued  to  the  amount  of  ;£985  odds.  Finally, 
the  Court  of  Session  decreed  in  favour  of  Gardyne,  that  he  was  entitled  to  that  sum,  and  to 
future  payment  of  the  sums  as  they  should  become  duo,  and  they  made  their  interlocutor 
accordingly.     It  is  from  that  interlocutor  that  this  appeal  comes  before  your  Lordships. 

Now,  my  Lords,  in  order  to  understand  the  case,  it  will  be  necessary  shortly  to  call  your 
Lordships'  attention,  not  in  much  detail,  but  still  to  some  extent,  to  what  the  nature  of  the 
different  deeds  was.  The  first  deed  is  the  contract  betwixt  Gardyne  and  Duff,  which  is  this — 
"  It  is  contracted  and  agreed  upon  betwixt  the  parties  following,  viz.  John  Gardyne,  baker  in 
Dundee,  only  accepting  trustee  under  an  antenuptial  contract  of  marriage  entered  into  between 
Aikman  Miller,  wright  in  Dundee,  and  Charlotte  Soutar  his  wife,  dated  the  7th  day  of  September 
1820,  and  recorded  in  the  burgh  court  books  of  Dundee  the  24th  May  1832,  and  as  such, 
heritable  proprietor  of  the  subjects  after  disponed,  having  power  to  enter  into  these  presents, 
with  the  advice  and  consent  of  the  said  Aikman  Miller  and  Charlotte  Soutar  on  the  one  part,  and 
Daniel  DuT,  machine-maker  in  Dundee,  on  the  other  part,  in  manner  following — That  is  to  say, 
the  said  John  Girdyne,  as  trustee  foresaid,  and  with  advice  and  consent  before  mentioned,  for 
and  in  consideration  of  the  obligations  by  the  said  Daniel  Duff  hereinafter  expressed,  and  in 
implement  of  a  mutual  agreement  entered  into  betwixt  the  said  trustee,  with  consent  foresaid^ 
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and  the  said  Daniel  DufT,  of  date  the  7th  day  of  October  1833,  has  sold  and  disponed,  as  he  the 
S3dd  John  Gardyne,  trustee  foresaid,  does  hereby,  witb  advice  and  consent  foresaid,  sell,  alienate 
and  dispone,  to  and  in  favour  of  the  said  Daniel  Duff,  and  his  heirs  and  assignees  whomsoever, 
heritably  and  irredeemably,  all  and  whole  that  piece  of  ground  situated  on  the  west  side  of  Tay 
street  of  Dundee,"  and  describing  a  good  deal  of  property  in  the  town  of  Dundee;  "in  which 
subjects  above  disponed,  the  said  John  Gardyne,  as  trustee  and  with  consent  foresaid,  binds 
and  obliges  him,  his  heirs  and  successors,  to  infeft  and  seize  the  said  Daniel  Duff  and  his  fore- 
saids, on  their  own  charges,  to  be  holden  of  His  Majesty  in  free  burgage."  Then  it  makes 
procurators  for  the  purpose  of  completing  the  resignation  of  the  charter  of  sasine  :  **But  always 
with  and  under  the  real  and  preferable  burdens  and  declarations  after  written,'' — that  is  to  say, 
"under  the  real  and  preferable  burden  of  the  ground  annual  or  yearly  payment  of  ;^83  5J. 
sterling,"  "and  which  ground  annual  or  yearly  payment,  and  interest  thereof,  shall  be,  and  the 
same  are  hereby  expressly  declared  to  form  real  and  preferable  burdens  over  and  affecting  the 
foresaid  subjects  out  of  which  the  same  are  payable,  and  which  ground  annual,  interest  and 
penalty,  and  the  declarations  relative  thereto,  herein  inserted,  shall  accordmgly  be  specially 
engrossed  in  the  instrument  of  sasine  to  follow  hereon,  and  all  the  future  conveyances,  infeft- 
ments  and  investitures  of  the  same,  aye  and  until  the  said  ground  annual  shall  be  extinguished 
in  manner  after  mentioned."  Then  there  is  a  proviso,  to  which  it  is  not  necessary  to  advert  at 
any  length,  authorizing  the  party  entitled  to  the  land  to  redeem  the  ground  annual  at  any  time, 
upon  payment  of  the  stipulated  sun  of  ;^i665. .  Nothing,  however,  turns  upon  that,  it  being 
clear  that  there  has  been  no  redemption.  "  For  which  causes,**  it  says,  "and  on  the  other  part, 
the  said  Daniel  Duff  hereby  binds  and  obliges  himself,  and  his  heirs  and  successors,  to  make 
payment  to  the  said  John  Gardyne  and  his  foresaids  of  the  foresaid  sum  of  ;^83  5J.  sterling  in 
name  of  ground  annual  or  yearly  payment,  and  that  in  equal  half-yearly  portions,  at  two  terms 
in  the  year,  Martinmas  and  Whitsunday.*'  Then  it  declares,  that  if  at  any  time  there  shall  be 
two  years'  ground  annual  in  arrear,  Gardyne  may  re-enter.     Nothing  turns  upon  that. 

Therefore  that  is  a  conveyance  and  disposition,  by  Gardyne  to  Duff,  of  the  houses  and  land 
in  Dundee  in  question,  in  consideration  of^  a  ground  annual  of  j^83  5^.  payable  out  of  this  land, 
and  for  the  payment  of  which  Duff  binds  himself  and  his  successors.  And  there  is,  in  the 
disposition,  a  procuratory  enabling  resignation  to  be  made,  if  sasine  shall  be  granted.  That 
procuratory  was  acted  upon,  and  the  property  in  question  was  duly  resigned  into  the  hands  of 
the  bailie  or  trustee,  and  then  sasine  was  granted  by  him  to  Duff  in  conformity  with  that 
resignation,  and  in  conformity  with  the  deed,  at  the  ground  annual  of  ;^83  5^.,  which  is 
mentioned  in  the  instrument  of  resignation,  and  the  charter  of  sasine. 

Then^  that  having  been  done.  Duff  immediately  executes  the  instrument  which  gives  rise  to 
the  present  question,  and  it  is  thus :  The  date  is  not  given.    I  take  it  for  granted  that  it  is  the 
same  date  or  immediately  afterwards  :— "I,  Daniel  Duff,  machine-maker  in  Dundee,  heritable 
proprietor  of  the  several  subjects,"  and  so  on,  "for  certain  onerous  causes  and  considerations 
specified  in  a  back  bond  granted  or  to  be  granted  to  me  by  the  Royal  Bank  of  Scotland,  do 
hereby  sell,  alienate  and  dispone,  to  and  in  favour  of  the  said  Royal  Bank  of  Scotland,  and  their 
assignees  and  disponees,  heritably  and  irredeemably — u/.  All  and  whole.*'     And  then  there  is  a 
great  quantity  of  property  described,  including  a  great  deal  of  property  besides  this  in  Dundee, 
but,  amongst  other  property,  describing  this  property  in  Dundee.    Then  there  is  this  declara- 
tion— *'  Declaring  also,  that  by  the  contract  entered  into  between  me  and  the  said  John  Gardyne, 
of  the  piece  of  ground  fifth  above  disponed,"  that  is,  the  piece  of  ground  in  question,  "  I  bound 
and  obliged  myself,  my  heirs  and  successors,  to  make  payment  to  the  said  John  Gardyne,  and 
his  heirs  and  successors,  of  the  sum  of  ;^83  5^.**     Therefore  it  is  a  conveyance  by  Duff  to  the 
Royal  Bank  of  Scotland,  of  a  large  quantity  of  property^  in  consideration  of  a  back  bond  (as  it  is 
called),  subject,  as  to  this  particular  property,  to  the  payment  of  that  ground  annual.     There 
▼as  a  regular  procuratory  of  resignation  contained  in  this  deed :  and  by  virtue  of  that  pro- 
curatory of  resignation,  the  property  was  duly  surrendered  into  the  hands  of  the  bailie,  who  is 
the  agent  for  the  crown,  for  this  purpose,  and  sasine  was  granted  upon  that  to  the  Royal  Bank. 
The  instrument  of  resignation  and  sasine  is  set  out  in  the  appendix,  and  it  is  this.     It  recites 
the  disposition  in  favour  of  the  Royal  Bank  of  Scotland  from  Duff;  it  describes  all  the  property, 
and  mentions  the  ground  annual.     There  is  no  allusion  here  to  the  back  bond,  but  there  is 
allusion  to  the  fact,  that  the  property  had  been  conveyed  subject  to  the  ground  annual,  and  that 
a  charter  was  to  be  granted,  also  subject  to  that  ground  annual.     Then  there  is  no  allusion  to 
the  power  of  redemption,  and  to  the  charter  of  resignation,  and  it  goes  on  thus  : — "And  then 
and  there  the  said  John  Fraser,  as  procurator  and  attorney  foresaid,  with  all  due  reverence,  and 
by  staff  and  baton  as  use  is,  in  virtue  of  the  said  procuratory  of  resignation,  resigned,  sur- 
rendered, upgave,  overgave  and  delivered,  all  and  whole  the  subjects  first,  second,  third,  fourth, 
fifth  and  eighth  particularly  before  described,  and  disponed  by  the  said  <iisposition,  lying 
bounded  and  described  as  aforesaid,  and  here  held  as  repeated  brevitatis  causa  in  the  hands  of 
the  said  bailie,  as  in  the  hands  of  His  Majesty,  immediate  lawful  superior  thereof,  in  favour  and 
for  new  infeft  nent  of  the  said  whole  subjects,  to  be  made,  given  and  granted,  to  the  said  Royal 
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Bank  of  Scotland,  heritably  and  irredeemably,  in  due  and  competent  form  as  effeirs,  but  always 
with  respect  to  the  subjects  first,  secondhand  fifth  before  described,"  (that  includes  the  property 
in  question),  "  with  and  under  the  foresaid  real  and  preferable  burdens  severally  affecting  the 
said  subjects  as  before  specified."  Then  pursuant  to  that — "  which  resignation,  so  duly  and 
lawfully  made,  was  admitted  of  and  received  by  the  said  bailie,  who  by  virtue  thereof,  of  his 
ofifice  of  bailiary  in  and  for  said  burgh,  and  at  the  special  desire  of  the  said  procurator  and 
attorney  resigner,  having  power  as  foresaid,  gave  and  delivered  to  the  said  Royal  Bank  of 
Scotland  heritable  state  and  sasine,  real,  actual  and  corporal  possession  of  all  and  whole  the 
foresaid  subjects,"  subject  nevertheless  to  that  ground  annual.  Therefore  the  effect  of  that  was, 
that  the  Royal  Bank  of  Scotland  became  actually  infeft  and  seised  of,  inUr  cUia^  the  land  in 
Dundee  in  question,  subject  nevertheless  to  the  burden  of  the  ground  annual. 

Then  the  next  instrument,  and  the  last  to  which  I  think  it  necessary  to  call  your  Lordships' 
attention,  is  the  back  bond,  which  was  executed  at  the  same  time,  and  which  seems  to  have  been 
kept  in  the  hands  of  the  bank.  The  bank  had  apparently,  on  the  face  of  these  instruments, 
become  the  legal  owners,  for  the  instrument  of  resignation  and  sasine  contained  no  allusion  to 
any  back  bond  ;  it  appeared,  upon  the  face  of  it,  to  give  to  the  Royal  Bank  of  Scotland  the  abso- 
lute ownership  of  this  property.  They,  however,  execute  concurrently  an  instrument,  which  we 
should  in  England  call  a  deed  of  defeasance,  but  which  they  call  in  Scotland  a  back  bond,  the 
meaning  of  which  is  obvious,  whereby  the  bank  acknowledges  and  declares  that  the  several 
heritable  subjects,  and  a  number  of  other  things,  '^  have  been  all  assigned,  disponed  and  con- 
veyed to,  and  are  held  by  us  for  the  purposes,  and  in  manner,  and  with  the  powers  and  under 
the  declarations  all  as  underwritten,  viz.  in  the  first  place,  in  seciu'ity  and  for  repayment  of  the 
sum  of  ;£  1 5,000  sterling,  advanced  and  lent,  and  to  be  advanced  and  lent  by  us  to  the  said  Daniel 
Duff,  and  of  the  interest  due  and  to  become  due  thereon  during  the  nonpayment  thereof,  and 
also  for  security  and  repayment  to  us  of  all  further  sums  of  money  which  we  may  hereafter 
advance  and  lend  to  the  said  Daniel  Duff.''  Secondly ^  for  keeping  up  policies  of  insurance. 
Then  the  bank  bind  themselves  their  assignees  and  disponees,  "^  to  denude  of,  and  reconvey  and 
redispone  to  and  in  favour  of  the  said  Daniel  Duff,  and  his  heirs  and  assignees,  all  and  whole  the 
several  heritable  subjects,"  upon  being  repaid  :  "And  it  is  hereby  provided  and  declared,  that 
the  said  Daniel  Duff  and  his  foresaids  shall  be  entitled  to  redeem  and  reacquire  the  foresaid 
several  subjects,  machinery  and  others,  and  said  policy  of  life  insurance,"  and  other  matters. 
Then  it  is  declared,  that  if  he  makes  default  in  doing  so,  the  bank  may,  after  the  lapse  of  a  certain 
specified  number  of  years,  if  they  think  fit,  sell ;  and  that  if  they  do  so,  they  may  then  pay 
themselves,  and  account  for  the  balance.  And  the  bank  are  to  be  at  liberty  in  the  mean  time  to 
make  leases  of  the  property. 

In  this  state  of  things,  it  appears  that  the  bank  did  make  a  lease  of  the  property  instanter  to  Duff, 
so  that  Duff  continued  in  truth  in  possession,  though,  upon  the  face  of  the  register  and  the  title 
deeds,  the  bank  appeared  to  be  absolutely  and  irredeemably  the  owners,  subject  only  to  a  back 
bond,  which  was  an  instrument  not  appearing  on  the  charter  of  resignation,  but  which  was  a  deed 
between  the  parties  themselves. 

My  Lords,  in  this  state  of  things,  as  I  have  already  shortly  stated  to  your  I«ordships,  the  Royal 
Banic  continued  to  pay  the  ground  annual  to  Gardyne  from  the  time  of  the  execution  of  these 
instruments  in  1830,  up  to  the  last  payment  which  became  due  in  the  year  1840.  I  say  that  the 
bank  paid  it  I  presume  that  in  truth  it  was  Duff  who  paid  it ;  or  if  the  bank  did  pay  it,  there 
is  no  doubt  they  debited  Duff  with  the  amount,  because  this  was  only  a  security  to  them. 
However,  as  far  as  Gardyne  was  concerned,  that  was  immaterial.  He  continued  to  receive  his 
ground  annual  from  the  time  of  the  execution  of  the  deeds  in  October  1836,  (for  all  these  deeds 
bear  date  in  that  month,)  up  to  the  end  of  the  year  1840.  At  that  time,  or  before  that  time,  but 
certainly  at  that  time.  Duff  had  become  hopelessly  insolvent.  The  property  in  Dundee  turned 
out  to  be  either  valueless,  or  nearly  so ;  and  the  bank  repudiated  any  connection  with  the 
property ;  they  said  that  they  had  nothing  to  do  with  it — that  it  was  not  their  property — 
that  it  was  only  given  to  them  by  way  of  security — and  they  refused  to  make  any  more 
payments. 

There  having  been  a  payment  due  at  Whitsunday  1841,  in  the  autumn  of  that  year,  the  bank 
refusing  to  pay,  Gardyne  instituted  this  action  against  the  bank,  to  compel  them  to  pay,  and  to 
have  a  declaration  that  they  were  liable  to  pay  the  arrears  which  had  accrued,  due  at  Whitsunday, 
with  all  future  payments  which  should  become  due, — calling  upon  the  Court  to  make  that 
declaration,  and  to  decree  payment  of  what  was  and  should  become  due  up  to  the  time  of  the 
final  decree.  The  case  was  heard,  and  the  Lord  Ordinary  did  not  agree  with  the  pursuer.  The 
Lord  Ordinary  was  of  opinion  that  the  bank  was  not  liable,  and  by  his  interlocutor  so  decided. 
Against  that  there  was  an  appeal  to  the  Court  of  Session,  and  all  the  Judges  were  consulted. 
There  was  a  difference  of  opinion  among  them.  Eight  Judges  were  of  opinion  in  favour  of  the 
pursuer,  the  present  respondent,  and  five  were  in  favour  of  the  bank. 

Now  the  pleadings  were  thus : — Gardyne,  as  I  have  already  stated,  sought  by  his  summons  to 
obtain  a  declaration,  that  it  "  should  be  found  an4  declared,  by  decree  of  the  Lords  of  Session, 
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that  the  ground  annual  or  yearly  payment  of  ;£83  5^.,  and  the  interest  and  penalty  effeiring 
thereto,  form  real  and  preferable  burdens  over,  and  affecting  the  foresaid  subjects,  in  terms  of 
the  foresaid  contract  :  And  further,  that  the  said  Royal  Qank,  defenders,  as  proprietors  feudally 
infeft  and  in  possession  of  the  said  subjects,  and  their  successors  and  assignees  in  and  to  the 
said  subjects,  are  bound  to  make  payment  to  the  pursuer,  as  trustee  foresaid,  of  the  foresaid 
ground  annual  during  the  not  redemption  thereof,'*  that  is,  until  it  should  be  redeemed :  "  And 
further,  the  said  Royal  Bank  should  oe  ordained  to  make  payment  to  the  pursuer  of  the  propor- 
tion of  the  said  ground  annual  which  fell  due  at  Whitsunday  last,  and  of  the  said  ground  annual 
of  ;^83  5J.,  in  equal  portions  at  the  terms  of  Martinmas  and  Whitsunday  P  It  sought  to  compel 
the  bank  to  make  payment  of  the  arrears  then  due,  and  of  the  future  arrears. 

The  Royal  Bank,  by  their  defence,  insist  upon  two  pleas.  Firsts  they  say — "  Even  supposing, 
what  is  not  the  case,  that  the  defenders  were  proprietors  of  the  subjects  in  question,  they  could 
not  be  compelled  to  continue  to  hold  it  against  their  will,  and  to  pay  the  ground  annual,  inasmuch 
as  they  are  singular  successors  who  have  never  come  under  any  personal  obligation  to  make  such 
payment.  Their  liability  could  not,  in  any  view  of  their  right,  be  extended  beyond  the  period 
of  their  actual  possession."  That  is  their  first  proposition.  Then  they  say — "  Whatever  might 
have  been  the  liability  of  the  defenders  in  the  case  supposed,"  that  is  to  say,  supposing  they  had 
been  actual  proprietors,  "there  is  no  ground  on  which  they  can  be  held  liable  under  the  existing 
circumstances,  they  being,  not  proprietors,  but  mere  creditors  holding  a  security  over  the  property, 
the  radical  right  thereto  remaining  with  their  debtor  up  to  the  date  of  the  sequestration,  from  and 
after  which  their  possession  entirely  ceased. 

As  I  have  already  stated,  the  Lord  Ordinary  thought  with  the  defenders,  that  they  were  not 
liable ;  he  thought  that  they  were  to  be  treated  merely  as  holders  of  a  security.  The  majority  of 
the  thirteen  Judges  before  whom  eventually  the  case  came,  were  of  a  contrary  opinion.  Eight 
thought  that  the  bank  was  liable,  and  five  that  it  was  not.  The  result  was  that  the  final 
interlocutor  was  in  favour  of  the  pursuer,  and  against  the  bank.  Against  that  the  bank  has 
appealed. 

Now,  my  Lords,  the  decision  of  the  Court  of  Session  rested  on  these  two  grounds  : — Firsts 
that  Gardyne  had  a  right  to  treat  the  bank  as  being  the  absolute  owners,  and  not  as  mere 
creditors  holding  an  heritable  security ;  and,  secondly,  that,  being  owners,  they  are  personally 
liable  for  the  ground  annual  until  they  make  a  bond  fide  transfer  to  a  new  vassal.  The  only 
difference  of  opinion  among  the  Judges  was  on  the  first  point.  Eight  of  the  Judges  were  of 
opinion  that,  where  the  procuratory  of  resignation  is  absolute,  and  sasine  is  given  absolutely,  as 
in  this  case,  there  the  creditor  so  getting  resignation  and  sasine  is  vested  in  the  radical  and 
original  right  of  the  granter — that  he  becomes  thereby  the  vassal,  and  the  only  vassal  of  the  Crown 
— that  his  right  can  only  be  extinguished  by  a  resignation  made  by  him  as  vassal  in  favour  of  the 
debtor,  or  of  some  other  person,  and  by  such  other  person  being  duly  infeft  thereon — and  that, 
until  such  transfer  has  been  made,  the  party  infeft  continues  liable  to  all  the  burdens  attaching 
on  an  absolute  purchaser.  The  other  five  Judges  thought  that  this  was  a  narrow  and  technical 
view  of  the  law — that  the  question  must  be  decided  precisely  as  it  would  have  been  if  the  resign- 
ation, and  sasine  thereon,  had,  on  the  face  of  ^he  instruments,  shewn  the  transaction  to  be  one 
of  disposition  by  way  of  security  only — that  the  circumstance  of  the  back  bond  which  embodies 
the  condition  being  by  a  separate  instrument  distinct  from  the  resignation  and  sasine,  makes  no 
difference  in  principle— and  that  a  security  constituted  like  this,  by  an  absolute  disposition, 
qualified  by  a  back  bond,  forms  in  truth  but  an  heritable  security  for  debt,  and  cannot  subject 
the  party  who  takes  the  security,  to  the  burdens  and  duties  of  an  owner. 

The  conflicting  views  on  this  subject  are  given  with  great  clearness  in  the  judgments  in  the 
Court  below.  But,  in  the  view  which  I  have  taken  of  the  case,  it  is  not  necessary  for  this  House 
to  decide  on  which  side  the  weight  of  argument  preponderates.  I  will  merely  remark,  in 
passing,  and  in  accordance  with  the  view  taken  by  the  majority  of  the  Judges,  that  where  the 
law  enables  and  allows  parties  to  charge  and  burden  their  property  by  conveyances  on  the  face 
of  them  absolute,  it  may  give  rise  to  great  difficulties  if  the  Court  should  hold  that  such 
instruments  are  not  to  have  all  the  qualities  which,  on  the  face  of  them,  they  purport  to  have. 

It  is  not  however  necessary  to  pronounce  any  judgment  here  on  this  point,  for  it  is  plain  that 
all  the  Judges  have,  on  the  other  part  of  this  case,  been  proceeding  on  a  view  of  the  law,  which, 
after  the  decision  of  this  House  in  Millar  v.  Small,  cannot  be  sustained.  All  the  Judges  assume, 
that  supposing  the  Royal  Bank  to  have  been  actual  purchasers,  and  so  owners,  they  would  clearly 
have  been  responsible,  personally,  for  the  ground  annual ;  that  according  to  the  law  as  laid  down 
in  the  case  of  Soofs  Trustees,  Duff  was  not  bound  after  he  had  disponed  to  the  Royal  Bank,  but 
that  his  original  personal  liability  then  attached  to  his  disponees. 

In  this  view  of^  the  law  the  Court  of  Session  would  clearly  have  been  right,  if  the  principles 
laid  down  in  the  case  of  Soot's  Trustees  could  have  been  sustained.  But  the  judgment  of  this 
House  has  shewn  that  the  law  was  not  correctly  understood  in  that  case.  It  is  plains  according 
to  the  decision  of  your  Lordships  in  the  case  of  Millar  v.  Small,  that  Gardyne  did  not  lose  his 
personal  remedy  against  Duff,  as  all  the  Judges  assume  him  to  have  done,  when  he  made  the 
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disposition  in  favour  of  the  Royal  Bank.  The  principle  of  that  decision  al>o  shews,  that  here 
the  bank  never  incurred  any  personal  liability.  When  Gardyne  sold  to  Duff,  what  he  acquired 
was  a  personal  right  against  Duff  and  his  representatives,  in  all  time,  for  payment  of  the  ground 
annual ;  and  further,  a  right  against  the  land  into  whosesoever  hands  it  might  come.  But  he 
acquired  no  personal  right  against  purchasers  from  DufT.  It  was  not  competent  to  Duff  to  give 
him  any  such  right.  In  the  case  of  Soofs  Trustees^  the  Court  of  Session  held  that  the  personal 
obligation  passed  from  the  party  who  had  entered  into  it,  and  was  transferred  to  the  pur>:haser. 
But  this  House  decided  in  Millar  v.  Small,  that  such  a  personal  obligation,  or  covenant, 
remains  still  binding  on  the  original  party,  and  is  not  affected  by  the  sale  and  transfer  of 
the  land. 

It  is  hardly  necessary  to  remark,  that  there  is  here  no  personal  obligation  whatever  arising 
from  the  mere  tenure  of  the  land,  independently  of  contract.  In  the  case  of  superior  and  vassal, 
the  vassal  for  the  time  being  is  personally  liable  for  the  feu  duties,  just  as,  in  the  case  of  landlord 
and  tenant,  the  tenant  for  the  time  being  is  personally  bound  to  pay  the  rent.  That  is  a  liability 
resulting  from  principles  of  tenure.  In  both  these  cases,  the  vassal  in  the  one  case,  and  the  tenant 
in  the  other,  is  personally  liable  by  reason  of  what  in  this  country  is  called  privity  of  estate.  But 
the  doctrine  has  no  application  to  a  case  like  the  present,  where  there  is  no  such  relation 
subsisting.  This  is  very  distinctly  laid  down  and  commented  on  by  Lord  Wood  in  his  opinion 
given  in  the  case  of  Sool*s  Trustees^  3  Ross  L.  Ca.  69.  His  Lordship  there  explains,  that 
according  to  the  old  forms  of  the  deed  constituting  a  ground  annual,  there  was  no  covenant  or 
obligation  entered  into  by  the  purchaser  of  the  land,  binding  himself  personally  to  make  payment. 
And  the  consequence  was,  that  the  seller — 1.  e.  the  owner  of  the  ground  annual — had  no  personal 
remedy.  "The  land  alone,"  his  Lordship  says  at  page  78,  "was  directly  bound  in  payment  of 
the  ground  annual,''  that  is,  the  deed  in  its  ancient  form,  without  a  personal  covenant,  warranted 
no  immediate  proceeding  against  the  proprietor.  It  did  not  give  an  active  title  to  enter  into 
possession,  by  a  process  of  maills  and  duties.  The  ground  annual  was  levied  by  a  poinding  of 
the  ground,  and  so  forth.  Then,  after  stating  that  the  form  of  the  deed  had  been  altered  in 
modem  practice,  by  making  the  purchaser  enter  into  a  personal  covenant,  he  proceeds  to  state, 
that  this  change  was  introduced,  not  for  the  purpose  of  retaining  a  personal  right  of  action 
against  the  party  binding  himself  by  the  original  deed,  and  against  his  representatives,  but  in 
order  that  this  personal  obligation  might  attach  on  all  persons,  as  they  should  from  time  to  time 
succeed  to  the  property,  and  so  that  the  owner  of  the  ground  annual  might  have  a  right  of  action 
personally  against  every  successive  owner,  which,  but  for  the  original  obligation,  he  would  not 
have  possessed. 

Your  Lordships  decided  in  the  case  of  Millar  v.  Small,  that  the  party  who  had  bound  himself 
and  his  representatives  by  a  personal  obligation,  did  not  cease  to  be  liable  by  reason  of  his 
having  parted  with  the  land.  The  principles,  on  which  that  decision  rests,  establish  also  that  no 
personal  liability  is  transferred  to  a  purchaser  on  a  transfer  of  the  land.  This,  therefore,  decides 
the  question  now  before  your  Lordships.  The  Judges  below  assumed  the  law  to  be  such  as  it 
was  held  to  be  in  the  case  of  Sooths  Trustees.  I  will  take  it  for  granted  for  the  present  that  the 
decision  now  under  consideration  would  have  been  right  if  the  foundation  had  been  sound.  But, 
that  foundation  failing,  the  superstructure  fails  also.  And,  on  this  short  ground,  I  must  advise 
your  Lordships  to  reverse  the  interlocutor  of  the  nth  of  March  1851. 

Interlocutor  reversed. 
First  Division. — Richardson,  Loch  and  M*Laurin,  Appellant^  Solicitors. — Thos.  W.Webster, 
Respondent' s  Solicitor, 


MAY  30,   1853. 

Ebenezer  Adamson,  Appellant,  v.  Robert  Barbour,  Respondent. 

Poor- Law — Settlement— Parent  and  Child — Derivative  settlement.  A  man,  who  had  no  settle- 
ment but  that  o/birthy  was  transported  for  t hefty  leaving  a  wife  and  children.  The  mother  did 
not  apply  for  relief  from  the  parish  for  herself  but  only  for  the  children,  cmd  there  was  no  aver- 
ment that  she  was  a  proper  object  of  relief  : 

Held  (reversing  judgment),  that  the  parish  of  the  father's  birth  settlement,  {or  that  of  his 
residential  settlement,  if  he  had  acquired  such,)  and  not  that  of  the  children's  birth,  was 
liable  in  their  support.^ 


*  See  previous  report  13  D.   1279;  23  Sc.  Jur.  603.        S.  C.   i  Macq.  Ap.  376:  25  So. 
Jur.  419. 
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The  defender,  as  representing  the  City  parish  of  Glasgow,  appealed  against  the  interlocutor  of 
2d  July  1 85 1,  maintaining  that  it  ought  to  be  reversed  on  the  following  grounds — i.  That  the 
parish  represented  by  him  was  entitled  to  relief  from  the  parish  of  Lochwinnoch  (represented 
by  the  respondent)  of  the  past  and  future  maintenance  of  M*lntyre's  children,  the  latter  being 
the  parish  of  settlement ; — because  it  is  an  established  principle  of  the  Scots  Poor  Law,  that  so 
long  as  legitimate  children  are  in  pupillarity,  or  not  emancipated,  their  settlement  was  to  be 
determined  by  that  of  the  father;  and,  consequently,  that  in  the  event  of  the  children  falling  into 
destitution  from  the  inability  or  failure  of  the  father  to  provide  for  them,  the  parish  bound  to 
afford  relief  is  that  of  the  father's  settlement.  2.  At  all  events,  in  the  absence  of  the  husband, 
the  wife  was  bound  to  support  the  children ;  and  as  she  was  incapable  of  doing  so,  the  claim  for 
their  relief  was  to  be  regarded  as  a  claim  at  her  instance,  and,  consequently,  lay  against  the 
parish  of  her  settlement,  which  being  the  same  as  her  husband's,  was  the  parish  of  Lochwinnoch. 

The  respondent  supported  the  interlocutor  on  the  following  grounds — i.  The  only  means  by 
which  children  could  acquire  a  settlement  being  their  own  birth,  or  the  father's  residence,  the 
parish  of  Lochwinnoch  was  not  liable  on  the  ground  of  M^ntyre's  children  having  a  settlement 
in  that  parish,  in  respect  they  were  not  born  in  it,  nor  had  their  father  resided  there  for  the 
statutory  period.  2.  The  parish  of  Lochwinnoch,  being  bound  to  give  relief  only  in  the  case  of 
parties  holding  a  settlement  being  proper  objects  of  relief,  was  not  liable  in  the  present  case, 
in  respect  the  parties  claiming  relief  were  not  in  that  condition. 

Rolt  Q.C.,  and  Anderson  Q.C.,  for  appellant. — It  is  a  well-established  rule  of  law,  that  the 
settlement  of  legitimate  children,  while  in  pupillarity  or  unemancipated,  is  regulated  by  that  of 
the  father,  and  that  whether  he  is  dead  or  absent,  or  residing  in  family  with  such  children — 2 
Hutch.  J.  P.  64  (2d  ed.);  BelFs  Diet.  "  Poor,*'  747;  Bell's  Pr.  §§  2157  and  2161 ;  Dunlop's  Par. 
Law,  383  and  387.  In  P.  of  Coldingkam  v.  P,  of  Dunse^  M.  10,582,  it  was  held  that  infant 
children  cannot  be  separated  from  their  parents  in  the  question  of  settlement,  but  must  be 
considered  as  part  of  the  family.  So  Howie  v.  P,  Arbroath  and  St,  Vigeans,  M.  App.  (Poor  No.  i.) 
The  rule  applies  equally  to  illegitimate  children,  the  only  difference  being,  that  they  follow  the 
settlement  of  the  mother,  since,  in  the  eye  of  the  law,  they  have  no  father — P.  of  Rescobie  v.  P, 
of  Forfar^  M.  10,589;  P.  of  Gladsmuiry,  P.  of  Preston  and  Saltoun^  M.  App.  (Poor  No.  5.); 
P.  ofLasswade  v.  P.  of  St.  Cuthberts,  6  D.  637,  Per  Lord  Jeffrey  mHume  v.  Haliday^  12  D.  411. 
The  first  time  a  contrary  doctrine  was  promulgated,  was  by  the  Lord  Justice  Clerk  Hope  in 
Thomson  v.  Stewart^  12  D.  1266;  but  there  were  special  circumstances  there,  and  the  only 
recent  case  hostile  to  us  is  the  Jedburgh  case-rThomson  v.  Scott ^  13  D.  783,  on  the  authority  of 
which  the  present  case  was  decided,  and  against  which  we  now  substantially  appeal.  The 
Jedburgh  case  is  quite  inconsistent  with  the  earlier  cases  cited.  It  is  true  that,  in  those  earlier 
cases,  the  settlement  was  residential ;  but  that  circumstance  merely  arose  from  the  fact,  that  such 
is  the  kind  of  settlement  which  the  majority  of  men  have.  The  principle,  however,  is  the  same, 
for  the  residential  settlement  merely  supersedes  the  settlement  by  birth ;  and  in  all  the  cases,  the 
children  are  treated  as  accessories  of  the  parent,  and  as  identified  with  him,  and  that  by  virtue 
of  their  being  children,  and  not  by  virtue  of  their  residence  with  him.  It  is  said  there  is  no  such 
thing  in  the  law  of  Scotland  as  a  settlement  by  parentage;  but  it  matters  little  as  to  the  name, 
if  the  same  state  of  things  exist,  for  that  phrase  is  merely  a  compendious  mode  of  describing  that 
children  in  nonage,  and  not.  forisfamiliated^  derive  from  their  parent  the  right  of  settlement  he 
pos^sses ;  it  is  the  creature  of  legal  construction,  and  on  that  footing  it  clearly  stands  in  the  law 
of  England — ^rchbold,  Poor  Law,  336,  (ed.  1850.)  The  termniay  have  been  borrowed  from 
England,  though  it  is  to  be  found  in  1800  in  the  St.  Vigean^s  case,  supra.  The  rule  in  England 
is  well  known,  and  put  on  the  broad  principle,  that  it  is  a  wrong  and  a  hardship  to  separate  a 
young  family,  and  scatter  its  members  over  the  country.  In  desertion  by  the  husband,  the  wife's 
settlement  derived  through  him,  subsists  notwithstanding — Gray  s.  Fowliey  9  D.  811.  Why 
should  not  the  child's  also?  Now  transportation  of  the  husband  does  not  annul  the  marriage 
relation;  and  this  case  may  be  viewed  strictly  as  one  where  the  wife  claims,  for  she  is  liable,  on 
the  husband's  default,  to  maintain  the  children.  Here  she  cannot  do  so;  yet,  inasmuch  as  her 
settlement  is  that  of  her  husband,  there  is  no  reason  why  the  children's  is  not  that  of  the  father 
also— Bankton,  i,  6,  15;  Dunlop's  Par.  Law,  370;  Hutch.  J.  P.  67;  Bell's  Pr.  §  1566;  Grayw. 
Fowlie,  supra.  So,  after  the  husband's  death,  the  widow  retains  her  husband's  settlement  till  she 
acquires  another,  both  by  the  law  of  England  and  Scotland— Arch.  Poor- Law,  337;  2  Hutch.  J. 
P.  67 ;  P.  of  Creiffy  4  D.  1 538.  She  is  then  in  the  same  position  as  if  the  children  had  been 
illegitimate — P.  of  Rescobie^  supra;  P.  of  Gladsmuir^  supra;  Weepers  v.  P.  of  Kennoway^  6  D. 
1 166.  It  is  objected,  that  if  we  adopt  the  doctrine  of  derivative  settlement,  it  will  be  ne:essary 
to  search  the  pedigree  of  every  pauper  ad  infinitum  i  but  this  could  never  be  necessary  beyond 
the  grandfather,  because  the  father  or  mother  must  always  have  h^en  forisfamiliated  2X  the  time 
of  the  birth  of  the  child.  Lastly,  if  the  children  are  not  to  have  their  father's  settlement  it  is 
clear  they  must  be  sent  to  the  respective  parishes  of  their  births,  for  the  parishes  will  not  contribute 
to  support  them  when  residing  out  of  their  control,  since  the  workhouse  test  could  not  be  brought 
to  bear — Dunlop's  Par.  Law,  390-1 ;  8  and  9  Vict.  c.  83,  §  71.     As  to  the  ancient  poor  law 


252'  REPORTS  OF  SCOTCH  APPEALS. 

statutes  of  1579,  c.  74,  and  1661,  c.  38,  they  do  not  apply  to  the  question,  as  to  which  are  the 
settlements  liable,  but  simply  to  the  question,  what  persons  are  entitled  to  relief. 

Lord  Adv.  Moncreiff  and  SoL-Gen,  Bethelly  for  respondent. — The  sole  principle  on  which 
parochial  relief  is  given  at  all  is  this,  that  the  person  relieved  has  a  settlement  in  the  parish 
relieving.  The  statutes  1579,  c.  74,  and  1661,  c.  38,  regulate  the  subject.  The  object  of  relief 
must  acquire  a  settlement,  and  he  can  only  do  so  by  birth,  or  the  industrial  residence  of  himself 
or  his  father.  Moreover,  he  must  be  either  poor,  aged,  or  impotent,  the  last  word  being  used 
in  the  sense  of  disease — AT' William  v.  Adams,  ante,  p.  24  ;  i  Macq.  Ap.  120:  24  Sc.  Jur.  391. 
Children  were  first  specially  provided  for  by  statute  1661,  c.  38,  which  declares  those  entitled  to 
relief  to  be  orphans  destitute  of  all  help,  and  other  poor  children  not  orphans.  The  only  question 
as  to  them  is,  whether  the  obligation  of  parents  to  maintain  them  is  available,  for,  if  not,  the 
children  are  in  the  same  position  as  if  the  father  were  dead.  Now  a  father,  if  able-bodied,  is 
always  presumed  able  to  maintain  all  his  infant  children,  and  they  cannot  be  separated  from  him 
—Ufidsayw.  M^Tear,  ante,  p.  24:  i  Macq.  Ap.  155  :  24  Sc.  Jur.  391.  When  the  father  becomes 
impotent  or  aged,  he  then  becomes  a  proper  object  of  relief.  But  as  children  can  only  acquire 
a  settlement  by  birth,  or  by  their  father's  industrial  residence,  and  as  the  parish  of  Lochwinnoch 
is  theirs  neither  by  birth,  nor  by  their  father's  industrial  residence,  it  follows  that  they  can  have 
no  claim  upon  it.  The  cases  cited,  of  Coldingham,  Howie,  Rescobie,  and  Gladsmuir,  settled 
the  point,  that  a  child  does  hold  a  settlement  in  the  parish  of  their  father's  residence ;  but  the 
principle  on  which  the  child  acquires  such  settlement,  is  not  clearly  stated.  The  doctrine  of 
Dunlop,  (Parochial  Law,  p.  385,)  that  wherever  the  father  has  a  settlement,  whether  by  birth  or 
residence,  there  the  child  has  a  settlement  also,  is  unwarranted  by  Pennycuick,  3d  March  181 3, 
F.C.,  and  is  expressly  repudiated  by  Lord  Justice  Clerk  Hope  and  Lord  Moncreiff  in  the 
Jedburgh  case.  If  we  were  to  adopt  the  principle  in  such  a  case  as  the  present,  there  would  be 
no  end  to  the  computation  of  pedigrees,  for  there  seems  as  little  reason  for  stopping  with  the 
parish  of  the  father,  as  with  that  or  the  grandfather  or  great-grandfather.  There  is  no  such 
thing  in  law  as  a  family  being  a  proper  object  of  relief  j  it  is  the  father  alone,  and  he  can  only  be 
so  by  reason  of  old  age  or  disease.  Since  the  father,  therefore,  is  not  a  proper  object  to  be 
relieved  by  Lochwinnoch,  why  should  the  children  be  so.?  It  is  of  no  consequence  that  the 
mother  is  alive,  or  that  the  father,  instead  of  absconding,  is  transported.  It  is  no  hardship  to 
decide  that  the  respective  parishes  of  birth  must  support  the  children,  because  it  is  not  made 
an  indispensable  condition  of  relief,  that  the  children  should  reside  each  respectively  in  its  own 
parish.  Provision  may  be  made  to  support  a  pauper  residing  out  of  the  parish,  and  this  would 
be  a  very  proper  case  for  doing  so — 8  and  9  Vict.  c.  83,  §  72;  Weepers  v.  Kennoway,  supra; 
Lyall  V.  Heritors  of  Leslie,  8  D.  1251 :  18  Sc.  Jur.  588.  In  short,  the  great  principle  is,  that  the 
right  to  relief  is  a  personal,  and  not  a  hereditary  right,  and  there  is  no  ground  in  the  law  of 
Scotland  for  what  is  called  a  derivative  settlement  in  the  law  of  England. 

Lord  Chancellor  Cranworth. — This  case,  although  the  sum  immediately  in  dispute  is 
very  small,  yet  is  one  of  considerable  importance  in  point  of  principle.  The  material  facts  may 
be  stated  very  shortly.  In  July  1846,  a  man  named  Duncan  M*Intyre,who  was  then  living  with 
his  family  at  Glasgow,  was  apprehended  on  a  charge  of  theft ;  he  was  soon  afterwards  tried  and 
convicted,  and  was  transported.  His  family  consisted  of  a  wife  and  five  children,  the  eldest  nine 
years  old — the  youngest  an  infant  a  few  weeks  old.  The  two  eldest  children  were  bom  at 
Falkirk — the  two  youngest  at  Glasgow ;  the  other  child  was  bom  at  Linlithgow,  but  died  in 
March  1847. 

The  mother  being  unable  to  support  the  children,  applied  to  the  proper  authorities  at  Glasgow 
for  relief.  This  relief  was  afforded  during  the  years  1847  and  1848,  and  part  of  1849.  But  the 
inspector  of  the  poor  of  Glasgow  afterwards  applied  (according  to  the  provisions  of  8  and  9  Vict, 
c-  83,  §  70)  to  the  inspector  of  the  poor  of  the  parish  of  Lochwinnoch  for  reimbursement,  alleging 
that  Lochwinnoch,  and  not  Glasgow,  was  the  parish  bound  to  maintain  these  children. 

The  pursuer,  now  appellant,  is  the  inspector  of  the  poor  at  Glasgow.  The  defender,  the 
respondent,  is  inspector  of  the  poor  of  Lochwinnoch.  The  case  was  brought  in  the  first  instance 
before  the  SheriflT  of  Renfrewshire.  He  decided  in  favour  of  the  pursuer.  It  was  then  brought 
by  advocation  to  the  Second  Division  of  the  Court  of  Session,  and  the  Judges  of  that  Division, 
by  an  interlocutor  of  the  2d  of  July  1851,  reversed  the  decision  of  the  Sheriff.  That  interlocutor 
of  the  2d  of  July  was  as  follows : — "The  Lords  having  heard  counsel  for  the  parties,  advocate 
the  cause,  sustain  the  reasons  of  advocation,  alter  the  interlocutor  of  the  Sheriff  complained  of, 
assoilzie  the  defender  Robert  Barbour,  inspector  of  the  poor  of  the  parish  of  Lochwinnoch,  and 
decern  :     Find  him  entitled  to  the  expenses  in  this  Court." 

The  inspector  of  the  poor  of  Glasgow  not  being  satisfied  with  that  decision,  has  brought  the 
matter  by  way  of  appeal  to  this  House,  and  it  has  been  fully  argued  at  your  Lordships'  bar. 

It  is  the  common  case  of  both  parties,  that  at  the  time  M'lntyre  was  transported,  his  place 
of  settlement  was  Lochwinnoch.  He  was  bom  there,  and  never  afterwards  acquiried  a  settlement, 
or,  if  he  did,  he  had  afterwards  lost  it.  And  the  question  to  be  determined  by  your  Lordships 
is,  whether  Lochwinnoch,  the  father's  place  of  settlement,  is  the  place  of  settlement  of  the 
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children — or  whether  they  are  to  be  considered  as  settled  where  they  were  boni.  The  Sheriff 
held  that  the  liability  attached  on  Lochwinnocfa,  the  father's  settlement.  The  Court  of  Session 
was  of  a  different  opinion,  and  held  that  the  place  of  birth  of  each  child  was  its  place  of  settle- 
ment, so  that  no  action  could  be  sustained  against  the  inspector  of  the  poor  of  Lochwinnoch, 
none  of  the  children  having  bsen  bom  there. 

The  question  is,  what  is  the  law  of  Scotland  as  to  the  settlement  of  a  child  who  is  driven  to 
seek  parochial  relief  owing  to  its  being  abandoned  by  its  father?  The  appellant  contends,  that 
until  the  child  is  emancipated,  as  we  say  in  England — till  he  is  forisfamiliated,  as  it  is  said  in 
Scotland — his  settlement  is  constantly  that  of  his  father — that  he  is,  to  adopt  the  illustration  of 
Lord  Jeffrey,  but  a  branch  arising  from,  and  inseparably  connected  with,  the  father  as  the  root. 
And  then  he  contends  that,  as  a  corollary  to  this  doctrine,  when  from  any  cause,  whether  from 
the  death  of  the  father,  or  from  his  having  deserted  his  family,  or  from  his  being  transported,  and 
so  by  act  of  law  made  incapable  of  maintaining  them,  his  children  become  entitled  to  parochial 
assistance,  the  parish  to  be  resorted  to  is  that  of  the  father,  and  not  that  in  which  the  children 
▼ere  born.  The  respondent,  on  the  other  hand,  says,  that  though,  so  long  as  a  child  is  not 
forisfamiliated^  but  continues  to  be  part  of  the  father's  family,  if  the  father  gains  a  settlement  by 
residence,  the  child  gains  it  also, — yet  if  the  father,  during  the  pupillarity  of  the  child,  loses  the 
settlement  so  gained  by  residence,  or  if  he  never  gains  such  settlement  at  all,  the  child  who,  from 
the  death  or  desertion  of  his  father,  is  compelled  to  seek  parish  relief,  must  seek  it  from  the 
parish  of  its  own  birth,  and  not  from  that  in  which  the  father  had  a  birth  settlement. 

It  is  to  be  observed,  that  neither  in  England  nor  in  Scotland  does  the  statute  law  make  any 
provision  as  to  derivative  settlements.  In  Scotland  there  are  but  two  original  settlements — that 
acquired  by  birth,  and  that  acquired  by  residence.  In  England,  as  we  know,  there  are  many, 
and  were,  till  lately,  more.  But  all  the  settlements  which  have  been  created  by  statute  are 
original  settlements,  giving  expressly  or  impliedly  the  right  of  settlement  to  the  person  himself, 
who,  by  some  act  of  his  own,  gains  it.  No  statute  has  ever  said,  in  the  English  law,  that  a  child 
shall  derive  a  settlement  from  its  father,  or  a  wife  from  her  husband.  But  though  there  is  no 
statute  on  the  subject,  yet  early  in  the  administration  of  the  poor  laws  it  was  held  that  this  was 
necessarily  to  be  understood.  It  was  assumed  that  the  wife  must  be  with  her  husband — that 
children  must  remain  with  their  father — that  any  settlement  gained  by  him  was  gained,  not  for 
himself  alone,  but  for  all  his  family. 

A  leading  case  on  this  subject  is  that  of  Cunmer  v.  Milton ,  reported  in  2  Salkeld,  524,  but 
more  distinctly  in  3  Salk.  259.  Lord  Holt  there  says — "  The  place  where  a  bastard  is  born  is 
the  place  of  his  settlement,  unless  there  is  some  trick  to  charge  the  parish ;  but  the  place  where 
legitimate  children  are  born,  is  not  the  place  of  their  settlement,  for  let  that  be  where  it  will,  the 
children  are  settled  where  their  parents  are  settled — as,  for  instance,  if  the  father  is  settled  in 
the  parish  of  H,  but  goes  to  wor-c  in  the  parish  of  B,  and,  before  he  gains  any  settlement  there, 
has  a  son  bom  in  the  parish  of  B,  and  then  dies,  this  child  shall  be  sent  to  the  parish  of  H,  for 
it  is  not  the  birth,  but  the  settlement  of  the  father,  that  makes  the  settlement  or  the  child ;  and 
if  the  father  hath  gained  a  new  settlement  for  himself,  (as  he  had  done  in  the  principal  case,)  he 
hath  likewise  gained  a  new  settlement  for  his  children,  who  do  not  go  with  him  to  his  new 
settlement  as  nurse  children,  but  as  part  of  his  family," 

This  principle  has  been  acted  on  ever  since,  and  the  English  Courts,  in  so  acting  on  it,  have 
not  hesitated  to  pursue  it  through  all  its  consequences.  The  doctrine,  as  I  have  already 
remar  ;ed,  is  founded  on  the  principle  so  well  illustrated  by  Lord  Jeffrey,  where  he  speaks  of  the 
father  as  the  root,  and  the  children  as  the  branches.  Once  ascertain  in  what  soil  the  root  is 
fixed,  and  you  have  at  once  the  soil  with  which  the  branches  are  connected — ^and  this  connection, 
according  to  the  doctrine  of  the  English  law,  must  continue,  pursuing  the  same  metaphor,  how 
often  soever  and  wheresoever  the  tree  is  transplanted,  until  the  branch  has  been  severed,  and  so 
ceases  to  be  connected  with  the  parent  tmnk. 

Great  difficulty  must  arise  in  the  application  of  the  principle,  if  it  is  not  followed  through  all 
its  consequences.  Acting  steadily  and  consistently  on  the  mle,  it  is  obvious,  that  if,  during 
nonage,  (before  emancipation,  as  we  should  say  in  England,)  a  child,  in  consequence  of  being 
deserted  by  its  father,  is  compelled  to  seek  parish  relief,  it  must  look  for  it  from  the  father's 
parish.     The  father* s  parish  is  the  child's  parish,  and  so  bound  to  maintain  it. 

This  is  certainly  the  rule  in  England,  but  it  is  said  to  be  different  in  Scotland.  A  child,  it  is 
said,  in  a  state  of  nonage,  so  long  as  its  father  is  alive,  has,  by  the  laws  of  Scotland,  no  right  to 
relief.  The  father  is  bound  to  maintain  it.  If,  from  age  or  infirmity,  he  is  unable  to  do  so,  still 
lao  right  to  relief  accrues  to  the  child.  The  father,  in  such  a  case,  has  a  claim  to  relief,  the 
extent  of  which  will  be  measured  by  the  wants  of  his  child  as  well  as  his  own,  or  rather  by  his 
own  wants,  treating  the  necessities  of  his  child  as  a  part  of  those  wants.  Still  it  is  to  him  thnt 
the  law  gives  relief,  and  not  to  the  child.  In  such  a  case,  obviously,  the  parish  bound  to  furnish 
relief  is  the  father's  parish.  That  the  child  gets  relief  from  the  father's  parish  in  such  a  case,  is 
not,  it  is  said,  the  consequence  of  any  direct  right  in  the  child  against  that  parish,  but  of  the 
child's  claim  on  its  father;  if,  therefore,  the  parish  of  the  father's  settlement  has,  by  his  death, 
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or  by  his  having  deserted  his  family  and  absconded,  or  having  been  transported,  ceased  to  be 
under  the  obligation  of  maintaining  the  father,  it  is  under  no  obligation  to  maintain  the  child. 
The  child,  in  su:h  case,  seeks  relief  on  a  new  foundation—/.^,  on  its  own  claim  as  a  destitute 
child — and  so  must  look  to  the  parish  of  its  own  birth,  and  not  to  the  parish  which  was  bound  to 
maintain  the  father. 

This  is  the  ground  on  which  the  Court  of  Session  has  rested  its  decision  in  the  present  case ; 
and  the  real- question  is,  whether  there  are  not  other  elements  which  ought  to  have  been  taken 
into  consideration,  and  which  would  have  led  to  a  different  result.  1  think  there  are.  Consider- 
ing the  peculiar  nature  and  obje:t  of  the  poor  laws — the . affording  relief  to  those  unable  to 
maintain  themselves — it  is  absolutely  necessary  that  we  should  construe  the  provisions  of  the 
legislature  so  as  to  meet  the  ordinary  social  wants  of  those  for  whose  benefit  they  were  made. 

It  was  acting  on  this  principle  that  we  in  England  permitted  the  doctrine  of  derivative  settle- 
ments at  all.  The  monstrous  consequences  which  would  have  flowed  from  not  adopting  the 
doctrine,  were  deemed  sufficient  to  justify  the  courts  in  holding,  that  it  was  impliedly  contained 
in  all  the  enactments  as  to  settlement.  I  see  no  reason  why  the  same  principle  of  construction 
is  not  to  be  adopted  in  Scotland.  If  the  father  had  in  this  case  gained  a  settlement  by  residence, 
it  is  admitted  that  this  would  have  enured  for  the  benefit  of  his  children  as  well  as  of  himself. 
His  residence  would  have  been,  for  purposes  of  settlement,  their  residence ;  and  when  the  chil- 
dren, having  become  poor  and  destitute  children,  were  obliged  to  seek  parochial  relief,  their 
claim  would  have  been  on  the  parish  where  they  had  thus  acquired  a  settlement  by  means  of  his 
residence. 

This  was  the  case  of  Lasswade^  which  occurred  in  1844. 

I  cannot  understand  why  a  diffierent  consequence  should  follow  when  the  place  of  the  father's 
settlement  is  not  one  acquired  by  residence,  but  one  which  he  had  by  birth.  The  settlement 
acquired  by  the  children,  by  means  of  the  father's  residence,  is  strictly  derivative.  This  is  plain 
from  its  being  immaterial  whether  the  child  has  actually  resided  with  the  father  or  not ;  and, 
indeed,  it  would  be  gained  by  a  child  under  the  age  of  five  years,  and  who  could  not,  therefore, 
have  resided  for  the  statutory  term. 

What,  then,  is  the  principle  which  gives  this  derivative  settlement  to  the  children  ?  There  is 
no  enactment  on  the  subject,  and  it  is,  as  I  conceive,  merely  the  result  of  a  construction  which 
the  Courts  have  felt  warranted  in  putting  on  the  statutes  relating  to  the  maintenance  of  the 
poor,  namely,  that  for  all  purposes  relating  to  settlement,  the  father  is  understood  to  comprise  in 
himself  all  his  children  who  are  in  a  state  of  nonage.  Unless  this  principle  is  admitted,  the 
children  could  not  acquire  a  settlement  by  the  industrial  residence  of  the  father.  But  if  the 
principle  is  admitted  at  all,  it  cannot  be  conffned  to  the  case  of  a  settlement  acquired  by  resid- 
ence, but  must  extend  also  to  the  father's  settlement,  however  acquired,  whether  by  birth,  or  by 
his  own  residence,  or  by  his  father's  residence. 

I  observe  the  Lord  Justice  Clerk  says,  that  this  question  as  to  the  supposed  cruelty  of  separa- 
tion is  one  merely  of  sentiment.  Now  I  entirely  agree  in  what  is  here  implied,  rather  than 
expressed  by  the  Lord  Justice  Clerk,  namely,  that  it  would  be  most  unfit  to  allow  any  Court  to 
violate  or  strain  the  law  in  order  to  avoid  any  supposed,  or  even  any  real  hardship  in  its  appli- 
cation. But  the  question  here  is,  not  what  is  the  consequence  of  an  admitted  law — what  are  the 
evils  or  hardships  which  it  occasions — ^but  what  is  the  law  ? .  And  in  answering  that  inquiry, 
where  there  is  no  positive  statute  to  guide  us,  it  is  surely  a  legitimate  element  for  consideration, 
that  one  interpretation  avoids,  while  the  other  admits  and  sanctions,  what  is  harsh  and  revolting 
to  the  common  feelings  of  our  nature.  In  the  English  case  of  Cunmer  v.  Millon,  to  which  I 
have  already  referred,  Mr.  Justice  Powell  (a  very  high  authority)  is  reported  to  have  said — "  The 
children's  settlement  shall  not  be  divided  from  the  father,  for  that  would  be  unnatural.*'  He 
gives  as  a  reason,  and  as  the  only  reason,  for  what  he  considered  to  be,  in  the  absence  of 
positive  statute,  the  law  on  the  subject,  that  the  contrary  construction  would  be  unnatural. 

The  same  principle  of  reasoning  is  equally  applicable  to  Scotland.  I  do  not  discover  in  the 
Scotch  text  writers  on  this  branch  of  the  law,  nor  in  the  decided  cases,  until  very  recently,  any- 
thing tending  to  bring  into  (question  these  principles.  On  the  contrary,  settlement  by  "  parent- 
age" is  spoken  of  as  somethmg  well  known  to  the  law  of  Scotland,  in  the  treatises,  as  well  of 
living  as  of  deceased  writers,  on  this  branch  of  the  law,  and  the  doctrine  was  acted  on  in  the 
case  of  Coldingham  v.  Dunse  in  1779,  Howie  v.  Arbroath  in  1800,  which  was  a  case  of  desertion 
by  the  father,  and  not  of  his  death,  and  in  the  case  of  Lasswade  in  1844;  and  there  are  other 
authorities  to  the  same  effect.  I  am  aware  that  in  these  cases  the  settlement  by  parentage  was 
a  settlement  gained  by  the  residence  of  the  parent,  not  that  of  his  birth ;  but  I  have  already  said 
that  I  am  unable  to  discover  any  distinction  in  principle  between  the  two  cases.  The  moral 
necessity  of  treating  the  whole  family  as  one  and  indivisible,  is  the  same  in  both  cases.  The 
evil  of  dispersing  the  children  into  different  patrts  of  the  kingdom,  instead  of  keeping  them  toge- 
ther, and  so  giving  to  family  affection  its  fair  chance  of  operating  favourably  on  the  character, 
and  contributing  to  the  happiness  of  its  objects,  is  as  great  when  the  parent  has  not,  as  when  he 
has,  gained  a  settlement  by  resideftce.     I  see  no  ground  for  the  supposed  distinction. 
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I  am  aware  that,  in  coming  to  this  conclusion,  your  Lordships  will  be  not  only  overruling  the 
decision  of  the  Court  of  Session  in  this  case,  but  that  you  will  be  acting  in  opposition  to  the 
principles  on  which  that  Court  acted  in  the  Jedburgh  case.  That  is  undoubtedly  true.  In  fact, 
It  was  candidly  stated  that  the  present  appeal  was  intended  to  call  in  question  the  doctrine  of 
both  cases — that  of  Jedburgh  having  been  decided  in  February  1851,  and  the  present  case  in  the 
July  following.  I  am  fully  aware  that  the  grounds  on  which  I  am  prepared  to  advise  your 
Lordships  to  reverse  this  decision,  would  lead  to  a  similar  result  in  the  Jedburgh  case.  It  was 
indeed  attempted  to  shew,  that  there  is  a  distinction  between  them,  owing  to  the  fact  that  here 
the  mother  is  living,  whereas,  in  the  Jedburgh  case,  she  had  died  before  the  desertion  of  the 
children  by  the  father.  Whether  that  would  have  made  a  difference,  I  do  not  stop  to  inquire. 
It  certainly  can  make  no  difference  in  favour  of  the  respondent;  and  as  I  am  satisfied  that  the 
parish  of  Lochwinnoch  would  be  liable,  on  the  grounds  I  have  adverted  to,  even  if  she  were 
dead,  it  is  idle  to  inquire,  whether,  if  I  had  come  to  a  different  conclusion  in  that  state  of  things, 
the  circumstance  of  the  mother  being  alive  would  have  made  a  difference. 

I  am  clearly  of  opinion,  that  by  the  law  of  Scotland,  as  well  as  by  that  of  England,  legitimate 
children  during  nonage  are  to  be  considered  as  so  far  identified  with  their  father,  that  it  is  to  his 
place  of  settlement,  however  constituted,  that  they  are  to  look  for  relief  when  they  are  so  circum- 
stanced as  to  be  entitled  to  relief  at  all ;  and  I  come  to  th<s  conclusion,  because  any  other  inter- 
pretation of  the  laws  of  settlement  would  or  might  lead  to  a  harsh  and  violent  severance  of  the 
domestic  ties,  in  a  manner  which  I  cannot  believe  the  legislature  to  have  contemplated. 

Lord  Brougham.— My  Lords,  I  entirely  agree  with  my  noble  and  learned  friend  in  the  view 
which  he  has  taken  of  this  case.  I  have  had  the  advantage,  by  his  courtesy,  of  perusing  his 
very  clear  and  distinct  statement  of  the  grounds  upon  which  he  has  formed  that  opinion ;  and  I 
need  not  trouble  your  Lordships  further,  except  with  a  very  few  words  respecting  the  state  of 
the  case  in  the  Court  below. 

One  should  hesitate  more  than  I  am  now  at  all  disposed  to  do,  or  than  my  noble  and  learned 
friend  has  done,  in  reversing  a  decision  of  the  Scotch  Courts,  however  the  argument  might  have 
turned,  if  one  had  found  a  distinct  and  clear  unanimity  in  the  opinions  of  those  learned  Judges. 
But  that  is  very  far  from  being  the  case  here,  although  the  case  now  before  us — that  of  Barlx>ur 
— was  decided  certainly  by  all  the  three  Judges  who  heard  it  (Lord  Medwyn  being  absent),  Lord 
Justice  Clerk,  Lord  Cockbum,  and  Lord  Murray,  having  concurred  in  pronouncing  the  judg- 
ment. Bat  we  are  to  consider  this  case  as  intimately  connected  with  the  Jedburgh  casej  and, 
in  truth,  as  my  noble  and  learned  friend  has  observed,  the  Jedburgh  case,  to  all  intents  and  pur- 
poses, may  be  said  now  to  be  before  us.  The  cases  are  connected  from  the  nature  of  them — 
from  a  near  approach  of  the  dates,  one  being  a  few  months  before  the  other— and  from  the 
identity  in  fact  of  the  whole  argument  in  both  of  those  cases.  But  they  are  connected,  more- 
over, in  this  respect^  that  the  learned  Judges  who  decided  this  case  relied  upon  the  Jedburgh 
case.  It  is  true  that  the  Lord  Justice  Clerk  and  Lord  Cockburn  give  reasons  to  shew  that  their 
opinion  remains  the  same  as  it  had  been  a  few  months  previously ;  nevertheless,  it  is  clear  that 
they  regarded  themselves  as  only  carrying  into  effect  the  principle  by  them  laid  down  in  that 
case.  Lord  Murray  still  more  distinctly  relies  upon  the  Jedburgh  case — he  not  being  one  of  the 
learned  Judges  who  were  present  at  that  decision ;  for  he  says,  according  to  the  note  with  which 
we  are  furnished  of  what  then  passed, — "  I  see  no  reason  for  differing  from  the  Jedburgh  case/* 

Now,  let  us  look  at  the  Jedburgh  case,  and  see  how  it  was  decided.  I  do  this  merely  for  the 
purpose  of  supporting  my  position,  that  in  this  case  there  is  anything  rather  than  a  unanimous 
decision  of  the  Judges  in  tne  Court  below.  The  Jedburgh  case  was  disposed  of  by  three  most 
able  and  learned  Judges,  undoubtedly — the  Lord  Justice  Clerk,  Lord  Cockbum,  and  the  late 
Lord  Moncreiff.  But  Lord  Medwyn  differed  from  his  learned  brethren  in  that  case,  and  Lord 
Medwyn  had  agreeing  with  him  the  learned  Lord  Ordinary,  Lord  Dundrennan,  from  whom  the 
case  came  to  the  Inner  House.  Consequently,  your  Lordships  have  the  Jedburgh  case,  as 
regards  the  weight  of  authority  below,  decided  by  the  narrow  majority  of  three  Judges  to  two.  I 
need  say  nothing  of  the  other  case  of  Hume  v.  Halliday,  in  which  we  have  the  benefit  of  Lord 
Jeflfrey's  opinion,  clearly  in  the  same  direction  with  that  which  has  been  now  expressed  by  my 
noble  and  learned  friend,  and  against  the  decision  of  the  Court  below. 

My  Lords,  the  text  writers,  up  to  a  very  late  period,  seem  to  have  had  no  doubt  upon  this 
subject.  There  is  the  late  Mr.  William  Bell,  Mr.  Hutchison,  the  late  Professor  Bell,  and,  I 
think,  one  or  two  others,  probably  living  authors,  and  therefore  I  do  not  refer  to  them.  They 
appear  to  have  had  no  doubt  whatever  respecting  derivative  settlement  being  the  law  of  the  land ; 
and  I  can  see  no  difference  whatever,  any  more  than  my  noble  and  learned  friend  can,  between 
derivative  settlement  as  applied  to  a  case  where  a  parent  has  acquired  it  by  industrial  residence, 
as  it  is  termed,  and  one  in  which  he  acquired  it  in  any  other  way.  I  can  see  no  ground  whatever 
for  a  distinction.  But  I  decline,  after  the  able  and  distinct  statement  of  his  views  on  this  sub- 
ject by  my  noble  and  learned  friend,  to  enter  further  into  the  argument.  I  merely  wish  to  have 
this  understood.  If  we  had  had  a  unanimous  decision  of  the  Teamed  Judges  below,  and  yet, 
upon  a  full  consideration  of  the  case,  we  had  come  to  a  contrary  opinion  to  theirs,  we  should  in 
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this  case,  as  we  have  done — ^not  very  often,  but  certainly  as  we  have  in  some  cases  done — ^have 
abided  by  our  own  opinion,  and  reversed  the  decision  below,  notwithstanding  that  unanimity. 
But  still  it  is  more  satisfactory  certainly  for  us  to  feel,  that  in  this  case  there  has  been  a  very 
great  difference  of  opinion  upon  this  point  among  the  learned  Judges  in  the  Court  below. 

Mr,  Rolt. — With  respect  to  costs,  my  Lords,  your  Lordships  are  about  to  affirm  the  interlo- 
cutors of  the  Sheriff.  There  are  two  interlocutors  of  the  Sheriff,  and  you  are  about  to  affirm 
these  interlocutors.  They  were  appealed  to  the  Court  of  Session,  and  I  apprehend  the  principle 
of  the  decision  by  this  House  will  be,  that  your  Lordships  will  make  the  order  which  the  Court 
of  Session  ought  to  have  made. 

Lord  Brougham. — You  ask,  that  we  shall  do  that  which  the  Court  of  Session  ought  to  have 
done,  and  give  you  the  costs  in  that  Court. 

Mk  Rolt,—T\i2Li  is  all  I  ask. 

Lord  Brougham. — We  give  the  judgment  which  they  ought  to  have  given,  repelling  the 
advocation  with  costs. 

Mr,  Solicitor-General, — The  judgment  which  they  did  give  was  the  one  which  they  ought  to 
have  given  till  they  had  the  light  of  the  decision  of  this  House,  by  reason  of  the  existence  of  the 
yedburgh  case;  and  it  would  be  an  extraordinary  thing  indeed  if  this  House  were  to  say  to  the 
Court  of  Session, — you  ought,  in  the  face  of  the  Jedburgh  case^  to  have  dismissed  the  appeal 
from  the  Sheriff's  interlocutors,  with  costs.  It  is  quite  clear  they  would  be  governed  by  that 
authority. 

Lord  Brougham. — Do  you  mean  that  they  were  bound  by  the  yedburgh  case? 

Mr.  Solicitor-General, — Certainly,  especially  having  regard  to  what  you  yourselves  have  said, 
that  the  present  appeal  was  brought  to  try  the  Jedburgh  case. 

Mr,  Rolt, — One  word  upon  that  point.  Your  Lordships  see  that  it  is  not  as  though  the  law 
had  been  settled  by  a  series  of  decisions. 

Lord  Brougham.— Still  there  was  the  Jedburgh  case  standing. 

Mr,  Rolt. — Our  proceedings  were  commenced,  I  believe,  before  the  Jedburgh  case* 

Lord  Brougham. — ^At  that  date  the  decision  in  the  Jedburgh  case  was  a  binding  decision 
upon  the  Court. 

Mr.  Rolt, — The  costs  in  this  case  had  been  incurred  before  the  decision  in  the  Jedburgh  case; 
— the  Jedburgh  case  came  to  be  decided,  and  was  decided,  as  your  Lordships  have  said,  by  a 
narrow  majority ;  and  I  should  submit,  that  in  the  Court  of  Session,  to  say  nothing  of  the  costs 
in  this  House,  we  should  have  had  the  costs  before  the  Sheriff. 

Lord  Chancellor. — Their  Lordships  will  give  no  costs. 

Interlocutors  reversed. 
Second   Division. — Henry  Ward,  Appellants  Solicitor. — Deans  and  Rogers,  Respondent's 
Solicitors, 


JULY  8,  1853. 

The  Edinburgh  and  Glasgow  Railway  Company,  Appellants,  v.  The 
Stirling  and  Dunfermline  Railway  Company,  Respondents. 

Railway  Acts  —  Clause  —  Construction  —  Agreement  —  Completion  of  part  of  Railway — Tlu 
Edinburgh  and  Glasgow  Railway  Company  having  agreed  to  lease  the  line  of  the  Stirling  and 
Dunfermline  Railway  on  its  completion^  a  question  arose,  whether  they  were  bound  in  implement y 
where,  though  a  considerable  portion  had  been  completed,  apart  remained  to  be  executed. 

Held  (af!irmmg  judgment),  that  the  words  "  on  completion  of  the  railway  or  any  part  thereof^'' 
meant "  completion  for  purposes  ofworking,^^  and  therefore  the  E.  &*  G.  R,  Co.  were  bound  to 
implement :  (Lord  St.  Leonards  dissenting).^ 

The  defenders  appealed  against  the  judgments  of  the  Court  of  Session,  maintaining  that  they 
ought  to  be  reversed. — 1.  As  being  inconsistent  with  their  acts  of  parliament.  2.  The  appellants 
are  not  bound  to  take  the  line,  or  any  portion  of  it,  in  lease,  seeing  that  the  arrangement  M'as  to 
be  at  an  end  in  the  event  of  failure  to  obtain  a  direct  connection  between  the  Edinburgh  and 
Glasgow  Railway  and  the  line  of  the  Stirling  and  Dunfermline  Railway,  and  because  such 
connection  is  not  now  obtainable.  3.  The  Stirling  and  Dunfermline  Railway  Company  not  being 
in  a  condition  to  give  the  appellants  possession  of  the  subjects  for  which  rent  was  to  be  paid, 

*  See  previous  report  14  D.  747  ;  24  Sc.  Jur.  325.  S.  C.  25  Sc.  Jur.  508. 
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cannot  enforce  the  obligations  of  the  lease  upon  the  appellants.  4.  The  finding  of  the  Court 
below,  that  the  appellants  are  bound  to  pay  interest  at  the  rate  of  four  per  cent,  upon  the  costs 
of  obtaining  the  statutes  of  1848  and  1849,  is  unwarranted  by  the  statutes,  and  inconsistent  with 
equity. 

The  respondents  in  their  printed  case  supported  the  judgments  on  the  following  grounds  : — 
I.  By  the  terms  of  the  acts,,  the  appellants  were  bound  to  take  and  hold  on  lease  the  railway  and 
branch  railways  thereby  authorized  to  be  constructed,  for  a  period  of  35  years  after  their  com- 
pletion, or  the  completion  of  any  part,  and  to  pay  the  rents,  and  perform  the  whole  stipulations 
contained  in  the  acts.  2.  The  portion  of  the  railway  extending  from  the  joint  station  of  the 
Edinburgh  Perth  and  Dundee  Railway  and  the  Stirling  and  Dunfermline  Railway,  near  the 
town  of  Dunfermhne,  to  the  station  of  the  Stirling  and  Dunfermline  Railway  in  the  town  of 
Alloa,  having  been  completed  by  the  respondents,  and  the  completion  having  been  certified  in 
terms  of  the  statute  on  the  4th  day  of  December  1850,  the  appellants  were  bound  to  enter  into 
possession  of  that  portion  of  the  railway,  and  to  pay  the  rent,  and  to  perform  all  the  other 
prestations  incumbent  on  them  as  lessees,  after  that  date. 

Sir  F.  Kelly  Q.C.,  and  Roll  Q.C.,  for  appellants. — The  true  construction  of  the  acts  is,  that  the 
subject  of  the  lease  was  to  be  one  entire  thing,  as  the  rent  was  to  be  one  entire  sum,  and  the 
term  was  to  be  one  entire  period.  The  words,  "on  the  completion  of  any  part  thereof,'*  create 
the  difficulty.  But  the  "part "  there  spoken  of  must  be  understood  as  that  part  of  the  line  which 
should  only  ultimately  have  been  completed,  for  the  company  might,  for>  various  reasons,  think 
fit  not  to  execute  the  whole  line  ;  and  it  is  now  decided  by  The  York  and  North  Midland 
R.  Co,  V.  The  Queen,  i  £.  &  B.  178,  858,  that  a  company  is  not  bound  to  execute  the  whole 
line,  or  even  any  part  of  the  line,  after  obtaining  their  act.  It  cannot  be  contended  that  we  are  to 
take  half  a  mile  of  the  railway  when  it  is  completed,  and  so  on,  bit  by  bit ;  for,  then,  while  the 
first  bit  would  be  enjoyed  for  35  years,  the  last  bit,  if  not  completed  till  five  years  afterwards, 
could  only  be  enjoyed  for  30  years  ;  and  yet  the  act  does  not  contemplate  a  separate  term  of  35 
years  for  each  successive  portion  of  the  line,  as  it  becomes  completed.  The  only  consistent 
construction  is,  that  the  term  of  the  lease  was  not  to  commence  until  the  respondents  should  have 
executed  all  that  they  intended  to  execute. 

[Lord  St.  Leonards. — ^Then  you  would  hold  this  13  miles  of  the  line  free  of  rent,  until  the 
whole  was  finished  ?] 

No ;  we  are  not  bound  to  take  it  at  all  until  that  period.  Unless  ours  is  the  correct  construction, 
the  respondents  will  have  it  in  their  power,  by  completing  a  part,  to  throw  on  us  the  entire  burden 
of  the  expenses,  which  we  are  to  pay  in  the  shape  of  rent,  and  it  would  be  most  unfair  that  the 
expense  of  the  whole  line,  and  of  obtaining  the  act  for  the  whole  line,  should  be  thrown  on  the 
fragment  first  completed. 

[Lord  Brougham. — But  you  are  only  to  pay  a  reasonable  proportion  in  respect  of  the  part 
which  is  completed  ;  and  as  to  the  expense  of  the  act,  that  would  be  as  great  in  respect  of  a  short 
as  a  long  line,  for  the  legislature  must  sanction  one  no  less  than  the  other.] 

But  the  expense  of  the  two  subsequent  acts  in  1848  and  1849  will  be  thrown  upon  us,  which 
we  ought  not  to  be  subjected  to  pay.  It  might  not  have  been  unreasonable  for  us  to  pay  this,  if 
there  had  been  a  purchase  out  and  out ;  but  here  it  is  only  a  temporary  possession  for  35  years 
that  we  are  to  have.  The  Court  below  were  therefore  wrong  in  the  way  in  which  they  dealt  with 
this  case.  Thus  they  were  clearly  wrong  in  their  assumption,  that  they  could  compel  the 
respondents  to  go  on  and  complete  their  line,  for  the  case  above  quoted  must  be  taken  to  settle 
the  point  the  other  way. 

[Lord  Brougham. — But  a  writ  of  error  has  been  brought  to  this  House  in  that  case  ;  you  are, 
however,  no  doubt  entitled  to  assume  the  law  as  laid  down  there.] 

[Lord  St.  Leonards. — That  was  a  case,  however,  as  between  the  company  and  the  public  ; 
here  it  is  as  between  two  companies,  and  probably  one  company  might  bind  itself,  in  a  question 
with  another,  to  complete  their  line.] 

Besides  the  construction  of  the  statute,  we  say  that  there  was  an  ag^reement  entered  into  in 
1845,  of  which  it  was  an  express  condition,  that  the  whole  arrangement  between  the  two 
companies  was  to  become  null  and  void  if  we  should  not  succeed  in  obtaining  an  act  of  parlia- 
ment to  effect  a  connection  between  our  line  and  that  of  the  respondents.  That  condition 
accompanied  the  act  of  parliament,  and  therefore  we  say  that,  as  we  have  failed  in  our  object, 
the  arrangement  is  at  an  end.  At  all  events,  if  it  still  subsists,  it  is  clear,  not  only  from  the 
preamble  of  the  act  of  1846,  and  the  plans  and  maps  referred  to  by  it,  that  we  were  to  have  a 
junction  with  the  Scottish  Central  Railway  at  two  points — one  north  of  the  Forth,  and  the  other 
having  an  independent  terminus  at  the  gas  works  in  Stirling.  As,  therefore,  the  respondents, 
by  their  own  negligence,  have  lost  the  power  of  acquiring  this  terminus,  we  cannot  be  called 
upon  to  implement  the  agreement ;  for,  without  that  essential  advantage,  the  lease  of  their  line, 
or  a  fragment  of  their  line,  will  be  useless  to  us,  and  it  could  not  be  worked  with  a  profit. 

SoL'Gen,  Sir  R.  Bethell  and  Inglis  (D.F.),  for  respondents. — The  interlocutor  of  the  Court  of 
Session  is  in  all  respects  right.    It  is  impossible  to  hold  that  the  agreement  in  1845  is  to  be 
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taken  as  embodying  the  contract,  for  there  is  an  essential  variance  between  the  line  there  con- 
templated and  that  afterwards  authorized,  besides  that  the  act  itself  supersedes  that  agreement, 
inasmuch  as  it  embodies  the  whole  details  without  reference  to  any  other  document.  The  true 
construction  of  that  statute  is,  that  the  lease  was  to  come  into  existence  on  the  completion  of  a 
part  of  the  railway — by  which  is  meant  a  reasonable  part,  such  as  might  be  worked  at  a  profit — 
and  for  that  the  appellants  were  to  pay  a  rent,  which  was  to  vary  according  to  the  extent  of  the 
part  completed.  That  a  reasonable  portion  was  meant,  was  implied  in  the  fact  of  the  appellants* 
own  engineer  being  appointed  to  certify  the  completion  of  that  part,  and  to  estimate  the  sum  to 
be  paid  as  rent.  It  is  said,  that  an  obligation  lay  on  us  to  make  two  junctions  with  the  Scottish 
Central,  and  it  is  said  the  plans  accompanying  the  act  of  1846  shewed  a  junction  at  both  points. 
This  we  deny,  so  far  as  the  junction  near  the  gas  works  was  concerned  ;  but  even  if  the  plans 
did  shew  it,  it  is  impossible  to  hold  that  everything  exhibited  on  such  plan  is  incorporated  in  the 
act — Toddw.  North  British  R.  Co.,  5  Bell's  App.  Ca.  184.  But  if  such  an  obligation  lay  upon 
us  under  the  act  of  1846,  it  was  entirely  removed  by  the  subsequent  act  of  1849.  Therefore  the 
Court  below  were  quite  right  in  their  interlocutor. 

Lord  Chancellor  Cran worth.  —  My  Lords,  although  this  case  has  occupied  a  very 
considerable  portion  of  time  in  argument — perhaps  rather  more  than  was  necessary — it  certainly 
is  a  question  which,  in  the  view  1  take  of  the  case,  lies  in  the  very  narrowest  compass.  The 
main  question  is  as  to  the  construction  of  the  act  of  1846,  and  of  certain  sections  in  particular, 
beginning  at  section  41.  Now,  on  that  subject,  I  own,  that  if  1  had  been  in  the  Court  of  Session, 
probably  I  should  have  taken  a  different  view  from  what  these  learned  Judges  have  taken,  as  at 
present  advised.  I  will  state  why  it  is— and  I  feel  bound  so  to  state,  although  it  will  be 
productive  of  no  consequences  in  the  result — that  doubts  occur  to  me  whether  the  construction 
put  on  these  sections  is  correct. 

The  reason  I  entertain  that  doubt  is  this  : — it  seems  to  me  perfectly  clear  that  some  violence 
must  be  done  to  the  language  of  the  act ;  the  language  is,  ''  the  railway  and  branch  railways 
shall,  on  their  completion,  or  on  completion  of  any  part  thereof,  be  leased  by  the  company." 

Now  it  is  clear,  that,  taking  these  words  strictly  literally,  would  be  involving  the  parties  in 
that  which  would  be  absurd.  It  cannot  be  that,  on  the  completion  of  half  a  mile,  the  appellant 
company  were  bound  to  take  it,  and  pay  a  very  heavy  rent  for  it ;  that  is  not  what  was  contem- 
plated by  the  legislature.  The  only  question  is,  how,  with  the  least  possible  violence  to  the 
language,  you  are  to  interpret  the  expression,  "  or  any  part  thereof"  ?  The  construction  put  on 
it  by  the  Court  of  Session  is,  that  it  means  any  reasonable  part ;  that  is  the  way  in  which  it  was 
put  by  the  Solicitor-General — any  reasonable  part.  I  am  very  much  inclined  to  adopt  the  same 
view ;  but,  then,  where  I  feel  inclined  to  differ  from  the  Court  of  Session  is  this — that  I  do  not 
think  that  the  question  of  whether  a  particular  part  is  a  reasonable  part,  is  a  question  that  the 
legislature  meant  to  be  solved  by  the  Court.  I  think  the  true  meaning  is  this — ^upon  completion 
of  the  whole,  they  are  to  take  the  lease,  or,  if  the  parties  think  fit,  on  the  completion  of  any  part 
short  of  the  whole.  That  was  necessary,  because  one  railway  can  only  lease  to  the  other  by 
virtue  of  an  express  authority  given  to  it  by  the  legislature.  If  the  legislature  had  said,  you  may 
lease  the  line  from  point  A  to  point  B,  grave  doubts  might  have  arisen  whether,  if  they  did  not 
carry  it  quite  up  to  A — for  instance,  if  in  the  present  case  it  was  thought  not  convenient  to  cross 
the  Forth,  but  to  end  at  a  station  north  of  the  Forth— doubts  might  be  raised  if  that  were  a 
subject  matter  within  the  competency  of  the  parties,  the  one  to  lease,  the  other  to  accept  the 
lease.  The  way  I  interpret  that  is,  that  this  is  the  meaning  of  it,  that  it  was  on  the  completion 
of  the  entire  railway,  or  a  reasonable  part — the  reasonableness  to  be  determined  by  the  parties 
themselves — ^that  the  lease  was  to  be  completed.  That  is  the  interpretation  which  I  confess  I 
am  inclined  to  put  on  this  act  of  parliament. 

Now  I  arrive  at  this  conclusion  upon  two  or  three  considerations,  mainly  resting  on  these 
grounds.  I  do  not  see  what  the  Court  has  to  guide  it  in  saying,  whether  any  particular  part  is 
a  reasonable  part  or  not.  What  is  to  be  the  test  of  its  being  a  reasonable  part  ?  The  Solicitor- 
General  suggested  it  might  be  from  station  to  station ;  that  might  involve  the  parties  in  infinite 
difficulty.  There  is  nothing  to  be  got  from  that.  Then  it  was  said,  such  a  portion  as  they  can 
reasonably  work  at  a  profit.  There  is  nothing  before  the  Court  from  which  they  have  any  means 
of  arriving  at  a  correct  conclusion  on  the  subject.  I  have  noticed,  with  regard  to  this  matter, 
what  was  pointed  out  by  Sir  Fitzroy  Kelly,  that  it  might  have  been  completed  the  whole  way 
from  Stirling  to  Dunfermline,  and  yet  the  parties  could  not  have  worked  it.  The  legislature 
says — till  the  branches  are  completed,  the  main  line  shall  not  be  worked.  Then  again,  if  they 
are  obliged  to  take  a  part,  I  never  have  been  told  of  any  sufficient  solution  of  the  difficulty,  what 
is  to  happen  if  the  whole  line  is  not  completed.  I  do  not  know  how  far  it  does  or  does  not 
appear  that  they  could  complete  it.  Upon  that  I  give  no  opinion ;  but  if  they  are  bound  to  take 
a  part,  it  was  possible  that  the  whole  could  not  be  completed.  Then  the  Solicitor-General  says  : 
but  the  legislature  has  not  contemplated  that.  The  legislature  has  contemplated  it,  and  has 
provided  for  it.  That  is  therefore  the  view  I  confess  I  should  have  taken  if  the  thing  had  been 
unaffected  by  any  further  decision  of  the  Court ;  and  I  confess  I  think  that  view  may  be  borne 
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out  by  the  words  which  are  to  be  found  in  the  preamble  of  the  act  of  parliament,  beginning — 
**  Whereas  the  said  railway  may  be  beneficially  worked  in  connection  with  the  Edinburgh  and 
Glasgow  Railway,  and  the  company,  to  whom  the  last  mentioned  railway  belongs,  are  willing  to 
take  in  lease  and  work  the  same,  if  authorized  by  parliament  so  to  do,  and  the  several  persons" 
— that  is,  the  Stirling  Company — "are  willing  to  lease  the  railways  to  such  company." 

Now,  that  being  the  object — ^the  Edinburgh  and  Glasgow  Company  being  willing  to  take  a 
lease  of  this  railway,  that  is,  of  the  main  line  and  the  branches — ^and  the  other  company  being 
willing  to  grant  it — ^the  act  is  passed,  and  this  41st  section  comes  in  and  says — "On  completion 
of  this  railway,  or  any  part  thereof,  it  shall  be  lawful  for  the  one  to  make,  and  for  the  other  to 
take,  a  lease  for  the  term  of  35  years." 

I  confess,  on  these  grounds,  I  should  have  come  to  a  different  conclusion  from  that  at  which 
the  learned  Judges  of  the  Court  of  Session  have  arrived  on  this  part  of  the  case.  But  I  believe 
that  is  not  the  opinion  of  the  majority  of  your  Lordships ;  I  believe  the  majority  of  your  Lordships 
are,  as  I  have  collected,  in  favour  of  the  decision  of  the  Court  of  Session.  1  have  felt  it  my  duty 
to  give  my  opinion  to  your  Lordships,  as  I  do  not  think  it  is  ever  fit  that  Judges  who  hear  a  case 
should  abstain  from  stating  the  conclusions  at  which  they  have  arrived,  however  they  may  differ 
from  the  rest  of  the  learned  Judges.  Having  so  done,  I  have  discharged  the  duty  which  I  owe 
to  your  Lordships,  and  I  leave  it  to  the  rest  of  your  Lordships  to  dispose  of  the  case  as  you 
think  fit 

Lord  Brougham. — My  Lords,  in  this  case  I  entirely  agree  with  my  noble  and  learned  friend 
on  the  woolsack,  that  the  question  lies  in  a  very  narrow  compass,  and  that  the  construction  of 
the  words  to  which  he  has  referred  in  those  sections  of  the  act  of  1846,  is  not  overruled  or  altered 
at  all  by  what  is  to  be  found  in  the  act  of  1849.  I  also  agree  with  my  noble  and  learned  friend, 
that  it  is  expedient  that  any  difference  or  inclination  of  opinion  should  be  stated  fairly  and 
frankly  here.  My  Lords,  with  respect  to  the  decision  of  the  Court  below  in  the  case  now  at  the 
bar,  and  under  consideration,  my  noble  and  learned  friend  strongly  inclines  to  think,  that  had  the 
question  been  before  him  for  the  first  time,  and  he  been  in  the  position  of  the  Court  below,  he 
would  have  adopted  a  different  construction  of  the  act.  My  noble  and  learned  friend  does  not 
say  that  he  goes  ,so  far  as  to  hold  that  he  would  go  against  the  decision — that  his  opinion  is  so 
strong,  that  if  it  rested  upon  him,  he  is  so  confident  in  his  opinion  against  that  of  the  whole  of 
the  learned  Judges  of  the  Court  below,  both  the  learned  Lord  Ordmary  before  whom  the  case 
first  came,  and  the  four  Judges  to  whom  it  went  by  advocation — by  appeal,  as  it  were,  from  the 
Lord  Ordinary — I  do  not  understand  him  to  say,  that  his  opinion  is  so  clear  and  strong  against 
them,  that  upon  that  alone  he  should  have  been  disposed  to  have  come  to  a  different  conclusion. 
My  Lords,  I  certainly  agree  with  the  Court  below.  I  hold  that  they  adopted  the  right  construction 
of  the  words  of  this  act.  "  Be  it  enacted,"  (I  am  now  upon  the  41st  section,)  **  that  the  main 
railway  and  branch  railways,"  which  is  undoubtedly  the  nominative  to  which  what  follows  refers, 
**  shall  be  executed," — I  pass  over  that,  it  is  not  important  as  regards  the  present  question — 
"and  shall,  on  their  completion,  or/*  in  the  alternative,  "on  their  completion,'*  that  is,  their 
completion  in  the  whole,  "  or  on  the  completion  of  any  part  thereof,"  their  completion  in  part, — 
"  be  leased  by  the  company,  and  shall  be  taken  and  held  in  lease  for  the  period  of  35  years  after 
such  completion," — ^that  is,  if  it  is  a  completion  of  the  whole,  after  total  completion — or  if  it  is  a 
partial  completion,  after  the  completion  of  that  part — "for  the  period  of  35  years  after  such 
completion,  by  the  Edinburgh  and  Glasgow  Railway  company,  and  shall,  during  the  said  period, 
vest  in  them  subject  to  the  conditions  therein  contained."  I  hold  that  to  be  a  provision  ;  it  is  a 
contract— a  statutory  contract,  as  it  were — between  the  parties,  that  the  parties  here  appellant 
shall  take  and  hold  in  lease  a  part,  from  and  after  the  completion  of  that  part,  during  the  period 
of  35  years  that  apply  to  the  taking  of  the  whole. 

My  Lords,  it  is  said,  and  it  has  been  argued  at  the  bar  before  us  with  reference  to  that, 
that  something  must  be  supplied  to  a  certain  degree  —  something  must  be  supplied  by  in- 
tendment as  to  completion.  I  take  it,  however,  that  we  may  read  the  word  "complete," — and 
"  completion,"  as  if  it  meant  completion  for  working — complete  in  such  a  state  as  to  be  fit  for 
working,  and  which  would  not  only  imply  that  the  rails  were  to  be  laid  down,  and  the  railway  to 
be  so  constructed  that  it  could  be  worked,  but  that  it  should  be  to  a  certain  extent  complete 
during  a  certain  material  part  of  its  progress — I  should  say  from  station  to  station — without 
which,  undoubtedly,  it  could  not  be  said  to  be  complete  for  working ;  and  this  would  exclude 
the  supposition,  that  you  are  to  go  to  the  extreme  length  of  saying,  that  this  being  an  obligation 
to  take  the  whole  upon  lease,  and  to  hold  it  upon  lease,  operates  from  the  period  of  the 
completion  of  half  a  mile  or  half  a  quarter  of  a  mile.  I  think  the  rational  construction  of  the 
words  "completed"  and  "completion''  excludes  that  supposition. 

Then  provision  is  made  for  the  rent  as  well  as  for  the  term.  The  rent  is  to  be  at  4  per  cent. 
upon  the  expenses  of  obtaining  the  act ; — ^and  very  properly  so,  because,  whether  only  a  part  or 
the  whole  is  to  be  enjoyed  for  that  period  of  35  years  from  the  time  of  the  total  or  partial  com- 
pletion, it  is  proper  they  should  pay,  even  though  a  part  only  should  be  enjoyed  by  them,  a  certain 
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portion  of  the  expense  of  obtaining  that  act,  without  which  no  part  would  be  completed,  and  no 
part  consequently  enjoyed  by  anybody. 

But,  then,  not  only  is  the  proportion  of  4  per  cent  upon  the  expenses  of  the  act  to  be  taken  as 
rent,  but  the  rest  of  the  rent  is  to  consist  of  4  per  cent. — upon  what  ? — upon  the  expenses  of  the 
construction,  which,  of  course,  would  be  the  construction  of  the  part  completed  and  enjoyed. 
That  is  obvious. 

My  Lords,  I  do  not  enter  further  into  the  case.  I  have  seen  nothing  to  disapprove  of  in  the 
opinions  and  arguments  given  by  the  learned  Judges  in  the  Court  below  in  support  of  the  con- 
clusion to  which  they  have  arrived.  I  think,  upon  the  whole,  they  have  put  a  right  construction 
upon  it.  I  would  hardly  go  so  far  as  to  say,  that  if  I  had  found  those  five  learned  persons  coming 
to  a  clear  opinion  of  a  contrary  description,  and  to  an  opposite  construction,  (and  it  is  a  question 
of  construction.)  I  should  not  have  hesitated  very  much  in  dissenting  from  that  construction  at 
which  those  learned  persons  had  arrived.  I  should  only  have  done  it  where  I  saw  there  was  a 
plain  and  manifest,  I  might  almost  say,  gross  error  made  by  them,  but,  at  all  events,  a  manifest 
and  undoubted  error  committed  by  them,  in  having  arrived  at  their  conclusion.  But  here,  on 
the  contrary,  I  must  entirely  concur,  not  only  in  the  conclusion  at  which  the  Coiurt  have  arrived, 
but  in  the  ground  on  which  that  conclusion  is  founded. 

Lord  St.  Leonards. — My  Lords,  it  appears  to  me  that  the  judgment  of  the  Court  below  is 
in  all  respects  right,  and  I  should  have  felt  a  very  confident  opinion  upon  that  subject,  if  it  had 
not  been  for  the  view  which  has  been  expressed  by  my  noble  and  learned  friend  on  the  woolsack, 
for  whose  opinion  I  need  not  say  that  I  entertain  the  highest  respect.  It  is  only  upon  that  ground 
that  I  hesitate  to  speak  with  very  great  confidence  on  a  question  upon  which  I  have  certainly 
formed  a  strong  opinion. 

My  Lords,  of  these  two  companies,  the  Edinburgh  and  Glasgow  Railway  Company  was  in 
existence  before  the  Stirling  and  Dunfermline  Railway  Company  was  thought  of.  The  object  of 
the  company  in  existence  was  to  get  to  the  north,  and  they  thought  they  could  do  so,  being  then, 
as  I  understand,  in  hopes  of  having  the  Scottish  Central  line,  which  has  since  got  into  other 
hands,  and  therefore  they  have  been  disappointed.  They  hoped,  by  means  of  their  connection 
with  the  Scottish  Central  line,  and  with  this  new  railway,  to  be  able  to  reach  the  north,  and  to 
have  also  the  benefit  of  the  middle  traffic.  Now,  for  this  purpose,  the  promoters  of  the  new 
company  and  the  old  company  joined  in  an  application  to  parliament  for  an  act  of  this  nature, 
that  the  new  company  should  form  the  projected  railway  and  pay  the  expense  of  it,  and  that  the 
old  company,  the  existing  company,  should  take  a  lease  of  that  particular  railway.  And  this  act 
of  parliament  has  this  peculiarity  in  it,  that  whilst  it  talks  of  a  lease  being  granted,  in  effect  it 
does  execute  its  own  purpose,  for  it  actually  not  only  says  that  the  property  shall  be  held  and 
enjoyed  by  the  existing  company,  the  Edinburgh  and  Glasgow,  but  it  directs  in  so  many  words, 
that  the  railway  shall  be  vested  in  that  company  as  lessees.  This,  therefore,  is  not  a  case  in 
which  a  lease  is  to  be  executed  by  one  party  to  another  of  certain  works,  but  it  is  a  case  in  which 
the  act  of  parliament  itself  has  executed  its  own  purpose,  whatever  be  the  construction  of  it,  and 
has  actually  vested  the  property  m  the  party  who  was  to  hold  it  for  a  certain  term  of  years. 

Now,  we  have  had  a  very  elaborate  argument  to  shew  to  us,  in  the  first  place,  that  this  act  of 
parliament  never  can  have  effect  as  to  vesting  the  property,  unless  in  one  of  two  cases — that  is, 
either  that  the  whole  of  the  projected  railway  shall  be  completed,  or  that  the  new  company  shall 
elect  (for  that  was  the  way  in  which  it  was  originally  argued  by  the  Appellants)  to  execute  only  a 
portion  of  it,  in  which  case  the  appellants  admit  that  they  are  bound  by  the  lease  which  was 
conferred  upon  them,  which  was  placed  in  them,  in  fact,  by  the  act  of  parliament.  In  either  of 
those  cases,  they  admit  that  they  are  bound,  but  they  say  that  they  are  not  bound  to  take  a 
portion  ;  or  they  did  say  that  they  are  not  bound  to  take  a  portion,  where  it  is  intended  to  go  on 
and  complete  the  whole  of  the  railway.  Now,  that  is  very  capricious.  If  the  new  company 
chose  only  to  go  half  way,  the  appellants  admit  that  they  are  bound  to  take  that  half  ;  but  if  the 
new  company  go  half  way,  and  intend  to  go  the  whole  way,  and  are  guilty  of  no  delay,  then  the 
old  company  say  that  they  are  not  to  take  the  portion  which  has  been  executed,  unless  the  whole 
of  it  is  executed,  and  that  the  lease  of  it  must  be  one  term.  Now,  only  observe  for  a  moment 
the  relation  of  these  two  parties,  and  the  whole  difficulty  appears  to  me  to  vanish.  The  one 
party  is  to  execute  the  works — the  other  party  is  to  have  the  railway  for  a  certain  term,  and  to 
work  that  railway.  Now,  supposing  that  the  new  company  had  not  intervened,  what,  then, 
would  have  been  the  operation  ?  Why,  the  old  company  would  have  taken,  of  course,  the  works 
as  they  themselves  finished  those  works,  and  they  would  have  executed  those  works  in  a  manner 
to  enable  them,  as  all  railway  companies  do,  to  work  a  certain  portion  when  it  was  completed — 
not  waiting  till  the  completion  of  the  rest,  but  taking  care  in  the  interim  to  run  fi'om  a  point  to 
a  point  which  should  be  productive  of  a  profit,  and  so  give  them  funds  with  which  to  go  on.  If, 
therefore,  this  new  company  had  not  intervened,  and  if  the  old  company,  the  Edinburgh  and 
Glasgow  Company,  had  both  executed  the  works,  and  worked  the  railway,  exactly  the  same  thing, 
in  all  respects,  without  the  slightest  difference  in  point  of  fact,  would  have  taken  place,  which 
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will  take  place  under  the  decision  of  the  Judges  below — the  works  having  been  executed  by  one 
company,  and  the  railway  being  to  be  worked  by  another. 

But  before  we  come  to  that,  let  us  see  for  a  moment  what  are  the  provisions  of  the  act  of 
parliament,  and  what  would  have  happened  if  the  contention  of  the  appellants  is  right.     This 
railway  was  completed  for  13  miles  from  Dunfermline  to  Alloa,  and  that  was  a  portion  which 
clearly  could  be  worked,  and  which  has  been  worked.     But  observe  what  would  have  been  the 
consequence.    If  the  contention  of  the  appellants  is  correct,  they  were  not  bound  to  take  posses- 
sion of  that  portion.     Well,  if  they  were  not  bound  to  take  possession  of  that  portion,  what  was 
to  be  done  with  the  13  miles  of  executed  railway?     Was  there  ever  an  absurdity  equal  to  this, 
that  those  13  miles  of  railway  were  to  be  thrown  open  to  the  world,  and  not  to  be  protected? 
The  party  who  had  executed  them  would,  upon  the  certificate  of  Mr.  Miller,  be  absolved  at  once 
from  all  control  over  them,  and  the  act  of  parliament  has  expressly  given  to  the  old  company  the 
necessary  powers  to  carry  on  the  works  which  have  been  so  completed.    The  old  company  were 
bound  from  the  time  of  that  certificate,  to  keep  that  part  in  repair.     That  is  sensible— that  is 
right ; — they  were  to  keep  the  works  in  repair  from  that  time,  beyond  any  possibility  of  doubt. 
Then  they  were  to  have  the  benefit  of  it,  and  to  take  possession  of  it,  and  thus  it  would  have 
been  preserved,  and  have  been  worked,  as  the  result  has  shewn.     Now,  observe  what  would 
happen  in  the  way  in  which  it  is  insisted  that  this  thing  should  be  done.  We  have  heard  a  great 
deal  about  their  being  bound  to  take  one  term.    In  the  first  place,  as  I  understood  their  argument, 
they  desired  that  term  to  date  from  different  times.    Ultimately,  in  reply,  they  came  to  a  different 
point — that  is,  they  desired  their  term  to  run  from  the  latest  point  at  which  the  whole  should  be 
completed.     But  does  the  act  of  parliament  justify  that  ?    And  see  what  would  be  the  result. 
You  must  take  one  term — the  act  of  parliament  throughout  speaks  of  one  term,  and  one  term 
only,  namely  for  35  years.     But,  according  to  the  argument  which  has  been  glanced  at,  and 
which  was  insisted  upon  at  one  time,  that  the  term  was  to  date  for  35  years  of  the  different  por- 
tions of  the  railway  as  those  portions  were  executed,  see  what  the  result  would  be — ^that  at  the 
end  of  those  different  terms,  one  portion  of  the  railway  would  be  in  one  company,  and  the  other 
portion  would  be  in  the  other.     Now,  take  for  example  what  has  actually  happened.     The  first 
portion  is  executed  from  Dunfermline  up  to  Alloa  Bay,  that  portion  dating  clearly,  as  it  must, 
from  Mr.  Miller's  certificate: — ^it  would  therefore  revert,  at  the  end  of  35  years,  to  the  new 
company.     But  supposing  that  the  other  part  was  afterwards  executed,  namely  from  Alloa  up  to 
Stirling,  that  would  remain,  according  to  what  has  been  contended  for  at  the  bar,  in  the  old 
company  for  35  years  fi-om  the  period  of  its  completion,  and  so,  at  the  end  of  the  term,  half  of 
the  main  line  would  be  in  one  party,  and  the  other  half  of  the  main  line  would  be  in  the  other 
party.    Nothing  could  be  a  clearer  contradiction  of  the  terms  and  intention  of  this  act  of 
parliament. 

Now,  in  the  reply,  that  section  of  the  first  act  was  brought  forward  to  which  my  noble  and 
learned  friend  has  directed  his  attention — namely,  the  provision  in  the  act  of  parliament  which 
says,  that  the  main  line  shall  not  be  open  till  the  branches  are  ready  to  be  opened  at  the  same 
time.  Why,  look  at  what  the  clear  intention  was.  You  shall  not  get  rid  of  those  branches  which 
are  so  much  required,  but  you  shall  execute  them  as  soon  as  you  execute  the  whole  of  your  main 
line,  and  are  ready  to  open  it.  But  the  act  of  parliament  did  not  say  this,  that  when  the  branches 
were  executed,  they  should  not  be  opened  till  the  main  line  was  executed.  And  then  your  Lord- 
ships are  asked  to  say  what  might  have  happened  supposing  this  new  company  had  executed  the 
works  of  the  main  line  before  they  had  executed  the  branch  lines ;  there  might  have  been  no 
profit,  but  the  old  company  might  have  been  compelled  to  take  it.  These  two  parties  were  to 
execute  the  railway,  and  work  the  railway  as  between  them  and  the  public,  in  effect  as  one  com- 
pany or  partnership,  you  may  say,  in  that  respect,  although  their  interests  were  distinct ;  and 
that  exactly  happened  under  the  act  of  parliament,  which  would  be  supposed  to  be  the  natural 
consequence  of  it.  As  the  branch  railways  might  be  worked  before  the  main  line  was  completed, 
whereas  the  main  line  could  not  be  worked  until  the  branches  were  completed,  the  branches  were 
executed  first,  and  were  put  into  a  state  for  working,  and  the  main  line  was  finished  last. 

Now,  these  observations  would  bring  me,  my  Lords,  to  the  consideration  of  what  the  real 
intention  of  this  act  of  parliament  was.  The  two  companies  were  the  promoters  of  that  act, 
and  they  are  both  of  course  bound  by  it.  I  will  not  read  those  sections  which  have  been  read 
so  often — indeed  usque  ad  nauseam^  so  that  I  think  I  know  them  by  heart.  It  is  hardly  necessary 
to  refer  to  them  here,  but  the  result  of  them  is,  that  when  the  railway  is  completed,  the  main 
line  and  branches,  or  when  a  part  of  them  is  completed,  then  the  property,  the  whole  or  a  part, 
shall  vest  in  the  old  company  for  the  term  of  35  years,  at  a  certain  rent.  What  can  be  the  con- 
struction of  that  but  this  ?  As  regards  a  reasonable  part,  that  must  be  open  to  a  construction 
necessarily.  There  was  a  little  difficulty  about  the  rent,  but  the  act  of  parliament  itself  expressly 
provides,  that  the  time  of  payment  of  the  rent,  and  the  arrangements  with  regard  to  it,  shall  be 
in  the  discretion  of  the  parties.  It  refers  it,  therefore,  to  their  own  discretion  to  settle  that  which 
it  wouM  be  rather  difficult  to  settle  ab  ante  by  act  of  parliament.  But,  as  regards  the  rest,  it 
seems  to  me  to  be  the  simplest  of  all  simple  things*   As  soon  as  a  proper  portion  was  completed, 
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it  was  to  be  taken  by  the  old  company,  and  the  learned  Judges  below  have  put  that  construction 
upon  the  act  which  I  think  is  the  proper  construction ;  and  I  still  think,  whatever  character  you 
may  choose  to  look  at  Mr.  Miller  as  nlling,  that  thje  old  company  have  taken  care  to  guard  them- 
selves against  any  abuse  by  requiring  a  certificate  from  a  person  of  their  own  nomination  as  to 
the  completeness  and  propriety  of  the  works,  and  the  moneys  expended  upon  the  works.  Mr. 
Miller  is  not  only  to  certify  to  the  propriety  of  the  works  executed,  and  their  completeness,  but 
he  is  also  to  certify  as  to  the  money  expended  upon  them.  They  have  every  possible  check, 
therefore.  We  need  only  see  what  has  happened.  When  these  1 3  miles  were  executed  to  the 
satisfaction  of  Mr.  Miller,  and  he  had  certined  that  satisfaction,  the  act  of  parliament,  in  spite 
of  either  company,  and  by  its  own  force,  woidd  at  once  vest  that  completed  portion  in  the  old 
company,  and  the  term  would  then  commence.  But  there  was  an  elaborate  argument  to  shew 
that  the  other  parts  could  not  then  vest.  Why  should  not  they  vest  as  far  as  any  interest  was 
concerned  ?  My  Lords,  supposing,  as  I  have  said,  that  the  one  company,  the  Edinburgh  and 
Glasgow  Company,  had  executed  the  works,  and  were  to  work  the  railway,  what  would  have 
happened  then.'*  That  as  they  acquired  the  land,  it  would  vest  in  them — as  they  executed  the 
works,  they  would  be  able  to  work  them.  And  without  there  being  any  magic  in  all  this,  that 
precise  state  of  circumstances  will  exist  with  only  this  difference,  that  the  one  company  is  to  find 
the  money  and  do  the  work,  and  the  other  company  is  to  have  the  working  afterwards  of  the 
raUway  when  completed.  So  that,  as  the  different  properties  are  acquired,  and  the  different 
portions  of  the  line  are  completed,  it  vests  by  force  of  the  act  of  parliament  in  the  old  railway 
company,  and  that  vesting  opens  from  time  to  time,  if  I  may  so  express  it,  so  as  to  let  in  the 
different  parts  till  the  whole  railway  is  formed,  and  then  it  becomes  vested  in  the  old  company. 
I  do  not  see  the  slightest  difficulty.  It  amounts  to  this,  that  as  those  parts  are  completed,  and 
put  into  the  possession  of  the  old  company,  they  shall  vest  in  that  company  for  that  particular 
term,  and  I  apprehend  very  clearly  that  the  whole  is  one  term.  It  does  seem  to  me  equally 
clear  that  that  term  is  to  date  from  the  period  of  the  4th  December  1850,  when  Mr.  Miller  made 
his  certificate. 

Now,  in  fact,  the  Court  below  has  not  made  a  decision  upon  this  point,  for  the  Court  below 
has  entirely  confined  itself  to  this,  that  the  old  company  was  bound  to  take  the  portion  which 
was  certified  in  the  certificate  of  December  1850^  and  that  the  new  company  was  boimd  to  go  on 
(for  that  is  the  effect  of  it)  and  complete  the  railway.  Now,  the  appellants  cannot  complain  of 
that.  They  want  the  completion  of  the  railway  of  course— that  is  to  say,  they  want  to  get  rid  of 
their  contract.  I  know  what  they  want  perfectly,  but  they  have  no  foundation  for  that,  of  course. 
What  they  must  require  would  be  the  whole  of  the  railway.  Well,  the  Court  below  has  given  to 
them  perhaps  more  than  they  were  entitled  to,  because  it  has  imposed  a  condition  upon  the 
respondents  to  go  on  and  complete  the  railway.  In  that  respect  I  think  the  Court  below  has 
gone  further,  if  I  may  take  the  liberty  of  saying  so,  than  the  case  warranted ;  but  that  does  not 
lie  in  the  mouth  of  the  appellants.  The  appellants  desired  your  Lordships  to  go  through  the 
whole  of  the  evidence,  but  bringing  not  the  real  point  before  you  upon  which  they  raise  the  con- 
tention, to  shew  that  every  part  of  the  land  had  not  been  bought  at  the  time  of  the  interlocutor 
below,  necessary  to  complete  the  works.  Now  I  must  take  the  liberty,  with  deference  to  the 
Court  below,  of  saying  that,  in  my  opinion,  it  was  not  necessary  to  shew  any  such  state  of  things. 
The  act  of  1846  was  an  act  between  both  parties.  The  act  of  1848  was  an  act  which  was 
obtained  by  one  party  and  submitted  to  by  the  other.  I  observed  to  your  Lordships  during  the 
argument,  that,  in  point  of  fact,  the  Edinburgh  and  Glasgow  Company  insisted  upon  this  lease 
being  granted  to  them  in  1848,  which  the  Stirling  and  Dunfermline  Company  desired  to  get  rid 
of,  and  they  brought  in  another  bill  in  order  to  get  rid  of  their  liability  to  grant  that  lease.  The 
Edinburgh  and  Glasgow  Company  then  shewed  pretty  strongly,  and  contended  that  they  were 
entitled  to  have  that  lease,  and,  in  consequence  of^  their  opposition,  that  other  bill  was  withdrawn. 
Up  to  that  time,  therefore,  there  was  no  contention  as  to  the  obligation.  According  to  my  appre- 
hension, every  term  which  was  varied  in  that  act  of  1848  was  as  binding  upon  the  one  company 
as  it  was  upon  the  other.  The  line  was  varied,  but  there  was  an  express  provision  in  the  act  of 
parliament  that  that  varied  line  should  have  the  same  o{>eration  as  if  it  had  been  authorized  by 
the  first  act.  Then,  of  course,  the  lease  was  to  be  likewise  as  varied,  and  not  as  the  line  was 
authorized  by  the  first  act.  Then  the  lease  was  untouched  in  that  respect,  although  it  would 
operate  in  some  respects  on  a  line  going  in  a  different  direction. 

Now,  there  was  a  saving  introduced  in  that  act.  which  was  manifestly  for  the  purpose  which  I 
have  pointed  out,  because  the  new  company  had  endeavoured  to  obtain  authority  to  put  an  end 
to  the  liability  to  lease  the  line  to  the  old  company.  But,  as  I  have  before  observed,  that  saving 
goes  not  only  to  the  agreement,  but  to  the  act  of  1846,  and,  therefore,  that  neutralizes  ana 
explains  the  saving,  and  renders  it  altogether  inoperative  as  against  the  parties  now  before  your 
Lordships. 

Then  comes  the  act  of  1849.  Now  that  act  was  strongly  opposed  by  the  old  company;  they 
insisted  particularly  that  they  ought  to  be  released.  They  then  changed  their  note ;  they  desired 
then  to  be  released  from  that  lease,  which  they  had  insisted  they  ought  to  have  when  the  bill  of 
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1848  had  been  before  parliament.  Well,  parliament  decided  against  them,  and  the  very  first 
provision  of  that  act  or  parliament  of  1849,  which  has  been  so  often  referred  to,  is  saving  the 
rights  not  of  the  one  company  or  of  the  other,  but  of  both  the  companies — that  is  to  say,  the  one 
shall  have  the  power  of  making  the  railway,  and  the  other  shall  have  the  power  of  working  the 
railway  when  made,  as  altered  by  this  act  of  parliament,  notwithstanding  anything  which  has 
taken  place. 

My  Lords,  I  might  go  farther  into  this  matter,  but  there  is  a  reason  why  I  should  not  occupy 
time.  I  am  aware  that  in  your  Lordships'  House  at  this  moment  other  business  is  about  to  come 
on ;  but  if  I  were  to  go  through  the  acts  of  parliament,  I  could  shew  that  every  clause  is  consistent 
with  the  view  which  I  have  submitted  to  your  Lordships,  and  that,  in  order  to  support  a  different 
view,  you  must  cut  down  words  of  clear  and  strong  import,  and  which  admit  of  not  the  slightest 
doubt  in  their  construction,  whereas,  if  you  adopt  the  view  taken  by  the  Court  below,  every  word 
will  have  effect  given  to  it — it  will  receive  its  natural  construction,  and  the  real  intention  of  the 
legislature  and  the  real  intention  of  both  these  companies  at  starting,  will  be  carried  into  effect, 
and  the  old  company  will  not  be  permitted  to  evade  their  contract,  as  they  desire  to  do,  by  refined 
arguments  such  as  have  been  addressed  to  your  Lordships.  There  are  some  other  points  into  which 
it  does  not  appear  to  me  necessary  to  enter.  I  have  already  disposed  of  that  as  regards  the  terminus 
or  junction  at  the  station  near  the  gas  works,  bscause  certainly  my  opinion  is,  that  whatever  was 
the  effect  of  the  act  of  1849,  it  was  just  as  binding  upon  the  company  who  was  bound  to  take  the 
lease,  as  it  was  upon  the  company  who  was  bound  to  grant  that  lease.  There  are  some  points 
which  I  do  not  go  into.  There  was  one  point  which  was  a  good  deal  pressed,  with  regard  to  the 
charge  of  interest  in  the  shape  of  rent  for  the  expenses  of  the  act  of  parliament.  It  is  quite  clear 
that  in  the  original  summons  that  demand  is  made,  and  it  is  equally  clear  that  in  the  answers  and 
defences  that  demand  is  not  resisted.  After  the  interlocutor  which  decided  the  principal  point  in 
this  case,  the  Lord  Ordinary  made  a  remit  upon  that  very  question ;  and  although  that  interlocutor 
is  appealed  from,  yet  in  point  of  fact  no  resistance  was  made  to  that  interlocutor — it  was  neither 
resisted  by  the  Edinburgh  and  Glasgow  Company  when  it  was  made,  nor  was  there  any  attempt 
to  take  it  before  the  Division  to  which  it  might  have  been  carried,  or  in  any  manner  to  get  rid  of 
it  That  has  been  thrown  in,  therefore,  now,  as  a  make- weight,  as  is  frequently  done  in  cases  of 
this  sort,  where  parties  are  taking  every  possible  objection ;  and  I  apprehend  it  is  a  little  too  late 
to  enter  into  that  question. 

I  entirely  agree,  therefore,  with  the  opinion  which  has  been  expressed  by  the  Court  below. 
The  only  doubt  which  I  have,  as  I  at  first  expressed,  is  occasioned  by  the  difference  of  opinion 
of  my  noble  and  learned  friend  on  the  woolsack ;  but  it  is  very  satisfactory  to  hear  him  say,  that 
although  he  might  have  come  to  a  different  conclusion  if  he  had  sat  in  the  Court  below,  yet  he 
does  not  now  speak  with  that  confidence  with  which  he  probably  would,  had  he  been  sitting  below, 
in  disagreeing  with  the  opinion  of  that  Court.  I  apprehend  that  the  interlocutors  complained  of 
must  be  affirmed,  and  that  as  there  were  no  grounds  for  this  appeal,  they  should  be  affirmed  with 
costs. 

Mr,  RolL — Perhaps  your  Lordships  will  permit  me  to  say,  with  respect  to  costs,  that  the  case 
of  Johnson  v.  Beattie,  10  CL  &  F.  42,  laid  down  the  rule,  that  where  there  was  a  difference  among 
your  Lordships  upon  the  question  of  affirming  the  decision  of  the  Court  below,  it  should  not 
be  affirmed  with  costs.    At  all  events,  that  view  was  acted  upon. 

Mr.  Solicitor-General. — But  it  might  have  been  under  different  circumstances  from  this  case. 

Lord  Chancellor. — If  we  are  to  act  upon  anything  of  that  sort,  I  should  require  further 
time  to  consider.  I  thought  it  my  duty  to  express  the  opinion  which  I  entertained ;  but  the  fact 
of  the  impression  made  upon  my  mind  by  the  circumstances  being  different  from  that  produced 
on  the  mmds  of  my  noble  and  learned  friends,  would  certainly  lead  me  to  doubt  whether  my 
noble  and  learned  friends  may  not  be  right. 

Interlocutors  affirmed  with  costs. 

Second  Division. — Richardson,  Loch  and  Maclaurin,  Appellant^  Solicitors, — Deans  and 
Rogers,  Respondent^  Solicitors, 
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I 

Beauchamp  Colclough  Urquhart,  of  Meldrum  and  Byth,  and  his  eldest 
Son,  Appellants,  v.  BEAUCHAMP  COLCLOUGH  Urquhart,  Respondent. 

Entail — Fetters — Reduction — Marriage  Contract— -Statute  11  and  12  Vict.  c.  36,  S  43— Title  to 
Sue — An  heir  of  entail  in  possession  under  an  entail  in  a  marriage  contract,  which  contained 
prohibitions  merely  against  gratuitous  alienation,  executed  a  strict  entail.  On  his  death,  the 
succession  under  botn  entails  having  opened  to  the  same  person,  he  made  up  titles  under  the 
second  entail,  and  was  infeft,  but  thereafter  raised  a  reduction  of  the  entail  and  of  his  own 
titles,  on  the  ground  that  the  execution  of  the  second  entail  was  ultra  vires,  and  the  first  could 
not  be  gratuitously  defeated,  and  that  he  was  entitled  to  hold  the  estate  free  of  all  conditions  or 
fetter^  save  those  contained  in  the  original  marriage  contract. 

Held,  i.  (affirming  judgment),  that  the  pursuer  was  not  barred  from  raising  the  action  by  reason 
of  his  having  made  up  titles  under  tne  entail  sought  to  be  reduced,  nor  by  his  having  succeeded 
to  the  maker  of  it  in  moveables,  as  his  residuary  legatee,  under  certain  conditions  in  favour  of 
the  widow. 

2.  //  having  been  pleaded,  that  as,  under  the  recent  Entail  Amendment  Act,  §  43,  the  first  entail 
was  invalid,  in  respect  of  defects  in  the  fetters,  the  pursuer  had  no  title  to  reduce  the  second,  on 
the  ground  that  the  second  entail  was  to  be  held  as  validly  executed; 

Held  {the  £u:tion  having  been  raised  before  the  passing  of  the  Entail  Amendment  Act),  that  that 
act  had  no  retrospective  effect,  and  did  not  apply :  and,  on  the  ground  contained  in  the  first 
finding,  the  second  entail  ought  to  be  reduced} 

The  defenders  appealed,  maintaining  that  the  judgment  of  the  Court  of  Session  should  be 
reversed ;  because — "  i.  The  elder  respondent,  by  his  acts  at  and  since  his  succession,  accepted  and 
homologated  the  entail  of  1825.  2.  He  was  also  barred  from  challenging  the  entail  of  1825  by 
having  made  up  a  title  under  it  to  superiorities  which  the  entailer  was  in  titulo  to  deal  with  as  he 
pleased,  which  were  included  in  the  entail  of  1825,  and  which  had  been  possessed  by  the 
respondent  down  to  the  date  of  the  action.  3.  As  he  had  also  su:ceeded,  under  the  entailer's 
last  will  and  testament,  to  his  moveable  estate,  he  was  barred  from  disturbing  in  any  way  the 
general  settlement  of  his  estate,  of  which  the  entail  formed  a  portion ;  and,  4.  As  he  had 
elected  to  take  the  succession  of  James  Urquhart  in  all  respects  as  he  left  it,  and  ratified  the 
entail  of  1825,  he  thereby  renounced  all  right  to  challenge  it." 

The  respondents  supported  the  judgment  on  the  following  grounds  : — "  i.  The  late  James 
Urquhart  having  succeeded  to  the  estate  under  the  destination  in  the  marriage  contract  of  1753, 
which  contained  a  prohibition  against  altering  the  order  of  succession,  but  no  restrictions  against 
selling  or  contracting  debt,  was  not  entitled  to  make  a  strict  entail  of  the  lands,  imposing  new 
fetters  ;  and  the  deed  of  strict  entail  executed  by  him  in  1825  ^^s  ultra  vires  of  the  granter,  and 
is  reducible  at  the  instance  of  the  respondents.  2.  They  were  not  barred  from  insisting  in  this 
action,  either  in  consequence  of  the  respondent,  Mr.  Urquhart,  senior,  having  made  up  titles 
under  the  entail  in  1836,  or  in  respect  of  his  having  accepted  of  the  moveable  succession  be- 
queathed to  him  by  the  testament  of  James  Urquhart.  3.  Their  right  to  challenge  the  entail  of 
1825,  and  the  titles  following  on  it,  was  not  affected  by  the  43d  section  of  the  Act  11  and  12 
Victoria,  cap.  36,  (i.)  because  that  clause  had  no  retrospective  effect,  and  merely  declared  the 
invalidity  of^  an  entail  defective  in  one  of  the  prohibitions  to  commence  with  the  passing  of  the 
act  \  and  (2.)  because,  at  all  events,  this  action  was  instituted,  and  the  question  made  litigious,  in 
February  1847,  while  the  Entail  Amendment  Act  was  not  passed  till  August  1848." 

^^//Q.C.,and  Kerr,ioY  appellant. — ^We  have  two  preliminary  objections  to  the  competency  of 
this  action,  of  which  the  chief  is  homologation.  The  elder  respondent  has  homologated  the 
entail  of  1825  in  two  ways — i.  He  has  made  up  his  title  to  the  estates  under  it.  Further,  he  has 
taken  under  it  the  superiorities  which  were  included  in  the  deed  of  1825,  and  which  James 
Urquhart  had  a  perfect  right  to  deal  with  as  he  pleased,  inasmuch  as  they  were  validly  sold  and 
reacquired.  The  respondent  elected  to  accept  the  deed  of  1825,  and  he  cannot  be  allowed  now 
to  disturb  it ;  and  it  is  no  answer  that  he  has  not  been  lucratus,  or  that  he  has  now  consented 
to  restrict  the  deed  merely  to  these  superiorities,  however  competent  it  might  have  been  for  him 
to  do  so  in  1836.  2.  Besides  the  entail  of  1825,  James  Urquhart  left  a  mortis  causa  deed,  deal- 
ing with  the  moveable  estate  as  that  of  1825  dealt  with  the  heritable.  That  deed  refers  to  the 
entail  of  1825,  and  the  two  together  form  one  settlement.     The  heir,  therefore,  cannot  reprobate 

^  See  previous  reports,  13  D.  742;  23  Sc.  Jur.  325.        S.  C.  i  Macq.  Ap.  658;  25  Sc.  Jur.  537. 
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tbe  one  and  approbate  the  other. — Breadalbane  Trustees  v.  D.  of  Buckingham,  2  D.  749;  Ersk. 
3>  3>  47-S-9 ;  Mackenzie  v.  Hayes,  Kaimes  Dec.  252  ;  Bertram,  M.  3258  ;  Steill^  M.  5669. — As 
to  the  merits.     The  deed  of  1753  was  not  an  entail  at  all.     The  contract  was  onerous  only  as 
regarded  Jean  DufT  and  the  issue  of  the  marriage,  but  in  no  other  sense.     Beyond  them  there 
was  no  jus  crediti  in  any  person,  but  a  mere  spes  successionis.    This  is  clear  from  the  provision, 
that  in  the  event  of  Keith  Urquhart  predeceasing  the  father  without  issue,  the  estate  should 
return  simply  and  absolutely  to  the  father,  under  burden  only  of  the  provisions  and  conditions 
in  favour  of  Jean,  the  wife  of  Keith  Urquhart.    It  also  confirms  this  view,  that  the  word  '^  taillie '' 
is  not  used  anywhere,  nor  is  there  any  obligation  on  the  heirs  to  possess  the  estate  under  no 
other  title,  which  are  the  usual  accompaniments  of  a  strict  entail.     In  accordance  with  this  view 
we  hold,  that  if  Jean  had  predeceased  Keith  Urquhart  without  issue,  he  could  have  disponed  the 
estate  mortis  causa  as  he  pleased,  for  he  being  without  issue,  the  purpose  of  the  marriage  con- 
tract would  have  been  in  his  person  exhausted.     But  even  assuming  this  view  of  the  deed  of 
1753  to  be  wrong,  we  contend  that  the  entail  of  1825  was  a  legitimate  act  carrying  out  the  inten- 
tion of  the  contract  of   1753,  and  the  doing  of  such  act  was  quite  consistent  with  the  powers 
vested  in  a  fiar  of  the  estate  of  Meldrum.     It  is  a  well-established  rule  in  Scotland  that  an  heir 
of  entail  is  an  absolute  proprietor,  except  in  so  far  as  he  is  fettered,  and  fetters  cannot  be  ex- 
tended by  implication —Ersk.  3,  8,  9;  Stair,  4,  18,  6  ;  i  Bankt.  58,  7-8  ;  Duke  of  Roxburghe  v. 
Ker,  2  Dow,  210.    As,  therefore,  the  estate  was  not  entailed  under  Stat  1685,  the  heir  in  pos- 
session was  absolute  proprietor  in  all  respects  not  within  the  prohibitions  of  the  contract  of  1753, 
and  these  prohibitions  were  only  three,  viz.,  not  to  alter  the  order  of  succession — not  to  admit 
heirs  portioners — and  not  to  alter  the  family  name  and  arms.     Now,  the  deed  of  1825  did  not 
contravene  one  of  these  prohibitions,  but  merely  superadded  others  which  the  maker  as  a  fiar 
quoad  them  could  effectually  do.     He  thereby  converted  the  mere  spes  successionis  of  the 
posterior  substitutes  into  a  jus  crediti^  and  thus  bettered  their  position.    The  cases  quoted 
against  us  were  cases  in  which  an  attempt  had  been  made  to  vary  some  of  the  express  conditions, 
as  in  Memies  v.  Menziesy  M.  1 5,436  ;  Meldrum  v.  Maitland,  5  S.  837  ;  Earl  of  Fife  v.  Duff^ 
6  S.  698 ;  M^Leod  v.  M^Leod,  6  S.  1043  ;  but  here  all  the  prohibitions  of  the  original  deed  were 
studiously  respected.     Indeed,  to  say  that  one  holding  an  estate,  simply  on  the  condition  of  not 
altering  the  succession,  cannot  add  fetters  as  to  sales  and  contracting  debts,  is  to  say  that  the 
greater  does  not  contain  the  less.     Majori  inest  minus.     He  can  sell,  and  thereby  altogether 
disappoint  the  other  heirs ;  what,  then,  is  to  prevent  him  doing  something  less  than  selling  ? 
Lords  Braxfleld  and  Eskgrove,  in  Menzies  v.  Menzies,  Hailes,  969,  said,  if  an  heir  of  entail  has 
a  power  to  sell,  he  can  prohibit  the  after  heirs  from  selling.     So  Lords  Balgray  and  Craigie,  in 
Earl  of  Fife  v.  Duff^  supra.     Lastly,  But  even  admitting  that  the  after  heirs  had  a  jus  crediti^ 
Rutherfurd's  Act,  11  and  12  Vict.  c.  36,  §  43,  strikes  at  such  a  contract  as  a  taillie  within  that 
clause,  and  by  a  retrospective  operation  annuls  all  the  prohibitions  whatever.     No  doubt  it 
requires  clear  words  to  give  a  retrospective  operation  to  an  act,  but  such  clear  words  are  here. 
It  will  be  said  that  because  the  summons  was  signeted  before  the  act  passed,  the  act  cannot  affect 
the  question  ;  but  it  is  the  time  of  the  trial,  and  not  of  the  issuing  of  the  summons,  which  deter- 
mines that  point— />^r  Cresswell  J.  in  Marsh  v.  Higgins,  i  L.  M.  &  P.  263.     The  contract  here 
was  not  a  contract,  so  far  as  the  respondents  were  concerned,  who  were  merely  substitutes  called 
after  the  issue  of  the  marriage — Ersk.  3, 8, 38-9 ;  Mackayw,  CampbelPs  Tr.  13  S.  246  ;  Sandford, 
Entails  46-7 ;  Sharpe  v.  Sharpe,  i  Sh.  &  M'L.  594.     If  the  substitution,  then,  was  binding,  it 
was  so  not  as  a  marriage  contract,  but  as  a  taillie,  and  by  S  43,  taillies  not  executed  in  accord- 
ance with  Stat.  1685  are  struck  at.     The  object  of  Rutherfurd's  Act  was  to  cut  down  all  entails 
which  were  defective  in  any  point,  and  if  such  entails  as  the  present  had  been  intended  to  be 
excepted,  there  would  have  been  an  express  exception  to  that  effect.    If,  therefore,  there  had 
even  been  ^ny  jus  quasitum  in  the  heirs,  that  act,  ipso  facto,  cut  it  off. 

Sol.'Gen.  Bethell,  and  Anderson  Q.C.,  for  respondents. — Homologation  has  no  place  here.  The 
respondent,  finding  that  his  ancestors'  title  had  been  feudalized  under  the  entail,  naturally  made 
up  his  title  under  it.  He  did  so  in  ignorance  of  his  real  position,  but  he  was  not  thereby  pre- 
cluded from  afterwards  objecting  to  the  validity  of  the  fetters,  and  the  thing  is  done  every  day. 
He  did  not  thereby  contract  any  obligation  to  the  other  heirs  of  entail.  In  fact,  the  making  up 
titles  is  purely  an  ex  parte  proceeding.  In  Munro  v.  Munro,  13th  Feb.  1810,  F.C.,  a  plea  like 
this  was  overruled.  In  Ixird  Reay  v.  Mackay,  2  S.  520 ;  i  W.  S.  306,  though  possession  had 
been  had  for  upwards  of  40  years  under  a  fettered  deed,  it  did  not  prevent  a  title  being  made  up 
under  an  unfettered  deed.  So  in  Gardner  v.  Gardner,  9  S.  138;  Cathcart  v.  Gammell,  ante.  p. 
192  ;  I  Macq.  Ap.  363;  25  Sc.  Jur.  146.  Indeed,  if  such  an  objection  were  listened  to,  every 
person  making  up  a  title  under  an  entail  would  be  equally  liable  to  it,  and  could  not  afterwards 
try  the  question  as  to  the  extent  of  the  powers  competent  to  heirs.  As  to  the  deed  of  1825, 
containing  certain  superiorities  over  which  James  Urquhart  had  full  power  to  deal,  that  difficulty 
was  obviated  by  the  minute  lodged  by  the  respondents  in  the  process.  The  other  alleged  ground 
of  homologation  is,  that  as  the  respondent  had  taken  a  benefit  under  the  will  disposing  of  tbe 
moveables,  he  is  barred  from  distuirbing  the  settlement  of  the  heritable  property.     But  the  one 
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instrument  bad  no  connection  with  the  other.  It  ?s  true  the  will  contained  a  condition  that  the 
respondent  was  to  allow  James  Urquhart's  widow  to  reside  during  her  life  in  the  mansion  house, 
but  she  predeceased  James  Urquhart,  and  so  the  condition  never  came  into  effect.  As  to  the 
merits.  The  marriage  contract  contained  a  tailzied  destination  to  a  series  of  heirs,  subject  to 
certain  conditions  and  restrictions,  and  a  prohibition  against  altering  the  order  of  succession, 
fenced  with  irritant  and  resolutive  clauses.  It  was  a  complete  entail  against  altering  the  suc- 
cession, and  therefore  every  heir  under  it  had  ^jus  crediti  and  not  a  mere  spes  successionis,  James 
Urquhart  had  therefore  no  power  to  extend  the  fetters  of  the  entail  by  the  deed  of  1825.  It  is 
well  settled  by  a  train  of  decisions,  that  a  prohibition  against  altering  the  order  of  succession 
prevents  the  heir  of  entail  from  imposing  new  fetters :  Menzies  v.  MenzieSy  supra,  which  case 
afterwards  came  to  the  House  of  Lords  in  1801,  and  a  remit  was  then  made  to  the  Court  of 
Session,  which  would  have  been  utterly  frivolous  unless  the  law  had  been  held  to  be  as  we  con- 
tend. The  case  was  finally  decided  by  this  House  in  181 1.  Meldrum  v.  Maitland,  supra;  Earl 
of  Fife  V.  Duffy  supra;  Carrick  v.  Buchanan^  3  Bell's  A  pp.  C.  384,  where  Sharpe  v.  Skarpe^ 
supra,  is  explained. — As  to  the  effect  of  Rutherfurd' s  Act.  The  summons  in  this  action  was 
signeted  in  1847,  and  the  act  passed  in  1848,  therefore  litigiosity  had  previously  attached  to  the 
subject  matter — Bogle  and  Co.  v.  Cochratiy  1 1  D.  908.  The  general  rule  of  construction  is,  that 
statutes  are  prospective  in  their  operation,  and  a  retrospective  effect  is  odious  to  the  law. — 
2  Coke's  Inst.  292  ;  Gilmore  v.  Shuter,  2  Mod.  310;  Ashbumham  v.  Bradshaw,  2  Atk.  36; 
Moore  v.  Phillips^  7  M.  &  W.  536;  Moon  v.  Durden,  2  Exch.  Rep.  22  ;  A  P.  v.  P.  T.,  7 
Moore's  Privy  C.  Rep.  239.  Towler  v.  Chatterton,  6  Bing.  258.  But  independently  of  the  legal 
presumption  against  a  retrospective  operation  of  the  act,  the  plain  and  only  construction  of  §  43 
IS,  that  the  invalidity  of  the  entails  there  struck  at  cannot  commence  sooner  thanyVvm  and  after 
the  passing  of  the  act. 

Lord  Chancellor  Cranworth. — My  Lords,  there  are  several  questions  raised  in  this  case, 
one  being  of  a  more  general  nature,  and  two  or  three  more  especially  relating  to  the  particular 
circumstances  of  the  case  now  before  your  Lordships. 

The  general  question  is  this : — ^James  Urquhart  being  tenant  in  tail  in  possession,  in  the  year 
1825,  under  a  contract  of  marriage  of  his  parents  in  1753,  and  being,  as  such  heir  of  entail, 
subject  to  the  restrictions  in  the  marriage  contract  of  1753,  and  to  no  other,  and  those  that  were 
to  come  after  him  being,  as  substitutes,  also  liable  to  those  fetters,  and  to  no  other,  James 
Urquhart,  in  this  state  of  circumstances,  took  on  himself  to  execute  a  new  deed  creating  more 
onerous  fetters.  Under  the  original  marriage  contract  of  1753,  the  parties  who  were  to  succeed 
from  time  to  time,  were  under  no  restrictions  as  to  mortgaging  or  disposing  of  the  estate,  and 
under  no  restrictions  as  to  the  incurring  of  debts.  By  this  settlement,  made  in  1825,  James 
Urquhart  stipulated  in  that  deed  as  follows : — "  And  with  and  under  this  restriction  and  limita- 
tion, as  it  is  hereby  expressly  conditioned  and  provided,  that  it  shall  not  be  lawful  to,  nor  in  the 
power  of,  any  of  the  said  heirs,  succeeding  to  the  said  lands  and  estate  hereby  disponed,  to  sell, 
alienate,  wadset,  impignorate,  or  dispone  the  same,  or  any  part  thereof,  either  irredeemably  or 
under  reversion,  or  to  burden  or  affect  the  same  ;  and  with  and  under  this  limitation  and  restric- 
tion also,  that  the  heirs  succeeding  to  the  said  lands  and  estate  are,  and  shall  be,  hereby  limited 
and  restrained  from  contracting  debts,  or  doing  or  committing  any  act,  civil  or  criminal,  which 
may  affect  the  property."  My  Lords,  those  restrictions  were  duly  confirmed  by  proper  irritant 
and  resolutive  clauses: — "And  it  is  provided  and  declared  that,  if  any  of  the  heirs  succeeding 
to  the  aforesaid  lands  and  others,  shall  contravene"  or  act  contrary  to  any  of  the  provisions,  con- 
ditions, limitations  and  appointments  above  written,  or  shall  neglect  or  omit  to  obey  and  perform 
the  same,  or  any  part  thereof,  then,  and  in  that  case,  all  deeds  and  acts  contrary  to  the  said 
limitations,  restrictions  and  appointments,  shall  be,  and  are  declared  not  only  absolutely  void 
and  null,  and  of  no  force,  strength  or  effect  against  the  said  lands  and  others,  on  the  heirs  suc- 
ceeding to  the  same,  by  virtue  of  the  foresaid  substitution  and  destination."  And  upon  the 
general  question  I  should  state,  that  after  the  death  of  James,  the  parties  who  were  next  in 
succession  under  both  of  these  deeds,  the  son,  I  think,  of  James,  entered  into— he  is  the  heir 
male,  the  one  that  would  come  in  under  the  other  deed,  he  would  be  next  in  succession, — he 
made  up  his  title  under — the  second  deed,  and*  that  was  done,  I  think,  in  the  year  1836  ;  and  after 
discovering,  it  would  seem,  that  he  had  taken  a  tide  in  a  more  onerous  way  than  be  need  have 
done,  he  instituted  the  present  suit — a  summons  of  reduction — in  order  to  get  the  deed  of  1825 
set  aside,  that  he  might  be,  as  we  should  say  in  this  country,  '^  in  of  his  better  title." 

Now,  the  first  question  is  independent  of  anything  arising  from  the  acts  of  the  parties  after 
the  death, — ^what  was  the  effect  or  the  deed — ^how  far  or  not  was  it  an  operative  deed  when  it  was 
executed  in  1825  P  That  is  the  more  general  question.  I  confess  I  was  struck  in  the  course  of 
the  argument,  with  the  judgment  or  opinion  that  was  given  by  Lord  Braxfield,  in  the  argument 
of  the  Menzies  case^  decided  in  1784.  His  argument  there  was,  why,  when  a  party  is  in  a  situ- 
ation that  he  might  absolutely  dispose  of  the  estate,  may  he  not  be  held  capable  of  doing  some- 
thing less  than  absolutely  disposing  of  it  ?  I  confess  I  was  struck  with  that  as  having  a  good 
deal  of  weight ;  but  I  think,  on  further  consideration,  that  it  is  not  entitled,  independent  of 
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authority,  to  all  the  weight  that  I  was  at  first  inclined  to  attribute  to  it.  But  if  it  had  the  greatest 
possible  weight,  supposing  it  is  put  as  an  abstract  question,  I  cannot  but  feel  the  infinite  force  of 
what  is  said  in  some  of  the  subsequent  cases,  that  whatever  was  the  origin  of  the  rule,  or  whether 
the  law  was  wise  or  unwise,  it  would  be  indeed  much  to  be  deplored,  if  courts  of  law,  particularly 
if  your  Lordships'  House,  consented  to  set  aside  a  course  of  decisions,  and  an  understanding  of 
the  law  which  has  prevailed  now  since  that  decision  for  more  than  seventy  years,  and  which,  no 
doubt,  parties  have  been  acting  upon  on  the  assumption  ''  that  that  which  everybody  understood 
as  having  been  laid  down  as  the  law,  was  the  law,  and  upon  which,  therefore,  they  might 
safely  act.  The  question  is,  how  far,  therefore,  there  has  been  a  decision  to  warrant  &is 
construction." 

Now,  it  appears  to  me  that  the  ground  of  that  decision  is  irresistible.  In  the  first  place,  there 
was  the  case  of  Mensies  v.  Menzies^  in  1784.  In  that  case  the  party  in  possession  as  heir  of 
entail  sought  to  do  two  things — to  alter  the  destination,  and  to  impose  additional  fetters.  His 
right  to  do  so  was  very  much  discussed  ;  and  there  was  also  another  question — whether,  if  he 
was  an  heir  of  entail,  he  was  not  an  institute,  instead  of  a  substitute  ?  The  Court  of  Session 
eventually  held  that  he  was  an  institute,  and  not  a  substitute,  and  consequently  the  law  which 
would  have  been  applicable  to  a  substitute  was  not  applicable  to  him.  As  has  been  represented 
in  one  of  the  cases,  afterwards  they  thought  the  matter  so  important,  so  essential  that  the 
doctrine  on  the  subject  should  be  set  at  rest,  that  they  went  out  of  their  way  to  express  that 
which  no  doubt  was  extrajudicial,  if  they  were  right  in  saying  that  he  was  an  institute,  though  if 
he  were  a  substitute  he  could  not  deny  what  he  sought  to  do — that  it  was  not  competent  to  him 
to  alter  the*  course  of  destination,  or  to  impose  new  fetters ;  but  they  held  him  to  be  an  insti- 
tute, so  that  that  doctrine  would  not  apply.  That  case  was  brought  by  appeal  to  your  Lordships' 
House,  and  it  seems  to  have  been  elaborately  argued  for  three  days.  The  point  of  appeal  was 
upon  the  decision  that  he  was  an  institute,  and  not  a  substitute.  Now,  what  was  done  by  the 
House  of  Lords  was  this — that  they  remitted  it  to  the  Court  of  Session,  in  order  to  have  the 
matter  in  some  way  further  investigated.  I  do  not  recollect  what  the  exact  decision  was,  but 
they  proceeded  in  that  decision  on  the  assumption  that  that  was  the  important  point  to  be 
decided ;  but,  impliedly,  that  was  a  decision  that  if  a  substitute  he  could  not  do  those  acts, 
because  this  House  would  never  have  remitted  to  the  Court  of  Session  a  tedious  and  expensive 
inquiry — a  further  process  that  actually  lasted  many  years  afterwards — if  that  had  been  all  nihil 
ad  rem;  that  is,  in  truth,  if  this  House  had  not  been  perfectly  satisfied,  that  if  as  a  substitute  he 
had  not  the  power,  which  as  an  institute  he  had,  they  never  would  have  remitted  it  back  to  have 
further  proceedings  taken,  in  order  to  inquire  whether  he  was  an  institute  or  a  substitute. 
Therefore,  I  confess  I  think  the  Judges  of  the  Court  of  Session  treated  that  very  naturally  as  a 
decision  of  what  was  understood  by  them  as  being  the  law  of  the  ultimate  Court  of  Appeal.  But 
it  does  not  rest  on  that  decision,  because  subsequently  to  that,  in  1825,  arose  the  case  of  Meldrum 
V.  Meldrum^  or,  as  it  is  sometimes  called,  Meldrum  v.  Maitland  Macgilly  in  which  the  same 
question,  or  nearly  the  same  question,  having  been  raised,  the  question  as  to  a  substitution,  not  as 
to  fetters,  which  was  not  in  the  least  material,  the  Court  of  Session  said — "  We  did  not  expect 
that  this  point  would  ever  have  been  raised.  We  thought  that  was  entirely  settled  ; "  and  so  they 
acted  upon  that  Then  comes,  in  the  year  1828,  the  case  of  Lord  Fife  v.  Duff^  in  which  exactly 
the  same  question  arose.  There  the  question  arose  thus  : — The  party  who  was  entitled  as  tenant 
in  tail,  took  on  himself  to  endeavour  to  alter  the  course  of  succession — to  endeavour  to  impose 
new  fetters.  The  matter  was  argued  before  the  Court  of  Session — all  the  Judges  were  consulted, 
and  though,  certainly,  Lord  Balgray  and  one  of  the  other  Judges  expressed  the  same  sort  of 
doubt  that  Lord  Braxfield  had  expressed  in  1784,  whether,  if  the  matter  were  entirely  r^x  integra^ 
the  decision  might  not  have  been  different,  yet  eventually  all  the  Judges  seem  to  have  entirely 
concurred.  And  I  cannot  but  rely  on  what  Mr.  Rolt  has  referred  to  as  the  judgment  of  Lord 
Gillies,  which  seems  to  contain  so  much  good  sense,  and  so  clearly  and  distinctly  to  lay  down 
the  law  as  to  leave  no  possible  doubt  upon  the  subject.  Lord  Gillies  must  have  been  perfectly 
familiar  with  the  case  of  Mensies  v.  Mensies.  He  must  have  been  at  the  bar  at  that  time ;  and 
what  he  says  is  this  : — ''  When  I  took  up  these  papers,  and  saw  the  general  question  that  was 
raised  h'om  the  propositions  stated  at  the  outset,  I  felt  disposed  to  lay  aside  the  papers  in  regard 
to  the  rest  of  the  argument,  for  I  considered  the  question  as  completely  settled.'*  Then  after- 
wards, going  to  another  point,  the  effect  of  a  matter  having  been  certified  in  a  particular  way,  he 
says  : — "  But  I  go  upon  the  broad  principle,  that  a  general  service,  by  which  nothing  is  taken, 
cannot  bar  the  heir  from  bringing  the  action.  That  being  the  case,  the  question  comes  to  the 
merits.  There  are  two  objections  taken — the  one  is  that  of  leaving  out  certain  of  the  original 
substitutes.  Upon  that  point  I  need  say  nothing — that  was  clearly  ultra  vires.  The  first 
objection  is  the  imposing  of  additional  fetters  upon  the  heirs.  This  point  was  completely  settled 
in  the  ease  of  Culdares."  That  certainly  shews  at  least  the  mode  in  which  Lord  Gillies  interpreted 
that  case,  ''so  much  so,  that  when  the  case  of  Macgill  was  started,  we  all  considered  that  point 
as  completely  settled,  and  that  the  question  was  now  finally  decided."  He  confesses  he  does  not 
concur  in  the  doubts  of  Lord  Balgray,  and  then  he  goes  on  to  say  : — ''  The  entail  gives  every 
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substitute  the  power  to  possess  the  estate  tantum  et  tale,  as  his  predecessors  did.  Th^  jus  crediti 
which  the  pursuer  had,  was  to  get  the  estate  tantum  et  tale,  as  the  former  Lords  Fife  had.  He 
was  entitled  to  hold  it  precisely  on  the  same  terms,  and  under  the  same  conditions.  The  estate 
stood  free  from  all  fetters,  except  altering  the  order  of  succession,  and  the  pursuer  is  entitled  to 
reduce  the  deed  which  attempts  to  introduce  additional  fetters." 

It  appears  to  me  that-  these  cases  completely  settle  the  law.  But  then  it  is  argued  at  the  bar, 
that  all  these  cases  are  at  least  mixed  up  with  something  beyond  the  attempt  to  impose  additional 
fetters,  viz.,  the  endeavour  to  alter  the  course  of  succession — either  to  remove  certain  of  the 
substitutes  whom  the  old  deed  placed  in  the  succession,  or  to  place  others  there  who  are  not  to 
be  found.  Assuming  that  to  be  so,  in  my  opinion  that  cannot  make  the  least  difference,  for  the 
principle  applies  to  one  attempt  as  well  as  to  the  other.  The  principle  is  this  :  That  by  the  law 
of  Scotland  tfte  entail  in  each  particular  estate  is  as  it  were  the  law  of  the  enjoyment.  If  you 
take  to  an  estate  that  is  entailed,  (I  am  speaking  of  entails  before  the  Lord  Advocate's  Act,)  you 
must  take  it  tantum  et  tale;  the  donor,  the  settler,  has  imposed  the  law  as  to  succession  to  the 
estate  ;  you  must  take  it  just  as  he  gives  it ;  you  add  nothing,  you  subtract  nothing,  so  long  as 
the  entail  remains  in  existence.  That  being  so,  it  is  just  as  much  a  violation  to  say,  that  a  party 
who  comes  into  succession  after  me  shall  not  have  that  which  by  the  law  giving  the  estate  up  to 
him  he  has,  as  to  say  that  some  other  person  shall  take  it  into  his  possession.  There  may  be 
difference  in  degree,  but  the  principle  is  violated  as  much  in  one  case  as  in  the  other. 

Therefore,  that  seems  to  me  at  once  to  dispose  of  any  imaginary  difference  that  there  is 
between  the  one  case  and  the  other — between  the  endeavour  to  place  new  parties  in  the  line  of 
succession,  and  the  endeavour  to  fetter  or  alter  the  rights  which  those  who  come  into  the  line  of 
succession  should  have.  But  here  there  is  a  narrower  ground  on  which  this  may  be  justified,  for 
this,  in  truth, — and  it  will  be  the  same  in  every  case,-— does  impose  a  new  order  of  succession. 
What  is  done  here  is  this  : — new  restrictions  are  introduced,  clauses  irritant  and  resolutive  are 
introduced,  there  is  a  prohibition  that  is  not  in  the  original  settlement,  restraining  those  who 
come  into  enjoyment  under  the  original  setdement  from  doing  something  which,  under  the 
original  settlement,  they  might  have  done.  What  follows  ?  It  is  provided  and  declared  that  if  that 
is  done,  what  is  to  happen  ?  That  it  shall  be  then  lawful  for  the  next  heir  to  enter.  What  is 
that  ?  That  is,  in  truth,  under  certain  circumstances,  altering  the  course  of  succession,  because 
it  is  striking  out  of  it  somebody  who,  according  to  the  original  deed,  would  have  been  in  the 
enjoyment.  It  was  therefore  necessary  to  find  out  that  that  which  was  done  was  substituting  a 
new  order  of  succession.  It  appears  to  me  that  every  deed  that  introduces  a  new  restriction, 
properly  fenced  with  irritant  and  resolutive  clauses,  does  of  necessity  do  so  ;  because,  whenever 
that  new  restriction  is  violated,  it  places  somebody  else  in  succession  than  those  who  would  have 
been  under  the  precise  terms  of  the  deed  as  originally  constituted.  I  do  not  rely  much  upon  that. 
The  principle  under  which  the  party  is  restrained  from  altering  the  course  of  succession,  applies 
just  as  much  to  imposing  restrictions  on  those  who  were  to  come  in  under  the  original  settlement, 
as  to  those  who  were  substitutes  in  the  new  one. 

Therefore,  upon  the  general  question,  the  law  seems  to  me  to  be  most  clearly  with  the 
respondents.  Then,  it  is  said  in  this  particular  case,  that  there  are  circumstances  that  take  the 
case  of  these  appellants  out  of  the  general  rule.  In  the  first  place,  it  is  said  that  the  party  who 
succeeded  made  up  his  title  under  the  new  entail,  and  not  under  the  original  contract  of  1753. 
Now,  there  are  abundance  of  authorities,  Gardner  v.  Gardner,  and  many  others,  which  shew 
that  the  mere  circumstance  of  making  up  your  title  under  a  particular  instrument  does  not  preclude 
you  afterwards  from  applying  that  feudalized  title,  as  it  may  be  called,  to  your  better  title  to  the 
demesne — you  place  yourself  in  seisin  of  the  property  to  do  that  which  you  are  bound  to  do  as 
between  the  Crown  and  yourself,  or  any  other  lord  from  whom  you  hold  ;  and  that  being  done, 
that  does  not  preclude  you  from  saying  my  title  to  enjoyment  is  something  different  from  what  I 
put  forward  when  I  feudalized  my  title.  That  is  not  the  way  in  which  it  was  argued  by  Mr.  Rolt. 
He  said  it  was  a  case  of  homologation,  for  this  reason,  that  you  took  under  the  deed  under  which 
you  made  up  your  title  to  some  small  properties  not  included  in  the  original  settlement,  and  your 
mode  of  making  up  your  title  gave  you  a  title  to  those  as  well  as  to  what  you  took  under  the  deed 
of  I7S3>  The  answer  to  that  is,  that  in  point  of  truth  that  is  evidently  a  mistake,  because,  when 
his  attention  is  called  to  it,  he  repudiates  all  that  a  party  may,  by  homologation, — by  election,  as 
we  should  say  in  this  country,— <:hoose  to  take  under  a  deed  that  gives  him  some  small  benefit, 
and  deprives  him  of  the  benefit  that  he  had  previously  enjoyed  under  a  better  title.  No  doubt 
he  cannot  approbate  and  reprobate,  as  they  say  in  Scotland  ;  he  must  confirm  all  that  the  party 
giving  him  the  benefit  intended  he  should  confirm ;  but  the  circumstance  that  a  party  has  done 
an  act,  is  only  evidence  that  he  meant  to  do  it — in  order  to  bind  himself  by  election,  he  must 
have  intended  to  take  under  the  deed  these  small  properties  given  by  the  deed  of  1825  that  are 
not  included  in  the  deed  of  1753,  and  so  lose  his  rights  under  the  deed  of  1753.  It  would  have 
b3en  a  most  strange  conclusion,  in  point  of  fact,  to  arrive  at,  that  there  was  any  such  intention, 
and  the  Judges  had  not  the  slightest  doubt  that  was  not  the  view  of  the  party.  If  he  merely  took 
it  up,  probably  putting  it  into  the  hands  of  his  law  advisers,  then  they  took  up  the  title  in  the  way 
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which  seemed  most  obvious,  but  never  with  the  intention  of  relinquishing  his  larger  rights  under 
the  prior  instrument,  as  a  consideration  for  altering  those  smaller  rights  that  he  might  have  taken 
under  the  deed  of  1825.  When  his  attention  is  called  to  it  he  abandons  all  these  smaller  rights  :  it 
stands  just  as  if  he  had  made  up  his  title,  as  they  call  it,  under  that  particular  deed,  which  is  not 
the  deed  on  which  he  chooses  now  to  rely.  The  cases  of  Gardner  v.  Gardner^  and  several  others, 
will  shew  that  that  is  utterly  immaterial.  Therefore,  on  that  ground,  I  think  there  is  nothing 
whatever  to  take  this  out  of  the  ordinary  rule. 

The  next  case  is  one  of  a  similar  nature.  It  was  said,  You  have  homologated  your  title  by 
reason  of  your  having  taken  the  personal  property  under  the  will.  Now,  really,  when  that  is 
looked  at,  it  is  quite  obvious  that  that  argument  is  founded  entirely  on  a  mistake.  It  is  true  that 
Keith  Urquhart,  the  present  respondent,  is,  no  doubt,  general  residuary  legatee  under  the  will, 
and  it  is  very  true  that  in  that  will  the  testator,  James,  says — ''  Whereas  I  have  called  the  said 
Beauchamp  Urquhart  to  the  succession  of  my  estate  of  Meldrum  by  a  deed  of  tailzie,  to  take 
effect  after  my  death,,  it  is  my  wish,  in  the  event  of  my  wife  surviving  me,  that  she  shall  enjoy 
the  use  of  the  mansion  house."  He  says,  I  have  made  a  deed  of  settlement.  Under  that  deed 
of  settlement,  it  is  my  wish  that  whoever  takes  under  that  deed  shall  allow  my  wife  to  have  the 
enjoyment  of  that  which  is  provided  for  her  under  my  will.  Nobody  taking  under  this  will  could 
have  taken  anything  without  enabling  the  wife  to  have  the  enjoyment  there  provided  for.  I  need 
not  say  that  that  does  not  apply  at  aU  ;  she  died  in  the  lifetime  of  the  testator,  therefore  such  a 
question  never  arose  ;  and  the  mere  circumstance  that  he  takes  under  a  will  in  which  the  testator 
mentions  that  he  has  made  that  setdement  is  utterly  immaterial.  That  is  a  consideration  that 
has  no  bearing  whatever  on  this  case. 

Then  the  third  point,  the  only  remaining  point  on  which  reliance  has  been  placed,  as  taking 
this  case  out  of  the  general  rule,  is  the  late  statute — Mr.  Rutherfurd's  Act — altering  the  law  of 
entail  in  Scotland.  What  is  contended  for  is,  that  the  43d  section  of  that  statute  has  a  retro- 
spective effect,  and  operates  therefore,  although  not  only  the  transactions  to  which  it  relates  were 
all  prior  to  the  passing  of  that  act,  but  actually  the  case  was  pending  in  Court  twelve  months 
before  that  act  received  the  royal  assent.  On  that  subject  I  think  it  is  fair,  as  a  general 
proposition,  to  say,  that  although  no  doubt  cases  may  arise  in  which  the  legislature  will  enact 
matters  retrospectively,  yet,  primd  facicy  that  is  not  to  be  presumed  to  be  the  intention  of  the 
legislatiure,  and  great  injustice  is  often  occasioned  by  such  a  course,  and  courts  of  justice  are 
slow  to  hold  the  legislature  to  mean  to  operate  retrospectively  on  the  rights  of  parties,  unless 
the  language  is  such  as  leaves  no  doubt  upon  the  subject.  Let  us  see  whether  the  language  is 
so  clear  that  we  may  suppose  they  meant  to  make  it  operate  retrospectively,  and  not  to  make  it 
a  prospective  enactment.  The  terms  of  the  act  are — "  That  where  any  tailzie  shall  not  be  valid 
and  effectual,  in  terms  of  the  said  recited  act  of  the  Scottish  Parliament,  passed  in  the  year  1685, 
in  regard  to  the  prohibitions  against  alienation  and  contraction  of  debt,  and  alteration  of  the 
order  of  succession,  in  conseouence  of  defects  either  of  the  original  deed  of  entail,  or  of  the 
investiture  following  thereon,  out  shall  be  invalid  and  ineffectual  as  regards  any  one  of  such 
prohibitions,  then,  and  in  that  case,"  (that  will  be  a  case  applicable  to  the  present  case,)  '^  such 
tailzie  shall  be  deemed  and  taken,  from  and  after  the  passing  of  this  Act,  to  be  invalid  and 
ineffectual  as  regards  all  the  prohibitions.^  Then  what  is  said  is,  Stop  there.  What  will  be  the 
construction  if  you  stop  there  ?  I  am  not  at  all  clear  it  would,  if  it  had  stopped  there,  have  been 
invalid  and  ineffectual  as  regards  all  prohibitions  with  reference  to  past  transactions.  But  we 
mast  not  stop  there.  It  goes  on  to  say—''  And  the  estate  shall  be  subject  to  the  deeds  and  debts 
of  the  heir  then  in  possession,  and  of  his  successors,  as  they  shall  thereafter,  in  order,  take  under 
such  tailzie."  Now  I  read  that  just  as  if  it  is  written — "And  the  estate  shall  be  subject  to  the 
deeds  and  debts  of  the  heir  then  in  possession,  and  of  his  successors,  as  they  shall  thereafter,  in 
order,  take  under  such  tailzie,  so  that  no  action  of  forfeiture  shall  be  brought."  It  is  plain  that 
is  the  meaning.  Indeed,  looking  at  the  matter  literally,  as  I  observed  to  the  learned  counsel  in 
the  course  of  the  argument,  if  you  construe  it  in  any  other  mode,  you  will  necessarily  be  defeating 
the  intention  of  the  legislature  ;  because  you  cannot  be  secure,  if  it  is  to  be  made  retrospective, 
that  the  party  then  in  possession  would  have  any  rights  at  all.  If  it  is  to  be  made  retrospective 
generally,  you  may  set  up  a  transaction  prior  to  the  person  then  in  possession.  I  do  not  know 
to  what  extent  the  argument  might  not  go ;  but  it  might  very  easily  be  so  carried  as  to  defeat  that 
which  is  expressly  declared  to  be  the  object,  namely,  to  give  rights  to  the  party  then  in  possession. 
I  think,  therefore,  that  there  is  not  only  nothing  in  the  language  of  this  act  that  necessarily  leads 
to  the  construction  that  it  was  to  be  retrospective  in  the  sense  which  the  appellants  contend  for, 
but  that  the  act  would  be  violated  by  being  so  construed.  I  think  further,  unless  you  are 
bound  by  such  language,  that  there  would  be  no  other  means  of  interpretation ;  the  improbability 
that  the  legislature  meant  to  legislate  retrospectively,  so  as  to  affect  the  rights  of  parties  actually 
in  litigation,  is  so  great,  that  it  would  be  a  very  dangerous  thing  indeed  so  to  construe  an  act  of 
parliament. 

It  appears  to  me,  therefore,  on  all  these  grounds,  that  the  decision  of  the  Court  of  Session  is 
perfectly  right  in  omnibus^  and  I  shall  humbly  move  your  Lordships  that  it  be  affirmed. 
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Lord  Brougham. — My  Lords,  I  take  exactly  the  same  view  of  this  case  as  my  noble  and 
learned  friend.  I  have  no  doubt  whatever  that  the  decision  is  right,  and  ought  to  be  affirmed  at 
once  upon  all  the  grounds ;  both  on  the  ground  of  the  preliminary  objection  as  to  the  homologation, 
and  also  as  to  the  merits  upon  the  main  point  itself. 

It  appears  to  me  that  some  doubt  has  arisen  upon. the  import  of  the  decision  in  the  Culdares 
case.  It  is  said  that  there  were  two  matters  there  in  the  supplementary  deed  of  entail,  attempted 
to  be  challenged.  That  there  was,  in  the  first  place,  an  alteration  in  the  order  of  succession, 
and  fetters  sought  to  be  imposed.  Now,  undeniably,  that  may  exist  in  that  case ;  but  how  has 
the  case  been  always  considerad — ^how  has  it  been  received  in  the  Court  below,  and  how  has  it 
been  acted  upon  in  the  singularly  uninterrupted  line  of  judicial  decisions  in  this  House  ?  We 
have  it  cited  in  the  case  of  Meldrum  v.  Macgill;  there  the  Court  clearly  put  the  construction  on 
it,  as  if  it  were  a  general  decision  against  the  power  of  the  heir  to  avail  himself  of  his  freedom 
from  fetters  to  the  extent  of  imposing  new  fetters  upon  the  subsequent  heir.  We  find  it  also  so 
considered  in  the  case  of  Lord  Fife  v.  Z?/^/^^— distinctly  so  considered  by  one  of  the  learned 
Judges,  Lord  Gillies,  who,  I  think,  is  not  quite  of  such  standing  at  the  bar  as  I  led  my  noble  and 
learned  friend  to  suppose.  My  noble  friend  asked  me  if  Lord  Gillies  had  been  at  the  bar  when 
the  Culdares  case  was  argued.  I  doubt  whether  that  was  the  fact.  I  think  Lord  Gillies  must 
have  taken  that  case  from  what  he  understood  to  be  the  opinion  of  the  profession  regarding  it. 
I  think  Lord  Balgray  takes  the  case  exactly  in  the  same  view ;  and  he  adds,  that  it  had  been 
followed  in  other  cases,  particularly  ^'^Ar^le  case,  and  the  case  of  Meldrum  v.  MacgilL 

Now  take  the  Fife  case,  before  coming  to  Meldrum  v.  Macgill,  which  is  free  from  all  difficulty 
arising  from  the  alterations  of  the  order  of  succession  coming  into  question.  In  Fife  v.  Duff,  no 
doubt,  there  was  an  attempt  to  alter  the  order  of  succession,  that  was  resisted  and  overruled; 
but  mark  the  grounds  on  which  it  was  overruled.  It  was  overruled  on  no  other  ground  except 
that  which  would  apply  to  this  case,  and  to  every  case  of  an  attempt  to  impose  new  fetters.  And 
in  Douglas  v.  Johnson,  as  has  been  observed  by  the  learned  counsel,  no  reasons  were  given  by 
the  learned  Judges  in  those  days.  You  are  driven  to  gather  what  the  ground  of  the  decision  is 
from  the  argument  on  the  side  in  favour  of  which  the  decision  was  pronounced.  Therefore,  in 
Douglas  V.  Johnson,  we  can  only  take  the  reference  to  the  Culdares  case  from  the  argument  at 
the  bar,  and  from  seeing  it  cited,  and  relied  upon  to  that  effect,  not  from  what  passed  from  the 
Court.  How  was  it  in  Lord  Fife  v.  Dufff  The  Court  there  held  that  the  Culdares  ^^u^  applied ; 
that  there  is  this  diflference  between  an  undeniable  possession  and  an  entail  fenced  with  the 
proper  irritant  and  resolutive  clauses,  that  in  the  case  of  an  entail  the  successive  heirs  of  entail 
have  2LJUS  crediti,  and  that  none  of  the  rights  of  any  successive  heir  of  entail  can  be  infringed 
upon,  according  to  the  principle  adverted  to  by  my  noble  and  learned  friend,  as  the  principle 
which  runs  through  all  the  Scotch  law  of  entail 

Then  comes  the  case  of  Meldrum  v.  Macgill,  and  there  no  question  arises  as  to  the  alteration 
of  the  order  of  succession.  The  attempt  made  by  the  deed  of  17 19  was  to  tie  up  the  same  series 
of  heirs,  and  I  do  not  understand  that  any  question  was  ever  raised  as  to  the  altering  the  order 
of  succession ;  but  it  was  an  attempt  made  to  impose  "  new  fetters  upon  the  same  series  of  heirs 
by  the  original  deed.*'  I  thought  at  one  time,  when  that  case  was  cited,  that  the  fetters  sought 
to  be  imposed  were  less  strong  than  the  prohibition  to  sell ;  but  I  rather  believe  that  in  that  case 
there  was  an  attempt  to  impose  a  prohibition  to  sell,  and  to  fence  that  prohibition  with  irritant 
and  resolutive  clauses,  and  it  was  held  that  that  could  not  be  done — that  the  estate  could  not  be 
so  dealt  with,  although  the  heir  of  entail  himself  was  not  subjected  to  any  restriction  as  to  the 
sale  or  alienation  of  the  estate,  or  the  contraction  of  debts. 

Now,  my  Lords,  there  is  running  in  the  argument  on  the  other  side,  and,  it  appears  to  me,  in 
the  opinions  of  Lord  Braxfield  and  Lord  Eskgrove,  the  idea,  that  in  respect  of  the  freedom  of 
any  heir  from  fetters  as  to  selling,  he  may  therefore,  in  respect  of  that  freedom,  impose  new 
fetters  so  as  to  further  the  object,  the  design,  the  intent  of  the  maker  of  the  entail.  I  take  that 
view  of  the  subject  to  be  at  the  bottom  of  all  those  opinions  of  one  class  of  these  learned  persons, 
of  the  inclination  of  opinion  in  others,  and  of  the  doubts  in  a  third  class. 

Now,  with  the  greatest  possible  respect  for  the  authority  of  those  two  most  learned  Judges, 
Lord  Braxfield  and  Lord  Eskgrove— two  of  the  most  eminent  lawyers  of  their  day,  and  who  up 
to  this  hour  are  held  amongst  Scotch  lawyers  to  be  of  the  highest  authority  upon  all  questions, 
and  more  especially  upon  questions  of  a  feudal  nature — with  the  greatest  possible  respect  for 
their  authority,  I  do  take  leave  to  say  that  this  case  rests  upon  an  erroneous  view,  that  an  heir 
of  entail  is  free,  except  in  so  far  as  he  is  tied  up.  He  is  free  to  do  what?  He  is  free  to  deal  with 
the  property — ^he  may  sell  it,  he  may  exchange  it,  he  may  impignorate  it,  he  may  contract  debts 
which  will  affect  it  in  so  far  as  he  is  not  tied  up  by  positive  rights  which  affect  his  prohibition 
to  do  those  acts.  And  the  consequence  of  that,  no  doubt,  will  be,  that  the  entail  will  be  put  an 
end  to.  But  it  does  not  at  all  follow,  that  though  he  has  the  power  to  do  those  acts,  and  so  to 
deal  with  the  estate,  he  therefore  can  lay  down  a  new  law  of  entail,  and  without  altering  the 
estate,  so  to  speak,  (borrowing  an  English  phrase  rather  than  a  Scotch  one,)  varying  the  interest 
which  he  has,  still  having  that  interest  under  the  entail,  yet  that,  nevertheless,  with  that  interest 
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under  the  entail  unaltered,  he  can  therefore  make  a  new  entail,  and  a  new  law  which  shall 
alter  the  position  of  all  the  heirs  of  entail  coming  after  him,  and  become  that  which  had  not 
previously  been  the  law  of  entail  under  which  the  estate  should  have  been  enjoyed.  I  take  it  to 
be  quite  clear  that  that  is  a  totally  different  thing  from  his  having  the  power  to  deal  with  the 
property,  which  he  undeniably  has,  except  so  far  as  it  is  tied  up.  That  is  not  peculiar  to  the 
Scotch  law,  it  is  exactly  the  same  with  respect  to  the  law  of  this  country.  Suppose  (to  make  the 
case  more  analogous  to  the  case  of  a  defect)  there  is  a  clear  intent,  either  in  the  making  of  the 
entail  by  the  entailer's  latter  will,  or  suppose  there  is  a  manifest  intention  in  the  parties  to  the 
contract  to  adhere  to  the  settlement  under  which  this  entail  arises,  or  is  supposed  to  arise,  that 
it  is  quite  clear  what  was  intended — quite  clear  that  the  deed  says,  ''  I  am  to  take  an  estate 
only  for  life,'*  nevertheless  I  took  an  estate  tail:  can  I,  taking  an  estate  tail,  being  perfectly 
clear  and  satisfied  that  the  intention  of  the  maker  of  the  instrument  was  not  that  I  should 
take  an  estate  tail,  but  that  I  should  take  an  estate  for  life,  and  that  all  those  coming  after 
me  should  only  in  succession  take  estates  for  life;  can  I,  on  that  account,  notwithstanding 
the  assertion  that  the  deed  of  settlement  has  given  me  an  estate  tail,  immediately  proceed 
(without  suffering  a  recovery,^  but  acting  as  tenant  in  tail,  and  keeping  the  estate  as  an  estate 
tail)  to  make  a  new  settlement,  and  to  say,  '^  Oh !  it  was  meant  that  this  should  be  in  strict 
settlement.?"  Most  undeniably  I  could  not  do  any  such  thing.  That  would  be  only  pushing 
forward,  as  it  were,  the  enjoyment  of  the  estate,  in  the  way  that  it  was  understood  or  supposed 
by  him  that  there  was  an  intention  it  should  go ;  and  as  here  Lord  Braxfield  and  Lord  Eskgrove 
seem  to  have  thought  that  the  party  could  supply  the  defect  of  the  Scotch  entail,  when  there  was 
no  restriction  of  the  power  or  sale  by  adding  the  prohibition^  and  fencing  it  with  irritant  and 
resolutive  clauses,  it  is  quite  clear  that  anything  done  contrary  to  the  entail— that  is  to  say,  the 
case  I  was  putting,  that  I  should,  because  I  have  the  power  of  suffering  a  recovery,  and  vesting 
in  me  a  fee  simple,  and  giving  what  leases  I  chose,  give  a  lease  for  99  years ;  that  I,  by  doing 
that,  and  continuing  to  act  as  the  tenant  in  tail,  should  give  a  lease  beyond  the  terms  of  the 
statute.  It  is  perfectly  clear,  in  the  same  way,  according  to  the  doctrine  which  I  have  hinted 
at,  and  indeed  rather  laid  down,  and  it  seems  reasonable,  that  the  party  in  possession  under  t4ie 
entail  could  make  it  more  effectual  by  adding  prohibitions,  and  fencing  it  with  irritant  and 
resolutive  clauses.  By  the  same  rule,  I  do  not  see  what  there  was  to  prevent  them  from  going 
in  the  other  direction  and  altering  the  order  of  succession,  as  well  as  increasing  the  stringency 
of  the  entail,  merely  upon  the  ground  that  if  they  chose,  provided  that  it  was  not  done  in  fraud 
of  the  entail,  they  might  sell  the  whole ;  and  that,  because  they  might  sell  it,  they  might  do 
everything  short  of  selling  it. 

My  Lords,  I  have  been  listening  a  good  deal  to  the  topic  that  has  just  been  adverted  to  by  my 
noble  and  learned  friend  in  this  case  ;  namely,  as  to  this  deed  of  1825  really  altering  the  order 
of  succession.  I  cannot  help  feeling  that  it  might  be  contended,  if  it  were  necessary,  but 
undoubtedly  it  is  unnecessary  in  this  case,  that  the  prohibitions  and  the  forfeiture  do  go  to  alter 
the  order  of  succession ;  that  if  the  next  heir  shall  contravene  those  things  not  prohibited  by  the 
original  entail,  and  consequently  the  contravention  of  which  could  never  affect  the  succeeding  heirs 
of  entail,  he  shall  forfeit,  and  it  shall  go  to  the  one  immediately  after,  in  the  same  way  as  if  the 
contraveners  were  naturally  dead.  It  is  wholly  unnecessary  to  dwell  upon  that,  because, 
independently  of  that  consideration,  it  appears  to  me  to  be  perfectly  clear,  upon  the  principle  of 
the  case,  with  respect  to  the  nature  of  the  Scotch  entail,  and  the  successive  rights  possessed 
by  heirs  of  entail  under  it,  and  upon  the  decided  cases — it  appears  to  be  perfectly  clear 
that  such  is  the  law,  as  the  Court  below  have  held  it,  and  upon  which  they  have  decided  this 
case. 

My  Lords,  I  agree  with  my  noble  and  learned  friend  in  his  argument  with  respect  to  the  doctrine 
of  homologation,  and  also  upon  the  construction  of  the  43d  section  of  the  Entail  Amendment 
Act,  as  it  is  called.  I  take  it  to  be  quite  clear,  that  it  must  mean,  and  that  it  may  be  read,  as  if 
it  were  as  regards  any  one  of  such  prohibitions — ^  Then  and  in  that  case,  such  tailzie  shall  be 
deemed  and  taken  from  and  after  the  passing  of  this  act,  to  be  invalid  and  ineffectual  as  regards 
all  the  prohibitions."  What  is  the  object  of  introducing  the  succeeding  words — ''  And  the  estate 
shall  be  subject  to  the  deeds  and  debts  of  the  heir  then  in  possession,  and  of  his  successors,  as 

^  This  illustration  refers  to  the  state  of  the  law  of  England  previous  to  the  passing  of  the  Act 
3  and  4  Will.  I  v.  c.  74,  commonly  called  the  Fines  and  Recoveries  Act.  A  fine  or  a  recovery 
was  a  fictitious  proceeding  in  Court,  by  which  tenants  in  tail  (heirs  of  entail)  disentailed  their 
estates,  and  being  7»<zm' judicial,  the  matter  was  considered  as  ended  (hence  "fine"  irovciftnis)^ 
and  all  parties  were  barred  from  again  setting  up  the  entaiL  The  above  act  abolished  this 
fictitious  procedure,  and  substituted  a  simple  conveyance  or  assurance  by  the  tenant  in  tail.  The 
Scotch  Disentailing  Act  (11  and  12  Vict.  c.  36)  did  not  follow  this  course,  but  proceeded  rather 
on  the  analogy  of  the  old  system  in  England,  which,  after  long  experience,  had  been  found 
both  cumbrous  and  costly,  and  was  at  length,  after  many  unsuccessful  efforts,  entirely  abolished 
in  1833. 
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they  shall  thereafter,  in  order,  take  under  such  tailzie  "  ?  Clearly,  the  substance  and  meaning 
of  it  is,  that  it  shall  be  held  ineffectual  to  prevent  the  estate  from  being  subject  to  the  deeds  and 
debts  of  the  heir  then  in  possession,  and  his  successors,  and  that  no  action  of  forfeiture  shall  be 
competent  at  the  instance  of  any  heir  substituted  in  respect  of  his  deeds  and  debts. 

My  Lords,  I  hold  it  to  be  perfectly  clear,  therefore,  that  the  Court  below  have  come  to  a  right 
conclusion  in  this  case  upon  all  the  points,  and  I  agree  with  my  noble  and  learned  friend  that 
this  judgment  ought  to  be  affirmed. 

Lord  St.  Leonards. — My  Lords,  after 'the  very  elaborate  discussion  which  this  case  has 
undergone,  and  as  there  is  no  difference  of  opinion  between  any  of  your  Lordships,  I  shall 
certainly  very  shortly  state  the  grounds  upon  which  I  entirely  agree  with  what  has  been  stated 
by  my  noble  and  learned  friends  who  have  preceded  me. 

Upon  what  is  called  the  great  point,  namely,  whether  or  not  James  had  a  right  to  place  new 
fetters  upon  the  estate,  I  cannot  admit  that  that  is  at  all  open  to  doubt.  All  1  can  collect,  after 
listening  to  all  the  arguments  which  have  been  very  elaborately  addressed  to  your  Lordships,  is 
this— that  the  opinions  which  were  originally  entertained  by  two  very  learned  Judges  have  again 
been  brought  forward,  at  a  distance  of  70  years,  in  order  to  prove  that  all  the  opinions  of  the 
other  Judges,  both  at  that  time  and  ever  since,  are  to  be  disregarded,  and  that  we  are  now  to  act 
upon  doubts  which  in  1783  were  rejected  by  the  rest  of  the  Court.  . 

We  sit  here,  upon  this  occasion,  as  a  Scotch  Court  of  Justice,  and  we  have  simply  here  to  ask, 
what  is  the  Scotch  Law  upon  the  subject  ?  If  an  appeal  is  brought  before  your  Lordships  upon 
the  ground  of  an  improper  decision,  we  have  a  right,  sitting  as  a  Scotch  Court,  and  only  as  a 
Scotch  Court,  and  administering  Scotch  law,  to  review  that  decision  ;  but  we  must  take  the  law 
in  general  as  we  find  it  in  the  Scotch  Courts,  and  if  we  find  that  for  three  quarters  of  a  century 
all  the  Scotch  Courts  have  agreed  upon  a  given  point,  it  would  certainly  not  be  right  for  this 
House  to  reverse  the  rule  as  established  in  the  Court  below,  and  to  give  a  new  rule  of  property. 
Nothing  could  be  more  dangerous.  Having  heard  ail  the  arguments  which  have  been  addressed 
to  your  Lordships,  and  having  paid  great  attention  to  them,  I  am,  as  I  have  been  from  the  first, 
clearly  of  opinion,  that  there  is  not  any  ground  whatever  for  the  impeachment  of  the  rule  as 
established  in  the  Court  below  on  the  principal  point. 

My  Lords,  not  merely  resting  upon  the  general  question,  but  looking  to  this  particular  case,  in 
the  first  place,  it  appears  to  me,  as  I  suggested  to  the  learned  coimsel  for  the  appellant,  that  the 
order  of  succession  is  really  altered — that  the  destination  is  altered — that  there  is  a  difference  in 
the  limitations  (and  I  must  look  to  the  case  as  I  find  it) — that  certainly  the  heirs  of  line,  of  kin, 
are  not  the  same  persons  as  by  the  first  disposition  of  1753  are  provided  for,  they  being  the 
persons  taking  under  a  particular  settlement  in  1749 ;  whereas  in  the  other,  that  of  1753,  it  is 
generally  "  heirs  of  line,"  and  the  ultimate  remainder,  as  we  should  call  it,  is  also  in  a  di^erent 
destination  ;  it  is  to  the  party  himself,  and  not  to  the  person  to  whom  it  was  originally  given  in 
1753-  I  fij^dj  therefore,  myself  an  actual  alteration  in  the  object  to  take.  But  independently 
of  that,  if  I  look  to  the  prohibition  contained  in  the  setdement,  I  have  not  been  able  to  form  any 
judgment  upon  that  without  asking  what  the  general  rule  of  law  is — without  asking  what  it  would 
be  in  Scotland  with  respect  to  a  case  where  there  is  no  prohibition  to  alter. 

In  the  contract  of  1753  I  find,  "that  it  shall  be  noways  lawful  to, nor  in  the  power  of, the  said 
Keith  Urquhart,  or  any  of  the  heirs  and  substitutes  above  specified,  by  any  gratuitous  deed,  or 
even  by  contracts  of  marriage,  to  alter,  innovate,  or  change  the  substitution,  destination,  and 
order  of  succession  above  specified,  so  far  as  the  same  is  conceived  in  favour  of,  or  may  be 
intended  to  or  affect  the  descendants  of  the  body  of  the  said  Keith  Urauhart,  or  of  the  body  of 
the  aforesaid  William  Urquhart,  his  father,  specified  herein,  or  in  the  deed  of  settlement  above 
mentioned,  and  charter  and  sasine  following  thereon.*' 

Now,  can  it  by  possibility  be  said,  that,  taking  away  the  power  of  sale  from  a  man  who  has 
entered  under  the  original  destination  is  not  an  alteration,  an  innovation,  or  a  change  of  the 
destination  in  favour  of  the  heirs  of  William  Urquhart  ?  How  would  the  succession  be  ?  Just 
try  it,  if  it  stood  upon  the  original  settlement  of  1753,  in  a  few  words.  If  the  party  taking  under 
the  settlement  of  1753  had  remained  with  these  powers,  he  could  have  sold  the  estate.  What 
would  have  become  of  the  estate  then  ?  Under  the  deed  of  sale  the  succession  would  have  gone 
to  the  purchaser.  How  is  it  under  the  settlement  of  1825?  That  any  such  attempt  not  only 
takes  it  from  the  purchaser  who  would  have  had  it,  but  actually  breaks  in  upon  the  line  of 
settlement  of  1753,  and  substitutes  a  party  in  remainder,  as  we  should  call  it,  in  lieu  of  the  person 
who  would  previously  have  taken  it.  Without  looking  further  into  the  case,  I  confess  that  I  cannot 
bring  my  mind  to  entertain  any  doubt  that  this  was  a  point  already  closed  by  the  facts  of  the 
case,  and  by  the  legal  decisions  in  Scotland,  and  was  not  open  for  discussion  regularly  in  this 
House. 

Looking  at  the  pleadings,  it  does  not  appear  to  me  as  if  it  had  been  intended  to  be  brought 
prominently  before  the  House  ;  but  the  appellant  seems  to  me  to  rely  upon  the  other  point,  that 
other  point  lying  in  a  very  few  words. 

Now,  as  regards  the  homologation,  upon  which  so  much  stress  is  laid  upon  the  papers ;  in  the 
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first  place,  it  is  said  that  you  cannot  approbate  and  reprobate ;  as  we  say  in  England,  that  you 
cannot  take  under  and  in  opposition  to  the  same  instrument.  Of  course  you  cannot.  But  that 
turns  upon  this  peculiarity,  that  James  had  parted  with  the  superiority  over  certain  small  portions, 
which  evidently  was  for  the  purpose  of  creating  votes,  and  that  he  afterwards  brought  back  those 
rights ;  so  that  he  meant  to  restore  them  to  the  settlement  of  1753.  However,  he  included  them 
in  the  settlement  of  1825,  and  I  do  not  observe  that  h«  drew  any  distinction  between  them;  and, 
as  far  as  my  recollection  goes,  there  was  nothing  to  draw  the  attention  of  a  person  claiming  under 
the  settlement  of  1825,  who  was  also  entitled  under  the  settlement  of  1753,  to  the  fact,  that  part 
of  the  property  acquired  under  the  settlement  of  1753  had  been  parted  with,  and  again  acquired 
and  settled  as  part  of  the  original  property ;  so  that  there  is  nothing  to  call  the  attention  of  the 
parties  claiming  under  that  settlement  of  1825  to  that  alteration.  If  you  meant  to  establish  a 
case  of  approbation  or  reprobation,  or  of  election,  as  we  call  it  in  this  country,  you  must  put  a 
party  to  his  election.  Either  here  or  in  Scotland  the  doctrine  is  in  effect  the  same, — you  cannot 
take  a  party  by  surprise  and  say,  '^  You  have  elected,"  unless  a  party  were  to  do  an  act  such  as 
admits  of  no  doubt  that  he  has  elected,  with  full  knowledge  of  his  right  to  affirm  or  disaffirm — 
to  elect  or  not  elect — to  take  or  to  reject — or  when  he  has  full  notice  of  the  fact,  when  you  put 
him  to  his  election,  and  call  upon  him  to  do  so.  When  the  pursuers  here  are  called  upon  to 
elect,  what  do  they  do  ?  They  do  elect  to  take  under  the  settlement  of  1753,  and  they  abandon 
any  claim  to  that  additional  property,  and  reject  it  altogether  in  the  course  of  the  litigation.  The 
consequence  is,  that  that  rejection  takes  place  at  the  very  moment  at  which  they  are  called  upon 
to  elect.  They  are  called  upon  then  to  say,  whether  they  will  or  will  not  accept  the  property 
under  the  settlement  of  1825  or  1753,  and  they  elect  to  take  under  the  settlement  of  1753,  and  to 
reject  the  additional  property  under  the  settlement  of  1825. 

I  am  clearly  of  opinion,  my  Lords,  that  that  was  no  homologation ;  that  by  that  deed  of  1825,  up 
to  the  time  of  that  rejection,  they  were  at  perfect  liberty  to  reject — that  they  did  regularly  in  the 
course  of  litigation  reject — ^and  that  it  is  not  now  competent  to  the  parties  at  your  Lordships'  bar 
to  take  that  objection  against  them. 

Now,  the  other  question  arises  upon  the  will,  upon  which  really  there  is  no  question  at  all,  as 
far  as  the  testator  has  told  you  what  he  is  doing  with  the  property  under  the  settlement.  He 
imposes  a  condition  upon  the  party  under  the  settlement — ^his  own  settlement,  as  he  calls  it,  of 
1825 — that  the  party  shall  allow  his  widow  to  enjoy  a  part  of  the  property.  He  does  not  raise  a 
case  of  rejection  as  against  the  settlement  of  1825,  ^^'^  ^^^  ^^^  settlement  of  1753 ;  but  he  actually 
says,  that  if  they  do  not  do  what  he  desires  them,  they  shall  not  take  the  property  under  his  will 
It  is  the  will,  therefore,  that  raises  the  question  of  election  as  to  the  property  under  the  will,  and 
there  is  no  question  of  election  raised  in  any  other  way.  And  then  the  learned  counsel  for 
the  appellant  argued  in  this  way:  Admitting,  he  said,  what  I  have  stated  to  you,  the  very 
circumstance  that  he  states  in  his  will  that  he  has  called  this  party  to  his  succession  imder  the 
settlement,  is  of  itself  a  declaration  that  the  party  must  be  bound  by  that  settlement. 

My  Lords,  I  utterly  deny  any  such  doctrine,  because  here  the  party  himself,  the  testator,  does 
not  put  it  upon  that  ground ;  but  so  far  as  he  acts  upon  the  doctrine  at  all,  he  directs  the  party 
who  takes  the  property  under  his  will,  not  to  touch  the  property  under  the  settlement. 

I  apprehend,  therefore,  that  the  doctrine  of  homologation  has  no  bearing  whatever  upon  this 
case.  And  then  there  are  but  two  other  points.  One  is,  whether,  taking  the  title  under  the 
deed  of  1825,  in  any  manner  affects  his  right  to  reduce  the  deed  in  effect,  and  to  take  under  the 
better  title  of  the  contract  as  regards  the  beneficial  enjoyment  of  1753.  That  I  take  to  be 
so  settled  a  point  in  the  law  of  Scotland,  that  I  should  merely  state  to  your  Lordships  that  I 
consider  it  not  open  for  discussion,  and  that  that  doctrine  admits  of  no  doubt. 

Now,  the  last  and  the  only  point  is  that  upon  the  act  of  1848.  That,  again,  I  think,  is  not 
open  to  the  least  discussion.  I  cannot  admit  that  there  is  any  doubt  whatever  upon  the  con- 
struction of  that  statute.  If  you  read  only  one  half  of  that  section,  you  may  perhaps  raise  a 
doubt ;  but  if  you  do  what  you  should  do,  which  is  to  read  the  whole  of  the  section,  it  admits  of 
no  doubt,  because  the  deeds  and  the  debts  of  the  person  in  possession  at  the  time  when  the  act 
came  into  operation,  and  of  the  successor,  are  made  good  as  against  the  successor,  but  not  a 
word  about  predecessor ;  and  I  think  it  is  quite  clear  upon  the  grounds  stated,  without  further 
argument,  that  the  construction  put  upon  the  section  by  my  noble  and  learned  friend  ought  to 
prevail  I  am  bound  to  say,  that  although  it  has  been  very  elaborately  argued,  and  the  parties 
will  have  the  satisfaction  of  knowing  that  everything  which  could  be  argued  has  been  addressed 
to  your  Lordships,  yet  I  have  seldom  seen  a  case  where  the  points  were  less  open  to  argument, 
both  upon  the  construction  of  the  instrument,  and  the  words  to  be  found  in  theact  of  parUament, 
than  in  the  case  which  your  Lordships  have  been  considering. 

Mr,  Rolt.^—My  Lord,  the  costs  are  arranged  between  the  parties. 

Lord  Chancellor. — ^The  interlocutor  is  affirmed  with  costs. 

Interlocutor  affirmed  with  costs. 

First   Division. — ^James  Davidson,  Appellant^  Solicitor, — Dumford  and  Co.,  Respondents* 
Solicitors, 
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AUGUST  15,  1853. 

The  Honourable  Mrs.  MARY  Jane  Lockhart  Macdonald  or  Moreton,  and 
others,  Appellants  and  Respondetits  in  Cross  Appeal,  v,  SiR  NORMAN  Mac- 
DONALD  Lockhart  of  Lee  and  Carnwath,  and  others,  Respondents  and 
AppeUants  in  Cross  Appeal. 

Prescription — Superior  and  Vassal — Title  to  exclude — A  barony  was  originally  held  by  separate 
titles^  the  one  under  the  Crown,  and  the  other,  consisting  0/ certain  parts  and  portions  specially 
named  and  described  as  lying  within  the  barony,  umUr  a  subject  superior.  The  investitures 
had  been  from  time  to  time  renewed  by  the  Crown  and  subject  superior  for  at  least  two  centuries 
as  separate  tenements.  In  a  ranking  and  sale  at  the  instance  of  creditors  using  diligence 
against  the  whole  barony,  the  estate  was  sold  in  1694  as  holding  under  the  Crown,  the  decree  of 
sale  ordaining  a  Crown  charter  to  be  passed  in  favour  of  the  purchaser.  The  purchaser  exe- 
cuted an  entail,  under  which  he  resigned  the  barony,  as  described  in  the  decree  of  sale,  in  the 
hands  of  the  Crown.  The  entail  wasfollowed  by  a  Crown  charter  and  infeftment,  and  the  title 
was  renewed  by  several  successive  heirs  of  entail,  who  made  up  no  title  under  the  subject 
superior.  In  an  action  of  reduction  improoation  and  declarator  of  non-entry  at  the  instance  of 
the  subject  superior : 

Held  (afHrminj^  judgment),  that  possession  of  the  barony  on  this  title*was  fortified  by  the  statute 
1617,  c,  12,  and  excluded  the  title  of  the  subject  superior,  and  the  defender  was  assoilzied  from 
the  conclusions  of  the  action,  and  found  entitled  to  the  expense  of  discussing  the  title  to  exclude^ 
but  to  no  other  expenses. 

Expenses — A  party,  insisting  in  a  title  to  exclude,  as  well  as  objecting  to  the  pursuer^  s  title,  in 
an  action  0/ reduction  improbation  and  declarator  of  non-entry,  raised  a  separate  action  of  re- 
duction and  declarator  for  reducing  and  setting  aside  the  titles  founded  upon  as  the  title  to  sue 
the  declarator  of  non-entry.  The  record  was  closed  upon  the  summons  and  defences,  and  the 
action  was  conjoined  with  the  original  action  of  declarator  of  non-entry.  The  Court  of  Session 
having  sustained  the  title  to  exclude,  in  respect  the  pursuer  of  the  reduction  and  declarator  did 
not  then  insist,  repelled  the  reasons  of  reduction,  and  assoilzied  the  defenders  from  the  conclu- 
sions of  the  action.  On  a  cross  appeal  against  the  judgment,  in  so  far  as  the  reasons  ofreduc- 
tion  had  been  repelled  and  the  expenses  of  discussing  the  objections  to  the  pursuer's  title  in  the 
original  action  of  non-entry  disallowed,  the  House  qjf  Lords  dismissed  the  cross  appecU,  without 
expenses,  and  affirmed  the  judgment  of  the  Court  of  Session,^ 

These  appeals  originated  in  an  action  of  reduction  improbation  and  declarator  of  non-entry  by 
A.  M.  Lockhart  and  others  as  superiors  of  the  temple  lands  of  Cummerland,  and  others  in 
Lanarkshire,  against  Mrs.  Lockhart  and  A.  D.  R.  C.  Baillie  as  representing  Sir  G.  Lockhart  of 
Camwath,  who  died  in  1689. 

Anderson  Q.C.,  and  Dean  of  Faculty  (Jnglis),  for  appellants. 

SoL-Gen.  {Bethell),  and  E,  S.  Gordon,  for  respondents. 

Cur.  ad.  vult. 

Lord  Chancellor  Cranworth.  —  My  Lords,  these  were  cross  appeals  against  certain 
interlocutors  of  the  Court  of  Session.  The  proceedings  commenced  by  a  summons  of  reduction 
improbation  and  declarator  of  non-entry  at  the  instance  of  the  appellants,  against  Sir  Norman 
Macdonald  Lockhart  and  certain  other  parties,  as  defenders,  claiming  right  to  the  property,  or, 
if  not  to  the  property,  at  all  events  to  the  superiority,  in  certain  lands  described  in  the  summons 
as  temple  lands,  viz.,  AU  and  Whole  the  temple  lands  of  Cummerland,  Northflatt,  Pacockland  or 
Peacockland,  and  Clydesflatt,  lying  within  the  barony  of  Covington  and  sheriffdom  of  Lanark. 

The  piu'suers,  by  their  summons,  after  setting  forth  several  titles  of  the  defenders,  conclude 
that  they  ought  to  be  reduced,  and  that  the  defenders  ought  to  be  removed  from  the  lands  in 
question ;  or,  if  the  defenders  should  establish  any  title  to  the  property  or  the  dominium  utile  of 
the  said  lands,  then  the  summons  concludes  that  the  said  lands  ought  to  be  declared  to  have 
been  in  non-entry  since  the  death,  in  the  year  1645,  ^^  John  Lindsay,  the  last  entered  vassal 
thereof.  That  the  said  John  Lindsay  held  of  the  predecessors  of  the  pursuers,  as  his  lawful 
superiors ;  and  so  that  the  pursuers  were  entitled  to  certain  bygone  rents,  maills  and  duties,  due 
to  them  as  such  superiors. 

The  claim  thus  set  up  by  the  summons  was  abandoned,  so  far  as  it  asserted  a  right  to  the 

1  See  previous  reports  22  Sc.  Jur.  81,  149.        S.  C.  26  Sc.  Jur.  559. 
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dominium  utile  of  the  lands ;  so  that  the  only  question  discussed  was,  Whether  the  pursuers,  the 
now  appellants,  had  made  out  a  title  to  the  superiority,  which  entitled  them  to  call  on  the 
defender,  Sir  N.  M.  Lockhart,  to  enter  with  them  as  their  vassal  in  respect  of  the  lands  in 
dispute. 

The  defender.  Sir  N.  M.  Lockhart,  rested  his  defence  on  two  grounds — Firsts  That  the  pur- 
suers did  not  make  out  a  valid  title  to  the  alleged  superiority.  Secondly^  If  that  title  was  made 
out,  then  he  relied  on  a  good  title  to  exclude,  by  virtue  of  the  titles  under  which  he  and  his  pre- 
decessors had,  for  more  than  forty  years,  possessed  and  enjoyed  all  the  lands  lying  within  the 
barony  of  Covington.  In  support  of  the  first  head  of  defence  Sir  N.  M.  Lockhart  brought  a 
cross  action  of  reduction  and  declarator  against  the  pursuers  in  the  original  action,  to  which  I 
shall  advert  more  particularly  hereafter. 

The  pursuers  in  the  original  action  make  out,  as  they  contend,  their  title  to  the  superiority  as 
follows : — At  the  time  of  the  reformation,  the  lands  in  Scotland,  which  in  very  remote  times  had 
belonged  to  the  Knights  Templars,  and  which  had  afterwards  passed  to  the  order  of  St.  John  of 
Jerusalem,  became  vested  in  the  Crown.  These  lands  were  very  extensive,  and  were  scattered 
over  many  different  counties,  being  generally  designated  as  "temple  lands."  Queen  Mary,  by 
a  charter  dated  the  24th  Jan.  1563,  granted  to  Sir  James  Sandilands,  the  last  preceptor  or  head 
of  the  order  of  St.  John  of  Jerusalem,  various  baronies  and  lands  mentioned  in  the  charter,  and 
also  the. temple  lands  throughout  the  whole  kingdom;  and  she  erected  all  the  baronies  and 
lands,  so  granted,  into  a  barony,  to  be  called  the  barony  of  Torpichen.  In  the  year  1 599,  the 
immediate  successor  of  Sir  James  Sandilands  sold  the  temple  lands,  which  thus  constituted  part 
of  the  barony  of  Torpichen,  to  two  persons  of  the  names  of  Tennant  and  Williamson.  Tennant 
soon  afterwards  sold  his  share  to  Williamson,  who  thus  became  sole  purchaser.  In  1606  an  act 
of  parliament  was  passed  confirming  this  transaction ;  and  by  a  charter  of  resignation,  dated  the 
23rd  Feb.  1609,  James  vi.,  pursuant  to  the  act  of  parliament,  granted  all  these  temple  lands  to 
Williamson  and  his  heirs,  and  erected  the  same  into  a  barony  or  tenement  called  the  tenantry  of 
the  temple  lands.  The  temple  lands  were  soon  afterwards  purchased  by  Lord  Binning,  after- 
wards Earl  of  Haddington,  and  were  duly  conveyed  to  him  and  his  heirs  by  a  charter  of  resign- 
ation, dated  the  i6th  Oct.  1614.  By  this  charter  these  lands  were  erected  into  a  new  barony 
called  the  barony  of  Drem,  to  be  holden  of  the  Crown  in  blenchfirm,  on  payment  of  an  annual 
rent  of  one  penny  if  demanded.  Infeftment  having  been  duly  taken  on  this  charter,  an  act  of 
parliament  passed  in  1617,  c.  45)  confirming  the  transaction.  The  barony  of  Drem  continued 
in  the  family  of  the  Earl  of  Haddington  from  the  time  when  they  thus  acquired  it,  imtil  the  sixth 
year  of  the  reign  of  George  i. ;  an  act  of  parliament  was  then  passed  vesting  it  in  trustees  for 
sale.  Those  trustees  sold  the  barony  to  John  Hamilton,  who  duly  feudalized  his  title ;  and  after 
divers  mesne  conveyances,  the  barony,  with  certain  exceptions  not  material  to  the  present  ques- 
tion, was,  in  the  year  1810,  sold  and  disponed  to  Mr.  Robert  Hill,  W.  S.  Mr.  Hill  was  duly 
infeft,  and  he  moreover  completed  a  title  to  the  barony  by  a  process  of  adjudication  in  implement, 
the  decree  in  which  bears  date  4th  March  1814.  He  afterwards,  in  181 7,  sold  and  conveyed  to 
Laurence  Hill,  (under  whom  the  pursuers  derive  title,)  inter  alia,  the  temple  lands  of  Cummer- 
land,  Northflatt,  Pacock  or  Peacockland,  and  Clydesflatt,  in  the  barony  of  Covington,  described 
as  being  parts  and  portions  of  the  barony  of  Drem.  It  is  not  necessary  to  state  the  pursuers' 
title,  or  alleged  title,  to  the  superiority  of  these  lands  more  in  detail 

Several  links  in  the  chain  of  progress  of  the  title  to  these  temple  lands  are  questioned  by  the 
respondents ;  but  for  the  present,  the  title  of  the  pursuers  to  the  superiority  of  these  lands  may 
be  taken  as  good,  if  at  the  time  of  the  sale  to  Laurence  Hill  they  formed  part  of  the  barony  of 
Drem,  subject,  of  course,  to  the  other  question,  Whether  the  defenders  had  not  acquired  by 
prescription  a  title  to  exclude  ? 

In  order  to  shew  that  the  lands  in  question  formed  part  of  the  barony  of  Drem,  1.  e.,  that  they 
were  holden  of  that  barony,  the  pursuers  reUed  on  the  following  facts : — They  shewed  that,  from 
a  very  remote  date,  /.  ^.,  from  the  middle  of  the  1 5th  century,  the  family  of  Lindsay  held  of  the 
Crown  the  barony  of  Covington.  This  they  shewed  by  means  of  special  retours  on  the  deaths 
of  successive  owners,  and,  in  some  cases,  by  instruments  of 'seisin  duly  made  up  and  completed, 
pursuant  to  precepts  from  Chancery  for  that  purpose,  issued  on  the  retours.  The  last  title  shewn 
to  have  been  thus  made  up  by  any  member  of  the  family  of  Lindsay,  was  in  the  year  1646.  On 
3rd  Sept.  in  that  year.  Sir  William  Lindsay  was  served  heir  of  his  brother,  John,  who,  as  I  have 
ahready  stated,  died  in  1645 ;  ^^d  ^^  ^^^  found  that  the  said  John  had  died  last  vest  and  seised 
in  All  and  Whole  the  lands  and  barony  of  Covington.  A  precept  was,  on  the  retour  of  this 
service,  issued  from  Chancery,  on  which  infeftment  was  duly  taken  by  Sir  William  Lindsay  on 
7th  Oct.  1646. 

Having  thus  shewn  the  title  of  the  Lindsays  to  the  barony  of  Covington,  the  pursuers  next 
proceeded  to  establish,  that  during  these  remote  times,  the  same  family  held  the  lands  now  in 
dispute  as  a  separate  tenement,  and  that  they  so  held  them,  not  under  the  Crown  as  part  of  the 
barony  of  Covington,  but  under  the  house  of  St.  John  of  Jerusalem,  as  their  superior.  And  for 
this  purpose  they  relied,  y^r;/,  on  an  inquest,  dated  9th  March  1466  (on  what  occasion  taken  does 
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not  appear),  by  which  the  jurors  found  "  quod  terre  de  Comerland  Clidisflat,  Pacockbank  et 
Northflat,  sunt  terre  templarie  sancti  Johannis  de  Torfechyng  et  tenentur  in  capite  de  magistro 
et  fratribus  Jerosolimitanis  domus  de  Torflching."    Then  the  pursuers  produced  several  ancient 
precepts  of  dare  constat  and  other  instruments,  by  which  it  appeared,  that  before  the  temple 
lands  had  come  to  the  Crown  on  the  reformation,  successive  members  of  the  family  of  Lindsay 
were  admitted  by  the  superiors  of  the  house  of  St.  John  of  Jerusalem,  as  vassals  to  that  house, 
in  respect  of  lands  described  as  temple  lands  of  Cummerland,  Clydesflatt,  Pacockland,  and 
Northflatt,  and  as  lying  within  the  barony  of  Covington.   And  in  like  manner  they  shewed,  that 
after  the  grant  by  the  Crown  of  the  temple  lands,  and  the  erection  of  them  into  the  barony  of 
Drem  in  1614,  the  lands  described  as  the  temple  lands  of  Cummerland,  Northflatt,  Pacockland, 
and  Clydesflatt,  and  as  being  locally  situated  within  the  barony  of  Covington,  were  treated  as 
not  constituting  part  of  that  barony,  but  as  forming  part  of  the  barony  of  Drem.     For  this  they 
relied,  amongst  other  similar  documents,  on  an  inquisition  taken  4th  Nov.  1623,  by  which  it  was 
found  that  John  Lindsay  died  seised  of  the  lands  and  barony  of  Covington,  and  also  of  the  tem- 
ple lands  of  Cummerland,  Northflatt,  Pacockland,  and  Clydesflatt,  lying  in  the  barony  of  Coving- 
ton, and  that  George  Lindsay,  his  son,  was  his  heir.     And  in  this  inquisition  the  barony  of 
Covington  is  stated  to  be  of  the  annual  value  of  ^£40  Scots,  according  to  what  is  called  the  old 
valuation,  and  of  ;£i2o  Scots,  according  to  the  new  valuation,  and  to  be  holden  of  the  Crown  by 
the  service  of  attending  three  Courts  at  Lanark.    And  the  temple  lands  are  stated  to  be  of  the 
annual  value  of  £s  Scots,  according  to  the  old,  and  ;£20  Scots,  according  to  the  new  valuation, 
and  to  be  holden  of  Lord  Melrose  and  Binning,  meaning,  no  doubt,  the  Earl  of  Haddington,  by 
payment  of  4f.  Scots  annually  if  demanded.     Many  of  the  old  documents  confirm,  with  more  or 
less  of  distinctness,  this  representation  as  to  the  value,  and  the  different  tenures  of  the  barony 
and  the  temple  lands. 

George  Lindsay,  thus  served  heir  of  his  father,  does  not  appear  to  have  been  infeft  in  the 
temple  lands,  but  on  the  2nd  Jan.  1643,  George  being  then  dead,  seisin  of  the  temple  lands  of 
Cummerland,  Northflatt,  Peacockland,  and  Clydesflatt,  was  duly  granted  by  the  then  Earl  of 
Haddington,  who  was  the  owner  of  the  barony  of  Drem,  to  John,  son  of  George,  as  being  the 
grandson  and  heir  of  John,  the  father  of  George.  This  John,  who  was  thus  infeft  in  1643,  died 
soon  afterwards  without  issue,  viz.,  in  1645,  as  has  been  already  mentioned.  He  was  the  elder 
brother  of  William  (Sir  William),  who,  as  I  have  already  stated,  was  infeft  in  the  barony  of 
Covington  on  the  7th  of  October  1646,  on  the  death  of  his  elder  brother,  John. 

The  appellants  then  contend,  that  it  is  thus  manifest  that,  in  1646,  Sir  William  Lindsay  stood 
infeft  as  a  vassal  of  the  Crown  for  the  barony  of  Covington ;  that  he  had  a  right  to  claim  as  heir 
in  apparency  the  temple  lands  in  question  lying  within,  but  not  forming  part  of,  that  barony,  and 
so  that  his  possession  of  those  lands  must  be  referred  to  his  right  as  heir  of  his  late  brother,  an 
entered  vassal  of  the  Lords  of  the  barony  of  Drem,  and  not  to  his  possession  of  the  barony  of 
Covington. 

The  barony  of  Drem,  so  far  as  it  relates  to  the  superiority  of  these  lands,  having  (as  the  appel- 
lants contend)  passed  to  them,  they  instituted  the  original  action  in  this  case  for  the  purpose  of 
having  a  declarator  of  their  right,  and  of  compelling  the  defender,  Sir  N.  M.  Lockhart,  to  enter 
as  their  vassal,  and  to  pay  the  arrears  of  feu  duties. 

The  defender,  Sir  N.  M.  Lockhart,  disputed  the  title  of  the  appellants  to  the  alleged  superior- 
ity, but  even  if  that  were  made  out,  still  he  contended  that  he  had  a  good  title  to  exclude,  by 
virtue  of  an  adverse  possession  founded  on  title,  viz.,  a  charter  from  the  Crown  followed  by  in- 
feftment,  with  enjoyment  of  above  a  century,  and  he  made  out  his  case  thus:— Sir  William 
Lindsay,  who  was  infeft  in  the  barony  of  Covington  in  1646,  as  heir  of  his  deceased  brother, 
John,  appears  to  have  fallen  into  pecuniary  difficulties,  and  to  have  incumbered  his  property  by 
means  of  heritable  bonds  or  other  securities,  which  led  to  the  institution  of  legal  proceedings  ; 
and,  eventually,  in  an  action  of  sale,  raised  by  certain  creditors  of  Sir  William  after  his  death, 
against  John  Lindsay,  his  son  and  heir,  pursuant  to  a  decree  of  sale,  dated  15th  Feb.  1694,  the 
barony  of  Covington  was  put  up  to  public  auction,  and  was  purchased  by  George  Lockhart  of 
Camwath,  the  son  of  Sir  George  Lockhart,  the  President  of  the  Court  of  Session,  who  died  in 
the  year  1689,  and  who  held  heritable  securities  on  the  property  in  question.  George  Lockhart, 
the  purchaser  under  the  decree  in  1694,  before  completing  his  title  to  the  barony  by  procuring 
infeftment,  pursuant  to  the  decree  of  sale,  with  the  concurrence  of  George  Lockhart,  his  eldest 
son,  executed  a  deed  of  entail,  dated  31st  Oct.  1721  (which  was  afterwards  duly  recorded).  By 
that  deed  George  Lockhart,  the  purchaser  in  1694,  and  George,  his  son,  bound  themselves  to 
surrender,  among  other  property,  the  barony  of  Covington  into  the  hands  of  the  Crown,  to  the 
intent  that  the  same  might  be  regranted  to  George,  the  son,  and  the  heirs-male  of  his  body. 
Resignation  was  accordingly  made,  and  a  Crown  charter,  dated  29th  Nov.  1721,  and  registered 
on  17th  Jan.  1722,  was  duly  obtained,  granting  to  George,  the  son,  and  the  heirs  male  of  his 
body  {inter  alia\  the  barony  of  Covington.  On  this  charter  infeftment  was  taken,  and  the 
instrument  of  sasine  was  duly  recorded. 

The  barony  of  Covington  has,  ever  since  the  creation  of  this  entail,  been  held  and  enjoyed  by 
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the  persons  entitled  as  heirs  male  of  the  body  of  George  Lockhart,  the  son,  and  the  original 
defender,  Sir  N.  M.  Lockhart,  was  undoubtedly  such  male  heir.  Nothing  having  ever  been 
done  to  destroy  the  entail,  the  only  question  is,  Whether  the  lands  in  dispute  were  included  in 
the  instruments  by  which  the  entail  was  created  ?  For  if  they  were,  enjoyment  having  ever  since 
^one  in  conformity  with  the  provisions  in  the  deed  crediting  the  entail,  and  the  charter  expede 
thereon,  for  a  period  now  far  beyond  forty  years,  (indeed  above  120  years,)  there  is  a  clear  title 
by  prescription. 

The  appellants  say  there  is  nothing  to  shew  that  the  deed  of  entail  included  the  temple  lands. 
They  are  not  mentioned  by  name,  and  nothing  which  could  include  these  lands  is  comprised  in 
the  deed  creating  the  entail,  unless  they  are  comprised  in  the  general  description  of  the  barony 
of  Covington. 

That  barony  is  there  described  as  comprehending,  inter  alioy  lands  designated  as  the  lands  of 
Cummerland ;  but  there  is  no  mention  of  the  lands  of  Northflatt,  Pacockland,  and  Clydesflatt, 
and  e\'en  the  lands  described  as  the  lands  of  Cummerland  are  not  stated  to  be  temple  lands,  and 
might  therefore  be  other  lands  properly  forming  part  of  the  barony  of  Covington,  and  not  the 
temple  lands  known  by  the  same  name  of  Cummerland ;  for  which  argument,  indeed,  some  of 
the  earlier  documents  do  afford  a  foundation.  The  appellants  therefore  say,  there  is  nothing  to 
prove,  as  to  the  temple  lands,  any  title  on  which  to  found  the  prescription.  That  there  has  t^en 
enjoyment  for  above  a  century  and  a  half  is  not  disputed,  but  mere  possession,  not  originally 
resting  on  tide,  is  worthless;  and  the  argument  of  the  appellants  is,  that  the  deed  of  172 1  creat- 
ing the  entail,  and  the  Crown  charter  granted  thereon  in  1722,  relating  exclusively  to  the  barony 
of  Covington,  and  not  to  the  temple  lands,  do  not  form  a  title  on  which  the  subsequent  enjoy- 
ment of  the  temple  lands  can  attach ;  and  so  they  say  that  the  respondents  have  nothing  on 
which  to  rely  beyond  mere  naked  possession ;  that  this  works  no  prejudice  to  the  superior,  who 
has  a  right  to  treat  the  lands  as  having  been  all  along  in  non-entry,  which,  it  is  admitted,  so  long 
as  the  feudal  relation  subsists,  does  not  prevent  the  superior  from  asserting  his  rights  against  the 
vassal  after  any  lapse  of  time. 

As  a  general  proposition,  the  appellants  are  undoubtedly  right  in  saying,  that  mere  lapse  of 
dme  gives  no  title  to  the  vassal  against  the  superior,  when  he  calls  on  him  to  enter  and  perform 
his  other  duties  arising  out  of  the  feudal  relation.  But  the  question  here  is.  Whether  there  is  any 
such  feudal  relation  between  the  appellants,  as  claiming  under  the  Lords  of  the  barony  of  Drem,and 
the  respondent,  as  the  owner  of  all  the  lands  locally  situate  within,  and,  in  that  sense,  forming 
part  of,  the  barony  of  Covington  ? 

What  was  contended  on  behalf  of  Sir  N.  M.  Lockhart,  was  not  merely  that  he  and  his 
ancestors  had  been  in  the  enjoyment  of  all  the  lands  locally  situate  within  the  barony  of  Covington, 
at  least  since  the  creation  of  the  entail  in  172 1,  including  (if  it  does  include)  the  temple  lands  in 
dispute,  but  that  he  and  they  have  held  all  the  lands  of  which  they  have  so  been  in  possession, 
as  being  part  and  parcel  of  the  barony  of  Covington  which  his  ancestors  held,,  and  which  he  still 
holds  of  the  Crown,  and  if  that  be  so,  there  is  no  doubt  of  the  doctrine  of  prescription  being 
applicable. 

Suppose,  for  instance,  that  the  deed  of  172 1,  and  the  Crown  Charter  which  followed  on  it  in 
1722,  had  described  these  temple  lands  by  name,  as  included  in  and  forming  part  of  the  barony 
of  Covington,  it  would  then  clearly  be  a  case  within  the  express  words  of  the  statute  of  161 7. 
The  successive  owners  in  tail  would  then  have  bruiked  these  temple  lands  by  virtue  of  an 
heritable  infeftment  made  to  them  by  the  Crown  for  the  space  of  forty  years  and  upwards. 

In  such  a  case  no  other  person  could  possibly  set  up  any  adverse  title  to  the  lands  or  to 
the  superiority.  Does  it  make  any  difference  that  the  lands  are  not  specifically  described 
by  name  ?  I  think  it  makes  no  diflerence  in  principle.  However  minute  the  description  of 
Isolds  may  be  in  a  deed  conveying  them,  it  must  still  be  in  all  cases  necessary  to  identify  the 
lands  themselves  with  the  description  of  them,  and  this  can  only  be  done  by  ascertaining  on  the 
spot  what  particular  lands  have  been  known  under  the  written  description.  Where  the  written 
description  is  very  precise  and  detailed,  this  may,  for  the  most  part,  be  done  easily.  Where 
it  is  more  vague  and  general,  there  is  often  great  difficulty.  Still  the  question  is  in  aU  cases  the 
same  in  principle — \f\12X  lands  have  been  generally  known  under  the  written  description?  for 
it  is  to  these  lands  that  the  titles  must  apply. 

Taking  this  principle  as  our  guide,  I  confess  it  seems  to  me  to  admit  of  no  doubt  that  the 
lands  now  in  dispute  form  part  of  those  comprised  in  the  deed  of  entail  of  1721,  under  the  de- 
scription of  ''  All  and  Haill  the  lands  and  barony  of  Covington.*'  That  deed,  which  bears  date 
31st  Oct.  1 72 1,  and  which  was  duly  recorded  in  the  Register  of  Tailzies  on  28th  Nov.  1722,  was 
executed  by  George  Lockhart,  the  purchaser  under  the  judicial  sale  in  1694,  and  by  George 
Lockhart,  his  eldest  son.  It  is  to  this  effect : — ''  Be  it  known  to  all  men  by  thir  presents,  me, 
George  Lockhart  of  Camwath,  heritable  proprietor  of  the  lands,  baronage,  jurisdictions,  and 
others  underwritten,  with  the  pertinents,  with  the  special  advice  and  consent  of  George  Lock- 
hart, my  eldest  lawful  son,  and  I,  the  said  George  Lockhart,  younger,  for  myself,  and  with  the 
special  advice  and  consent  of  my  said  father,  and  we  both  with  one  consent  and  assent,  for  the 
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well  and  standing  of  our  family,  and  the  better  preservation  of  our  lands  and  estate  after  men- 
tioned, with  our  own  posterity,  apd  the  other  heirs  of  tailzie  underwritten  in  manner  after  speci- 
fied, wit  ye  us  to  be  bound  and  obliged,  likeas  we,  by  these  presents,  bind  and  oblige  us  and  our 
heirs,  als  well  male,  tailzie,  conquess  and  provision,  as  heirs  general  and  of  line,  and  successors 
whatsomever,  renouncing  the  benefit  of  discussing  our  said  heirs  in  order  or  priority,  to  make 
due  and  lawful  resignation  of  our  lands  and  estate  after  mentioned,  in  the  hands  of  our  imme- 
diate lawful  superiors  thereof,  in  favours,  and  for  new  infeftment  of  the  samen,  to  be  made, 
given,  and  granted  to  me,  the  said  George  Lockhart,  younger,  and  to  the  heirs  male  of  my 
body ;  which  failing,  to  our  other  heirs  male,  and  of  tailzie,  and  successors  after  mentioned 
(always  with  and  under  the  express  reservations,  conditions,  provisions,  faculties,  restrictions, 
limitations,  and  irritancies  after  specified,  allenarly,  and  no  otherwise)/*  Then,  "for  that 
effect,"  he  appointed  certain  procurators  "  to  resign,  surrender,  &c.,  likeas  we,  &c.,  resign,  sur- 
render, simpliciter  upgive,  overgive,  and  deliver,  all  and  sundry  the  lands,  baronies,"  and  so  on. 
Then  there  is  a  description  of  a  great  many  properties,  and,  amongst  others,  *'  All  and  Haill  the 
lands  and  barony  of  Covington,  comprehending  the  lands  after  specified,  the  lands  and  mains  of 
Covingtoun,  with  tower,"  and  so  on  ;  and,  "  All  and  Haill  the  lands  of  Hillhead  and  lands  of 
Cummerland;"  "All  and  Haill  the  lands  of  Meadowflatt,"  and  so  on  ;  and  all  "writs,  rights, 
titles  and  securities  of  the  foresaid  lands,"  and  so  on  ;  and  specially  but  prejudice  of  the  fore- 
said generality,  ane  decreet  of  sale  before  the  Lords  of  Council  and  Session  of  the  lands  and 
barony  of  Covingtoun,  comprehending  as  above,  in  favours  of  me,  the  said  George  Lockhart, 
elder.'' 

This  deed  of  entail  was  followed  by  a  Crown  charter  proceeding  on  it,  dated  29th  Nov.  1721, 
and  registered  5th  Jan.  1722.  It  is  in  these  terms  : — "  Georgius  dei  gratia,  &c.  Dedisse  con- 
cessi^se  et  disposuisise  et  hac  presenti  carta  confirmasse  &c.  Dilecto  nostro  Georgio  Lockhart, ** 
and  so  on,  describing  him  "  Omnes  et  singulas  terras,  baronias,  regalltates,  tenendrias,  molen- 
dina,  silvas,  piscationes  decimas,  patronatus,  aliaque  subscripta  cum  pertinentibus,  viz.,**  and  so 
on.  Then  a  great  many  properties  are  described,  and,  amongst  others,  "  Et  praeterea  totas  et 
integras  terras  et  baroniam  de  Covingtoun  comprehendentem  terras  postea  spect.,  viz.  Terras  et 
dominicales  terras  de  Covingtoun  cum  turre  rortalicio,"  and  so  on;  "Quae  quidem  terrae  et 
baroniae  de  Covingtoun  comprehendentes  particulares  terras,*'  and  so  on  ;  "perprius  ad  quon- 
dam Dominum  Gulielmum  Lindsay  de  Covingtoun  et  Joannem  Lindsay  ejus  legitimum  filium 
natu  maximum  et  haeredem  apparentem  illosque  creditores  hereditarie  pertinufirunt  per  illos  de 
nobis  et  praedecessoribus  nostris  regiis  tent.  Et  per  dictum  Georgium  Lockhart  seniorem  apud 
publicam  auctionem,  lie  roup,  coram  Dominis  consilii  et  sessionis  secundum  decretum  ven- 
ditionis  per  illos  in  ejus  favorem  datum  et  pronunciatum*'  on  the  15th  day  of  February  1694, 
and  so  on.  "Tenendum  et  habendum  omnes  et  singulas  terras  baronias,  molendina,  multuras, 
silvas,"  and  so  on ;  "  Georgio  Lockhart  juniori  ejus  que  dictis  heredibus  masculis,"  and  so  on. 

From  these  instruments  it  is  plain,  that,  so  far  as  relates  to  Covington,  what  was  comprised  in 
the  entail  was  that  which  had  been  purchased  at  the  judicial  sale  in  1694.  The  title  then 
acquired  by  George  Lockhart,  the  purchaser,  had  not  been  feudalized  by  him  up  to  the  time  of 
the  creation  of  the  entail ;  and  in  the  charter  to  which  1  have  just  referred,  the  lands  and 
barony  of  Covington  are  stated  to  have  formerly  belonged  to  Sir  William  Lindsay  and  his  son 
and  heir  apparent,  and  their  creditors,  and  to  have  been  sold  under  a  decree  of  the  Court  of 
Session  to  George  Lockhart  in  1694. 

What  we  have  to  decide,  therefore,  is— whether  the  lands  in  question  were  comprised  in  the 
judicial  sale  ?  Now,  for  the  purpose  of  coming  to  a  correct  conclusion  on  that  point,  we  must 
look  to  the  terms  of  the  decree  of  sale.  From  an  extract  of  that  decree,  it  appears  "  that  the 
said  persewars  are  just  and  lawful  creditors  to  the  said  umquhill  Sir  William  Lindsay,  and  to 
John  Lindsay,  now  of  Covingtoun,  his  eldest  lawful  son,  as  representing  him  and  his  legal  rights, 
affecting  the  said  lands  and  barronie  of  Covingtoun,  with  the  pertinents,  as  is  above  mentioned  ; 
and  that  the  said  umquhill  Sir  William  Lindsay  was  nottoreously  bankrupt,  and  his  creditors 
are  in  the  possession  of  his  estate,  by  a  factor  appointed  to  them  by  the  Lords  of  Sessione. 
Therefore,  they  said  it  was  most  just  that,  according  to  the  Act  of  Parliament,  a  sale  should  be 
made  of  those  lands."  "  The  Lords  of  Council  and  Sessione  aforesaid,  sell,  adjudge,  and  dispone 
to  and  in  favour  of  the  said  George  Lockhart  of  Camworth,  his  aires  and  assigneys,  heritably  and 
irredeemably,*'  the  particular  lands  above  and  under  written.  Then  a  description  is  given  of 
the  lands.  Then  it  appears  that  this  was  disputed  by  the  parties  who  claimed  against  the 
creditors  in  fact,  but  that  the  Court  overruled  it,  and  finsJly  ordained  charters  to  be  expede  under 
the  Great  Seal,  in  favour  of  the  said  George  Lockhart,  in  communi forma. 

It  appears,  therefore,  that  what  was  sold  to  George  Lockhart  was  the  lands  and  barony  of 
Covington,  comprehending,  inter  alia^  the  lands  of  Cummerland,  as  to  ^11  of  which  the  decree 
ordains  charters  to  be  expede  in  favour  of  the  said  George  Lockhart  under  the  Great  Seal. 
Certainly,  therefore,  what  was  sold  to  George  Lockhart  was  the  barony  of  Covington,  and  no- 
thing else.  If  at  that  time  the  Lindsays  held  any  lands  locally  situate  within,  but  not  forming  part 
of  the  barony,  (any  lands  holden  of  the  Earls  of  Haddington,  for  example,)  those  lands  were  not 
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comprised  in  the  sale.  It  is  the  common  case  of  both  the  now  litigant  parties,  that  ever  since 
that  sale,  George  Lockhart,  the  son  of  Sir  George  Lockhart,  and  those  claiming  under  him,  have 
been  in  possession  of  the  barony  of  Covington,  including  all  lands  locally  situate  therein,  includ- 
ing therefore  the  lands  now  in  dispute.  Either,  then,  they  must  have  then  taken,  and  have  since 
held  possession  of  these  lands,  as  constituting  part  of  the  barony,  or  they  must  have  entered  on, 
and  held  them  as  trespassers — as  mere  wrong  doers.  In  such  circumstances  I  think  it  impos- 
sible not  to  be  satisfied  that  the  former  is  the  correct  conclusion — that  the  whole  of  the  lands  of 
which  George  Lockhart,  or  his  guardians,  took  possession  in  1694,  were  then  treated  as  being 
included  in,  and  forming  part  of  the  lands  and  barony  of  Covington,  and  were  then  understood 
and  meant  to  be  included  under  the  general  description  of  the  barony  of  Covington.  Upon  any 
other  hypothesis  the  purchasers  were  guilty  of  a  great  wrong  towards  the  Lindsays.  They  had 
agamst  them  a  good  right  to  whatever  lands  formed  part  of  the  barony  of  Covington.  They  had 
no  right  to  any  lands  not  forming  part  of  the  barony. 

On  these  grounds  I  have  satined  myself,  that  whatever  might  have  been  the  true  rights  of  the 
parties  prior  to  the  judicial  sale,  yet  that,  after  that  time,  the  barony  was  always  treated  as  com- 
prising all  lands  locally  situate  within  it,  and  therefore  comprising  the  lands  in  question,  and  so 
that  the  deed  of  1721,  and  the  Crown  charter  proceeding  thereon,  together  with  the  numerous 
subsequent  charters  on  the  deaths  of  successive  tenants  in  tail,  must  all  be  read  as  if  they  had 
by  name  included  the  lands  now  in  dispute. 

This  fully  establishes  the  respondent's  title  to  exclude  by  virtue  of  the  statute  of  16 17.  That 
statute  enacts,  that  whoever  shall  have  possessed,  ^'  by  themselves,  their  tenants,  and  others 
having  their  rights,  their  lands,  baronies,  annual  rents,  and  other  heritages,  by  virtue  of  their 
heritable  infeftments  made  to  them  by  His  Majesty,  or  others,  their  superiors  and  authors,  for 
the  space  of  forty  years,  continually  and  together,  following  and  ensuing  the  date  of  their  said 
infeftments,  and  that  peaceably,  without  any  lawful  interruption  made  to  them  therein  during  the 
said  space  of  forty  years — ^that  such  persons,  their  heirs  and  successors,  shall  never  be  troubled, 
pursued,  nor  inquieted,  in  the  heritable  right  and  property  of  their  said  lands  and  heritages 
foresaid,  by  His  Majesty  or  others,**  &c.,  "  provided  they  be  able  to  shew  and  produce  a  charter 
of  the  said  lands  and  others  aforesaid  granted  to  them,  or  their  predecessors,  by  their  said 
superiors  and  authors,  preceding  the  entry  of  the  said  forty  years*  possession,**  &c. 

The  respondent,  and  those  under  whom  he  claims,  have  certainly  possessed  the  lands  in  ques- 
tion for  the  space  of  forty  years  and  upwards.  Can  they  produce  a  charter  of  the  said  lands 
granted  to  them  or  their  predecessors  preceding  the  entry  of  the  forty  years*  possession,  with  the 
instrument  of  sasine  following  theron  }  Undoubtedly  they  can,  if  these  lands  were  included  in 
the  general  description  of  tolas  et  integras  terras  et  baroniam  de  Covington.  For  the  reasons 
which  I  have  already  stated,  I  am  of  opinion  that  they  certainly  were  so  mcluded,  and  therefore 
that  the  statute  clearly  applies  to  this  case. 

It  must  not  be  supposed  that  in  coming  to  this  conclusion,  I  in  any  respect  question  the  doctrine 
so  strongly  pressed  in  argument  by  the  appellants,  namely,  that  the  feudal  relation  is  never  lost 
or  destroyed  by  mere  nonuser,  "A  vassal,'*  says  Mr.  Erskine,  "cannot  prescribe  an  immunity 
from  the  feu  duties,  services,  and  casualties  of  superiority  due  to  his  overlord,  though  he  should 
Hot  have  made  payment  of  them  for  forty  years ;  and,  consequently,  the  superior*  s  right  to  these 
cannot  be  lost  by  his  silence  or  neglecting  to  exact  them ;  for  the  right  of  feu  duties  and  of  feudal 
casualties  being  inherent  in  and  essential  to  the  superiority  itself,  or  dominium  directum^  is  ac- 
count^ a  right  of  lands  which  does  not  suffer  the  negative  prescription,  except  in  favour  of  one 
who  can  plead  the  positive.  This  the  vassal  cannot  do  who  has  no  title  of  prescription  in  him. 
his  only  title  being  a  charter  from  the  superior,  which,  in  place  of  bein?  a  ground  of  the  positive 
prescription,  directly  excludes  it."  And  the  passage  which  follows  well  illustrates  the  doctrine. 
In  the  case  of  Ferpison  v.  Gracie^  (Napier  on  Prescr.  186,)  it  was  said,  "  Possession  by  a  vassal, 
whether  the  vassal  be  entered  or  only  in  apparency,  is  as  much  p>ossession  for  the  superior  of  his 
rights,  as  possession  by  a  tenant  is  civil  possession  for  the  landlord  ;  and  hence  a  vassal  cannot 
prescribe  an  immunity  from  the  feu  duties,  services,  and  casualties  of  superiority  due  to  his  over- 
lord, though  he  should  not  have  made  payment  of  them  for  forty  years.'*  So  in  this  case,  if  the 
respondent  had  nothing  to  rely  on  but  a  title  under  Sir  William  Lindsay,  if  the  respondent* s 
ancestor  who  purchased  these  lands  had  not  obtained  a  charter  from  the  Crown,  followed  by 
infeftment,  with  a  description  of  the  subject  matter  of  the  charter,  i>.,  of  the  lands  granted,  suffi- 
cient to  include,  and  which,  I  am  satisfied,  was  meant  and  supposed  to  include,  the  lands  now 
in  dispute,  then  the  principle  laid  down  by  Mr.  Erskine  would  have  been  applicable.  But  there 
is  no  foundation  for  the  doctrine,  where  the  possession  is  founded  on  a  title  resting  on  a  charter 
and  infeftment  inconsistent  with  the  feudal  relation  insisted  on. 

I  have  not  forgotten  the  argument  pressed  by  the  appellants,  that  whatever  might  be  the  case 
as  to  preceding  owners,  still  that  as  to  Sir  N.  M.  Lockhart,  he  could  have  no  title  to  exclude, 
because  in  making  up  his  title  in  1833,  on  the  death  of  his  elder  brother,  the  lands  in  dispute 
were  excepted  out  of  the  Crown  charter  and  infeftment  thereon.  I  do  not  think  it  necessary  to 
pronounce  any  opinion  as  to  whether  there  was  in  truth  any  such  exception  as  would  exclude  the 
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lands  in  question ;  because  even  if  there  was,  the  only  effect  of  it  would  be,  that  as  to  the 
particular  lands,  Sir  N.  M.  Lockhart  had  not,  as  between  himself  and  the  Crown,  completed  his 
title.  It  could  not  make  him  a  vassal  of  the  appellants  as  to  lands  in  respect  of  which  those 
whom  he  succeeded  had  been  previously  vassals  of  the  Crown. 

The  result,  therefore,  is,  that  there  was  no  ground  whatever  for  this  action,  and  I  certainly 
conciu*  with  the  judgment  of  the  Court  below,  pronounced  by  their  final  interlocutor  of  19th  Feb. 
1 85 1,  whereby  they  sustain  the  defender's  tide  to  exclude,  and  assoilzie  the  defender  ^om  the 
conclusions  of  non-entry. 

It  is  to  be  observed  that  the  appeal  was  directed  not  only  against  this  final  interlocutor,  but 
also  against  an  interlocutor  of  the  22nd  January  1850,  and  several  subsequent  interlocutors 
following  thereon,  as  to  all  of  which,  however,  the  appeal  must  be  dismissed. 

The  pursuers  insisted,  in  the  progress  of  the  cause  below,  that  the  disputed  lands,  />.,  the 
lands  of  Cummerland,  Pacockland,  Northflatt,  and  Clydesflatt,  were  parcel  of  the  lands  locally 
within,  but  not  forming  part  of,  the  barony  of  Covington.  The  defender,  on  the  contrary,  con- 
tended that  there  were  lands  within,  and  forming  part  of  the  barony  called  Cummerland,  but 
that  there  were  no  lands  known  by  the  names  of  Northflatt,  Pacockland,  or  Clydesflatt. 

The  Court  below  was  desirous  to  have  this  cleared  up,  and  accordingly  pronounced  the 
interlocutor  of  22nd  Jan.  1850  : — "  The  Lords,  considering  that  the  defender,  in  support  of  the 
title  to  exclude  produced  by  him,  has  averred  that  there  is  in  the  barony  of  Covington  only  one 
tenement  or  parcel  of  land,  known  by  the  name  of  the  lands  of  Cummerland,  which  he  and  his 
predecessors  have  possessed  as  one  tenement  under  that  name,  in  virtue  of  their  infeftments 
as  vassals  of  the  Crown,  and  that  there  are  no  distinct  lands  in  the  said  barony  known  by  the 
separate  names  of  Northflatt,  Pacock  or  Peacockland,  and  Qydesflatt,  and  that  such  lands,  if  any 
such  there  are,  are  only  portions  of  the  said  lands  of  Cummerland,  and  have  always  been  so 
known  and  possessed ;  and  in  respect  that  the  pursuers  aver  that  there  are  distinct  lands  or 
tenements  situate  within  the  barony  of  Covington,  which  are  temple  lands,  different  from  the 
lands  of  Cummerland  held  by  the  defender,  Sir  N.  M.  Lockhart,  directly  under  the  Crown,  and 
to  which  their  declarator  of  non-entry  applies, — ^before  answer,  allow  the  parties  a  proof  Ainc 
inde  of  their  respective  averments  on  this  matter  of  fact ;  appoint  the  defender  to  lead  his  proof 
of  his  said  averment,  that  in  the  barony  of  Covington  there  is  no  tenement  or  parcel  of  lands  to 
which  the  name  of  Cummerland  may  be  applied,  or  having  such  name,  except  the  lands  which 
he  has  possessed  under  his  infeftment  as  Crown  vassal.*' 

I  am  by  no  means  of  opinion,  that  if  the  pursuers  could  have  made  out  that  there  were  such 
lands,  that  alone  would  have  established  their  case ;  but  it  might  have  been  a  circumstance  in 
their  favour,  and,  with  other  evidence,  might  have  entided  them  to  what  they  asked. 

The  practice  of  instituting  inquiries  like  this,  and  going  into  evidence  before  answer,  is  not, 
I  think,  at  all  a  convenient  practice,  or  one  to  be  encouraged.  It  must  often  lead  to  useless 
expense  and  delay,  as  I  think  it  has  done  here.  Still  it  seems  to  be  a  course  often  followed,  and 
I  do  not  discover  any  trace  of  objection  to  such  a  course  pressed  at  the  time  by  the  pursuers. 
On  the  contrary,  the  defenders  thought  themselves  to  some  extent  aggrieved  by  having  the 
burden  of  proving  a  negative  cast  on  them. 

I  do  not  think,  therefore,  that  your  Lordships,  dismissing  the  appeal  in  the  result  on  the 
merits,  ought  now  to  allow  the  appellants  to  raise  any  question  whether  the  inquiry,  directed  for 
the  purpose  of  enabling  the  litigant  parties  to  go  into  evidence  on  a  matter  which,  on  both  sides, 
was  treated  as  being  of  some  importance,  was,  or  was  not,  strictly  necessary.  I  therefore  think 
that  the  original  appeal  has  failed  in  all  points. 

It  remains,  therefore,  only  to  consider  the  cross  appeal.  I  have  already  stated  that  Sir  N. 
M.  Lockhart,  the  defender  in  the  original  action,  in  support  of  that  part  of  his  defence  in  which 
he  impeached  the  pursuer's  title,  brought  a  cross  action  of  reduction  against  the  original  pur- 
suers, thereby  seeking  to  reduce  the  titles  on  which  the  original  pursuers  relied  as  establishing 
their  superiority  to  the  lands  in  question.  This  cross  action  was,  by  consent,  conjoined  with  the 
original  action ; — ^the  object  of  the  cross  action  being  to  meet  a  possible  objection,  that  the 
defender  could  not,  in  the  original  action,  dispute  me  pursuers*  right  to  sue,  without,  by  a 
proceeding  of  his  own,  reducing  the  titles  on  which  that  right  was  alleged  to  be  founded. 

As  the  Court  decided  in  favour  of  the  original  defender,  Sir  N.  M.  Lockhart,  on  the  ground  of 
his  having  established  a  valid  title  to  exclude,  he,  or  rather  his  representatives,  (for  he  died 
pending  the  proceedings,)  did  not  proceed  to  establish  the  right  to  reduce  insisted  on  in  the  cross 
action.  And  we  find,  therefore,  that  in  the  final  interlocutor  of  19th  Feb.  1851,  the  Court 
decreed  as  follows : — "  And  farther,  in  respect  the  pursuers  of  said  reduction  do  not  now  insist 
in  the  reasons  of  reduction  of  the  title  called  for,  and  sought  to  be  reduced  against  the  defenders, 
repel  the  reasons  of  reduction,  assoilzie  the  defenders,  and  decern."  And  on  the  subject  of  ex- 
penses, the  Court,  though  it  decreed  absolutely  in  favour  of  the  original  defender,  yet  gave  to 
him,  or  his  representatives,  only  so  much  of  the  expenses  as  had  been  incurred  in  making  out 
the  title  to  exclude,  and  not  the  expenses  incurred  in  impeaching,  or  attempting  to  impeach,  the 
pursuers'  title  to  insist. 
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Against  these  portions  of  the  interlocutor  the  respondents,  the  representatives  of  Sir  Norman 
Macdonald  Lockhart,  have  appealed — ^that  is,  as  to  so  much  of  the  interlocutor  as  repels  the 
reasons  of  reduction,  on  the  ground  that  the  validity  of  these  reasons  had  never  been  discussed, 
— it  having  become  unnecessary  to  go  into  that  part  of  the  case,  in  consequence  of  the  Court 
sustaining  the  defender's  title  to  exclude,  founded  on  the  possession,  for  above  forty  years,  under 
the  Crown  charter  of  1722, — and  as  to  so  much  of  the  interlocutor  as  relates  to  the  expenses,  on 
the  ground  that  the  Court  ought  to  have  given  to  the  respondents  the  whole  of  their  expenses, 
and  not  that  portion  only  of  them  which  related  to  one  branch  of  their  defence. 

With  respect  to  the  first  point,  I  concur  with  the  respondents  in  their  argument,  that  it  was 
wrong  to  come  to  a  decision  adverse  to  that  part  of  the  defence  which  it  had  become  unneces- 
sary to  consider.  The  correct  course  would  have  been  either  to  go  into  and  decide  on  both 
heads  of  defence,  or  else  to  declare  that,  as  the  defenders  had  established  their  title  to  exclude, 
the  Court  had  not  thought  it  necessary  to  consider  the  other  branch  of  the  defence,  and  so  had 
come  to  no  decision  as  to  the  pursuers'  title  to  insist.  And  I  cannot  say  that  the  respondents 
did  wrong  in  appealing  against  this  part  of  the  decree ;  for  if  this  House  had  not  concurred  with 
the  Court  of  Session  on  the  right  to  exclude,  founded  on  prescription,  it  might,  perhaps,  have 
been  important  to  the  respondents  to  have  a  separate  appeal  against  this  part  of  the  interlocutor. 
But  with  regard  to  so  much  of  the  interlocutor  complained  of  as  relates  to  the  expenses,  the  case 
is  different.  I  cannot  concur  with  the  cross  appellants  in  their  view  of  the  case.  Sir  Norman 
Macdonald  Lockhart  insisted  on  two  separate  defences.  He  made  out  one  of  them  only, — ^the 
other  was  never  finally  disposed  of.  And  I  cannot,  therefore,  say  that  the  Court  did  wrong  in 
giving  to  him,  or  to  his  representatives,  so  much  only  of  the  expenses  as  were  attributable  to  that 
head  of  defence  which  alone  was  established.  In  strictness,  the  interlocutor  ought  to  be  varied  in 
so  far  as  it  repels  the  defender' s  reasons  of  reduction.  But  as  this  error,  so  far  as  it  is  an  error, 
has  in  the  result  become  wholly  immaterial,  and  as  I  am  not  prepared  to  disturb  the  interlocutor 
so  far  as  relates  to  the  expenses,  the  more  convenient  course  will  be,  to  affirm  the  interlocutor 
generally,  dismissing  the  original  appeal  with,  and  the  cross  appeal  without,  costs ;  and  that  is 
the  course  which  I  recommend  your  Lordships  to  adopt 

Th&judg?nent  of  the  House  of  Lords  was  in  the  following  terms  :  It  is  ordered  and  adjudged, 
by  the  Lords  Spiritual  and  Temporal,  in  Parliament  assembled,  that  the  said  original  appeal  be, 
and  is  hereby,  dismissed  this  House  ;  and  that  the  said  interlocutors  of  the  22nd  of  January,  the 
25th  of  June,  the  6th  of  December,  and  the  6th  (signed  7th)  of  December  1850,  and  the  18th  (signed 
2 1  St),  and  the  19th  (signed  20th)  of  February  1 851,  so  far  as  complained  of  in  the  said  original 
appeal,  be,  and  the  same  are  hereby,  affirmed  :  And  it  is  further  ordered,  that  the  appellants  in 
the  said  original  appeal  do  pay,  or  cause  to  be  paid,  to  the  said  respondents  therein,  the  costs 
incurred  by  them  in  respect  of  the  said  original  appeal,  the  amount  thereof  to  be  certified  by  the 
clerk  assistant :  And  it  is  further  ordered,  that  unless  the  costs,  certified  as  aforesaid,  shall  be  paid 
to  the  party  entitled  to  the  same  within  one  calendar  month  from  the  date  of  the  certificate  thereof, 
the  cause  shall  be,  and  is  hereby,  remitted  back  to  the  Court  of  Session  in  Scotland,  or  to  the 
Lord  Ordinary  officiating  on  the  Bills  during  the  vacation,  to  issue  such  summary  process  or 
diligence  for  the  recovery  of  such  costs  as  shall  be  lawful  and  necessary  :  And  it  is  further  ordered 
and  adjudged,  that  the  said  cross  appeal ^be,  and  is  hereby,  dismissed  this  House,  and  that  the 
said  interlocutor  of  the  19th  (signed  20th)  of  February  1851,  so  far  as  complained  of  in  the  said 
cross  appeal,  be,  and  the  same  is  hereby,  affirmed. 

Dodds  and  Greig,  Solicitors,  London  ;  and  John  Whithehead,  S.S.C,  Agents  for  Appellants, — 
Richardson,  Loch  and  MacLaiu-in,  Solicitors,  London ;  and  Bell  and  M'Lean,  W.S.,  Agents 
for  Respondents, 
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BEFORE  THE  COMMITTEE  FOR  PRIVILEGES. 


AUGUST  5,  1853. 

James  Earl  of  Crawford  and  Balcarres,  Claimant:  The  Crown,  and 
The  Duke  of  Montrose,  Objectors. 

Peerage,  Title  to — Royal  Charter — Clause— Construction —Prescription :  Resolved,  That  the 
Uukedom  ofMontrosCy  granted  by  King  James  III,  on  i  Zth  May  1 488  to  David  Earl  of  Crawford 
et  heredibus  suis,  was  annulled  and  made  void  by  the  Act  of  the  first  year  of  the  reign  of  King 
James  /K,  called  the  Rescissory  Act :  That  the  grant  of  the  dukedom  made  by  James  IK,  to 
the  said  David  Earl  of  Crawford  in  1489,  was  a  grant  for  the  term  of  his  life  only :  and  that 
the  claimant  had  not  established  any  title  to  the  dukedom  of  Montrose  created  in  1488. 

The  Act  rescissory  17th  Oct.  1488  [James  IV.\  is  best  construed  by  contemporanea  expositio  ; 
being  a  statute ^  it  required  no  consent  on  the  part  of  those  whose  dignities  it  extinguished. 

In  the  original  and  supplemental  cases  lodged  by  the  claimant,  and  in  relative  "  abstracts,'* 
he  set  forth,  that,  upon  the  i8th  of  May  1488,  David  Fifth  Earl  of  Cra^ord  obtained  a  charter 
or  patent  from  James  ill..  King  of  Scotland,  changing  and  elevating  his  earldom  of  Crawford 
into  the  hereditary  dukedom  of  Montrose,  and  conveying  certain  territorial  subjects,  to  be  held 
"  in  libera  regalitate,"  and  under  a  general  limitation  to  himself  '*  et  heredibus  suis."  This  was 
on  account  of  the  Duke's  steady  loyalty  and  eminent  services  hitherto,  and  especially,  as  the 
sovereign  stated  in  the  preamble  of  the  patent,  "  quod  liberaliter,  ut  debebat  personam  suam, 
suosque  nobiles  et  vassallos,  pro  persone  nostre  et  corone  tutamine  et  defensione,  nostro  etiam 
honore  conservando,  frequenter  exposuit  periculis  cum  effectu,  et  precipue  ac  novissime  contra 
nostros  infideles  ligeos,  qui  se  contra  nostram  majestatem  et  vexillum  in  campo  bellico  apud 
Blaknes  opponebant,  et  pro  suo  servitio  nobis  in  futurum  impendendo.''  The  king  was  then  at 
war  with  his  nobility,  headed  by  his  eldest  son,  the  Prince  of  Scotland,  afterwards  James  iv. 
In  this  war  the  king  was  slain  on  the  nth  of  June,  or  less  than  a  month  after  the  date  of  the 
patent  of  the  dukedom. 

The  claimant  undertook  to  establish  three  propositions : — I.  That  the  patent  of  the  dukedom, 
1 8th  May  1488,  still  subsisted,  and  was  valid  and  effectual  in  law.  II.  That  the  limitation  in 
that  patent  to  ''  heirs,"  a  term  of  confessed  flexibility  in  Scotch  law  and  practice,  in  the  said  patent 
denoted  and  signified  ''heirs  male."  III.  That  the  claimant  was  the  heir  male  of  the  first 
grantee. 

The  summary  of  his  entire  argument  was  thus  set  forth  in  his  cases : — (i)  The  dukedom  belongs 
to  him  as  the  heir  male  of  the  patentee,  unless  it  has  been  resigned,  or  forfeited  by  attainder,  or 
otherwise  determined  by  act  of  parliament  (2)  No  resignation  or  forfeiture  can  be  alleged  ; 
and  the  only  act  of  parliament  which  can  be  contended  to  affect  it — the  Act  Rescissory — has  no 
legal  operation  upon  it,  because  the  act  being  penal,  must  be  strictly  construed,  and  it  does  not 
mention  the  dukedom  of  Montrose  :  The  duke  was  recognized  as  such,  and  held  the  lands  of 
the  dukedom  after  the  act ;  and  the  act  did  not  take  "  proper  effect."  (3)  Even  if  the  Act 
Rescissory  did  apply,  the  royal  recognition  of  the  Duke  of  Montrose  by  James  iv.  after  the  act, 
and  the  remission  of  the  royal  displeasure  against  him,  would  do  away  with  its  effect.  (4)  So 
also  would  the  Act  Revocatory  of  1503 — ^4.  (5)  No  legal  argument  can  arise  upon  a  claim  to  a 
dignity  from  mere  lapse  of  time.  (6)  The  litera^  or  supposed  second  grant  of  the  dukedom, 
dated  X9th  September  1489,  cannot  affect  the  merits  of  the  case,  because  neither  the  original  nor 
a  copy  of  it  exists.  It  is  only  known  by  an  imperfect  abridgment,  or  analysis,  irregularly 
interpolated  in  the  Great  Seal  Register.  This  interpolation  must,  under  the  circumstances,  be 
looked  upon  with  the  utmost  suspicion  ;  and  may  be  presumed  to  have  been  thus  inserted  with 
the  view  of  misrepresenting  the  tenor  of  the  original  instrument  (if  ever  fully  extended),  and  thus 
excluding  the  duke's  heirs  from  taking  up  a  title  which  none  of  the  nobility  could  brook.  The 
act  of  parliament,  on  the  contrary,  of  the  preceding  day,  on  which  the  "  litera  *'  proceeds  as 
on  its  warrant,  exists  in  extenso.  Had  a  restriction  been  contemplated,  it  would  have  been  set 
forth  therein  as  in  similar  royal  grants.  Even  if  the  "  litera "  had  been  regular  and  beyond 
question,  and  even  viewing  it  apart  from  the  act  on  which  it  proceeded,  it  would  not  follow  that 
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it  was  a  re-grant  or  new  creation  for  life  only,  inasmuch  as  the  words  "pro  toto  tempore  vite  sue^^ 
occurring  in  the  notice,  do  often,  by  Scottish  practice,  preface  grants  in  fee  or  subsequent 
limitations,  and  are  in  this  instance  accompanied  by  other  words  which  include  the  limitation  to 
heirs  in  the  original  patent  of  1488,  and  thus  make  the  ^Uitera'*  harmonize  with  the  act,  in 
connection  with  which  it  falls  to  be  construed.  As  the  act  is  the  sole  ground  and  warrant  of  the 
"//fefv?,"  and  the  former  is  not  restricted  to  the  duke's  life,  the  latter,  if  it  can  be  supposed  to 
have  contained  such  restriction,  would  to  that  extent  be  null,  as  disconform  to  its  warrant,  and 
the  limitation  of  the  original  patent  of  the  dukedom,  and  of  the  older  earldom,  which  merged 
into  it,  would  apply  and  operate  in  the  new  grant.  The  litera  may  thus  resolve  simply  into  a 
royal  confirmation  or  grant  ^  de  novoy*  which  frequently  obtained  in  the  case  of  original  grants, 
quite  valid  ab  initio.  And  this  is  corroborated  by  the  high  eulogy  passed  upon  the  duke  as  a 
loyal  subject,  not  only  to  the  king's  predecessors,  but  to  the  king  himself,  in  the  parliamentary 
act  alluded  to,  of  i8th  September  1489,  the  day  preceding  the  ^Uitera,'^  At  any  rate,  as  it  is 
clearly  proved  from  the  previous  act  of  parliament,  i8th  September  1489,  and  the  abstract  of 
the  litera^  even  such  as  it  is,  that  the  latter  did  not  proceed  upon  any  surrender  or  resignation, 
the  original  patent  in  1488  cannot  be  affected  thereby  ;  and  the  "  litera,*'  even  holding  it  to  be  a 
creation  for  life  only,  must  be  viewed  as  yet  another  arbitrary  and  oppressive  measure  against 
Duke  David,  in  addition  to  the  deprivation  of  the  sheriffdom,  instigated  by  the  rebellious  faction, 
his  natural  enemies,  on  account  of  his  loyalty — an  attempt,  however,  in  this  instance,  from  the 
want  of  a  resignation,  as  futile  as  unjustifiable. 

The  Duke  of  Montrose  (nth  June  1850)  presented  a  petition  to  the  House,  praying  for  leave 
to  be  heard  before  the  Committee  for  Privileges  "  in  opposition  to  the  claim  of  James  Earl  of 
Crawford  and  Balcarres  ;  and  that  he  might  also  have  leave  to  lodge  a  case,  and  reasonable  time 
for  researches  and  investigations.*'  This  petition  was  opposed  on  the  part  of  the  claimant ;  and 
upon  the  preliminary  question  thus  raised  of  the  right  of  the  Duke  of  Montrose  to  interpose 
as  an  objector,  cases  were  lodged  for  the  claimant  and  His  Grace. 

After  a  discussion  before  the  Committee  for  Privileges  on  14th  April  185 1,  it  was  resolved, 
that  so  much  of  the  petition  for  James  Duke  of  Montrose  as  sought  leave  to  lodge  a  printed  case, 
in  opposition  to  the  Earl  of  Crawford's  claim  upon  the  merits,  should  be  granted,  without 
prejudice  to  His  Grace  being  afterwards  heard  by  counsel,  if  their  Lordships,  on  inspecting  the 
case,  should  think  fit  so  to  order. 

In  terms  of  this  resolution  a  case  was  lodged  for  the  Duke  of  Montrose,  in  which  he  main- 
tained, in  opposition  to  the  propositions  of  the  claimant,  in  reference  to  the  validity  of  the  original 
patent, — i.  That  the  charter  or  patent  of  King  James  in.,  of  the  dukedom  of  Montrose,  i8th 
May  1488,  if  it  was  ever  executed,  and  really  existed  as  a  valid  patent  of  nobility,  was  annulled 
by  the  Act  Rescissory  of  the  parliament  of  King  James  iv.,  in  October  of  the  same  year.  2.  That 
David  Earl  of  Crawford  was  never  royally,  legally,  nor  even  popularly  recognized  as  Duke,  by 
virtue  of  that  charter  or  patent.  3.  That  he  did  not  hold  any  of  the  lands  and  revenues  contained 
in  that  charter  by  virtue  of  it.  4.  That  the  same  David  Earl  of  Crawford,  still  only  earl,  had  a 
grant  of  the  dukedom  of  Montrose,  with  the  same  lands,  revenues,  and  privileges  as  were  con- 
tained in  the  former  charter,  on  the  i8th  and  19th  of  September  1489.  That  that  re-grant  was 
not  a  confirmation  of  a  previously  existing  and  operative  patent,  but  an  independent  parliamentary 
grant  of  a  dukedom,  and .  for  lite  only.  5.  That  David  Duke  of  Montrose  enjoyed  his  title  and 
the  estates  that  accompanied  it,  precisely  according  to  the  provisions  of  the  parliamentary  grant 
of  1489,  and  not  at  all  according  to  the  terms  of  the  previous  charter  of  1488.  6.  That 
the  tenure  of  his  ducal  honoiu*  and  estates,  both  legally  and  actually,  terminated  with  his  life. 

A  supplemental  case  was  lodged  for  the  Duke  of  Montrose,  in  answer  to  the  supplemental 
case  of  the  claimant,  in  which  he  maintained  the  following  propositions  : — i.  That  the  alleged 
charter  or  patent  by  James  in.  to  David  Earl  of  Crawford  of  the  hereditary  dukedom  of 
Montrose,  dated  i8th  May  1488,  if  it  was  completed,  was  annulled  by  the  royal  proclamation 
issued  by  James  iv.,  on  12th  June,  and  the  Act  Rescissory  passed  on  the  17th  of  October  1488. 
2.  That  James  iv.,  on  i8th — 19th  September  1489,  made  a  new  grant  of  the  dukedom  of 
Montrose  to  the  said  David  Earl  of  Crawford,  but  for  his  life  only,  and  the  ducal  title  accord- 
ingly became  extinct  on  his  death,  in  1495,  when  also  the  whole  territorial  subjects  included  in 
the  dukedom  reverted  to  the  Crown.  3.  That  even  if  the  charter  or  patent  of  the  hereditary 
dukedom  were  still  subsisting,  the  noble  claimant  is  not  the  heir  of  the  patentee  under  its 
limitations. 

The  Committee  met  for  the  consideration  of  the  claim  on  the  i8th  July  1853.  Sir  Fitzroy 
Kelly  was  heard  to  open  the  case  of  the  claimant.  He  was  further  heard  on  the  19th,  21st,  and 
22d  of  July,  when  he  concluded  his  opening,  so  far  as  related  to  the  operation  of  the  Rescissory 
Act.  The  members  of  the  Committee,  after  consulting  together,  intimated  that  they  had 
determined,  as  the  question  of  the  continued  existence  of  the  dignity  was  entirely  distinct  from 
the  question  of  its  descent  imder  the  limitations  of  the  patent,  to  divide  the  case  into  two  parts, 
and  to  call  upon  the  counsel  for  the  claimant  to  conclude  their  case,  both  as  to  evidence  and 
argument,  upon  the  first  branch  of  the  case,  with  respect  to  the  existence  of  the  patent,  after 
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which  the  counsel  for  the  Crown  would  be  heard  upon  that  part  of  the  cas6,  before  entering  upon 
the  second,  with  respect  to  the  descent  under  the  patent. 

Documentary  evidence  was  then  adduced  on  the  part  of  the  claimant. 

The  Solicitor-General  {Bethell)  was  also  heard  for  the  claimant^ 

The  Attorney-General  \Cockburn)  was  heard  for  the  Crown. 

Documentary  evidence  was  then  adduced  on  behalf  of  the  Crown,  to  prove  the  statements  of 
fact  contained  in  the  cases  for  the  Duke  of  Montrose. 

The  Lord  Advocate  {Moncreiff)  was  also  heard  on  behalf  of  the  Crown. 

Sir  Fitzroy  Kelly  replied  on  behalf  of  the  claimant. 

The  arguments  maintained  by  the  respective  counsel  were  mainly  those  contained  in  the 
several  printed  cases  for  the  claimant  and  the  Duke  of  Montrose. 

Cur,  adv.  vult. 

The  Lord  Chancellor  (Cranworth)  moved  the  resolution  of  the  Committee :— My  Lords, 
this  case,  which  has  occupied  so  much  time,  is  a  claim  by  the  Earl  of  Crawford  to  the  tide  and 
dignity  of  Duke  of  Montrose ;  and  his  claim  arises  under  an  alleged  grant  by  King  James  the 
Third  of  Scotland,  bearing  date  the  i8th  of  May  1488.  The  matter  has  been  so  long  before 
your  Lordships,  and  so  often  mentioned,  that  I  am  afraid,  in  mentioning  any  of  the  circumstances, 
I  shall  be  apparently  calling  your  Lordships*  attention  to  matters  which  must  be  so  fresh  in  your 
memory  that  you  hardly  need  even  to  be  reminded  upon  the  subject.  But,  at  the  same  time,  in 
order  to  make  clear  to  myself,  as  well  as  to  your  Lordships,  that  I  do  understand  the  case,  I  will 
venture  to  call  your  Lordships'  attention,  as  shortly  as  possible,  to  the  different  documents  and 
facts  which  are  important,  in  order  to  enable  your  Lordships  to  arrive  at  a  correct  conclusion. 

With  regard  to  the  original  charter,  some  doubts  were  raised  as  to  whether  any  such  charter 
ever  existed.  But  for  the  purpose  of  the  motion  which  I  am  now  about  to  submit  to  your  Lord- 
ships, I  shall  assume  that  it  did  exist ;  and  that,  on  the  i8th  of  May  1488,  King  James  the 
Third  of  Scotland  did  execute  a  charter,  the  outline  of  which  I  will  now  state  to  your-  Lord- 
ships. It  begins  by  saying,  that  *'  it  contributes  to  the  glory  and  honour  of  kings  when  persons 
of  illustrious  race,  their  illustrious  merits  exacting  this,  are  preferred  to  exalted  dignities,"  and  so 
on.  "  Hence  it  is,  that  we,  reflecting  upon  the  actual  obedience  and  the  grateful  and  commend- 
able promptitude  which  our  faithful  and  most  dear  cousin,  David  Earl  of  Crawford  and  Lord 
Lindsay,  has  exhibited  towards  us,  with  unwearied  zeal  and  in  many  modes ;  and  especially 
considering,  that  he  has  freely,  frequently,  and  effectually  exposed  his  own  person,  his  nobles, 
and  his  vassals,  to  perils  for  the  protection  and  defence  of  our  person  and  crown,  also  preserving 
our  honour,  and  chiefly,  and  most  recently,  against  our  faithless  lieges  who  opposed  themselves 
against  our  Majesty  and  standard  in  the  fleld  of  batde  at  Blackness,  as  well  as  for  his  service 
to  be  paid  unto  us  in  future ;  we,  [therefore]  willing  that  the  said  David,  our  cousin,  should 
shine  with  ampler  dignity,  and  changing  the  foresaid  title  of  earl  into  a  greater  and  loftier  one, 
have,  from  our  certain  knowledge,  plenitude  of  power,  and  special  grace,  exalted,  made,  and 
created,  and  by  the  tenor  of  our  present  charter,  we  do  exalt,  make,  and  create,  the  said  David, 
our  cousin,  a  duke,  to  be  entitled  and  called  in  all  future  times,  Duke,  hereditarily,  of  Montrose. 
And  we  give  and  grant  to  the  same  David  hereditarily,  the  capital  messuage  and  place  of  the 
castle  of  Montrose,  called  the  castle  stead,  with  the  burgh  and  town  of  Montrose,  and  the 
port  and  haven  of  the  same  burgh,  with  its  pertinents,  with  the  water  rights  and  fishing 
appertaining  to  us,  for  ever ;  and  we  have  given  the  great  and  small  customs  for  ever ;  we  have 
given  and  granted,  and  by  the  tenor  of  this  present  charter,  we  give  and  grant,  hereditarily,  to 
the  same  duke,  the  capital  messuage  and  lands  of  our  lordship  of  Kinclevin,  and  the  dominical 
lands  of  the  same  ;  which  said  capital  messuage,  and  other  lands,  we  create  into  a  dukedom." 
Then  it  states  the  lands  of  Kinclevin  to  be  Uie  same  ^'  which  the  spouse  of  the  late  William 
Haket  now  has  for  her  life  " — ''which  said  capital  messuage  and  place  of  the  castle  of  Montrose, 
and  the  burgh  and  town  of  Montrose,  with  the  liberties  of  the  same,  also  the  capital  messuage 
and  castle  stead  of  Kinclevin,  and  the  dominical  lands  of  the  same,  and  the  other  lands  of  the 
lordship  of  Kinclevin,"  and  so  on,  "  are  now  created  and  incorporated  into  a  real  and  free  duke- 
dom, to  be  called  the  dukedom  of  Montrose,  to  be  held  and  had  by  the  same  David  and  his 
heirs,"  in  the  Latin,  ''dicto  David  et  heredibus  suis."    ''The  said  David  and  his  heirs  rendering 


'  In  the  course  of  his  speech,  the  Solicitor-General  referred  to  the  claimant's  case  as  "  a  great 
repository  of  learning."  LORD  Brougham. — "  I  quite  agree  with  you  that  this  case  is  a 
great  repository  of  most  curious  and  important  learning.  Whatever  may  be  the  decision,  no 
one  can  doubt  that  it  does  the  greatest  credit  to  the  learning,  as  well  as  to  the  industry  of 
those  who  prepared  it."  Solicitor-General, — "That  is  applicable  in  a  remarkable  way  to  the 
case  on  both  sides.  I  think,  my  Lords,  the  supplemental  case,  which  we  have  produced  on  the 
part  of  the  claimant,  does  to  the  knowledge,  industry,  and  talent  of  my  learned  friend,  Mr. 
Riddell,  who  has  been  the  author  of  it,  the  greatest  possible  credit.  And  I  am  the  mere  mouth- 
piece of  a  very  small  portion  only  of  the  materials  that  are  collected  here."  The  supplemental 
case  here  referred  to,  with  the  addenda,  &c.,  extends  to  about  270  large  and  closely  printed  pages. 
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from  thence  annually  to  us  and  our  successors,  Kings  of  Scotland,  a  red  rose  at  the  said  capital 
messuage  of  Montrose,  on  the  feast  of  St.  John  the  Baptist,  in  Summer,  in  name  of  blanchferm, 
if  only  it  be  demanded.''    That  was  the  original  grant. 

My  Lords,  two  questions  arise  upon  this.  First  of  all,  is  the  grant,  which  we  will  assume  for 
the  present  was  clearly  made,  now  a  valid  grant,  and  in  force  ?  If  it  is,  has  the  noble  claimant 
made  out  that  he  is  the  party  entitled  under  that  grant  ?  The  case  branching  out  to  a  very  great 
length,  it  was  the  opinion  of  your  Lordships  that  the  more  convenient  course  to  take  would  be 
to  have  these  two  matters  decided  separately.  Of  course,  in  order  to  entitle  the  Earl  of  Crawford 
to  the  tide  of  duke,  he  must  make  out  both  propositions ;  and  it  appeared  the  most  convenient 
course  that  they  should  be  separated  into  two  propositions,  and  that  one  should  be  decided  before 
the  other  was  entered  upon.  Of  course  the  decision  of  that  in  one  way,  might  render  any  further 
inquiry  unnecessary.  Now,  my  Lords,  the  only  point  which  has  been  considered  is  the  first, 
viz.,  whether  or  not,  upon  the  evidence,  the  acts  and  the  documents  which  have  been  before  your 
Lordships,  it  has  been  made  out  that  that  grant  is  now  a  grant  in  force  for  the  benefit  of  some 
one,  if  there  be  any  person  answering  to  the  description  of  ^^  heredibus  "  of  the  original  grantee. 
A  peerage,  it  was  said,  can  only  be  lost  by  attainder,  or  some  other  acts,  none  of  which,  it  is 
said,  have  been  shewn  to  be  applicable  to  the  present  case,  and  therefore  that  grant  must  remain 
in  force.  But,  on  the  other  hand,  it  is  said,  that  although  by  no  ordinary  course  can  a  peerage 
end  except  by  attainder,  or  some  other  mode,  in  Scotland,  yet  there  must  be  one  exception  to 
the  rule  so  defining  the  mode  in  which  a  peerage  may  become  alienated,  for  it  may  be  put  an 
end  to  by  what  we  sometimes  call  the  omnipotence  of  parliament.  Parliament  can  destroy  a 
peerage,  or  take  a  person's  property,  or  do  anything  else.  Then,  it  is  said,  that  this  dukedom, 
almost  immediately  after  it  was  granted,  (having  been  granted  in  the  month  of  May,)  in  the 
following  October,  was  destroyed  by  the  operation  of  an  act  of  parliament  directed  against  it, 
and  which  expressly  destroyed  it 

My  Lords,  in  order  to  understand  this,  it  is  necessary  to  revert  to  what  has  been  so  often 
mentioned,  namely,  the  circumstances  of  the  times.  The  grant  was  made  by  King  James  the 
Third  on  the  i8th  of  May,  at  a  time  when  he  was  at  war  with  his  nobles,  and  had  had  a  battle 
with  them  at  Blackness,  in  which  he  had  worsted  them,  'f  hose  nobles  had  on  their  side  his  son, 
who  afterwards  became  James  the  Fourth.  How  far  he  took  an  active  part  is  a  matter  left  for 
further  inquiry,  and  we  need  not  go  into  it ;  but  undoubtedly  we  may  treat  his  son  as  at  that 
time  in  league  with  the  nobles  who  were  opposed  to  his  father.  King  James  the  Third.  In  that 
state  of  things.  King  James  the  Third  granted  this  dukedom  on  the  i8th  of  May.  On  the  nth 
of  June  following,  James  the  Third,  with  those  nobles  who  adhered  to  him,  including  amongst 
them  the  Earl  of  Crawford,  then  Duke  of  Montrose,  had  a  battle  with  the  other  nobles  who  took 
the  part  of  the  young  king,  and  who  had  seciured  the  young  king  on  their  side,  and  the  result 
was  the  total  defeat  of  James  the  Third.  He  was  himself  killed  in  the  battle,  and  many  of  his 
nobles  perished,  but  not  amongst  them  the  Duke  of  Montrose.  Of  course  what  followed,  as 
might  naturally  be  anticipated,  was  confiscation,  and  all  those  terrible  events  that  always  follow 
civil  broils  of  this  sort.  James  the  Fourth  met  his  parliament,  or  rather  his  parliament  assembled, 
in  the  foUowing  month  of  October,  and  on  the  17th  day  of  October  an  act  of  that  parliament 
was  passed,  which  is  what  gives  rise  to  the  present  question.  It  is  the  act  which  in  the  course 
of  this  argument  has  been  called  the  Act  Rescissory. 

My  Lords,  in  this  case  I  will  read  the  original,  because  it  is  almost  as  easy  to  understand  as 
the  translation  put  into  mere  modem  language:  ^^ Item  anent  the  proclamacione maid  at  Scone" 
^that  was  the  proclamation  made  by  James  iv.,  who  afterwards  became  king,  in  favour  of  the 
lords  who  adhered  to  him,  and  against  those  who  had  taken  part  against  him-— ^'  It  is  statut  and 
ordanit  that  all  alienacions  of  landis  heretage  lang  takkis  fewfermez  ofHcez  tailzeis  blanceferm 
creacion  of  new  digniteis  grantit  or  given  to  ony  persone  or  personis  quhat  estate  condicioun  or 
degre  that  ever  thai  be  of  sene  the  secund  day  of  Februar  last  by  past  be  umquhile  our  Soverane 
Lordis  fEiider  quham  God  assoilze  quhilk  mycht  be  preiudiciale  to  our  Soverane  Lord  and  to  the 
Crowne  that  now  is  be  cassit  and  annuUit  and  of  nane  effect  nor  force  in  ony  tyme  to  cum  becaus 
that  sic  ahenacion  giftis  and  privilegis  war  grantit  sene  the  said  tyme  for  the  assistance  to  the 
perverst  counsale  £at  war  contrar  the  comon  gud  of  the  realme  and  cause  of  the  slauchter  of 
oure  Soverane  Lordis  fader.'* 

Now,  the  question  is,  did  or  not  that  act  of  parliament,  or  whatever  it  was,  annihilate  the 
grant  of  the  dukedom  of  Montrose  that  had  been  made  on  the  i8th  of  May  preceding.'*  I 
take  it  to  be  a  matter  that  can  admit  of  no  controversy,  that  if  it  was  an  act  of  parliament,  and 
if  the  "  creation  of  new  dignities  '*  is  an  expression  properly  referring  to  the  creation  of  the 
dukedom  of  Montrose,  the  effect  of  it  was  to  destroy  that  creation.  It  was  not  necessary  that 
there  should  be  any  attainder  or  any  other  act  of  parliament.  As  I  have  already  stated, 
parliament  was  onmipotent. 

Now,  pHnidfacie^  I  think  it  must  strike  everybody,  that  not  only  it  may  point  to  that  creation, 
or  any  other  creation  of  a  similar  sort,  but  that  it  is  impossible  for  language  to  do  so  more  clearly. 
^1  the  creations  of  new  dignities,  alienations  of  lands,  &c.,  are  abolished.     It  is  true  that  it 
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goes  on  to  say,  ''which  might  be  prejudicial  to  our  Sovereign  Lord,  and  to  the  Crown  that  now 
is."  But  what  is  the  meaning  of  that  ?  Does  it  mean,  as  was  contended  on  the  part  of  the 
claimant,  that  nothing  was  abolished  that  was  not  prejudicial ;  and  so  that  it  was  to  be  left  open 
to  argimient,  in  each  particular  case,  whether  it  was  or  was  not  prejudicial ;  or  is  it  merely  an 
inaccurate  (if  it  be  inaccurate)  way  of  explaining  the  motive  that  induced  the  Legislature  to 
annihilate  those  gifts?  Does  it  mean  that  such  of  the  alienations  of  lands  and  grants  of  new 
dignities  as  may  be  prejudicial  to  his  successor,  shall  be  *'  cassit  and  annullit ''  ?  or  does  it  mean 
that  all  those  alienations  and  creations  of  new  dignities  shall  be  annulled,  because  they  are,  or 
might  be,  prejudicial  to  the  successor  ?  My  Lords,  I  must  confess  that  the  latter  appears  to  me 
to  be  the  clear  meaning  of  the  words.  And  if  there  were  any  doubt  upon  that  subject,  I  think 
all  possible  doubt  is  removed  by  the  statute  to  which  both  parties  before  your  Lordships,  that  is, 
both  the  claimant  and  the  Crown,  have  referred,  but  which  seems  to  me  to  put  beyond  doubt  the 
proper  interpretation  of  this  part  of  the  prior  statute. 

I  allude  to  the  statute  passed  about  a  year  and  a  half  afterwards,  on  the  1 5th  of  February 
1489  old  style,  1490  new  style,  in  which  I  find  that  this  was  ordained — "//<?/«,  It  is  thought 
expedient,  that  because  there  was  a  statute  made  in  our  Sovereign  Lord's  Parliament,  that  now 
is  hold  at  Edinburgh,  on  Wednesday  the  8th  day  of  October,  the  year  of  God  1488  years, 
declaring  all  alienations  of  land,  heritages,  long  lease,  feu-ferms,  officez,  tailzies,  blench-firms, 
lands  made  of  ward,  of  none  avail  after  the  second  day  of  February,  which  was  the  day  of  our 
Sovereign  Lord  that  now  is  coming  forth  of  Stirling,  unto  the  coronation  of  our  Sovereign  Lord's 
Highness,  made  by  his  father  of  most  noble  mind,  made  of  none  avail,  force,  nor  effect,  for 
certain  causes,  contained  in  the  said  Act  and  Statute ;  that,  therefore,  all  they  which  got  the 
pretended  gifts  of  alienation  of  heritage,  long  leases,  feu-firms,  officez,  tailzies,  giving  of  blench- 
firm  of  wardlands,  should  bring  their  letters  and  evidence  granted  hereupon  to  our  Sovereign 
Lord  within  forty  days,**  that  they  might  be  cancelled. 

It  appears  to  me  that  the  legislature  there  have  put  their  own  construction  upon  the  former 
statute ;  because  they  have  here  said  that  there  has  been  a  statute  passed  declaring  all  these 
alienations  of  lands  of  none  avail,  and  they  therefore  called  upon  the  persons  to  surrender  their 
title  deeds  ;  clearly  shewing  that  it  was  not  to  be  a  quesdon  in  any  case  whether  it  was  prejudicial, 
but  that  the  reason  why  the  legislature  thought  fit  to  interfere,  was  because  it  was  prejudiciaL 
The  legislature  clearly  thought  that  all  those  alienations  of  lands  were  hit  at  by  the  former 
statute,  and  they  enact  that  every  one  must  come  and  surrender  his  title  deeds.  I  am  aware  that 
in  this  act  there  is  no  mention  of  tnles  and  dignities ;  but  1  do  not  think  that  that  signifies  at 
all.  Probably  every  creation  of  a  dignity  contained  (as  I  think  we  certainly  see  in  this  case)  a 
grant  of  lands.  There  might  have  been  a  creation  of  a  dignity  without  lands.  In  that  case  the 
surrendering  the  title  did  not  signify  at  all,  but  the  surrendering  the  tides  to  lands  might  be  very 
important,  because  they  might  get  into  the  hands  of  other  persons,  and  questions  might  arise  as 
to  the  title  afterwards,  but  no  such  difficulty  could  exist  with  respect  to  a  mere  title  of  honour, 
and  that  affords  a  very  good  reason  for  the  legislature  not  having  mentioned  the  creation  of 
dignities  in  the  second  act 

Therefore,  putting,  as  I  said,  upon  that  first  statute,  the  clear  interpretation,  that  all  new 
dignities  that  had  b^en  created  by  King  James  the  Third  since  the  day  mentioned,  namely,  the 
preceding  2nd  of  February,  were  struck  at  by  that  act,  called  the  Act  Rescissory,  if  I  had  any 
doubt  about  it,  it  seems  to  me  that  that  doubt  is  removed  by  the  subsequent  statute  ;  but  inde- 
pendently of  that  subsequent  statute,  I  should  have  had  no  doubt.  If  that  is  so,  my  Lords,  in 
truth,  if  we  could  be  quite  certain  about  it,  if  that  admits  of  no  possible  doubt,  there  is  an  end  of 
the  case ;  because  I  certainly  feel  that  the  exact  question,  and  the  only  question  that  we  can  be 
called  upon  to  decide,  is,  Did  that  act  of  parliament  destroy  this  dignity,  or  did  it  not  ?  As  I 
have  already  stated  to  your  Lordships,  construing  the  act  of  parliament  in  the  way  in  which  I 
construe  it,  confirmed  by  the  subsequent  act  of  parliament,  I  think  it  clearly  did.  But  although 
that  is  the  view  I  take  of  the  subject  in  construing  these  very  ancient  acts  of  parliament,  un- 
doubtedly the  principle  has  been  often  acted  upon,  and  not  unwisely  or  improperly,  that  matters 
of  this  sort  being  in  very  great  obscurity,  may  sometimes  be  elucidated  by  what  has  been  called 
contetnporanea  exposition  seeing  how  they  were  understood  at  the  time ;  and  if  such  a  principle 
is  in  any  case  admissible,  I  think  it  is  pre-eminently  so  in  a  case  of  this  sort,  where  all  is  in 
great  obscurity,  not  only  from  the  lapse  of  three  centuries  and  a  half  and  more,  but  from  the 
troubles  of  the  times,  and  from  other  causes.  Therefore  it  is,  that  great  attention  has  been 
directed  to  see  how  far  contemporaneous  exposition  would  enable  us  to  come  to  a  conclusion  one 
way  or  the  other,  as  to  what  was  understood  to  be  the  effect  of  the  Act  Rescissory. 

Now,  my  Lords,  I  must  confess  that  it  appears  to  me  that  there  is  a  body  of  evidence  shewing 
that  it  was  understood  by  everybody  at  the  time  to  have  annihilated  the  dukedom,  and  that  it 
was  so  acted  upon  at  the  time,  and  acted  upon  afterwards,  down  to  the  time  at  which  I  have  the 
honour  of  addressing  your  Lordships,  though  it  was  exceedingly  improbable  that  in  a  case 
involving  all  the  difKcuIties  of  antiquity  which  attend  this  case,  such  a  body  of  evidence  should 
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be  found.  It  is  rarely^  indeed^  that  you  can^  by  diving  into  the  past^  have  a  matter  brought  out 
so  clearly  as  to  what  was  the  interpretation  at  the  time. 

Now,  my  Lords,  if  the  dignity  was  annihilated,  what  would  you  expect  to  happen  ?  I  should 
state,  that  it  is  not  very  improbable  that  there  was  a  sort  of  pardon  granted  to  everybody,  or 
almost  everybody,  for  having  been  in  arms  against  the  party  of  the  new  king.  It  would  have 
been  inconvenient  to  have  acted  upon  any  other  principle.  What,  therefore,  would  you  expect  ? 
Why,  you  would  expect  that  one  who  had  received  a  grant  of  a  dignity,  the  dukedom  of  Mont- 
rose, for  example,  would  thenceforward  appear,  not  under  the  title  of  Duke  of  Montrose,  but 
under  his  former  title.  That  is  exactly  what  happens,  as  I  think  you  will  see  presently.  What 
happened  further,  was  also  what  was  exceedingly  likely  to  happen.  The  Duke  of  Montrose 
made  his  peace  to  a  certain  extent  with  the  successor  of  King  James  the  Third  ;  the  successor 
took  from  him,  either  by  force  or  by  fraud,  at  all  events  made  him  surrender,  some  of  his  valuable 
possessions;  and  these  were  granted  away  by  the  successor  elsewhere.  Having  done  that,  how- 
ever, having  stripped  him  of  a  good  deal  of  what  he  had  before,  he  allowed  him  to  make  his 
peace,  and  then  he  granted  him  anew  the  dukedom,  but  granted  it  to  him  only  for  the  term  of 
his  life.  What,  my  Lords,  would  you  expect  to  see  happen  in  respect  to  that  transaction  ?  Why, 
you  would  expect  to  see  the  dukedom,  and  that  property  which  was  granted  with  the  dukedom, 
enjoyed  from  the  time  of  that  grant  by  the  grantee  for  the  term  of  his  life.  That  is  exactly  what 
happened.  The  Duke  of  Montrose,  after  the  Act  Rescissory,  sat  in  parliament  as  Earl  of 
Crawfofd  upon  one  occasion.  After  the  grant  to  him  of  the  dukedom,  he  sat  in  parliament  as 
Duke  of  Montrose.  After  the  grant  of  the  dukedom  he  enjoyed,  during  his  life,  the  rents  of 
the  property  granted  to  him  with  the  dukedom,  the  customs  of  Montrose,  the  burgh  rents  of 
Montrose,  and  the  lordship  of  Kinclevin.  He  died  at  the  end  of  the  year  1495,  the  day  after 
Christmas  day,  and  his  widow  retained  the  title  of  Duchess  of  Montrose  till  her  death,  which 
happened  thirty  or  forty  years  afterwards.  His  son  succeeded  him,  and  sat  in  parliament,  not 
as  Duke  of  Montrose,  which,  if  the  former  grant  was  available,  he  would  be,  but  he  sat  in 
parliament  on  two  occasions  as  Earl  of  Crawford.  The  rents  which,  as  I  have  stated  to  your 
Lordships,  were  enjoyed  by  the  duke,  the  property  granted  with  the  dukedom,  was  held  and 
enjoyed  by  him  during  his  life,  the  lordship  of  Kinclevin,  the  customs  of  Montrose,  and  the 
burgh  rents  of  Montrose.  But  the  Exchequer  officers  still  kept  these  properties  in  their  books, 
which  they  would  do  in  a  case  where  the  property  has  been  enjoyed  oy  the  grantee  only  for  a 
limited  time,  but  which  they  would  not  do,  had  it  been  given  away  in  perpetuity.  They  would 
then  have  had  nothing  more  to  do  with  it  But  they  kept  it  on  their  books,  and  at  the  time  of 
the  death  of  the  Duke  of  Montrose  they  again  put  themselves  in  charge,  and  charged  themselves 
with  the  receipt  of  the  rents  of  Kinclevin,  and  the  customs  and  burgh  rents  of  Montrose,  and 
they  stated  that  they  had  not  charged  themselves  with  them  previously,  because  they  had  been 
granted  to  the  Duke  of  Montrose  for  life,  but  that  he  being  dead,  they  now  accounted  for  them 
again,  and  the  property  remained  in  the  hands  of  the  Crown.  What  became  of  the  customs  of 
Monttose,  whether  they  remained  in  the  Crown  perpetually  afterwards,  I  do  not  know,  but  the 
lordship  of  Kinclevin  remained  in  the  Crown  till  about  fifteen  or  twenty  years  afterwards,  when 
it  was  given  away  by  the  Crown  to  a  family  of  the  name  of  Wardroper,  who  had  collected  the 
rents. 

Now,  my  Lords,  if  these  propositions  are  made  out,  I  do  not  think  that  I  am  wrong  in  stating 
that  it  is  a  most  wonderful  confirmation  of  the  interpretation  that  I  put  upon  that  statute,  shewing 
the  interpretation  that  was  put  upon  it  at  the  time — ^because  everything  is  in  exact  conformity 
with  such  a  state  of  things,  and  inconsistent  with  any  other  hypothesis.  The  question,  therefore, 
is.  Whether  these  propositions  are  or  are  not  made  out  ? 

Now,  with  respect  to  the  dukedom  being  re-granted,  how  is  that  made  out  ?  Why, my  Lords, 
we  have  an  act  of  parliament  on  the  i8th  of  September  1489,  not  quite  a  year  after  the 
Rescissory  Act,  which  says — ''Be  it  known  that  our  Lord  the  King,  considering  the  actual 
obedience,  and  the  grateful  and  commendable  promptitude  which  his  faithful  cousin  David  Earl  of 
Crawford,"  (the  person  who^  upon  the  hypothesis  or  the  claimant,  was  Duke  of  Montrose  at  this 
time,)  "David  Earl  of  Crawford,  and  Lord  Lindsay,  and  his  illustrious  predecessors,  have 
exhibited  towards  the  predecessors  of  the  said  our  Lord  the  King,  Kings  of  Scodand,  and 
towards  the  same  our  supreme  Lord  the  King  un wearied ly,  and  in  many  modes — on  account  of 
which  and  other  his  condign  merits  and  his  services  to  be  rendered  in  future  times,  same  our 
supreme  Lord  the  King,  being  willing,  from  the  debt  of  his  regal  magnificence,  to  pursue  the 
said  David  with  still  ampler  favors  of  grace  and  honor ; — and  since,  moreover,  the  previous 
Earls  of  Crawford,  his  predecessors,  worthily  to  be  held  in  worship,  have  held  their  foresaid 
lordships  from  ancient  times  by  the  title  of  Earldom — hence  is  it,  that  our  supreme  Lord  the 
King,  willing  that  the  said  David  his  cousin  should  shine  with  ampler  dignity,  and  changing  the 
foresaid  title  of  earl  into  a  greater  and  higher  one,  has,  by  his  certain  wisdom,  plenitude  of 
power,  and  special  grace,  elevated,  made,  created,  and  anew  raised  the  said  David  his  cousin, 
Duke  of  Montrose,  to  a  dukedom,  according  to  the  form  and  tenor  of  the  charter  of  the  said  our 
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Lord  the  King,  to  be  executed  in  favor  of  the  said  Duke  of  Montrose  upon  the  terms  premised  " 
— the  act  of  parliament  indicating  that  the  king  was  anxious  that  he  should  be  a  duke,  by  the 
title  of  the  Duke  of  Montrose,  in  the  terms  of  the  grant — "  Secundam  formam  et  tenorem  carte 
dicti  domini  nostri  regis  dicto  David  Duci  de  Montrose  super  premissa  conficiende.*' 

Now  what  was  the  charter  that  was  thus  made  pursuant  to  that  act  of  parliament  ?  My 
Lords,  the  charter  itself  is  not  forthcoming,  and  it  is  not  to  be  wondered  at.  The  wonder  is  that 
so  many  documents  of  those  days  are  forthcoming ;  but  the  register  book  of  the  Great  Seal  has 
been  produced  to  your  Lordships,  in  which  all  documents  under  the  Great  Seal  were  then,  and 
still  are,  I  suppose,  registered.  And  persons  conversant  with  these  books  tell  you,  that  in  looking 
through  them  they  find  this  distinction,  that  in  the  case  of  grants  which  were  made  to  parties  of 
fee  simple  property  (and  probably  the  same  thing  would  apply  to  a  title),  they  are  entered  at  full 
length  very  often,  and  when  a  life  interest  is  given  they  are  entered  shortly — ^a  mere  sort  of 
abstract — although  that  is  not  perhaps  as  an  absolute  and  universal  rule.  I  think  one  gendeman 
said  that  there  was  one  case  of  a  grant  in  fee  simple  in  which  that  did  not  appear,  but  that  that 
was  the  genera]  rule,  so  general  as  to  be  very  nearly  universal.  Now,  my  Lords,  on  the  very 
day  on  which  you  would  expect  this  charter  to  be  made,  the  day  after  the  passing  of  that  act, 
which  was  on  the  i8th  of  September,  on  the  next  day,  the  19th  of  September,  you  find  this  entry 
in  the  register.  I  will  read  the  translation — "  A  letter  has  been  given  to  the  Earl  of  Crawford, 
creating  him  Duke  of  Montrose  for  the  whole  term  of  his  life,  and  granting  him  the  capital 
messuage  and  place  of  the  castle  of  Montrose  and  Kinclevin  " — the  same  property  which  was 
annexed  to  the  dukedom  granted  under  James  ill.  in  fee. 

Now,  my  Lords,  can  anybody  entertain  a  rational  doubt  that  it  was  under  that  grant  that  the 
duke  held  the  property  which  he  did  hold,  and  all  that  was  connected  with  it  ?  As  I  have  already 
remarked,  if  you  want  to  see  whether  that  was  so  or  not,  consider  what  you  would  expect  to  be 
the  state  of  circumstances  if  that  was  the  truth,  and  what  you  would  expect  to  be  the 
state  of  circumstances  if  that  was  contrary  to  the  truth.  You  find  that  everything  harmonizes 
with  the  supposition  that  it  was  under  that  grant,  and  that  alone,  that  the  Duke  held  his  honours 
and  his  estates,  (the  estates  were  coupled  with  the  honours,)  and  it  is  quite  inconsistent  with 
the  hypothesis  that  he  held  it  under  anything  else.  The  litera  expressly  says  that  there  had  been 
a  grant  made  to  him  for  his  life,  and  it  is  entered  in  the  register  in  the  mode  in  which  life  grants 
ordinarily  were  entered.  And,  my  Lords,  you  find  that  he  did  hold  it  for  his  life  ;  and  you  also 
find,  that  at  his  death  all  the  property  was  accounted  for  to  the  Crown,  and  that  it  has  been  in 
the  possession  of  the  Crown  or  its  grantees  ever  since.  You  find,  further,  that  the  son  of 
the  duke  sat  in  parliament,  not  as  Duke  of  Montrose,  but  as  Earl  of  Cra^i'ford,  although  the 
duchess  continued  still  to  be  the  Duchess  of  Montrose  (not  his  mother,  for  there  was  a  second 
marriage)  for  nearly  forty  years  afterwards. 

But,  my  Lords,  is  it  true  that  he  received  these  rents  in  the  way  I  have  stated  ?  Yes  ;  and  it 
is  made  out  with  a  degree  of  certainty  which  was  hardly  to  be  expected.  I  am  referring  now  to 
the  statement  in  the  supplemental  case  of  the  claimant.  This  appears  from  the  Exchequer 
Rolls,  that  the  collector  or  the  Crown  rents  rendered  an  account  on  the  4th  of  July  1491  for  a 
year.  Now  it  is  necessary  to  understand  that  the  Exchequer  accounts  were  rendered  about 
the  month  of  July  in  every  year.  The  rents  of  all  the  property  were  payable  apparently  at 
Whitsuntide,  on  the  15th  of  May,  and  at  Martinmas,  on  the  nth  of  November.  Therefore,  the 
accounts  which  were  rendered  in  July  would  always  include  the  rents  of  the  preceding  Martinmas 
and  the  preceding  Whitsuntide.  On  the  4th  of  July  1491  the  collector  rendered  his  account,  and 
he  shewed  that  Kinclevin  was  still  in  charge,  and  he  was  still  charged  with  those  rents.  Now  if 
the  theory  of  the  claimant  is  right,  from  Whitsuntide  1488  the  receiver  of  the  Crown  had  nothing 
to  do  with  Kinclevin.  So  he  goes  on,  from  year  to  year,  but  always  returning,  that  though  it 
was  in  charge  to  him,  he  had  no  money  forthcoming ;  because,  he  stated,  that  the  Duke  of 
Montrose  had  taken  to  his  own  use  all  the  rents  and  the  fines.  This  went  on  for  two  or  three 
years,  but  finally  he  renders  an  account  in  July  1492,  which  would  include  the  accounts  for  1491, 
1490,  1489,  and  1488  ;  the  accounts  therefore  are  from  July  1488  for  four  years,  during  all  which 
time  the  duke,  under  the  original  grant,  would  have  been  entitled  to  those  rents,  and  he  charges 
himself  with  the  rents  for  all  those  four  years.  If  the  original  grant  had  been  in  operation  the 
duke  would  have  been  entitled  to  have  kept  all  these  rents.  But  if,  on  the  other  hand,  the  duke 
was  only  entitled  from  the  date  of  the  re-grant  in  the  next  year,  he  would  have  been  entitled  to 
three  years  only.  Now  it  appears  that  there  were  disputes  and  doubts  as  to  what  was  to  be 
done  on  this  subject.  The  times  were  not  very  quiet ;  and  what  was  done  by  the  order  of  the 
king  was  this — 3J  years  were  paid  to  the  Duke  of  Montrose,  or  rather  allowed,  not  paid,  because 
he  had  received  them  himself.  It  is  suggested  in  some  of  the  papers  before  me,  and  I  cannot 
help  thinking  with  some  degree  of  probability,  that  this  was  a  sort  of  compromise.  The  duke 
at  that  time  had  become  reconciled  to  the  Court ;  and  the  question  arose,— Was  he  to  be  charged 
with  this,  or  was  he  not?  He  was  clearly  entitled  to  it  from  September  1489,  when  his  new 
grant  was  made,  and  he  had  received  it  during  the  whole  time  during  which  the  receiver  of  the 
rents  had  charged  himself  with  the  amount.    Then,  what  is  to  be  done  ?    Let  him  take  3^  years. 
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It  appears  to  me  that  that  obviously  was  a  sort  of  compromise.  But  whether  it  was  or  not  seems 
to  me  quite  immaterial.  The  important  point  is  this,  that  after  his  death  none  of  those  that 
came  after  him  had  a  farthing.  Whether  he  was  allowed  to  take  the  whole,  or  was  only  allowed 
to  take,  by  way  of  compromise,  a  portion  of  the  rents  of  that  year  which  accrued  due  between 
the  original  grant  and  the  second  grant,  certainly,  that,  after  the  second  grant,  those  who  came 
after  him  had  no  interest  in  this  property  after  his  death,  is  abundantly  clear.  And  that  is  the 
only  important  point.  It  was  just  the  same  thing  with  regard  to  the  customs  of  Montrose,  and 
the  burgh  rents  of  Montrose.  During  those  years  there  are  no  returns  in  the  Exchequer  ;  the 
customer  made  no  return  at  all.  It  is  supposed  that,  they  having  all  been  granted  to  the  Duke 
of  Montrose,  he  (the  customer)  took  no  interest  about  it  until  his  (the  duke's)  death,  and  after  his 
death  he  charges  himself  again  just  upon  the  same  principle,  namely,  that  that  property  had  now 
become  in  charge  again  to  the  Crown. 

Then,  my  Lords,  another  course  of  argument  was  adopted.  It  was  endeavoured  to  be  shewn 
that,  although  this  Act  Rescissory  had,  as  it  was  alleged,  destroyed  the  dignity,  that  was  a 
proposition,  in  the  truth  of  which  the  original  duke  had  never  acquiesced.  Now,  if  it  was  an  act 
of  parliament,  whether  he  acquiesced  or  not  was  totally  immaterial  If  it  was  destroyed  by  act 
of  parliament,  his  protesting  or  his  saying  that  he  would  still  call  himself  Duke  of  Montrose  is 
utterly  immaterial.  But  when  we  come  to  look  at  what  the  facts  are  upon  this  part  of  the  case, 
I  think  that,  so  far  from  bearing  out  the  proposition  of  the  claimant,  they  signally  illustrate  the 
truth  of  that  put  forward  in  opposition  to  the  claim.  True  it  is  that  on  some  occasions  he  did 
call  himself  duke,  before  the  new  creation  of  the  dukedom,  but  they  were  all  occasions  that  were, 
so  to  say,  behind  the  back  of  the  Crown.  What  are  the  instances  ?  First  of  all,  on  the  2d  of 
August  1489,  just  before  the  re-creation,  when,  by  the  way,  it  might  well  be  that  he  had  been 
told  that  he  should  be  created  Duke  of  Montrose  anew,  and  when,  therefore,  he  might  have  done 
it  with  reference  to  what  he  was  about  to  be,  and  not  to  what  he  then  was — ^but  certainly,  on  the 
2d  of  August  1489,  he  made  a  grant  to  the  monks  of  Inverkeithing,  to  institute  a  mass  to  pray 
for  the  souls  of  himself  and  his  family,  or  some  superstitious  use  of  that  sort.  He  made  a  grant 
of  that  sort ;  and  in  that  he  describes  himself  as  **the  high  and  mighty  prince  the  Duke  of 
Montrose."  The  grant  was  to  institute  a  mass,  for  which  I  think  ;£20  Scots  were  to  be  paid 
annually,  and  it  was  to  be  called  "The  Duke's  Mass."  No  doubt  he  did  that;  and  one  can 
easily  suppose  that  he  very  likely  would  resist,  as  far  as  he  could,  what  had  been  done  by  the 
Act  Rescissory.     It  shews  that  he  wished  to  get  rid  of  the  effect  of  it,  and  he  so  called  himself. 

Then  there  was  another  act  that  he  did.  He  married  only  three  days  after  the  passing  of  the 
Act  Rescissory,  in  the  very  same  month  of  October,  when,  undoubtedly,  he  had  become  Earl  of 
Crawford  only,  according  to  the  view  which  I  take  of  the  case,  and  he  executed  a  grant  to  his 
second  wife,  whom  he  was  then  about  to  marry,  of  a  certain  charge  upon  some  customs  in  which 
he  had  an  interest, — the  customs  of  Aberdeen,  the  customs  of  Linlithgow,  and  some  customs  of 
Montrose,  which  belonged  to  him,  not  by  virtue  of  the  grant  with  his  dukedom,  but  by  a  prior 
title,  and  in  that  he  styles  himself  "  Duke  of  Montrose."  But  that  grant  required  the  confirma- 
tion of  the  Crown  in  order  to  be  valid,  and  reliance  was  placed  on  this,  that  the  Crown  did  con- 
firm it.  No  doubt  the  Crown  did  confirm  it,  but  it  confirmed  it  to  him  by  his  title  of  "  Earl  of 
Crawford."  So  that  the  most  that  it  amounts  to  is  this,  that  an  instrument  having,  in  all  human 
probability,  been  prepared  before  the  passing  of  the  Act  Rescissory,  for  it  bears  date  only  three 
days  after,  and  he  in  that  calling  himself  Duke  of  Montrose,  the  Crown  confirms  it  to  him  by  an 
instrument  describing  him  as  "Earl  of  Crawford.'*  What  is  that  but  an  intimation  in  the 
strongest  way  that  the  Crown,  though  it  did  not  mean  to  question  the  grant  he  was  making  in 
favour  of  his  wife,  in  effect  said — we  confirm  it  to  you  not  in  the  title  which  you  have  chosen  to 
appropriate  to  yourself,  but  in  your  true  title  of  Earl  of  Crawford. 

But  there  was  ako  another  transaction,  which  marks  this  distinction  between  what  he  called 
himself  and  what  the  Crown  chose  to  call  him,  much  more  strongly.  Amongst  the  possessions 
of  the  Duke  of  Montrose  was  the  valuable  sheriffdom  of  Forfar,  which  he  held  in  fee,  and  which, 
I  suppose,  was  in  those  days  a  valuable  possession.  Of  course  James  the  Fourth  had  a  number 
of  hungry  followers,  whom  it  was  necessary  to  satisfy  by  giving  them  something  for  the  services 
they  had  rendered  to  him,  or  else  they  chose  to  have  it  themselves.  Amongst  these  was  Lord 
Gray,  and  it  was  arranged  between  Lord  Gray  and  the  Crown  that  this  sheriffdom  of  Forfar 
should  be  taken  away  from  the  Duke  of  Montrose  and  conferred  upon  Lord  Gray.  How  was  that 
to  be  accomplished  ?  Why,  the  king  agreed  that  he  would  give  a  sort  of  pardon  to  the  Duke  of 
Montrose,  as  the  price  for  which  he  was  to  surrender  this  sheriffdom.  It  was  quite  clear  that  he 
had  no  discretion  in  the  matter.  He  was  in  the  hands  of  his  enemies,  and  he  was  obliged  to  do 
it  Therefore  what  he  did  was  this : — He  made,  first  of  all,  a  solemn  protest  that  what  he  was 
doing  he  was  doing  by  compulsion — preserving,  so  far  as  he  could,  to  himself  the  right  to  question 
afterwards  what  he  was  then  doing.  Undoubtedly  he  came  before  the  notary  (for  so  it  appears) 
by  the  title  of  "  Duke  of  Montrose,"  and  he  protested  against  the  arbitrary  act  that  was  being 
forced  upon  him.  Nevertheless,  however,  he  makes  the  surrender,  and  this  is  the  nature  of  the 
transaction.    Having  already  stated  the  protest,  I  do  not  know  that  I  need  trouble  your  Lordships 
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by  calling  your  attention  to  the  precise  words  in  which  it  was  made;  but  the  course  to  be 
adopted  was  this : — The  party  surrendering  the  property  executes  a  procuratory  of  resignatioa 
(a  power  of  attorney,  as  we  should  say  in  this  country)  to  some  other  persons  to  make  the 
necessary  surrender— he  might  do  it  in  person,  but  he  does  it  ordinarily  by  means  of  a  procuratory 
of  resignation.  Now  in  that  procuratory  of  resignation,  which  was  also  an  instrument  made 
behind  the  back  of  the  Crown,  he  calls  himself  "  David  Dux  de  Montross."  It  is  in  this  form 
— "  Excellentissimo  principi  ac  domino  nostro  metuendissimo  Dei  Gratia  Regi  Scotorum  illus- 
trissimo  vestre  serentati  si  placeat  humilis  ligius  David  Dux  de  Montross  ac  Comes  Crawfurdie 
reverentias  omnimodas  cum  honore  ad  sursum  reddendum  resignandum  ac  pro  nobis  et  heredibus 
nostris  pro  perpetuo  pure  et  simpliciter  quiete  clamandum  totum  et  integrum  ofHcium  vicecomi- 
tatus  de  Fforfar,^'  &c.  "In  man  us  vestre  celsitudinis  tanquam  in  manibus  domini  mei  superioris 
eiusdem  nobiles  et  potentes  ac  honorabiles  viros  Patricium  Comitem  de  Bothwell  ac  Dominum 
Halis  Alexandrum  Hume,"  and  certain  other  persons,  "et  eorum  quemlibet  conjunctim  et  divisim, 
meos  veros  legitimes  et  indubitatos  procuratores  irrevocabiliter  facio  et  constituo,"  for  the  pur- 
pose of  surrendering  up  the  "  Vicecomitatus  de  Fforfar."  In  that,  my  Lords,  he  calls  himself 
Duke  of  Montrose. 

Then  the  next  document  that  is  put  in  is  a  sort  oi proch  verbatims  the  French  would  call  it), 
stating  what  was  done  on  that  procuratory  of  resignation — and  a  good  deal  of  reliance  was 
placed  upon  this.  It  is  an  account  of  what  is  alleged  to  have  taken  place,  drawn  up  by  the 
notary,  in  which  it  is  stated — "Per  hoc  presens  publicum  instrumentum cunctis  pateat  evidenter 
quod  anno  incamationis  dominice  millesimo  quadringentesimo  octuagesimo  octavo  die  vero 
mensis  Novembris  sexto,  &c.,  coram  excellentissimo  serenissimoque  principi  ac  domino  nostro 
Domino  Jacobo  Quarto  dei  gratii  Scotorum  Regi  illustrissimo,  &c.,  ac  mei  notarii  pubiici  sub- 
script!, &c.,  comparuit  nobilis  et  potens  dominus  Alexander  Home  de  eodem  procurator 
irrevocabilis  ad  infra,  scripta  magnifici  et  potentis  domini  David  Ducis  de  Montrose."  Then 
be  delivers  up  into  the  hands  of  the  king — the  king  himself  being  present — ^the  sheriffdom  of 
Forfar — **  Quibus  quidem  donatione  resignatione,  &c.,  sic  factis  receptis  et  admissis  praefatus 
dominus  noster  Rex  totum  et  integrum  dictum  officium  vicecomitatus  de  Forfar,"  &c.  granted  to 
some  other  person. 

Now,  my  Lords,  great  reliance  has  been  placed  upon  this — that  this  memorial  states  that 
Alexander  Home,  as  the  procurator  of  David  Duke  of  Montrose,  came  and  surrendered  into  the 
hands  of  the  Lords ;  but  that,  again,  is  not  an  instrument  drawn  up  by  the  Crown.  And  it  is 
not  very  likely  that  when  the  Crown  had  got  the  sheriffdom  surrendered,  the  Crown  would  be 
very  particular  as  to  the  title  by  which  the  party  chose  to  designate  himself  who  made  the  sur- 
render. But  when  you  come  to  the  act  that  the  Crown  itself  has  to  do,  you  observe  upon  that 
how  very  differently  the  party  is  designated.  You  have  now  a  protest  in  which  he  calls  himself 
"Duke  of  Montrose.*'  You  have  the  document  constituting  the  attorney,  in  which  he  calls 
himself  "  Duke  of  Montrose,"  and  a  memorandum,  drawn  up  by  the  notary,  of  what  took  place, 
in  which  he  is  called  "  Duke  of  Montrose."  Then  it  appears,  accordingly,  that  the  surrender 
was  made  upon  a  particular  day,  I  think  the  6th  of  November,  at  Hailes,  Lord  Both  well's  place. 
There  is  some  inaccuracy  somewhere  or  other ;  whether  it  was  an  intended  deception  at  the 
time,  or  whether  it  was  an  inaccuracy,  is  a  matter  we  cannot  now  solve,  but  certain  it  is  that  the 
surrender  was  made  somewhere.  According  to  that  document  it  appeared  to  have  been  made 
at  Hailes,  the  seat  of  Lord  Bothwell,  but  according  to  what  followed  it  would  seem  to  have  been 
made  on  a  different  day,  and  to  have  been  made  at  Perth.  I  do  not  think  it  is  material  where 
the  event  really  happened.  Made  it  certainly  was.  The  surrender  having  been  made  into 
the  hands  of  the  Crown,  What  is  the  next  process  ?  Why,  the  Crown,  reciting  what  has  been 
done,  makes  the  grant  to  Lord  Gray,  for  whose  benefit  the  surrender  was  intended.  And  what 
is  the  representation  of  that  transaction  when  the  Crown  is  the  person  to  speak  ?  It  is  this ; — 
"Jacobus  dei  gratia  Rex  Scotorum  omnibus  probis  hominibus  totius  terre  sue  clericis  et  laicis 
silutem,  sciatis  quod  dedimus  et  concessimus  ac  tenore  presentis  carte  nostre  damus  et  con- 
cedimus  dilecto  consanguineo  et  consiliario  nostro  Andree  Domino  Gray  oflicium  vicecomitatus 
nostri  de  Forfare  quod  quidem  officium  vicecomitatus  fuit  dilecti  nostri  consanguinei  David 
Comitus  Craufurdie  Domini  Lindesay  hereditare.  Et  quod  officium  cum  pertinentiis  dictus 
David  non  vi  aut  metu  ductus"— (Now  it  is  quite  plain  that  the  non  ought  to  have  been  left 
out — that  he  was  compelled  to  do  this) — "  nee  errore  lapsus  sed  sua  mera  et  spontanea  voluntate 
in  man  us  nostras  apud  Perth  per  fustem  et  baculum  et  suos  procuratores  ad  hoc  legitime  con- 
stitutes sursum  reddidit  pureque  simpliciter  resignauit."  Then,  after  granting  it  into  his  hands, 
it  goes  on  to  say — "Ac  cum  consimilibus  feodis  sicut  alii  vicecomites  prius  de  eodem  officio 
habuerunt.  Et  adeo  liberc  quiete  plenarie  integre  honorifice  bene  et  in  pace  sicut  dictus  David 
Comes  Craufurdie  *'  or  his  predecessors.  Upon  that  there  is  a  precept  granted  of  seisin  by  the 
king  to  Lord  Gray,  in  which,  again,  he  is  described  as  "Dilecti  consanguinei  nostri  David 
Comitis  Craufurdie  Domini  Lindsay  ;'*  and  Lord  Gray  is  to  hold  it  "hereditarie." 

Now,  my  Lords,  this  appears  to  me  to  illustrate  the  whole  course  which  the  parties  were 
taking.     I  dare  say  that  the  Duke  of  Montrose  resisted,  as  far  as  it  was  possible  to  resist,  the 
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operation  of  this  act  of  parliament,  but  it  was  an  act  of  parliament.  In  public  transactions  he 
is  only  called  by  his  own  title,  and  he  sits  in  parliament  by  his  own  title  of  "  Earl  of  Crawford." 
When  it  is  a  mere  private  transaction  he  chooses  to  call  himself  "  Duke  of  Montrose,"  and  in 
one  instance,  namely,  the  grant  to  his  wife,  we  will  assume  that  it  was  known  to  the  Crown,  or 
to  the  officers  of  the  Crown,  that  he  had  so  designated  himself,  and  the  Crown  ratifies  it — not 
thereby  ratifying  the  dukedom,  but  ratifying  the  grant  that  he  had  made  for  the  benefit  of  his 
wife,  be  he  duke  or  earl,  and  describing  him  as  earl. 

It  appears  to  me,  therefore,  my  Lords,  that  all  these  documents  afford  the  most  irresistible 
contemporaneous  evidence  that  the  Act  Rescissory  was  then  understood  to  have  the  effect  which 
I  propose  now  to  aisk  your  Lordships  to  attribute  to  it,  and  that  the  result  was  that  the  dukedom 
was  annihilated.  But,  my  Lords,  a  suggestion  was  made,  that  even  if  this  were  a  valid  act  of 
parliament,  and  even  if  the  effect  of  it  were  such  as  I  have  represented  it  to  be,  namely,  to 
destroy  the  dukedom,  still  a  doubt  might  arise  whether  it  was  an  act  of  parliament  at  all.  '  My 
Lords,  I  confess  that  this  is  an  argument  to  which  I  can  attribute  no  sort  of  weight,  because  it 
was  one  of  the  acts  of  parliament —  it  is  enrolled  among  the  acts  of  parliament,  and  it  pur- 
ports to  be  an  act  of  parliament.  I  forget  whether  the  king  is  stated  to  have  been  present  or 
not ;  but  whether  he  was  or  not  is  immaterial.  The  king  was  only  15  or  16  years  of  age.  I 
think  in  some  of  the  acts  passed  during  the  same  year  he  is  stated  to  have  been  present ;  but 
whether  he  was  or  not  is  utterly  immaterial.  It  has  been  treated  as  an  act  of  parliament,  and 
it  is  called  an  act  of  parliament  in  the  subsequent  act  to  which  I  have  adverted.  Therefore,  I 
cannot  think  (and  indeed  it  was  not  very  much  insisted  upon)  that  any  great  weight  can  be  given 
to  that  si^gestion. 

But  then  it  was  said,  supposing  this  Rescissory  Act  was  an  act  of  parliament,  was  not  it 
afterwards  revoked  ?  That,  it  was  said,  was  a  conclusion  at  which  your  Lordships  might  safely 
arrive,  because  on  the  15th  of  March  1503,  at  the  time  of  the  king's  marriage,  or  just 
subsequently  to  it,  an  Act  of  Parliament  was  passed,  on  which  day,  it  was  said,  ''Our 
Sovereign  Lord  revoked,  with  consent  of  the  three  estates  of  the  Parliament,  all  donations, 
gifts,  Acts,  Statutes  of  Parliament  or  General  Council,  and  all  other  things  done  by  him 
in  times  bygone,  either  hurting  his  soul,  his  crown,  or  holy  kirk.''  Now  it  is  said  that 
this  Act  Rescissory  was  an  act  of  parliament  that  did  hurt,  or  that  ought  to  have  hurt, 
his  soul — ^taking  away  something  that  had  been  granted  by  his  father  to  a  loyal  subject.  My 
Lords,  there  I  apply  the  argument  that  was  addressed  to  us  as  to  the  words  ''  which  may  be 
prejudicial,"  that  were  found  in  the  first  act.  Whatever  the  meaning  was,  it  clearly  was  only 
to  revoke  something  as  to  which  you  were  to  establish  that  it  was  ''  hurtful  to  his  soul,  his  crown, 
or  holy  kirk."  It  was  clearly  a  sort  of  flourish  of  trumpets  that  meant  nothing  at  all.  It  is  im- 
possible to  say  from  this  that  grants  under  which  parties  had  acted,  or  title  deeds,  could 
possibly  be  in  any  way  affected  by  language  so  loose  as  that.  Then,  again,  I  call  contemporanea 
expositio  in  aid.  If  that  had  been  the  construction  put  upon  it  at  the  time,  why  did  not  the 
parties  call  themselves  Dukes  of  Montrose  }  Why  did  they  not  claim  the  rents  of  the  lands 
that  belonged  to  the  dukedom — in  short,  why  did  not  exactly  the  contrary  take  place  of  that 
which  actually  did  take  place?  Upon  these  grounds  alone,  supposing  there  had  been  no 
authority  upon  the  subject,  and  nothing  to  guide  your  Lordships  but  the  Act  Rescissory  itself, 
and  the  light  we  obtain  from  the  documents  that  have  been  searched  for  and  found  after  great 
labour  and  diligence^  I  should  have  said,  my  Lords,  that  the  construction  of  this  act  is  a  matter 
that  admits  of  no  possible  doubt. 

But  then  it  is  said,  that,  whatever  opinion  we  might  form,  still  there  are  authorities  that  lead 
to  a  contrary  conclusion,  and  two  have  been  mainly  relied  upon — one  authority  taken  from  our 
own  history,  and  the  other  from  that  of  Scotland.  The  one  from  our  own  history  is  this : — In 
the  last  parliament  of  the  reign  of  King  Richard  the  Second,  the  king  created  a  number  of  new 
Peers,  and  he  created  them  in  rather  an  unusual  way — what  was  exactly  the  effect  of  it  may  be 
matter  for  an  antiquarian  ;  but  doubts  and  difficulties  were  raised.  It  appears  from  the  Rolls 
of  Parliament,  that  on  "Saturday,  the  feast  of  St.  Michael,  in  the  year  1397,  the  King  shewed 
openly  in  Parliament  that  he  wished  that  certain  honourable  persons  in  his  kingdom  should  be 
raised  to  greater  honour  and  estate ;  that  is  to  say,  certain  counts  and  earls  to  the  estate  of 
dukes,  one  count  to  the  estate  of  marquis,  and  certain  other  barons  and  baronets  to  be  counts  ; 
and  for  three  reasons— yfr.r/,  because  the  great  support  of  every  kingdom  is  in  worthy  persons 
of  state  ;  secondly^  that  the  same  persons  are  cousins  of  the  king,  and  of  his  own  blood,  whom 
the  king  therefore  ought  to  honour ;  and,  thirdly^  that  the  said  persons  had  done  great  honour 
to  the  kingdom  in  divers  works  beyond  the  seas,  and  many  other  places,  for  which  reasons,  it  is 
natural  tl^t  each  benefit  should  be  duly  recompensed.  And  it  is  said  that  the  king,  sitting  in 
parliament,  ^'coronez  en  sa  roiale  Majeste  teignant  en  sa  mayne  la  verge  roiale  ad  fait  et  creez 
son  cousyn  sire  Henry  de  Lancaster  Conte  Derby  en  Duk,"  and  gave  him  the  name  and  title 
of  the  Duke  of  Hereford.  He  gave  to  him  his  royal  charter  of  the  same  creation,  which  was  read 
in  parliament,  and  the  king  girded  the  du%e  with  a  sword,  and  so  on.  The  same  day  he  created 
a  number  of  persons^  and  amongst  others  he  created  the  Earl  of  Nottingham — "//^///,  mesme  le 
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jour  et  mesme  la  founne  et  mannere  Sire  Thomas  Moubray  Cont  de  Notyngham  feuist  fait  ct 
creez  en  Duk  de  Norffolc." 

Now  that  was  the  last  parliament  of  Richard  the  Second.  By  the  first  parliament  of  Henry 
IV.  all  the  acts  of  that  parliament,  and  with  it  all  its  dependencies,  were  revoked.  After  a  great 
deal  of  recital — "  Nostre  Seignour  le  Roi,  &c.,  ad  adjuggez  le  dit  Parlement  tenuz  le  dit  an  vingt 
primer  et  Tauctoritee  eut  done  come  desuis  est  dit  ove  toutes  les  circumstances  et  dependances 
dicell  destre  de  null  force  ou  value  et  qe  mesme  le  Parlement  ove  Pauctoritee  susdite  et  touz  les 
circumstances  et  dependences  dicelles  soient  de  tout  reversez  revokez  irritez  cassez  reppellez  et 
annullez." 

Now,  my  Lords,  what  was  argued  was  this — that  although  that  was  a  revocation  of  the  acts 
of  the  former  parliament  in  words  and  language  as  strong  as  words  and  language  could  be,  yet, 
nevertheless,  it  was  held  not  to  destroy  the  du  edom  of  Norfolk  ;  and  it  was  said  that  that  was 
a  precedent  for  saying  that  exactly  the  same  rule  ought  to  be  applied  to  the  present  case. 

Now,  my  Lords,  I  think  there  are  several  answers  to  that.  In  the  first  place,  all  that  was 
annihilated  by  the  first  parliament  of  Henry  iv.  was  the  acts  and  dependencies  of  the  former 
parliament.  Nothing  that  had  been  done  by  the  \i\ii% propria  vigore  was  affected.  In  the  case 
of  the  Scotch  grant  of  the  dukedom  of  Montrose,  what  was  struck  at  by  the  Act  Rescissory 
was  by  name  the  act  of  the  king  in  the  "  creation  of  new  dignities."  What  was  struck  at  here 
was  the  acts  of  the  last  parliament ;  and,  therefore,  unless  it  can  be  made  out  that  the  creation 
of  the  Earl  of  Nottingham  to  be  Duke  of  Norfolk  was  an  act  of  the  parliament,  it  was  not  to  be 
aflfected.  But  was  it  an  act  of  the  parliament  ?  It  is  true  that,  for  greater  solemnity,  Richard 
II.,  who,  we  know,  according  to  history,  was  exceeding  fond  of  shew  and  pomp,  sat  with  his 
royal  crown  on  in  parliament,  and  girded  them  with  the  sword,  and  created  them,  in  the 
presence  of  the  parliament ;  but  it  was  an  act  of  the  king,  and  not  of  the  parliament.  Whether 
that  be  right  or  wrong  is  not  material  now  to  consider,  because  this  is  quite  clear,  that  that  was 
the  interpretation  put  upon  it  at  the  time.  But  this  happened : — The  Du':e  of  Norfolk,  as  I 
collect  from  these  papers,  thought  that  he  was  struck  at,  and  did  not  take  the  title  of  Duke  of 
Norfolk  afterwards,  but  took  the  title  of  Earl  of  Nottingham,  or  some  other  title.  Then  some 
25  years  afterwards,  very  early  in  the  reign  of  Henry  vi.,  a  dispute  arose  as  to  the  precedency 
of  the  Earl  of  Nottingham  and  the  Earl  of  Warwick.  The  Earl  of  Nottingham,  as  I  collect, 
was  then  Earl  Marshal ;  but  the  earldom  of  Warwick  would  have  been  a  higher  dignity  than  the 
earldom  of  Nottingham,  and  the  parliament,  to  whom  this  was  referred,  considered  a  good  deal 
what  was  to  be  done  about  it — finding  themselves  in  a  difficulty  in  reconciling  these  conflicting 
great  men.  Then  what  they  said  was  this — Why  should  we  have  to  decide  this  at  all ;  a  duke- 
dom is  superior  to  an  earldom — whether  the  Earl  Marshal  is  superior  or  not,  is  not  important ; 
because  if  you  are  the  Duke  of  Norfolk,  you  are  certainly  superior  to  the  Earl  of  Warwick,  and 
we  have  come  to  the  conclusion  that  you  are  Duke  of  Norfolk.  A  petition  was  presented  by  the 
Earl  Marshal  on  the  subject,  and  they  came  to  this  resolution : — "  Qui  quidem  Petitione  in 
Parliamento  predicto  lecti  plenius  et  intellect^  ac  habeti  inde  cum  Justiciario  et  servientibus 
Domini  Regis  ad  Legem  ac  aliis  Peritis  de  consilio,  ipsius  Domini  Regis  matura  et  dlligenti 
deliberatione  ;  consideratoque  quod  licet  prefatus  nuper  Rex  Ricardus  in  dicto  Parliamento  suo 
Thomam  nuper  Comitem  Notyngham  in  Ducem  Norflfolk  in  formA  predict^  creaverit  ac  idem 
Parliamentum  cum  suis  circumstantiis  et  dependentiis  quibuscunque  postmodum  in  Parliamento 
Domini  Henrici  nuper  Regis  Anglie  avi  Domini  Regis  nunc  apud  Westminster  in  festo  Sancte 
Fides  Virginis  anno  Regni  sui  primo  tento  generaliter  revocatum  extiterit  et  penitus  adnullatum. 
Pro  eo  tamen  quod  hujusmodi  creatio  Ducum  sive  Comitum  aut  aliorum  Dignitatum  ad  solum 
Regem  pertinet  et  non  ad  Parliamentum  prefatusque  nuper  Dux,"  and  so  on.  "  Revocatio  dicti 
Parliamenti  ipsius  nuper  Regis  Ricardi  prefatum  nuper  Ducem  aut  Heredes  suos  absque  speciali 
mentione  de  eis  facta  in  eadem  nuUatenus  ledere  potuit,"  because  the  creation  of  dignities 
belongs,  not  to  parliament,  but  to  the  Crown ;  and  because  the  act  that  abolished  the  acts  of 
the  parliament  did  not  abolish  by  name  the  creation  of  the  dukedom  :  And  therefore  they  come 
to  this  conclusion — We  need  not  say  whether  the  Earl  Marshal  takes  precedence  of  the  Earl  oi 
Warwick  ;  we  get  over  that  by  saying  that  you  are  clearly  still  Duke  of  Norfolk. 

But,  my  Lords,  how  does  that  affect  this  case  ?  This  appears  to  me  to  have  no  bearing  upon 
the  case  before  your  Lordships  ;  all  the  indicia  referred  to  there  as  proving  that  the  dukedom 
of  Norfolk  was  not  annihilated,  are  wanting  here.  This  title  was  struck  at  by  name,  not  the 
title  of  the  Duke  of  Montrose,  but  the  titles  which  had  been  created  by  the  king  subsequendy 
to  the  preceding  February  were  struck  at  nofninatim.  It  therefore  appears  to  me  that  the  case 
of  the  dukedom  of  Norfolk  is  no  precedent  at  all  in  this  case.  It  would,  indeed,  have  been  a 
precedent,  if,  instead  of  the  Rescissory  Act,  there  had  been  an  act  of  parliament  passed 
revoking  some  prior  act  of  parliament  of  James  the  Third,  but  that  is  not  the  case.  The  Act 
Rescissory  has  abolished  the  title  of  the  Du're  of  Montrose,  not  because  it  abolished  any  prior 
act  of  parliament,  but  because  it  abolished  all  new  dignities  that  had  been  created  by  James  the 
Third. 
But,  my  Lords,  I  do  not  think  that  was  very  much  relied  upon ;  but  the  main  reliance,  in 
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shorty  the  only  thing  which  appeared  to  me  to  raise  the  semblance  of  any  fair  doubt  upon  the 
subject,  was  the  decision  in  what  has  been  called  the  Glencaim  case.  But  I  think  that  that  also 
entirely  fails  as  a  precedent,  and  ought  not  to  have  any  influence  with  your  Lordships  in  this 
<:ase.  The  Glencaim  case  may  be  shortly  stated  thus  : — The  dukedom  of  Montrose  was  created, 
as  I  have  already  stated,  on  the  i8th  of  May  1488.  A  few  days  afterwards,  I  think  on  the  28th 
of  May,  ten  days  afterwards,  the  then  Lord  Kilmaurs  was,  by  the  same  king,  and  for  the  same 
cause,  created  Earl  of  Glencaim.  Now  the  argument  which  was  pressed  with  regard  to  this 
case  is  this.  It  has  been  established,  they  say,  that  the  earldom  of  Glencairn  was  not  destroyed 
by  the  Act  Rescissory  ;  therefore  it  follows  that  the  dukedom  of  Montrose  was  not  destroyed. 

My  Lords,  in  the  first  place,  I  do  not  think  that  the  two  do  stand  necessarily  in  the  same 
category  ;  but  then,  further,  I  do  not  think  it  ever  has  been  so  determined  that  the  earldom  of 
Glencaim  was  not  affected  by  the  Act  Rescissory  as  that  it  can  at  all  bind  your  Lordships. 

The  circunstances  were  these  : — First  of  all,  as  to  the  contemporanea  expositio  as  to  Lord 
Glencaim,  exactly  the  same  series  of  facts  occurred  as  those  which  occurred  with  regard  to  the 
dukedo.n  of  Montrose.  The  Earl  of  Glencaim  sat  after  the  Act  Rescissory,  or  rather  his  son  was 
served  heir  to  his  father,  not  as  Earl  Glencaim,  but  as  Lord  Kilmaurs  ;  and  he  always  sat  in  parlia- 
ment as  Lord  Kilmaurs  There  was  an  action  brought  by  the  executors  of  the  former  lord,  and 
he  is  described  in  that  action  as  Lord  Kilmaurs.  He  died,  I  think,  in  1492,  and  was  succeeded 
by  his  son  Cuthbert.  Now  this,  I  think,  is  a  most  extraordinary  confirmation  of  the  suggestion 
that  everybody  understood  that  the  earldom  of  Glencaim  was  annihilated  by  that  act  of  par- 
liament. The  first  earl,  who  was  killed  at  the  same  battle  at  which  James  the  Third  fell,  was 
succeeded  by  his  son  Robert,  who  lived  only  two  or  three  years  afterwards,  and  then  Robert  was 
succeeded  by  his  son  Cuthbert.  Some  years  elapsed  and  things  were  getting  a  little  quiet ;  but 
Cuthbert  executes  a  great  quantity  of  instruments,  always  describing  himself  as  Lord  Kilmaurs. 
Why  was  that,  if  it  was  not  understood  that  the  earldom  of  Glencairn  had  been  abolished  and 
annulled?  "cassez  et  annuUez."  Why  did  he  describe  himself  as  Lord  Kilmaurs?  And  what 
strikes  me  as  not  being  at  all  an  unimportant  thing  is  this,  some  of  these  instruments  were 
handed  in  to  your  Lordships  with  his  seal  appended  to  them — a  large  seal  as  big  as  a  crown- 
piece,  such  as  seals  were  in  those  days — and  it  has  this  upon  it, — ^*  Sigilium  Cuthberti  Domini 
Kilntaursy  So  that  he  had  a  seal  engraved  by  that  title, — it  could  not  have  been  his  ancestors^ 
seal,  for  Robert  was  his  father,  and  Alexander  his  grandfather  ;  but  he  must  himself  have  had 
a  seal  engraved  with  the  title  '*  Sigillum  Cuthberti  Domini  Kilmaurs. ''  Under  that  title  he  sat 
in  parliament,  executed  deeds,  and,  in  short,  did  every  act  that  could  be  done. 

Then,  again,  it  appears  that  the  property  included  in  the  grant  to  the  Earl  of  Glencaim, 
consisting  of  the  property  of  Drummond  and  Duchray,  never  was  enjoyed  by  the  Earls  of 
Glencairn,  but  passed  away  to  different  families.  I  think  some  of  the  property  is  the  property 
now  of  the  noble  duke,  the  present  Duke  of  Montrose.  However,  that  is  immaterial ;  it  was 
not  the  property  of  the  Earl  of  Glencaim.  There  was,  therefore,  at  that  period,  everything  to 
indicate  that  these  parties — just  as  the  Duke  of  Montrose  did  at  the  time — supposed  that  their 
titles  had  been  struck  at  by  the  Act  Rescissory. 

The  new  king,  James  the  Fourth,  married  in  the  year  1503,  and  it  is  natural  to  expect  that 
upon  that  occasion  new  titles  would  be  created — ^such  being  the  custom  at  a  coronation  or  marriage. 
We  know,  upon  the  most  authentic  evidence,  that  in  the  year  1 503,  just  about  the  date  of  the 
marriage,  one  Scotch  nobleman  or  gentleman  of  distinction,  one  of  the  Hamiltons,  was  made 
Earl  of  Arran.  We  know  that  there  is  a  charter.  We  have  also  contemporaneous  history  to 
guide  us.  I  will  suppose  this  for  a  moment  to  be  but  doubtful  evidence — ^that  is,  doubtful  whether 
it  is  what  we  could  legally  accept.  History  says  that  three  noblemen  were  created;  we  know 
that  another  was  created,  namely,  that  the  ancestor  of  the  present  Duke  of  Montrose  was  then 
created  Earl  of  Montrose.  We  then  find  that  from  that  time,  I  think  so  early  as  1 504,  Lord 
Kilmaurs,  who  had,  in  an  immense  number  of  instances,  been  always  called  Lord  Kilmaurs,  not 
only  on  his  own  seal,  but  in  transactions  with  the  Crown,  and  in  transactions  with  private  persons, 
is  again  designated  ''Earl  of  Glencairn,"  and  so  from  that  time  downwards  he  and  all  his 
descendants  continued  to  be  called  Earls  of  Glencaim.  Independently  of  any  historical  evidence, 
what  is  so  extremely  natural  as  to  imagine  that  if  he  had  made  his  peace  again  with  the  Crown, 
the  king  would  give  him  back  his  title  of  Earl  of  Glencaim,  and  create  him  Earl  of  Glencaim. 
The  fact  that  we  do  not  find  the  grant  seems  to  me  perfectly  immaterial.  We  all  know  very 
well  that  we  should  be  thrown  into  difficulties  as  to  many  of  our  possessions,  if  the  circumstance 
of  a  grant  350  years  ago  not  being  forthcoming  were  considered  important.  We  should  be  acting 
upon  principles  which,  in  fact,  do  not  guide  us  in  the  ordinary  circumstances  of  life.  Therefore, 
my  Lords,  it  appears  to  me,  that  what  happened  to  the  Earl  of  Glencaim  after  the  passing  of 
the  Act  Rescissory  is  just  exactly  what  you  would  have  anticipated.  He  is  always  called  from 
that  time  ''  Lord  Kilmaurs."  He  has  none  of  the  property  which  was  granted  to  him  by  the 
original  grant  of  the  earldom  of  Glencaim — he  is  always  designated  "  Lord  Kilmaurs  " — he  sits 
in  parliament  as  ''  Lord  Kilmaurs  " — he  has  his  seal  engraved  as  ''  Lord  Kilmaurs  " — ^and  so  he 
continues,  down  to  a  period  just  after  the  time  at  which  nothing  could  be  so  probable  as  that 
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he  should  be  again  created  Earl  of  Glencaim.  From  that  time  we  hear  him  called  the  Earl  of 
Glencairn.  Is  not  the  inference  almost  irresistible,  that  at  the  same  time  that  Lord  Hamilton  vas 
created  Earl  of  Arran,  and  at  the  same  time  that  Lord  Graham  was  created  Earl  of  Montrose, 
Lord  Kihnaurs  was  created  Earl  of  Glencairn  ?  We  cannot  entirely  reject  the  information  we 
gain  from  antiquarian  books.  We  lind  there  a  long  description  given  of  the  belting  of  these 
noblemen.  But  if  we  had  no  trace  of  it  at  all  from  that  source,  I  should  think  the  inference 
that  such  was  the  fact,  not  only  not  an  unnatural  one,  but  one  at  which  your  Lordships  could 
hardly  fail  to  arrive. 

My  Lords,  that  being  the  evidence  contemporaneous,  if  I  may  say  so,  I  now  come  to  the  only 
other  transaction  to  which  I  shall  think  it  at  aU  necessary  to  call  your  Lordships'  attention.  That 
is  what  is  supposed  to  make  this  a  res  judicata  in  favour  of  the  present  applicant.  It  has  been 
truly  remarked,  that  nobody  could  be  so  tenacious  as  the  Scotch  nobles  were  of  their  precedence: 
and  this  observation  leads  me  to  advert  to  a  remark  which  was  made,  but  which  did  not  make 
much  impression  upon  my  mind,  that  the  sittings  of  these  noblemen,  one  as  Earl  of  Crawford 
instead  of  Duke  of  Montrose,  and  the  other  as  Lord  Kilmaurs  instead  of  Earl  of  Glencaim, 
might  be  regarded  according  to  the  custom  prevailing  among  foreign  nobility,  who  often  take 
not  the  highest  title,  but  their  oldest  or  some  other  title;  and  that,  therefore, it  might  be  that  he 
called  himself  in  society  "Lord  Kilmaurs*'  instead  of  "  Earl  of  Glencairn."  But,  my  Lords,  the 
sitting  in  parliament,  and  getting  ranked  as  a  baron,  when  he  had  a  higher  title,  is  not  an  act 
which  a  Scotch  nobleman  would  have  done  unless  he  had  been  compelled  to  do  so.  I  cannot 
think,  therefore,  that  that  is  entitled  to  very  great  weight. 

Another  observation  which  I  would  make,  and  which  I  had  almost  forgotten,  relative  to  those 
past  times  is  this,  that  I  cannot  conceive  anything  in  the  world  so  excessively  improbable  as 
that,  if  there  were  in  1 503,  at  the  time  of  the  king's  marriage,  a  Duke  of  Montrose  in  existence, 
the  king  wishing  to  confer  a  favour  upon  Lord  Graham  should  create  him  Earl  of  Montrose. 
That  of  itself,  I  think,  irresistibly  shews  that  it  was  not  understood  at  that  time  that  there  was 
any  dukedom  of  Montrose  existing.  That,  however,  is  rather  out  of  the  course  of  the  present 
argument. 

My  Lords,  I  will  now  proceed  to  the  only  remaining  question  with  regard  to  the  precedency 
of  the  earls,  which  led  to  the  litigation  in  the  17th  century.  Just  after  the  accession  of  James 
the  Sixth — ^James  the  First  of  England — to  the  Crown  of  this  realm,  there  seems  to  have  arisen 
a  dispute  in  the  Scotch  parliament  as  to  precedence.  A  decree  of  ranking,  as  it  is  called,  was 
made,  I  believe,  by  the  parliament  itself,  in  which  they  classed  the  Peers  according  to  their  order. 
They  classed  the  five  following  noblemen  in  this  way — the  Earl  of  Eglinton,  the  Earl  of  Montrose, 
the  Earl  of  Cassilis,  the  Earl  of  Caithness,  and  the  Earl  of  Glencaim.  That  was  the  way  in 
which  they  were  ranked,  putting  Lord  Glencaim  below  Lord  Eglinton  and  the  others.  In  161  (^ 
Lord  Glencairn  being  dissatisfied  with  this,  instituted  a  proceeding  in  the  Court  of  Session  to 
have  it  corrected,  alleging  that  he  took  precedence  of  those  other  nobleman.  The  Court  of 
Session  came  to  the  conclusion  that  he  was  right,  and  that  he  took  precedence  of  the  Earl  of 
Eglinton  and  the  Earl  of  Cassilis,  nothing  being  said  about  the  other  two,  and  for  this  reason, 
that  they  had  never,  as  we  should  say,  been  made  defendants — ^had  never  been  heard;  and 
therefore  the  decree  of  the  Court  could  not  affect  them.  My  Lords,  the  consequence  of  that  was 
a  very  absurd  state  of  things ;  because  Lord  Eglinton  and  Lord  Cassilis  were  put  down  at  the 
bottom,  they  could  not  affect  the  Earl  of  Montrose  nor  the  Earl  of  Caithness ;  but  after  the  Earl 
of  Caithness  there  came  the  Earl  of  Glencairn,  then  the  Earl  of  Eglinton,  and  then  the  Earl  of 
Cassilis.  Against  that  decision  there  was.  a  further  appeal  on  the  part  of  those  who  had  been 
put  down  improperly;  and  in  161 7  the  decision  of  1610 was  reversed,  and  the  old  order  restored. 
And  then,  again,  a  further  proceeding  was  instituted,  at  least  so  it  was  alleged,  that  the  Earl  of 
Glencairn' s  title  took  precedence  (dated  from,  I  think,  1488)  of  the  Earl  of  Eglinton' s,  the  date 
of  whose  title  does  not  very  clearly  appear,  but  might  have  been  some  ten  or  twenty  years  after- 
wards. In  this  confused  state  of  things,  there  having  been  first  a  decreet  of  ranking  in  one 
way,  corrected  afterwards  by  the  Court  of  Session  in  another  way,  it  appears  that  the  Earl 
of  Glencaim  had  made  great  favour  with  King  Charles  the  First,  and  in  the  year  1637  King 
Charles  the  First  took  upon  himself  to  issue  letters  patent  confirming  the  original  grant  of 
1488.  Now,  I  need  not  tell  your  Lordships  that  though  the  Crown  is  the  fountain  of  honour, 
and  King  Charles  might  have  created  the  earl  Duke  of  Glencairn  if  he  had  thought  fit,  or 
bestowed  upon  him  any  other  title,  yet  the  Crown  cannot  set  up,  as  a  valid  grant,  that  which 
has  been  annulled  and  declared  invalid  by  an  act  of  parliament  Charles  the  First  did  that; 
and  in  consequence  of  that  Lord  Glencaim  again  applied,  by  a  summons  of  reduction,  I  think, 
to  the  Court  of  Session  in  Scotland.  It  certainly  does  seem  to  us,  in  these  days,  rather  strange 
that  the  question  of  the  precedency  of  these  two  noble  earls  should  have  occupied  the  courts 
in  one  way  or  another  for  nearly  half  a  century,  but  so  it  did;  and  finally,  having  gone 
through  such  a  course  of  litigation  as  it  is  sickening  almost  to  look  at,  in  January  1648,  old  style, 
(1649  new  style,)  only  a  few  days  before  the  execution  of  Charles  the  First,  the  Court  of  Session 
decreed  in  favour  of  the  Earl  of  Glencairn — ^that  is  to  say,  it  decreed  that  the  original  charter 


853]  MONTROSE  PEERAGE  CLAIM.      [Z.  Cranworth  Z.  C]     295 


was  still  in  force,  and  that  he  therefore  took  precedence  of  the  Earl  of  Eglinton,  who  had  only 
been  created  (the  exact  date  is  not  material)  some  time  after  the  original  grant  had  been  made 
to  the  Earl  of  Glencairn.  Well,  what  happened  upon  that  ?  Why,  the  Earl  of  Eglinton,  who, 
I  suppose,  was  on  the  other  side  in  the  politics  of  the  day,  went  before  the  parliament  of  Scotland, 
and  in  the  following  year  parliament  reversed  what  the  Court  of  Session  had  done.  So  that 
firom  that  time  the  Earl  of  Eglinton  took  precedence  of  the  Earl  of  Glencairn.  Then  came  the 
Commonwealth,  and  then  in  1660  the  Restoration,  and  in  1661  the  act  of  parliament,  which  had 
revoked  the  decree  of  the  Court  of  Session,  was  swept  away;  so  that  the  decree  of  1648  was  set 
up  again. 

Nowy  what  is  said  is  this — ^not  that  it  touches  the  Montrose  case,  it  has  nothing  to  do  with 
It  except  as  a  precedent — ^but  that  the  Court  of  Session,  being  a  competent  tribunal,  decided 
in  1648  something  which  necessarily  shews  that  the  Act  Rescissory  had  not  the  effect  of  destroying 
dignities^  and  that  if  that  was  so,  if  it  did  not  destroy  the  one,  it  could  not  have  destroyed  the 
other. 

Nowy  my  Lords,  in  the  first  place,  I  must  observe, — ^not  that  I  attribute  much  weight  to  the 
argument— that  in  the  course  of  the  discussion  upon  the  hearing  of  that  case  before  the  Court  of 
Session,  I  see  it  was  distinctly  argued  that  the  case  of  the  Duke  of  Montrose  differed  from  that 
of  the  Earl  of  Glencairn,  because  it  was  said  a  dukedom  is  in  every  sense  a  new  dignity,  and  that, 
therefore,  although  the  Act  Rescissory  may  have  destroyed  the  dukedom  of  Montrose,  it  does  not 
follow  that  it  destroyed  the  earldom  of  Glencairn.  Now,  the  force  of  that  argument  would  depend 
upon  this— What  is  the  meaning  of  "new  dignities?"  The  argument  would  be  very  good,  if 
**  new  dignities  ^  meant  creating  persons  to  dignities  which  had  been  unknown,  as  far  as  the 
subjects  of  Scotland  were  concerned,  up  to  the  time  of  that  creation.  But  it  has  no  weight  if  the 
true  interpretation  be,  as  I  consider  it  to  have  been,  that  it  meant  to  strike  at  dignities  which  had 
been  newly  given  to  the  persons  to  whom  they  had  been  granted. 

My  Lords,  the  Court  of  Session  came  to  the  conclusion  that  the  Earl  of  Glencairn  took 
precedence  of  the  Earl  of  Eglinton.  They  must  have  come  to  the  conclusion,  therefore,  that 
the  original  patent  was  in  force.  But,  my  Lords,  it  is  very  difficult  indeed  to  be  certain  that  one 
understands  exactly  the  principles  upon  which  the  Court  of  Session  proceeded  in  that  case.  I 
have  looked  through  the  proceedings  with  all  the  attention  that  I  could  give  to  them,  and  it 
appears  to  me,  that  there  was  before  the  Court  of  Session  no  evidence  of  sittings  in  parliament, 
except  sittings  which  shewed  that  the  Earl  of  Eglinton  never  sat  as  Earl  of  Eglinton  until  after 
the  time  when,  it  is  admitted  on  all  hands,  that  Lord  Glencairn  sat  as  Earl  of  Glencairn.  Lord 
Glencairn  certainly  sat  as  Earl  of  Glencairn  in"  1505.  There  is  an  instrument  granted  to  him, 
under  which  the  Crown  grants  him  something,  in  1504,  and  he  sat  as  Earl  of  Glencairn  in  1505. 
Now,  if  the  Court  of  Session  thought  there  was  no  evidence  that  ought  to  satisfy  them  that 
Lord  Montgomery  had  been  anything  but  Lord  Montgomery  until  a  period  later  than  1 504,  it 
was  not  necessary  for  the  justice  of  their  decision  that  they  should  have  said  a  word  about  the 
Act  Rescissory.  No  doubt  the  Act  Rescissory  was  pressed  upon  them  in  argument,  but  there  is 
nothing  in  the  judgment  which  shews  that  they  acted  upon  the  Act  Rescissory  at  all.  It  may  be 
that  they  said,  we  can  only  see  in  what  order  these  parties  have  sat  in  parliament,  and  we  see 
that  the  Earl  of  Glencairn  sat  as  earl  in  parliament  at  a  time  which  must  have  given  him 
precedence.  That  might  have  been  the  ground  upon  which  they  decided.  But,  my  Lords,  it  is 
idle  not  to  see,  that  to  derive  any  precedent  to  guide  your  Lordships  from  the  transactions  of 
those  troublous  times,  would  be  really  to  shut  your  eyes  to  what  must  have  been  the  truth  of  the 
case.  The  Court  of  Session  decided  one  way,  and,  as  a  matter  of  course,  parliament  decided 
the  other  way;  and  afterwards,  when  the  tables  were  again  turned,  the  new  parliament  revoked 
what  the  former  parliament  had  done.  It  is  very  difficult,  indeed,  to  arrive  at  anything  satisfactory 
from  transactions  occurring  at  that  period,  especially  in  matters  of  this  special  nature,  relating  to 
the  precedence  of  persons  no  doubt  taking  a  great  part  in  the  troubled  affairs  of  those  times.  I 
must,  however,  remark  this,  although  it  may  seem  like  a  paradox : — 1  believe  we  have  much  better 
means  of  judging  of  the  truth  of  the  case  after  the  lapse  of  350  years,  than  they  -had  after 
the  lapse  of  1 50  years.  That  seems,  I  say,  paradoxical,  but  there  is  nothing  like  a  paradox  in  it  when 
the  matter  is  looked  at  calmly.  1 50  years  is  a  space  of  time  just  as  completely  annihilating 
everything  like  oral  testimony,  or  even  traditionary  testimony,  of  the  transactions  which  had 
preceded  it,  as  350  years.  I  was  going  to  say  that  we  know  no  more,  or  little  more,  of  transactions 
150  years  back,  than  of  those  which  occurred  350  years  back ;  but  perhaps  it  would  not  be  quite 
correct  to  say  that,  because  the  altered  state  of  society,  and  the  multiplication  of  printing,  and 
the  great  facilities  for  transmitting  knowledge,  render  our  position  very  different  in  that  respect 
from  that  of  our  ancestors ;  but  I  very  much  doubt  whether,  in  the  reign  of  Charles  the  First, 
even  independently  of  the  troubles  of  the  times,  they  were  in  the  least  better  position  to  investigate 
the  truth  of  a  case  which  happened  in  the  reign  of  James  the  Third  than  we  are  in  the  reign  of 
Queen  Victoria.  I  am  the  more  borne  out  in  saying  that  by  this  circumstance,  that  I  observe 
that  there  are  a  great  quantity  of  documents  now  before  your  Lordships,  illustrating  and  throwing 
light  upon  this  subject,  which  were  not  before  the  Court  of  Session ;  because  all  the  documents 
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■which  they  had  are  referred  to  your  Lordships,  and  you  Klive  now  many  which  they  had  not  the 
advantage  of  consulting.  Therefore,  I  am  of  opinion  that  that  which  can  only  be  looked  at  as 
a  precedent,  is  not  a  precedent  which  can  or  ouj^ht  to  be  looked  at  as  a  precedent  guiding  your 
Lordships  in  this  case.  But  if  it  is  to  be  relied  upon  at  all  as  a  precedent,  it  appears  to  me  that, 
taking  the  whole  of  the  Glencaim  case,  it  is  a  precedent  against,  and  not  for,  the  claimant.  The 
grant  in  the  Glencairn  case  was  an  original  grant  to  Lord  Kilmaurs,  "et  haeredibus  suis" — that 
is,  in  the  immediate  line  of  the  Earls  of  Glencaim.  Those  who  resist  the  claimant's  case  say 
that  the  earldom  must  be  dated,  not  from  that  patent,  but  from  some  lost  patent,  about  the  year 
1503.  But  the  immediate  male  line  became  extinct  in  the  year  1796.  Now,  my  Lords,  the 
presumption  of  law  is,  if  you  have  not  the  grant  of  a  dignity,  that  the  grant  is  to  the  party,  and  to 
the  heirs  male  of  his  body.  That  line  thus  becoming  extinct,  the  party,  who  would  not  be  the 
heir  male  of  the  first  Earl  of  Gbncaim,  but  who  would  be  the  heir  general  of  the  party  to  whom 
the  grant  was  made  in  1488,  when  the  grant  was  certainly  to  heirs  general,  petitioned  the  Crown; 
and  the  question  came  to  be  considered  in  your  Lordships*  House,  whether  that  party  had  made 
out  his  title  to  the  earldom  of  Glencaim.  He  certainly  made  out  that  he  was  the  heir  general 
of  the  original  Earl  of  Glencairn.  Why  was  it,  therefore,  that  this  House  held  that  he  had  not 
made  out  his  title?  For  this  reason, — that  the  House  held  that  the  earldom  cf  Glencairn  bad 
been  granted,  not  under  that  patent  of  1488,  but  under  some  lost  patent,  the  presumption  as  to 
which  was,  that  it  was  not  a  grant  to  heirs  general,  but  to  heirs  male.  Now,  my  Lords,  that 
decision  could  proceed  only  on  the  presumption  that  the  Act  Rescissory  was  in  force — there  was 
nothing  to  annihilate  the  first  patent  but  the  Act  Rescissory.  That  was  the  judgment  of  my  Lord 
Loughborough,  who  entered  into  the  case  in  a  very  elaborate  manner.  I  do  not  feel  it  necessary 
to  advert  further  to  the  arguments  upon  which  that  noble  and  learned  Lord  came  to  the  conclusion 
that  the  original  grant  had  been  annihilated ;  but  he  was  distinctly  of  that  opinion.  And  for 
myself,  I  think  that  that  is  a  precedent  upon  which  your  Lordships  may  rely  with  infinitely  more 
satisfaction,  than  upon  what  took  place  in  the  Court  of  Session  and  in  parliament  in  the  troublous 
times  which  occurred  at  the  end  of  the  reign  of  Charles  the  First. 

My  Lords,  for  the  reasons  1  have  stated,  1  think  that  these  precedents  do  not  at  all  touch  the 
case,  or  impugn  the  conclusion  at  which  I  have  arrived.  It  seems  to  me  to  be  abundantly  made 
out  that  the  Act  Rescissory,  even  if  there  had  been  no  authority  upon  the  subject,  must  have 
annihilated  these  dignities.  All  contemporaneous  usage  shews  that  it  was  so  understood. 
Everything  that  has  been  done  since  has  been  done  upon  the  assumption  and  upon  the  footing 
of  these  having  been  annihilated.  Three  centuries  and  a  half  have  elapsed  without  any  claim  to 
this  dukedom  being  made ;  which  is  at  least  a  strong  argu  nent  to  shew  that  there  was  some  reason 
why  the  claim  has  not  sooner  been  made.  And  for  the  reasons  I  have  stated,  I  am  of  opinion 
that  this  claim  has  not  been  made  out. 

I  shall  therefore  take  the  liberty  of  moving  your  Lordships  to  come  to  this  resolution  : — "That 
the  charter,  bearing  date  the  i8th  of  May  1488,  by  which  James  the  Third  of  Scotland  granted 
the  dukedom  of  Montrose  to  David  Earl  of  Crawford  et  hcEredibus  suiSy  was  annulled  and  made 
void  by  the  act  of  the  first  year  of  the  reign  of  King  James  the  Fourth  of  Scotland,  called  the 
Act  Rescissory  ; "  and  "  that  the  grant  of  the  dukedom  made  by  King  James  the  Fourth  to  the 
said  David  Earl  of  Crawford  in  1489,  was  a  grant  for  the  term  of  his  life  only;  and  that  the 
petitioner,  James  Earl  of  Crawford  and  Balcarres,  has  not  established  any  title  to  the  dukedom 
of  Montrose  (created  in  1488).'' 

Lord  St.  Leonards. — My  Lords,  my  noble  and  learned  friend  has  gone  so  very  much  at 
length  into  the  facts  of  this  case,  which  facts  have  also  been  so  recently  before  your  Lordships, 
that  I  shall  trouble  you  very  little  by  a  recapitulation  of  those  facts. 

My  Lords,  if  you  look  at  a  few  of  the  leading  points  of  this  case,  it  will  be  seen  at  once  with 
what  great  difficulties  the  claimant  has  had  to  contend  all  through.  Independently  of  any  nice 
questions  arising,  the  case  lies  in  the  smallest  possible  compass.  The  dukedom  was  created  in 
May  1488,  and  created  in  most  express  terms,  so  as  to  give  the  estate  of  inheritance  to  all  the 
heirs.  I  am  not  now  entering  into  the  question,  whether  it  might  or  ought  not  to  be  confined 
to  heirs  male ;  but,  generally,  the  words  conveyed  it  to  heirs.  The  king  who  granted  it  died 
within  a  few  weeks  of  the  grant.  It  was  granted  in  consequence  of  the  aid  which  the  newly 
created  duke  had  personally  given  to  the  monarch  who  granted  it  in  the  field  of  battle.  The 
monarch  himself  died  in  another  field  of  battle  within  a  few  weeks  afterwards,  and  his  successor, 
upon  ascending  the  throne,  issued  a  proclamation  annulling  all  grants  which  had  been  made  by 
his  predecessor  from  the  2d  of  February,  which  date  overreached  the  date  of  the  grant  of  this 
du'cedom.  And  all  the  accounts  we  have  of  those  times  would  lead  to  this  conclusion,  that  the 
reign  of  James  the  Third  was  considered  by  his  successors  and  by  parliament  to  have  ended 
really  upon  the  2d  of  February,  although  he  did  not  die  till  the  latter  end  of  that  year. 

Now,  my  Lords,  under  these  circumstances,  after  a  proclamation  had  been  made,  parliament 
met,  and  the  act  which  has  been  commonly  called  the  Act  Rescissory  was  passed.  Without 
entering  at  this  moment  into  its  construction,  nobody  will  deny  that  at  least  it  was  open  to  the 
construction  which  has  now  been  put  upon  it,  namely,  that  it  struck  at  this  newly  created. 
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dignity,  and  annulled  that  dignity.  We  find  that  that  construction  was  acted  upon — if  not  acted 
upon  by  the  duke  himself,  it  was  certainly  acted  upon  by  the  Crown.  The  duke  ceasing  then  to 
be  duke,  and  being  Earl  of  Crawford,  not  being  in  favour,  of  course,  with  the  successor,  was  put 
under  terms  very  onerous  to  himself,  but  ultimately,  in  the  very  next  year,  was  received  into 
favour.  What  was  the  favour  1  A  re-grant  of  the  du'cedom  to  him  for  life.  I  am  not  now 
talking  of  the  property  which,  with  the  du'tedom,  had  been  granted  a  few  months  before — less 
than  twelve  months — to  him  and  his  heirs  general.  A  re-grant  of  the  same  dukedom  was  made 
to  him  for  life.  The  duke  enjoyed  the  dukedom  for  life  ;  he  married,  and  his  duchess,  as  his 
widow,  enjoyed  her  rank  and  title  as  duchess  during  the  whole  of  her  life,  which  extended  to  a 
very  late  period.  But  the  du'ce's  successor  took  no  title  of  du'ce,  and  no  claim  has  been  ever 
made  to  that  dukedom  for  three  centuries  and  a  half.  You  see,  therefore,  my  Lords,  what 
difficulties  the  claimant  must  have  had  to  contend  with  to  establish  his  claim  to  the  dukedom. 
Primd  facie  upon  half  a  dozen  facts,  it  seemed  almost  impossible  that  such  a  claim  could  be 
substantiated. 

I  wish  to  say  one  word  about  time.  Time,  as  time,  in  regard  to  dignities,  goes,  I  may  say, 
for  nothing.  The  great  title  which  is  possessed  by  a  noble  and  learned  friend  of  mine,  now 
present  (the  Earl  of  Devon),  had  certainly  not  been  claimed  for  a  very  long  time ;  but  then, 
observe,  there  was  nothing  striking  at  that  dignity.  The  title,  if  it  were  good,  remained  just  as 
good  as  it  was  the  moment  after  the  grant  was  made.  But  it  was  a  question  of  construction  of 
the  limitation,  no  question  arising  as  to  the  annulling  or  destruction  of  the  title  which  had  been 
granted.  But,  my  Lords,  it  may  well  deserve  consideration,  whether  it  would  not  be  wise  to  put 
some  limit  of  time  upon  a  claim  to  peerage,  in  order  to  prevent  such  enormous  expense  and  such 
consumption  of  time,  as  must  very  often  take  place  in  regard  to  claims  of  ancient  peerages.  In 
the  case  which  is  before  your  Lordships  at  this  moment,  look  at  what  you  have  had  to  travel 
through,  look  at  the  mass  of  evidence  before  you,  more  or-  less  bearing  upon  the  case.  And  if 
the  investigation  of  the  case  had  been  left  to  the  Crown  alone,  and  the  Crown  had  not  thought 
proper  to  incur  the  expense  of  procuring  evidence  counter  to  the  claim,  although  my  apprehension 
is  that  your  Lordships  would  have  come  to  the  same  conclusion,  yet  you  would  not  have  come 
to  that  conclusion  so  satisfactorily  as  you  will  probably  now  do.  But  then  that  claim  has  aroused 
another  of  your  Lordships.  Naturally  enough,  the  noble  duke  (of  Montrose)  who  possesses  his 
title  under  a  later  grant,  must  have  felt  unwilling,  unless  with  right  on  its  side,  that  the  more 
early  du'cedom  of  the  same  name  should  be  established.  No  doubt  the  noble  claimant,  in  the 
most  handsome  way,  declared  that  if  he  should  succeed,  he  would  be  willing,  with  the  aid  of 
parliament,  to  take  another  title,  and  not  to  interfere  with  that  of  the  noble  duke.  But  still  it 
was  natural  that  there  should  be  that  feeling,  and  it  has  led  to  a  great  mass  of  evidence  being 
produced,  no  doubt  at  great  expense,  not  by  the  Crown,  but  by  the  noble  duke,  who  is  now  in 
the  House,  which,  having  been  produced  by  him,  has  been  made  use  of  by  the  Crown,  and  which 
has  elucidated  this  case  in  a  manner  in  which  it  never  could  have  been  without  that  evidence. 

My  Lords,  there  are  a  few  questions  of  law  and  some  other  matters  arising,  upon  which  I 
shall  detain  your  Lordships  for  as  short  a  time  as  I  possibly  can,  after  the  ample  discussion  which 
this  case  has  undergone  by  my  noble  and  learned  friend.  The  first  document,  the  charter, 
admits  of  no  doubt,  and  when  you  come  to  contrast  it  with  the  re-grant,  it  is  of  great  importance 
to  bear  in  mind  that  the  original  grant  was  to  the  Earl  of  Crawford  as  duke,  and  to  his  heirs 
general.  And  there  was  a  grant  in  the  same  patent  of  certain  estates,  which  I  have  no  doubt 
were  then  of  considerable  importance,  which  were  erected  into  a  regality,  and  which  would 
Constitute  the  du'cedom,  and  would  descend  to  the  heirs  general. 

Then,  my  Lords,  when  James  the  Fourth  ascended  the  throne,  as  I  have  already  stated,  he, 
by  a  proclamation,  annulled  all  the  previous  grants  of  his  father,  his  predecessor,  from  the  pre- 
ceding 2d  of  February.  That  proclamation,  as  has  been  truly  stated  at  the  bar,  could  not  by 
law  operate  to  destroy  those  grants.  That  I  freely  admit.  But  it  shews  the  intention  of  the 
Crown  to  strike  at  those  grants.  It  is  probable  that  some  of  the  property  which  had  been 
granted  to  the  duke  or  to  others  had  been  resumed  by  the  Crown,  and  had  been  granted  away 
before  the  Act  Rescissory.  That  was  considered  as  impugning  the  authority  of  that  act,  and  it 
was  said — ^This  was  a  mere  act  of  violence  and  power,  for  you  find  that  this  property  was 
re-granted  by  the  Crown  before  the  original  grantee  had  lost  his  title  to  it.  That  may  be  true 
enough,  but  it  was  granted  after  the  proclamation  with  the  intention  of  the  Crown,  and  with  the 
knowledge  of  the  Crown,  that  those  grants  would  be  defeated  by  parliament ;  and  almost 
the  first  act  of  the  parUament,  which  met  early  in  October  1488,  was  to  pass  the  Act 
Rescissory. 

Now,  my  Lords,  a  question  has  been  raised  upon  the  meaning  and  effect  of  this  act  of 
parliament.  Your  Lordships  have  heard  a  great  deal  about  a  rebel  act  of  parliament,  and  about 
loyal,  dutiful,  and  excellent  subjects,  and  so  on.  Those  are  subjects  which  have  occupied  a  great 
deal  of  time  at  the  bar,  but  which  cannot  receive  the  slightest  attention  from  your  Lordships  in 
disposing  of  this  matter.  It  signifies  not  whether  they  were  loyal  or  disloyal.  The  question  is. 
What  is  the  true  constru:tion  in  law  of  the  grants,  and  what  was  the  operation  of  the  act  of 
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parliament  ?  Because  it  should  be  borne  in  mind,  that  loyalty  to  one  sovereign  was  disloyalty  to 
another.  He  who  was  loyal,  in  his  last  moments,  to  James  the  Third,  was  disloyal  to  James  the 
Fourth.  It  would  have  been  just  the  reverse  if  the  other  party  had  succeeded,  and  every  step  in 
these  proceedings  shews  that  that  was  the  principle  that  was  acted  upon. 

My  Lords,  I  now  come,  first,  to  the  construction  of  this  act.  The  learned  counsel  at  the  bar, 
dwelling  upon  the  supposed  merits  of  the  Duke  of  Montrose  as  a  loyal  subject,  said.  How  can  it 
be  possible  to  construe  these  words  as  striking  at  the  dignity  conferred  upon  so  loyal  and  excellent 
a  subject  ? — that  is,  a  loyal  and  excellent  subject  to  James  the  Third,  but  not  so  esteemed  by 
James  the  Fourth,  till  he  restored  him  partly  again  to  his  £avour.  The  original  grant  of  the 
dukedom  set  forth  expressly  that  one  consideration  for  that  grant  was  the  duke's  services  upon  the 
field  of  Blackness.  Why,  of  course,  there  was  nothing  that  could  have  operated  so  strongly 
against  the  duke  with  James  the  Fourth,  as  that  very  act  which  had  caused  this  special  favour 
to  be  shewn  to  him  by  James  the  Third. 

Then  comes  this  act  of  parliament,  upon  which  I  have  never  been  able,  from  the  first  moment 
down  to  the  present,  during  all  the  arguments,  day  by  day,  to  entertain  the  slightest  doubt.  It 
is  in  these  words  : — "  liemy  regarding  the  proclamation  made  at  Scone,  it  is  statute  and  ordained, 
that  all  alienations  of  lands,  heritage,  long  leases,  feufirms,  offices,  tailzies,  blenchfirms,  creation 
of  new  dignities  granted  or  given  to  any  person  or  persons,  what  estate,  condition  or  degree  that 
Qver  they  be  of,"  (which  certainly  would  include  nobles,  earls  as  well  as  dukes,)  ''  since  2d  day 
of  February  last  by  past.''  Your  Lordships  will  recollect  that  that  is  the  date  which,  beyond  all 
possibility  of  doubt,  they  had  assigned  as  the  real  termination  of  the  reign  of  James  the  Third. 
By  whom?  not  "by  our  late  Sovereign  James  the  Third,'*  but  "by  late  our  Sovereign  Lord's 
father."  Throughout  these  acts  of  parliament,  in  all  the  places  in  which  he -is  referred  to,  be  is 
spoken  of  as  the  present  '^  king's  father,'"  and  not  as  the  "late  king."  It  is  not  ull  a  later  period 
that  they  refer  to  him  as  "  the  late  king."  They  treat  him,  therefore,  as  a  person  whoniade  these 
grants  without  having  the  authority  to  do  so.  Then  it  proceeds — "  by  late  our  Sovereign  Lord's 
father,  whom  God  assoil,  which  might  be  prejudicial  to  our  Sovereign  Lord,  and  to  the  Crown 
that  now  is,  be  cassed  and  annulled,  and  of  none  effect  nor  force  in  any  time  to  come,  because 
that  such  alienations,  gifts,  and  privileges,  were  granted  since  the  said  time,  for  the  assistance 
to  the  perverse  council  that  were  contrary  (to)  the  common  good  of  the  realm,  and  cause  of  the 
realm,  and  cause  of  the  slaughter  of  our  Sovereign  Lord*  s  father." 

Now,  the  true  construction  of  this,  I  submit  to  your  Lordships,  admits  of  no  doubt.  All  grants 
are  struck  at  '^  which  might  be  prejudicial  to  our  Sovereign  Lord,  and  the  Crown  that  now  is  " 
— all  are  to  "be  cassed  and  annulled."  The  expression  is  not  all  "which  may  be  prejudicial,'* 
but  the  expression  is  all  "which  might  be  prejudicial," — that  is  to  say,  "which"  but  for  this  act, 
but  for  what  we  are  now  doing,  "  might  be  prejudicial,"  because  they  were  granted  from  bad 
motives  against  the  Crown  "that  now  is."  It  would  have  been  a  totally  different  thing  if  they 
had  said  "  which  may  be  prejudicial ; "  then  there  might  have  been  some  opening  for  the  argu- 
ment that  has  been  attempted  to  be  founded  upon  these  words,  but  there  is  no  possibility  of 
arguing  the  thing,  as  it  appears  to  me,  when  you  take  the  words  as  they  actually  are.  All  grants 
are  struck  at  "  which  might  be  prejudicial"  Therefore  they  are  struck  at ;  because  so  they  might 
have  been  if  they  had  not  been  struck  at.  It  clearly  means  ^  which,"  but  for  this  provision, 
"  might  be  prejudicial,"  because  they  were  granted  to  persons  who  had  been  acting  adversely  to 
the  king  "  that  now  is,"  who  by  their  evil  counsels  caused  the  slaughter  of  the  late  king — ^tbat  is 
to  say,  we  are  not  to  be  answerable  for  killing  the  king,  but  they  are  to  be  held  responsible  for 
the  death  of  the  king,  who  gave  him  bad  counsels,  and  induced  him  to  go  into  the  field  against 
the  true  rights  of  his  subjects,  and  against  his  son,  whom  the  nobles  had  selected  as  their  future 
sovereign,  and  had  set  him  at  their  head.  I  apprehend,  therefore,  my  Lords,  that  with  respect 
to  this  act  of  parliament  there  is  no  room  for  any  doubt  or  question.  But  if  there  could  have 
been  a  question  at  the  time,  what  are  we  to  say  after  three  centuries  and  a  half  of  acquiescence 
in  the  construction  which  I  am  now  stating  to  your  Lordships  to  be  in  my  apprehension  clearly 
the  right  construction,  and  with  every  act  which  is  entitled  to  any  weight  that  has  taken  place 
during  that  long  course  of  time,  being,  as  it  appears  to  me,  when  properly  considered,  consistent 
with  the  construction  which  I  now  submit  to  your  Lordships,  to  be  the  true  construction.  It  is 
clear  that  the  duke  never  sat  in  parliament  upon  that  tide,  and  he  had  no  opportunity  of  doing 
so.  It  is  shewn  that  there  might  be  a  question  (which  I  will  not  enter  into)  whether  letters  patent 
had  been  granted.     I  will  assume  that  there  was  a  patent  granted. 

Now,  as  regards  this  other  dignity,  let  us  see  how  it  stands.  The  duke  insisted,  as  much  as 
any  man  could  do,  upon  his  title  as  duke.  Wherever  he  had  an  opportunity  of  making  use  of  the 
title,  in  a  way  which  could  not  be  prevented,  he  did  use  that  title.  That  is  beyond  all  question. 
It  appears  that  he  was  received  partially  into  favour.  And  it  has  been  much  contended  at  your 
Lordships'  bar,  that  it  was  impossible,  when  you  read  the  re-grant,  to  say  that  he  was  a  ^son 
whose  title  was  to  be  destroyed,  because,  referring  to  the  words,  ^  which  might  be  prejudicial,'* 
it  is  asked, — How  could  it  be  prejudicial  to  preserve  the  title  of  the  man  to  whom  this  re-grant 
was  made^  and  he  so  worthy  a  subject  ?  But  if  we  want  to  know  the  terms  upon  which  James  iv. 
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and  the  duke  were,  we  have  only  to  turn  to  the  protest  which  the  Duke  of  Montrose  executed  at 
his  own  place,  with  his  own  dependents  around  him,  and  there,  when  he  was  forced  to  surrender 
the  sheriffdom  of  Forfarshire,  he  takes  care,  behind  the  back  of  his  sovereign,  (for  which  I  do  not 
blame  him,)  to  express  his  griefs,  and  to  make  the  protest  in  question — looking  forward  to 
better  times,  in  order  to  save  his  rights,  if  by  law  they  could  be  saved.  I  will  read  these  few 
words  in  answer  to  the  argument  which  was  urged  so  much  at  length.  It  was  asked,  over  and 
over  again,  How  could  James  iv.  possibly  consider  this  subject  as  a  person  who  fell  ^thin  the 
former  act  of  parliament,  when  he  himself  treated  him  with  so  much  kindness?  Now  the 
kindness  was  this  : — He  wishes  all  men  to  know  this.  He  '*  very  lamentably  set  forth,  from  his 
certain  knowledge,  how,  after  the  great  displeasure  which  our  most  illustrious  and  serene  prince, 
James  king  of  Scots  the  Fourth,  had  conceived  against  his  person,  and  against  his  kinsmen, 
friends  and  men,  because  that  he  had  stood  and  constantly  adhered  to  the  last,  his  most  excellent 
king,  of  revered  memory,  James  the  Third,  at  Stirling,  and  elsewhere,  where  he  closed  his  last  day, 
to  whose  soul  the  Most  High  God  be  propitious,  in  which  place  he  sustained  many  blows, 
captures,  detentions,  injuries,  wounds,  and  was  ransomed  by  his  followers'" — and  then  the  king, 
by  his  letters  patent,  indulged  and  remitted  to  him  *' his  displeasure  of  every  sort,  in  this  manner 
conceived  against  him.*'  In  short  he  was  pardoned,  provided  he  renounced  and  resigned  the 
sherifTdom  in  favour  of  Lord  Gray,  who  was  to  hold  that  pardon  in  his  own  possession  until  the 
former  duke  had  resigned  this  hereditary  office — and  then  the  duke  '^  solemnly  protested  for 
remedy  of  law  at  a  fitting  season,  that  whatever  he  may  do  respecting  the  donation  of  his  office 
foresaid,  or  of  his  lands,  or  other  goods  or  things,  shall  not  prejudice  him  or  his  heirs  in  time  to 
come,  since  truly  he  is  constrained  to  do  this  through  such  fear  of  death  as  may  befal  a  constant 
man,  and  of  the  loss  of  his  heritage,'*  and  so  on. 

Your  Lordships  see  there  what  the  feelings  of  James  iv.  were  towards  this  nobleman,  and  the 
steps  which  he  took.  And  what  follows  upon  that  ?  There  is  a  procuratory  of  resignation  which 
comes  out  of  Lord  Gray's  muniment  room,  and  which,  for  the  purpose,  I  will  take  to  be  a  genuine 
instrument.  That  purports  to  be  a  resignation  by  the  duke,  calling  himself  by  that  name,  of  this 
office  to  the  Crown.  And  that  is  stated  to  have  been  at  Hailes,  which  is  near  to  Edinburgh.  It 
is  stated  also  to  have  been  in  the  king's  presence. 

Then,  my  Lords,  when  the  Crown  comes  to  act  upon  it,  you  see  at  once  the  difference  which 
has  just  been  pointed  out.  The  Crown  in  its  re-grant  to  Lord  Gray,  refers  not  to  a  surrender  by 
the  former  owner,  but  a  surrender  by  the  "  Earl  of  Crawford,"  which  would  be  his  proper  title 
if  that  act  of  1488  had  struck  at  the  dukedom ;  and  it  re-grants  the  office  to  Lord  Gray,  as 
having  been  surrendered  by  the  Earl  of  Crawford.  Then  that  is  followed  by  another  document 
of  the  Crown,  a  precept  of  sasine  ;  and.  that  precept  of  sasine  is  in  precisely  the  same  terms  as 
the  actual  re-grant  by  the  Crown  to  Lord  Gray.  So  that  as  far  as  this  goes  there  is  nothing 
which  tells  with  such  wonderful  effect  against  the  title  as  the  very  attempts  which  the  duke  made 
to  set  up  his  title  as  duke  ;  because  he  never  set  up  his  title  as  duke  in  the  presence  of  the 
Crown,  with  the  exception  of  that  charter,  for  example,  in  which  it  might  have  passed  without 
observation,  and  it  amounts  in  reality  to  nothing.  The  duke  never  did  one  single  act  by  which 
he  attempted  to  set  up  his  title  as  duke  with  the  Crown,  which  was  not  immediately  repelled  by 
the  Crown.  In  the  very  case  to  which  I  have  just  referred,  the  Crown  called  him  by  his  proper 
title  of  Earl  of  Crawford,  and  in  effect  rejected  his  title  as  Duke  of  Montrose.  Therefore  I 
think  that  in  itself  is  a  thousand  times  more  strong  than  any  assertion  of  his  title  by  the  duke 
himself,  which  he  could  not  maintain.  If  you  look  at  the  grant  to  his  wife — that  required  the 
confirmation  of  the  Crown.  There  he  called  himself  duke — and  what  does  the  Crown  do  ?  The 
Crown,  in  confirming  the  charter,  takes  care  to  prefix  to  it  his  proper  title,  calling  him  Earl  of 
Crawford,  and  confirming  the  grant  by  that  title.  Surely,  therefore,  all  these  acts  are  quite 
conclusive  as  regards  the  question. 

Then  we  come  to  a  matter  that  is  enough  to  startle  anybody,  and  to  make  any  one  doubt 
whether  it  is  possible  to  maintain  this  claim.  And  that  is  the  re-grant  after  he  had  been 
stripped  of  the  sheriffdom  of  Forfar.  He  was  compelled  to  give  it  uf) — there  is  no  doubt 
about  that — and  he  says  he  only  g^ve  it  up,  because  he  had  that  reasonable  fear  of  death 
'  which  a  brave  man  might  fairly  feel.  He  desires  not  to  be  considered  in  mere  cowardice 
to  have  3rielded  it,  but  he  says,  there  is  such  a  fear  of  death  hanging  over  me,  that  I  am 
justified,  as  a  man  of  sufficient  physical  and  moral  courage,  in  giving  way  to  the  Crown. 
Then  what  follows  ?  Very  shortly  after  he  is  partially  restored  to  favour  ;  and  then  comes  the 
re-grant  of  the  dukedom,  upon  which  there  has  been  so  much  discussion.  Now,  my  Lords, 
compare  that  re-grant  with  the  original  grant,  which  was  only  a  few  months  before,  and  what  do 
you  find  ?  The  original  grant  was  in  the  strictest  and  strongest  terms  hereditary  to  him  and  to 
his  heirs.  What  do  you  find  in  the  re-grant,  which  is  to  be  carried  further  into  effect  by  a 
regular  charter  ?  You  find  it  wholly  silent  about  any  hereditary  right  or  succession — you  find  it 
wholly  silent  as  to  any  sort  or  kind  beyond  the  grantee's  own  life.  Therefore,  my  Lords,  I 
should  have  been  of  opinion,  upon  that  document  alone,  that  the  dukedom  was  granted  only  for 
life.    You  find,  also,  that  the  estates  which  had  been  granted  by  the  original  charter,  and  had 
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been  created  a  regality,  and  constituted  a  dukedom,  to  go  with  the  dignity,  are  re-granted  with 
the  same  dignity  ;  and  the  same  title  is  re-granted  without  the  former  words  of  limitation  which 
I  have  stated  to  your  Lordships.  And  what  does  the  Crown  state  in  making  a  re-grant  of  these 
estates  ?  It  asserts  the  title  of  the  Crown  to  those  estates — it  calls  them  the  estates  of  the  Crown, 
Now  they  could  only  be  the  estates  of  the  Crown  if  that  grant  of  1488  had  been  annulled.  If 
that  had  been  annulled,  they  would  have  still  been  the  estates  of  the  duke,  (he  would  still  have 
been  duke,)  and  therefore  not  the  estates  of  the  Crown.  Therefore,  that  of  itself  would  go  a 
great  way.  Bu:  what  does  the  re-grant  state  ?  The  services  and  considerations  which  induced 
James  the  Fourth  to  make  this  grant  nearly  the  same,  mutatis  mutandisy  as  in  the  origrinal  grant, 
which  is  almost  copied  here.  It  was,  then,  services  which  were  to  be  performed,  not  to  the  dead 
monarch,  of  course,  but  to  the  living  monarch.  To  whom  is  the  grant  ?  To  the  Earl  of  Craw- 
ford. Why,  what  a  mockery  it  is  to  talk  of  that  being  a  confirmation  to  the  duke.  How  is  it 
possible  for  any  man  living,  as  a  lawyer,  to  say  that  it  was  a  confirmation  to  the  duke  ?  What 
would  have  been  the  true  mode  of  drawing  a  confirmation,  according  to  any  mode  of  convey- 
ancing, or  according  to  any  law,  if  the  object  bad  been  to  confirm  to  the  duke  the  dukedom 
granted  to  him  in  1488?  Could  there  be  any  question  about  it?  When  King  Charles,  in  1637, 
attempted  to  confirm  the  other  title  of  Glencairn,  he  expressly  confirmed  it  to  the  earl  as  under 
the  old  patent  of  1488.  And  so  this  must  have  been,  if  that  had  been  intended.  But  there  is 
not  a  single  word  in  that  grant  which  can  be  twisted  into  anything  or  made  like  a  confirmation. 
But  the  whole  points  to  a  new  grant,  and  it  re-grants  to  the  Earl  of  Crawford  the  title  of  duke. 
Then,  my  Lords,  it  is  said,  first  of  all,  upon  this  instrument,  that  you  are  to  imply  a  limitation 
to  heirs, — that  it  was  a  creation  of  a  dukedom  which  in  itself  would  carry  it  to  heirs.  "We  are 
not,  as  it  appears  to  me,  under  the  necessity  of  discussing  this  question,  because  we  know  what 
follows.  There  is  upon  that  register  a  litem  which  affects  to  tell  you  what  the  contents  of  the 
grant  were.  It  begins  by  telling  you,  in  so  many  words,  diat  the  dukedom  had  been  re-granted 
to  the  duke  for  his  life,  in  the  most  plain  and  explicit  terms,  and  also  that  there  had  been  granted 
the  estates,  because  the  grant  of  the  dukedom  the  second  time  said  nothing  about  the  estates. 
The  grant  of  the  estates  depended  entirely  upon  the  litera.  That  was  the  only  evidence  they 
had  that  the  estates  had  been  granted.  It  states  them  to  have  been  given — ^it  speaks  generally 
of  rights  and  privileges,  and  then  you  find  the  words  "^/  cetera,*^  Now,  as  to  these  words  et 
cetera^  your  Lordships  are  probably  not  quite  so  conversant  as  my  noble  and  learned  friend  and 
myself  are  with  those  words.  Perhaps  you  are  not  aware  that  Lord  Coke,  in  his  work  upon 
Litdeton,  speaks  of  the  extreme  importance  of  et  cetera^  and  he  actually  collects  every  instance 
of  an  et  cetera  which  he  can  find  ;  and  he  tells  you  you  will  find  all  these  et  ceteras  at  su  :h  and 
such  places.  Now,  I  never  before  knew  so  much  weight  laid  upon  an  et  cetera  as  there  has 
been  at  your  Lordships'  bar.  It  is  said  that  that  et  cetera  is  to  import,  contrary  to  the  very 
words  of  the  litera^  that  there  is  some  limitation  beyond  a  limitation  for  life  ;  and  we  have  had 
produ:ed,  and  referred  to,  documents  of  all  sorts,  to  shew  that  there  have  been  in  the  law  of 
Scotland  grants  for  life  in  so  many  words,  and  that,  in  one  or  two  instances,  those  grants  ex- 
tended to  heirs.  Generally  speaking,  they  were  grants  to  other  persons — what  in  this  country 
would  be  called  remainders.  There  is  nothing  extraordinary  in  that.  But  in  one  instance  there 
was  an  attempt  to  prove  that  there  was  a  grant  to  a  man  during  his  life  in  most  express  terms — 
tenendum  to  him  and  to  his  heirs  generally.  That  turned  out  to  be  a  mistake.  In  point  of  fact, 
the  words  of  the  grant  referred  to  the  homage  he  had  done,  and  which  he  was  to  continue  to  do 
during  the  whole  of  his  life :  he  was  always  to  be  a  good  subject ;  and  the  tenendum  was  the 
only  matter  in  the  grant  which  referred  at  all  to  the  quantity  of  the  estate  which  the  grantee  was 
to  take.  That  took  away  the  force  of  that  argument,  and  left  the  case  to  stand,  as  it  does  stand, 
upon  the  construction  of  the  grant  itself,  and  upon  the  litera.  My  Lords,  my  clear  opinion  is, 
that  the  re-grant  was  for  life  only, — that  the  evidence  clearly  shews  it  to  be  so, — and  that  it  is 
impossible  to  feel  any  doubt  upon  that  point ;  that  the  re-grant  was  not  beyond  an  estate  for  life. 
But  even  supposing  there  were  a- question  about  its  contemporaneous  usage,  as  my  noble  and 
learned  friend  said  must  guide,  and  always  has  guided,  in  these  cases,  particularly  if  you  are 
called  upon  to  supply  certain  words  in  an  ancient  grant  which  are  not  found  there,  you  must  then 
look  at  the  acts ;  or  in  the  case  of  a  peerage,  you  must  look  at  the  sitting.  If  you  find  a  constant 
sittinfi^  on  the  part  of  male  heirs,  you  do  not  let  in  heirs  general  ?  Why  ?  Because  you  find  the 
act  of  the  parties  indicating  that  which  you  cannot  discover  from  the  patent  itself  (the  patent 
being  lost,)  what  the  original  grant  was.  And  the  continued  sitting  of  heirs  male,  to  the  exclu- 
sion of  heirs  general,  shews  that  it  must  have  been  a  grant  to  heirs  male.  Now,  if  we  look  to 
see  what  was  done  in  this  case,  I  think  I  never  saw  facts  in  all  my  experience,  which,  with  so 
much  force,  proved  the  real  construction  of  these  instruments,  not  now,  at  the  end  of  three 
centuries  and  a  half,  but  then,  at  the  moment  when  the  rights  were  to  be  enjoyed.  At  the 
moment  the  claim  was  to  be  made,  and  for  three  and  a  half  centuries  from  that  time,  there  has 
never  been  any  doubt  or  dispute,  either  on  the  part  of  the  Crown  as  to  its  rights,  or  on  the  part 
of  the  grantee  as  to  claiming  rights  adverse  to  the  Crown.  Could  there  be  a  stronger  fact  than 
this,  that  the  dulie  having  married  whilst  he  was  du'ce,  the  du:hess,  his  widow,  continued  after 
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his  death  to  be  called  the  duchess,  and  to  enjoy  the  dignity  of  duchess,  whilst  the  duke*s  heir  at 
once  took  upon  him  the  lower  title  of  Earl  of  Crawford  ?  Let  it  be  attempted  to  be  explained  as 
it  may,  every  successor  in  his  turn  has  taken  that,  and  no  other  tide,  and  never  set  up  the 
slightest  pretence  to  claim  the  dukedom  of  Montrose. 

My  Lords,  it  would  have  required  a  body  of  evidence,  and  it  would  have  required  an  over- 
powering case,  such  as  one  can  hardly  suppose  could  have  been  produced  in  any  case,  in  order 
to  countervail  the  strong  preponderating  circumstances  in  favour  of  the  legal  construction  which 
I  have,  in  common  with  my  noble  and  learned  friend,  taken  the  liberty  of  submitting  to  your 
Lordships.  In  an  early  stage  of  the  case  I  asked  the  learned  counsel — ^what  had  become  of  the 
estates  ?  because,  let  it  be  as  it  may  as  regards  the  dignity — and  supposing,  with  respect  to  that, 
there  had  been  a  difficulty — ^there  could  be  no  difficulty  as  to  the  estates.  By  the  first  grant  the 
estates  were  granted  to  the  duke  in  fee  simple,  as  we  should  call  it — ^at  the  time  of  the  re-grant, 
the  Crown  had  seized  them.  That  your  Lordships  know,  because  the  Crown,  in  re-granting  the 
very  same  subjects,  stated  them  then  to  belong  to  the  Crown,  which  I  have  shewn  your  Lord- 
ships could  not  have  been  the  case,  if  that  former  grant  had  not  been  annulled  by  the  Act 
Rescissory.  Then,  what  became  of  the  estates  ?  They  were  re-granted — as  I  apprehend,  re- 
granted  for  life,  and  for  life  only.  What  followed  }  The  duke's  successors  never  put  forward 
the  slightest  claim  to  the  estates — the  Crown  took  possession  of  the  estates,  and  disposed  ad- 
versely of  them,  and  they  have  been  enjoyed  for  three  centuries  and  a  half  by  the  grantees  of 
the  Crown,  adversely  both  to  the  original  grant,  and  adversely  also  to  the  re-grant,  upon  which 
so  much  reliance  has  been  placed.  Yet  these  estates  were  intended  to  form  a  regality  for  the 
duke,  both  in  1488  and  in  1489,  to  a  limited  extent.  How,  then,  is  it  possible,  with  such  facts 
before  you,  to  have  any  possible  doubt  as  to  the  construction  which  we  now  advise  your  Lordships 
to  put  upon  these  acts  and  grants — ^a  construction  which  all  men,  at  all  times,  have  adopted  from 
the  very  first  moment  down  to  that  at  which  I  am  now  addressing  your  Lordships. 

My  Lords,  certain  acts  of  parliament  were  relied  upon  as  destroying  the  operation,  and  as,  in 
fact,  repealing  the  act  of  1488.  I  am  clearly  of  opinion,  after  the  best  attention  I  could  give  to 
those  acts,  that  they  do  not,  any  of  them,  touch  the  question,  but  that  they  rather  corroborate 
the  operation  of  the  act  of  1488.  The  first  of  those  acts,  which  requires  the  parties  to  bring  in 
their  documents,  is  perfectly  conclusive,  as  it  appears  to  me.  My  noble  and  learned  friend  has 
called  your  Lordships*  attention  to  what  the  recital  is  there,  which  shews  clearly  that  the  parlia- 
ment treated  the  act  of  1488  as  an  act  of  parliament  which  had  annulled  and  destroyed  all  the 
grants.  That  act  of  parliament  did  not  refer  to  dignities,  but  it  required  the  persons  to  whom 
the  property  had  been  granted  to  bring  in  their  deeds,  speaking  of  the  grants  as  pretended  grants, 
as  they  were  spoken  of  in  several  instances ;  and  the  reason  of  that  was,  because  they  chose  to 
treat  James  the  Third  as  having  ceased  to  reign  on  the  2d  of  February,  therefore,  of  course  those 
grants  were  not  allowed  to  continue  as  real  grants,  and  were  not  treated  as  real  grants  by  the 
monarch  on  the  throne."  The  result  was  that,  no  doubt,  they  were  struck  at.  That  act  of  parlia- 
ment, in  truth,  aided  and  assisted  the  former  act  of  parliament.  So  far  from  being  adverse  to 
the  act  of  1488,  it  was  actually  in  aid,  in  confirmation,  in  corroboration,  and  in  extension  of  the 
powers  of  that  very  act  of  parliament.  It  did  not  relate  to  dignities.  Why  not  ?  There  were 
but  two  dignities  which  had  been  granted— one,  the  dukedom  of  Montrose,  which  we  are  now 
discussing ;  and  the  other,  the  earldom  of  Glencairn.  Both  the  noble  persons  to  whom  those 
great  dignities  had  been  granted  had  acquiesced  in  the  act  of  1488.  The  duke  had  acquiesced, 
by  accepting  the  re-grant  limiting  to  him  for  life  the  same  dignity.  How  inconsistent  it  would 
be  to  attempt  to  set  up  the  former  grant  in  fee,  when  the  latter  grant  was  accepted  by  the  same 
man,  from  the  successor  of  the  king  who  granted  the  first  dignity,  limited  only  for  life.  The  Earl 
of  Glencairn  had  not  claimed ;  he  died  on  the  field  of  battle  with  his  master,  and  his  son  had  not 
claimed  the  dignity,  and  therefore  there  was  no  claimant.  It  is  not  clear  that  there  were  any 
patents  to  bring  in  these  cases ;  but  if  there  had  been,  they  were  clearly  struck  at,  and  it  was 
unnecessary  to  refer  particularly  to  them.  That  act  of  parliament,  therefore,  was  confined  to 
grants,  bonds  and  heritages,  and  so  on,  and  did  not  refer  to  dignities. 

And,  my  Lords,  when  you  come  to  look  at  the  other  acts  of  parliament,  they  really  have  no 
bearing  upon  the  case.  The  act  of  parliament  of  1493  is  for  further  annulling  grants  and 
referring  to  resignations,  and  it  evidently  does  not  at  all  touch  the  question.  Then  the  act  of 
1503  has  been  relied  upon.  But  if  you  look  at  that  act,  you  will  see  that  it  is  wholly  dealing 
with  the  affairs  of  his  own  soul  and  of  his  church.  It  begins  by  dissolving  "  the  annexation  of 
the  kirk  of  Kirkandrews  from  the  Lord  of  Galway  ( ?  Galloway)  and  his  crown,  to  the  priory  of 
Whitehom.''  It  then  revokes  all  donations,  gifts,  acts.  Statutes  of  parliament  or  General 
Council,  and  all  other  things  done  by  him — that  is,  the  king — **in  times  bygone,  either  hurting 
his  soul,  his  crown,  or  holy  kirk.'*  It  is  quite  clear  that  to  bring  any  former  act  within  the 
operation  of  these  words,  you  must  shew  that  the  act  had  one  of  these  effects.  Then  it  ratifies, 
in  the  third  part,  ''the  foundation  and  infeftments  made  to  the  college  of  Stirling,  called  his 
chapel  royaly  both  of  kirks,  prebends,  canonries,  and  lands,"  &c.  It  is  clear,  therefore,  that  the 
act  of  parliament,  as  it  is  on  the  Statute-book,  wholly  relates  to  the  church  and  its  possessions, 
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and  that  it  is  to  be  confined  to  those  matters,  and  has  not  the  slightest  bearing  upon  the  act  of 
1488. 

Then,  my  Lords,  the  operation  of  the  act  of  1488  being  thus  proved  by  contemporaneous 
usage,  and  being  what  I  have  stated  to  your  Lordships,  I  apprehend  there  can  be  no  difficulty  in 
point  of  law  in  this  case.  If  it  remained  there,  without  going  further  into  the  case,  I  should 
consider  that  it  admitted  of  no  doubt.  But  two  authorities  have  Ixjcn  relied  upon, — ^the  case  of 
the  Duke  of  Norfolk  in  this  country,  and  that  of  the  Earl  of  Glcncairn  in  Scotland,  and  your 
Lordships  have  had  a  most  unusual  difficulty  thrown  upon  you.  You  have  really  been  for  days 
trying  the  Glencairn  peerage,  which  was  decided  in  this  House  in  1797;  you  have  been  trj'ing 
the  Glencairn  peerage  day  after  day,  travelling  through  a  great  mass  of  evidence,  in  order  to  see 
who  was  entitled  to  the  Glencairn  peerage ;  and  that  not  tor  the  purpose  of  its  having  the  slight- 
est eflFect  upon  that  peerage,  but  in  order  to  see  how  far  the  proceedings  in  that  case  can  be 
brought  forward  as  a  precedent  in  this.  Now,  I  think  both  of  those  precedents  are  easily 
disposed  of. 

As  regards  the  case  of  the  Duke  of  "f^orfolk^  your  Lordships  have  only  to  refer  to  the  Rolls  of 
Parliament.  You  will  see  there,  iri  tjje  third  volume,  that  the  creations  in  question  were  not  by 
parliament,  but  they  are,  as  clearly  'as  words  can  make  them,  by  the  king,  being  in  parliament 
In  the  third  volume,  page  355,  your  Lordships  will  see  this  entry — "On  the  feast  of  Saint 
Michael,  in  the  same  Parliament,  the  king  announced  openly,  and  shewed  his  Parliament,  that 
he  wished  that  certain  honourable  persons  of  his  kingdom  should  be  honoured  and  enhanced, 
and  changed  to  greater  honour  and  estate."  That  is  to  say,  some  should  be  made  counts  and  so 
on.  Then  it  goes  on  and  states  what  they  are  to  have — "  On  which  the  king,  sitting  in  Parlia- 
ment crowned,"  and  so  on,  "  holding  in  his  hand  the  royal  sceptre,  made  and  created  his  cousin,* 
and  so  on.  He  makes  the  creation — there  is  not  a  single  word  there  of  parliament  assisting  in 
the  creation.  It  was  not  an  unusual  thing  that  the  king  did  in  parliament  declare  his  intention, 
and  did  in  parliament  create  those  peerages.  The  distinction,  therefore,  was  this,  they  were 
created  in  parliament,  but  they  were  not  created  by  parliament.  That,  I  think,  is  a  clear  answer 
to  the  Duke  of  Norfolk's  case. 

Now,  as  regards  the  case  of  the  Earl  of  Glencairn,  your  Lordships  will  find  it  exactly  tallying 
in  all  its  circumstances  with  the  dukedom  of  Montrose.  It  is  a  singular  thing,  and  it  only  shews 
the  truth  of  the  transaction,  that  it  exactly  follows  the  same  fate,  barring  the  different  circum- 
stances which  were  occasioned  by  the  different  acts  which  took  place.  The  Earl  of  Glencairn 
died  on  the  field  of  battle — he  was  the  only  other  person  who  had  a  grant  of  a  dignity  which  was 
struck  at  by  the  act  of  1488.  His  son.  Lord  Kilinaurs,  (which  he  really  was,)  sat  in  that  very 
parliament  of  1488,  and  he  sat  by  the  title  of  Lord  Kilmaiu's.  Can  any  man  persuade  me,  that 
if  he  was  entitled  to  the  earldom  of  Glencairn  he  would  not  have  taken  that  title  ?  He  must 
have  been  perfectly  persuaded  at  that  time,  and  everybody  who  advised  him  must  have  known, 
that  he  had  no  right  to  it.  Why  did  he  not  take  the  title  if  it  properly  belonged  to  him,  if  it  had 
just  descended  to  him  }  But  he  sat  as  Lord  Kilmaurs — ^he  did  many  acts — ^and  he  never  affected 
to  assume  the  title  of  Earl  of  Glencairn.     That,  my  Lords,  is  quite  clear. 

Then  comes  the  sitting  in  1505,  and  this  House,  I  may  say,  decided  that  that  sitting  was  not 
under  the  grant  of  1488.  The  House  has,  in  a  former  case,  upon  that  very  dignity,  actually  and 
positively  decided  that ;  and  it  would  have  been  impossible  to  have  decided  it  otherwise.  How 
does  it  stand  in  1797?  You  find  the  Earl  of  Glencairn  sitting  in  1505,  and  you  have  to  ascertain 
how  these  sittings  took  place,  in  order  to  do  what  ?  To  draw  a  presumption  as  to  what  must 
have  been  the  limitation  in  a  patent  which  cannot  be  found.  You  would  have  wanted  no  such 
presumption  to  be  drawn,  if  you  had  had  the  actual  grant  of  1488  before  you,  which  granted  the 
dignity  to  the  man  and  to  his  heirs  general.  That  would  at  once  have  given  Sir  Adam  Fergusson 
a  right  to  the  dignity  if  it  could  have  been  substantiated. 

My  Lords,  I  will,  just  for  a  moment,  go  on  with  the  acts  of  these  parties — Lord  Kilmaurs 
continued  to  keep  his  title  till  1505,  and  in  1505  he  sat  as  Earl  of  Glencairn.  Now,  we  know 
historically  some  circumstances  which  occurred  at  this  period,  and  we  have  a  right  here  to  look 
at  history.  We  find  in  Leland  a  most  elaborate  account  of  the  solemnities  upon  the  marriage. 
He  tells  you  that  the  king  called  three  persons  to  new  dignities — one  of  them  was  the  Earl  of 
Montrose,  another  was  the  Earl  of  Glencairn,  the  former  title  of  Lord  Kilmaurs — he  seems  then 
to  have  been  very  much  in  favour,  for  he  was  one  of  the  parties  assisting  in  the  tournament  on 
the  queen's  marriage ; — ^and  the  other  was  Lord  Hamilton,  who  was  created  Earl  of  Arran.  Now 
here  was  a  clear  creation  wanting  the  patents.  Exceptions  have  been  taken  to  Lord  Rosslyn's 
opinion  delivered  in  this  House  in  1797.  It  is  said  that  there  was  great  ignorance  on  the  part  of 
that  noble  and  learned  Lord,  of  who.n  we  always  speak  with  great  reverence,  for  that  he  spoke 
of  the  creation  of  those  earldoms  by  belting.  Suppose  he  did  make  use  of  that  expression,  he 
was  only  speaking  in  common  parlance.  The  king,  who  created  by  words  these  different  dignities 
in  the  presence  of  all  his  people,  upon  this  grand  occasion,  finished  the  ceremony  by  belting 
them ;  and  therefore,  the  Lord  Chancellor  of  the  day,  when  this  matter  came  before  the  House 
in  1797,  said  they  were  created  by  belting.    And  antiquaries  are  now  perfectly  shocked  to  think 
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that  the  noble  Lord,  in  1797,  should  have  described  the  creation  of  earls  by  belting,  and  they 
say  that  it  takes  away  the  whole  weight  which  otherwise  would  have  been  due  to  that  decision.' 
My  Lords,  I  have  read  more  than  once  or  twice  that  noble  Lord*s  judgment,  and  1  think  that  it 
is  perfectly  right.  I  think  he  was  perfectly  justified,  in  the  case  then  before  him,  in  putting  an 
end  to  that  claim. 

But  let  me  pursue  the  GUncaim  case  a  little  further.  Lord  Kilmaurs,  when  created  Earl  of 
Glencaim,  at  once  takes  his  title,  and  he  goes  on  enjoying  it  for  years.  He  gets  into  great  dis- 
cussions with  Lord  Eglinton  about  precedence,  and  King  Qiarles  thinks  fit,  in  1637,  to  attempt 
to  give  to  the  earl  the  benefit,  by  confirmation,  of  the  original  grant  of  1488,  if  there  was  such  a 
thing ;  but  that  could  not  be  done  by  law.  It  introduced,  however,  an  element  into  that  case 
whi:h  is  not  to  be  found  here.  Therefore,  to  attempt  to  make  that  a  precedent  here,  would  be 
impossible.  But  the  way  in  which  I  understand  it  to  be  put  is  this,  that  in  1648  the  Court  of 
Session  in  Scotland  alone  bad  the  right  to  adjudicate  upon  peerages.  That  proposition,  however, 
is  not  made  out  at  all  to  my  satisfaction.  It  is  said  that  Lord  Kaimes,to  whom  I  referred  in  the 
course  of  the  argument,  is  no  great  authority.  I  am  not  speaking  of  Lord  Kaimes  as  a  lawyer. 
I  am  speaking  of  him  as  knowing  what  the  opinions  of  the  day  were.  He  must  have  known 
thoroughly  well  what  was  passing  in  men's  minds  generally,  in  regard  to  that  supposed  jurisdic- 
tion. We  know  perfectly  well  how  the  jurisdiction  arose.  It  was  originally  in  the  Lords  of 
Session.  They  were  themselves  members  of  parliament,  and,  therefore,  it  was  a  committee  of 
parliament  to  whom  the  matter  was  referred.  Whether  there  was  an  appeal  or  not  to  the  body 
of  the  House  is  now  utterly  unimportant.  But  when  the  courts  of  justice  were  created — and 
that  was  done  by  the  authority  of  parliament — your  Lordships  will  find  that  they  were  created 
only  with  jurisdiction  in  civil  actions.  The  words  are,  "jurisdiction  in  all  civil  actions."  The 
first  question  which  naturally  arises  is  this.  Can  it  be  properly  said  that  a  question  of  dignities, 
which  imports  so  much  to  the  Crown,  to  the  country,  and  to  the  House  itself,  was  a  question 
solely  committed  to  the  Court  of  Session  ;  and  committed  to  the  Court  of  Session  without  the 
possibility  of  appeal  ?  But  it  is  said  there  could  be  no  appeal,  because  there  was  no  appeal  from 
the  Lords  of  Session.  But  the  Lords  of  Session  were  a  part  of  the  parliament,  and  the  Court 
of  Session  was  a  court  of  justice,  and  not  the  proper  forum  to  refer  such  matters  to.  But,  my 
Lords,  if  it  were  a  proper  forum,  there  is  nothing  to  shew  that  an  appeal  did  not  still  remain  to 
parliament  itself,  which,  from  the  necessity  of  the  case,  and  from  the  nature  of  the  case,  would 
remain,  if  it  bad  not  been  excluded  by  the  express  words  of  the  act  of  parliament.  I  have 
asked,  and  nobody  has  answered  the  question,  How  did  this  House  get  any  jurisdiction  in  the 
matter  of  Peerage  claims?  We  are  told  that  we  are  not  sitting  here  as  a  court  of  justice,  but  we 
are  sitting  here  upon  a  reference  from  the  Crown.  I  am  perfectly  aware  of  that ;  but  the  ques- 
tion is  simply  this.  To  what  forum  was  the  Crown  to  refer  the  matter  ?  I  want  to  know  what 
there  is  in  the  Act  of  Union  that  would  take  away  the  right  of  the  Court  of  Session  over  Scotch 
peerages.  If  it  existed  before  the  Act  of  Union,  why  should  it  not  exist  now?  Nobody  has 
answered  that  question.  Why  should  it  not  have  remained  ?  It  has  not  remained.  It  has  passed 
entirely,  as  it  ought  to  have  passed,  by  the  authority  of  the  Crown,  to  this  House.  In  regard  as 
well  to  Scotch  peerages  as  English  peerages,  it  is  much  better  that  it  should  be  so,  as  I  apprehend. 
Whether  it  was  a  usurped  jurisdiction  by  the  Court  of  Session  I  do  not  stop  to  inquire.  I  con- 
ceive that  nothing  can  take  away  the  right  of  the  Crown  to  refer  it  to  the  House  of  Lords,  and  it 
has  been  so  ever  since  the  Act  of  Union.  But  there  is  nothing  in  the  Act  of  Union  to  disturb 
the  right  and  power  of  the  Court  of  Session,  if  that  Court  really  had  the  exclusive  jurisdiction. 
Then,  my  Lords,  the  exclusive  jurisdiction  of  the  Court  of  Session  falls  to  the  ground.  But  I  do  not 
myself  see  that  this  matter  has  any  important  bearing  upon  the  argument  either  one  way  or  the 
other.  Your  Lordships  see,  that  exactly  as  either  the  one  power  or  the  other  preponderated,  so 
was  the  decision.  If  you  will  tell  me  the  date  of  the  parliament,  and  want  to  know  the  decision, 
I  will  tell  you  what  it  was,  because,  knowing  who  was  in  power,  I  should  know  what  the  decision 
vas.  The  decision  always  went  according  to  the  power  which  at  the  moment  ruled,  and  that 
yery  resolution  of  1648  was  upset  by  a  resolution  of  parliament  in  1649,  and  that  parliament 
itself  was  again  struck  at  by  a  subsequent  resolution.  But  what  does  it  all  amount  to  ?  Only 
that  there  is  a  continual  uncertainty — a  continual  fluctuation  in  the  decisions  upon  the  subject, 
which  detracts  from  the  weight  which  otherwise  might  be  given  to  any  one  of  those  decisions,  or 
to  all  of  them  taken  together. 

Then,  the  thing  remains  untouched,  and  what  happens  then  ?  In  1797,  Sir  Adam  Fergusson, 
who  seems  to  have  been  a  gentleman  highly  competent  to  consider  this  case,  and  who  was  highly 
complimented  for  his  knowledge  upon  such  subjects  by  the  then  Lord  Chancellor,  came  forward 
to  this  House  and  made  a  claim,  which  he  set  up  as  heir  general  to  this  very  earldom  of  Glencaim 

*  In  the  course  of  Sir  Fitzroy  Kelly's  argument,  he  alluded  to  the  case  of  the  Dukedom  of 
Norfolk.  Lord  Brougham  remarked — "The  dukedom  may  have  been  created  without  the 
assent  of  the  Prelates,  Lords,  and  Commons.  It  may  have  been  created  in  Parliament  by  the 
ceremony  of  Belting." 
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(decided  13th  July  1797).  What  was  the  decision  ?  It  is  of  no  use  attempting  to  retire  from 
that  decision,  for,  according  to  my  apprehension,  it  is  a  decision  which  binds  your  Lordships. 
The  decision  distinctly  was,  first  of  all,  that  the  patent  of  1488  was  struck  at  and  destroyed  by 
the  act  of  1488.  And  the  decision  further  was,  that,  finding  a  sitting  of  the  Earl  of  Glencaim 
in  1 505,  you  must  not  refer  that  sitting  to  the  patent  of  1488,  for  it  did  not  exist,  and  that  there- 
fore you  cannot  infer  a  limitation  to  heirs  general,  but  you  must  refer  it  to  some  other  patent 
which  you  have  not  got.  And  then,  on  looking  to  see  how  the  sitting  was,  and  finding  that  it 
was  always  in  the  succession  of  heirs  male  to  the  exclusion  of  heirs  general,  the  presumption  of 
law  is,  that  the  last  grant  must  have  been  to  heirs  male.  And  the  claimant  was  therefore  held 
not  to  have  made  out  his  title.  It  would  indeed  require  .a  strong  case  to  have  persuaded  your 
Lordships  that  you  have  now  the  power  to  come  to  a  different  conclusion  upon  this  case.  This 
is  brought  forward  simply  as  a  precedent,  and  your  Lordships  have  had  to  travel,  day  after  day, 
through  the  case  of  the  Earldom  of  Glencaim  as  if  you  really  were  re-trying  that  very  case, 
when  it  is  only  quoted  as  a  precedent ;  and  if  precedents  that  are  quoted  are  to  occupy  so  large 
a  portion  of  time,  there  is  no  reason  why  a  claim  of  this  sort  should  not  last  as  many  months 
instead  of  so  many  days. 

Disposing  then,  my  Lords,  of  these  two  precedents,  the  case  appears  to  me  to  be  perfectly 
clear.  After  all  the  labour  that  has  been  bestowed  upon  it,  and  the  great  mass  of  evidence  which 
has  been  produced,  and  its  importance  to  the  claimant  of  the  title,  considering  the  great  dignity 
claimed,  I  have  looked  at  it  with  as  much  anxiety  as  I  ever  looked  at  any  case,  and  with  a  sin- 
cere desire,  if  there  had  been  any  well-founded  grounds  for  the  claim,  to  give  every  possible 
effect  to  those  grounds.  On  the  other  hand,  with  an  equal  desire  to  render  fairness  and  justice 
towards  the  Crown  and  the  public,  and  towards  those  persons  who  think  themselves  aggrieved 
by  the  claim,  to  see  that  the  claim  was  not  allowed,  except  upon  solemn,  legal  grounds  ;  and  I 
have  come  to  a  very  clear  conclusion,  never  more  clear  upon  any  point  in  my  life,  that  there  is 
no  foundation  for  the  claim  which  has  been  set  up,  and  I  entirely  concur  in  the  resolutions  which 
have  been  moved  by  my  noble  and  learned  friend.  I  ought  to  state  to  your  Lordships,  that  my 
noble  and  learned  friend,  Lord  Brougham,  authorized  me  to  say  that  he  concurs  entirely  in  the 
resolutions  which  have  been  just  proposed  to  your  Lordships.  And  my  noble  and  learned 
friend.  Lord  Lyndhurst,  desired  me  to  state,  on  his  behalf,  that  he  entirely  concurred  upon  these 
two  points :  First  of  all,  that  the  act  of  1488  was  a  revocation  of  the  dignities  ;  and  secondly, 
that  he  thought  that  the  construction  was  clearly  that  which  I  have  just  pointed  out  to  your 
Lordships.  But  he  desired  me  to  add,  that  he  gave  no  opinion  upon  any  other  part  of  the  case, 
as  he  had  not  heard  the  whole  of  the  arguments,  and  had  not  sufficiently  followed  the  case  in  its 
subsequent  bearings.  Therefore  he  begged  me  to  confine  his  concurrence  to  those  two  gromids, 
namely,  as  to  the  general  effect  of  the  act  as  rescinding  or  annulling  the  grant  which  had  been 
made,  and  as  to  the  true  construction  of  the  act. 

The  Committee  resolved — ^That  the  charter,  bearing  date  the  i8th  day  of  May  1488,  by  which 
James  III.  of  Scotland  granted  the  dukedom  of  Montrose  to  David  Earl  of  Crawford^/  heeredibus 
suis,  was  annulled  and  made  void  by  the  act  of  the  first  year  of  the  reign  of  King  James  iv.  of 
Scotland,  called  the  Act  Rescissory :  That  the  grant  of  the  dukedom  made  by  King  James  iv.  to 
the  said  David  Earl  of  Crawford,  in  1489,  was  a  grant  for  the  term  of  his  life  only ;  and  that  the 
petitioner,  James  Earl  of  Crawford  and  Balcarres,  had  not  established  any  title  to  the  dukedom 
of  Montrose  (created  in  1488). 

Agents  for  the  Claimant. — Law,  Holmes,  Anton  and  TumbuU,  London  ;  and  Alexander  Smith 
and  James  Carnegie,  Jun.,  W.S. — Crown  Agent^  John  Richardson. — Agents  for  the  Duke  of 
Montrose,  Maitland  and  Graham,  London  ;  and  Dundas  and  Wilson,  C.S. 
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The  Edinburgh  Water  Company,  and  Alexander  Ramsay,  their  Manager. 

Appellants,  v.  John  Hay,  Inspector  of  the  Poor  of  the  City  Parish  of  Edinburgh, 
Respondent. 

Poor  Law  Amendment  Act  (1845) — Assessment — Water  pipes  under  streets — 

Held  (affirming  judgment),  in  terms  of  the  Poor  Law  Amendment  Act,  which  pro%ndes--^^  That 

one-half  of  such  assessment  shall  be  imposed  upon  the  owners,  and  the  other  half  upon  the 

tenofits  or  occupants,  of  all  lands  and  heritages  within  the  parish  or  combination,  rateably, 

according  to  the  annual  value  of  such  lands  and  heritages,*^ — that  the  Edinburgh    Water 
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Company  are  assessable  both  as  owners  and  occupiers  of  the  ground  under  the  streets  of  the  city, 
in  which  their  main  pipes  for  the  conveyance  of  water  are  placed?- 

The  Water  Company  appealed,  pleading  that  the  judgments  of  the  Court  of  Session  should 
be  altered,  for  the  following  reasons  : — **  i.  Because  the  subjects,  on  which  the  appellants  are 
sought  to  be  assessed  for  poor  rates  as  owners  and  occupants,  are  not  *  lands  and  heritages ' 
within  the  meaning  of  the  Poor  Law  Amendment  Act,  in  respect  of  which  an  assessment  can  be 
imposed  for  the  support  of  the  poor  of  the  burghal  parish  of  Edinburgh. — Parish  of  West  Kirky 
Mor.  10,577  ;  Parish  of  Inveresky  Mor.  10,585.  2.  Because  the  appellants  are  not  owners,  or 
tenants,  or  occupiers,  in  the  sense  of  the  statute,  of  lands  and  heritages,  in  respect  of  their  pipes 
and  the  space  which  they  occupy  under  the  streets  of  the  burgh. — Galbraith  v.  Armour^  4  BelPs 
App.  374;  Chelsea  Water  Works  v.  Bowley,  17  Q.B.  358.  3.  Because,  even  on  the  supposition 
that  the  portion  of  the  soil  under  the  streets  through  which  the  pipes  run,  is  a  subject  in  respect 
of  which  an  assessment  may  be  levied,  such  assessment  is  illegal,  in  respect  that  it  is  a 
double  rating  for  one  and  the  same  subject,  and  is  unauthorized  by  the  Poor  Law  Amendment 
Act." 

The  respondent  supported  the  judgments  appealed  against  on  the  following  grounds  : — 

**  I.  According  to  the  sound  construction  of  the  Statute  8  and  9  Victoria,  cap.  83,  the  portions  of 

ground  under  the  streets  of  Edinburgh,  in  which  the  water  pipes  of  the  appellants  are  laid,  fall 

under  the  description  of  lands  and  heritages  ;  and  as  such  are  liable  to  be  assessed  for  relief  of 

the  poor  of  the  city  parish.     2.  The  appellants  are  liable  to  be  assessed  for  relief  of- the  poor  of 

the  city  parish,  both  as  owners  and  occupants,  in  the  sense  of  the  Poor  Law  Act,  of  the  portions 

of  ground  under  the  streets  of  the  city,  in  which  their  water  pipes  are  laid. — Dundee  Gas 

Company y  9  D.  1084.    Anderson^  i  D.  656;  9  D.  402,      The  Kingy.  Rochdale,  i  M.  &  S.634. 

Chelsea  Water  Works,  5  B.  &  Ad.    156.      The  King  v.  Mersey  Co.,  g  B.  &  C,  112.     P.  v. 

Brighton  Gas  Co.,  5  B.  &  C.  466.     The  Queen  v.  The  Cambridge  Gas  Co.,  8  Ad.  &  El.  73.  See 

Chiity*s  Bum's  Justice,  vol.  iv.,  p.  152,  194,  196,  and  199." 

Sol.'Gen.  (Sir  R.  Bethell),  and  Sir  F.  Thesiger,  Q,.Q.,  for  appellants.  The  proper  mode  of 
viewing  this  question  is  to  ascertain — i.  what  is  the  nature  of  the  interest  we  hold  in  the  soil ; 
and,  2.  whether  the  Poor  Law  Act  has  changed  the  nature  of  such  interest.  L  As  to  the  nature 
of  our  interest.  The  Act  of  Incorporation,  59  Geo.  III.,  c.  1 16,  §  33,  empowered  us  to  contract 
and  agree  for  the  absolute  purchase  of  any  lands  which  we  required  for  the  purposes  of  the  act, 
and  to  hold  the  same  when  so  purchased.  The  important  §  68  authorized  us  to  lay  down 
pipes  in  the  streets,  but  there  are  no  words  conveying  to  us  the  absolute  right  of  ownership  to 
any  part  of  these  streets.  All  that  we  acquired  was  a  mere  power — a  mere  right  to  use  a  part 
of  the  soil  in  a  certain  way,  and  for  a  limited  purpose,  viz.,  to  lay  down  our  pipes,  and  beyond 
that  we  have  no  interest  whatever.  This  is  obviously,  therefore,  nothing  but  a  mere  servitude. 
We  stand  on  the  same  footing  as  those  having  a  right  of  way  or  of  drainage  through  the  soil  of 
another,  and  we  are  no  more  liable  to  be  assessed  as  owners  of  such  soil  than  those  who  use  the 
footpath.  This  is  clear  from  Do^^d.  Finch  v.  Archbishop  of  York,  14  Q.B.  81,  where  it  was 
held,  that  a  statutory  power  to  form  a  canal  gives  no  right  to  the  soil  itself.  A  servitude  is 
therefore  not  to  be  confounded  with  the  ownership,  and  we  cannot  be  said  to  be  owners  under 
our  incorporating  statute.  IL  The  Poor  Law  Act  of  1845  was  not  intended  to  alter  the  rights  of 
property.  The  lands  and  heritages  contemplated  by  that  act  obviously  include  only  the  visible 
and  solid  rights  of  property  as  distinguised  from  the  trivial  kind  of  interest  we  possess.  Besides, 
§§  33  ^^d  43  imply  that  the  lands  contemplated  were  such  as  had  owners.  Now  the  sole 
owners  of  the  streets  are  the  corporation  of  the  city,  as  grantees  of  the  Crown,  or,  where  the 
streets  are  without  the  bounds,  then  the  owners  of  the  adjoining  houses.  Galbraith  v.  Armour, 
4  Bell's  App.  C.  374.  The  interest  in  the  nature  of  a  servitude  which  we  possess  is  quite 
compatible  with  the  plenary  right  of  ownership  in  some  other  persons.  The  whole  structure  of 
the  Poor  Law  Act  was  to  indicate  ownership  as  the  test  of  liability,  for  occupancy  is  not  per 
se  assessable.  We  are  not  owners,  therefore,  in  the  ordinary  sense  of  that  term.  Nor  does  the 
interp>retation  clause  bring  us  within  the  statutory  definition.  We  are  not  within  the  enumerated 
list  of  subjects  in  §  i.  A  servitude  is  not  included  within  land  and  heritage.  Nor  can  we  be 
called  owners  in  the  sense  of  receiving  the  rents  and  profits,  for  we  have  no  power  to  let  our 
works,  and  to  derive  rents  and  profits  in  that  sense.  The  Lord  Ordinar)'  below  relied  greatly 
on  the  analogy  of  English  cases  under  the  Statute  43  Eliz.  c.  2  ;  but  he  forgot  that  that  statute 
visited  occupiers  only,  and  had  nothing  to  do  with  owners,  which  makes  all  the  difference.  We 
admit  that  it  has  been  decided  over  and  over*in  England,  that  to  use  the  soil  for  the  purpose  of 
laying  water  or  gas  pipes  is  a  sufficient  occupation  within  the  meaning  of  that  statute.  R.  v. 
Rochdale  Water  Works,  i  M.  &  S.  634 ;  R.  v.  Mayor  of  Bath,  14  East,  609  ;  R.  v.  Chelsea  Water 
Works,  5  B.  &  Ad.  1 56.      But  the  Scotch  Act  contemplates  ownership  as  the  root  of  liability, 

*  See  previous  report  12  D.  1240;  22  Sc.  Jur.  562.  S.  C.  i  Macq.  Ap.  682  ;  26  Sc. 

Jur.  246. 
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and  those  cases  are  no  authorities,  even  by  way  of  analogy,  to  shew  that  under  the  Scotch  Act 
we  would  be  liable.  Ownership  and  occupancy  are  distinct  things.  All  those  English  cases 
merely  shew  that  the  Courts  have  construed  liberally  the  word  *  occupiers'  under  the  Poor  Law 
Act ;  but  the  same  liberal  construction  is  not  extended  to  cases  to  which  that  act  does  not  apply. 
Thus,  in  R,  v.  East  London  Water  ]Vorks,  i8  Q.B.  705,  where  the  words  simply  varied,  and  in 
another  case,  ibid.^  p.  49,  which  was  that  of  a  Lighting  Act,  the  Courts  adopted  a  diflferent 
construction. 

But  a  still  stronger  case  was  Chelsea  Water  Works  v.  Bowley,  where  a  water  company  were 
sought  to  be  made  liable  to  the  land  tax  in  respect  of  their  water  pipes,  these  being  alleged  to  be 
"  lands  and  hereditaments,"  which  is  the  English  for  "  heritages.*^  All  the  poor  law  cases  were 
then  brought  before  the  Court,  and  yet  Lord  Campbell  held  the  company  were  not  liable,  because 
they  had  nothing  but  an  easement  or  servitude.  That  was  the  very  case  which  we  have  here. 
Probably  if  those  cases  under  the  Statute  of  Elizabeth  had  occurred  now,  they  would  not  be 
decided  as  they  have  been,  and  as  this  is  an  entirely  new  case  in  Scotland,  the  more  rational 
construction  should  be  laid  down. 

Rolt  Q.C.,  and  Anderson  Q.C.,  for  respondent. — The  sole  question  is,  whether  the  portion 
of  soil  occupied  by  the  pipes  is  "  land  and  heritage,'*  within  the  meaning  of  the  Statute  8  and  9 
Vict.,  c.  83.  The  appellants  have  the  sole  and  exclusive  use  of  the  ground  displaced  by  the 
pipes,  and  if  what  they  have  is  not  land,  at  least  it  is  heritage,  which  is  a  most  comprehensive 
word,  including  everything  that  goes  to  the  heir  at  law— Bell's  Diet.  '*  Heritable."  Even  the 
words  of  their  incorporating  act  §§34  and  35  shew,  that  the  soil  necessary  to  be  acquired 
was  to  vest  in  the  company.  It  can  make  no  diflference  that  they  have  no  power  to  sell  or  to  let 
their  portion  of  the  land.  That  is  a  mere  accident — they  are  only  prevented  from  doing  so  by  an 
act  of  parliament.  But  heirs  of  entail,  who  are  prohibited  from  letting  or  selling,  are  not  the 
less  assessable  as  owners  and  occupiers.  We  say,  therefore,  that  what  the  appellants  have  is 
land  or  heritage,  in  the  ordinary  sense  of  those  terms.  They  come  also  within  the  statutory 
definition  of  the  word  "  owners."  It  cannot  be  said  that  they  are  not  in  the  receipt  of  the  rents 
and  profits,  otherwise  these  words  can  have  no  meaning.  It  was  said  that  the  lands  contem- 
plated by  the  Poor  Law  Act  were  those  only  which  were  capable  of  being  let,  or  where  there 
could  be  both  owners  and  occupiers.  That,  however,  is  not  the  case.  Section  37  merely  says, 
that  lands  might  be  valued  at  such  a  sum  as  could  be  got,  if  they  were  let  to  a  tenant ;  it  merely 
points  out  a  mode  of  arriving  at  a  valuation,  and  does  not  indicate  what  is  assessable.  Then  the 
other  side  chiefly  rely  on  the  view  that  what  they  have  is  a  mere  servitude.  But  it  resembles 
rather  the  case  of  a  seam  of  coal  lying  under  the  surface  of  the  ground,  and  the  full  property  in 
which  seam  belongs  to  them.  It  could  not  be  said,  in  such  a  case,  that  they  had  only  a  servi- 
tude. They  occupy  a  certain  space  of  ground  entirely  and  exclusively,  and  no  person  has  a  right 
to  it  but  themselves.    All  that  the  pipes  occupy  belongs  to  them  absolutely,  and  not  in  the 

Qualified  sense  of  a  servitude. 
Lord  Chancellor. — The  pipes  belong  to  them  certainly.     Suppose  a  person  to  crawl  into  the 
pipe,  could  the  company  bring  trespass  quare  clausum  /regit  f    That  will  furnish  the  true  test 
whether  they  are  owners  of  land  or  not.  J 

We  should  say  they  could.  We  see  no  difference  between  their  case  and  that  of  a  proprietor 
of  a  stratum  of  coal  lying  under  the  surface.  The  cases  which  have  occurred  in  England  under 
the  Poor  Law  Statute  of  Elizabeth  bear  out  our  views.  Those  already  cited,  as  well  as  R,  v. 
Brighton  Gas  Company ^  5  B.  &  C.  466  ;  R.  v.  Mersey  and  Irwell  Navigation  Company^  9  B. 
&  C.  112  ;  /?.  V.  Cambridge  Gas  Company^  8  A.  &  E.  73,  clearly  shew,  that  what  such  companies 
have  is  land  in  England,  and  why  should  it  not  be  held  land  also  in  Scodand  ?  In  many  of  these 
cases  it  was  also  contended,  that  it  was  only  a  servitude,  but  it  was  decided  otherwise.  Now, 
the  only  difference  between  the  English  Poor  Law  Act  and  the  Scotch  is,  that  the  former  visits 
occupiers  alone,  while  the  latter  takes  in  owners  also.  So  that,  at  all  events,  the  statutes  coincide 
to  a  certain  extent,  and  where,  as  in  the  present  case,  no  distinction  can  be  made  between  the 
owner  and  occupier,  the  statute  must  reach  both,  since  it  extends  to  one.  The  difficulty  of  assess- 
ing the  subject  is  no  reason  for  saying  that  no  rate  is  leviable — R.  v.  Mile  End  Old  Town^  10 
Q.B.  208.  As  to  the  novelty  of  the  present  attempt  to  assess  water  pipes,  there  is  nothing  to  be 
wondered  at,  seeing  that  it  is  only  since  1845  that  any  rate  has  been  imposed  on  burghs  at  aU  in 
Scotland  5  as  to  which,  and  the  history  of  poor  law  assessment  in  Scotland,  see  .if/*  William  v. 
Adams^  ante,  p.  24:  i  Macq.  Ap.  120:  24  Sc.  Jur.  391. 

Sir  F,  Thesiger  replied. — The  other  side  rely  on  the  English  authorities,  but  the  Judges  below 
expressly  repudiated  these  authorities.  The  Judges  say  that  occupancy /^r  se  is  not  enough, 
and  this  drives  us  to  look  at  ownership  as  the  radical  criterion  ;  and  as  all  the  English  cases  refer 
only  to  occupancy,  they  rather  mislead  than  furnish  an  analogy.  The  other  side  deny  this  is  a 
servitude,  notwithstanding  what  Lord  Campbell  said  in  Chelsea  Water  Works  v.  Bowley,  and  they 
say  it  is  like  the  case  of  a  seam  of  coal.  But  it  has  been  decided  in  Wilkinson  v.  Proud,  1 1  M. 
&  W.  33,  and  Doe  d,  Hanley  v.  Woody  2  B.  &  Aid.  724,  that  the  right  to  dig  for  coal  in  another 
man's  ground  is  an  incorporeal  hereditament,  and  therefore  would  not  be  assessable  under  the 
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Statute  of  Elizabeth.  It  is  no  doubt  competent  to  make  grants  of  different  parts  of  the  subsoil, 
but  then  the  rights  of  the  parties  would  turn  entirely  on  the  words  of  the  grants,  and  I  must  see 
these  before  I  can  allow  the  illustration  to  be  good  for  anything.  The  cases  before  cited  of  Doe 
V.  Archbishop  of  Yorky  and  Chelsea  Water  Works  v.  Bowley,  are  clear  authorities,  that  what  we 
have  is  a  mere  servitude,  and  nothing  more.  We  have  no  right  whatever  to  the  soil  as  owners, 
▼e  are  merely  owners  of  the  pipes  ;  and  in  the  case  put  of  a  man  crawling  into  the  pipe,  I  deny 
that  we  could  bring  trespass  quare  clausum /regit — we  could  only  bring  trespass  for  injury  to  the 
chattel 

Lord  Chancellor  Cranworth. — My  Lords,  this  is  an  appeal  from  a  decision  of  the  Court 
of  Session.  As  I  am  of  opinion  that  the  Court  below  has  come  to  a  perfectly  correct  decision 
upon  the  case,  I  do  not  think  it  would  be  useful  or  necessary  to  keep  the  matter  standing  over 
any  longer  for  further  consideration.  My  Lords,  it  is  impossible  to  deny,  that  the  question  is  one 
of  some  nicety,  depending  upon  the  minute  construction  of  the  particular  words  which  are  used 
in  an  act  of  parliament ;  those  words,  perhaps,  not  being  used  exactly  in  the  sense  which /n'/«4 
facie  they  might  be  supposed  to  bear. 

The  question  of  law  turns  upon  the  construction  which  is  to  be  put  upon  the  34th  section  of 
the  late  Scotch  Poor  Law  Act,  the  8th  and  9th  of  Vict.,  chap.  83.  By  the  34th  section  of  that 
act  it  is  enacted,  "  That  when  the  Parochial  Board  of  any  parish  or  combination  shall  have 
resolved  to  raise  by  assessment  the  funds  requisite,  such  board  shall,  either  at  the  ^ame  meeting, 
or  at  an  adjournment  thereof,  or  at  a  meeting  to  be  called  for  the  purpose,  resolve  as  to  the 
manner  in  which  the  assessment  is  to  be  imposed."  We  know  that  in  this  country  the  assess- 
ment is  imposed  upon  the  occupiers  ;  but  in  Scotland  the  Parochial  Board  may  determine  to 
adopt  one  of  three  modes  of  rating — "  and  it  shall  be  lawful  for  any  such  board  to  resolve,  that 
one  half  of  such  assessment  shall  be  imposed  upon  the  owners,  and  the  other  half  upon  the 
tenants  or  occupants  of  all  lands  and  heritages  within  the  parish  or  combination,  rateably, 
according  to  the  annual  value  of  such  lands  and  heritages  ;  or  to  resolve  that  one  half 
of  such  assessment  shall  be  imposed  upon  the  owners  of  all  lands  and  heritages  within  the 
parish  or  combination,  according  to  the  annual  value  of  such  lands  and  heritages,  and  the  other 
half  upon  the  whole  inhabitants,  according  to  their  means  and  substance  ;  '*  "  or  to  resolve  that 
such  assessment  shall  be  imposed  as  an  equal  per  centage  upon  the  annual  value  of  all  lands  and 
heritages  within  the  parish  or  combination,  and  upon  the  estimated  annual  income  of  the  whole 
inhabitants  from  means  and  substance."  The  distinction,  therefore,  or  one  of  the  distinctions, 
between  the  Scotch  and  English  Poor  Law  Acts,  is  this, — that  whereas  the  principle  of  assessment 
is  conclusively  fixed  by  the  legislature  in  England,  it  is  not  conclusively  fixed  by  the  legislature 
in  Scodand  ;  but  the  parishes  or  unions  may  settle  amongst  themselves  which  of  three  different 
forms  of  rating  shall  be  adopted. 

My  Lords,  the  attention  of  your  Lordships  has  been  called  to  the  progress  of  Scotch  legislation 
upon  this  subject,  which,  so  far  as  it  is  necessary  for  me  to  advert  to,  was  this  : — The  first  enact- 
ments in  Scotland  were  in  the  reign  of  James  the  Fifth  of  Scotland  (at  the  time  of  our  Queen 
Elizabeth),  in  the  year  1 579  ;  and  by  that  act,  I  think,  the  assessment  was  obliged  to  be  simply 
upon  the  inhabitants  according  to  their  means  and  substance.  Then  that  principle  having  been 
extended  m  the  reign  of  Charles  the  Second,  in  1663  an  alteration  was  made  in  the  rating  of 
landward  parishes,  or  agricultural  parishes,  exclusively  of  cities  and  towns,  by  which  one  half 
was  to  be  charged  upon  the  owners  of  the  land,  or  the  heritors,  and  the  other  half  upon  the 
inhabitants,  according  to  their  means  and  substance.  Then,  I  think,  that  act  was  slightly  altered 
in  the  reign  of  William  the  Third,  which  it  is  not  important  for  us  to  consider ;  and  so  the  matter 
remained  until  this  statute  was  passed,  in  which,  for  the  first  time,  there  was,  expressly,  authority 
given  to  the  parties,  if  they  thought  fit  to  charge  the  rating  wholly  upon  the  lands,  under  these 
circumstances,  that  one  half  was  to  be  charged  to  the  owner  and  the  other  half  to  the  occupier. 
There  were  two  other  modes  of  rating  which  it  was  open  to  the  parish  to  adopt,  and  to  which  I 
need  not  advert.  In  the  present  case,  the  parties  having  met,  under  the  authority  of  the  34th 
section,  did  resolve  that  the  rate  should  be  imposed,  one  half  upon  the  owners  and  the  other  half 
upon  the  occupiers  ;  and  having  come  to  that  resolution,  the  question  is, — Whether  the  Edinburgh 
Water  Works  Company,  who  have  water  works  whereby  they  supply  the  city  of  Edinburgh  with 
water,  and  as  part  of  those  works  have  main  pipes  running  along  the  streets  of  Edinburgh  from 
which  they  supply  the  inhabitants  with  water,  are  or  are  not  liable  to  be  rated  as  owners  and 
occupants  ?  They  have  been  rated  as  owners  and  occupants  of  lands  and  heritages  within  the 
city  of  Edinburgh.  The  Court  of  Session  have  held  that  they  are  liable  ;  from  that  decision  the 
company  has  appealed  to  your  Lordships  ;  and  the  question  is, — Whether  the  Court  of  Session 
have  decided  rightly  ? — the  Court  of  Session  having  decided  that  they  are  owners  and  occupiers 
of  lands  and  heritages,  within  the  meaning  of  the  Scotch  Poor  Law  Act. 

Now,  my  Lords,  if  this  matter  had  been  entirely  untouched  by  decisions  either  in  England  or 
in  Ireland,  it  might  have  been  open  to  very  grave  question,  whether  a  party  who  had  merely  the 
right  of  conveying  water  by  pipes  along  a  street  or  any  land,  and  so  using  it  for  the  purpose  of 
conveying  water  to  sell,  so  to  speak,  to  the  houses,  for  his  profit,  was  or  was  not  in  the  position 
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of  an  owner  or  occupier  of  land,  within  the  meaning  of  the  statute.  But  it  is  not  a  new  question, 
because  the  question  has  arisen  in  innumerable  instances  in  this  country,  upon  the  true  construc- 
tion of  the  Statute  of  Elizabeth,  in  which  the  language  is  general,  that  the  churchwardens  and 
overseers  were  to  meet  together  to  raise  a  stock,  by  an  equal  assessment  upon  the  occupiers  of 
all  lands,  messuages,  and  so  on,  in  each  parish.  The  question  arose  more  than  half  a  century 
ago,  whether  persons  in  the  position  of  this  Water  Works  Company  were  occupiers  of  lands, 
within  the  meaning  of  the  Statute  of  Elizabeth,  and  it  was  very  strongly  pressed  that  all  they  had 
was  what  we  call  in  this  country  an  easement,  and  what  in  Scotland  is  called  a  servitude,  namely, 
the  right  of  conveying  water  along  a  channel  or  pipe  of  any  description,  and  that  they  were  not 
occupiers  of  the  land  itself.  But  that  point  was  elaborately  argued  before  the  Court  of  King's 
Bench  in  1 808,  in  the  case  of  The  King  v.  The  Corporation  of  Bath^  (there  had  been  a  previous 
case  in  which  the  right  was  very  fully  discussed,)  and  Lord  Ellenborough  held  that,  within  the 
meaning  of  the  Statute  of  Elizabeth,  the  object  of  which  was  to  impose  an  equal  rate  for  the  relief 
of  the  poor — they  were  occupiers  of  land— that  the  right  of  placing  their  pipes  along  the  streets, 
and  conveying  their  water  along  those  pipes,  made  them,  within  the  meaning  of  that  statute,  the 
occupiers  of  land.  I  allude  to  that  case  particularly,  but  there  are  a  great  number  of  other  cases 
which  have  followed  it. 

I  believe  the  only  other  case  to  which  I  need  advert  is  the  case  of  The  King  v.  The  Chelsea 
Water  Works  Company^  in  which  Mr.  Justice  Littledale  and  Mr.  Baron  Parkes,  then  Mr.  Justice 
Parke,  in  the  Court  of  King's  Bench  of  that  day,  held,  that  the  Court  was  quite  right  in  deciding 
in  the  former  case,  and  those  which  had  followed,  that,  within  the  meanmg  of  the  Statute  of 
Elizabeth,  a  Water  Works  Company  having  pipes  under  the  surface,  were  the  occupiers  of  the 
lands  through  which  their  pipes  were  conveyed.  They  held  that  it  made  no  difference,  which 
was  contended  to  be  a  difference,  that  in  that  case  a  large  portion  of  the  pipes  ran  under  some 
part  of  the  public  parks,  in  respect  of  the  whole  of  the  surface  of  which  the  ranger  was  actually 
rated.  It  was  contended  that  rating  the  Water  Company  would  make  a  double  rate  ;  but  the 
Court  held  that  that  was  utterly  immaterial,  because  the  ranger  was  rated  in  respect  of  the  surface, 
and  the  Water  Works  Company  were  rated  in  respect  of  that  portion  of  the  land  which  they 
occupied.  The  Court  adhered  strictly  to  the  doctrine,  which  had  been  ]aid  down  in  the  former 
case  upon  the  construction  of  the  statute. 

Now,  it  is  true  that  these  are  English  authorities,  but  we  must  bear  in  mind,  that  the  result  of 
these  authorities  must  be  supposed  to  have  been  known  to  the  legislature  when  it  passed  this 
act  relating  to  Scotland.  The  result  of  these  authorities  I  take  to  be  this  : — That  a  company 
occupying  or  owning  water  works,  under  the  circumstances  to  which  I  have  adverted,  are,  within 
the  meaning  of  the  law  relating  to  the  relief  of  the  poor,  the  occupiers  of  the  land  under  which 
their  pipes  pass.  The  legislature  must  have  had  the  result  of  these  authorities  present  to  its 
mind,  and  with  that  knowledge  it  enacted,  that  after  the  passing  of  the  act  8  and  9  Vict,  cap.  83, 
it  shall  be  lawful  for  one  half  of  the  assessment  to  be  imposed  upon  the  owners,  and  the  other 
half  upon  the  tenants  or  occupants  of  all  lands  and  heritages.  Now,  it  is  to  my  mind  impossible 
to  believe  that  the  legislature  could  intend  that  the  word  "  lands  "  should  mean  one  thing  in  an 
act  with  reference  to  Scotland,  and  another  thing  in  an  act  with  reference  to  England ;  more 
particularly,  in  passing  a  statute,  the  object  of  which  was  to  introduce  into  Scotland  enactments 
not  exactly  identical  with,  but  very  much  analogous  to,  those  which  had  prevailed  in  England. 
The  inconvenience  of  such  a  state  of  things  would  be  excessive.  I  do  not  mean  to  say  that  the 
same  word  may  not  mean  a  different  thing  with  reference  to  Scotland,  to  what  it  means  with 
reference  to  England ;  but  here  the  only  question  is,  whether,  in  the  nature  of  things,  parties 
conveying  their  pipes  through  lands  are  the  occupants  of  those  lands  ?  That  question  having 
been  decided  and  acted  upon  in  England  for  so  long  a  time,  and  the  legislature,  with  the 
knowledge  of  the  decision,  having  enacted,  that  it  shall  be  lawful  to  assess,  inter  alioSy  the 
occupants  of  lands  in  Scotland,  I  think  it  must  have  been  understood  that  the  same  class  of 
persons  who  were  held  to  be  occupants  in  England  should  be  occupants  in  Scotland.  That 
being  so,  I  do  not  think  your  Lordships  are  at  all  at  liberty  to  rely  upon  that  which  has  been 
pointed  out  as  a  distinction,  and  which  1  think  is  a  great  distinction,  in  favour  of  the  construction 
which  has  been  put  upon  the  statute  by  the  Court  of  Session.  In  the  Statute  of  Elizabeth  the 
parties  were  obliged  to  be  the  occupants  of  lands,  messuages,  mines,  woods,  and  a  number  of 
enumerated  corporeal  hereditaments,  otherwise  they  were  not  liable  to  be  rated.  But  here  that 
is  not  so,  because  the  legislature,  with  respect  to  Scotland,  has  said  that  the  rate  is  to  be 
imposed  "  upon  the  tenants  or  occupants  of  all  lands  and  heritages."  Now,  it  was  pressed 
upon  your  Lordships  in  the  argument  at  the  bar,  and,  I  think,  very  properly,  that  even  if  this  be 
an  easement,  it  is  an  heritage,  which  I  understand  to  mean  a  matter  of  property  capable  of 
inheritance.  There  can  be  no  doubt  in  the  world,  that  if  I  grant  to  another  and  his  heirs  the 
right  for  ever  of  conveying  water  through  my  land,  that  is  an  heritage. 

I  very  much  doubt,  therefore,  whether  it  is  necessary  for  me  to  draw  your  Lordships*  attention 
to  any  of  the  constructions  which  have  been  put  upon  the  English  act,  in  order  to  shew  that 
these  parties  are  liable  to  be  rated,  although  I  think  they  furnish  a  perfectly  conclusive  argument 
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We  must  understand  the  legislature  to  have  used  the  term  "  occupants  of  lands,"  in  the  same 
sense,  with  reference  to  the  New  Poor  Law  Act  which  was  introduced  into  Scotland,  as  that  in 
which  it  had  been  used  with  reference  to  the  Poor  Law  Act  in  England.  I  think  upon  that 
ground,  independently  of  the  use  of  the  word  "heritage,"  it  is  quite  clear  that  the  decision  at 
which  the  Court  of  Session  have  arrived  is  perfectly  correct. 

My  Lords,  that  being  so,  the  whole  subject  is  exhausted  except  upon  this  point.  It  is  said 
that  there  has  been  no  decision  that  any  person  in  the  position  of  this  Water  Company  is  the 
owner  of  land.  The  word  "owner,"  by  the  interpretation  clause,  I  understand  to  mean  a  party 
owning,  so  to  say,  any  interest — it  is  not  confined  to  the  owner  of  the  fee  simple.  What  Sir 
Frederick  Thesiger  pressed  upon  your  Lordships  is  quite  right,  that  it  merely  means  that  a  tenant 
for  life,  or  a  tenant  for  years,  or  any  man,  in  fact,  who  is  possessed  of  any  interest  whatever,  is 
to  be  an  owner.  Then  it  is  said  that  no  decision  can  be  found  which  at  all  points  to  any  person 
having  an  interest  in  pipes  under  the  soil  as  the  owner  of  that  land.  I  do  not  feel  the  force  of 
that  argument.  It  was,  no  doubt,  not  necessary  to  come  to  any  such  decision  upon  the  Statute 
of  Elizabeth.  The  difficulty  was  not,  whether  he  was  an  owner  and  occupier,  but  whether  the 
right  was  a  right  adequately  described  under  the  words  "occupant  of  land."  When  there  has 
been  a  case  decided  with  regard  to  occupation,  it  seems  to  follow,  as  of  course — with  no  distinc- 
tion between  the  occupier  and  the  owner,  the  same  party  having  both  interests,  he  being  both 
owner  and  occupier — that  the  decision  of  the  point  bears  upon  both  ownership  and  occupation. 

My  Lords,  although  I  think  the  decision  of  the  Court  of  Session  was  perfectly  right,  no  doubt 
the  very  able  argument  of  Lord  Moncreiff  suggests  very  considerable  doubts  upon  the  subject, 
and  if  the  matter  were  newly  reasoned  over,  and  if  no  Statute  of  Elizabeth  had  ever  passed, 
I  should  have  felt  much  weight  in  the  argument  of  that  learned  Judge.  It  would  be  very  dangerous 
for  us  to  be  refining  upon  a  matter  of  such  every  day  necessity.  I  think  that  what  we  understand 
to  be  the  law  should  be  acted  upon  as  being  the  law:  the  construction  of  the  statute  being  in 
conformity  with  perfect  justice,  namely,  the  equal  rating  of  all  persons  who  have  a  beneficial 
interest  in  the  works  in  question  for  the  relief  of  the  poor.  I  think  the  decision  to  which  the 
majority  of  the  learned  Judges  (four  out  of  five — the  Lord  Ordinary  and  three  of  the  Judges  of 
the  Court  of  Session)  have  come,  is  conformable  to  precedent,  conformable  to  principle,  and  is 
a  decision  which  your  Lordships  ought  to  have  no  hesitation  in  affirming.  I  shall  therefore 
move  your  Lordships  that  the  decision  of  the  Court  below  be  affirmed  with  costs. 

Interlocutors  affirmed  with  costs. 
Appellants  Solicitors^  Richardson,  Loch,  and  Maclaurin. — Respondents  Solicitors^  Dodds  and 
Greig. 
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Robert  Young,  Appellant,  v.  James  Cuthbertson  and  Others,  Respondents. 

Highway — Public — Right  of  Way — Terminus  of  Way — Evidence — Issue — Bill  of  Exceptions — 
In  an  action  of  declarator  that  there  existed  a  public  right  of  way  through  the  lands  of  the 
defender^  the  Court  of  Session  approved  of  this  issue  to  try  the  question: — "  Whether,  for 
forty  years  and  upwards  prior  to  the  year  1827,  or  for  time  immemorial,  there  existed  a  public 
^ght  of  way  for  foot  passengers  from  the  Kirktown  of  Burntisland,  and  harbour  and  royal 
burgh  of  Burntisland,  or  one  or  more  of  them,  leading  westwards,  along  or  upon  the  margin 
of  the  sea  beach,  through  the  defenders  lands,  to  the  western  extremity  thereof,  and  thence 
Proceeding  to  Starleybum  port  and  harbour^  and  to  the  port  and  harbour  and  old  and  new 
milages  of  Aberdour,  or  to  one  or  more  of  them  f  "     On  a  Bill  of  Exceptiotis  : 

Held  (affirming  judgment) — (i)  That  it  was  sufficient  for  the  pursuers  to  prove  that  there 
existed  a  public  road  to  Starleybum,  and  that  it  was  not  necessary  to  prove  that  it  was  a  public 
place;  nor^  supposing  it  not  to  be  a  public  place,  what  means  of  exit  the  public  had  therefrom 
to  a  public  place;  and  (2)  That  in  considering  what  was  the  road  put  in  issue,  the  issue 
alone  was  to  be  looked  at,  and  that  it  was  not  competent  to  comtrue  the  issue  by  a  reference 
to  the  record, 

A  public  right  of  way  means  a  right  of  way  from  one  public  place  to  another  public  place  ;  but 
there  may  also  be  a  public  way  like  a  cul  de  sac  in  a  town^ 

Yoimg  brought  this  case  under  review  of  the  House  of  Lords  by  two  appeals,  pleading  in  the 
first  appeal,  that  the  interlocutor  of  20th  Dec.  1851,  disallowing  the  exceptions  to  the  ruling  of 

*  See  previous  reports  14  D.  300,  375,  465  ;  22  Sc.  Jur.  152  ;  23  Sc.  Jur.  587,  627  ;  24  Sc.  Jur. 
162,  216,  245.  S.  C.  I  Macq.  Ap.  455 :  26  Sc.  Jur.  310. 
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the  Judge  at  the  trial,  should  be  reversed,  because, — "  i.  The  words  of  the  issue  rendered  it 
necessary  for  the  respondents  to  prove  a  right  of  public  footpath  not  only  to  Starleybum,  but 
beyond  that  place  westward  through  the  grounds  or  policy  of  Lord  Morton,  to  the  port  and 
Jiarbour  or  the  old  or  new  villages  of  Aberdour. — (ist  Exception.)  2.  At  all  events,  in  order  to 
entitle  the  respondents  to  claiin  a  verdict  establishing  a  right  of  public  way  only  so  far  as 
Starleybum,  it  was  necessary  for  them  to  prove  that  Starleyburn  port  and  harbour  was  a  public 
place,  and  as  such,  had  existed  for  40  years  prior  to  iS2y.—^2d,  3d,  and  ist  part  of  5th  Excep- 
tions—Stair, ii.  tit.  7,  §  10.  Rodgers  v.  Harvey,  4  Murr.  29.  Crawford  v.  MenzieSy  11  D.  113a 
3.  It  was  not  competent  to  direct  the  jury  to  return  a  verdict  finding  a  public  right  of  way  from 
Kirktown  to  Starleybum,  and  from  Starleyburn  directly  north  to  the  turnpike  road  between 
Burntisland  and  Aberdour. — (First  part  of  4th  and  5th  Exceptions.)  4.  The  direction  that  it 
would  be  sufficient  to  support  the  right  of  way  claimed  in  the  issue,  if  parties  going  from 
Burntisland  to  Starleyburn  *  from  thence  could  and  did  proceed  by  the  road  to  Aberdour,'  was 
erroneous  ;  inasmuch  as  it  left  it  to  the  jury  to  find  a  public  right  of  way  from  Starleybum  to 
the  turnpike  road,  although  passengers  had  not  used  the  road  between  Starleybum  and  the  high 
road  for  40  years  prior  to  1827. — (Last  part  of  4th  Exception.)  5.  There  was  no  proper  evidence 
of  possession  by  the  public  of  such  line  of  road  between  Starleybum  and  the  tumpike  road  during 
40  years  prior  to  1827,  sufficient  to  go  to  the  jury. — (6th  Exception.)  6.  A  direction  ought  to 
have  been  given  to  the  jury  that  evidence  of  the  interruption  of  the  right  of  way  claimed  for  22 
years  after  1827,  acquiesced  in  by  the  public  during  that  period,  was  sufficient  to  exclude  the 
right  claimed  on  the  part  of  the  public. — (7th  Exception.)— Bell's  Principles,  §  946  ;  Rogers  v. 
Harvey,  loth  July  1827.,  F.  C.  ;  3  W.  S.,  258.  7.  The  8th  exception  ought  to  have  been 
sustained,  which  was  taken  to  the  following  direction  of  the  presiding  Judge, — *  That  if  evidence 
was  given  to  the  jury  satisfactory  to  their  minds  of  the  existence  of  a  public  footpath  as  far  back 
as  the  memory  of  living  witnesses  could  be  expected  to  extend,  although  such  testimony  did  not, 
either  in  any  instance,  or  only  in  a  few  cases,  go  back  distinctly  as  far  as  40  years  prior  to  1827, 
it  was  competent  for  the  jury  to  presume,  and  when  the  evidence  was  consistent  and  uncontra- 
dicted, the  jury  ought,  in  point  or  law,  to  presume  from  such  proof  of  the  exercise  of  a  right  of 
way  uninterrupted  so  far  back  as  living  testimony  can  go,  a  previous  enjoyment  corresponding 
to  the  manner  in  which  it  had  been  enjoyed  during  the  period  embraced  in  the  evidence,  if  in 
itself  satisfactory  to  them  as  to  that  period  ;  and  that  the  defender  was  not  entitled  to  the  verdict, 
on  the  ground  that  the  evidence  so  laid  before  them  did  not  positively  apply  to  the  first  years 
of  that  period  of  40  years,  supposing  that  the  testimony,  in  their  opinion,  did  not  directly  reach 
to  these  earlier  years.' '' 

By  a  second  appeal,  he  maintained  that  the  interlocutor  of  26th  January  1850,  repelling  a 
preliminary  defence  to  the  title  to  sue,  and  that  of  27th  June  1851,  fixing  the  form  of  issue  to  try 
the  case,  should  be  reversed,  because, — "  i.  Effect  ought  to  have  been  ^iven  to  the  preliminary 
defences  stated  hy  h\m— Crawford  v.  Menzics,  11  D.  11 30.  2.  If  it  should  be  held  that  the 
proper  construction  of  the  issue  settled  by  the  interlocutor  of  27th  June  185 1,  relieves  the 
respondents  from  the  onus  of  proving  that  the  road  claimed  by  them  proceeds  throughout  its 
course  along  or  near  to  the  sea  shore  or  top  of  the  sea  beach  from  Kirktown  of  Bumtisland  to 
the  two  villages  of  Aberdour,  or  at  all  events  to  some  public  place,  that  interlocutor  should  be 
reversed.  3.  That  interlocutor  was  erroneous,  in  so  far  as  it  did  not  allow  the  appellant  an  issue 
of  acquiescence  on  the  part  of  the  public  in  the  obstructions  which  prevented  the  use  of  the  road 
between  1827  and  1849,  a  period  of  22  years  ;  or,  at  ail  events,  in  so  far  as  the  issue  excluded 
from  the  investigation  the  period  between  1827  and  1849,  the  date  of  the  action.  4.  The 
exceptions  stated  for  the  appellant  to  the  charge  of  the  presiding  Judge  ought  to  have  been 
allowed.  5.  The  verdict  ought  to  be  set  aside,  in  respect  of  ambiguity,  because  not  establishing 
by  what  line  of  way  foot  passengers  are  to  proceed  from  Starleyburn  to  Aberdour ;  and  in  respect 
of  surprise  on  the  part  of  the  appellant,  as  it  necessarily  adopted  a  line  of  road  of  which  no 
previous  notice  was  given  on  the  record.  6.  The  pleas  of  acquiescence  and  homologation  stated 
by  the  appellant  ought  to  be  sustained." 

The  respondents  in  their  printed  case  supported  the  findings  of  the  Court  and  verdict  on  the 
following  grounds  : — "  i.  As  the  jury  found  that  foot  passengers  exercising  the  right  of  way  in 
dispute  did,  prescriptively  or  immemorially,  proceed  onwards  from  Starleybum  port  and  harbour, 
to  the  port  and  harbour  and  to  the  old  and  new  villages  of  Aberdour,  it  was  unnecessary  to 
consider  what  might  have  been  the  rule  of  law  applicable  either  to  a  finding  expressly  negativing 
the  exercise  of  a  right  of  way  from  Starleybum  onward  to  Aberdour,  or  of  a  finding  simply 
affirming  such  right  of  way  from  Bumtisland  to  Starleybum.  2.  Supposing  the  jury  had  affirmed 
the  right  of  way  simply  from  Burntisland  to  Starleybum  port  and  harbour,  that  would  have  been 
a  valid  and  sufficient  verdict  for  the  respondents.  3.  No  verdict  having  been  returned  in  the  terms 
referred  to  in  the  appellant's  6th  exception,  that  exception  became  inapplicable ;  and, even  if  it  were 
otherwise,  the  exception  itself  was  erroneous,  both  in  law  and  with  reference  to  the  evidence,  and 
the  relative  direction  objected  to  in  the  appellant's  4th  exception  was  unobjectionable.  4.  Because 
proof  that  foot  passengers  exercising  the  right  of  way  in  dispute  through  the  appellant's  lands, 
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and  proceeding  onwards  to  Starleybum  port  and  harbour,  could  and  did,  prescriptively  or 
inunemorially,  proceed  thence  to  the  port  and  harbour  and  old  and  new  villages  of  Aberdour, 
whether  through  the  grounds  of  Lord  Morton,  or  by  the  highway,  or  otherwise,  was,  in  any 
view,  competent  and  sufficient  to  entitle  the  respondents  to  a  verdict ;  and  it  was  not  necessary 
for  the  respondents  to  prove  that  such  foot  passengers  passed  exclusively  through  the  grounds  of 
Lord  Morton,  or  substantially  and  conclusively  to  establish  a  right  of  public  footpath  through  his 
Lordship's  grounds.  5.  Because  the  question  to  be  tried  under  the  issue  was  simply  the  right 
of  way  through  the  appellant's  lands,  and  it  wslsj'us  tertti  to  the  appellant  in  what  line  or  lines 
foot  passengers,  exercising  that  right,  afterwards  proceeded  onwards  to  the  port  and  harbour 
and  old  and  new  villages  of  Aberdour,  or  how  they  passed  through  the  lands  of  other  parties 
whose  rights  could  not  be  adjudicated  upon  in  this  cause.  6.  Because  the  appellant's  7th 
exception — which  was  not  insisted  on  in  the  Court  below — ^was  excluded  by  the  terms  of  the  issue, 
besides  being  in  itself  untenable  both  in  fact  and  in  law.  7.  Because  evidence  of  the  exercise 
of  a  public  right  of  way  as  far  back  as  living  testimony  can  be  expected  to  extend,  although  not 
in  every  instance,  or  only  in  a  few  instances,  reaching  backwards  for  40  years,  presumes  the 
exercise  of  the  right  for  the  full  period  of  40  years  ;  and  the  direction  of  the  presiding  Judge 
objected  to  in  the  appellant's  8th  exception  was  correct  and  sound  in  law. 

Lord  Advocate  Moncreiff^  Rolt  Q.C.,  and  A.  A,  Hutchison^  for  appellant. — The  pursuer 
having  claimed  a  definite  line  of  road,  which  was  described  in  the  summons,  that  was  all  which 
he  was  at  liberty  to  establish  by  evidence,  and  any  issue  which  varied  in  its  description  was 
incompetent  Now,  the  summons  described  the  road  as  proceeding  from  the  Kirktown  of 
Burntisland,  along  the  sea-shore  by  Starleybum  to  Aberdour, — thereby  using  Starleybum  merely 
as  a  finger-post  to  indicate  the  direction.  But  the  issue  set  up  a  road  proceeding  from  the 
Kirktown  to  Starleybum  and  old  and  new  Aberdour,  or  to  one  or  more  of  them, — thereby  making 
Starleybum  the  terminus,  which  it  was  not  alleged  to  be  in  the  summons.  This  was,  therefore, 
an  entirely  new  and  distinct  road,  and  such  an  issue  ought  not  to  have  been  allowed,  even 
assuming  that  Starleybum  was  a  public  place.  But  Starleybum  was  not  a  public  place  in  fact, 
and  was  proved  not  to  be  so  at  the  trial  Now,  by  the  law  of  Scotland,  there  can  be  no  public 
right  of  way  which  does  not  lead  to  some  public  place  as  a  terminus. — Stair,  it.  7,  xo^per  Adam, 
Chief  C,  in  Harvey  y.  Rodgers^  4  Murr.  29;  also,  3  W.S.  251 ;  Crawford  v.  Menzies;  per  Lord 
Fullerton,  in  Cuthdertson  v.  Young;  per  Lord  Cranworth,  L.C.,  in  Campbell  v.  Lang,  ante, 
p.  236 :  I  Maccj.  Ap.  451 :  25  Sc.  Jur.  393.  There  can  be  no  such  thing  as  a  servitude  ofrecrea- 
tion  or  sauntenng  over  another's  ground. — Dyce  v.  Hay,  ante,  p.  83 :  i  Macq.  Ap.  305 :  24  Sc. 
Jur.  465.  There  is  also  an  English  authority.  Woodier  v.  Hadden,  5  Taunt.  125.  The  only 
apparent  hostile  authority  is  Elchies'  An  not.,  but  that  is  an  apocryphal  work,  the  author  being 
unknown.  Such,  therefore,  being  the  law,  it  was  absolutely  necessary  for  the  pursuers,  seeing 
that  Starleybum  had  not  been  a  public  place  for  the  prescriptive  period,  to  prove  that  the  road 
went  to  Aberdour,  which  could  only  be  done  by  proving  that  it  went  through  Lord  Morton's 
lands — (first  four  exceptions).  But  the  Judge  told  the  jury  it  did  not  matter  whether  Starleybum 
had  been  for  40  years  a  public  place  or  not,  and  that  it  was  enough  if  passengers  could  get  in  any 
way  from  Starleybum  to  the  tumpike  road  leading  to  Aberdour ;  whereas  there  was  no  proof  of 
any  right  of  way  between  Starleybum  and  the  turnpike  road,  nor  was  any  such  road  alleged  in 
the  summons. 

[Lord  Chancellor. — Why  go  back  to  the  sunmions  ?  The  summons  might  perhaps  shew 
that  no  such  issue  ought  ever  to  have  been  granted ;  but  in  considering  whether  a  direction  to 
the  jury  was  proper  under  a  particular  issue,  of  what  use  is  it  to  refer  to  the  summons  ?] 

In  construmgan  issue  we  can't  go  beyond  the  record.  That  can  only  be  proved  which  is 
alleged  in  the  summons.  If,  therefore,  the  summons  set  forth  a  particular  road,  no  other  road 
could  be  proved  at  the  trial ;  and  yet  the  judge  told  the  jury  it  was  immaterial  to  prove  that  this 
road  went  through  Lord  Morton's  ground ;  indeed,  he  said  that  even  if  the  passengers  trespassed 
through  Lord  Morton's  lands  after  reaching  Starleybum,  that  would  be  immaterial. 
[Lord  Chancellor. — That,  certainly,  would  be  bad  law  to  lay  down  to  a  jury.  It  is  not  very 
happily  expressed,  but  the  Judge  no  doubt  meant,  that  it  was  not  necessary  to  prove  that  there 
was  a  public  right  of  way  through  Lord  Morton's  grounds,  it  being  presumed  that  people  could 
get  lawfully  to  some  public  place  beyond  Starleybum.  The  substance  of  the  issue  was — whether 
there  was  a  public  right  of  way  through  the  appellant's  lands.] 

There  was,  however,  no  evidence  that  people  could  get  lawfully  from  Starleybum  to  the  tum- 
pike road.  Then  the  issue  was  wrongly  framed,  inasmuch  as  it  laid  the  use  to  be  for  40  years 
prior  to  1827,  instead  of  40  years  prior  to  1849,  the  commencement  of  the  action.  This  was  also 
a  variance  from  the  summons,  and  it  operated  unjustly,  because  it  prevented  us  giving  evidence 
of  the  important  fact,  that  the  public  by  acquiescence  since  1827  had  lost  the  right  of  way,  if  they 
ever  had  any.  The  acquiescence  of  the  public  for  so  long  a  period  as  22  years  would,  in  point  of 
law,  exclude  their  claim  altogether. — Bell's  Pr.,  sect.  945.  Ay  ton  v.  Melville,  Mor.  Ap.,  "Pro- 
perty," No.  6.     Marquis  of  Abercorn  v.  Langmuir,  20th  May  1820,  F.C.     D.  of  Portland  v. 
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Samson,  5  D.  476.  Such  at  least  is  the  case  of  private  individuals,  and  there  seems  no  reason 
why  the  public  should  not  lose  a  right  of  this  nature  in  the  same  way. 

[Lord  Chancellor. — But  how  can  a  few  individuals,  by  acquiescence,  bind  the  public  ?  A 
proprietor  may  cause  an  interruption,  but  it  does  not  follow  that  a  jury  would  hold  such  interrup- 
tion to  be  lawful.] 

The  private  proprietor  can  raise  a  declarator  against  two  or  three  individuals,  and  a  decree  in 
that  declarator  will  effectually  bind  the  public.  So,  conversely,  there  seems  no  reason  why  the 
public  may  not  lose  by  disuse  or  acquiescence  their  right  of  way.  Lord  Lyndhurst,  in  Rodgers 
V.  Harvey,  3  W.  S.  251,  said,  "a  subsequent  interruption  not  acquiesced  in  will  not  bar  the 
public," — thereby  implying,  that,  if  acquiesced  in,  it  would  bar  the  public.  This  is  not  like  the 
case  of  a  public  trust,  against  which  prescription  would  not  run,  but  it  is  a  quasi  patrimonial 
right,  which,  though  it  might  be  gained  by  40  years'  prescription,  might  be  lost  by  interruption 
find  acquiescence  for  a  much  shorter  period.  (The  eighth  exception  is  fully  noticed  in  the 
judgment.) 

Sol.-Gen,  Bethell,  and  Anderson  Q.C.,  for  respondents,  were  not  called  upon. 
Lord  Chancellor  Cran worth. — My  Lords,  in  this  case  there  are  two  appeals — one 
against  the  interlocutor  settling  the  form  of  the  issue,  and  the  other  upon  certain  exceptions  which 
were  taken  by  the  defender  to  the  direction  of  the  learned  Judge  who  tried  the  issue.  The  reason 
why  I  am  proceeding  to  move  your  Lordships  to  give  judgment  in  this  case,  after  having  heard 
the  case  of  the  appellant  only,  is,  because  1  am  of  opinion  that  the  arguments  have  not  at  all 
shaken  the  propriety  of  the  course  which  was  taken  in  the  Court  below,  and  therefore  there  is  no 
necessity  for  further  occupying  your  Lordships'  time. 

The  question  arose  in  this  way : — A  claim  was  set  up  to  a  right  of  way  to  the  public  from 
Burntisland  to  the  sea  shore,  in  front  of  property  now  belonging  to  the  original  defender,  the 
present  appellant  Mr.  Young,  to  a  place  called  Starleyburn,  and  from  thence  on  to  Aberdour. 
The  summons  was  set  out — the  defender  denied  that  there  was  any  such  right  of  way,  and 
eventually  an  issue  was  directed  in  these  terms : — "  Whether  for  40  years  and  upwards  prior  to 
the  year  1827,  or  for  time  immemorial,  there  existed  a  public  right  of  way  for  foot  passengers 
from  the  Kirktown  of  Burntisland,  and  harbour  and  royal  burgh  of  Burntisland,  or  one  or  more 
of  them,  leading  westwards,  along  or  upon  the  margin  of  the  sea  beach,  through  the  defender's 
lands,  to  the  western  extremity  thereof,  and  thence  proceeding  to  Starleyburn  port  and  harbour, 
and  to  the  port  and  harbour  and  old  and  new  villages  of  Aberdour,  or  to  one  or  more  of  them  ?  " 
Now,  one  of  the  pleas  before  your  Lordships  is  as  to  the  propriety  of  that  issue.  It  is  said  that 
the  issue  was  directed  in  an  improper  form  upon  one  or  two  grounds.  First  of  all,  it  was  said 
that  the  issue  was — Whether,  for  40  years  and  upwards  prior  to  the  year  1827,  or  for  time 
immemorial,  there  existed  this  public  right  of  way  ?  It  was  said  that  was  an  erroneous  way  of 
directing  the  issue,  which  should  have  been  —  Whether,  for  40  years  prior  to  the  time  of  com- 
mencing the  proceedings,  there  existed  this  public  right  of  way  ?  I  am  rather  inclined  to  think 
that  that  would  have  been  a  more  correct  mode  of  directing  the  issue ;  but  that  is  an  objection 
which  cannot  lie  in  the  mouth  of  the  present  appellant.  It  was  the  other  party  who  would  have 
had  to  complain  of  his  being  put  to  prove  more  than  he  ought  to  have  been  put  to  prove,  namely, 
that  he  was  put  to  prove  the  right  of  way  for  time  immemorial,  or  for  40  years  and  upwards  prior 
to  the  year  1827 — that  is,  from  the  year  1787 — whereas,  in  truth,  it  would  have  been  sufficient  for 
him  to  have  proved  the  right  of  way  for  40  years  prior  to  the  commencement  of  these  proceed- 
ings, which  was  in  the  year  1849.  I  am  rather  inclined  to  think  that  that  would,  in  the  respond- 
ents* mouth,  have  been  an  objection,  but  it  does  not  at  all  lie  in  the  mouth  of  the  present  appel- 
lant to  set  up  that  objection,  because  to  him  it  was  an  advantage  instead  of  a  disadvantage  that 
there  was  too  onerous  an  issue  imposed  upon  the  other  side.  It  was  supposed,  that  by  this  form 
of  directing  the  issue,  he,  the  appellant,  was  shut  out  from  an  advantage  which  he  otherwise 
would  have  had,  in  proving  that  during  22  yoars  (from  1827  to  1849)  he  had  been  in  possession 
of  the  property,  and  that  he  had  either  constantly,  or  nearly  constantly,  shut  out  people  from  the 
enjoyment  of  this  supposed  right  of  way.  That  is  quite  immaterial.  The  issue  had  not  shut  him 
out  from  proving  those  facts,  because  when  the  pursuer  undertook  to  prove  that,  for  time  imme- 
morial, or  for  40  years  and  upwards  prior  to  1827,  there  existed  a  public  right  of  way,  the  fact 
that  for  the  last  22  years  the  public  had  been  excluded,  (if  they  had  been  excluded,)  would  have 
been  just  as  relevant  as  upon  an  issue,  whether  for  40  years  preceding  the  action  there  had  been 
a  public  right  of  way.  The  issue  has,  in  the  form  in  which  it  was  directed,  imposed  upon  the 
party  who  was  to  maintain  the  affirmative,  the  burden  of  proving  the  right  of  way  too  far  back 
probably :  but  that  is  an  objection  not  lying  in  the  mouth  of  Mr.  Young,  though  it  would  have 
been  a  good  objection  in  the  mouth  of  the  other  party.  I  think,  therefore,  there  is  no  ground  for 
setting  aside  this  interlocutor. 

Then,  it  is  said  the  issue  was — Whether  there  was  this  public  right  of  way  to  Starleyburn  port 
and  harbour,  and  to  the  port  and  harbour  and  old  and  new  villages  of  Aberdour,  or  to  one  or 
more  of  them  ?  That,  it  is  said,  was  an  objectionable  form  of  framing  the  issue,  for  this  reason : 
Starleyburn  port  and  harbour,  it  is  alleged,  is  not  a  public  place,  and  if  it  is  not  a  public  place. 
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the  right  of  way  up  to  that  non-public  place  would  not  be  a  public  right  of  way.  But  this  objec- 
tion is  involved  in  two  contradictions,  inasmuch  as  what  the  pursuers  undertook  to  prove  was  the 
existence  of  a  public  right  of  way  "  to  Starleyburn  port  and  harbour,  and  to  the  port  and  harbour 
and  old  and  new  villages  of  Aberdour,  or  to  one  or  more  of  them.''  Assuming  that  a  public  right 
of  way  means  a  right  of  way  from  one  public  point  to  another  public  point,  the  pursuers,  in  order 
to  establish  this  right  of  way,  must  prove  either  that  Starleyburn  port  was  of  itself  a  public  place, 
or  if  not,  that  this  right  of  way  was  a  public  right  of  way,  because  it  went  on  beyond  Starleyburn 
port.  Although  I  do  not  think  that  this  issue  is  framed  in  the  most  apt  mode  in  which  the  issue 
might  have  been  framed,  yet  it  distinctly  raises  the  point  which  was  meant  to  be  tried,  and  the 
only  point  which  ought  to  be  tried,  namely,  whether  there  was  a  public  right  of  way  for  40  years 
in  front  of  the  grounds  of  the  defender  Mr.  Young  ? 

Obiter^  there  was  an  objection  made  as  to  whether  the  law  had  been  rightly  laid  down  in  some 
prior  cases.  One  case  which  was  before  your  Lordships*  House  last  Session  suggests  that  a 
public  right  of  way  means  a  right  of  way  from  one  public  place  to  another.  I  believe  that,  for  a 
common  purpose,  that  is  quite  accurately  stated — by  which  I  mean,  if  Starleyburn  had  been  a 
mere  private  house,  and  the  public  had  been  in  the  habit  of  going  from  Burntisland  to  Starley- 
burn and  back  again,  that  would  not  have  been  a  public  right  of  way.  The  proof  of  that  is  this : 
If  the  owner  of  the  lands  through  which  the  way  went  had  purchased  this  private  house,  he 
could  have  destroyed  the  house  and  shut  up  the  way,  and  there  would  have  been  an  end  of  it. 
Generally  speaking,  a  public  right  of  way  means  a  right  of  way  from  one  public  place  to  some 
other  public  place.  It  was  suggested  that  that  description  may  not  be  always  perrectly  accurate, 
because  there  may  be  a  place  like  a  cul  de  sac  in  a  town ;  and  perhaps  the  existence  of  such 
places  may  shew  that  there  may  be  cases  in  which  that  description  is  not  quite  accurate ;  but  for 
a  common  purpose  it  is  accurate  to  say,  that  a  public  way  means  a  public  way  from  one  town  to 
another,  or  from  one  public  road  to  another  public  road,  with  a  public  terminus  at  each  end. 
That  being  so,  that  settles  the  appeal,  so  far  as  relates  to  the  form  of  the  issue. 

Now,  my  Lords,  I  come  to  the  more  material  arguments,  upon  which  I  think  there  is  no  doubt 
at  all,  namely,  the  numerous  exceptions  which  were  taken  to  the  directions  given  by  the  learned 
Judge  to  the  jury.  There  were  no  less  than  eight  exceptions  taken,  and  it  appears  to  me  that 
they  have  all  entirely  fallen  to  the  ground.  I  have  only  to  state  what  those  exceptions  are,  and 
the  few  observations  I  shall  make  will  shew  why  I  think  they  are*  utterly  unfounded. 

They?rj/ exception  is — "His  Lordship  directed  the  jury  that  the  pursuers'  case,  under  the 
words  of  the  issue,  did  not  render  it  necessary  for  them  to  prove  a  right  of  footpath  through  the 
grounds  or  policy  of  Lord  Morton  to  the  port  and  harbour  or  the  old  or  new  villages  of  Aberdour." 
No  doubt  the  road  which  was  described  was  the  road  passing  through  the  grounds  of  the 
defender  Mr.  Young,  and  described  as  continued  on  to  Aberdour  through  the  grounds  of  Lord 
Morton.  I  take  it,  it  was  so.  I  think  that  that  is  not  quite  accurate,  because  the  road  is 
described  in  the  summons  and  condescendence  as  going  through  the  grounds  of  Lord  Morton 
after  it  had  left  the  defender's  grounds.  It  was  perhaps  necessary  to  shew  that  the  road  which 
went  through  the  defender's  ground,  in  some  mode  or  other,  went  through  Lord  Morton's  ground 
on  towards  Aberdour.  Perhaps  that  was  so;  but  it  would  be  tying  up  the  pursuers  far  too 
strongly  and  strictly  to  say,  having  proved  all  that  was  held  to  be  material  between  the  pursuers, 
who  are  the  public,  and  the  defender  Mr.  Young,  namely,  that  there  was  a  public  right  of  way 
through  his  grounds,  that  they  would  be  thrown  back,  because  they  did  not  carry  it  on  to  Aber- 
dour precisely  in  the  mode  they  had  indicated.  That  is  not  a  part  of  the  issue.  All  that  was 
material  in  the  issue  was,  whether  there  was  a  right  of  way  through  the  defender's  grounds  to 
Aberdour,  so  as  to  become  a  public  right  of  way.  The  circumstance  that  the  road  went  to  Aber- 
dour through  Lord  Morton's  grounds  was  immaterial  to  the  issue.  So  the  learned  J  udge  thought, 
and,  as  1  think,  quite  rightly.     Therefore  the  first  exception  falls  to  the  ground. 

Then  it  is  said  in  the  j^^<7«^  exception — "  His  Lordship  directed  the  jury  that  it  was  sufficient 
if  a  public  right  of  way  should  be  estabhshed  to  Starleyburn."  The  issue  raised  the  point  whe- 
ther there  was  a  public  right  of  way  inter  alios  locos  to  Starleyburn ;  and  his  Lordship  directed 
that  it  was  quite  sufficient  if  the  jury  found  that  there  was  such  a  public  right  of  way.  No  doubt 
that  was  perfectly  right.  If  Starleyburn  port  is  not  a  public  place,  upon  which  subject  there  is 
a  good  deal  of  conflicting  evidence,  then,  in  order  to  prove  a  public  right  of  way,  the  party  must 
prove  that  the  road  at  Starleyburn,  and  beyond  Starleyburn  on  to  Aberdour,  is  a  public  road. 
So  the  learned  Judge  held,  and  so  I  quite  think. 

The  third  exception  is — "  His  Lordship  directed  the  jury  that,  to  support  such  public  right  of 
way,  it  was  not  necessary  that  Starleyburn  port  and  harbour  should  have  existed  for  40  years 
prior  to  1827;  and  that  if  the  port  and  harbour  of  Starleyburn  is  the  private  property  of  Lord 
Morton,  that  fact  would  be  no  answer  to  the  pursuers'  claims  of  a  right  of  way,  if  proved  in  point 
of  fact.'*  The  learned  Judge  was  perfectly  right  in  making  that  statement.  In  order  to  prove  a 
public  right  of  way,  it  could  not  be  necessary  to  shew  that  Starleyburn  port  had  existed  for  40 
years.  As  I  said  in  the  course  of  the  argument,  you  might  as  well  contend  that  you  could  not 
prove  a  public  right  of  way  through  Addison  Place,  because  Addison  Place  had  not  existed  from 
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time  immemorial,  or«for  a  certain  number  of  years.  It  would  not  be  necessary  to  prove  that 
Addison  Place  had  existed,  but  that  the  locus  had  existed  as  a  place  through  which  a  public 
right  of  way  went.  Therefore,  it  is  perfectly  clear  that  the  learned  Judge  gave  a  right  direction. 

Then  ^^  fourth  exception  is — "  His  Lordship  directed  the  jury  that  the  right  of  way  claimed 
would  be  completely  established  for  the  pursuers,  as  against  the  present  defender,  if  foot  passen- 
gers using  that  right  of  way  could  and  did  proceed  from  Starleyburn  to  the  harbour  or  villages 
of  old  and  new  Aberdour  by  the  highroad,  without  going  through  Lord  Morton's  policy  grounds: 
and  that,  even  if  the  pursuers  should  fail  in  proving  in  this  action  any  right  of  way  through  such 
policy  grounds — a  right  which  they  could  not  vindicate  or  make  eflfectual  in  this  process — still 
the  right  of  way  might  be  fully  proved  and  found  by  the  jury  as  far  as  Starleyburn,  if  parties 
from  thence  could  and  did  proceed  by  the  road  to  Aberdour,  supposing  any  such  exit  from  Star- 
leyburn is  necessary  in  point  of  law."  The  learned  Judge  could  give  no  other  direction.  If 
there  is  a  footroad  to  the  public  from  Burntisland  to  Starleyburn,  and  thence  by  the  highroad  to 
Aberdour,  it  is  quite  immaterial  whether  it  goes  through  Lord  Morton's  grounds  or  not — though 
the  parties  in  the  summons  thought  it  did.  All  that  is  essential  to  prove  is,  that  the  road  went 
through  the  defender's  ground.  They  may  prove  it  a  part  of  the  way,  and  then,  I  think,  the 
right  beyond  Starleyburn  is  settled,  by  shewing  that  the  passengers  went  from  Starleyburn  by 
the  highroad  or  by  any  other  mode.  The  exception  suggests  that  that  would  be  trespassing,  and 
that  the  parties  went  by  trespass  on  from  Starleyburn.  I  think  that  would  be  a  violent  inter- 
pretation indeed,  when  it  is  said  that  it  is  sufficient  to  prove  the  right  of  way  to  Starleyburn,  and 
from  thence  parties  could  and  did  proceed  by  the  highroad  to  Aberdour.  Of  course  it  is  meant 
that  they  could  lawfully  proceed — nobody  can  be  misled  by  that. 

Then  the  appellant  says,  that  the  learned  Judge  was  >vrong  for  not  giving  three  directions- 
First  of  all,  "  That  it  was  necessary  for  the  pursuers,  in  order  to  entitle  them  to  a  verdict  under 
the  issue,  to  prove  either  that  Starleyburn  had  been  a  public  place  for  40  years  prior  to  1827,  or 
to  prove  a  public  right  of  way  for  that  period  along  the  sea  beach,  through  Lord  Morton's 
grounds,  from  Burntisland  or  Kirktown  to  the  port  and  harbour  or  the  old  or  new  villages  of 
Aberdour."  That  forms  just  the  converse  of  what  I  have  stated.  It  was  not  necessary  for  the 
learned  Judge  so  to  direct  the  jury,  and  if  he  had  so  directed  the  jury,  he  would  have  directed 
them  wrong. 

Then  the  appellant  says  that  the  learned  Judge  ought  to  have  directed  the  jury,  "  That  it  is 
not  competent  under  the  issue  and  record  to  return  a  verdict  finding  a  public  right  of  way  from 
Burntisland  or  Kirktown  to  Starleyburn  port  and  harbour,  and  thence  to  the  highway,  and  thence 
by  the  highway  to  the  port  and  harbour  or  old  or  new  villages  of  Aberdour.*'  It  was  competent. 
If  you  could  prove  it  to  be  a  public  right  of  way,  it  was  not  necessary  for  the  learned  Judge  tc 
direct  the  contrary.  Then  the  appellant  says — "  But  if  it  be  competent,  then  there  was,  in  law, 
no  evidence  to  go  to  the  jury  of  such  a  right  for  40  years  prior  to  1827.'*  Although  it  is  alleged 
that  there  is  no  evidence,  I  have  found  four  witnesses  who  speak  upon  the  subject,  one  of  whom, 
an  old  woman,  as  I  recollect  from  her  evidence,  distinctly  says,  that  in  the  year  1775  she  re- 
members folks  used  to  go  along  that  road  ever  since  she  was  a  child  eight  or  ten  years  old,  she 
knew  it  very  well.  Starleyburn  port  was  not  built  then,  and  they  went  on  that  road.  Some  say 
they  went  through  Lord  Morton's  ground,  and  some  by  the  highroad  ;  but  it  is  impossible  to  say 
that  there  was  not  evidence  for  the  jury.  Some  jurymen  might  have  thought  it  weak  evidence, 
and  some  strong,  but  the  learned  Judge  had  only  to  leave  the  question  to  them,  as  the  matter  of 
fact  went  upon  that  which  was  clearly  sufficient  evidence. 

Then,  it  is  stated  that  the  learned  Judge  ought  to  have  told  the  jury,  "  That  evidence  of  the 
interruption  of  the  right  of  way  claimed  for  22  years  after  1827,  acquiesced  in  by  the  public  for 
that  period,  is  sufficient  in  law  to  exclude  such  right  of  way  on  the  part  of  the  public."  I  can 
find  no  such  provision  as  that  in  the  law  of  Scotland,  any  more  than  I  can  in  the  law  of  England 
A  person  excluding  the  public  is  a  question  of  degree,  and  the  acquiescence  of  the  public  is  also 
a  question  of  degree.  Certainly  the  fact  that  a  person  has  for  22  years  prevented  people  from 
domg  what  they  had  done  before  for  40  years,  does  not  of  itself  destroy  the  right.  The  com- 
plaint is  that  the  learned  Judge  did  not  tell  the  jury  that  it  did. 

Then  there  comes  the  last  exception,  which  is,  that  the  learned  Judge  directed  the  jury,  that  if 
evidence  was  given  to  them,  satisfactory  to  their  minds,  of  the  existence  of  a  public  footpath  as 
far  back  as  the  memory  of  living  witnesses  could  be  expected  to  extend,  although  such  testimony 
did  not  either  in  any  instance,  or  only  in  a  few  cases,  go  back  distinctly  as  far  as  40  years  prior 
to  1827,  it  was  competent  for  the  jury  to  presume,  and  when  the  evidence  was  consistent  and 
uncontradicted,  the  jury  ought  in  point  of  law  to  presume,  from  such  proof  of  the  exercise  of  a 
right  of  way  uninterrupted  so  far  back  as  living  testimony  can  go,  a  previous  enjoyment,  cor- 
responding to  the  manner  in  which  it  had  been  enjoyed  during  the  period  embraced  in  the 
evidence,  if  in  itself  satisfactory  to  them  as  to  that  period,  and  that  the  defender  was  not 
entitled  to  the  verdict  on  the  ground  that  the  evidence  so  laid  before  them  did  not  positively 
apply  to  the  first  years  of  that  period  of  40  years — supposing  that  the  testimony,  in  their 
opinion,  did  not  directly  reach  to  those  earlier  years.    In  fact,  the  evidence  did  not  reach  to  those 
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earlier  years  ;  but  the  learned  Judge  was  quite  right  in  his  direction,  otherwise  what  an  absurdity 
we  are  involved  in,  both  in  Scotland  and  in  England,  when  we  have  to  prove,  that  parties  have 
enjoyed  an  established  right  from  time  immemorial ;  we  never  can  carry  it  back  to  anything  like 
proof  of  the  commencement.  The  period  here  which  they  had  to  prove  was,  I  think,  erroneous 
m  the  way  in  which  the  issue  was  framed.  The  issue  was  framed  as  against  the  pursuers,  but 
not  as  against  the  present  appellant.  The  pursuers  had  to  prove  that  the  right  had  existed  either 
from  time  immemorial,  or  for  40  years  prior  to  1827 — ^that  would  be  the  year  1787,  and  there  is 
evidence  which  distinctly  went  beyond  that.  All  that  the  learned  Judge  said,  was — You  may,  if 
the  evidence  satisfies  you,  if  for  any  reason  it  cannot  be  carried  quite  back  to  1787,  go  as  far  as 
the  memory  of  living  witnesses  goes  ;  and  the  law  authorizes  you  in  so  doing.  Upon  all  these 
points  it  seems  to  me  that  the  learned  Judge  gave  the  jury  an  accurate  direction.  I  confess  I 
must  observe  upon  this  occasion,  as  I  have  on  one  or  two  other  occasions,  that  the  learned 
Judges  in  Scotland  are  a  little  loose  in  their  way  of  framing  issues,  and  sometimes  a  little  loose 
in  the  mode  in  which  they  direct  the  juries ;  and  if  I  had  thought  that  there  was  anything  really 
wrong  here,  I  should,  perhaps,  have  felt  myself  bound  to  have  yielded  to  these  exceptions  ;  but 
I  am  happy  to  say  that  I  see  nothing  wrong.  There  is,  I  may  remark,  one  expression  which  I 
think  a  Judge  would  not  have  used  in  directing  a  jury  in  England,  namely,  "when  the  evidence 
was  consistent  and  uncontradicted,  the  jury  ought,  in  point  of  law,  to  presume," — that  is  not  the 
happiest  way  of  expressing  it ;  only  he  goes  on  to  negative  what  had  been  contended  on  the  other 
hand,  that  it  was  not  competent  to  them  so  to  find — they  could  not  find  the  40  yeai-s?  enjoyment 
without  distinct  evidence  of  that  period  of  time.  He  says — That  is  not  so  ;  you  may  presume  it, 
if  the  evidence  seems  to  you  to  be  all  consistent.  The  law  delights  in  favouring  possession  as  it 
has  been  enjoyed,  and  authorizes  you  in  one  sense,  and  not  only  sanctions,  but  directs  you  to 
act  upon  it. 

It  appears  to  me,  my  Lords,  that  both  these  appeals  have  been  brought  without  any  sort  of 
foundation.  I  shall  therefore  move  your  Lordships  to  dismiss  them,  and  affirm  the  interlocutors 
of  the  Court  below. 

Interlocutors  in  each  appeal  affirmed  with  costs. 
Appellants  Solicitors^  Richardson,  Loch  and  Maclaurin. — Respondents  Solicitors^  Deans  and 
Rogers. 


FEBRUARY  27,  1854. 

Melrose  and  Company,  Appellants,  v.  Hastie  and  Company,  Respondmts. 

Appeal  to  House  of  Lords — Competency — Process — Retention — Interlocutor  disallowing  ex- 
ceptions.—  48  Geo.  III.,  c.  151,  §  15  —  Statute  55  Geo.  in.,  c.  42,  §  7  —  A  question  having 
arisen  as  to  the  right  to  the  delivery  of  a  quantity  of  sugar,  an  action  was  brought  by  the 
party  claiming  it,  and  it  went  to  trial  on  an  issue  before  a  jury,  A  verdict  was  returned  for 
the  pursuers,  but  it  was  set  aside  by  the  Court,  on  a  bill  of  exceptions  to  the  ruling  of  the 
Judge ,  on  7th  February  1850,  and  a  new  trial  granted,  A  second  trial  took  place,  in  which 
a  verdict  was  returned  for  tJte  defenders  in  March  1 8  50,  and,  on  a  bill  of  exceptions  presented 
by  the  pursuers,  the  Court,  on  7th  March  1851,  disallowed  the  bill  of  exceptions j  on  ()th 
February  1852  the  pursuers  appealed  to  the  House  of  Lords. 

Held  that  as  the  first  interlocutor  disposed  of  exceptions,  the  appeal,  not  being  brought  within 
fourteen  days,  was  too  late:  55  Geo.  III.,  c.  42,  §  7. 

Held  further,  that  an  interlocutor  settling  an  issue  is  subject  to  appeal.^ 

Melrose  and  Company  appealed  against  the  interlocutors  of  Feb.  1850,  and  of  March  and  Dec. 
•1851. 

The  respondents,  in  their  case,  stated  the  objection  to  the  competency  of  the  appeal — "  In 
respect  die  statutory  period  within  which  the  interlocutors  complained  of  could  be  appealed 
against  had  elapsed  before  the  appeal  was  presented,  and  therefore  the  interlocutors  are  now 
final,  and  cannot  be  reviewed." 

The  Appeal  Committee  ordered  this  objection  to  be  reserved  till  the  hearing  of  the  appeal 

*  Sec  previous  report  13  D.  881 ;  22  Sc.  Jur.  207;  23  Sc.  Jur.  398;  24  Sc.  Jur.  120.  S.  C.  i 
Macq.  Ap.  698 :  26  Sc.  Jur.  319. 
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Anderson  Q.C.  (with  him  Gray\  for  appellants.* — We  were  not  bound  to  come  to  the  House 
of  Lords  against  an  interlocutory  judgment,  but  we  had  a  right  to  wait  till  the  final  interlocutor 
was  pronounced  exhausting  the  merits.  The  Stat.  48  Geo.  ill.,  c.  151,  §  15,  enacted  that  final 
judgments  only  should  be  appealed  against,  but  that  at  the  same  time  the  appellant  might  include 
all  the  interlocutors  in  the  cause.  This  was  reasonable,  for  it  might  happen  that  we  could  not 
know  until  the  final  interlocutor  whether  we  might  be  injured  or  not.  The  55  Geo.  III.,  c.  42, 
did  not  repeal  the  above  clause,  but  in  §§  4, 6  and  7  merely  conferred  a  privilege  of  excepting  to 
the  ruling  of  the  Judge,  and,  if  such  exceptions  were  not  afterwards  disallowed  by  the  Court, 
of  appealing  to  the  House  of  Lords  within  14  days  against  the  interlocutor  so  disallowing  them. 
The  consequence  of  not  so  appealing  within  14  days  might  no  doubt  be,  that  we  should  there- 
after be  concluded  as  to  any  matter  of  fact  involved  in  the  verdict,  but  not  so  as  to  any  matter  of 
law.  Where  no  appeal  was  taken  within  the  14  days,  then  the  case  went  on  as  usual,  and  if  at 
the  end  the  whole  question  turned  on  a  point  of  law,  then  by  §  9  the  interlocutors  could  all  be 
brought  up  to  the  House  of  Lords,  and  thus  we  might  get  behind  the  verdict  so  as  to  see  how  it 
was  arrived  at.  The  appeal  which  was  competent  prior  to  the  55  Geo.  III.,  c,  42,  was  not  taken 
away  by  that  statute,  and  Lord  Campbell  said,  in  Matheson  v.  Ross^  6  Bell's  Ap.  374,  that  the 
onus  always  lay  on  those  who  denied  the  right  of  appeal,  to  shew  how  it  was  taken  away.  But 
even  assuming  all  that  the  verdict  asserts  in  point  of  fact,  we  are  not  thereby  prevented  from 
appealing  against  all  the  interlocutors.  The  verdict  merely  affirmed  that  there  was  no  wrongful 
obstruction,  but  that  did  not  preclude  us  from  maintaining  that  we  were  entitled  to  the  sugars. 
There  may  have  been  no  wrongful  obstruction,  simply  because  there  was  no  obstruction  at 
all ;  how  then  could  that  entitle  the  Court  to  assoilzie  the  defenders  from  the  other  conclusions 
of  the  summons?  Thus,  in  Galbraiih  v.  Armour^  4  Bell's  Ap.  C  374,  it  was  held,  that  the 
verdict  was  no  answer  in  law  to  the  action.  In  Mackenzie  v.  Ross^  i  Sh.  Ap.  C.  109,  there  was 
no  final  interlocutor  pronounced  at  all  after  the  interlocutor  disallowing  the  exceptions. 

J^rd  Advocate  Moncreiff  {^'lih.  him  SoL-Gen,  Bethell),  for  respondents. — The  issue  here  was 
directed  not  to  try  a  special  fact  merely,  but  to  try  the  whole  case,  both  the  law  and  fact,— 
leaving  the  points  of  law  to  arise  by  way  of  exceptions  to  the  ruling  of  the  Judge.  Such  being 
the  case,  and  sin<ie  the  appellants  did  not  within  the  14  days  complain  of  the  disallowing  of  the 
exceptions,  it  is  now  too  late.  The  Stat.  55  Geo.  in.,  c.  42,  is  clear  in  its  provisions  to  that 
effect.  Mackenzie  y,  Ross,  i  Sh.  Ap.  C.  109  ;  Clelandv,  ffV/V,  6  Bell's  Ap.  C  402.  The  verdict 
having  been  allowed  to  become  conclusive,  and  it  having  exhausted  the  whole  merits,  there 
remained  to  the  Court  no  alternative  but  to  pronounce  an  interlocutor  assoilzieing  the  defenders. 
The  facts  cannot  now,  in  any  shape,  be  opened  up.  Speirs  v.  Dunlop,  4  S.  92 ;  Walker  v. 
Steel,  ibid,,  323. 

Lord  Chancellor  Cranworth. — My  Lords,  so  far  as  it  is  lawful  for  any  one  of  your 
Lordships,  when  exercising  judicial  functions,  to  have  wishes  as  to  the  result  of  a  case,  I  confess 
that  the  motion  which  I  feel  myself  called  upon  to  make  to  your  Lordships,  is  one  which  is  quite 
contrary  to  my  wishes  and  inclinations,  because  I  feel  that  it  in  all  probability  shuts  out  the 
pursuers  from  bringing  before  your  Lordship' s  House  something  whicl^  if  they  had  taken  a 
different  course,  they  might  have  brought  before  your  Lordships,  and  which  involves,  or  might 
involve,  questions  of  the  very  deepest  importance.  From  the  very  cursory  glance  I  have  had  of 
these  proceedings,  I  do  not  intend  to  express  any  opinion  (indeed  I  have  not  formed  any),  upon 
the  merits  of  the  case.  The  case  is  one  upon  which  the  Court  of  Session  was  divided,  and  it 
evidently  involves  principles  of  great  importance  with  reference  to  the  mercantile  law  of  Scot- 
land. I  say,  therefore,  so  far  as  it  is  lawful  to  have  wishes,  I  wish  I  could  think  that  this 
objection  to  competency  was  unfounded.  I  confess  my  first  impression  was,  that  this  case  might 
be  now  brought  before  your  Lordships  ;  but  attending  to  the  language  of  the  statutes,  I  have 
satisfied  myself,  that  now  to  hear  an  appeal  from  interlocutors  overruling  these  exceptions,  would 
be  hearing  something  which  the  legislature  has  not  authorized  your  Lordships  to  hear,  and,  I 
think,  more  than  that,  has  expressly  forbidden  you  to  hear. 

This  question,  my  Lords,  must  depend  entirely  upon  the  construction  to  be  put  upon  two  acts 
of  parliament,  to  which  you  have  been  referred,  viz.,  48  Geo.  ill.,  c.  151,  and  55  Geo.  lll.,c 
42.  I  do  not  find  any  subsequent  statutes  which  really  affect  the  question  in  this  case.  The 
pursuers,  Messrs.  Melrose  and  Company,  instituted  a  proceeding  in  the  Court  of  Session  against 
the  defenders,  Hastie  and  Company,  the  object  of  which  was  to  have  declarator  that  they  were 
entitled  to  591  bags  of  sugar  that  were  warehoused  at  Greenock,  which  had  been  imported  by 
Hastie  and  Company,  and  which  had  been,  as  it  is  alleged,  (and  we  may  assume  the  fact  to  be 
so,)  paid  for  by  Melrose  and  Company,  but  in  respect  of  which  Hastie  and  Company  contended 
that  they  had  a  right  of  retention,  until  certain  charges  which  they  had  upon  that  sugar  were 

1  This  being  an  argument  as  to  the  competency  of  the  appeal,  the  counsel  for  the  objecton 
ought  to  have  been  first  heard,  as  settled  in  Geils  v.  Geils,  ante,  p.  i :  i  Macq.  Ap.  36  :  23  Sc. 
Jur.  438.  It  was  owing  to  an  inadvertence,  which  was  afterwards  explained,  that  that  rule  was 
not  observed  here. 
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satisfied.  That  is  a  very  important  question.  And  for  the  purpose  of  asserting  their  right  they 
instituted  this  action,  in  which  they  sought  these  several  findings  : — that  it  should  be  found  and 
declared  that  the  pursuers  had  been  wrongfully  obstructed,  and  that  they  might  lawfully  remove 
the  sugar  from  the  warehouse ;  whether  they  had  been  wrongfully  obstructed  or  not,  that  the 
parties  having  the  control  over  the  sugar  should  be  restrained  from  removing  it  for  the  future  ; 
and  further,  that  the  defenders  should  be  made  responsible  in  damages  for  the  injury  which  had 
resulted  from  the  pursuers  having  been  wrongfully  obstructed.  The  Court  of  Session,  in  order 
to  have  this  question  investigated,  directed  an  issue,  whether  the  defenders  had  wrongfully 
obstructed  the  pursuers  in  removing  this  sugar  ? 

Undoubtedly,  looking  logically  at  that  issue,  it  does  raise  every  question  both  of  fact  and  of 
law ;  but  with  all  deference  to  the  learned  Judges,  I  must  say,  that  I  think  that  is  a  most  incon- 
venient mode  of  having  doubtfiil  points  of  law  investigated.     It  would  surely  have  been  more 
satisfactory  to  have  submitted  to  the  jury  the  pure  facts,  or  as  nearly  the  pure  facts  as  the  nature 
of  things  permitted,  and  then  for  the  Court  afterwards  to  have  applied  the  law,  as  they  under- 
stood it,  to  the  facts.     In  directing  a  jury  upon  any  trial,  we  are  always  involved  in  the  necessity 
of  mixing  some  law  with  the  facts,  because,  in  truth,  if  you  direct  a  jury  upon  the  issue,  whether 
A  B  is  the  son  of  C  D,  that  involves  the  question  of  what  constitutes  a  lawful  marriage.     You 
cannot  direct  any  question  of  fact,  that  will  not  necessarily  have  mixed  up  with  it  some  question 
of  law ;  but  the  object  of  the  Courts  in  this  country  always  is,  to  separate,  as  far  as  the  nature  of 
things  permit,  the  one  from  the  other.     Now,  I  cannot  help  thinking,  that  the  inconvenience  of 
that  course  is  so  obvious,  that  it  would  have  been  infinitely  better  if  the  issues  directed  in  this 
case  had  been  simply  issues  as  to  what  the  facts  were.     The  knowledge  of  the  facts  one  way  or 
the  other,  would  have  enabled  the  Court  to  apply  the  law,  and  say  what  the  result  was.     How- 
ever, no  objection  seems  to  have  been  taken  by  either  party  to  the  form  of  the  issue,  which  was 
directed  in  the  Court  below.     But  now  the  parties  come  by  way  of  appeal  to  your  Lordships' 
House  ;  and,  upon  referring  to  their  appeal,  I  observe  that  they  do  not  complain  of  that  issue 
having  been  directed.     The  issue  was  evidently  directed  for  the  purpose  of  raising,  and,  logically, 
it  did  raise,  all  the  three  questions ;  for  if  it  is  true,  as  the  pursuers  said,  that  this  was  their 
sugar,  and  that  Hastie  and  Company  had  no  right  to  prevent  them  from  taking  it  from  the  ware- 
house, then  the  jury  must  have  determined  that  Hastie  and  Company  did  wrongfully  obstruct. 
So  with  the  second  question — whether  they  ought  to  be  prevented  for  the  future  from  removing, 
the  same  result  would  follow,  and  so  also  as  to  the  question  of  damages.    That  issue  was  directed, 
and,  upon  the  trial  of  that  issue,  it  seems  that  certain  facts  were  admitted  or  proved  as  to  pay- 
ments, which  shew  that  the  pursuers  were  right  in  saying  that  they  had  paid,  but  then  the  party 
whom  they  had  paid  was  a  middleman  in  the  transactions ;  and  then  arose  this  question— 
whether,  these  payments  having  been  so  made,  the  right  contended  for  by  the  pursuers  did  or 
did  not  result  ? 

Now,  the  learned  Judge  who  tried  the  case,  supposing  the  jury  to  review  these  facts,  eventually 
directed  them  "  that  there  was  in  this  case  no  delivery,  actual  or  constructive,  of  the  591  bags  of 
sugar,  and  nothing  proved  in  evidence  to  bar  Hastie  and  Company  from  retaining  these  sugars 
for  the  balance  due  by  Bowie  and  Company — that  the  circumstance  of  Melrose  and  Company 
having  placed  the  delivery  note,  with  the  indorsation  in  their  favour,  in  the  hands  of  Duncan 
Ferguson  and  Company,  and  its  having  been  acted  upon  by  partial  removal  of  the  sugars,  did 
not  affect  the  right  of  retention  on  the  part  of  Hastie  and  Company.'*  That,  in  fact,  involved 
the  whole  of  the  question  in  dispute  ;  and  the  learned  Judge  having  laid  down  that  as  the  law 
upon  it,  the  jiu'y  found  that  there  had  been  no  wrongful  obstruction.  That  was  followed  by  a 
bill  of  exceptions  to  that  ruling,  and  those  exceptions  were  brought  before  the  Court  of  Session, 
and  the  decision  of  the  Court  of  Session  is  in  the  interlocutors  which  were  made  upon  those 
exceptions. 

In  order  to  see  whether  it  is  competent  or  not  to  the  parties  who  are  aggrieved,  or  who  think 
themselves  aggrieved,  to  appeal  to  your  Lordships'  House,  we  must  look  to  the  statute,  and  to 
that  alone,  because  that  must  guide  us.  The  statute  which  introduced  or  reintroduced  jury 
trials  into  Scotland,  is  the  55  Geo.  in.,  c.  42,  and  the  sections  which  have  been  referred  to  and 
are  material,  are  the  7th,  8th,  and  9th.  The  previous  sections  shew  how  parties  may  apply  for 
a  new  trial,  and  other  matters  of  that  sort.  In  order  to  enable  the  parties,  who  are  aggrieved  by 
any  decision  of  the  Judges  at  the  trial,  not  to  be  bound  by  the  Coiu-t  of  Session,  if  they  think  fit 
to  bring  the  case  to  the  House  of  Lords,  this  provision  is  made  by  the  7th  section.  After  the 
directions  for  bringing  the  case  before  the  Court  of  Session,  the  section  proceeds  thus : — "  Provided 
always,  that  it  shall  be  competent  to  the  party  against  whom  any  interlocutor  shall  be  pronounced 
on  the  matter  of  the  exception,  to  appeal  from  such  interlocutor  to  the  House  of  Lords,  attaching 
a  copy  of  the  exception  to  the  petition  of  appeal,  certified  by  one  of  the  clerks  of  Session,  so  as 
such  appeal  shall  be  presented  to  the  House  of  Lords  within  14  days  after  the  interlocutor  shall 
have  been  pronounced,  if  Parliament  shall  be  then  sitting  ;  or  if  Parliament  shall  not  be  sitting, 
then  within  8  days  after  the  commencement  of  the  next  Session  of  Parliament,  but  not  after- 
wards, and  so  as  the  proceedings  on  such  appeal  do  conform  in  all  respects  to  the  rules  and 
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regulations  established  respecting  appeals."  The  8th  section  says — "  That  if  a  new  trial  shall 
not  be  applied  for,  or  shall  be  refused,  or  if  the  exception  taken  to  the  opinion  and  direction  of 
the  Judge  or  Judges  shall  be  disallowed,  the  verdict  shall  be  final  and  conclusive  as  to  the  fact  or 
facts  found  by  the  jury."  Then  the  9th  sect,  says, — "  That  in  all  cases  wherein  the  Court  shall 
pronounce  a  judgment  in  point  of  law  as  applicable  to,  or  arising  out  of,  the  finding  by  the  verdict. 
It  shall  be  lawful  and  competent  for  the  party  dissatisfied  with  the  judgment  in  point  of,  law,  to 
bring  the  same  under  review,  either  by  representation  or  reclaiming  petition,  or  by  appeal  to  the 
House  of  Lords."  Now,  if  it  depends  entirely  upon  that,  there  having  been  an  appeal  against 
interlocutors  overruling  exceptions,  and  an  appeal  more  than  14  days  afterwards,  the  question  is 
— Is  such  an  appeal  competent  ?  Obviously,  prifnd  facie,  it  is  not  competent ;  but  then  what  was 
argued  by  the  learned  counsel  for  the  pursuers,  the  appellants  in  this  case,  is,  that  we  must  look 
back  to  the  48  Geo.  in.,  c.  151,  which  was  an  act  for  regulating  the  course  of  proceedings  in 
Scotland  before  the  establishment  of  jury  trials;  and  here  we  find  this  proviso  to  the  15th  sect. : 
— "  Provided,  that  when  a  judgment  or  decree  is  appealed  from,  it  shall  be  competent  to  either 
party  to  appeal  to  the  House  of  Lords  from  all  or  any  of  the  interlocutors  that  may  have  been 
pronounced  in  the  cause,  so  that  the  whole,  as  far  as  is  necessary,  may  be  brought  under  the 
review  of  the  House  of  Lords." 

Now,  my  Lords,  in  the  first  place,  I  think  that  the  subsequent  statute,  making  express  pro- 
visions as  to  the  course  of  appealing  in  this  particular  kind  of  interlocutory  applications,  must  be 
understood  as  superseding  ail  that  had  been  previously  directed  about  interlocutory  applications, 
so  far  as  relates  to  that  particular  sort  of  interlocutory  application.  I  think  that  would  be  so,  if 
there  were  nothing  peculiar  in  the  nature  of  such  an  interlocutory  application  as  this  is. 
Ordinarily  speaking,  the  issue  was  meant  to  be  an  issue  merely  to  find  some  particular  fact  or 
facts  ;  but  when  we  consider  how  important  it  is  to  have  that  conclusively  established,  before  any 
further  proceedings  are  taken  upon  it,  and  to  have  it  conclusively  established  for  all  purposes 
whatsoever,  there  does  appear  a  very  obvious  reason  why  the  legislature  meant  to  limit  the  time 
within  which  complaints  were  to  be  made  upon  that  subject  to  a  very  short  period.  You  may 
apply  immediately  for  a  new  trial,  or  take  a  bill  of  exceptions  if  you  choose,  and  you  may  come 
to  the  House  of  Lords,  but  you  must  do  that  within  14  days.  The  statute  gives  peculiar  facility 
to  have  priority  given  to  your  appeal  over  all  others,  in  order  that  the  matter  may  be  at  once  and 
for  ever  conclusively  established.  It  appears  that  the  legislature  has  laboriously  contrived  that 
there  shall  be  no  delay  in  appeals  of  this  nature  ;  but  that  these  matters,  decided  by  issue,  shall 
be  established  at  once  and  for  ever  without  any  appeal,  except  so  far  as  that  appeal  is  granted; 
and  that  was  meant  to  be  something  which  should  conclude  or  stop  all  further  inquiry  or  any 
fact  or  facts  which  were  found  by  the  jury.  Ordinarily  speaking,  that  would  be  most  convenient. 
If,  in  this  case,  for  instance,  the  issue  had  been  directed  to  try  whether  the  sugar  had  been  paid 
for  to  Hastie  and  Company  by  Bowie  and  Company,  and  whether  the  second  portion  of  sugar 
which  was  bought  by  Melrose  and  Company  had  been  paid  for  by  Bowie  and  Company,  and  any 
other  matters  of  fact  that  it  would  have  been  important  to  have  decided,  one  sees  the  great  con- 
venience of  having  that  established  conclusively  before  anything  further  is  done.  It  seems  to 
me,  attending  to  the  nature  of  the  subject  matter,  and  the  language  of  the  act  of  parliament,  it 
is  quite  clear  that  we  cannot  carry  back,  as  it  were,  the  proceedings  upon  a  jury  process  to  the 
15th  sect,  of  48  Geo.  III.,  c.  151,  where  the  whole  matter  came  before  the  Court  upon  the  final 
judgment,  and  was  not  merely  capable  of  being  taken  at  the  end  of  14  days.  I  think  that  is  very 
much  confirmed  by  the  9th  sect,  of  the  Jury  Act,  which  expressly  says  : — "  That  in  all  cases 
wherein  the  Court  shall  pronounce  a  judgment  in  point  of  law,  as  applicable  to,  or  arising  out  of, 
the  finding  by  the  verdict,  it  shall  be  lawful  and  competent  for  the  party  dissatisfied  with  the 
said  judgment  in  point  of  law,  to  bring  the  same  under  review,  either  by  representation  or 
reclaiming  petition,  or  by  appeal  to  the  House  of  Lords.**  In  the  ordinary  way,  that  means  a 
case  that  comes  within  the  doctrine — expressio  unius  est  exclusio  alterius.  When  the  legislature 
says  a  verdict  has  been  found  and  established,  you  may  come  to  this  House  if  you  think  the 
verdict  does  not  warrant  what  the  Court  is  doing  upon  it.  That  seems  to  me  to  exclude  the 
notion  that  you  might  also  say — the  verdict  was  improperly  obtained  by  wrong  direction  or  any 
other  mode. 

For  these  reasons,  my  Lords,  I  reluctantly  feel  myself  compelled  to  say,  that  this  case,  so  far 
as  the  appeal  against  the  interlocutprs  overruling  the  exceptions  goes,  is  not  in  a  state  in  which  it 
is  competent  to  your  Lordships  to  hear  it.  Consequently,  we  can  only  hear  the  appellants,  so  far 
as  they  may  have  any  case  for  your  Lordships  to  hear,  upon  the  assumption  that  these  inter- 
locutors overruling  the  exceptions  were  proper—  that  the  exceptions  ought  not  to  be  allowed — 
that  the  ruling  of  the  learned  Judge  was  correct,  and  that  there  was  nothing  to  complain  of  in 
the  ruling.  Then,  all  that  the  appellants  can  do  is  to  shew,  that,  upon  this  record,  the  Court  of 
Session  has  given  an  erroneous  judgment,  there  being  nothing  but  the  summons,  the  proceedings 
before  the  direction  of  the  issue,  and  the  finding,  which  is,  we  know  not  upon  what  grounds,  a 
correct  finding,  that  the  defenders  never  wrongfully  obstructed  the  pursuers  in  the  removal  of  the 
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sugar.  I  therefore  have  to  move  your  Lordships,  that,  so  far  as  that  part  of  the  case  is  concerned, 
the  appeal  must  be  dismissed. 

Lord  Brougham.—  My  Lords,  I  entirely  agree  with  my  noble  and  learned  friend  in  the  view 
which  he  takes  of  this  case.  I  also  entirely  agree  with  him  in  the  regret  which  he  has  expressed, 
and  in  which  I  largely  share,  that  we  are  obliged  to  exclude  the  arguments  upon  the  important 
points  which  are  raised  by  the  decision  come  to  in  the  Court  below,  and  which  stood  for  our 
bearing  upon  the  present  occasion.  I  regret  it  the  more,  because  I  see  that  there  was  a  consider- 
able difference  or  opinion  amongst  the  learned  Judges  in  the  Court  below  upon  one  or  two 
matters  of  the  greatest  possible  importance  to  the  mercantile  law  of  Scotland.  It  is  not  even 
agreed  by  all  those  learned  Judges  that  that  law  differed  from  the  law  of  England;  that  there  is 
a  material  difference  in  one  respect,  namely,  in  that  which  constitutes  an  agreement  of  sale,  or  in 
respect  of  delivery,  I  think  they  are  pretty  well  agreed  generally  as  to  the  doctrine  of  retention, 
lien,  and  stoppage  in  transitu.  After  reading  the  opinion  of  those  learned  Judges,  it  is  impossible 
to  say  that  we  have  a  distinct  statement  as  to  whether  the  law  of  Scotland  is  the  same  with  our 
English  law  upon  this  important  matter,  or  whether  it  is  materially  different ;  whether  it  is  differ- 
ent in  a  greater  or  less  degree ;  and  also  whether  it  is  different  in  substance,  (which  is  the  only 
possible  conclusion),  or  only  different  in  language. 

For  these  reasons,  my  Lords,  I  share  entirely  in  the  regret  which  has  been  expressed  by  my 
noble  and  learned  friend  that  we  are  precluded  from  going  into  these  questions  upon  the  present 
occasion.  I  agree  with  him  in  the  conclusion  at  which  he  has  arrived,  and  for  the  reasons  which 
he  has  given,  and  indeed  for  one  or  two  others  with  which  I  will  not  trouble  your  Lordships ;  but 
he  has  given  quite  enough  to  justify  the  proposition  to  your  Lordships  of  excluding  the  arguments 
upon  this  part  of  the  case. 

1  shall  only,  therefore,  add,  that  the  appellants  have  the  right  still  to  go  upon  the  other  point 
-—the  application  of  the  verdict  by  the  learned  Judges ;  but  I  would  fain  hope  that  the  learned 
counsel  for  the  appellants  will  think  twice  before  tliey  make  any  attempt,  in  going  into  this 
matter,  to  bring  us  back  to  that  which  we  have  excluded,  or  are  about  to  exclude,  namely,  all 
arguments  upon  the  bill  of  exceptions,  and  upon  the  conclusions  which  were  come  to  in  the 
interlocutors  upon  the  exceptions  in  the  Court  below.  My  Lords,  there  being  a  sitting  of  the 
Appeal  Committee  to-day,  we  cannot  continue  the  discussion  upon  the  hearing  at  present ;  but  it 
would  be  very  vexatious  if  the  parties  were  to  be  put  to  the  expense  of  coming  down  another  day 
widi  the  expectation  that  the  ingenuity  and  zeal  of  the  learned  counsel  could  somehow  or  other 
get  on  one  side  of  the  decision  to  which  we  have  now  come,  and,  notwithstanding  that  decision, 
open  the  question  again  which  is  raised  by  these  exceptions.  I  hope  and  trust  that  the  learned 
counsel,  in  the  exercise  of  a  sound  discretion,  will  not  make  any  such  attempt ;  that  they  will 
consider  whether  it  is  possible,  in  any  usual  form  of  proceeding,  to  go  beyond  the  simple  question, 
right  or  wrong,  in  applying  the  verdict ;  and  that  they  will  save  the  parties  the  expense,  and  your 
Lordships  the  trouble,  of  again  going  into  this  question. 

Lord  Chancellor. — Is  it  the  intention  of  the  learned  counsel  to  argue  the  rest  of  the  appeal  ? 

Mr,  Anderson,  —After  the  expression  of  opinion  of  the  two  noble  and  learned  Lords  present, 
I  should  certainly  not  attempt  to  re-argue  in  another  form  the  questions  which  are  raised  by  the 
bill  of  exceptions.  What  I  would  venture  to  submit  to  your  Lordships  would  be  very  shortly 
this;  that  in  dealing  with  the  three  conclusions  at  the  same  time,  it  is  competent  to  the  Court 
below,  and  they  ought — if  they  could  not  look  behind  the  verdict,  with  a  view  of  ascertaining  the 
fects — ^to  have  directed  a  further  investigation  as  to  the  payment  of  the  price  of  these  two  parcels 
of  sugar,  and  then  they  woidd  have  come  to  the  true  question,  namely,  the  right  to  the  property. 
I  feel,  from  the  expressions  of  your  Lordships'  judgment,  that  it  would  be  useless  for  me  to 
attempt  to  go  behind  the  verdict  to  satisfy  your  Lordships  that  the  argument  was  wrong.  I 
submit  that  there  is  a  very  important  question  to  be  tried,  and  the  Court  of  Session  may  think 
that  their  opinion  given  on  this  issue  would  bind  them  to  repeat  the  same  judgment ;  still  I  think 
that  what  I  would  suggest  would  bring  it  properly  before  their  Lordships,  viz.,  that  there  should 
be  a  remit  upon  this  other  part  of  the  case,  in  order,  if  the  respondents  still  persist  in  denying  the 
payment  of  the  prices  of  these  two  parcels  of  sugar,  that  evidence  should  be  taken,  with  the  view 
of  enabling  the  Court  to  deal  with  the  two  first  conclusions. 

Lord  Brougham. — That  is  for  a  new  trial,  or  a  further  trial  upon  a  new  issue  ? 

Mr  Anderson, — Yes,  my  Lord,  I  think  that  a  much  more  economical  course  can  be  arrived  at 
by  another  trial.  There  are  only  two  short  dry  points  of  fact,  viz.,  the  payment  of  these  two 
sums  of  money. 

Lord  Chancellor. — I  will  postpone  the  motion  I  was  about  to  make,  and  simply  move 
that  the  further  consideration  of  this  case  be  adjourned  till  to-morrow  morning. 

Lord  Brougham. — And  you  will  understand,  Mr.  Anderson,  that  you  are  excluded  from  all 
arguments  upon  the  bill  of  exceptions. 

Adjourned  till  to-morrow. 

Anderson  still  contended  that,  even  admitting  the  verdict  to  be  conclusive  of  the  facts  it 
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involved,  the  Court  was  not  entitled  to  assoilzie  the  defenders  from  the  whole  conclusions  of  the 
summons.  (The  argument  turned  entirely  on  the  purport  of  the  language  used  in  the  summons 
and  the  issue  respectively.)* 

SoL-Gen,  Bethell  contra  contended,  that  the  issue  and  verdict  thereon  exhausted  the  whole 
merits  of  the  cause ;  and  it  having  been  decided  already  that  the  verdict  was  conclusive,  the 
interlocutor  of  the  Court  below,  assoilzieing  the  defenders  from  the  whole  conclusions  of  the 
summons,  followed  as  a  matter  of  course,  and  could  not  now  be  impeached. 

Lord  Chancellor  Cran worth. — My  Lords,  this  case,  when  it  was  in  the  Court  of  Session, 
involved  a  question  as  important  as  any  that  can  well  be  conceived — the  question  as  to  the  right 
of  retention  on  the  part  of  owners  of  goods  in  a  bonded  warehouse  as  against  other  persons  who 
have  purchased  the  goods  from  them,  but  have  not  received  thera.  Hastie  and  Company,  in  this 
case,  had  purchased  a  large  quantity  of  sugar  from  the  Mauritius,  which  was  lodged  in  a  bonded 
warehouse  at  Greenock ;  and  they  sold  to  Bowie  and  Company  the  sugar  which  they  had  so 
purchased,  or  a  large  part  of  it.  Bowie  and  Company  afterwards  made  an  under  sale  of  about 
700  or  800  bags  of  sugar  to  the  pursuers,  Melrose  and  Company.  Melrose  and  Company 
removed  about  170  bags,  but  left  the  other  591  bags  still  in  the  warehouse,  and  still  in  the  name 
of  Hastie  and  Company — I  should  rather  say  in  the  name  of  Duncan  Ferguson  and  Company, 
who  were  the  agents  of  Hastie  and  Company — it  is  just  the  same  thing — they  stood  in  the  name 
of  the  seller.  Bowie  and  Company,  to  whom  Hastie  and  Company  had  sold,  afterwards  became 
bankrupt,  while  the  591s  bags  of  sugar  remained  unremoved;  and  so  becoming  bankrupt,  they 
became  bankrupt  |being  largely  indebted  to  Hastie  and  Company ;  not,  however,  indebted  in 
respect  of  the  591  bags  of  sugar,  for  which  it  was  contended,  at  least  on  the  part  of  the  plaintiff?, 
that  Hastie  and  Company  had  been  paid — at  least  I  will  assume  that  to  be  so.  Then  the  right 
set  up  by  Hastie  and  Company  was  this : — They  said,  subsequently  to  the  sale  of  this  sugar, 
Bowie  and  Company  became  largely  our  debtors,  and  by  the  law  of  Scotland  we  have,  as  against 
Bowie  and  Company,  a  right  of  retention  of  these  sugars,  although  they  have  been  paid  for,  in 
order  to  have  a  sort  of  security  for  the  subsequent  debt  which  accrued  afterwards.  That  was  the 
defence  set  up  by  Hastie  and  Company.  Melrose  and  Company,  who  had  purchased  from  Bowie 
and  Company,  said— That  is  most  unjust.  We  have  paid  Bowie  and  Company  for  the  whole  of 
these  sugars.  Though  we  have  not  removed  them,  we  might  have  removed  them,  as  we  have  a 
warrant  from  Hastie  and  Company  to  remove  them.  It  is  hard  that  we  should  lose,  and  that 
Hastie  and  Company  should  be  saved  harmless.  Melrose  and  Company  therefore  instituted 
proceedings  in  the  Court  of  Session,  having  for  their  object  this  substantial  declaration— ^/fry//)', 
that  the  obstruction  of  their  removal  of  these  sugars  was  wrongful ;  secondly^  that  the  parties  who 
were  obstructing  should  no  longer  be  allowed  to  obstruct  them;  and,  lastly^  that  they  might 
recover  damages  in  respect  of  the  obstruction  which  had  arisen. 

In  order  to  settle  what  the  rights  of  the  parties  were,  the  Court  of  Session  directed  an  issue, 
which  I  agree  with  the  learned  Solicitor-General  may  be  viewed  very  much  in  the  same  category 
as  an  action  for  trover  would  have  been  in  this  country,  upon  which  the  whole  question  of  right 
might  be  raised,  because,  although  the  conclusions  of  the  pursuers,  Melrose  and  Company,  are 
divided  into  three  heads,  in  truth  the  case  all  depends  upon  the  one  question — whether  there  does 
exist,  by  the  law  of  Scotland,  the  right  of  retention  which  is  contended  for  by  Hastie  and 
Company. 

The  Court  directed  an  issue,  and  the  terms  of  the  same  were — "Whether  the  defenders 
wrongfully  prevented  or  obstructed  the  pursuers  in  removing  591  bags  of  sugar,  or  any  part 
thereof,  from  the  bonded  warehouse  in  which  they  were  deposited  1 "  The  case  was  tried.  I 
need  not  allude  to  the  first  trial,  at  which  there  was  a  miscarriage,  but  the  case  was  tried  again, 
and  the  learned  Judge  who  tried  it  the  second  time  substantially  directed  the  jury  that  they  ought 
to  find  for  the  defenders,  because  there  existed  the  right  for  which  the  defenders  contended.  1 
do  not  mean  to  say  that  he  put  it  in  that  language,  but  that  was  substantially  the  direction  which 
he  gave.  Against  that  direction  the  counsel  for  the  pursuers  excepted ;  and  undoubtedly  the 
propriety  of  that  direction  involved  the  whole  question  in  the  cause.  Therefore  the  learned 
counsel  for  the  pursuers  at  the  trial  put  the  matter  exactly  upon  the  proper  footing.  The  learned 
Judge  stated  to  the  jury  what  he  conceived  the  law  to  be.  The  pursuers  objected  to  that  state- 
ment of  the  law,  and  took  the  proper  course  for  bringing  the  matter  into  coiu-se  of  judicial 
investigation  by  excepting  to  the  direction  of  the  learned  Judge.  The  learned  Judge  persisted 
in  that  direction,  and  the  jury  consequently  found  for  the  defenders.  A  bill  of  exceptions  was 
brought  before  the  Court  of  Session,  and  there  the  question  of  the  propriety  of  that  direction,  or, 
in  other  words,  the  question — Whether  there  does  or  does  not  exist,  by  the  law  of  Scotland,  the 
right  of  retention  contended  for,  was  elaborately  argued.     In  the  original   Court  the  learned 

^  He  also  was  allowed  to  go  into  the  merits  of  the  case,  vi/.,  as  to  whether  the  defenders  had 
a  right  of  retention  of  the  sugars  in  the  circumstances.  It  was,  however,  afterwards  decided,  on 
hearing  the  Solicitor-General,  that  this  part  of  the  argument  had  been  allowed  per  incuriam. 
As  only  one  side,  therefore,  was  heard  on  that  point,  it  is  unnecessary  to  report  the  argument 
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Judges  were  equally  divided ;  and  then,  pursuant  to  the  statute  in  such  case  made,  they  called  in 
the  ajii stance  of  three  learned  Judges  from  the  other  Division.  Then  of  the  seven  Judges  five 
were  in  favour  of  the  ruling  of  the  learned  Judge  who  tried  the  case — that  is,  in  favour  of  the 
defenders;  and  the  two  other  Judges  adhered  to  their  opinion;  so  that  there  was  a  large  majority 
for  the  defenders,  and  the  result  was,  that  the  verdict  went  for  the  defenders. 

Now,  my  Lords,  what  was  the  course  for  the  pursuers  to  take,  if  they  were  dissatisfied  with  this 
decision  ?  There  was  no  doubt  about  it,  because  the  statute  expressly  points  out  that,  within  a 
certain  limited  time,  they  are  entitled  to  come,  by  way  of  appeal,  to  your  Lordships'  House. 
They  have  advantages  which  no  other  appellants  have,  because  their  cause  is  to  be  advanced  by 
reason  of  the  nature  of  the  appeal  being  against  a  trial,  and  therefore  of  a  sort  not  to  brook  delay. 
They  have  advantages  given  to  them,  not  by  the  rules  of  your  Lordships'  House,  but  actually  by 
the  statute ;  and  it  is  in  consequence  of  that  provision  that  these  appellants  now  have  a  locus 
standi  at  the  present  moment  They  presented  a  petition  of  appeal  against  these  interlocutors 
which  overruled  the  exceptions,  and  confirmed  the  learned  Judge's  ruling ;  and  also  against  the 
final  decree  of  the  Court,  which  was  a  decree  applying  the  verdict — ^that  is,  saying  what  ought  to 
be  done  upon  that  verdict ;  on  which  application  of  the  verdict  they  assoilzied  the  defenders. 

Now  this  House  intimated  to  the  learned  counsel  yesterday,  and,  indeed,  finally  decided, 
that,  so  far  as  this  was  an  appeal  against  the  exceptions,  or  rather  against  the  interlocutors  over- 
ruling the  exceptions,  the  pursuers  had  not  a  locus  standi  here,  because  they  had  not  come  within 
the  time  which  was  limited  by  the  statute.  It  was  argued  that  that  did  not  signify  ;  that  when 
there  was  an  appeal  against  a  final  decision,  the  parties  might,  under  the  48  Geo.  IIL,  c.  151, 
hook  on  to  that  all  the  previous  interlocutors.  So  it  was  endeavoured  to  hook  on  to  the  appeal 
against  this  final  decree  the  interlocutors  overruling  the  exceptions.  Your  Lordships  expressed 
a  clear  opinion  that  that  could  not  be  done,  and  that  the  interlocutors  overruling  the  exceptions 
were  not  in  the  category  of  ordinary  interlocutors,  but  that  there  was  an  express  provision  made 
as  to  the  time,  and  that  a  party  coming  too  late  could  not  be  heard.  Then  the  House  felt  it  was 
possible  that  it  might  be  open  to  the  pursuers,  the  appellants,  to  contend  that,  although  they  must 
take  the  verdict  of  the  jury  as  correct,  still  the  final  decree,  applying  that  verdict,  and  applying 
that  verdict  by  assoilzieing  the  defenders,  might  be  wrong. 

Mr.  Anderson,  on  the  part  of  the  piu-suers,  has  argued  the  case  at  great  length  to-day ;  and  I 
confess  at  one  time  I  had  a  doubt  whether  he  was  not  right  to  this  extent,  that  we  ought  to  send 
this  matter  back  to  have  that  cleared  up,  which  seemed  at  the  first  blush  to  be  an  obscurity  in 
the  verdict ;  but  I  have  now  come  to  the  conclusion  that  that  impression  was  erroneous.  Mr. 
Anderson's  clients,  the  pursuers,  are  in  the  character  of  actoresy  and  the  defenders  Hastie  and 
Company  are  the  rei.  The  actor  and  the  reus  are  always  in  this  position  : — If  the  actor  does  not 
make  out  his  case,  the  reus  has  nothing  to  make  out,  and  he  is  entitled  to  have  an  absolvitor. 
The  quebtion  is  not,  I  think,  whether  the  verdict  sustains  the  case  of  the  reus  here,  who  are  the 
defenders.  If  it  did,  I  should  be  strongly  of  opinion  that  it  does  not  at  all  necessarily  make  out 
the  case  of  the  defenders  ;  but  the  defenders  have  a  right  to  say — We  do  not  want  to  make  out 
any  case  at  all ;  unless  the  pursuers  make  out  their  case,  we  are  entitled  to  our  absolvitor  ;  and 
we  are  entitled  to  an  absolvitor,  not  because  we  have  established  anything,  but  because  the 
pursuers  have  established  nothing.  What  is  the  result  of  the  verdict  ?  The  pursuers  say — We 
are  entitled  first  of  all  to  have  a  declarator,  that  the  defenders  have  been  wrong  in  obstructing  us 
heretofore ;  secondly,  we  are  entitled  to  an  interdict  to  prevent  our  being  restrained  for  the  future  ; 
and,  thirdly,  we  are  entitled  to  damages  for  what  you  have  done.  The  jury  found  that  the 
pursuers  had  never  been  wrongfully  obstructed  at  all.  How  does  that  establish  the  affirmative 
of  either  of  your  propositions  ?  Mr.  Anderson  felt  the  force  of  that  observation,  and  said — "  No, 
I  admit  it  does  not ;  but  I  think  the  case  ought  to  be  remitted  to  the  Court  of  Session  to  have 
further  inquiry."  Why  ?  The  issue  was  an  issue  settled  by  the  Court,  against  which  there  was 
no  appeal.  I  must  beg  leave  to  say,  that  a  somewhat  loose  note  in  a  case,  which  has  been 
handed  to  us  just  this  minute,  leads  to  this  conclusion — that  you  cannot  have  an  appeal  from 
an  interlocutor  settling  an  issue.  That  is  a  complete  mistake.  This  House  never  could  have 
meant  to  lay  down  any  such  proposition  as  that.  What  the  grounds  were,  upon  which  the  appeal 
was  rejected  in  that  case  I  know  not,  but  it  is  quite  impossible  that  this  House  can  have  laid 
down  a  rule  which  is  not  insisted  upon  by  the  statute.  With  reference  to  an  interlocutor  directing 
that  a  matter  shall  be  tried  by  issue,  the  statute  says  there  shall  be  no  appeal ;  but  with  regard  to 
an  interlocutor  settling  what  the  issue  shall  be,  there  is  no  statutable  objection  to  an  appeal ;  and 
of  course  this  House  cannot  lay  down  any  rule  so  preposterous  as  that  it  should  not  be  the 
subject  of  appeal,  when,  in  truth,  the  whole  merits  of  the  case  may  be  involved  in  such  an 
interlocutor. 

Now,  my  Lords,  how  does  this  matter  stand,  after  getting  rid  of  so  much  of  the  appeal  as 
relates  to  the  bill  of  exceptions  ?  The  only  remaining  complaint  is,  (not  that  the  matter  was  not 
put  into  proper  train  at  the  trial — I  doubt  whether  such  an  appeal  could  have  been  sustained — I 
rather  think  that  the  issue  would  have  raised  every  question  which  was  necessary  to  be  raised,) 
after  disposing  of  so  much  of  the  appeal  as  relates  to  the  interlocutors  overruling  the  exceptions, 
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that  the  Court  came  to  a  wrong  conclusion  in  applying  the  verdict ;  that  is  to  say,  looking  to  the 
verdict,  they  ought  not  to  have  said,— ^"  The  defenders  are  to  be  assoilzied/'  How  could  they  do 
anything  else  ?  I  quite  agree  with  the  observations  of  the  learned  Judges  on  the  motion  to 
apply  the  verdict.  Even  the  learned  Judges  who  dissented  from  the  view,  which  was  taken  by 
the  learned  Judge  at  the  trial,  and  by  the  majority  of  the  Court,  were  of  opinion  that  no  other 
course  could  be  taken.  Certainly  not,  because  the  pursuers,  who  were  to  make  out  the  case,  have 
simply  put  the  Court  in  the  position  of  saying — What  is  to  be  done  when  the  jury  give  a  verdict 
saying,  that  the  pursuers  were  never  wrongfully  obstructed  ?  What  right  does  that  entide  them 
to  ?    Evidently  nothing. 

In  my  opinion  the  Court  of  Session  came  to  the  only  conclusion  they  could  arrive  at,  and 
consequently  this  appeal  is  altogether  unfounded.  I  shail  therefore  move  your  Lordships  that 
the  appeal  be  dismissed,  and  the  judgment  of  the  Court  of  Session  be  affirmed.  I  wish  it  to  be 
distinctly  understood,  that,  in  coming  to  that  conclusion,  the  House  does  not  mean  to  express  any 
sort  of  opinion,  one  way  or  another,  upon  this  very  important  cjuestion — whether,  by  the  law  of 
Scotland,  there  does  or  does  not  exist  the  right  of  retention  which  is  contended  for  in  this  case? 
Lord  Brougham. — My  Lords,  I  take  the  same  view  of  the  question  as  that  which  is  taken 
by  my  noble  and  learned  friend,  and  for  the  reasons  which  he  has  given,  in  which  I  entirely 
concur.  I  agree  with  the  learned  Solicitor-General's  reference  to  the  case  of  trover.  It  seems 
to  me  that  this  is  precisely  as  if  an  action  of  trover  had  been  brought  to  recover  these  sugars, 
and  then  the  question  for  the  jury  would  have  been  twofold — Was  there  a  conversion  (/.  ^., 
appropriation)  or  not  ?  In  point  of  fact,  if  there  was  no  conversion,  cadii  quastiOy  verdict  for  the 
defendant  But  if  there  was  a  conversion,  was  it  a  wrongful  or  a  rightful  conversion  ?  In  the 
very  words  of  this  issue — that  is  to  say,  hail  the  party  converting,  which  in  this  case  would  be  by 
retention,  a  right  to  it  from  a  lien,  or  from  an  unpaid  share,  or  whatever  the  other  grounds  were 
upon  which  he  set  up  his  right  to  retain  1 

Was  not  this  verdict  upon  a  special  issue  ?  In  a  case  of  trover  the  plea  would  have  been 
"not  guilty,''  which  would  have  covered  the  whole  of  the  special  matter— both  the  denial  of  fact 
and  the  conversion,  which  is  the  gist,  as  your  Lordships  Imow,  of  the  action  of  trover — conver- 
sion in  this  case  being  retention.  The  plea  would  have  covered  the  rightful  or  wrongful  nature 
of  that  retention.  Denying  the  wrongfulness  of  it  and  affirming  the  right  would  have  been  in 
sum  and  substance  a  plea  of  "not  guilty."  If  the  verdict  had  been  for  the  defendant  setting «p 
the  plea  of  "not  guilty,"  then  the  Court  would  have  had  to  apply  that  verdict — that  is  to  say, 
whether  the  postea  should  be  given  to  the  plaintiff  or  to  the  defendant.  It  is  just  the  position  in 
which  the  Court  of  Session  stood  in  applying  a  mere  special  verdict  here.  The  Court  would 
have  said — "Verdict  for  the  defendant, /^j/^^  ror  the  defendant;"  that  would  have  been  applying 
the  verdict,  and  that  would  have  made  an  end  of  the  cause,  as  this  makes  an  end  of  the 
cause. 

My  Lords,  I  entirely  agree  with  what  my  noble  and  learned  friend  has  said  respecting  the 
exclusion  of  any  conclusion  touching  the  opinion  of  this  House  upon  the  very  important  question 
of  Scotch  law  which  is  raised  by  these  exceptions.  I  lamented  yesterday  that  we  had  not  an 
opportunity  of  going  into  it,  and  having  the  case  argued.  We  have  had  it  to-day  argued  more 
or  less  regularly.  I  do  not  complain,  because  I  have  derived  great  benefit,  and  I  am  sure  my 
noble  and  learned  friend  has  also,  from  the  very  able  arguments  of  Mr.  Anderson  upon  the 
matter.  But  in  this  case  we  labour  under  the  misfortune  that  one  side  has  been  paralysed  upon 
this  point.  We  have  had  only  the  benefit  of  one  side,  Mr.  Anderson  being  perfectly  alive, 
whereas  the  learned  Solicitor-General  has  suffered  under  the  impediment  to  which  I  have 
adverted  ;  we  have  not  therefore  had  the  benefit  of  his  active  interference  in  the  argument,  a 
portion  of  which  we  have  only  heard  in  fact  ex  parte.  Even  if  we  had  heard  both  parties,  our 
judgment  in  this  case  would  not  have  touchy  upon  the  subject  upon  which  they  differ,  and  the 
grounds  upon  which  the  judgment  proceeds  would  not  have  decided  those  points  of  diiference. 

Appeal  dismissed^  and  interlocutors  affirmed  with  costs. 
Appellants'  Solicitor Sy  Clark,  Grey  and  Woodcock. — Respondents  Solicitors^  Richardson,  Loch 
and  Maclaurin. 
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MARCH  14,  1854. 
BANNERMAN,  Appellant,  V.  Melville,  Respondent. 

Oath  in  Reference — Construction — Interpretation — Proof  of  Facility—,^,  having  set  up  a  will  of 
his  old  master  made  when  he  was  90,  the  trustees  raised  an  action  to  reduce  it,  and  after  two  jury 
trials  and  verdicts  to  the  effect  that  it  wets  obtained  when  the  maker  was  under  incapacity,  and 
was  voidy  B,  referred  the  matter  to  the  oath  of  the  pursuers.  All  that  their  oat  Its  amounted  to 
was,  that  the  old  man^s  memory  and  reason  were  gotu  at  the  date  fixed,  though  they  admitted 
he  signed  sotne  family  documents  and  accounts  after  the  date  of  the  will. 

Held  (affirming  judgment),  that  the  oaths  were  not  inconsistent  with  the  verdicts,  and  were 
negative.^ 

The  appellant  was  a  servant,  and  in  attendance  upon  the  late  General  Scott  of  Malleny,  who 
died,  in  his  96th  year,  in  April  1842.  General  Scott  had  executed  in  1826  a  trust  disposition,  by 
which  he  appointed  trustees  and  executors,  and  in  which  he  gave  a  year's  wages  and  board- 
wages  to  the  servants  who  might  be  in  his  service  at  the  time  of  his  death.  On  the  3d  June 
1842,  the  appellant  received  payment  from  the  trustees  and  executors  of  the  sum  of  £%'^,  as  the 
amount  of  wages  and  board  wages  payable  to  him  under  this  provision  of  the  settlement. 
Thereafter  be  brought  forward  a  claim  upon  an  alleged  settlement  or  testamentary  writing, 
bearing  to  be  dated  in  1838,  and  to  have  been  written  by  the  appellant  hi?nself,  conceived  in  the 
foUowing  terms  : — "I,  General  Thomas  Scott  of  Malleny,  in  this  missive,  does  bequeath  to  my 
servant  James  Bannerman,  one  year's  wage.s  and  board  wages,  and  a  suit  of  mournings,  and  my 
bed  room  furniture,  and  also  my  dining  room  and  drawing  room  furniture,  and  lobby  furniture. 
1  also  do  leave  him  my  two  gold  watches,  and  all  the  contents  of  my  chest  of  drawers,  money 
inclusive.  I  also  leave  him  j^soo  sterling,  to  be  paid  him  by  Mr.  James  Haig  out  of  the  money 
which  he  has  tbe  charge  of  in  the  bank.  This  I  do  grant  him  as  a  legacy  over  and  above  what 
I  have  left  him  in  my  will,  as  he  is  very  attentive  at  all  times  to  me,  and  to  his  duty.  Witness 
my  hand  and  seal.  This  writ  written  by  James  Bannerman,  at  Malleny,  on  the  sixth  October 
eighteen  hundred  and  thirty-eight,  before  these  witnesses,  Abram  Wallace,  smith,  and  Daniel 
Noble,  Wright,  both  in  Balemo.  Thomas  Scott. 

"  iVf  alleny,  the  sixt  October,  eighteen  hundred  and  thirty-eight. 

"  Ahram  Wallace,  witness, 

" Daniel  Noble,  witness'* 

The  executors  of  General  Scott  having  refused  to  give  effect  to  the  document,  the  appellant 
raised  an  action  against  them  for  payment  of  one  year's  wages  and  board  wages,  amounting  to 
^83,  and  a  suit  of  mournings,  or  the  sum  of  £^  los.  as  its  value,  and  for  delivery  of  the  whole 
articles  of  furniture,  watches  and  others  enumerated  in  the  alleged  settlement ;  or,  in  the  event 
of  their  failing  to  do  so,  for  payment  of  the  sum  of  ;^20O  sterling,  as  the  alleged  value,  together 
with  the  ;£5oo  said  to  have  been  bequeathed  to  him,  with  the  interest  on  the  said  several  sums. 
Appearance  was  made  in  defence  by  the  late  Colonel  George  Scott,  the  late  Sir  Francis  Walker 
Drununond,  and  the  respondent,  Mr.  Melville,  as  trustees  and  executors,  and  others  ;  and  they 
alleged,  that  at  and  prior  to  the  date  of  the  alleged  settlement.  General  Scott  was  incapable, 
from  the  condition  of  his  mind,  to  have  executed  any  such  deed,  or  that  if  he  did  possess 
such  a  degree  of  mental  capacity  as  to  be  capable  of  executing  it,  he  was  imposed  upon  by 
the  appellant,  and  induced,  by  circumvention  operating  upon  his  facile  condition  of  mind,  to 
subscribe  it 

The  trustees  also  brought  a  reduction  of  the  summons,  which  was  conjoined  with  the  other 
case.  The  case  went  to  trial  before  a  jury,  in  July  1845,  on  issues  as  to  capacity  and  irhpetration, 
and  it  resulted  in  a  verdict  for  the  respondents,  but  a  new  trial  having  been  granted,  another 
trial  took  place  in  March  1847,  which  also  terminated  in  a  similar  verdict. 

The  appellant  then  lodged  a  minute  of  reference  to  the  oaths  of  the  respondents  ;  and  the 
oaths  were  reported. 

The  Court  pronounced  the  following  interlocutor  : — "The  Lords  having  resumed  consideration 
of  the  minute  of  reference  to  the  oaths  of  the  pursuers  in  the  reduction  with  the  oaths  thereupon, 
and  heard  counsel  for  the  parties, — Find  the  oaths  negative,  and  declare  accordingly  ;  and  in 
respect  of  the  verdict  found  by  the  jury  on  the  issues  in  this  cause,  reduce,  decern  and  declare  in 
terms  of  the  conclusions  of  the  libel  in  the  process  of  reduction  :  Sustain  the  defences  pleaded 
for  the  pursuers,  the  trustees  of  the  late  General  Scott,  and  others,  to  the  action  against  them 
at  the  instance  of  James  Bannerman,  and  assoilzie  them  from  the  conclusions  thereof :  Find  the 
defender  in  the  reduction,  James  Bannerman,  liable  to  the  pursuers  of  the  reduction  in  the 
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expenses  incurred  by  them  in  the  conjoined  processes ;  and  remit  to  the  auditor  to  tax  the 
accounts  when  lodged,  and  to  report,  and  decern.** 

Bannerman  having  appealed,  he  maintained  that  the  interlocutor  of  the  Court  ought  to  be 
reversed, — *'  i.  Because,  on  a  sound  construction  of  the  oaths,  with  the  documents  referred  to 
therein,  the  oaths  are  affirmative  of  the  reference.  2.  Because  the  general  answers  of  the 
respondents,  Carteret  Scott,  and  Mrs.  Jane  Cunningham  or  Scott,  in  their  own  favour,  at  the 
conclusion  of  their  depositions,  in  opposition  to  the  inferences  deducible  from  their  admissions 
and  more  specific  statements,  taken  in  connection  with  documents  referred  to  in  the  body  of  their 
depositions,  cannot,  either  in  law  or  equity,  be  sustained.  3.  Because,  if  the  depositions  of  the 
respondents,  or  either  of  them,  are  either  vague  and  inexplicit,  or  in  too  general  or  doubtful 
terms,  it  is  still  competent  for  your  Lordships,  if  considered  necessary  for  the  ends  of  justice,  to 
direct  such  a  re-examination  on  oath  of  the  respondents.  4.  Because,  instead  of  finding  the 
humble  appellant  liable  in  costs  to  the  respondents,  the  Court  below  ought  to  have  found  him 
entitled  to  payment  from  them  of  the  expenses  occasioned  by  the  repeated  commissions  and 
diligences  which  the  Court  granted  against  them  for  recovery  of  the  numerous  important 
documents  founded  on,  which  were  in  their  possession,  and  which,  though  caUed  on  previously, 
both  in  the  record  and  otherwise,  they  failed  to  produce.  5.  Because,  in  any  view,  the  cost  of 
parties  in  a  question  of  a  disputed  wiU  or  settlement,  ought  to  be  ordered  to  be  paid  out  of  the 
trust  funds  P 

Hodgson,  for  the  appellant,  contended,  that  the  Court  of  Session  had  come  to  a  wrong 
conclusion  in  finding  the  oaths  negative  of  the  appellant's  claim.  (The  arguments  turned 
entirely  on  the  true  construction  and  purport  of  the  oaths,  and  are  sufficiently  noticed  in  the 
judgment.) 

^oL-Gen.  Bethelly  and  Anderson  Q.C.,  for  respondents,  were  not  called  on. 

Lord  Chancellor  Cranworth. — My  Lords,  I  think  it  would  be  quite  improper  that  your 
Lordships  should  occupy  any  more  time  in  the  consideration  of  this  case.  It  appears  to  me  to  be  a 
matter  upon  which  there  is  not  the  smallest  doubt  in  the  world.  The  appeal  is  an  appeal  from 
an  interlocutor  of  the  Court  of  Session,  of  28th  November  1848,  which  is  in  these  words  : — "The 
Lords  having  resumed  consideration  of  the  minute  of  reference  to  the  oaths  of  the  pursuers  in 
the  reduction,  with  the  oaths  thereupon,  and  heard  counsel  for  the  parties — find  the  oaths 
negative, and  declare  accordingly,*'  and  so  on.  "Sustain  the  defences  pleaded  for  the  pursuers, 
the  trustees  of  the  late  General  Scott,  and  others,  to  the  action  against  them  at  the  instance  of 
James  Bannerman,  and  assoilzie  them  from  the  conclusions  thereof :  Find  the  defender  in  the 
reduction,  James  Bannerman,  liable  to  the  pursuers  of  the  reduction  in  the  expenses  incurred  by 
them  in  the  conjoined  processes." 

My  Lords,  the  question  which  arose,  I  may  state  very  shortly,  was  this  : — Bannerman,  the 
appellant,  had  been  the  domestic  servant  of  General  Scott,  and  I  take  it  that  he  had  been  so 
from  the  year  1 824.  There  is,  I  think,  no  legitimate  evidence  that  General  Scott  said  he  had 
been  his  servant  since  1824.  There  is  evidence  that  he  wrote  a  paper  which  has  that  effect 
That  is  at  least  as  efficient  as  if  he  had  so.  I  take  it  to  be,  that  he  had  been  his  servant  since 
1824.  The  question  is — ^Whether,  in  the  year  1838,  when,  unquestionably,  General  Scott  signed 
the  paper  giving  to  the  servant  a  legacy  of  ;£5oo,  and  several  other  speciftc  legacies,  he  was  in  a 
sound  state  of  mind,  so  as  to  be  able  then  to  make  his  will,  or  what  we  should  call  a  will— a 
testamentary  deed, — ^and  if  he  was,  whether  this  was  obtained  from  him  by  fraud  or  imposition, 
practised  upon  him  on  the  part  of  the  servant  ? 

The  trustees  refused  to  pay  the  legacy,  alleging  that  it  had  been  obtained  by  fraud,  and  that 
General  Scott  was  in  an  imbecile  state  of  mind  when  the  instrument  was  made  ;  and,  in  order 
to  recover  the  legacy,  the  present  appellant,  Bannerman,  instituted  first  an  action  for  the  payment 
of  that  legacy  and  the  other  benefits  of  that  will.  In  order  to  defend  themselves  against  that 
demand,  it  was  necessary  on  the  behalf  of  the  trustees  of  the  deed  to  institute  a  counter 
proceeding — ^a  summons  of  reduction,  as  it  is  called — to  get  rid  of  that  instrument,  and  they 
instituted  that  proceeding  accordingly. 

The  matter  came  to  be  heard  before  the  Lords  of  Session,  and  the  Lord  Ordinary  saw  clearly 
what  the  points  were,  and  the  issues  were  framed  to  raise  the  question.  Theyfrj/  issue  was— 
**  Whether  the  writing  purporting  to  be  a  codicil,  being  No.  5  of  process,  is  not  the  deed  of  the 
late  General  Scott  of  Malleny  ?"  secondly,  "  Whether,  on  or  about  the  6th  day  of  October  1838, 
the  date  of  the  said  writing,  the  said  General  Thomas  Scott  was  a  person  of  weak  and  facile 
mind,  and  easily  imposed  upon ;  and  whether  the  defender,  taking  advantage  of  his  said 
facility,  did,  by  fraud  and  circumvention,  procure  or  obtain  the  said  deed,  to  the  lesion  of  the 
said  Thomas  Scott.'**'  "or,**  then  they  put,  thirdly,  a  sort  of  converse,  "  Whether  it  was  a  valid 
deed.?" 

Then  the  matter  went  down  to  be  tried  before  a  jury  upon  those  issues,  and  upon  the  first  trial 
the  jury,  it  seems,  found  upon  the  first  issue  only,  that  it  was  not  the  deed  of  Thomas  Scott  What 
is  the  exact  meaning  of  that  finding  I  do  not  know.  Whether  they  meant  that  it  was  not  his 
signature,  or  that  it  was  not  in  point  of  law  his  deed,  in  consequence  of  his  want  of  mind,  I  do 
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not  know  that  that  very  clearly  appears.  It  is  immaterial,  because  the  counsel  for  Bannerman 
satisfied  the  Court  of  Session  that  the  trial  had  not  been  conducted  in  all  respects  as  it  ought 
to  have  been,  and  that  he  was  entided  to  have  a  new  trial.  A  new  trial  was  accordingly 
granted,  and  upon  the  new  trial  it  was  competent  for  Bannerman  to  examine  Hay  and  aU 
the  other  persons  who  would  know  anything  upon  this  subject,  and  when  I  must  presume  they 
really  were  examined,  or  if  not  examined,  were  only  not  examined,  because  it  was  known 
that  they  could  give  no  satisfactory  evidence — they  either  were  examined,  or  for  that  reason 
only,  they  were  not  examined.  The  result  was,  that  the  jury  found  against  the  servant  upon  all 
the  issues.  They  found  that  it  was  not  a  deed  or  instrument  executed  by  General  Scott — that 
he  was  at  the  time  of  the  date,  the  6th  Oct.  1838,  a  person  of  weak  mind,  and  that  he  had 
been  imposed  upon,  and  induced  by  Bannerman,  by  fraud  and  circumvention,  to  execute  that 
instrument. 

Bannerman,  being  dissatisfied  with  the  finding  of  the  jury,  applied  again,  as  I  collect,  to  the 
Lords  of  Session  for  a  third  trial,  but  it  did  not  appear  to  the  Lords  of  Session  that  there  was 
any  ground  for  having  it  investigated  again  ;  from  which  I  infer  they  had  no  manner  of  doubt 
that  the  jury  had  come  to  a  perfectly  correct  conclusion,  and  that  the  case  ought  there  to  end. 
But  an  advantage  was  then  given  to  Bannerman,  which  he  possessed  by  the  law  of  Scotland, 
which  he  would  not  possess  here,  viz.,  to  have  this  finally  determined  by  what  is  called  a  reference 
to  oath — ^which  is  a  proceeding  which  may  sometimes  be  ancillary  to  justice,  and  sometimes  may 
be  clearly  a  very  oppressive  proceeding.  It  is  this  :  that  the  party  not  having  been  able  to 
establish  his  case  by  evidence,  says,  I  have  no  other  means  of  establishing  my  case  :  I  refer  it 
to  you—  I  refer  to  my  adversaries. 

Lord  Brougham. — Whether  he  has  or  has  not  failed  before,  he  may  refer  at  any  time. 

Lord  Chancellor. — If  he  has  failed  before,  I  presume  it  is  in  the  discretion  of  the  Court 
to  prevent  any  further  proceedings.  I  do  not  know  how  that  is.  Is  it  a  matter  of  right  at  any 
time? 

Mr,  Anderson, — It  is  a  matter  of  right  at  any  time,  my  Lord,  even  after  the  trial. 

Lord  Chancellor, — It  is  a  matter  of  right,  but  of  course  common  sense  suggests,  that  if  the 
party  has  recourse  to  reference  to  oath  after  a  verdict  not  found  in  his  favour,  he  must  go  with 
that  finding  hanging  upon  his  neck,  as  it  were,  to  get  rid  of  it.  However  he  does  get  this 
reference,  to  have  it  referred  to  the  oaths  of  the  parties.  He  says — "  I  am  sure  that  when  they 
are  examined  they  will  be  obliged  to  admit  that  mine  is  a  just  case.*' 

Now  the  consequence  was,  that  the  parties  were  examined — the  parties  who  represented 
General  Scott ;  he  naving  died,  I  think,  in  the  year  1842.  They  were  the  nephews  of  General 
Scott— Colonel  Carteret  Scott,  Mrs.  Scott,  the  widow  of  a  younger  brother,  and  Mr.  Melville, 
W.S.,  who  was  his  law  adviser,  and  a  trustee  and  executor.  Bannerman  examines  all  these 
persons,  and  what  he  is  bound  to  do  is,  by  their  examination  to  shew,  that  this  was  a  valid 
instrument  executed  by  General  Scott ; — ^that  on  6th  October  1838,  when  he  executed  it,  he  was 
not  a  person,  as  it  is  called  by  the  law  of  Scotland,  of  facile  mind,  easily  imposed  upon,  and 
that  the  deed  was  not  obtained  from  him  by  fraud.  Bannerman  has  to  prove  that  not  to  be  the 
case.  The  jury  had  found  it  was  so,  and  he  undertakes  to  say — "  I  shall  shew  by  the  examina- 
tion of  my  opponents  that  the  finding  of  the  jury  is  wrong." 

Now  he  examines  these  persons.  The  first  he  examines  is  the  nephew  of  General  Scott.  It 
is  here  suggested  that  he  is  an  interested  person.  No  doubt  he  is  an  interested  person.  The 
disinterested  persons,  viz.,  the  wimesses  before  the  jury,  had  all  found  against  Bannerman,  and  he 
IS  now  obUged  to  have  recourse  to  interested  persons,  viz.,  his  opponents  in  the  action.  Of  course 
they  are  interested  persons — they  are  the  very  persons  with  whom  he  is  litigating.  Bannerman 
says— Let  me  examine  them,  and  I  will  undertake  to  shew  that  the  verdict  of  the  jury  is  wrong. 
How  does  he  shew  that  ?  Why,  Colonel  Scott,  so  far  from  contradicting  anything  in  the  verdict  of 
^  jury,  says,  that  in  the  year  1828  General  Scott  would  be  about  80  years  of  age — he  was  stated  to 
nave  heen  96  when  he  died  in  1842.  I  think  Colonel  Scott  states  that  he  was  82.  This  gentle- 
nian  had  recently  returned  from  India. — "  I  saw  General  Scott  in  1828.  At  that  time  he  knew 
n^c;  but  decidedly  did  not  know  me  weU.  He  would  remark  to  me,  having  seen  me  the  day 
pevious — *•  How  much  you  have  grown  since  I  saw  you  last.' "  This  was  his  nephew,  who  had 
oeen  serving  his  country  for  years,  in  India.  The  remark  was  quite  childish—  "  How  much  you 
have  grown  since  I  saw  you  last."  If  that  were  all,  I  should  think,  that  very  hkely  all  that  he 
nught  have  meant  would  have  been  this  :  not  since  I  last  saw  you — ^that  is,  since  I  saw  you 
yesterday — but  since  I  last  saw  you  before  you  went  to  India.  It  may  be  that  might  explain  it. 
It  does  not  rest  upon  that.  Colonel  Scott  goes  on  to  say,  referring  to  the  year  1835,  "  I  cannot 
recollect  if  I  visited  him  in  lodgings  in  Edinburgh  in  1835.  I  did  occasionally  go  out  to 
Mallenyin  1836,  but  very  seldom.  I  saw  General  Scott  once  or  twice,  but  I  cannot  say  how 
wien.  I  had  no  conversation  with  General  Scott  on  these  occasions.  I  may  have  spoken  to 
mm,  but  he  could  not  understand  what  I  said  to  him  sufficiently  to  carry  on  a  conversation." — 
That  was  in  1836,  when  General  Scott  was  90  years  old. — "  I  cannot  remember  whether  he  ever 
spoke  to  me.     He  may  have  spoken  to  me,  but  as  I  considered  his  mind  quite  gone,  anything 
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he  said  would  make  little  impression  on  me.    He  never  addressed  me  by  my  name.     He  did  not 
know  who  I  was,  his  mind  was  so  far  gone — at  least  that  was  my  impression."     Then  Colonel 
Scott  was  interrogated,  '*  Do  you  think  that  the  General  was  at  that  time  capable  of  writing  a 
letter  of  several  lines  ?  I  should  think  not ;  but  he  may  have  done  so.    I  did  not  see  the  General 
often,  but  so  far  as  I  had  an  opportunity  of  seeing  him,  my  impression  as  to  his  mind  was  as 
above  stated.     I  formed  my  impression  from  this,  that  when  I  addressed  him  he  sometimes  did 
not  answer  me,  and  when  he  did  give  me  an  answer,  it  was  not  a  rational  one."    The  conclusion 
that  a  person  would  make,  having  intercourse  with  an  old  gentleman  of  90,  that  being  the  state 
of  things,  was  very  reasonable,  that  he  had  lost  his  mind — outlived  his  understanding.     Then 
there  is  a  great  deal  more  to  the  same  effect ;  and  that  is  the  general  result,  that  he  saw  him  in 
the  years  1835  and  1836,  and  I  suppose  after  that  time  occasionally,  and  that  he  considered  him 
from  his  appearance  to  be  a  man,  whose  mind,  understanding  and  intellect  were  gone.  Does  that 
negative  the  effect  of  the  finding  of  the  jury  ?    Clearly  it  quite  supports  it. 

Then  the  next  oral  evidence  is  that  of  Mrs.  Scott.  She  also  says,  in  giving  the  result  of  her 
observation, — "  I  cannot  tell  whether  the  General,  in  December  1836,  could  understand  a  difficult 
document  on  business  " — I  suppose  that  was  the  very  question  that  was  put  to  her — "  but  my 
impression  is  that  he  could  not.  He  might  have  understood  a  simple  matter  at  the  time  it  was 
explained  to  him,  but  would  have  forgotten  it  next  moment.''  Now  the  counsel  in  arguing  the 
case  said,  "I  do  not  care  what  he  had  forgotten,  if  it  was  after  he  executed  the  deed."  With 
great  deference  to  him,  I  do  not  think  that  is  a  very  reasonable  way  of  viewing  questions  of  this 
sort.  If  a  man,  ten  minutes  after  he  has  executed  a  deed,  giving  a  legacy  of  ^500,  has  forgotten 
it  altogether,  the  circumstance  of  his  then  forgetting  it  casts  light  backwards  upon  what  was  the 
state  of  his  mind  ten  minutes  before.  To  be  sure,  if  a  man  is  of  perfectly  sound  mind,  and  being 
of  perfectly  sound  mind,  gives  a  legacy,  and  then  forgets  it,  if  that  were  a  possible  thing, 
ten  minutes  afterwards,  that  would  not  invalidate  it ;  but  the  fact  that  he  has  forgotten  it, 
affords,  if  not  irresistible  evidence,  yet  almost  irresistible  evidence,  that  he  was  not  of  sound 
mind  when  he  gave  it.  Then  Mrs.  Scott  goes  on  to  say — "  At  this  time  I  used  to  mention  to  the 
General  any  little  trifling  event  that  might  occur,  to  amuse  him,  but  did  not  carry  on  what  could 
be  properly  called  a  conversation  with  him.  He  used  to  allude  to  his. military  exploits  in  early 
life,  but  my  impression  was,  from  the  allusions  he  made  to  events  at  which  he  could  not  have 
been  present,  speaking  as  if  he  had  been  there,  that  his  statements  were  not  accurate.  I  think 
the  General  could  understand  a  few  simple  words  at  this  time.  Thus,  if  Dr.  Craig  said  to  him, 
'  General,  1  am  going  to  draw  money  for  you,'  he  would  say,  '  Very  well,'  but  he  would  not 
understand  the  amount,  whether  it  was  ;£ioo  or  £1000,'*  All  Mrs.  Scott's  impressions,  there- 
fore, were  in  exact  conformity  to  the  evidence  which  was  given  by  the  nephew. 

Then  the  only  other  witness  examined  is  Mr.  Melville,  who  was  one  of  the  executors,  and  was 
to  some  extent  the  law  adviser  of  the  General  in  his  lifetime,  being  a  partner  in  the  firm  of 
Writers  to  the  Signet  who  seem  to  have  been  employed  by  him.  Mr.  Melville  says  he  knew 
extremely  little  about  him :  but  we  collect  at  one  place,  that  he  says,  **  I  never  met  General 
Scott,  either  in  professional  business  or  in  society,  until  at  Malleny,  on  one  or  two  occasions, 
when  I  breakfasted  with  him,  and  that  was  within  a  year  of  his  death."  I  think  there  must  be 
some  mistake,  because  I  see  in  another  place  Mr.  Melville  says, "  I  do  not  recollect  having  seen 
General  Scott  in  Edinburgh  after  August  1838,  nor  can  I  say  at  what  time  previous  to  that  I  have 
seen  him  in  Edinburgh,  although  I  have  seen  him  in  Edinburgh.  When  he  called  at  our  office 
in  George  Street,  it  was  not  to  see  me,  as  he  transacted  his  business  with  another  partner."  It 
is  obvious  from  that,  that  Mr.  Melville  knew  very  little  of  General  Scott,  and  that  they  had 
hardly  any  intercourse  at  all,  therefore  that  leaves  the  matter  pretty  much  to  the  other  witnesses. 
Then  the  question  arises  as  to  the  account  given  by  those  persons,  whether  of  itself  sufficient 
to  establish  insanity  or  not  might  have  been  a  doubt  ?  I  confess  that  I  should  be  very 
reluctant  to  come  to  any  other  conclusion,  if  that  was  the  only  evidence  that  was  offered  ;  but 
the  question  is  —  Whether  it  establishes  sanity  against  what  is  elsewhere  found?  That  is 
hardly  a  proposition  that  can  be  gravely  stated  ;  indeed,  counsel  does  not  rely  upon  that.  What 
he  really  relies  upon  is  this,  that  during  those  years,  or  some  of  those  years,  the  General  certainly 
is  shewn  to  have  executed  several  instruments  of  importance.  In  the  month  of  March  1835  he 
executed  a  lease  of  a  house  called  Lymphoy,  in  his  park,  to  his  brother.  The  house  had  been 
previously  occupied  by  a  brother  who  died;  and  in  1835,  General  Scott,  who  I  suppose  was  rich, 
and  his  brother  poorer,  executed  a  lease — his  brother  Alexander  having  died — in  favour  of 
another  brother,  whose  name  I  forget,  the  husband  of  Mrs.  Scott,  one  of  the  now  respondents. 
He  executed  in  his  favour  a  new  lease,  I  suppose,  at  the  same  rent,  and  he  also  executed  a  deed, 
whereby  he  secured  his  property  in  succession  to  his  brothers  and  their  children.  I  am  afraid 
that  is  a  sort  of  transaction,  I  do  not  say  very  wrongly,  but  very  commonly  done,  where  there  is 
a  family  living  together  upon  perfectly  good  and  intimate  terms,  all  aware  that  they  are  not 
imposing  on  one  another  at  all  —  whether  the  elder  brother  was  of  perfectly  sound  mind 
or  not,  he  was  going  to  dispose  of  his  property  in  a  way  which  they  all  thought  extremely 
reasonable. 
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My  noble  and  learned  friend  suggests  just  exactly  the  same  kind  of  thing,  viz.,  the  settling  of 
Ills  accounts.  He  had  an  account  with  his  agents,  who  were  receiving  his  rents,  which  were 
very  large — much  larger  than  his  expenditure.  There  were  certainly  three  yearly  accounts,  and 
I  believe  four.  I  look  at  the  highest,  in  which  the  yearly  expenditure  was  ^1200 ;  that  includes 
the  payments  to  his  family,  leaving  about  ;£iooo  or  a  little  more,  and  the  receipts  seem  to  be 
much  larger  every  year.  There  was  a  balance  of  £7000  or  £Zooo  in  the  hands  of  the  agents, 
and  the  agents — ^properly  or  not  I  do  not  know — let  him  settle  the  accounts  up  to  a  certain 
period ;  the  last  I  think  is  in  the  year  1839 — a  date  subsequent  no  doubt  to  the  instrument  which 
Bannennan  is  now  relying  upon.  The  question  is — Whether  that  outweighs  all  the  other 
testimony  in  the  case  ?  Then  there  are  one  or  two  letters,  but  to  all  of  them  the  same  objection 
applies.  They  are,  every  one,  either  family  transactions,  or  else  settlements  between  General 
Scott  and  his  agents,  of  pecuniary  matters,  which  no  doubt  were  under  the  immediate  cognizance 
of  those  who  were  taking  care  of  this  gentleman  in  the  state  of  second  childhood  into  which  he 
had  fallen. 

I  have  not  the  least  doubt  myself,  that,  if  there  were  blame,  it  was  only  technical  blame.  I 
have  no  doubt  that  the  circumstances  of  the  case  furnish  abundant  evidence  that  what  they  were 
doing,  though  apparendy  with  General  Scott,  they  were  doing  with  General  Scott's  family,  who 
were  about  him,  and  taking  care  of  him.  That  appears  to  me  to  be  the  reasonable  conclusion. 
Whether  it  is  so  or  not,  does  not  touch  the  facts  of  this  case.  The  circumstances  are  perfectly 
sufficient  to  satisfy  me,  that  the  appellant  has  wholly  failed  in  making  out  that  there  was  anything 
wrong  in  this  verdict ;  therefore  the  decree  of  the  Court  of  Session  was  correct,  and  I  shall  move 
your  Lordships  that  it  be  affirmed. 

Lord  Brougham. — My  Lords,  I  entirely  agree  with  my  noble  and  learned  friend.  I  take  a 
very  short  view  of  this  case.  Here  we  have  a  mere  question  of  disputed  fact.  There  is  no 
matter  of  law  whatever — there  is  no  matter  of  procedure  or  practice  whatever — there  is  merely 
the  quesdon  of  fact — Was  or  was  not  the  party  capable  of  making  what  is  called  a  settlement } 
I  do  not  exactly  comprehend  why  it  is  not  called  a  will — it  is  much  more  like  a  will  than  a  settle- 
ment— ^there  is  nothing  respecting  heritage  in  it.  It  is  in  the  nature  of  a  disposition  of  personal 
property  and  moveables  attaching  only  to  the  person.  This  question  of  fact  has  been  considered 
and  disposed  of  without  any  apparent  difference  of  opinion  by  the  learned  Judges  in  the  Court 
below,  as  I  understand.  This  mere  question  of  fact  has  been  so  decided  by  the  learned  Judges 
in  the  Court  below.  It  is  a  question  of  fact  to  be  decided  by  an  examination  of  the  evidence ; 
for  in  this  case  there  was  a  reference  to  the  oaths  of  the  respondents,  the  persons  against  whom 
this  poor  man  Bannerman  proceeded  in  the  Court  below,  and  upon  their  depositions  the  Court 
came  to  their  conclusion  in  point  of  fact,  after  sifting  and  examining  the  depositions  of  those 
persons. 

Now,  my  Lords,  it  must  be,  in  a  Court  of  Appeal  like  this,  a  very  strong  case,  indeed,  to 
entitle  your  Lordships  to  differ  from  the  opinion  of  the  Court  below  upon  this  mere  question  of 
fact ;  and  that  is  the  view  taken  by  all  Courts  of  Review  in  matters  of  this  description.  The 
question,  as  has  been  most  correctly  stated,  is  not,  whether  the  party  hereby  referring  to  the 
case  of  his  adversaries,  has  obtained  a  case  against  himself,  in  which  he  may  pick  holes,  and  to 
which  he  can  raise  objections,  but  he  has  the  affirmative  cast  upon  him.  He  has  referred  to 
those  adversaries,  and  he  is  to  be  bound  by  their  answer  to  that  reference ;  and  unless  he  can 
shew,  that  that  answer  proves  his  case,  he  is  out  of  Court  upon  the  reference,  because  he  is  bound 
by  that  answer,  and  unless  that  answer  is  for  him,  and  decides  the  case  in  his  favour,  his  case  is 
gone.  The  Court  below  have  examined  that  upon  the  mere  question  of  fact,  which  I  have 
already  stated ;  and  the  question  for  your  Lordships  to  consider  is — Has  sufficient  been  shewn 
by  the  very  able  and  elaborate  argument  of  the  learned  counsel  at  the  bar  for  the  appellant,  to 
shake  in  your  minds  the  judgment  of  the  Court  below  upon  that  question  of  fact  ?  I  am  clearly 
of  opinion  that  enough  has  not  been  shewn,  and  that  I  therefore  must  abide  by  the  judgment  of 
the  Court  below,  and  agree  to  the  proposition  of  my  noble  and  learned  friend  for  affirming  that 
judgment. 

My  Lords,  it  is  an  unfortunate  thing  that  this  poor  man  should  have  taken  the  course  he  has 
done,  which,  unhappily,  must  have  led  to  great  disagreement  between  him  and  those  respectable 
persons,  the  respondents  at  your  Lordships'  bar,  against  whom  he  has  proceeded.  It  is  perhaps 
a  little  going  out  of  what  is  our  province  upon  the  present  occasion,  but  considering  the  unfor- 
tunate situation  of  the  appellant,  I  think  I  do  not  act  wrongly  when  I  do  go  for  a  moment  out  of 
that  path.  The  appellant  stands  in  the  situation  of  having  been,  apparently,  from  what  we  see, 
the  faithful  and  useful  servant  of  the  late  General  Scott,  and  for  16  years  after  he  appears  to 
have  made  a  will  giving  him  something.  I  think  it  is  asserted  that  in  the  year  1826  he  made  a 
will,  by  which  he  then  gave  him  something — the  settlement,  as  it  is  called,  the  instrument  in 
question,  refers  to  the  will,  for  it  says — "  I  give  him  ;£5oo  over  and  above  what  is  left  in  my  will" 
Well,  then,  this  poor  man  continued,  after  the  General  had  made  whatever  provision  he  had 
made  in  his  will,  16  years  longer  to  be  his  faithful  and  useful  attendant.  I  cannot  help  thinking, 
that  it  would  be  highly  becoming  and  kind  of  these  parties,  who  take  a  very  considerable 
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succession  under  the  late  General's  will,  to  consider  those  i6  years'  services ;  though  I  do  not  in 
the  least  degree,  not  for  an  instant,  blame  them  for  having  resisted  this  claim,  because  this 
settlement,  as  it  is  called,  is  of  a  very  peculiar  nature.  It  is  not  only  leaving  him  >^5oo,  the  two 
gold  watches,  and  the  mourning,  but  leaves  him  all  the  furniture  of  the  house — the  furniture  of 
the  dining  room,  drawing  room  and  bed  rooms,  and  even  of  the  vestibule,  is  all  left  to  this 
servant ;  therefore,  I  do  not  at  all  wonder  that  they  disputed  this  instrument.  I  do  not  in  the 
least  degree  throw  any  blame  upon  them  for  having  so  disputed  it ;  but,  thougl^  these  parties 
have  been  brought  here,  and  have  been  put  undeniably  to  expense,  and  cannot  in  the  least 
degree  (the  poor  man  suing  here  in  forma  pauperis ^  as  I  suppose  he  did  in  the  Court  below) 
recover  any  part  of  their  costs,  nevertheless,  I  should  hope  and  trust  that  they  would  take  all 
these  circumstances  into  consideration. 

Interlocutor  affirmed, 
A.  Simson,  Appellant's  Solicitor. — Maitland  and  Graham^  Respondents^  Solicitors, 
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W.  Duncan  and  Others  (Brechin  Gas  Co.),  Appellants,  v.  Thomas  Hunter 

WhitsON,  Respondent. 

Copartnery — Construction — Transfer  of  Shares — Presumption — Obligation — //  was  provided  by 
the  articles  of  copartnery  of  a  gas  company ,  that  no  partner  should  hold  more  than  twenty 
shares.  A.  W.y  who  held  twenty  shares^  purchased  twenty  more  in  name  of  his  brother  T.  H. 
W.y  who  was  then  abroad ,  but  who  had  left  a  commission  and  factory  in  favour  of  A.  IV.,  in 
terms  sufficient  to  cover  the  transaction.  T.  H.  W.  was  duly  entered  in  the  register  of  share- 
holders^ and  the  dividends  were  paid  to  his  brother  for  him.  On  his  return  to  this  country  he 
repudiated  the  purchase,  and  declared  that  the  shares  were  not  his,  but  his  brother's.  The 
company  thereupon  required  A.  W.  tofndsome  other  person  willing  to  undertake  the  responsi- 
bilities of  a  shareholder.  Before  any  new  holder  of  these  shares  was  found,  T.  H.  W.  wrote  a 
letter  recalling  his  repudiation,  and  expressing  his  willingness  to  undertake  the  responsibilities 
attaching  to  a  copartner. 

Held  (affirming  judgment),  i.  That  the  company s  requisition  did  not  amount  to  such  an  accept- 
ance of  T.  H.  IV.'s  repudiation  as  to  bar  his  subsequent  retractation;  that,  as  he  was  nota 
willing  to  undertake  the  responsibilities  of  a  partner,  tlie  company  were  boutid  to  receive  hint 
as  such,  and  to  pay  the  dividends  to  him,  2.  That  it  was  not  relevant  to  aver  that  this  was  a 
mere  device  on  the  part  of  A.  W.to  evade  the  conditions  of  the  contract  of  copartnery,  by  holding^ 
twenty  additional  shares  in  his  brother's  name.^ 

The  defenders  appealed  against  the  judgment  on  the  following  grounds  : — "  i.  In  the  circum- 
stances, it  was  to  be  taken  as  an  established  fact,  that  the  respondent  was  not  originally  the 
owner  of  the  stock  in  question  ;  and  he  was  barred  from  maintaining  that  he  was  originally  the 
owner ;  and  nothing  had  occurred  sufficient  to  confer  on  him  any  subsequent  right  to  it  2.  The 
respondent,  as  he  was  not,  and  never  had  been,  a  partner  of  the  company,  was  not  entitled  to 
sue  for  dividends  on  its  stock." 

The  respondent  supported  the  judgment  for  the  following  reasons  : — "  i.  The  appellants  have 
no  legal  interest  in  maintaining  the  pleas  upon  which  their  defence  is  rested  ;  the  only  interest 
they  could  maintain,  which  is  that  of  having  a  separate  partner  as  holder  of  twenty  shares  of 
stock,  is  attained  by  the  very  fact  of  the  receipt  of  dividends  by  the  respondent  as  proprietor. 
2.  The  respondent,  having  been  admitted  and  registered  as  a  partner  in  the  books  of  the  com- 
pany, is  entitled,  as  in  a  question  with  the  company,  to  the  privileges  and  advantages  of  a  part- 
ner. 3.  It  is  not  competent  to  impugn  the  claims  of  the  respondent  without  a  reduction  of  the 
register.  4.  The  respondent  having  all  along  been  liable  as  a  partner,  in  consequence  of  the  acts 
of  his  mandatory,  and  all  that  was  required  by  the  appellants  having  been  accomplished  by  his 
adoption  of  the  shares,  and  ratification  of  the  acts  of  his  commisssioner  before  any  pretext  of 
forfeiture,  the  appellants  were  barred  from  rearing  up  any  pretended  forfeiture.  5.  The 
respondent  having  been  recognized  as  a  partner  subsequent  to  the  challenge,  and  nothing  having 
subsequently  happened  to  deprive  him  of  his  status,  the  refusal  of  payment  of  his  dividends  was 
illegal.  6.  The  resolution  of  the  general  meeting  of  the  31st  July  1843  was  illegal,  and  the 
attempted  execution  of  such  a  resolution  a  contravention  of  the  contract  of  copartnery." 

^  See  previous  report  23  Sc.  Jur.  546.         S.  C.  26  Sc.  Jur.  417. 
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SoL'Gen,  Sir  R,  Bethelly  and  Anderson  Q.C,  for  appellants ;  Roll  Q.C.,  and  R.  Palmer  Q.C., 
for  respondent. 

The  arguments  turned  entirely  on  the  conduct  of  the  parties,  and  the  construction  of  the  letters 
in  evidence. 

Lord  Chancellor  Cranworth. — My  Lords,  this  is  one  of  those  unfortunate  cases,  of 
which,  I  have  already  had  occasion  to  remark,  sometimes  we  have,  unhappily,  too  many  specimens 
from  that  part  of  the  United  Kingdom  north  of  the  Tweed,  namely,  an  enormous  and  ex> 
pensive  litigation,  going  through  a  great  number  of  years,  for  a  most  inadequate  object.  This 
litigation  commenced  in  the  month  of  January  1845.  '^^^  object  was  to  recover  three  sums  of 
£fi  lor.  It  must,  however,  be  admitted,  that  was  not  all ;  for,  on  the  success  or  failure  of  that 
might  depend  the  right  of  the  parties  to  continue  to  receive  annually  £^%  lor.,  or  whatever  else 
might  be  the  dividend  upon  certain  shares  in  a  gas  company  in  a  town  in  Scotland. 

The  suit  was  instituted  by  Mr.  Thomas  Whitson  ;  and  what  he  alleged  by  his  summons  was, 
that  he  was  the  holder  of  20  shares  in  the  company,  of  which  he  had  been  the  holder  since  1837 
— that  the  dividends  had  been  regularly  paid  to  him,  or  rather  to  his  brother,  as  agent  for  him, 
up  to  a  certain  day  in  1841  or  1842 — that  three  dividends  had  accrued  due,  they  being  payable 
on  the  ist  of  August,  at  the  time  when  the  suit  was  instituted  in  January  1845,  which  dividends 
had  not  been  paid.  The  object  of  the  suit  was  to  compel  the  company  to  pay  him  those  dividends. 
The  company  objected  to  the  payment  of  those  dividends ;  and  they  object,  because,  they  say, 
that  by  the  terms  of  the  partnership  the  original  capital,  which  was  ^i8oo,  divided  into  360 
shares  of  £^^  each,  had  been  apportioned  amongst  certain  persons,  and  that  by  §  3  of  the 
contract  it  was  declared,  that  ''  no  partner  shall  hold  more  than  20  shares  of  the  capital  stock  ; 
and  in  case  any  of  the  partners  shall  acquire  more,  by  succession  or  otherwise,  he  shall  be  bound 
to  dispose  thereof  within  two  years  after  acquiring  right  thereto ;  and  failing  his  doing  so,  the 
extra  stock  so  held  shall  then  fall  and  belong  to  the  directors,  for  the  benefit  of  the  company  ; 
and  the  directors  shall  be  entided  so  to  declare,  by  a  minute  entered  in  the  books  of  the 
company.'* 

Now,  the  first  question  is — What  is  the  meaning  of  that  clause  ?  for,  on  the  very  surface  of  it, 
It  admits  of  two  constructions.  On  the  part  of  the  company,  it  is  said,  it  means  absolutely  to 
prohibit  any  party  being  interested,  legally  or  equitably,  either  by  original  purchase,  or  by  suc- 
cession, or  in  any  other  way,  either  in  his  own  name  or  in  the  name  of  any  trustee  for  him,  in 
more  than  20  shares.*Not  so,  says  the  pursuer,  the  present  respondent — that  is  not  the  meaning. 
The  meaning  only  was,  that  for  every  20  shares  there  shall  be  a  partner  in  the  books,  which 
would  secure  for  the  360  shares  a  partnership  stock  of  ;£i8oo;  and  when  that  stock  was  aug- 
mented, as  it  was,  would  secure  more  ;  and  as  a  great  number,  probably,  would  not  hold  the  full 
amount  of  20  shares,  it  would  secure  an  extensive  partnership,  each  of  whom  would  be  responsible 
for  the  liabilities  of  the  company. 

Now,  unformnately,  we  have  not  the  deed  before  us  ;  much  light  might  have  been  thrown  on 
what  was  the  real  meaning,  if  we  had  had  that  instrument  Mr.  Anderson  says,  it  was  incum- 
bent on  the  pursuer  to  have  brought  forward  that  deed  if  he  thought  it  material  to  his  case.  I 
cannot  agree  in  that  remark.  There  can  be  no  doubt  it  was  for  the  pursuer  to  bring  forward  in 
his  case  everything  necessary  to  make  out  his  case ;  but  the  pursuer  makes  out  his  case  by  saying, 
"  I  was  a  shareholder,  and  these  dividends  have  become  payable,  and  I  therefore  claim  the 
dividends.^  That  is  the  case  of  the  pursuer.  If  the  company  met  that  case  by  saying  there  was 
something  in  the  deed  which  prevented  your  claiming  the  dividends  on  those  20  shares,  then,  I 
think,  it  would  have  been  incumbent  on  them  to  bring  forward  the  instrument  in  its  integrity,  in 
order  to  enable  your  Lordships  to  construe  it ;  and,  I  think,  therefore,  that  whatever  doubt  or 
difficulty  there  may  be  in  the  construction,  is  to  be  attributed,  not  to  the  pursuer,  but  to  the 
original  defenders,  the  present  appellants. 

Now  there  are  two  modes  in  which  this  clause  may  be  construed.  It  may  mean,  as  is  con- 
tended for  by  the  appellants,  that,  under  no  circumstances,  shall  any  one,  either  in  his  own 
name,  or  any  other  name,  hold  more  than  20  shares.  It  may  mean,  as  has  been  suggested  by 
the  respondent,  in  any  event,  that  there  should  be  such  a  number  of  partners,  as  that  for  every 
20  shares  there  should  be  a  partner.  Now,  which  construction  ought  your  Lordships  to  put  upon 
it  ?  I  think,  in  the  state  or  doubt  in  which  we  are  placed,  it  is  fair  to  say,  that  the  construction 
put  upon  it  by  the  company  is  that  which  your  Lordships  may  safely  adopt ;  and  I  cannot 
entertain  the  least  doubt  but  that  the  meaning  the  company  put  on  it — that  which  they  held  out 
to  Alexander  and  Thomas  Whitson — was  only  that  there  might  be  somebody  responsible  for 
every  20  shares.  If  that  be  so,  then  the  judgment  below  was  correct,  and  I  come  to  that  con- 
clusion upon  looking  at  the  facts  of  the  case  chronologically.  Mr.  Alexander  Whitson  lived  in 
Scotland,  and  was  originally  an  owner  himself  of  20  shares  in  this  company.  His  brother  was 
a  mariner  abroad  ;  and  the  speculation  appearing  likely  to  be  a  prosperous  one,  the  secretary  of 
the  company,  in  the  beginning  of  January  1837,  at  the  time  when  the  stock  was  extended 
proposed  to  Mr.  Alexander  Whitson  to  take  more  shares— that  is,  to  get  some  friend  to  take  them 
for  him.     Certainly,  if  it  turned  upon  that  letter  only,  I  believe  at  that  time  Mr.  Gordon  did  not 
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think  any  one  could  lawfully,  in  strictness,  hold  any  shares  in  the  name  of  a  trustee  for  him.    I 
think  that  that  is  the  fair  interpretation  of  his  letter.     He  says — "  We  have  still  a  few  shares 
remaining  at  the  disposal  of  the  directors  ;  and  although  we  cannot  allot  any  more  in  your  name, 
(as  you  already  bold  the  maximum  number  allowed  by  the  contract,)  probably  you  have  some 
friend  who  may  wish  to  take  a  few  shares  in  what,  I  have  no  doubt,  will  ultimately  turn  out  an 
excellent  investment.'*     If  I  am  to  interpret  that,  I  think  he  did  mean,  not  knowing  exactly  what 
the  legal  construction  was,  to  suggest  to  Mr.  Alexander  Whitson  to  take  them  in  the  name  of  a 
friend :  if  that  friend  chooses  to  have  them,  let  him  have  them ;  if  not,  that  will  be  an  affair 
between  you  and  your  friend — ^as  far  as  the  company  is  concerned  that  will  not  be  looked  into. 
I  think  that  was  the  suggestion  he  meant  to  make,  doubting,  however,  whether  that  was  strictly 
in  compliance  with  the  deed  of  partnership  or  not.     Upon  that  Mr.  Alexander  Whitson,  who,  it 
seems,  had  a  sort  of  power  of  attorney  to  act  for  his  brother,  who  was  a  mariner  at  sea,  agrees 
to  take,  first  lo,  and  afterwards  lo  more,  viz.,  20,  in  the  name  of  his  brother,  thej  present  re- 
spondent, Mr.  T.  Whitson.     He  agrees  to  take  these  shares  and  pay  the  money.    I  have  not  the 
least  doubt  that  the  real  transaction  was  this — that  Alexander  meant  to  take  them  in  his  brother's 
name  for  himself,  probably  with  the  reservation,  that  if  his  brother  chose  to  have  them  he  might 
have  them.    There  was  no  very  definite  meaning  about  it.     The  sum  was  extremely  small 
They  did  for  some  time  pay  a  very  considerable  per  centage ;  they  were  only  £s  per  share,  and 
the  whole  sum  paid  would  not  be  more  than  ;£ioo.    The  matter  was  not  of  very  great  importance, 
but  he  took  them,  I  daresay,  with  that  sort  of  doubtful  feeling  as  to  what  would  be  the  result  of 
it — Alexander  meaning  his  brother  to  have  them  if  he  liked ;  if  not,  he  would  take  them  him- 
self.    For  four  or  five  years  the  dividends  were  regularly  paid  to  Alexander,  both  upon  his 
own  shares  and  on  his  brother's  shares  ;  and  the  brother  is  said  to  have  returned  about  the  year 
1837.     That  is  probably  so  ;  but  I  should  be  very  loth  to  decide  upon  that  as  a  matter  of  fact, 
there  are  so  little  data  upon  which  to  form  a  judgment.     The  great  probability  is,  that  if  be 
returned  in  1837,  he  must  have  known  that  the  shares  were  standing  in  his  own  name — that  is  a 
very  legitimate  inference.     The  gas  company  paid  their  dividends  to  Mr.  Alexander  Whitson, 
who,  I  suppose,  lived  in  the  town  or  in  the  neighbourhood,  and  received  his  receipts,  which  was 
perfectly  satisfactory  to  them.     Then,  there  was  some  alteration  intended  in  the  company,  and 
a  circular  was  sent  to  all  the  shareholders,  intimating  that  a  general  meeting  would  be  held  on 
4th  July  1842.     That  circular  was  sent  round,  among  other  shareholders,  to  the  present  pursuer, 
Mr.  T.  Whitson,  treating  him  as  being  a  holder  of  shares.     In  answer  to  which  it  was  said,  and 
there  is  some  truth  in  the  suggestion,  that  if  this  letter  had  had  a  postage  stamp  on  it,  this 
litigation  would  never  have  arisen ;  but,  unfortunately,  it  was  sent  to  Mr.  Whitson,  who  seems 
to  have  taken  a  huff  at  the  letter  not  being  prepaid.     He  says — "  I  beg  to  inform  you  that  I  have 
nothing  to  do  with  it.     There  are  several  shares  put  down  in  my  name.    These  do  not,  or  ever 
did,  belong  to  me,  but  to  my  brother  Mr.  Whitson  of  Parkhill ;  so,  for  the  future,  you  may  save 
yourself  the  trouble  of  sending  me  any  more  circulars.     I  also  beg  to  state,  that  had  I  been 
aware  of  the  contents  of  the  above  mentioned  letter  before  I  opened  it,  that  I  should  not  have 
received  it,  as  I  make  a  point  of  not  receiving  any  letters  which  are  not  prepaid."     This  opens 
up  a  little  angry  discussion  between  the  parties,  but  the  inference  from  it  is  irresistible,  that  he 
knew  that  the  shares  were  in  his  name — ^that  he  had  nothing  to  do  with  them — that  they  were 
his  brother's  shares,  and  that  his  brother  was  the  person  to  whom  they  ought  to  apply.    Now, 
what  ought  the  company  to  have  done,  if  they  meant  to  have  said — **  You  have  no  business,  Mr. 
Alexander  Whitson,  to  hold  more  than  twenty  shares  ;  the  deed  prevents  that "  ?    They  mislead 
him,  because  they  send  to  him,  very  shortly  after  the  receipt  of  this  letter,  signed  by  the  manager 
of  the  company,  in  which  is  copied  an  extract  from  a  resolution  which  had  been  passed  by  the 
board  of  directors.     The  letter  of  the  nth  July,  from  the  manager  of  the  company  to  Mr. 
Alexander  Whitson,  says — "  I  beg  to  call  your  attention  to  the  annexed  extract  from  the  minutes 
of  the  directors  of  the  7th  curt.    There  were  laid  before  the  meeting  a  letter  from  T.  H.  Whitson, 
Esq.,  of  12  Rose  Terrace,  Perth,  denying  that  he  held  any  shares;  and  a  letter  from  Alexander 
Whitson,  Esq.  of   Parkhill,  requesting  a  remittance  of  his  own  dividends  and   Mr.  T.  H. 
Whitson's.    The  directors  request  the  treasurer  to  write  Mr.  Alexander  Whitson,  that  the  shares 
in  the  name  of  T.  H.  Whitson  must  be  transferred  to  some  person  who  admits  his  responsibility 
for  the  affairs  of  the  company  before  any  dividend  can  be  remitted."     I  think  the  meaning  of 
that  was — they  are  now  standing  in  the  name  of  the  person  who  says  that  he  repudiates  it  alto- 
gether—that, though  he  knows  of  it  being  in  his  name,  he  has  nothing  to  do  with  it,  and  never 
has  had.     That  is  not  the  footing  on  which  the  company  chose  to  stand,  because  they  choose  to 
have  one  parmer,  at  least,  responsible  for  every  20  shares.     You  must  get  them  transferred  to 
some  one  who  will  acknowledge  his  responsibility.     That  is  what  I  meant  by  saying  that,  in  a 
doubt  of  what  the  true  meaning  of  the  deed  is,  we  must  take  as  against  the  company  their  own 
interpretation.     That  letter,  of  course,  reached   Mr.  Alexander  Whitson,  and  he  writes  in 
answer : — "  I  regret  to  think  that  Mr.  T.  H.  Whitson  of  Perth  should  have  given  your  directors 
so  much  trouble,  instead  of  communicating  with  me  personally.     It  was  at  the  suggestion  of  Mr. 
Gordon  that  I  agreed  to  take  the  additional  stocK  sUnding  in  his  name— a  regulation  of  the 
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company  precluding  me  from  holding  more  than  20  shares  ;  but  I  distinctly  admit  to  the  full  my 
responsibility  for  his  Mr.  T.  H.  W.'s  shares  ;  which  explanation  will,  I  trust,  prove  satisfactory 
to  the  gentlemen  composing  your  direction."     He  thought  the  difficulty  was  cleared  up  by  his 
admitting  his  responsibility  in  respect  of  his  20  shares.     The  company  very  truly  say — That  is 
not  suf&cient,  because,  holding  a  single  share,  you  are  responsible  to  the  last  shilling  you  possess 
in  the  world.    We  do  not  get  any  additional  responsibility  from  you  because  you  hold  40  shares 
instead  of  20  shares.     It  is  to  meet  that  case,  that  we  require  that  there  shall  be  a  partner  for 
every  20  shares  ;  therefore  that  will  not  do. — That  is  what  I  conceive  passed  in  the  minds  of  the 
directors.     In  consequence  of  that,  a  few  days  after  that,  the  manager  writes  this  letter  on  the 
2ist  July,  to  Mr.  Alexander  Whitson  : — "  I  duly  received  your  letter  of  13th  current.     A  meeting 
of  the  directors  was  held  on  the  i8th,  but  I  omitted  to  bring  your  letter  before  the  notice  of  the 
meeting.     I  have,  however,  shewn  it  to  some  of  the  individual  directors,  and  I  have  reason  to 
believe  that  it  will  not  be  considered  satisfactory,  inasmuch  as  I  conceive  the  directors  will  think 
it  requisite  that  the  shares  at  present  in  the  name  of  Mr.  T.  H.  Whitson  will  require  to  be  held 
in  the  name  of  some  person  different  from  yourself,  who  would  imdertake  the  responsibility 
attaching  to  the  holding  of  these  shares.     Having  omitted  to  lay  your  letter  before  the  meeting 
of  the  directors,  I  have  thought  proper  to  write  to  you  on  the  subject"     That  is  all  misleading 
him,  if  the  construction  is  such  as  the  appellants  now  contend  for,  because  the  irresistible  infer- 
ence from  that  letter  is,  not  that  you  cannot  be  the  holder  of  those  20  shares  in  the  name  of 
somebody  else,  but  it  must  be  in  the  name  of  some  other  real  person  who  shall  be  responsible, 
in  addition  to  the  responsibihty  that  we  already  have  from  you.     In  consequence  of  that,  I 
suppose,  on  the  ist  of  August,  a  new  dividend  became  due.     Being  a  matter  of  very  small  amount, 
no  one  thought  much  about  it ;  but  on  the  6th  December  following,  Mr.  T.  H.  Whitson,  at  the 
mstance,  no  doubt,  of  his  brother,  writes  to  the  directors,  telling  them  to  pay  the  dividends  to 
his  brother  Alexander ;  and  I  think  that  the  fair  inference  from  that,  as  put  by  Mr.  Rolt  and  Mr. 
Palmer,  is,  that  he  meant  to  consider  them  as  in  his  name,  because  his  direction  as  to  whom  the 
dividends  were  to  be  paid  would  be  nonsense,  were  it  not  that  that  was  evidence  that  he  admit- 
ted that  he  was  entitled  to  receive  the  dividends.     When  he  wrote  to  them, — "  Pay  the  dividends 
for  the  future  to  Alexander,"  that  was,  in  fact,  an  adoption  of  himself  as  one  of  the  partners  in 
the  concern,  because  otherwise  it  was  a  nonsensical  direction.     He  writes  on  the  6th  December, 
telling  them  to  pay  the  dividends  to  his  brother  Alexander,  to  which  he  is  answered  by  the 
manager  : — "  I  received  your  favour,  dated  6th  December,  desiring  me  to  pay  the  dividend  due 
on  the  shares  of  the  Brechin  Gas  Light  Company,  standing  in  your  name,  to  Alexander  Whitson, 
Esq.  of  Parkbill.     I  beg  leave  to  say,  that  there  will  be  a  meeting  of  the  directors  this  week,  or 
early  in  the  next,  and  I  shall  lay  your  letter  before  them ;  and  if  I  am  instructed  to  the  effect  of 
remitting  him  the  money,  it  shall  be  done  immediately ;  and  if  otherwise,  I  shall  let  you  know. 
I  may  just  say,  that,  on  looking  at  the  minute  of  the  directors  of  7th  July  last,  of  which  Mr. 
Alexander  Whitson  has  an  extract,  that  I  am  afraid  they  will  not  be  inclined  to  pay  it."     That 
was  the  extract  saying  that  the  shares  must  be  transferred  to  the  name  of  some  person  other 
than  himself — some  responsible  person  other  than  Mr.  Alexander  Whitson.     Now,  I  confess,  I 
think  the  reasoning  upon  the  subject  that  was  passing  in  the  minds  of  these  persons  was  very 
natural  and  very  proper.     They  would  know,  in  point  of  law,  that  these  shares  were  standing  in 
the  name  of  Thomas — if  they  were  put  by  Alexander  in  the  name  of  Thomas  without  his  assent 
—that  he  did  not  agree  that  they  should  stand  in  his  name — that  in  truth  the  only  person  respon- 
sible was  Alexander  ;  therefore  they  were,  in  fact,  standing  in  Alexander' s  name,  though  in  their 
books  they  had  written  them  in  the  name  of  Thomas.     It  is  therefore,  he  says,  that  he  thought 
the  directors  would  require  them  to  go  into  some  distinct  name.     Now  I  think  that  was  a  mis- 
take, because,  if  all  they  required  was  the  liability  of  some  person  other  than  Alexander,  the 
moment  that  Thomas  had  agreed  to  admit  that  they  were  in  his  name,  with  his  assent,  that  was 
an  independent  name.     Probably  they  did  not  look  minutely,  in  a  very  accurate  lawyerlike  way, 
into  the  case — they  thought  it  should  go  into  the  name  of  some  one  whom  they  called  an  inde- 
pendent person.     So  the  matter  stands.     The  manager  writes  again,  telling  them  that  the 
suggestion  of  the  7th  July  must  be  complied  with,  which  is,  that  the  shares  must  be  transferred 
into  some  independent  name — some  person  capable  of  holding  them  according  to  the  terms  of 
the  contract ;  not  at  all  meaning  to  retract  what  they  had  said  before,  that  if  that  is  done,  that  is 
to  be  the  same  as  if  some  one  held  them  for  you.     In  ianswer  to  that,  what  Mr.  Thomas  Whitson 
writes  is  this  : — "  I  beg  to  withdraw  my  letter  to  you  of  the  27th  June  1842,  and  request  you  will 
pay  Mr.  Alexander  Whitson  any  past  or  current  dividend  due  on  the  shares  of  the  Brechin  Gas 
Company,  standing  in  my  name."     Now,  what  is  contended  for  is,  that  that  was  an  absolute 
acceptance  of  them — that  that  is  the  only  interpretation  that  can  be  put  on  it.     I  think  that  is  a 
very  legitimate  construction.     I  think  the  consequence  of  that  was,  that  he  did  admit  to  the 
company  that  the  shares  were  properly  standing  in  his  name — that  he  was,  as  between  him  and 
them,  the  owner  of  the  20  shares — "1  withdraw  anything  I  said  which  is  at  variance  with  such  a 
suggestion — treat  me  as  the  owner,  and  dispose  of  the  dividends  accordingly." 
My  Lords,  that  being  so,  it  appears  to  me  that  the  judgment  which  the  Court  of  Session  came 
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to  was  the  correct  judgment ;  consequently  the  advice  that  I  should  humbly  tender  to  your 
Lordships  is,  that  it  should  be  affirmed.  I  quite  agree  with  what  has  been  said  by  Mr.  Ander- 
son, that  it  is  the  duty  of  your  Lordships  to  decide  these  cases,  whether  they  relate  to  small 
matters  or  to  large  matters,  simply  and  singly  upon  the  view  of  what  is  the  correct  law,  and 
what  are  the  real  rights  of  the  parties.  We  have  no  right  to  say,  because  we  feel  that  repug- 
nance which  every  one  must  feel  when  such  little  matters  are  brought  into  litigation,  that  we 
ought  to  stretch  the  law  upon  the  one  side  or  the  other  in  the  least,  and  we  are  bound  to  look  at 
it  just  as  if  it  were  ;£8oo,ooo  instead  of  j^S  los.  But  be  that  as  it  may,  acting  upon  that  prin- 
ciple, nevertheless  I  must  say,  that  I  rather  rejoice  at  coming  to  the  conclusion  that  this  appeal 
should  fail,  because  it  is  really  a  matter  of  scandal  that  appeals  upon  such  trifling  matters,  which 
are  hardly  worth  the  journey  of  the  agent  to  London,  should,  so  often  as  they  do,  encumber  your 
Lordships'  House. 

Interlocutors  affirmed  with  costs, 
Maitlandand  Graham,  Appellants  Solicitors, — Richardson,  Loch,  and  Maclaurin,  Respondents 
Solicitors, 


MAY  15,  1854. 

W.  P.  R.  Shedden,  Appellant,  v.  R.  S.  Patrick,  W.  C.  Patrick,  and  W.  Patrick, 

Respondents, 

Alien — Naturalization — Marriage — Legitimation — Service — Res  Judicata — Reduction  of  Judg- 
ment of  House  of  Lords— Process — Statutes  7  Anne,  c.  5  ;  4  Geo.  11.,  c.  21 — A  man  bom  in 
Scotland^  and  who  afterwards  succeeded  to  an  estate  there,  went  to  America  in  1763,  where, 
with  the  exception  of  a  short  visit  to  Scotland  in  1769,  ^^  remained  till  his  death  in  1798.  On 
deathbed  he  solemnized  a  marriage  with  a  female  with  whom  he  had  had  illicit  intercourse,  and 
who  had  borne  him  several  children  in  New  York,  among  others  a  son,  bom  about  1 794-  A 
nephew  in  Scotland,  who,  failing  legitimate  issue  of  the  deceased,  (who  left  no  settlement  of 
Scotch  heritaee,)  was  heir  to  the  Scotch  estate,  was  duly  served  and  retoured  to  it  in  1799. 
The  son  and  his  factor  loco  tutoris  brought  a  reduction  in  the  Court  of  Session,  in  1801,  ojfthe 
service,  on  the  ground  that,  having  been  legitimated  by  the  marriage  of  his  parents,  he  was  the 
nearest  heir;  out  the  Court  of  Session,  in  1803,  dismissed  the  case,  and  the  House  of  Lords  (on 
the  ground,  as  alleged,  that  the  pursuer  was  an  alien,)  affirmed  the  judgment  in  1 808.  In 
jS^Sthe  son  Tvithin  three  days  of  the  elapse  of  40  years  subsequent  to  the  date  of  the  judgment 
of  the  House  of  Lords,  again  brought  a  reduction  of  the  service,  &*c,,  and  of  the  judgments  of 
the  Court  of  Session  and  House  of  Lords,  partly  on  the  ground  that  they  hcui  been  obtained  by 
fraud  and  collusion  of  the  factor]ocQ  tutoris  and  others,  and  partly  on  the  ground  ofx^s  noviter, 
to  the  effect  that  it  was  lately  discovered  that  his  father  was  a  domiciled  Scotsman,  and  that 
the  pursuer,  being  legitimated,  was  entitled  to  his  succession. 

Held  that,  even  supposing  the  pursuer  to. have  been  legitimated  per  subsequens  matrimonium, 
yet,  being  bom  illegitimate,  (thai  is,  having  at  his  birth  no  father,  in  the  eye  of  the  law,)  out 
of  the  aflegiance  ojthe  Crown  of  Great  Britain,  he  did  not  come  within  the  scope  of  the  statutes 
as  to  naturalization ;  that  he  was  therefore  not  entitled  to  sue  in  this  country  ;  and  that  such 
was  the  substance  of  the  previous  judgment  in  the  House  of  Lords, ^ 

The  late  William  Shedden  of  Roughwood,  father  of  the  pursuer,  and  uncle  of  the  defender 
William  Patrick,  in  1763,  when  about  fifteen  years  of  age,  left  Scotland  for  America,  where,  with 
the  exception  of  a  short  visit  to  Scotland  in  1769,  he  remained,  carrying  on  business  as  a  merchant 
till  1799,  ^^^^>  ^^^  ^^^  ^^  independence  having  broken  out,  he  retired  to  Bermuda.  On  the 
conclusion  of  the  peace  in  1783,  ne  returned  to  New  York,  and  there  formed  a  connection  with  a 
person  named  Anne  Wilson,  of  which  were  bom  the  pursuer  and  a  daughter.  He  continued  to 
reside  iirNew  York  till  13th  November  1798,  when  he  died,  having  solemnized  a  marriage  with 
Wilson  on  the  7th  of  the  same  month.  He  left  a  deed  of  settlement  appointing  certain  parties  ' 
in  America  (of  whom  John  Patrick,  William's  brother,  was  one)  his  executors,  and  conveying  his 
property  to  his  children  in  equal  portions.  The  deed  made  no  mention  of  the  heritable  property 
in  Scotland.  William  Shedden  also  left  a  letter,  dated  12th  November  1798,  addressed  to  the 
defender 
was  a 


>bAai4Vt.  TT  IJLUCKAAA     V^  U^\*\it^lJI     C»A3U      Abft  fc    a     i.\,^i,SiA,     Viah^Vl       a  ALIA     X^  VT  V>AA«V\#A        */7^l     aV&VU  W^i^iJWVft       W     fcMW 

ler  William  Patrick,  stating  that  he  had  married  Anne  Wilson  ;  that  one  of  his  children 
boy  ;  "  I  have  ordered  my  executors  to  send  him  to  you."     The  letter  contained  a  remit- 


*  See  previous  report  11  D.  1333D  :  12  .  696;  14  D.  721 ;  22  Sc.  Jur.  318;  24  Sc.  Jur.  331. 
S.  C.  I  Macq.  Ap.  535  :  26  Sc.  Jur.  420. 
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tance  of  ;£4oo,  which  the  deceased  desired,  with  ''  such  farther  sum  or  sums  of  money^  may  be 
appropriated  for  the  purpose  of  maintaining  and  educating  him  genteelly,  not  exceeding  ^500, 
without  the  consent  of  my  executors,  of  whom  you  are  to  be  totally  independent  in  this  business.** 

The  parties  named  executors,  including  John  Patrick,  who  subsequently  died  without  issue^ 
accepted  the  appointment,  and  proceeded  to  act  upon  it. 

On  receipt  of  the  intelligence  of  his  uncle's  death,  William  Patrick  wrote  his  brother  John,  on 
9th  February,  and  again  on  31st  May  1799^  to  get  the  opinion  of  American  counsel  as  to  the 
status  of  the  pursuer.  An  opinion  was  returned  to  the  effect  that  the  marriage  of  his  parents 
was  good,  but  had  not  the  effect,  by  the  law  of  America,  of  rendering  the  children  legitimate. 

Thereafter,  in  October  1779,  William  Patrick,  as  commissioner  for  bis  elder  brother  Dr. 
Robert,  who  was  then  abroad,  had  him  served  heir  cum  beneficio  inventarii  to  William  Shedden 
in  the  estate  of  Roughwood.     Dr.  Robert,  at  a  subsequent  period,  sold  the  estate  to  William. 

On  8th  April  1800,  William  Patrick  wrote  Shedden's  executors  a  letter  to  the  effect  that 
he  could  not  accept  of  the  appointment  of  guardian  to  the  pursuer,  but,  if  the  pursuer  were  sent 
home,  he  would  see  him  properly  educated  and  taken  care  of. 

The  pursuer  left  America  in  May  1800,  and  arrived  in  Scotland  in  the  course  of  the  same  year. 
He  was  sent  to  school  by  William  Patrick,  and  remained  in  this  country  till  181 1,  when  he 
entered  the  navy,  and  subsequently  went  to  India,  where  he  remained,  with  the  exception  of  a 
short  visit  to  this  country,  till  1833,  when  he  returned  to  it  permanently. 

On  1 8th  September  1800,  Mr.  Patrick  wrote  the  executors  proposing  that  an  action  should 
be  raised  to  have  the  question  of  the  pursuer's  legitimacy  in  Scotland  judicially  settled.  Of 
the  same  date,  William  Patrick  wrote  his  brother  John,  with  an  additional  memorial  to  be  laid 
before  counsel,  on  which,  however,  it  did  not  appear  that  any  opinion  of  counsel  was  ever 
obtained. 

The  executors  having  declined  to  take  any  steps  in  the  matter,  an  application  was  made  to  the 
Court  by  certain  relatives  of  William  Shedden,  to  have  Mr.  Hugh  Crawfurd  appointed  factor 
loco  tutoris  to  the  pursuer.  The  appointment  having  been  made,  Mr.  Crawfurd  raised  a  reduc- 
tion of  Dr.  Patricias  service,  on  the  ground  that  the  pursuer,  having  been  legitimated,  was  his 
father's  heir.  On  ist  July  1803,  the  Court  decided  against  the  pursuer's  legitimacy,  and  this 
decision  was  affirmed  by  the  House  of  Lords  on  3rd  March  1808. 

In  1848,  the  pursuer  raised  a  summons  of  reduction  and  declarator  against  WilHam  Patrick, 
and  Robert  Shedden  Patrick,  grandson  and  representative  of  Dr.  Robert,  and  his  tutors, 
concluding  for  reduction  of  the  retour  in  favour  of  Dr.  Robert,  and  of  the  decrees  of  the  Court 
of  Session  and  House  of  Lords  in  the  previous  reduction,  on  the  ground  that  the  same  had  been 
obtained  through  fraudulent  concealment  or  misrepresentation  of  the  fact,  that  the  pursuer's  father 
was,  at  the  time  of  his  death,  a  domiciled  Scotsman.  In  supplement  to  this,  the  pursuer  subse- 
Qoently  raised  a  second  summons.  The  defenders  lodged  preliminary  defences,  of  which  the 
nrst  was,  that  the  second  summons  fell  to  be  dismissed,  as  not  being  ''  a  proper  supplementary 
summons.*'  The  Lord  Ordinary  having  repelled  the  objection,  and  sustained  the  second  as  a 
good  supplementary  sununons,  the  defenders  reclaimed.     The  Court  adhered. 

The  summonses  set  forth  various  circumstances  in  reference  to  William  Shedden' s  departure 
for,  and  residence  in,  America,  and  contained  long  quotations  from  his  correspondence,  with  the 
view  of  shewing  that  he  "never  had  any  permanent  residence  in  America, — that  he  never 
abandoned  or  relinquished,  for  any  period  whatever,  his  intention  of  returning  to  his  native  country, 
and  that  during  his  whole  life,  he  firmly  believed  he  was  a  domiciled  Scotsman, — and  "  that  "  he 
never,  in  fact,  acquired  the  privileges  of  an  American  citizen."  And  the  statement  proceeded — 
That  all  these  facts  were  known  to  the  defender  William  Patrick,  and  his  brothers  John  and 
Robert :  That  on  7th  November  1798,  the  pursuer's  father  married  Anne  Wilson,  for  the  express 
purpose  of  legitimating  the  children  whom  he  had  previously  had  by  her :  That  the  Patricks 
"were  perfecUy  aware  that  the  pursuer  was  entitled  to  succeed  to  the  Scotch  estate :"  That  they 
^  conspired  together  for  the  purpose  of  defeating  the  right  of  the  pursuer,"  and  of  acquiring  the 
estate  "to  themselves  or  one  or  other  of  them:"  That  it  was  with  this  view  that  William 
Patrick  proposed  to  take  the  opinion  of  American  counsel,  and  the  opinion  returned  was 
unfavourable  to  the  pursuer's  legitimacy,  in  consequence  of  the  concealment,  in  the  statement 
laid  before  counsel  under  William  Patrick's  direction,  of  the  fact  that  the  pursuer's  father  was  a 
domiciled  Scotsman :  That  at  the  same  time,  William  Patrick  proceeded  to  get  his  brother 
Robert  served  heir  to  William  Shedden:  "That  at  the  date  of  these  proceedings,  William 
Patrick  had  resolved  to  accept  the  guardianship  of  the  pursuer,  and  had,  in  fact,  taken  steps  in 
regard  to  the  custody  and  management  of  the  pursuer  under  the  appointment:  That  notwith- 
standing this,  and  notwithstanding  that  he  was  aware  that  the  said  William  Shedden  was  a 
domiciled  Scotchman,  and  that  the  pursuer  had  been  rendered  legitimate  by  the  above  libelled 
marriage,  or  at  least  that  there  existed  strong  grounds  for  maintaining  that  the  pursuer  was 
legitimate,  the  defender  concealed  the  fact  of  the  said  William  Shedden's  marriage,  and  took  no 
steps  to  protect  his  interests  in  the  said  proceedings,  but  concealed  the  fact  that  the  pursuer  had 
any  claim  whatever  to  his  father's  estate,  and*  indeed,  concealed  the  fact  of  his  existence,  both 
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from  the  Court  under  the  said  petition,  and  from  the  inquest  at  Ayr;"  That  Dr.  Robert  Patrick, 
on  returning  to  this  country,  '*  ratified  and  confirmed  the  whole  of  the  said  fraudulent  and  collusive 
proceedings,  adopted  by  the  said  William  Patrick  in  his  name : "  That  thereafter,  William  Patrick 
being  "apprehensive  that  the  said  fraudulent  proceedings  might  at  some  future  period  be  challenged 
by  the  pursuer,  and  being  aware,  that  there  existed  good  grounds  for  holding  that  the  pursuer  was 
legitimate,  formed  the  fraudulent  design  of  having  the  said  question  tried  coUusively,  and  on  a 
false  statement  of  fact:"  That  he  accordingly,  with  Dr.  Robert's  concurrence,  finding  that  the 
American  executors  would  not  try  the  question,  "  in  pursuance  of  the  foresaid  fraudulent  scheme," 
got  Mr.  Crawfurd  appointed  factor  loco  tuioris,  "  who  was  an  intimate  friend,  and  completely 
under  his  control,  and  all  the  instructions,  which  he  received  in  regard  to  the  subject  matter  of 
the  tutory,  were  received  from  the  said  defender :  "  That  all  these  proceedings  were  taken  by 
William  Patrick  in  collusion  and  concert  with  Dr.  Robert,  "  and  for  the  fraudulent  purpose  above 
mentioned ;  and  that  throughout  the  said  proceedings,  the  whole  facts  and  circumstances  relative 
to  the  domicile  of  the  pursuer's  father,  upon  which  the  question  of  his  legitimacy  was  known  to 
depend,  were  purposely  misrepresented,  or  stated  falsely,  or  concealed:  That  it  was  falsely 
Stated  in  the  pleadings  in  the  said  cause,  both  for  the  pursuer  and  by  the  defender  therein,  that 
the  pursuer's  father  was  a  domiciled  American — that  he  had  gone  to  that  coimtry  animo  remanendi 
— that  he  was  an  American  citizen  at  the  time  of  his  death — and  that  the  pursuer  himself  was  an 
alien,  incapable  of  inheriting  real  property." 

Statements  were  then  quoted  from  Dr.  Robert's  pleadings,  to  the  effect  that  William  Shedden 
was  a  domiciled  American  at  the  time  of  his  death;  and  the  summons  proceeded — *'That  the 
statements  so  made  were  made  under  the  direct  instructions  of  the  said  William  Patrick,  and  the 
same  were  well  known,  both  to  him  and  to  the  said  Dr.  Robert  Patrick,  to  be  utterly  felse  and 
without  foundation :  That  both  the  said  parties  were  well  aware  that  the  said  William  Shedden 
never  resided  in  America  animo  remanendi,  that  he  never  became  an  American  citizen,  or  ceased 
to  be  subject  to  the  allegiance  of  Great  Britain,  and  that  he  never  lost  his  Scotch  domicile :  That 
the  said  Hugh  Crawfurd,  acting  under  the  instructions  of  the  said  William  Patrick,  or  the 
said  William  Patrick  in  the  name  of  the  said  Hugh  Crawfurd,  as  factor  loco  tutoris  for  the 
pursuer,  never  denied  the  above  false  and  fraudulent  statements  in  regard  to  the  domicile  of  the 
said  William  Shedden ;  but,  on  the  contrary,  in  the  pleadings  lodged  for  the  pursuer,  under  the 
pretence  of  maintaining  the  claims  of  the  pursuer,  admitted  the  whole  of  the  foresaid  statements, 
and  permitted  the  case  to  be  argued  and  decided  on  the  assumption  that  these  statements  were 
true,  and  that  the  pursuer's  father  was  truly  domiciled  in  America."- 

On  the  case  returning  to  the  Outer  House,  the  Lord  Ordinary  conjoined  the  summonses,  and 
appointed  a  record  to  be  made  up  on  the  preliminary  defences. 

Thereafter  the  pursuer  was  allowed  to  amend  his  summons  by  a  statement,  which  the  defenders 
denied,  to  the  effect  that  his  parents  were  married  previous  to  his  birth,  inasmuch  as  they  had 
cohabited  with  each  other,  and  been  held^  habit  and  repute,  as  such;  which  by  the  law  of 
America  he  averred  constituted  marriage. 

The  pursuer's  condescendence  contained  merely  an  amplification  of  the  statements  in  the 
summonses.  His  leading  pleas  were — "  i.  The  retour  and  titles  sought  to  be  reduced  were  and  are 
inept  and  invalid,  and  the  judgments  and  other  proceedings  complained  of  were  and  are  erroneous 
and  contrary  to  law,  in  respect  that  the  pursuer  was  at  their  dates,  and  is,  the  legitimate  son  of 
William  Shedden,  and  as  such  entitled  to  succeed  to  the  lands  of  Roughwood.  2.  The  pursuer 
is  legitimate  by  the  law  of  America,  in  respect  that,  at  the  date  of  his  birth,  his  father  and  mother 
were  married  persons ;  and  separately,  even  if  the  pursuer  had  not  been  legitimate  by  the  law  of 
America,  he  became  so  by  the  subsequent  marriage  of  his  parents,  in  respect  that  his  father  was 
a  domiciled  Scotsman  at  the  date  of  his  public  marriage,  and  had  been  so  throughout.  3.  The 
foresaid  retour  and  titles  having  been  expede,  and  the  foresaid  proceedings  having  been  taken, 
and  judgments  obtained  in  furtherance  of  a  fraudulent  conspiracy  between  the  said  William 
Patrick  and  Dr.  Robert  Patrick  and  the  said  John  Patrick,  to  deprive  the  pursuer  of  his  rights; 
and  the  judgments  in  question  having  been  obtained  by  the  said  parties  acting  in  collusion  with 
Hugh  Crawfurd,  in  consequence  of  the  fraudulent  concealment  of  material  facts  known  to  them, 
and  the  false  and  fraudulent  statement  or  admission  by  them  of  facts  which  they  knew  to  be  false, 
— said  proceedings  and  judgments  are /undilus  null,  and  the  defenders  are  barred  from  founding 
upon  them  to  any  effect  whatever." 

The  leading  pleas  for  the  defenders  were — i.  The  pursuer  had  no  ritle,  in  respect  he  was  not 
the  lawful  son  and  heir  of  William  Shedden.  2.  Being  an  alien,  he  could  not  succeed  to  land 
in  Scotland,  and  had  therefore  no  interest  to  insist  in  the  action.  3.  All  challenge  of  Dr. 
Patrick's  retour  was  barred  by  the  vicennial  prescription.  4.  The  statements  were  irrelevant  to 
support  the  conclusions  for  reduction. 

The  Court  by  the  interlocutor  of  loth  March  1852,  sustained  the  defences  pleaded  against 
the  relevancy  of  the  summons,  dismissed  the  actions,  and  assoilzied  the  defenders  with  expenses. 

The  pursuer  appealed  against  the  interlocutors  of  the  Court  of  Session,  maintaining  in  his 
printed  case,  that  they  ought  to  be  reversed — "  i.  Because  the  appellant  has  relevantly  alleged 


1854]  SHEDDEN  V,  PATRICK.  [Argument]    335 


that  the  proceedings  sought  to  be  reduced  were  fraudulently  taken  by  the  respondent  William 

Patricic,  and  his  brother  Robert,  (now  represented  by  the  other  respondents,)  in  the  knowledge 

that  the  appellant's  parents  had  been  married  prior  to  his  birth,  and  consequently  that  the 

appellant  was  the  lawtul  son  and  heir  at  law  of  his  father,  and  entitled  to  be  served  as  such  to 

the  lands  of  Roughwood. — Alden  v.  Gregory ^  2  Eden,  285.     Cotterill  v.  Purchase^  Forrest.  61. 

Irvine  \,  Kirkpatrickyj  Bell's  App.  Cases,  186.    Manatonv,  Molesworthy,  i  Eden,  18.   Kennedy 

V.  Dalyy  I  Scho.  &  Lef.  375 ;  Kent's  Com.,  vol.  ii.,pp.  86 — 8.    2.  Because  the  appellant's  action, 

as  laid  on  fraud,  even  if  viewed  independently  of  the  marriage  between  his  father  and  mother 

prior  to  his  birth,  is  competently  libelled,  and  is  sufficiently  supported  by  facts  and  circumstances 

relevantly  averred,  and  the  truth  of  which  he  is  entitled  to  an  opportunity  of  proving  in  ordinary 

form. — Ross  v.  Hutton  and  another,  June  15,  1830,  F.C.     Bruce. \,  Bruce,  6  Bro.  P.C.  566. 

Somen/illev,  Somennlle,  5  Ves.  750.  Dalhousie  v.  M^Dowall,  7  CI.  &  F.  817.    Monro  v,  Afonros, 

ibid^  p.  842-3.   3.  Because,  even  although  the  averments  of  the  appellant  didnot  amount  to  a  relevant 

case  of  fraud,  it  would,  notwithstanding,  be  relevant  to  the  appellant  to  establish  his  legitimacy 

and  title,  and  to  set  aside  the  productions  called  for  in  .the  action  of  reduction. — FuUarton  v. 

Hamilton,  i  W.  S.  410.    4.  Because  the  interlocutor  of  Lord  Wood,  of  15th  July  1851,  appealed 

against,  and  the  other  interlocutor  of  the  First  Division,  also  appealed  against,  were  erroneous, — 

having  regard  to  the  particular  stage  of  the  cause  at  which  they  were  pronounced,  and  keeping  in 

view  that  the  appellant  had  not  had  the  usual  means  or  opportunity  afforded  him  of  settmg  out  his 

full  case  on  its  merits. — Act  of  Sederunt,  nth  July  1828,  §  36.     Officers  of  State  v.  Magistrates 

of  Brechin,  5  S.  672.      5.  Because  the  interlocutor  of  the  Court  (loth  March  1852)  is  erroneous, 

inasmuch  as  it  proceeds  on  a  partial  consideration  of  a  few  documents,  not  only  to  the  exclusion 

of  others  in  process,  but  also  as  if  the  appellant  neither  desired  nor  had  it  in  his  power  to  adduce 

any  other  or  additional  evidence  in  support  of  his  action.     6.  Because  the  interlocutor  (of  loth 

March  1852)  is  erroneous,  in  respect  it  entirely  assoilzied  the  respondents  from  the  conclusions 

of  the  action,  in  place  of  merely  dismissing  the  action  if  it  were  thought  to  be  irrelevant. — 

(Shand's  Practice  of  the  Court  of  Session,  voL  i.,  p.  345.    6  Geo.  iv.,  c.  120,  §  5.)" 

The  respondents,  R.  S.  Patrick  and  W.  C.  Patrick,  in  \h€\x  printed  case  supported  the  interlo- 
cutors of  the  Court  of  Session,  on  the  following  grounds  : — "  i.  Because  the  appellant  was  born 
an  alien,  and  that  character  cannot  be  removed  by  the  circumstance  of  his  reputed  father  having 
been  married  to  his  (the  appellant's)  mother  several  years  after  the  appellant's  birth. — (7  Anne, 
c.  5  ;  4  Geo.  II.,  c.  21.  Kerr  v.  Martin,  March  6,  1840.  F.C. ;  2  D.  752.  4  Geo.  II.,  c.  21,  § 
2,  Strathmore  Peerage  case,  App.  4  W.S.  94.  Rose  v.  Ross,  4  W.S.  Appx.  57.  Cunningham  v. 
Cunningham,  2  Dow,  510.  2.  Because  the  action  is  barred  by  the  vicennial  prescription  of 
letours,  and  no  relevant  averments  of  fraud  against  the  respondent's  grandfather,  Dr.  Robert 
Patrick,  have  been  stated,  in  respect  of  which  the  retour  obtained  by  him  in  1799  ought  to  be 
reduced. — (Act  1617,  c.  13.  Erskine,  B.  iii.  t.  7,  s.  45.)  3.  Because  no  relevant  or  sufficient 
grounds  have  been  libelled  for  reducing  the  judgment  of  the  Court  below  in  1803,  by  which  the 
retour  was  sustained  ;  nor  for  reducing  the  judgment  of  the  House  of  Lords  in  1808,  by  which 
that  judgment  was  affirmed.— (Story's  Conflict  of  Laws,  p.  50.  Bruce  v.  Bruce,  Mor.  4617.  The 
Harmony,  2  Rob.  Ad.  324.  Rose  v.  Ross,  4  W.  S.  289.  Munro  v.  Munro,  16  S.  18.  Kaimes' 
Principles  of  Equity,  vol.  ii.,  p.  324.     M^Doualw.  Dalhousie,  16  S.  6.)" 

The  respondent  William  Patrick  maintained,  in  support  of  the  judgments  appealed  against, 
that — ^  I.  The  appellant  being  an  alien,  and  it  having  been  so  adjudicated  in  1808,  he  cannot 
succeed  to  heritable  estate  in  Scotland,  and  he  has  consequently  no  title  to  sue.  2.  The 
action  is  barred,  and  the  retour  of  the  service  expede  by  Dr.  Patrick  in  1799,  and  titles  following 
thereon,  are  protected  from  challenge  by  the  provisions  of  the  Statute  1617,  c.  13,  regulating  the 
vicennial  prescription  of  retours.  3.  The  appellant  has  failed  to  set  forth  any  grounds  relevant 
either  in  fact  or  in  law  to  set  aside  that  retour,  or  to  open  up  the  judgments  now  sought  to  be 
reduced." 

Lord  Chancellor  Cranworth  stated,  that  it  had  been  suggested  by  one  of  their  Lordships, 
whether,  in  a  case  like  the  present,  where  the  object  of  the  action  in  the  Court  below  was  evi- 
dently to  set  aside  a  decree  of  the  House  in  1808,  it  was  competent  for  the  Court  of  Session  to 
entertain  such  an  action.  Counsel  were  therefore  directed,  in  the  first  instance,  to  confine  them- 
selves exclusively  to  the  question  of  competency  or  jurisdiction  in  the  Court  below. 

Sir  F.  Kelly,  for  the  appellant. — Assuming  the  allegations  of  the  summons  and  condescend- 
ence to  be  true,  we  contend  that  it  was  competent  for  the  appellant  to  raise  the  present  action  in 
the  Court  of  Session.  The  law  of  Scotland  did  not  differ  substantially  from  the  law  of  England 
jon  this  subject.  In  Scotland,  where  a  right  was  claimed,  against  which  a  judgment,  or  deed,  or 
instnmient  was  set  up  in  bar  to  the  claim,  it  was  necessary  to  bring  a  formal  action  of  reduction, 
in  the  first  instance,  to  reduce  or  set  aside  such  judgment  or  deed,  or,  at  least,  to  join  the  action 
of  reduction  with  the  action  of  declarator — 2  Shand's  Prac.  654.  In  England  no  formal  reduction 
might  be  necessary,  the  same  result  being  obtained  by  either  party  setting  up  fraud  as  a  defence, 
and  by  way  of  exception,  when  the  decree  or  deed  was  put  forward.  But  whether  the  actor  or 
reus  set  up  the  fraud  was  immaterial,  that  being  merely  a  question  of  procedure.     In  both 
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countries  the  real  substantial  object  of  the  suit  would  be  this : — The  appellant  would  pray  the 
Court  to  declare  him  the  legitimate  son  and  heir  at  law  of  his  father,  and  when  the  decrees  of 
1803  and  1808  should  be  set  up  as  a  defence,  then  he  would  be  entitled  to  reply  that  such  decrees 
were  obtained  by  fraud  ;  that  they  were  null  and  void,  and  therefore  ought  to  be  no  obstacle  to 
his  obtaining  relief.  This  was  what  was  done  in  the  present  case.  The  appellant  did  not  seek 
directly  to  reverse  or  set  aside  the  judgment  of  the  Court  below  or  of  this  House,  but  merely 
claimed  the  privilege  of  replying  fraud,  and  thus  incidentally  treating  those  judgments  as  null  on 
that  ground.  In  general,  no  Court  had  the  power  (except  where  an  appeal  was  competent) 
directly  to  reverse  or  set  aside  the  judgment  of  another  Court  of  competent  jurisdiction  ;  but,  in 
the  mode  above  explained,  every  Court  had,  and  must  necessarily  have,  the  power  of  incidentally 
treating  as  null  such  judgments  of  other  Courts  as  were  tainted  with  fraud.  A  Court  would 
abdicate  its  functions  if  it  did  not  so  deal  with  fraudulent  judgments  set  up  in  bar,  and  in  that 
way  even  the  pettiest  Courts  in  the  kingdom  might  decide,  and  would  be  bound  to  decide,  whether 
a  judgment  of  any  superior  Court,  even  of  this  House,  had  not  been  fraudulently  obtained.  All 
Courts  alike  were  subject  to  be  imposed  upon,  and  this  House  was  itself  defrauded  in  a  recent 
case  from  Ireland  of  Tommey  v.  White^  io53>  4  H.  L.  Cas.  313.  But  there  it  was  not  the  Court 
below  which  had  been  defrauded,  but  merely  the  House ;  and  this  was  the  reason  why  the  appli- 
cation for  redress  there  was  made  in  the  first  instance  to  the  House,  because  in  that  way  complete 
relief  could  be  obtained.  But,  in  the  present  case,  complete  redress  could  only  be  granted  by  an 
original  suit  in  the  Court  below.  The  above  views  are  supported  by  a  series  of  authorities  from 
Lord  Coke  to  the  present  time.  In  Fermor's  case,  3  Coke's  Rep.  78,  other  cases  were  referred  to, 
all  shewing  that  it  was  proper  to  reply  fraud  to  a  judgment  set  up  in  bar.  So  in  BrownsworH 
v.  Edwards,  2  Ves.  Sen.  242.  But  the  clearest  authority  is  the  Duchess  of  Kingston* s  case^  20 
HowelFs  St.  Tr.  355,  and  2  Smith's  L.  C.  423,  where  a  fraudulent  decree  of  nullity  of  marriage 
had  been  obtained  in  a  Court  of  competent  jurisdiction,  and  yet  the  Duchess  was  indicted  for 
bigamy;  and  when  she  set  up  the  decree  of  nullity  as  a  bar,  that  decree  was  proved  to  have  been 
a  fraud,  and  was  treated  as  null  and  void.  This  House  was  then  sitting  a&  the  Lord  High 
Steward's  Court,  and  had  no  appellate  jurisdiction  to  reverse  the  sentence  of  the  Ecclesiastical 
Courts  but  acting  on  the  general  principle  apphcable  to  all  Courts,  it  incidentally  treated  that 
sentence  as  a  nullity.  That  case  is  identical  with  the  present  The  reason  given,  as  put  by  Mr. 
Wedderbum  in  his  argument,  was  this — That  in  a  fraudulent  suit  there  is  in  reality  no  real 
dispute ;  the  parties  are  not  real  parties,  but  the  whole  proceeding  was  a  mere  stage  play — 
Fabula  non  judicium  agitur.  So  in  the  present  case,  the  parties  in  1803  were  not  real  parties. 
The  appellant  was  an  infant,  entirely  ignorant  of  the  proceedings,  and  his  pretended  guardian 
was  in  collusion  with  the  other  side.  The  same  principle  is  recognized  in  Mead&wcro/t  v. 
Huguenin,  4  Moore  Pr.  C.  C,  386 ;  Robson  v.  Eaton,  i  T.  R  62 ;  Lloyd  v.  Mansell^  2  P.  ViTms. 
73.  In  Price  v.  Dewhurst,  8  Simon,  279,  V.-C.  Shad  well  said  it  made  no  difference  whatever  in 
what  Court  a  fraudulent  judgment  was  given — it  was  a  nullity.  In  the  Earl  of  BandoH  v. 
Beecher,  3  CL  &  Fin.  479,  it  was  held  that  in  a  Court  of  equity  the  party  might,  either  as  actor 
or  reus,  treat  a  fraudulent  judgment  of  the  Court  of  Exchequer  as  nulL 

[Lord  St.  Leonards.— But  these  are  all  cases  where  the  alleged  fraudulent  judgnient  was  that 
of  an  inferior  Court.  The  question  is — Could  the  appellant  go  in  the  Court  of  Session  for  relief 
in  the  face  of  a  decree  of  this  House  ?] 

We  can  see  no  possible  distinction  between  this  Court  and  any  other  Court. 
[Lord  Brougham. — ^Technically  speaking,  it  is  rather  an  appeal  to  Parliament  than  to  this 
House,  and  the  judgment  given  is  that  of  the  Parliament.] 

Call  it  the  judgment  of  Parliament  or  anything  else,  this  House  must  sit  as  a  Court  of  Justice. 
Even  if  it  were  considered  a  judgment  of  Parliament,  Blackstone  says  (2  Bl.  Com.  346)  that  even 
a  private  act  may  be  relieved  against  when  obtained  on  fraudulent  suggestions ;  and  he  cites 
Richardson  v.  Hamilton^  8th  Jan.  1733,  ^md  Mackenzie  v.  Stewart,  13th  March  1754,  See  also 
5  Cruise's  Digest,  23,  "  Private  Act."  Lord  Eldon  says  in  Stewart  v.  Vans  Agnew,  i  Sh.  Ap. 
434,  ''where  a  fraud  is  practised  upon  the  House,  and  the  party,  by  the  operation  of  that  fraud, 
obtains  the  judgment  of  the  Hou^e,  a  judgment  so  obtained  by  fraud  upon  your  Lordships  is  no 
more  than  the  judgment  of  any  other  Court  obtained  by  fraud,  and  is  an  absolute  nuUity."  In 
Bowen  v.  Evans,  2  H.  L.  Cas.  257,  Lord  Cottenham  said,  whatever  be  the  contrivances  resorted 
to,  fraud  would  be  relieved  against.  The  same  principle  seemed  to  prevail  in  Scodand.  Afiic- 
pherson  v.  Tytler,  i  D.  718.  It  is  said  in  Imrie  v.  Magnay,  11  M.  AW.  267,  that  it  does  not 
depend  on  the  dignity  of  the  Court,  that  its  judgment  is  set  aside.  So  in  Phillipson  v.  Earl 
of  Egremont,  6  Q.B.  587.  Then  we  come  to  the  question — If  we  have  chosen  a  wrong  remedy^ 
what  is  the  right  one  ? 

[Lord  Brougham. — Have  you  any  instance  of  an  inferior  Court  setting  aside  a  judgment  of  a 
superior  Court,  to  which  superior  Court  an  appeal  lay  from  the  inferior — as,  for  instance,  of  the 
Queen's  Bench  setting  aside  a  judgment  of  the  Exchequer  Chamber?] 

No,  we  have  no  case  exactly  of  that  kind ;  but  on  what  principle  can  there  be  any  difference  ? 
This  House  has  no  original  jurisdiction ;  it  has  merely  a  jurisdiction  of  appeal,  and  all  the  relief 
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it  can  give  must  be  in  some  way  incidental  to,  and  arising  out  of,  some  appeal.  What  machinery 
has  this  House  to  enable  it  to  investigate  a  complicated  question  of  fraud,  where  documents  must 
be  examined  and  witnesses  confronted  ?  It  cannot  even  set  aside  its  own  judgment,  as  Lord  Eldon 
says  in  Stewart  v.  V,  Agnew,  But  even  assuming  it  could  set  aside  its  judgment,  what  power 
would  it  have  to  remit  to  the  Court  of  Session  to  inquire  into  the  facts  ? 

[Lord  St.  Leonards. — ^This  House  can  direct  an  issue  to  be  tried,  or  it  may  take  its  own  way 
of  satisfying  itself.  How  can  you  say  its  want  of  jurisdiction  depends  on  the  fact  of  some 
inferior  Court  also  being  defrauded,  from  which  there  was  an  appeal  ?] 

Suppose  the  House  were  in  hoc  statu  to  suspend  this  suit,  and  to  send  an  issue  to  the  Court  of 
Session,  so  as  to  investigate  the  facts,  still  this  House  has  no  authority  over  lands  in  Scotland, 
and  could  not  order  the  possession  of  the  estate  here  to  be  delivered  up  to  the  appellant  What 
would  be  the  next  step  }    It  was  thus  beyond  the  power  of  the  House  to  give  complete  redress. 

/?.  Pcdmer  Q.C.  (with  him,  Anderson  Q.C.,  and  Dr.  R.  y.  Pkiiiimore\  same  side.  — 
There  are  only  three  grounds  on  which  a  remedy  may  be  sought  against  an  improper  judg- 
ment, viz, — I.  Where  there  is  some  error  in  the  judgment.  2.  Where  there  is  res  noviterveniens 
ad  HoHtiam  :  and,  3.  Where  there  has  been  fraud  used  in  obtaining  the  judgment.  In  the  first 
case,  the  remedy  is  by  appeal  to  a  higher  court — the  parties  being  limited  to  the  record  as  it 
stands.  In  the  second  case,  the  discovery  of  new  matter  is  a  ground  of  review,  and  you  must 
apply  to  the  same  Court  in  which  the  original  suit  was  heard,  for  leave  to  supplement  the  record 
with  such  new  materials,  and  obtain  a  rehearing.  In  Scotland  no  leave  seems  to  be  necessary 
in  order  to  do  this.  In  both  these  two  cases  the  parties  are  estopped  or  conclusively  bound  by 
the  judgment  But  the  third  case,  that  of  fraud  in  the  judgment,  stands  on  a  different  footing. 
Fraud  is  no  ground  for  rehearing,  for  it  vitiates  the  judgment  entirely,  which,  therefore,  is  to  be 
treated  as  a  mere  nullity ;  and  the  proper  course  is,  not  to  apply  to  the  same  Court,  but  to  proceed 
by  an  original  suit.  This  is  more  especially  true  of  representative  suits  where  one  of  the  parties 
is  a  minor.  The  doctrine  is  in  such  cases,  that  there  has  in  reality  been  no  real  or  bond 
fide  contention  at  all,  no  real  suit,  and  no  real  parties,  and  therefore  the  party  defrauded  is  no 
more  bound  than  if  nothing  had  ever  happened.  This  distinction  between  cases  of  fraud  and 
others,  such  as  res  noviter,  is  stated  in  Mitford*s  Eq.  Plead.,  83, 92-3  (4th  ed.),  and  runs  through 
a  variety  of  cases,  —  Lloyd  v.  Mansell,  2  P.  Wms.  73;  Richmond  v,  Tayleurj  i  P,  Wms.  734; 
Bradish  v.  Gee^  Ambl.  229;  Wort  ley  v.  Berkhead,  3  Atk.  810 ;  Wortley  v.  Molesworih^  i  Eden, 
18 ;  Sheldon  v.  Fortescue  Aland,  3  P.  Wms.  104 ;  Mussell  v.  Morgan,  3  Br.  Ch.  74.  In  this 
last  case  the  analogy  is  perfect,  and  shews  that,  when  the  decree  is  obtained  by  fraud,  you  must 
proceed  by  original  bill,  as  if  the  decree  was  an  entire  nullity,  just  as  in  this  case  the  appellant 
proceeded  in  the  Court  below  by  the  original  suit,  and  did  not  apply  to  this  House.  Then,  does 
it  make  any  difference  that  the  decree  of  1803  was  affirmed  by  this  House?  It  was  the  same 
fraud,  only  confirmed  by  a  higher  authority,  and  therefore,  if  possible,  a  reason  all  the  more 
cogent  for  the  course  here  followed.  See  further  as  to  fraud  in  the  judgment  of  another  Court, 
— Perry  v.  Meadowcroft,  10  Beav.  122;  Harrison  v.  Corporation  of  Southampton,  22  L.  J.  Ch, 
722.    Rajundernarain  v.  Sing,  i  Moore,  Pr.  C.  C.  117;  Giffordw.  Hort,  i  Sch.  &  Lef.  386. 

Sol.-Gen,  Sir  R,  Bethell  for  the  respondents. — We  do  not  dispute  most  of  what  has  been  said 
about  decrees  tainted  with  fiaud  being  mere  nullities ;  the  real  strength  of  our  case  being,  that 
there  was  no  fraud  at  all.  But  assuming,  as  this  part  of  the  argument  reauires  us  to  do,  that 
there  was  fraud,  then  the  question  is — ^Where  was  the  proper  place  to  seek  redress  for  that  fraud  ? 
Primd  facie,  a  judgment  of  this  House  has,  as  between  the  parties,  the  force  of  an'  act  of  par- 
liament, and  is  not  reversible  except  by  an  act  of  parliament. — Sugden's  Real  Prop.,  Preface ; 
2  Smith's  L.  C,  as  to  Duchess  of  Kingston's  case,  423  ;  Coke's  Inst.,  Part  I.  352  a.  Tommey 
V.  White,  I  H.  L.  Cas.  49,  and  4  H.  L.  Cas.  313.  Accordingly,  when  it  is  desired  by  a  party 
to  set  aside  such  a  judgment,  the  only  course  is  to  make  application  for  an  act  of  parliament. 
The  House  will  then  take  all  the  circumstances  into  consideration,  and  has  ample  machinery  for 
doing  complete  justice.  Thus  it  may  appoint  a  committee  of  inquiry,  or  even,  as  one  of  your 
Lordships  suggested,  may  direct  an  issue. 
[Lord  Chancellor.— Can  you  shew  us  any  precedent  for  that?] 

Lord  Redesdale  seems  to  say  so,  in  Stewart  v.  Vans  Agnew,  i  Sh.  Ap.  421.  Lord  Truro  also 
said,  in  Tommey  v.  White,  he  remembered  one  instance.  It  was  a  general  rule,  with  regard  to 
all  judgments  obtained  by  fraud,  that  the  jurisdiction  to  set  aside  the  judgment  so  obtained  is 
in  the  tribunal  itself  which  was  defrauded.  There  might  be  some  qualification  to  this  rule  as 
regarded  Courts  of  Law  which  took  a  more  limited  view  of  fraud,  but  it  applied  to  all  Courts  of 
Equity  which  recognize  the  doctrine  of  constructive  frauds.  The  distinction,  however,  is  im- 
necessary  here,  for  this  House  is  a  Court  of  both  Law  and  Equity.  According,  therefore,  to  die 
general  rule,  the  application  here  should  have  been  to  this  House  in  the  first  instance.  What 
Lord  Eldon  said  in  Stewart  v.  Agneui,  referred  merely  to  this  House.  He  meant  only  that  a 
judgment  of  the  House,  obtained  by  fraud,  would  be  treated  by  the  House  itself  as  a  nullity. 
There  is  a  direct  authority  in  Prudham  v.  Phillips,  Amb.  763,  where  **Willes,  C.J.,  took  a 
distinction  between  the  case  of  a  stranger  who  cannot  come  in  and  reverse  the  judgment,  and 
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therefore  must  be  permitted  to  aver  that  it  is  fraudulent,  and  the  case  of  one  who  is  party  to  the 
proceedings.  If  he  plead  the  judgment  was  fraudulent,  he  cannot  give  evidence  of  it,  but  must 
apply  to  the  Court  which  pronounced  the  sentence  to  vacate  the  judgment."  See  also  Mitford's 
£q.  PI.  258  (4th  ed.).  There  is  good  sense  in  this,  because  the  fraud  may  consist  in  an  abuse  of 
the  rules  and  regulations  of  the  Court  itself  which  therefore  could  be  best  known  to  that  Court 
This  general  principle  is  also  established  in  Scotland ;  and  it  was  made  the  subject  of  an  express 
statutory  enactment,  1 587,  c.  39,  which  lays  down  the  principle,  that  the  judgment  of  a  superior 
Court  shall  not  be  questioned  by  any  inferior  tribunal. 

[Lord  St.  Leonards. — My  recollection  of  that  statute  is,  that  you  will  find  it  explained  in  the 
text-books.] 

It  is  referred  to  in  Stair,  4,  i,  39,  and  4,  52,  7;  also  by  Lord  Eldon  in  Stewart  v.  V,  Agmw^  i 
Sh.  Ap.  437.  It  is  a  law  which  equally  prevails  in  England,  that  inferior  tribunals  are  not  to  be 
allowed  to  challenge  the  judgments  of  superior  Courts. — 2  Smith's  L.C.  434 ;  Barbon  v.  Seark^ 
I  Vern.  416.  In  a  somewhat  similar  case  to  the  present,  viz.,  Blake  v.  Foster^  Macq.  Pr.  448, 
the  Lord  Chancellor  of  Ireland  refused  to  proceed  with  such  a  suit  without  the  authority  of  this 
Hou»e,  and  on  appeal  against  his  refusal  the  House  held  he  was  right.  Besides,  in  this  case,  how 
could  the  Court  of  Session  know  on  what  grounds  the  House  proceeded  in  1808,  especially  as  it 
was  the  fashion  at  that  period  to  affirm  the  judgment  of  the  Court  below  without  any  reason  given  ? 

The  Dean  of  Faculty  (In^lis,)  (with  him  Roll  Q.C.,  and  Mure^  same  side. — It  is  no  doubt  tn» 
that  the  Court  of  Session  may  incidentally  decide,  or  make  inquiries  into  matters  over  which  it 
has  no  original  jurisdiction.  Thus,  it  might  occur  in  the  course  of  a  suit  that  the  Court  may 
inquire  whether  a  party  is  a  peer  of  the  realm,  or,  before  the  abolition  of  the  Consistorial  Court, 
whether  a  woman  was  married,  or  whether  a  party  was  legitimate.  But  then,  in  such  cases,  the 
Court  is  never  asked  to  give  a  remedy  which  does  not  belong  to  its  proper  jurisdiction.  Here^ 
however,  the  validity  of  the  decree  of  this  House  in  1808  does  not  arise  incidentally;  it  istbe 
main  object  of  the  action  directly  to  set  it  aside,  for  until  that  decree  is  reduced  the  appellant 
cannot  advance  a  step.  It  is  clearly  incompetent  in  the  Court  of  Session^  whatever  it  may  be  in 
England,  to  reply  nullity  to  a  plea  of  res  judicata,  SiQXty  4,  40,  16.  An  action  of  reduction  is 
in  fact  the  only  competent  mode,  through  which  the  Court  of  Session  acts  as  a  Court  of  Equity  in 
such  circumstances — where  the  title  is  rights  to  land,  fraud  is  not  competent  by  way  of  exception 
but  by  reduction.— Stair,  4, 40,  21.  The  question  then  arises — Can  a  remedy  of  that  kind  extend 
to  a  decree  of  this  House  ?  It  is  clear,  that  in  an  Inferior  Court  in  Scotland,  such  as  the  Sherilf 
Court,  it  is  incompetent,  and  a  thing  unheard  of,  to  plead  that  a  judgment  of  the  Court  of  Session 
was  obtained  by  fraud,  and  yet  the  appellant  must  go  the  length  of  saying  that  that  may  be  done. 
Or  take  the  case  of  the  Exchequer  or  Teind  Court, — there  a  plea  of  nullity  would  be  no 
answer  to  a  judg^nent  of  the  Court  of  Session.  No  other  Court  than  the  Court  of  Session  can 
entertain  an  action  of  reduction  ;  and  though,  in  that  mode,  the  Court  of  Session  can  reduce  a 
decree  of  the  Sheriff  Court,  or  even  of  the  Court  of  Exchequer,  yet,  where  the  judgment  of  the 
Court  of  Exchequer  has  been  affirmed  by  this  House,  there  is  no  authority  for  saying  that  in  that 
case  an  action  of  reduction  could  be  entertained  by  the  Court  of  Session. 
[Lord  St.  Leonards. — At  the  time  of  the  Scottish  parliament,  the  appeal  would  be  from  the 
Exchequer  to  that  parliament,  and  we  succeed  that  parliament.] 

Yes,  the  Statute  of  1 587,  c.  39,  seems  conclusive  on  that  point.  There  is  some  difference} 
it  is  true,  between  the  views  of  Ersk.  i,  3,  2,  and  Stair,  4,  i,  39  and  58.  The  general  doctrine, 
however,  seems  recognized  in  Mackenzie  v.  Scott^  4  Br.  Sup.  282 ;  Murray  v.  Cockbum,  M.  9041. 
It  was  said  the  decree  of  1808  was  an  absolute  nullity,  because  the  appellant  was  a  minor,  and 
the  suit  was  not  between  the  same  parties  then  as  now.  But  though  the  appellant  was  then  a 
minor,  he  was  properly  represented  by  the  factor  loco  tutoris,  and  is  effectually  bound  by  that 
decree  as  res  judicata. 

Sir  F,  Kelly  replied. — The  other  side  have  failed  to  shew  any  intelligible  distinction  between 
a  decree  of  this  House  and  that  of  any  other  Court  They  chiefly  rely  on  this — that  it  requires 
an  act  of  parliament  to  reverse  the  decrees  of  this  House.  But  the  very  same  thing  may  be 
said  of  the  meanest  Court  of  the  kingdom.  This  House  differs  only  from  other  Courts  in  this^ 
that  within  a  certain  period,  if  an  appeal  is  brought,  it  may  reverse  the  judgment  of  the  inferior 
Court.  But  where  no  appeal  lies,  as  where,  for  instance,  some  statute  declares  that  the  decision 
of  two  Justices  of  the  Peace  is  to  be  final,  or  where  the  proper  period  for  bringing  the  appeal  has 
expired,  it  requires  nothing  less  than  an  act  of  parliament  to  reverse  the  decisions  of  these 
inferior  tribunals.  As  to  the  Scots  Act  1 587,  c.  39,  it  only  states  what  is  equally  the  law  of  the 
English  parliament,  viz.,  that  in  general  no  Inferior  Court  can  question  the  decrees  of  the 
Supreme  Court.  But  it  does  not  apply  to  cases  of  fraud.  Therefore  nothing  has  been  advanced 
to  shew,  that  it  is  not  competent  in  any  other  Court  t©  reply,  that  a  decree  of  this  House  was 
obtained  by  fraud.  When  we  speak  of  a  decree  obtained  by  fraud,  we  do  not  mean  a  mere 
stratagem  or  partial  fraud,  used  by  one  of  the  parties  in  the  cause,  or  at  some  stage  of  a  bond  fide 
suit,  whereby  he  gains  an  advantage,  but  we  mean  a  case  where  there  was  no  bond  fide  suit  of 
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real  contention  at  all,  and  where  the  whole  proceeding  from  beginning  to  end  was  concocted  in 

fraud,  as  was  the  case  here. 

[Lord  Chancellor. — You  say  it  must  be  a  fraud  that  goes  to  the  substance  of  the  whole 

proceedings.] 

Yes.  Where,  for  example,  one  of  the  parties  may  have  falsely  alleged,  in  the  course  of  the 
suit,  that  he  had  served  the  other  party  with  a  certain  notice,  and  thus  may  have  gained  a  decree 
in  bis  favour,  we  do  not  contend  that  such  a  partial  fraud  would  vitiate  the  decree ;  but  we  admit 
it  must  be  a  fraud  running  throughout  the  entire  proceedings.  As  to  the  argument  that  a  decree 
must  first  be  reduced  before  an  action  can  be  brought  in  the  Court  of  Session,  that  is  merely  a 
peculiarity  of  the  procedure.  The  only  effect  would  be,  however,  that  the  suit  would  be  suspended 
ui  hoc  staiu^  to  give  time  to  bring  the  action  of  reduction. — Bell's  Diet.,  "  Reduction." 

At  the  conclusion  of  the  above  arguments  the  Lord  Chancellor  intimated,  that  as,  according  to 
the  admission  of  the  counsel  for  the  appellant,  they  were  bound  to  shew  that  the  suit  of  1803  was 
concocted  in  fraud,  so  as  to  bring  it  within  the  rule  apparently  recognized  in  the  Duchess  of 
Kingston^ s  case,  viz.,  vfhere/adu^a  non  judicium  agitur,  it  would  therefore  be  expedient  to  hear 
counsel  on  the  facts  of  the  case,  and  the  sufficiency  of  the  allegations  of  fraud,  as  disclosed  in  the 
suQimons  and  condescendence. 

Sir  /^.  Kelly  and  R.  Palmer,  for  appellant. — The  averments  in  the  summons  and  con- 
descendence are  quite  sufficient  to  fix  W.  Patrick  with  fraud.  We  aver  a  marriage  prior  to 
appellant's  birth,  which  was  constituted  by  cohabitation  and  acknowledgment  in  New  York,  and 
was  therefore  valid. — 2  Kent's  Com.,  87.  All  the  circumstances  of  W.  Shedden's  life  were 
well  known  to  the  respondent,  viz.,  that  there  were  two  marriages,  and  that  W.  Shedden  was  a 
domiciled  Scotsman ;  at  least  the  respondent  had  the  materials  in  hand  which  ought  to  have  led 
him  to  that  conclusion. — Burroughs  v.  Locke,  10  Ves.  470.  He  knew  well  the  domicile  of  origin, 
which  is  always  a  main  ingredient  in  considering  the  question  of  the  domicile  of  an  intestate. — 
Bruce  v.  Bruce,  6  Bro.  Ch.  C.  566;  Somerville  v.  Somerville,  5  Ves.  750;  Munro  v.  Munro,  and 
Macdowall  v.  Countess  of  Dalhousie,  7  CI.  &  Fin.  817.  The  principles  of  the  law  of  domicile 
were  weU  settled  before  1803  by  the  case  of  Somerville,  as  appears  from  the  Strathmore  case, — 
4  W.  S.,  App.  94,  and  subsequent  cases.  The  domicile  of  Shedden,  therefore,  being  Scotch,  the 
appellant  was  made  legitimate  by  the  deathbed  marriage,  even  assuming  that  the  prior  marriage 
could  not  be  established.  Being  legitimate  by  the  law  of  Scotland,  he  was  legitimate  everywhere. 
[Lord  St.  Leonards. — Surely  not  for  the  purpose  of  succeeding  to  real  estate  in  England  ?] 

Not  in  England,  perhaps,  but  at  least  in  Scotland.  Then  the  appellant  comes  within  the 
saving  clause  of  the  Alien  Act,  4  Geo.  IL,  c.  21,  for  his  father  was  a  natural  bom  subject. 
Though  the  appellant  was  born  illegitimate,  yet  the  subsequent  marriage  operated  to  make  him 
legitimate  ;  Xh& presumpiio  juris  et  dejure  being,  that  the  parents  were  married  before  the  birth. 
It  may  be  said  that  the  appellant  must  shew  that  his  father  was  a  natural  bom  subject  at  the 
time  of  bis  (Appellant's)  birth ;  but  we  say  it  is  enough  that  he  shew  this  at  the  time  -when  the 
benefit  of  the  act  was  sought.  Lastly,  The  Court  below  was  wrong  in  assoilzieing  the  defender 
from  the  conclusions  of  the  libel ;  the  proper  interlocutor  should  have  been  one  merely  dismissing 
the  summons,  so  that  the  pursuer  might  not  be  prevented  fi'om  afterwards  bringing  a  fresh 
action. — i  Shand's  Prac.  348. 

SoL-Gen.  Bethell  and  the  Dean  of  Faculty,  for  respondent. — In  consequence  of  the  great  lapse 
of  time  the  allegations  of  fraud  must  be  rigorously  exact. — Per  Lord  Brougham  in  Irvine  v. 
Kirkpatrick,  7  Bell's  Ap.  416.  It  is  a  general  mle  in  all  Courts  that  the  grounds  of  action  must 
be  sufficiently  explicit  Cornfoot  v.  Fowke,  6  M.  &  W.  358;  Fuller  v.  Wilson,  3  Q.B.  58; 
Moens  v.  Hayworth,  10  M.  &  W.  147 ;  Evans  v.  Collins,  5  Q.B.  804.  But  here  the  allegations 
are  so  contradictory  that  no  relief  can  be  granted.  Monday  v.  Knight,  3  Hare,  501.  In 
discussions  on  the  relevancy  the  sole  question  is — Whether  enough  appears  on  the  record  to 
justify  the  Court  in  allowing  the  case  to  go  further.?  APEwan  v.  Campbell,  16  D.  117.  But  the 
inference  deducible  from  the  pursuer's  averments  is  contrary  to  what  he  insists  upon,  for  the  facts 
shew  that  the  domicile  was  not  in  Scotland. — Bruce  w.  Bruce,  supra j  TheJ/armony,  2  Rob.  Adm. 
Rep.  324;  The  President,  5  Rob.  Adm.  Rep.  277;  The  Matchless,  i  Hagg.  103;  Drei  Bru'der, 
4  Rob.  Adm.  Rep.  232  ;  Forbes  v.  Forbes,  i  Kay,  341.  There  is  no  sufficient  averment  of  the 
prior  marriage  constituted  by  habit  and  repute  ;  the  circumstances  set  forth  not  importing  that 
description  of  marriage.  Cunninghame  v.  Cunninghame,  2  Dow,  510.  Nor  do  the  facts  shew 
any  fraud  in  the  retour,  for  that  proceeding  is  not  a  litigation  at  all,  and  does  not  prevent  another 
person  serving  heir. — Stair,  3,  5,  24.  Yet  after  the  lapse  of  20  years  nothing  but  fraud  can  get 
the  better  of  a  retour. — Neilson  v.  Cochrane,  i  Rob.  Ap.  82  ;  Campbell  v.  Campbell,  10  D.  461. 
Assuming  even  that  the  domicile  of  W.  Shedden  was  Scotch,  still  the  appellant  must  shew  that 
the  fact  of  domicile  was  not  only  material,  but  that  W.  Patrick  wilfully  concealed  that  fact,  and 
that  such  concealment  led  to  the  judgment  of  the  Court  of  Session  and  House  of  Lords  in  1808. 
This  we  deny,  for  there  is  no  satisfactory  evidence  that  the  case  was  decided  in  1808  on  anything 
except  the  alienage  of  the  appellant ;  and  the  references  to  that  case  in  the  subsequent  cases  of 
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the  Strathmore  Peerage^  4  W.S.  App.  94,  and  Rose  v.  Ross^  4  W.S.  App.  57,  confirm  this  view. 
That  is  the  simple  ground  also  on  which  the  present  case  must  be  decided,  for  the  appellant  is 
clearly  an  alien.  Though  the  municipal  law  of  Scotland  gives  a  certain  effect  to  the  subsequent 
marriage  of  the  parents  of  a  bastard,  it  does  not  follow  that  a  foreign  law  like  that  of  America 
will  give  the  same  effect  to  that  circumstance. — Huber,  1,3,  2.  The  old  fiction,  that  the  subse- 
quent marriage  operated  in  the  eye  of  the  law  as  a  marriage  previous  to  the  birth,  is  now  exploded 
in  Scotland,  by  Kerr  v.  Martin^  2  D.  752.  Being  therefore  born  an  alien,  the  appellant  could 
never  be  divested  of  that  character  by  the  retrospective  operation  of  any  foreign  law,  for 
alienage  was  indelibly  stamped  on  him  at  his  birth. — Rose  v.  Ross^  4  W.S.  App.  52,  55  ;  i 
Boulnois,  55.  Hence  he  is  not  within  the  protection  of  the  Alien  Act,  4  Geo.  II.,  c.  21,  for  at  the 
time  of  his  birth  the  appellant's  father  was  not  a  natural  born  subject,  the  appellant  at  that  time 
beingyf////x  nullius,  and  having  no  father  in  the  eye  of  the  law.  A  man  cannot  at  one  and  the 
same  time  be  a  natural  born  subject  of  two  countries,  and  cannot  be  both  a  bastard  and 
legitimate.  To  hold  that  the  Alien  Act  legitimated  the  appellant,  would  be  to  reverse  the  judg- 
ment in  Doe  d.  Bartwhistle  v.  Vardell,  7  CI.  &  Fin.  895.  Lastly^  it  was  quite  correct  in  the 
Court  below  to  assoilzie  the  defenders.  That  was  the  form  observed  in  Irvine  v.  Kirkpatrick^ 
supra;  and  in  Bumes  v.  Pennell^  6  Bell's  Ap.  C.  341,  the  reasons  of  reduction  were  repelled, 
which  is  to  the  same  effect  as  an  absolvitor. 

Sir  F.  Kelly  replied. — ^The  case  oi  Kerr  v.  Martin^  2  D.  752,  was  decided  only  by  a  majority 
of  8  to  7  of  the  Judges ;  and  as  it  is  repugnant  to  common  sense,  it  ought  not  to  be  regarded  by 
the  House. 

Lord  Chancellor  Cranworth. — My  Lords,  this  case  has  occupied  a  most  unusual  length 
of  time  at  your  Lordships*  bar,  and  it  might  be  supposed,  therefore,  that  in  making  the  motion 
which  I  propose  to  make,  I  should  feel  it  my  duty  to  occupy  a  considerable  portion  of  yoar 
Lordships*  time.  But  such  will  not  be  the  case,  because  I  have  satisfied  myself,  I  may  almost 
say  without  a  particle  of  doubt — with  as  little  doubt  as  can  ever  attend  the  decision  of  any 
judicial  question — that  this  matter  lies  within  the  very  narrowest  compass. 

My  Lords,  the  suit  was  instituted  by  Mr.  Shedden,  claiming  to  be  entitled  to  a  Scotch  estate 
called  Rough  wood,  as  heir  at  law  to  his  father  William  Shedden,  who  died  in  the  year  1798.  He 
alleges  that  he  is  his  only  legitimate  son,  and  so  entitled  to  that  estate.  A  nephew  of  W. 
Shedden,  Robert  Patrick,  was,  within  a  year  after  the  death  of  W.  Shedden,  served  heir,  and 
he,  and  those  claiming  under  him,  have  ever  since  been  in  possession  of  that  estate.  But  Mr. 
Shedden,  the  present  appellant,  says  that  that  was  done  in  fraud.  Not  only  was  Robert  Patrick 
served  heir,  but  after  he  had  been  served  heir,  a  proceeding  was  instituted  in  the  name  of  the 
present  appellant,  by  his  next  friend,  (as  we  call  him  here,)  or  his /actor  loco  tutoris^  a  gentleman 
of  the  name  of  Hugh  Crawfurd,  to  establish  that  title  which  the  appellant  seeks  to  establish  now, 
and  to  have  it  declared  that  the  service  of  the  uncle  as  heir,  and  the  consequent  passing  of  the 
proper  documents,  to  put  him  in  legal  seisin  of  the  estate,  was  a  fraud  and  a  contrivance.  He 
instituted  that  suit^that  suit  was  heard  and  disposed  of  by  the  Court  of  Session.  The  Court  of 
Session  came  to  the  conclusion  that  the  present  appellant,  then  an  infant,  suing  only  by  Mr. 
Crawfurd  as  \i\%  factor  loco  tutoris^  was  an  illegitimate  child,  and  they  disposed  of  that  suit 
accordingly.  The  persons  who  managed  the  affairs  of  the  present  appellant,  then  an  infant, 
were  not  satisfied  with  the  decision  of  the  Court  of  Session,  but  brought  the  matter,  by  way  of 
appeal,  to  your  Lordships'  House,  and  in  the  year  1808  that  decision  of  the  Court  of  Session  was 
here  affirmed. 

My  Lords,  under  these  circumstances,  it  would  of  course  be  an  exceedingly  difficult  matter  for 
the  appellant  to  contend  that  he  had  now  any  right  remaining.  He  did,  however,  four  or  five 
years  ago,  institute  proceedings  in  the  Court  of  Session,  in  1847  or  1848,  for  the  purpose  of  re- 
asserting that  right,  which  had  been  decided  against  him  in  the  year  1803  in  the  Court  of  Session, 
and  by  your  Lordships  in  the  year  1808,  upon  the  ground  that  the  whole  of  these  proceedings, 
from  the  beginning  to  the  end,  had  been  carried  on  in  fraud  of  his  rights — that  the  retour,  in  the 
year  1799,  of  the  nephew  of  William  Shedden,  was  a  fraudulent  proceeding,  behind  the  back  of 
the  appellant,  then  an  infant  only  five  or  six  years  old,  and  that  the  proceedings  that  were 
instituted  first  in  the  Court  of  Session,  and  then  brought,  by  way  of  appeal,  to  your  Lordships' 
House,  were  proceedings  not  bond  fide  carried  on,  but  carried  on  in  furtherance  of  the  original 
fraud  which  had  been  conceived,  and  in  order  to  give  the  apparent  sanction  of  a  decree  of  a  Court 
of  Justice,  and  ultimately  of  a  decree  of  your  Lordships*  House,  to  that  which  was  in  truth  but 
a  fraudulent  proceeding  from  the  beginning.  As  there  stood  in  the  way  of  such  a  proceeding;, 
amongst  other  things,  the  decree  of  the  Court  of  Session,  and  the  affirmance  of  that  decree  by 
your  Lordships'  House  in  1808,  the  appellant,  the  pursuer  below,  was  obliged  to  frame  his 
summons  as  a  summons  of  reduction,  amongst  other  things,  in  order  to  reduce  the  decrees  of  the 
Court  of  Session,  and  of  your  Lordships*  House  in  1808;  because  standing  those  decrees,  his 
title  was  absolutely  barred. 

My  Lords,  the  first  objection  that  was  suggested  when  the  matter  was  opened  (suggested,  I 
believe,  by  one  of  your  Lordships,  rather  than  from  the  bar)  was,  that  this  was  a  proceeding 
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under  no  circumstances  competent  to  the  appellant — that  inasmuch  as  it  had  been  decided  by 
.the  Court  of  Session,  and  ultimately  upon  appeal  by  your  Lordships,  that  the  appellant  was  not 
entitled,  and  it  was  not  even  competent  to  him  now  to  re-open  the  question — your  Lordships 
thought  that  a  matter  of  so  much  difficulty,  that  you  first  of  all  desired  the  question  to  be  argued 
as  to  that  point,  assuming  the  facts  to  be  such  as  the  appellant  represented  them  to  be.  Your 
Lordships  desired  it  to  be  argued  at  the  bar,  whether,  under  any  circumstances,  a  party  against 
whom  there  had  been  a  final  decree  of  your  Lordships*  House,  could  call  that  decree  in  question 
by  a  suit  in  the  Court  below,  and  set  aside  that  judgment,  so  as  to  have  it  declared  to  be  no  bar 
to  a  new  proceeding  ? 

My  Lords,  that  argument  opened  questions  of  very  great  nicety,  and  very  great  difficulty,  and, 
without  expressing  any  positive  opinion  upon  that  subject,  I  certainly  do  not  wish  it  to  be  under- 
stood that  I  concur,  or  that  I  should  without  further  argument  concur  in  the  suggestion,  that 
under  no  circumstances  can  a  decree  of  your  Lordships'  House  be  called  in  question,  if  it  be 
established,  that  that  decree  was  not  a  decree  in  a  bond  fide  suit,  but  that  it  was  a  decree 
obtained  by  the  fraudulent  collusion  of  both  parties  to  it,  in  order,  either  by  means  of  that 
decree,  to  defeat  the  objects  of  public  justice,  or  to  defeat  the  rights  of  one  of  the  nominal  parties, 
he  being  an  infant,  whose  rights  were  under  the  guardianship  of  another.  If  it  could  be 
established  that  the  defenders  in  a  suit  in  Scotland,  or  the  defendants  here,  (which  would  be  just 
the  same  thing,)  had  fraudulently  induced  some  one  to  act  as  the  next  friend  of  an  infant,  in 
order  to  have  a  pretended  suit  instituted,  in  which  it  should  be  a  part  of  the  common  design  of 
the  plaintiff  and  the  defendant,  that  the  real  rights  of  the  infant  should  be  kept  out  of  sight,  so 
that  the  Court  below,  in  the  tirst  instance,  and  your  Lordships*  House  afterwards,  might  be 
imposed  upon,  and  led  to  suppose  that  they  were  decreeing  upon  a  state  of  facts  which  the  parties 
knew  was  not  a  true  state  of  facts — I  say  I  wish  to  have  it  understood,  that  I  do  not  mean  to 
express  any  opinion,  that  an  original  suit  in  the  Court  below  might  not  be  instituted,  notwith- 
standing that  fraudulent  judgment  so  obtained.  It  was  decided  in  the  celebrated  case  of  the 
Duchess  of  Kingston  that  that  might  be  done.  It  was  there  decided,  that  a  judgment  which  had 
been  obtained  by  fraud  in  that  case  could  not  stand  in  the  way  of  a  prosecution  in  this  Court  of 
the  Duchess  of  Kingston  for  bigamy — that  the  suit  in  the  Ecclesiastical  Court,  which  was  set  up, 
was  a  contrivance — was,  in  fact,  only  one  link  in  the  chain  of  fraud,  and  that  such  a  judgment 
was  in  truth  no  judgment — in  the  neat  and  short  way  in  which  it  was  put  by  Lord  Loughborough, 
fiUmla  non  judicium  agitur^^^X.  it  was  altogether  a  mere  contrivance,  a  story,  a  fable,  a  play, 
and  not  a  real  proceeding. 

My  Lords,  the  case  having  been  thus  argued  upon  the  abstract  question,  your  Lordships  were 
of  opinion  that  it  would  be  inexpedient  to  come  to  any  decision  upon  that  abstract  question, 
until,  however  long  a  time  the  argument  might  occupy,  your  Lordships  had  heard  the  argument 
upon  the  facts  in  this  case,  in  order  to  see  whether,  assuming  the  doctrine  of  the  Duchess  of 
Kingston's  case  to  be  applicable  to  a  judgment  affirmed  by  your  Lordships  in  this  House,  there 
were  facts  in  this  case  capable  of  raising  the  point — whether,  in  truth,  there  had  been  any  such 
concert  and  collusion  between  the  parties,  who  acted  for  the  infant  in  the  Court  of  Session,  and 
ultimately  in  your  Lordships*  House,  and  the  defenders,  the  persons  who  were  the  heirs  at  law 
if  the  child  was  illegitimate,  as  to  bring  this  case  within  the  doctrine  of  the  Duchess  of  Kingston's 
case — I  say  the  Duchess  of  Kingstoti^s  case,  but  there  are  several  other  cases  besides  that  of  the 
Duchess  of  Kingston  which  will  illustrate  what  I  mean. 

Now,  having  heard  the  matter  argued,  and  attended  to  it  with  great  anxiety  from  first  to  last, 
I  have  come  to  the  clear  opinion,  that  there  is,  with  the  exception  of  one  matter,  to  which  I  will 
advert  presently,  one  point  that  puts  this  question  beyond  all  doubt.  I  allude  to  the  Statute  of 
Geo.  II.,  under  which  it  appears  to  me  to  be  clear  to  demonstration,  that  (subject  to  that  which 
I  am  presendy  about  to  say  as  to  a  prior  marriage,)  the  present  appellant  is,  to  all  intents  and 
purposes,  an  alien,  and  consequently  incapable  of  succeeding  as  heir  to  lands  in  this  country. 

My  Lords,  the  case  made  by  the  appellant  is  this  : — He  says  that  his  father  was  a  Scotchman 
by  birth  and  origin  ;  that  he  was  the  owner  of  the  estate  of  Roughwood,  in  Scotland ;  that  his 
father  went  to  /onerica  first  in  the  year  1764 ;  that  he  returned  in  1768  or  1769,  for  about  a  year 
and  a  half,  to  this  country,  and  that  he  went  out  afterwards  to  America,  and  remained  there  till 
the  end  of  the  year  1798,  when  he  died.  But  his  argument  is,  that  during  all  that  time,  although 
resident  in  America,  he  continued  a  domiciled  Scotchman.  And  unquestionably,  it  may  be,  that 
a  party,  if  he  lives  for — I  was  going  to  say  a  century,  but  that  is  beyond  the  common  lot  of  our 
humanity,  but  if  he  lives  for  half  a  century  abroad — if  he  only  lives  there  as  a  sojourner,  and  is 
only  there  animo  revertendi,  his  home  all  along  remaining  here,  no  length  of  time,  merely  qua 
length  of  time,  will  necessarily  confer  a  foreign  domicile  upon  him.  And  what  the  appellant 
contends  for  is,  that  while  his  father  was  residing  in  America  from  the  year  1764  to  the  year 
1798,  when  he  died  (except  during  the  year  and  a-half  when  he  returned  to  Scotland,  about  1768 
or  1769,)  that  during  the  whole  of  that  time  he  was  only  there  for  a  temporary  purpose,  and 
always  animo  revertendi.  He  contends  further,  that,  that  being  so,  the  father  having  lived  with 
a  woman  of  the  name  of  Ann  Wilson,  and  having  had  bom  of  that  woman  a  son,  himself,  about 
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the  year  1794;  that  he  did,  a  week  before  his  death,  marry  this  woman,  and  that,  by  the  law  of 
Scotland,  which  he  says  was  the  law  that  was  to  regulate  him,  (Scotland  being  his  domicile, 
although  America  was  his  place  of  residence,)  that  marriage  legitimated  the  son,  the  present 
appellant,  and  made  him  (whether  you  call  him  legitimus  or  legitimatus  is  unimportant)  a 
legitimate  son,  and  so  capable  of  succeeding  to  the  estate. 

Now,  my  Lords,  that  case  was  endeavoured  to  be  established,  in  the  first  place,  by  an  enor- 
mous mass  of  evidence,  the  object  of  which  was  to  shew  the  animus  of  the  deceased — ^that  he 
was  residing  in  America  only  as  a  sojourner,  and  not  as  treating  that  country  as  his  home  and 
domicile.  And  if  the  question  had  turned  upon  whether  all  these  documents  and  evidence  do  or 
do  not  make  out  the  inference  which  the  appellant  contends  ought  to  be  drawn  from  them,  very 
great  nicety  in  examining  and  in  commenting  upon  them  would  have  been  requisite  ;  but  for  the 
reason  I  have  already  intimated  in  my  opinion,  it  is  totally  immaterial,  because  for  the  present 
argument  I  will  assuma  the  appellant  to  have  made  out  that  for  which  he  contends.  I  will 
assume  that  there  is  ample  averment  in  the  summons  and  in  the  condescendence,  and  in  the 
documents  incorporated  with  them,  to  shew  that  William  Shedden  was  a  domiciled  Scotchman 
while  he  was  living  in  America.  What  then  ?  Why,  then,  he  says  the  consequence  is  this— that 
having  had  a  child,  viz.,  the  present  appellant,  bom  to  him  of  Ann  Wilson,  with  whom  he  was 
cohabiting,  and  having,  with  the  very  object  of  making  that  child  legitimate,  six  days  before  his 
death,  gone  through  a  valid  form  of  marriage  with  Ann  Wilson  on  his  deathbed,  that  that, 
according  to  the  law  of  Scotland,  would  make  the  son,  who  had  been  up  to  that  time  iUegitimate^ 
legitimate ;  and  that,  consequently,  that  having  taken  place,  and  his  domicile  having  been  in 
Scotland,  the  circumstance  of  this  having  happened  in  America  is  immaterial  to  his  right. 

Now,  my  Lords,  that,  again,  is  a  question  of  very  great  nicety  and  difficulty,  and  I  shall 
express  no  opinion  upon  that  point.  I  will,  as  I  have  with  respect  to  the  fact  of  domicile,  assume 
that,  but,  for  what  I  am  about  to  state,  it  might  make  him,  for  some  purposes,  legitimate ;  but 
the  question  is — Whether,  if  it  does  make  him  legitimate,  it  makes  him  a  natural  born  subject  of 
Her  Majesty,  or  of  His  Majesty,  at  that  time  ? 

Now,  my  Lords,  it  appears  to  me  that  the  negative  of  that  is  perfectly  clear,  upon  reference  to 
the  statutes.  I  need  not  state  to  your  Lordships  that,  independently  of  statute,  every  one  born 
abroad  was  an  alien.  I  state  the  proposition  perhaps  too  generally,  because  the  children  of 
ambassadors  and  some  other  persons  were  excepted  ;  but  as  a  general  proposition,  all  persons 
bom  abroad  were  aliens.  That  was  interfered  with  first  by  a  very  early  statute — I  believe  by  one 
of  the  Henrys — with  reference  to  merchants  ;  but  that  may  be  dismissed  from  our  consideration. 
It  was  then  enacted  in  the  reign  of  Queen  Anne,  that  persons  born  out  of  the  allegiance  of  Her 
Majesty  shall  be  deemed  and  judged  to  be  natural  bora  subjects.  Then  there  being  a  doubt 
upon  the  construction  of  that  statute,  and  it  being  clear  that  it  went  further  than  was  intended, 
the  statute  upon  which  reliance  must  necessarily  be  placed,  and  which  is  the  governing  statute 
upon  the  subject,  the  4  Geo.  11.,  was  passed,  and  that  statute  enacted,  '*That  all  children  bom 
out  of  allegiance  to  the  Crown  of  England  or  of  Great  Britain,  or  which  shall  hereafter  be  born 
out  of  such  allegiance,  whose  fathers  were  or  shall  be  natural  born  subjects  of  the  Crown  of 
England  or  of  Great  Britain  at .  the  time  of  the  birth  of  such  children  respeaively,  shall  be 
deemed  and  judged  to  be  natural  bom  subjects.*'  The  language  of  that  statute  is  very  precise. 
In  order  to  come  within  its  provisions,  the  party  must  make  out  that  at  the  time  of  his  birth  his 
father  was  a  natural  bom  subject. 

Now,  conceding,  for  the  purpose  of  the  argument,  that  the  appellant's  father  was  domiciled  in 
Scotland,  although  living  in  America,  and  conceding,  for  the  purpose  of  the  argument,  that  a 
marriage  in  America  would  have  had  the  same  operation  as  a  marriage  would  have  had  if  he  had 
been  in  Scotland,  what  then  ?  What  this  appellant  must  make  out  is,  that  at  the  time  of  his 
birth,  his  father  was  a  natural  bom  subject.  But  at  the  time  of  his  birth  Mr.  Shedden  was  not 
his  father.  He  was  a  natural  son,  and  he  was,  in  the  eye  of  the  law,yf/rW  nullius.  The  con- 
sequence of  that  was,  that  alienage  attached  upon  him,  and,  in  my  opinion,  attached  upon  him 
irreversibly.  He  was  an  alien  when  bom,  and  whatever  be  the  operation  of  the  law  in  respect 
of  such  of  her  Majesty's  subjects  of  Scotch  origin,  as  contradistinguished  from  those  of  English 
origin,  it  never  can  be  that  incapacities  of  alienage  are  taken  away.  The  results  would  be  most 
anomalous  and  inconvenient,  and  there  certainly  cannot  be  such  a  thing  as  a  person  an  alien  in 
England  and  not  an  alien  in  Scotland.  But  this  person,  the  moment  he  was  bora,  was  an  alien 
in  England — he  was  not  a  natural  born  subject.  How  can  it  be  that  because  he  is  rendered 
legitimate  according  to  the  law  of  Scotland,  he  can  be  made  m /«7///««  a  subject  of  her  Majesty? 
What  strange  consequences  would  follow  I  This  person  might,  if  we  were  unhappily  engaged  in 
war  with  America,  lawfully  take  up  arms  against  Her  Majesty,  and  yet  can  it  be,  that  his  parents, 
by  choosing  to  marry,  could  make  him  a  traitor  ?  But  that  consequence  must  inevitably  follow. 
Again,  he  says  that  he  can  succeed  to  this  estate  of  lands  in  Scotland.  But  he  is  incapable  of 
holding  lands  in  England ;  and  if  his  father,  by  his  will,  had  given  him  lands  in  England,  and 
left  him  to  succeed  to  lands  in  Scotland,  upon  office  found,  the  Crown  would  have  been  entitled 
to  the  lands  given  to  him  in  England.    Could.that  right  of  the  Crown  be  afterwards  divested  by 
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a  subsequent  marriage?  The  consequences  are  so  anomalous,  that  it  appears  to  me  to  be 
perfectly  clear  that  it  is  not  the  legitimate  construction  of  the  statute  ;  and  I  am  not  at  all  clear, 
that  such  a  case  as  this  might  not  have  been  in  the  contemplation  of  the  legislature  when  they 
passed  that  statute.  The  first  statute  was  passed  immediately  after  the  Union  of  Scotland.  It 
is  in  very  loose  language ;  it  evidently  went  further  than  was  contemplated  ;  and  it  may  be,  that 
when  that  statute  was  set  aside,  and  a  new  one  passed  some  20  or  30  years  afterwards,  one  object 
of  it  may  have  been  for  the  very  purpose  of  defeating  such  a  case  as  is  now  attempted  to  be  set 
up.  It  may  be  that  it  was  not  so,  but  the  language  which  was  used  would  accurately  carry  out 
that  intention,  if  such  were  the  intention  of  the  legislature.  Be  that  as  it  may,  it  seems  to  me, 
that  as  your  Lordships  can  only  determine  this  question  on  the  construction  of  the  precise  words 
of  this  statute,  it  is  quite  clear  that  this  gentleman  was  not,  at  the  time  of  his  birth,  the  son  of  a 
person  who  was  a  natural  bom  subject  of  the  Crown  of  Great  Britain ;  and  being  so,  it  is 
impossible  for  him  to  succeed  to  the  estate  in  question.  And  therefore,  supposing  that  all  this 
fraud,  which  is  imputed,  really  existed,  it  was  a  fraud  utterly  immaterial,  for  it  was  only  to  keep 
oat  of  sight,  first  from  the  Court  of  Session,  and  then  from  your  Lordships*  House,  facts  that, 
whether  they  were  kept  out  of  sight  or  obtruded  upon  your  Lordships,  would  lead  exactly  to  the 
same  conclusion. 

My  Lords,  that  would  entirely  dispose  of  the  case,  were  it  not  for  this,  that  after  this  suit  had 
been  instituted  in  the  Court  of  Session,  first  by  an  original  summons,  and  afterwards  by  a  sup- 
plemental summons,  that  goes  at  very  great  length  into  the  case  which  is  shadowed  forth  inore 
shortly  in  the  original  summons,  a  new  statement  is  introduced  by  way  of  amendment,  which  is 
in  truth  the  only  matter  that  ever  created  in  my  mind,  after  I  came  fully  to  understand  this 
complicated  case,  any  sort  of  doubt.  I  allude  to  this,  that  although  the  whole  of  the  two  sum- 
BMxises,  and  the  condescendence,  and  the  letters  and  correspondence  printed  by  way  of  appendix, 
aU  proceeded  upon  the  assumption  of  this  marriage,  just  before  the  death,  legitimating  the  child 
by  reason  of  his  Scotch  domicile,  yet,  before  the  record  came  to  be  closed,  permission  was  given 
to  introduce,  by  way  of  amendment,  an  averment  of  a  fact,  or  alleged  fact,  scarcely  reconcileable 
with  all  the  other  facts  of  the  case,  and  it  is  this,  that,  besides  William  Shedden's  regular  mar- 
riage, publicly  solemnized,  as  now  mentioned,  (that  is,  the  deathbed  marriage,)  the  said  William 
Shedden,  although  he  had  not  acquired  a  domkile  in  America,  and  Miss  Wilson  had  been, 
according  to  the  law  of  America,  where  they  resided,  married  persons,  prior  to,  and  at  the  birth 
of  the  pursuer.  It  goes  on  to  allege,  that  before  the  birth  of  the  child  there  was  a  prior  marriage 
— a  marriage  to  be  proved  by  cohabitation  and  acknowledgment. 

Now,  if  we  were  reasoning  upon  the  facts,  I  should  have  bad  very  little  difficulty  in  coming  to 
the  conclusion,  that  such  a  case  was  scarcely  possible.  But  I  admit  that  that  is  not  the  function 
which  your  Lordships'  House  has  qow  to  exercise.  I  agree  with  the  way  in  which  it  was  put  by 
a  very  learned  Judge,  Lord  FuUerton,  who  delivered  the  judgment  of  the  Court  below,  that  what 
we  have  to  see  is — Whether  there  is  such  a  specific  and  relevant  allegation  of  fraud  as  can  be 
received  by  the  Court.  Now  the  way  in  which  I  interpret  that  with  reference  to  the  prior 
marriage  is  this.  I  must  take  an  averment,  that  there  was  this  marriage,  incredible  as  it  appears  to 
me,  and  absolutely  irreconcileable,  in  point  of  fact,  with  all  the  rest  of  the  case ;  but  supposing, 
as  was  suggested  by  the  learned  counsel  ioc  the  appellant,  that  facts  from  time  to  time  have 
come  out,  ^ich  may  render  it  not  improbable  that  that  might  have  been  proved,  still  I  must 
k)ok  to  see,  whether,  as  connected  with  that  marriage,  there  are  what  the  learned  Judge  has 
called  relevant  allegations  of  fraud. 

Now,  let  me  assume  that  it  is  sufficiently  averred,  that  prior  to  the  birth  of  the  child,  putting 
all  the  questions  of  Scotch  domicile  out  of  the  case,  and  putting  out  of  the  question  also  all  the 
fraud  in  concealing  the  domicile,  and  the  subsequent  marriage,— supposing  none  of  that  ever  to 
have  taken  place,  I  will  suppose  that  there  is  a  sufficient  averment,  as  undoubtedly  there  is,  that 
prior  to  the  birth  there  had  been  a  marriage,  which  would  undoubtedly,  according  to  the  laws  of 
all  countries,  make  the  appellant  the  legitimate  son  of  his  father,  so  as  to  put  the  statute  of  Geo. 
IL  entirely  aside.  Well,  what  then  ?  Then,  my  Lords,  in  order  to  get  rid  of  your  Lordships* 
judgment,  and  of  the  judgment  of  the  Court  of  Session,  you  must  have  a  relevant  allegation,  that 
there  was  a  fraudulent  combination  between  the  defenders  and  those  who  managed  the  case  of 
the  appellant,  while  an  infant,  to  keep  that  fact  out  of  sight,  so  that  your  Lordships  might 
adjudicate  upon  a  state  of  facts,  keeping  that  out  of  sight,  whereas  in  truth,  if  it  had  been 
disclosed,  your  Lordships  must  have  sidjudicated  the  contrary,  as  no  doubt  you  must. 

My  Lords,  I  have  looked  in  vain  through  the  whole  of  these  proceedings  for  anything  of  the 
sort :  indeed,  with  regard  to  the  question  of  domicile,  the  connection  of  Hugh  Crawfurd  with 
any  fraud  is  exceedingly  difficult  to  discover  from  anything  stated  on  the  face  of  these  proceed- 
ings, when  looked  at  accurately.  It  is  true  that  it  is  said  over  and  over  again,  that  the  next 
friend,  Hugh  Crawfurd,  who  was  the  factor  loco  tutoris^  acted  in  collusion  with  the  defenders. 
But  that  of  itself  is  clearly  not  sufficient.  You  cannot  upset  the  proceedings  upon  the  ground  of 
fraud,  merely  by  alleging  that  there  was  fraudulent  collusion.  You  must  shew  bow,  when,  where, 
in  what  way.     Hugh  Crawfurd  is  expressly  stated  to  have  known  nothing  of  the  facts.    What  is 
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said  is,  that  they  kept  out  of  sight  from  him  the  truth  of  the  case.  That  was  stated  in  the 
original  summons,  and  is  never  controverted  afterwards.  Therefore,  to  say  that  he  acted  ia 
collusion,  is  saying  nothing  at  all  to  the  purpose.  It  is  no  fraud,  that  a  party,  proceeding  for  an 
infant,  does  not  bring  forward  something  which  he  does  not  know.  Beyond  that  it  is  said,  first 
of  all,  that  Robert  Patrick,  who  was  the  defender,  and  Wilham  Patrick,  who  is  now  alive,  and 
acted  for  him,  (and  who,  I  will  asume,  are  identified  together,  though  there  might  be  difficulties 
upon  that  subject,)  it  is  said  that  they  well  knew  of  this  marriage.  That  is  qualified  down  in  die 
condescendence  to  saying,  "that  they  were  well  aware,  or  had  good  reason  to  believe."  Now 
the  maxim  of  our  law,  that  all  allegations  are  to  be  taken /or  Hus  contra  prof ertnUm^  is  a  maxim 
founded  in  good  sense,  and  not,  I  apprehend,  confined  to  this  country  only.  When  a  Court  is 
called  upon  to  adjudicate,  they  have  a  right  to  assume  that  the  person  bringing  forward  an  alle- 
gation states  his  case  in  the  best  way  in  which  it  is  capable  of  being  stated.  Therefore,  all  that 
1  can  take  is,  that  there  is  an  averment  that  the  defender  Robert  Patrick,  and  his  brother 
William  Patrick,  one  of  the  now  respondents,  had  good  reason  to  believe  that  there  had  been  a 
prior  marriage,  and  that  they  had  never  communicated  that  to  ^ugh  Crawfurd.  What  then  ? 
Certainly,  if  we  were  in  a  Court  of  mere  morals,  it  may  be  that  it  is  not  a  very  honest — certainly 
your  Lordships  would  have  no  hesitation  in  saying  that  it  is  not  a  very  honourable — thing  in  a 
defendant  litigating  with  another,  particularly  where  that  other  is  an  infant,  whose  cause  is  pro- 
tected only  by  a  factor  loco  tutoriSy — it  may,  I  say,  not  be  a  very  honourable  thing,  not  to  volunteer 
to  tell  him  all  the  strength  of  his  case,  and  the  weakness  of  your  own.  But  it  would  be  a  novelty 
indeed  to  say,  that  a  case,  having  been  conducted  by  a  person  who  did  his  best  for  the  infant, 
(for  there  is  nothing  to  militate  against  that,)  and  who,  according  to  the  best  of  his  information, 
conducted  the  case  fairly — it  would  be  a  novelty  to  say,  that  because  the  defender  did  not  disclose 
to  him  the  weakness  of  his  own  case,  and  disclose  a  fact  which  he  had  good  reason  to  believe 
was  true,  and  which,  if  investigated  upon  the  part  of  the  pursuer,  might  have  been  found  to  be 
true,  therefore  all  the  proceedings  carried  on  in  such  a  suit  are  such  a  fraud,  that,  although  the 
suit  was  carried  on  to  judgment,  all  the  proceedings  are  now,  after  this  great  lapse  of  time,  to  be 
treated  as  a  nullity,  and  to  be  wholly  disregarded. 

Upon  this  part  of  the  case,  therefore,  the  case  appears  to  me  to  fail,  not  as  it  does  on  the  other 
part  of  the  case  by  reason  of  the  statute,  but  it  appears  to  me  to  fail,  because  there  is  not  any- 
thing in  truth  which  satisfies  my  mind,  amounting  to  a  legitimate  averment  that  Hugh  Crawfurd 
knew  of  this  marriage,  and  fraudulently  kept  it  out  of  sight.  For  it  is  expressly  averred,  that 
William  Patrick  concealed  from  Hugh  Crawfurd  all  the  facts  as  to  the  domicile,  and  I  see  nowhere 
any  averment  that  he  ever  stated  to  him  anything  about  the  prior  marriage.  It  appears  to  me 
that  there  is  no  fact  whatever,  and  nothing  whatever,  shewing  that  Hugh  Crawfurd  did  not 
conduct  the  case  fairly,  or  that  there  was  such  a  collusion  between  the  two  parties  as  to  render 
it  legitimate  to  say  that  this  wsL^fabula  non  judicium,  I  believe  it,  according  to  the  averments 
here,  to  have  been  strictly  ?i  judicium^  after  being  carried  first  through  the  Court  of  Session,  and 
then  ultimately  by  appeal  to  your  Lordships'  House,  and  that  by  that  decision  the  interests  of 
justice  and  of  mankind  require  that  all  parties  should  be  bound.  If  there  were  the  prior  marriage, 
which  has  been  discovered,  evidently  according  to  the  suggestions  made  on  the  part  of  the 
appellant,  not  till  50  years  after  the  death  of  the  parent,  it  is  one  of  those  misfortunes  agsunst 
which  no  human  laws  are  capable  of  guarding.  The  case  was  carried  on  first  in  the  Court  of 
Session,  and  ultimately  affirmed  by  your  Lordships'  House,  and  in  my  opinion  no  fraud  is  stated 
rendering  it  competent  to  the  pursuer  to  reopen  the  question.  Consequently  he  has  totally 
failed,  and  the  Court  of  Session  was  right  in  rejecting  this  application  for  reduction,  and  conse- 
quently the  appeal  ought  to  be  dismissed,  and  I  shall  accordingly  move  your  Lordships  to  that 
effect. 

Lord  Brougham. — My  Lords,  the  first  question  which  arises  in  this  case  is  the  one  which 
was  referred  to  by  my  noble  and  learned  friend,  as  having  been  argued  apart  from  the  rest  of  the 
case,  and  before  we  entered  upon  the  consideration  of  the  real  substance  and  matter  of  the  case. 
It  was  upon  the  preliminary  objection  which  was  taken,  (I  think  taken  in  this  House,)  that  here 
was  a  most  novel  and  extraordinary  proceeding — an  attempt  to  set  aside,  by  an  action  of  reduction 
in  the  Court  of  Session,  not  only  the  judgment  pronounced  by  that  Court  in  1803,  but  the  judg- 
ment of  this  House  in  1808,  affirming  the  decree  of  the  Court  of  Session  ;  and  it  was  mooted, 
whether  any  proceeding  in  a  Court  below — any  proceeding  other  than  one  in  this  House — ^and  a 
doubt  was  even  expressed  whether  any  proceeding  in  this  House,  other  than  an  act  of  parliament, 
would  suffice  to  set  aside  a  judgment  obtained  here,  in  the  last  resort. 

My  Lords,  it  may  not  be  necessary,  from  the  view  which  I,  agreeing  with  my  noble  and 
learned  friend,  am  disposed  to  take  of  the  rest  of  this  case,  to  pronounce  any  opinion  upon  that 
preliminary  question  ;  because,  after  hearing  it  argued,  without  adjudicating  upon  it,  we  entered 
into  the  whole  consideration  of  the  case.  Nevertheless,  I  go  to  the  full  extent  of  the  opinion 
which  has  been  expressed  by  my  noble  and  learned  friend  ;  and  I  know  not  that  I  am  not  dis- 
posed even  to  go  a  step  further,  and  to  consider  that  a  judgment,  though  obtained  in  this  House 
in  the  last  resort,  if  proved  to  the  satisfaction  of  this  House— (and  in  this  argument  we  are  upon 


1854.]  SHEDDEN  V,  PATRICK.      [Z.  Brougham^ s  optnton,]     345 

the  mere  averment,  and  the  sufficiency  of  that  averment,  and  to  assume  that  it  can  be  proved) — 
I  say,  if  it  be  proved  that  there  has  not  been  a  real  suit  instituted  and  appealed,  but  that  there 
was  collusion  and  fraud  between  the  parties — ^that  there  was  no  real  plaintiff  and  real  defendant 
in  real  conflict  together,  upon  whose  case  the  Court  below  had  adjudicated,  and  which  adjudica- 
tion was  brought  before  us,  in  the  last  resort,  for  our  adjudication ;  but  that  it  was,  according  to 
the  expression  cited,  I  think,  from  Mr.  Wedderbum,  afterwards  Lord  Kosslyn^fabulaagiturnon 
judicium — ^that  it  was  no  real  trial,  no  real  proceeding,  and  consequently  ended  in  no  judgment, 
but  that  the  Court  was  imposed  upon  by  the  fraud  of  the  parties — that  the  Court  was  led  to 
believe  that  there  was  a  conflict  when  there  was  none,  and  that  there  was  an  opposition  of  parties, 
when  they  were  really  in  concert,  and  leagued  for  the  purpose  of  deceiving  the  Court,  to  serve 
their  own  ends — then  I  am  prepared  to  go  even  a  little  beyond  my  noble  and  learned  friend,  and 
not  confining  myself  to  the  statement,  that  it  is  not  certain — ^that  I  am  not  clear,  that  in  that  case 
the  Judgment  of  this  House  must  stand,  and  could  not  be  got  rid  of — I  am  prepared  to  go  the 
full  length  of  saying,  that  in  this  House,  as  in  any  other  Court,  a  proceeding  so  instituted,  so 
carried  on,  and  so  consummated  m  a  judgment,  thus  fraudulently,  and  coUusively,  and  fictitiously 
obtained,  might  be  treated  as  a  nullity,  as  would  be  ex  concessis  on  all  hands  the  judgment  of  any 
inferior  tribunal.  ^ 

Then,  the  only  question  would  be,  whether  or  not  this  course  of  proceeding  which  has  been 
taken,  namely,  calling  this  judgment  in  question  before  an  Inferior  Court,  for  the  purpose  of 
obtaining  there  a  decree  that  the  judgment  here  had  been  collusively  obtained,  and  was  2ifabula 
and  not  ^judiduniy  and  must  therefore  be  set  aside;  or,  in  the  language  of  Scotch  procedure, 
reduced — ^the  only  question  I  say  is,  whether  that  would  be  a  competent  proceeding  for  dealing 
with  such  a  judgment  ?  And,  for  one,  I  can  see  no  reason  to  doubt  it.  The  judgment  of  this 
House  must  be  dealt  with  in  that  Inferior  Court  before  which  its  merits  were  brought — that  is  to 
say,  not  the  merits  of  the  judgment,  but  the  merits  of  the  parties  who  had  so  fraudulently  obtained 
that  judgment.  And  the  question  there  arising  would  be — Was  it  a  real  judgment  or  not  ?  For 
that  is  the  question  in  such  cases,  and  that  is  the  question  in  this  case. 

My  Lords,  the  authority  of  the  Duchess  of  Kingston's  case  upon  this  subject  is,  in  my  opinion, 
not  to  be  got  over,  and  not  to  be  resisted ;  for  what  had  we  there  ?  This  House  was  sitting  as  a 
High  Court  of  Justice,  as  the  Lord  Steward's  Court,  for  the  trial  of  a  peeress  for  felony.  There 
was  produced  before  the  Court  a  decree  of  another  Court,  of  competent  jurisdiction  to  deal  with 
the  subject  matter — the  Consistorial  Court ;  not  only  competent,  but  exclusively  competent,  to 
deal  with  questions  of  marriage  and  divorce.  Other  Courts  can  only  deal  with  them  incident- 
ally, but  that  Court  alone  has  the  exclusive  jurisdiction  of  dealing  with  them  as  the  principal 
matter.  A  proceeding  had  been  instituted  in  that  Court  of  exclusive  jurisdiction,  to  deal  with 
questions  of  divorce.  Upon  that  proceeding  a  sentence  of  divorce — that  is  to  say,  of  nullity  of 
marriage— -had  been  obtained.  To  all  intents  and  purposes,  therefore,  there  was  an  end  of  that 
prior  marriage,  standing  that  sentence.  But  it  was  satisfactorily  proved  to  the  High  Steward's 
Court  here,  upon  the  trial  of  the  peeress,  that  the  whole  proceeding  there  was  fraudulent  and 
collusive,  and  that  there  was  no  real  suit  and  no  real  sentence.  Therefore,  the  House  here  dis- 
regarded that  sentence,  and  treated  it  as  being  as  much  a  nullity  as  the  sentence  had  treated  as 
a  nullity  the  pretended  marriage.  Now,  in  that  case  that  Court  was  not  an  Inferior  Court.  This 
House,  the  Lord  Steward's  Court,  was  not  a  Superior  Court  The  Consistorial  Court  was 
supreme  as  regards  the  question  of  divorce.  From  that  Court  there  lay  no  appeal  to  this  upon 
that  question.  There  lay  an  appeal  to  another  Court — the  Court  of  Delegates — which,  had  not 
been  resorted  to.  It  would  have  made  no  sort  of  difference  if,  instead  of  the  sentence  in  the 
Court  below  being  an  unconfirmed  sentence,  there  had  been  an  appeal  tq  the  Delegates,  (or,  as 
it  would  now  be,  to  the  Judicial  Committee  of  the  Privy  Council,)  if,  instead  of  that  unconnrmed 
sentence,  there  had  been  produced  a  sentence  confirmed  by  the  Court  of  last  resort  (the  Dele- 
gates formerly,  and,  since  the  year  1832,  the  Judicial  Committee  of  the  Privy  Council).  It  was 
the  sentence  of  a  Court  of  competent  and  exclusive  jurisdiction,  and  of  co-ordinate  jurisdiction 
with  this  House.  This  House  had  no  right  to  interfere  with  the  sentence  of  that  Court,  any  more 
than  that  Court  had  to  interfere  with  any  sentence  pronounced  in  this  House.  But  it  had  a  right 
to  disregard  it  upon  proof  that  it  was  a  nullity ;  and  it  did  so  disregard  it,  although  it  was  a 
sentence  of  a  Court  of  competent  and  exclusive  jurisdiction,  co-ordinate  with  itself. 

I  therefore,  my  Lords,  entertain  no  doubt  whatever  upon  this  point ;  and  the  dicta  of  Lord 
Eldon,  which  have  been  referred  to  in  the  argument,  though  certainly  not  of  equal  authority  with 
the  decision  of  the  House  itself,  shew  perfectly  clearly,  that  his  opinion  was  that  there  was  no 
distinction  to  be  taken  in  respect  of  decrees  or  judgments  of  this  House,  and  those  of  any  other 
Court  in  the  country.  I  therefore,  my  Lords,  am  satisfied  that  we  did  well  in  going  into  the 
whole  case,  after  having  heard  that  preliminary  objection  fully  discussed. 

Now,  with  respect  to  the  case  which  we  are  upon,  the  only  fault  that  I  have  to  find  with  the 
very  elaborate,  and  very  learned,  and  very  distinct  judgment  given  by  my  Lord  Fullerton,  and 
acceded  to  by  all  his  brethren  in  the  Court  below,  is,  that  I  do  not  think  it  quite  keeps  clear  and 
separate  the  two  heads  of  mere  averment,  and  the  substance  imd  subject  matter  of  that  averment^ 
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with  reference  to  the  question,  whether  that  is  sufficiently  proved  or  not  ?  because,  undoubtedly, 
we  have  no  occasion,  and  the  Court  below  had  no  occasion,  or  rather  less  than  no  occasion — no 
right  upon  this  form  of  proceeding,  to  enter  into  the  question  of  probability  of  the  facts  averred 
being  true,  or  to  enter  into  the  evidence  by  which  the  facts  alleged  were  supposed  capable  of 
being  made  out.  It  was  a  mere  question  of  averment — ^Was  there  or  was  there  not  sufficient 
averment  upon  the  record  to  entitle  the  party  to  the  remedy  of  reducing  the  judgment  brought 
before  that  Court  by  that  proceeding  ? 

My  Lords,  it  is  tmdeniable  that  that  case,  which  was  then  called  Crawford  v.  Patrick j  (Mr. 
Crawford  being  the  pursuer  in  the  case,)  underwent  great  argument  in  the  Court  below,  and  was 
afterwards  fully  discussed  at  the  bar  here,  and  disposed  of  by  the  judgment  of  this  House  affirm- 
ing the  interlocutors  of  the  Court  below,  and  in  substance  declaring  Mr.  Shedden,  the  infant 
then,  the  present  appellant,  to  be  not  legitimated,  to  the  effiect  of  obtaining  the  Scotch  estate, 
to  be  not  legitimated  by  the  marriage  of  his  parents,  contracted  subsequendy  to  his  birth  in 
America,  where  the  Scotch  civil  law  of  legitimation  by  subsequent  matrimony  does  not  prevail 

With  respect  to  the  grounds  of  that  decision,  I  do  not  think  it  at  all  material  at  present  to  in- 
quire into  them,  because  we  are  to  be  satisfied  of  two  things  in  this  case,  not  only  that  certain 
matters  were  known  to  Mr.  Patrick,  and  to  the  other  parties  there,  and  were  by  them  suppressed 
or  concealed  from  the  Court  below,  and  mediately  from  the  Court  of  Appeal  here,  but  that  those 
things  were  material,  and  that  the  concealment  was  material,  and  affected  the  proceeding  and 
affected  the  result.  Any  concealment  would  not  signify  unless  that  concealment  was  of  a  mate- 
rial fact.  If  your  Lordships  shall  be  of  opinion  that  the  facts  alleged  to  have  been  concealed 
iand  which  we  are  assuming  in  this  proceeding  to  have  been  true)  were  wholly  immaterial — that, 
or  instance,  the  allegation  that  Mr.  Shedden,  the  father,  was  a  domiciled  Scotsman — that, 
whichever  way  it  was  given,  did  not  afTect  the  substance  and  the  result  of  the  case,  if  your  Lord- 
ships shall  think  that  that  concealment  was  a  concealment  of  a  fact,  with  respect  to  which  it  did 
not  signify  a  straw  which  way  it  was  given,  and  which  way  it  was  believed  or  disbelieved  by  the 
Court  below,  and  here  by  this  House,  then,  past  all  doubt,  the  allegation  that  the  parties*  com- 
bined to  deceive  the  Court,  by  concealing  that  fact,  or  the  evidence  upon  which  that  conclusion 
of  domicile  might  be  drawn,  would  not  signify  for  the  reduction  of  the  suit. 

Now,  I  certainly  incline  to  take  the  view  which  has  been  expressed  by  my  noble  and  learned 
friend  of  the  immateriality  of  that  fact,  because,  supposing  it  were  true— supposing  we  agreed  to 
the  proposition,  that  a  marriage  subsequent  to  the  birth  of  the  child,  the  parents  of  that  child 
being  Scotch  parents,  and  the  marriage  being  therefore  a  Scotch  marriage,  that  that  legitimates 
the  aforeborn  issue,  to  the  effect  of  taking  a  Scotch  estate ;  nay,  even  that  that  legitimates  him 
absolutely,  and  to  all  intents  and  purposes,  still  the  question  is — At  what  time  does  that  subse- 
Quent  marriage  of  his  parents  attach  to  him  the  quality  of  legitimacy,  which  he  had  not  before 
that  marriage  ?  I  presume  it  cannot  really  be  doubted  that  he  became  legitimate  only  from  the 
date  of  the  marriage,  and  that  it  is  a  most  violent  presumption  to  hold  that  the  subsequent  mar- 
riage of  his  parents  has  relation  back  to  the  moment  of  his  birth,  and  makes  him  to  have  been 
at  the  time  of  his  birth  the  legitimate  son  of  those  parents. 

Now,  upon  the  question  of  alienage  everything  depends  upon  the  facts  that  existed  at  the 
moment  of  his  birth.  Assuming  that  the  effect  of  the  subsequent  marriage  is  legitimation,  or 
conferring  the  status  of  legitimacy  upon  the  issue,  does  it  follow  from  that,  that  it  confers  pater- 
nity upon  the  parent  ?  Does  it  follow  that  it  confers  paternity  at  the  moment  of  the  birth  ? 
Does  It  follow,  that  because  the  marriage  of  his  parents  has  made  him  legitimate,  therefore  it 
has  made  them  his  parejits  at  the  time  of  the  birth  ?  If  it  does,  he  is  a  natural  born  subject ;  if 
it  does  not,  he  is  an  alien.  If  you  cannot  predicate  paternity  as  well  as  legitimacy,  he  is  an  alien. 
If  you  can  predicate  paternity  as  well  as  legitimacy,  he  is  a  natural  bom  subject. 

My  noble  and  learned  friend  has  well  adverted  to  the  anomalies, — althougn  I  can  hardly  call 
them  bv  so  slight  a  name  as  anomalies, — the  gross  inconsistencies,  the  seUf-contradictions,  the 
gross  absurdities  which  must  follow  from  adopting  that  doctrine.  It  is  sufficient  to  remind  your 
Lordships  of  one  to  which  my  noble  and  learned  friend  has  adverted.  It  would  be  giving  to  the 
parent  of  the  child,  the  putative  father  of  the  child,  the  power,  by  marrying  his  mother,  of  con- 
verting him  from  an  alien  or  a  foreigner  into  a  natural  bom  subject.  If  he  had  done  that  which 
he  had  a  perfect  right  to  do  at  the  time,  namely,  to  take  up  arms  against  the  English  Crown  be- 
fore the  marriage  of  his  parents,  it  would  follow  from  that  doctrine,  that  that  marriage  converted 
him  from  an  alien,  enemy  into  a  traitor  to  the  Crown  of  this  country ;  that  that  marriage  made 
him  guilty  of  high  treason,  instead  of  only  being  taken  with  arms  in  his  hands,  compassing  what 
might  be  a  perfectly  innocent  and  even  laudable  design  on  his  part. 

My  Lords,  that  is  one  of  the  many  absurdities  which  would  flow  from  this  doctrine.  They  are 
too  numerous  to  reauire  any  further  illustration,  and  I  therefore,  upon  the  whole,  take  the  view 
which  my  noble  and  learned  friend  has  taken  of  this  case,  that,  if  he  had  even  been  a  domiciled 
Scotsman,  if  he  even  had  been  in  Scotland,  and  not  in  America,  so  that  no  question  could  arise 
upon  whether  he  was  in  America  ammo  remanendi  or  ammo  revertendiy  that  even  were  he  ad- 
mitted on  sdl  hands  to  have  been  a  domiciled  Scotsman,  it  would  not  have  had  tiiie  effect  of 


i8s4.]  SHEDDEN  v,  PATRICK.     [Z.  St  Leonards's  opinion,]      347 

legitimating  the  son,  of  creating  the  relation  of  parent  and  child  between  him  and  his  son  at  the 
time  of  his  birth  in  America,  where  he  was  bom  an  alien. 

My  Lords,  this,  therefore,  disposes  of  all  that  part  of  the  case  which  refers  to  the  fraud  and 
collusion  practised  upon  the  Court  in  respect  of  the  concealment  of  the  domicile ;  and  it  leaves 
only  in  this  case  the  averment  of  the  previous  marriage.  And  upon  that  I  take  exactly  the  same 
view  which  has  been  taken  by  my  noble  and  learned  friend.  I  do  not  think  there  is  in  this 
record  any  averment  upon  that  head  sufficient  to  call  for  a  reduction  of  this  suit.  And  I  really 
must  say,  that  although,  according  to  a  remark  which  I  made  in  the  outset  of  these  few  observ- 
ations, we  are  not  competent  here  to  enter  upon  any  questions  of  fact,  and  to  speculate  upon  how 
those  questions  are  likely  to  be  disposed  of,  should  we  reverse  this  judgment,  and  send  the  case 
for  further  inquiry — I  must  say,  I  cannot  conclude  the  observations  with  which  I  have  troubled 
your  Lordships  without  expressing  my  opinion  that  it  is  a  fortunate  circumstance  that  we  have 
come  to  this  result.  I  can  imagine  nothing  more  intolerable  than  an  inquiry  would  be  as  to  facts 
that  took  place  considerably  above  60  years  ago  in  another  hemisphere,  where  all  the  witnesses 
must  needs  be  persons,  if  any  continue  to  hve,  of  a  very  advanced  age,  and  where  the  inquiry 
into  those  circumstances  would  be,  in  my  apprehension,  all  but  absolutely  incapable  of  being 
conducted  with  any  chance  of  arriving  at  a  successful  conclusion.  I  heartily  lament  that  so  much 
time  has  been  expended  here  and  elsewhere— that  so  much  anxiety  has  been  undergone  by  very 
deserving  parties — that  so  much  money  has  been  unhappily  expended  by  those  parties ;  and  that 
so.  many  charges  have  been  brought  against  individuals  who  have  always  occupied  not  only  a 
respectable  station  in  society,  but  with  a  character  unimpeached.  I  cannot  help  feeling  very 
great  sorrow  that  such  things  should  have  taken  place.  It  is  not  for  me  to  make  any  remarks 
upon  the  conduct  of  Mr.  Patrick,  the  party  principally  implicated  in  these  charges.  I  can  only 
say,  that,  without  intending  to  whisper  one  word  against  that  individual,  in  the  respectability  of 
whose  character  I  believe  all  who  have  spoken  upon  the  subject — I  may  even  say  on  all  sides — 
have  been  inclined  to  concur — I  must  say,  that  I  somewhat  regret  that  he  should  have  under- 
taken, though  I  have  no  doubt  he  did  it  with  the  best  of  motives,  the  task  of  acting  as  guardian 
to  this  infant,  when  the  necessary  consequence  was  his  placing  himself  in  a  situation  which  was 
encumbered  with  somewhat  inconsistent  and  somewhat  conflicting  duties.  I  believe  it  is  not  a 
situation  peculiar  to  Mr.  Patrick.  I  believe  it  is  a  course  too  frequently  pursued  in  the  northern 
part  of  this  island,  that  men  of  business  do  not  always  see  not  merely  the  great  propriety,  but, 
for  their  own  sakes,  and  for  the  sakes  of  all  those  who  are  concerned,  the  all  but  necessity  of 
keeping  separate  functions,  as  much  as  possible,  separate  and  distinct. 

Lord  St.  Leonards. — My  Lords,  this  case  has  been  so  very  fully  entered  into  by  my  noble 
and  learned  friends,  that  I  shall  endeavour  to  compress  the  observations  which  I  have  to  address 
to  your  Lordships  within  as  short  a  compass  as  I  possibly  can.  The  first  question  is  with  respect 
to  the  competency  of  the  Court  below.  Now,  without  at  all  meaning  to  deny  that  a  judgment 
even  of  this  House  may  indirectly  be  treated  as  a  nullity,  where  the  case  shews  manifest  gross 
direct  fraud,  before  another  Court,  it  does  not  appear  to  me,  having  looked  into  all  the  author- 
ities which  are  accessible  in  the  journals  of  this  House,  that  it  is  very  doubtful  whether  the  pro- 
ceeding in  the  Court  below  was  in  this  case  competent.  It  must  not  be  understood  that  there 
would  be  any  denial  of  justice,  according  to  the  opinion  I  express,  even  if  it  could  be  maintained, 
because  the  only  question  is — Whether  the  party  should  have  gone  to  the  Court  below,  or  have 
come  to  this  House  ?  Certainly,  on  going  through  the  cases  in  the  journals,  it  appears  exceed- 
ingly doubtful  whether  the  proceeding  ought  not,  in  the  first  instance,  to  have  been  in  this  House. 
And  the  result  of  the  case  itself,  upon  examination,  shews  how  proper  it  would  have  been  to  have 
originated  the  proceeding  in  this  House,  because  the  Court  below  really  was  not  competent  to 
ascertain  the  grounds  upon  which  the  judgment  of  this  House  proceeded  in  deciding  the  case  in 
1808;  whereas  the  House  itself  would  have  been  competent,  by  means  of  what  it  could  glean 
from  its  own  judgment,  and  from  its  knowledge  of  the  subject,  to  deal  with  the  case  as  it  was  put 
forth  in  the  new  shape  in  which  it  was  brought  before  the  Court  below.  I  have  got  a  list  of  all 
the  cases  here.  But  as  I  think  that  that  is  a  point  which  does  not  now  call  for  your  Lordships' 
decision,  I  do  not  propose  to  enter  into  it.  But  the  last  case,  of  Blake  v.  Foster,  well  shews  the 
difficulty  which  exists  in  such  cases,  for  there,  after  a  decree  in  Ireland,  the  parties  came  to  this 
House,  wishing  to  impeach  the  judgment  of  this  House,  and  they  were  sent  to  the  Court  of  Chan- 
cery in  Ireland.  The  Lord  Chancellor  of  Ireland  refused  to  hear  them,  and  dismissed  the  pro- 
ceedings, with  liberty  to  apply  to  this  House,  although  the  matter  was  sent  from  this  House. 
And  the  ground  of  that  decision  was  this — that  he  had  no  means  of  ascertaining  what  were  the 
grounds  upon  which  that  judgment  had  been  reversed,  and  therefore  could  not  judge  upon  the 
new  matter  introduced,  or  upon  the  new  claim  set  up.  There  was  an  appeal  from  that  very 
decision  to  this  House,  and  that  decision  was  ultimately  affirmed  by  this  House.  And  there, 
although  it  seems  to  be  rather  reasoning  in  a  circle,  yet  it  really  amounted  to  this,  that  the  Lord 
Chancellor  in  Ireland  was  perfectly  justified  in  the  result  in  sending  the  matter  in  the  first 
instance  to  this  House,  where,  be  it  observed,  the  merits  were  never  entered  into.  It  was 
merely  a  question  of  the  competency  of  the  Court  m  Ireland,  and  that  Court  having  declared 
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itself  incompetent,  it  was  remitted  to  this  House,  and  this  House  held  that  that  was  a  proper 
judgment. 

Now  it  so  happens,  that  from  the  nature  of  the  jurisdiction  in  Scotland,  (it  does  not  happen, 
generally  speaking,  in  this  country,  except  by  way  of  demurrer,  which  stands  upon  different 
grounds,)  preliminary  defences  are  allowed,  and  therefore,  at  all  events,  there  has  been  no  great 
mischief,  and  certainly  no  denial  of  justice,  in  the  course  which  has  been  taken  in  this  case,  for, 
if  the  appellant  had  come  in  the  first  instance  to  this  House,  the  House  would  not  have  entered 
upon  the  general  merits  till  they  had  ascertained  whether  there  was  Such  a  case  as  would  entitle 
the  appellant  to  go  into  the  general  matter,  with  a  view  to  reverse  the  former  decision  of  this 
House.  The  judgments  of  this  House,  in  the  particular  cases  in  which  judgments  have  been 
given,  can  never  be  impeached  except  by  act  of  parliament,  unless  some  case  of  gross  fraud  can 
be  brought  forward  in  order  to  enable  the  House  itself  to  set  aside  the  proceedings  on  that 
ground.  The  case  of  Tommey  v.  White  is  an  instance  of  that.  There  the  fraud  was  upon  the 
House  itself.  But  the  fraud  would  not  be  less  in  this  case  upon  the  House  itself.  There  would 
equally  be  fraud  on  this  House  if  there  were  fraud  in  the  Court  below,  because  the  proceedings 
in  this  House  were  carried  on  in  the  precise  form  in  which  they  had  been  carried  on  in  the 
Court  below,  and  therefore  this  House  was  as  much  defrauded  out  of  its  judgment,  if  there  was 
a  fraud,  as  the  Court  below  was  defrauded  out  of  its  judgment.  The  preliminary  defences,  which 
are  admitted  by  the  Courts  in  Scotland,  enable  the  same  thing  to  take  place  in  those  Courts. 
For  example,  in  this  very  case  preliminary  defences  are  taken,  the  consequence  of  which  is,  that 
after  the  original  summons  and  the  supplemental  summons,  and  the  amendments  of  both  in  the 
Court  below,  setting  forth  the  whole  case,  which  the  appellant  could  make  out,  and  the  grounds 
upon  which  he  claimed  relief,  and  the  evidence  by  which  he  attempted  to  support  his  case,  that 
claim  was  met  by  preliminary  defences,  and  the  whole  proceedings  being  before  the  Court  below, 
the  question  comes  immediately  to  this— Has  the  appellant  made  such  a  pritnd  facie  case  as 
would  entitle  him  to  the  relief  which  he  prays,  assuming  that  the  Court  has  jurisdiction  ?  And 
the  Court  below  came  to  the  conclusion  that  he  had  not  made  out  such  a  case  as  would  entitle 
him  to  any  relief.     And  now  the  question  comes  before  the  House. 

I  have  already  stated  that  it  would  have  been  very  difficult  for  the  Court  below  to  ascertain 
upon  what  grounds  the  case  was  decided  against  the  appellant  in  the  year  1 808 ;  and  in  my  view 
that  was  a  very  sufficient  reason  for  the  Court,  if  it  had  done  so,  to  have  rejected  at  once  the 
claim  of  the  appellant,  and  to  have  referred  it  to  this  House.  I  have  looked  with  great  anxiety 
to  ascertain  what  was  the  real  ground  of  the  decision  in  1808  ;  and  certainly  it  is  not  very  easy 
to  come  to  a  satisfactory  conclusion  upon  that  point ;  but  I  think  I  have  satisfied  myself  of  two 
points  at  least.  I  am  satisfied  upon  the  first  point,  namely,  that  the  case  was  really  decided 
upon  alienage.  And  the  second  point,  upon  which  I  entertain  a  very  strong  impression,  is  this, 
that  if  the  question  of  domicile  had  been  brought  before  the  House  at  that  time  and  established, 
as  the  law  then  stood,  this  House  would  have  decided  the  case,  with  the  question  of  domicile 
before  them.  Be  it  remembered,  that  although  we  have  now  the  decision  in  Munro  v.  Munro^ 
that  case  had  not  been  at  that  time  decided,  and  that,  therefore,  what  is  now  law,  was  not  then, 
at  least,  known  to  be  the  law  by  any  lawyer  certainly  in  this  country.  Therefore  it  is  my  strong 
impression,  looking  at  the  state  of  the  law  at  that  period,  that  if  the  domicile  had  been  actually 
alleged  and  proved,  the  decision  would  have  been  precisely  that  at  which  this  House  arrived. 
Now,  with  regard  to  the  grounds  of  that  decision,  it  is  very  material  to  see  how  the  case  was 
decided  ;  and  so  far,  I  must  confess  that  I  sympathize  with  the  appellant,  that  this  case  having 
been  conducted  at  very  great  expense,  after  the  lapse  of  a  great  many  years,  I  cannot  help 
feeling  a  great  desire  to  satisfy  him  that  this  case  has  been  very  attentively  considered,  and  that 
the  decision  of  this  House  has  not  been  arrived  at  without  very  great  care  and  caution.  From 
the  printed  case  your  Lordships  must  be  aware  that  the  question  of  domicile  was  not  lost  sight 
of  in  the  case  of  the  appellant,  when  it  was  before  your  Lordships*  House  in  the  year  1808.  In  the 
printed  case  your  Lordships  will  find  that  the  appellant  contended  that  the  status  of  legitimacy 
was  not  dependent  upon  the  will  of  his  father,  but  it  was  to  be  determined  by  the  public  law  of 
Scotland,  to  which  his  father  was  subject,  and  that  his  father  was  not  an  American  solely,  inas- 
much as  both  by  reason  of  origin,  and  from  having  property  in  Scodand,  he  was  a  subject  of  the 
jurisdiction  of  the  Courts  in  Scotland.  Then  the  present  appellant  relied  on  the  domicile  in 
Scotland,  and  argued  upon  the  lex  loci  there  ;  and  he  stated  that  the  law  of  the  parent's  domicile 
must  be  the  only  law  to  regulate  the  succession  to  estates,  because  the  law  of  each  country  decides 
according  to  its  own  rules,  and  exercises  jurisdiction  over  all  its  subjects,  under  whatever  circum- 
stances and  in  whatever  state  they  were  bom. 

So  that  I  think,  in  the  first  place,  it  is  quite  clear  that  the  question  of  domicile  was  not  lost 
sight  of.  How  could  it  be  lost  sight  of,  if  you  look  at  the  counsel — both  the  Scotch  counsel  and 
the  English  counsel — who  were  engaged  in  that  case,  and  the  questions  that  were  raised  and 
elaborately  argued  ?  The  very  first  question  which  the  counsel  of  that  day  would  have  asked 
would  have  been — ^Where  is  the  domicile  ?  They  knew  that  he  was  a  Scotchman  by  birth — ^they 
knew  that  he  had  a  Scotch  estate — they  knew  that  the  boy  had  been  sent  to  Scotland ;  therefore 
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it  is  utterly  impossible  to  believe  that  the  learned  counsel  of  that  day — counsel  of  the  first 
eminence — could  have  prepared  the  case  and  argued  the  question — both  the  Scotch  counsel  in 
the  Court  below,  and  the  counsel  of  the  English  bar  before  your  Lordships*  House — ^they  never 
could  have  argued  this  case,  without  considering  the  question  of  domicile  as  one  that  ought  to 
be  presented  to  the  House. 

Upon  what  grounds  the  House  itself  decided,  we  must  collect  as  well  as  we  can  from  what 
has  ^Uen  from  learned  Judges  in  subsequent  cases.     In  the  opinions  delivered  in  the  Strath- 
more  Peerage  case — ^4  W.S. — Lord  Eldon,  after  stating  the  circumstances  of  that  case,  says  : — 
'*  Under  the  circumstances,  it  does  appear  to  me,  attending  to  the  principle  which  this  House 
meant  to  maintain  in  Skedden  v.  Patrick^  that  without  deciding  at  all  what  would  be  the  con- 
sequences of  a  person  married  in  Scotland  before  the  Union,  or  persons  married  in  Scotland 
since  the  Union,  or  persons  removed  from  Scotland  domiciled  elsewhere,  and  going  to  Scotland 
and  obtaining  a  domicile,  and  marrying  in  Scotland — without  determining  those  points  at  all, 
but  recollecting  the  state  and  condition  of  these  parties,  and  the  fact  that  the  father  was  a 
British  Peer,  and  looking  to  the  effect  of  the  Act  of  Union,  I  am  bound  to  tender  to  your  Lord- 
ships my  humble  opinion  that  this  child  is  not  a  legitimate  child.'*     I  am  not  quite  satisfied  as 
to  what  the  noble  and  learned  Lord  meant  in  that  case,  but  I  think  there  can  be  no  doubt  that 
bs  considered  that  illegitimacy  was  a  bar  in  Skedden  v.  Patrick.     But  Lord  Redesdale  is  more 
distinct,  and  he  says  : — "  I  do  not  enter  into  the  question,  whether  if  this  marriage  had  been 
celebrated  in  Scotland,  it  might  have  had  the  effect  of  legitimating  the  child,  because  I  think  it 
is  not  necessary ;  but  I  must  say  that  I  cannot  conceive  how  it  could  have  that  effect.     In  the  case 
of  Skedden  v.  Patrick,  it  was  determined  that  a  child  illegitimate  in  the  United  States  of  America 
was  not  capable  of  inheriting  in  Scotland.     It  has  been  stated  that  that  was  decided  on  the 
ground  that  he  was  bom  an  alien.    Why  was  he  born  an  alien  ? "     Lord  Redesdale  says,  it  is 
stated  that  the  decision  of  this  case  in  the  year  1808  was  because  he  was  an  alien  ;  and  then  the 
noble  and  learned  Lord  asks  :— "  Why  was  he  bom  an  alien  ?    Because  the  law  of  America 
touched  him  at  his  birth,  and  the  retrospective  effect  of  the  law  of  Scotland  could  not  alter  that 
character  which,  at  its  birth,  attached  upon  him.'    That  was  the  true  reason  why  he  was  an 
alien.     Lord  Redesdale  was  a  party  to  that  decision.     Every  one  knows  how  elaborately  he  con- 
sidered the  cases  that  came  before  him ;  and  here  we  have  a  clear  and  distinct  statement  of 
what  was  the  true  ground  of  the  decision.     I  do  not  apprehend  that  any  serious  doubt  can  be 
entertained  upon  the  question  what  the  decision  was.     But  your  Lordships  will  find,  that  in  the 
case  of  Rose  v.  Ross,  4  W.  S.,  296-7,  the  same  ground  is  taken.    And  in  the  same  volume,  App. 
No.  4,  p.  57,  Lord  Cringletie  makes  this  observation  in  Rose  v.  Ross : — "  Natural  children  do 
not  belong  to  the  reputed  father,  nor  do  they  take  their  domicile  from  him.    They  belong  to  the 
mother,  whose  domicile  is  theirs,  and  whose  settlement,  in  case  of  poverty,  is  theirs.**     Then, 
farther  on,  he  says  : — "  I  think  that  Lord  Redesdale' s  idea  in  the  case  of  Shedden  is  correct,  and 
equally  applies  to  this  one,  that  the  law  of  England  touched  the  defender  at  his  birth,  and  the 
retrospective  character  of  the  law  of  Scotland  could  not  alter  status.**     The  case  of  Rose  v.  Ross 
was  originally  before  Commissaries,  who  gave  some  very  learned  judgments,  which  are  to  be 
found  in  4  W.  S.  App.  No.  3.     In  p.  41,  Mr.  Commissary  Tod  says  : — "  In  Shedden's  case 
the  marriage  was  contracted  in  America,  the  law  of  which  country  does  not  recognize  legiti- 
mation by  subsequent  marriage."    And  Mr.  Commissary  Ferguson  gives  an  opinion  to  the  same 
effect. 

In  the  later  case  of  Munro  v.  Munro,  in  1840,  where  the  Lord  Justice  Clerk  and  four  other 
Judges  held  the  domicile  to  be  in  England,  they  said  they  did  not  consider  the  question,  that  up 
to  the  time  of  the  marriage  he  was  incontestably  a  domiciled  Scotchman.  Even  upon  this  sup- 
position, however,  they  thought  the  pursuer  must  have  had  difficulties  to  encounter  which  had 
not  yet  been  resolved  by  any  clear  authority  in  the  law  of  either  country.  Some  of  the  dicta  in 
the  ultimate  decision  of  the  cases  of  Shedden,  Strathmore,  and  Ross,  seemed  to  point  to  a  con- 
clusion against  her,  while  others  of  the  very  highest  authority  in  the  more  recent  case  of  Sir 
George  Warrender  had  rather  a  contrary  bearing.  In  the  revised  case,  at  p.  74,  you  will  find 
there  the  Lord  President  making  these  observations : — "  As  to  the  domicile  of  the  putative 
father,  I  cannot  think  that  either  his  past,  future,  or  present  domicile  can,  or  ought  to  have,  any 
effect  on  the  state  of  the  bastard.  The  father  is  not  regarded  in  law  as  his  father ;  therefore 
nothing  in  the  putative  father's  domicile  can  affect  the  status  of  bastardy  impressed  upon  the 
child  by  birth.**  "In  short,**  the  Lord  President  says,  "  I  cannot  see  the  smallest  connection 
between  the  status  of  the  bastard,  and  either  the  previous  or  the  subsequent  domicile  of  his 
putative  father.  The  child  in  England  was  bom  a  bastard,  and  it  cannot  make  any  difference 
whether  his  putative  father  was  a  Scotchman,  a  Frenchman,  or  a  Turk.'*  Then  he  quotes  the 
opinions  of  Lord  Eldon  and  Lord  Redesdale,  in  the  Strathmore  Peerage  case,  and  says  that  he 

entirely  agrees  with  them. 

The  result,  therefore,  is  to  shew,  {Munro  v.  Munro  not  having  then  been  decided,)  that  not 

only  at  the  time  that  this  case  was  decided  in  this  House  in  1808,  but  in  much  later  cases,  until 

Munro  v.  Munro,  it  was  still  considered  by  very  learned  persons  that  the  domicile  of  the 
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putative  father  could  not  affect  the  status  of  the  child.  Now,  that  would  be  at  once  a  defence  as 
regards  what  is  called  the  concealment  of  the  domicile ;  for  if  this  case  was  decided  irrespectively 
of  the  domicile,  then  cadit  quastio.  And  supposing  it  were  not  so,  and  that  great  doubts  were 
entertained  upon  that  question,  then  to  say  that  a  gentleman  in  the  situation  of  Mr.  William 
Patrick  was  to  know  what  the  law  was,  and  th^  importance  of  the  question  of  domicile,  when 
none  of  the  learned  lawyers  who  were  consulted  upon  the  case  had  found  it  out — ^wfa«n  there  was 
no  pretence  for  concealment — when  all  the  private  letters  which  are  now  brought  forward  between 
him  and  Robert  Patrick,  and  between  him  and  John  Patrick — ^letters  which  were  never  intended 
to  see  the  light— shew  that  he  really  believed  the  boy  to  be  illegitimate — how  can  it  be  said  that 
there  was  fraud  in  the  concealment  of  the  domicile  ? 

Now,  before  I  consider  the  question  of  alienage,  let  us  look  a  little  at  the  question  of  domicile. 
Every  act  proved  in  the  case  as  regards  domicile  is  against  the  Scotch  domicile.  If  a  Scotch 
domicile  existed,  it  was  not  from  any  act  that  he  ever  did,  but  from  something  passing  in 
his  own  mind  which  he  has  communicated  so  as  to  be  able  to  impress  every  Court  of 
Justice  with  the  belief  of  his  intention  to  return  to  his  native  country.  For  what  are  bis  acts  ? 
Look  at  the  whole  of  his  life.  He  goes  to  America.  No  doubt  he  meant  originally  to  return; 
but  after  all  his  troubles  in  America,  which  are  entered  into  in  these  papers  in  very  needless 
and  expensive  detail,  and  which  have  not  the  slightest  bearing  upon  the  case,  he  goes  to 
Bermuda,  and  it  is  said  that  he  returned  to  America  only  to  wind  up  his  affairs.  But  look  at 
his  acts.  What  does  he  do  ?  Instead  of  returning  to  Scotland  after  he  has  wound  up  his  affairs^ 
he  resides  for  a  great  number  of  years  in  America.  He  has  there  an  establishment.  He  has 
two  families,  in  point  of  fact,  by  different  women,  for  he  had  a  girl  by  another  woman,  that  girl 
being  several  years  older  than  the  children  by  the  lady  whom  he  subsequently  married.  These 
are  acts  which  at  best  shew  something  like  an  intention  to  remain  where  he  was.  What  anyone 
act  did  he  ever  do  shewing  an  absolute  intention  to  return  to  this  country  ?  In  the  first  place, 
the  mere  possession  of  the  landed  estate  in  Scotland  was  no  act  of  his.  It  descended  to  him, 
and  that  is  really  of  no  importance.  His  father's  house  does  not  seem  to  have  been  upon  the 
estate,  and  that  was  sold  very  soon  after  the  father  died.  He  himself  had  been  in  Scotland  for 
a  year  and  a  half  on  one  occasion  in  his  father' s  lifetime,  but  he  never  returned  to  Scotland  after 
he  became  himself  the  owner  of  the  estate.  That  does  not  look  like  an  intention  to  settle  in 
Scotland.  He  was  not  a  very  young  man.  He  had  no  house  in  Scotland,  at  any  one  period  of 
time,  to  whi9h  he  could  have  returned.  The  house  which  his  father  occupied  in  his  lifetime  did 
not  descend  to  him.  He  never  took  any  step  to  obtain  a  house.  Therefore,  if  Mr.  William 
Patrick,  as  a  man  of  the  world,  had  formed  his  judgment  from  all  the  circumstances  as  far  as 
Mr.  Shedden's  acts  went,  he  would  have  decided  against  the  domicile.  Look  at  the  last  act  of 
Mr.  Shedden  himself.  Look  at  his  acts  on  his  deathbed.  How  does  he  describe  himself  in  his 
will  ?  He  describes  himself  simply  and  only  of  New  York.  Is  that  the  way  in  which  a  man 
would  describe  himself,  who  considered  that  the  tie  between  himself  and  Scotland  had  never 
been  rent — who  meant  to  die  with  love  of  country  and  thoughts  of  home  ?  What  does  he  do  ? 
It  is  true  that  he  desires  that  the  boy,  his  son,  shall  be  sent  to  Scotland.  Why  ?  Certainly 
not  because  of  his  domicile  being  there,  but  because  Mr.  William  Patrick,  to  whom  he 
meant  to  intrust  him,  was  resident  in  Scotland,  and  for  no  other  reasons.  He  does  not 
insist  upon  his  wife  going  there :  he  has  no  anxiety  upon  that  account.  He  does  not  say 
to  his  wife—"  Go  to  Scotland,  and  there  you  will  find  a  home.  I  have  an  estate  there.  Go, 
and  live  there  with  your  boy.''  He  says  no  such  thing.  He  takes  from  her  the  whole  care 
and  guardianship  of  his  boy.  He  sends  him  to  Scotland,  it  is  true,  but  leaves  his  wife, 
whom  he  had  just  married,  in  America.  He  had  never  made  her  very  fond  of  Scotland ; 
for  she  is  so  little  impressed  with  any  desire  to  go  to  Scotland,  that,  within  some  two  or  three 
months  she  is  married  again  to  a  gentleman,  who,  I  believe,  was  in  the  naval  service  of  America, 
and  who  was  certainly  not  a  very  likely  person  to  go  and  settle  in  Scotland.  But  then,  further, 
he  does  not  even  dispose  of,  or  even  advert  to,  his  estate  in  Scotland.  And  it  is  a  most  remark* 
able  circumstance,  that,  while  he  does  by  his  will  dispose  of  the  property  that  he  had  acquired 
in  New  York,  he  leaves  this  property  to  take  its  chance,  according  to  its  destination,  without 
attempting  to  exercise  any  right  of  ownership  over  it,  and  without  shewing  a  disposition  to  fix 
his  own  domicile,  or  to  refer  in  any  manner  to  his  domicile  as  being  in  Scotland.  I  think,  there- 
fore, that  if  it  were  now  a  question  upon  the  evidence  before  the  House,  whether  the  domicile  was 
in  Scotland  or  in  America,  the  strong  impression  on  my  mind  would  be,  that  it  was  an  American 
domicile  and  not  a  Scotch  one.  Some  expressions  in  letters  have  been  relied  upon,  but  they  are 
not  sufficient  Nobody  can  doubt  that  this  gentleman  had,  fi'om  his  long  residence  there, 
acquired  a  domicile  in  America.  Whether  that  was  his  sole  domicile  or  not  is  the  question,  and 
I  am  strongly  inclined  to  think  that  it  was. 

It  appears  to  me,  therefore,  that  there  was  no  fraud  whatever  on  the  part  of  Mr.  William 
Patrick  in  concealing  the  domicile.  I  believe  his  impression  was  that  it  was  an  American  domi- 
cile. Look  at  this  circumstance.  Mr.  Shedden  had  made  three  gentlemen  in  New  York 
executors  under  his  will  —  gentlemen  moving  in  different  stations  in  life.     One  of  them  a 
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physician,  another  a  merchant,  and  his  own  nephew,  also  a  merchant — all  of  them  resident  in 
New  York.  There  was  also  Mr.  Colden,  an  American  lawyer,  whose  opinion  is  set  forth  in  this 
case.  He  had  lived  in  New  York,  and  was  a  friend  of  Mr.  Shedden's,  and  he  must  be  supposed 
to  have  known  something  about  the  domicile  as  well  as  about  the  prior  marriage.  And  ne  was 
a  witness  to  the  will.  We  know  how  conversant  American  lawyers  are  with  questions  of  domi- 
cile. Is  it  possible  that  this  gentleman  must  not  have  known  what  the  fact  was,  in  the  sort  of 
general  way  in  which  I  am  now  looking  at  it ;  not  with  the  scrutiny  of  a  lawyer,  but  in  order  to 
see  whether  fraud  can  be  fixed  on  Mr.  William  Patrick  ?  Must  not  these  circumstances  hav6 
been  generally  known  to  Mr.  Colden,  who  was  resident  in  New  York  ?  Does  any  one  suppose 
that  this  gentleman*  s  domicile  could  have  been  established  as  a  Scotch  domicile  after  he  had 
been  resi£ng  in  America  for  35  years,  and  had  never  been  in  the  habit  of  expressing  a  wish  to 
return  to  his  native  country  ?  But  supposing  that  his  domicile  was  in  Scotland,  while  he  was  a 
resident  in^America  for  35  years,  without  expressing  an  earnest  desire  and  intention  of  returning 
to  his  native  country,  I  think,  nevertheless,  that  may  be  left  entirely  out  of  the  question. 

Now,  assuming  the  House  to  have  decided  this  case  on  the  question  of  alienage,  my  very  clear 
opinion  is,  that  they  decided  it  properly  on  that  point  alone.  I  entertain  as  clear  an  opinion  as 
I  ever  did  upon  any  point,  that  this  gentleman,  the  appellant,  is  an  alien  by  birth.  The  only 
question  is — ^whether  he  is  saved  by  the  Statute  of  Geo.  11.  operating  by  means  of  the  marriage  ? 
Now,  when  you  come  to  contrast  the  Statute  of  Anne  with  the  Statute  of  Geo.  il.,  you  will  see 
in  what  very  opposite  directions  they  went.  The  Statute  of  Anne  desired  to  add  to  the  popula- 
tion of  the  country,  and  let  in  a  flood  of  persons  as  natural  born  subjects,  stating  that  the  wealth 
of  the  country  depended  on  its  population.  That  was  found  to  be  exceedingly  inconvenient, 
and  then  came  the  Act  of  Geo.  11.,  which  is  a  restrictive  act  as  regards  the  benefits  conferred 
upon  the  children  of  natural  born  subjects,  who  would  otherwise  be  aliens.  It  is  important  to 
observe  the  alteration  in  the  language.  The  Statute  of  Anne  speaks  of  parents  generally — both 
of  them ;  but  the  Statute  of  Geo.  11.  confines  it  to  the  father,  and  savs  nothing  whatever  about 
the  mother.  Therefore  you  are  forced  to  look  at  the  status  of  the  lather  without  reference  to 
that  of  the  mother.  Then  the  words  are  free  from  all  ambiguity  of  any  sort  or  kind,  that  the 
child,  in  order  to  have  the  benefits  of  a  natural  bom  subject,  must,  at  the  time  of  his  birth,  be 
the  child  of  a  natural  bom  subject.  Now  that  clearly  was  not  accidental,  for  it  happens  that 
there  are  several  provisoes  in  this  statute  providing  for  different  events,  and  that  in  every  single 
instance  the  same  term  is  used.  I  think  m  subsequent  parts  of  the  statute  the  time  of  the  birth 
of  the  child  is  referred  to  no  less  than  seven  times  with  reference  to  different  objects  of  the 
statute,  and  it  is  utterly  impossible,  as  a  matter  of  law,  to  read  the  words,  upon  which  reliance 
has  b^n  placed  by  my  noole  and  learned  friend,  in  any  other  sense  than  that  in  which  they 
must  be  read  in  the  subsequent  passages.  If  you  were  not  to  give  the  same  sense — ^that  is,  the 
literal  sense — to  them  in  the  subsequent  passages,  you  would  render  the  whole  act  of  parliament 
an  absurdity  and  a  nullity,  so  that  you  might  strike  it  out  of  the  Statute-Book  as  being  simply 
an  absurdity.  Now  observe  what  it  says.  After  having  declared,  that  in  order  to  enable  an 
alien  to  be  treated  as  a  namral  born  subject,  he  must,  at  the  time  of  his  birth,  although  a 
foreigner  bom,  be  the  son  of  a  father  who  was  a  natural  bom  subject,  it  goes  on  to  say,  **  Pro- 
vided always,  that  nothing  in  the  said  recited  act  of  the  ytb  year  of  Her  said  late  Majesty's  reign, 
or  in  this  present  act  contained,  did,  doth,  or  shall  extend,  or  ought  to  be  construed,  adjudged, 
or  taken  to  extend  to  make  any  children  bom  or  to  be  bom  out  of  the  liegiance  of  the  Crown  of 
England  or  of  the  Crown  of  Great  Britain  to  be  natural  bom  subjects  of  the  Crown  of  England 
or  of  Great  Britain,  whose  fathers,  at  the  time  of  the  birth  of  such  children  respectively,  were  or 
shall  be  attainted  of  high  treason  by  judgment,"  and  so  on.  There  are  manv  other  provisions, 
which  it  is  not  necessary  to  enter  into,  but  those  words  are  repeated  no  less  than  seven  times  in 
subsequent  passages.  Now  take  that  one  case.  You  cannot  possibly  give  anything  but  a 
titeral  meaning  to  these  words.  If,  at  the  time  of  the  birth  of  tne  child,  the  father  had  been 
adjudged  guilty  of  hieh  treason,  the  child  was  not  to  be  a  natural  bom  subject.  Nothing  could 
be  more  reasonable  than  that.  You  must  take  the  words  as  you  find  them,  and  you  must  read 
them  exactly  in  the  sense  in  which  they  strike  the  eye  at  first ;  and  that,  I  apprehend,  is  exactly 
the  sense  in  which  the  Legislature  meant  they  should  be  read. 

Consider  what  would  be  the  effect  as  regards  a  legitimate  and  illegitimate  child.  Nobody  will 
dispute  that  under  that  act  a  legitimate  child,  the  child  of  a  natural  born  subject,  becomes  a 
natural  born  subject  from  the  moment  of  his  birth — that  is  beyond  all  doubt.  Supposing  his 
father  at  the  time  to  have  been  guilty  of  high  treason,  then  he  remains  an  alien.  That  is  the 
case  of  a  legitimate  child.  Now  look  at  the  case  of  an  illegitimate  child.  If  you  strike  out  the 
words  ''at  the  time  of  the  birth/'  and  you  look  to  the  time  of  the  subseauent  marriage,  you  then 
place  him  upon  a  different  footing  from  the  moment  of  his  birth  ;  for  although  bis  father  at  the 
time  should  have  been  guilty  of  high  treason,  the  child  would  not  lose  the  right  which  the  statute 
gave  him  ;  and  therefore,  if  at  any  subsequent  period  the  father  married  the  mother  of  the  child, 
so  that,  by  the  effect  of  the  law  of  Scotland  acting  retrospectively,  the  child  became  legitimate, 
he  would  gain  the  benefit  given  by  the  act.    This  does  not  rest  upon  fiction — it  is  substance.    It 
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is  material  to  the  safety  of  the  realm  that  you  should  not  have  aliens  become  natural  bom 
subjects  whose  fathers  may  have  been  traitors  to  their  country.  Here  is  an  express  exclusion 
from  great  benefits  given  by  the  mother  country  to  the  children  of  natural  bom  subjects.  But 
in  the  case  of  an  illegitimate  child,  if  you  do  not  give  the  same  construction  to  the  words,  you  are 
driven  at  once  to  the  necessity  of  saying,  that  a  subsequent  marriage  would  give  to  the  illegitimate 
child  of  a  father  who  was  a  traitor  at  the  time  of  the  birth  of  his  child,  a  benefit  which  no 
legitimate  child  would  ever  take.  Does  anybody  imagine  that  the  legislature  meant  to  gyve  to 
an  illegitimate  child  a  higher  privilege  than  belongs  to  legitimate  children,  or  that  any  distinction 
was  taken  between  them  ?  You  must  remember  that  the  case  for  which  the  act  of  parliament 
intended  to  provide  is  this  :— The  child  is  born  an  alien,  and  an  alien  he  would  remain  to  the 
hour  of  his  death,  as  regards  this  country,  but  for  that  act.  Before  he  can  take  the  benefit  of 
that  act,  you  must  shew  that  his  father  was  a  natural  bom  subject.  And  if  he  has  no  father, 
then,  of  course,  he  is  not  entitled  to  the  benefit  of  the  act  of  parliament  He  cannot  predicate 
of  himself  that  he  had  a  father  who  at  the  time  of  his  birth  was  a  natural  bom  subject.  Upon 
this  part  of  the  case  the  Dean  of  Faculty  raised  a  difficulty,  with  respect  to  which  I  must  confess 
I  do  not  quite  follow  him.  He  said,  that  if  we  were  to  put  this  interpretation  upon  it,  then  a 
man  marrying  a  woman  would  adopt  all  her  illegitimate  children,  supposing  she  had  several  by 
different  men.  I  do  not  go  that  length,  because  that  involves  the  question  of  recognition  and 
acknowledgment  That  is  a  difficulty  which  I  do  not  feel,  and  I  cannot  understand  how,  under 
this  act  of  parliament,  it  is  possible  to  give  to  an  illegitimate  child,  who  at  the  time  of  his 
birth  was  considered  to  have  no  father,  the  benefit  of  this  law. 

Now,  as  regards  the  question  of  the  operation  of  the  Scotch  law,  I  think  the  case  which  was 
cited  at  the  bar  certainly  decides  this.  It  had  always  been  supposed,  when  you  carried  back,  or 
when  you  were  supposed  to  carry  back,  the  legitimation  to  the  birth  of  the  child,  a  subsequent 
marriage,  that  is,  a  marriage  subsequent  to  the  birth  of  a  third  person,  would  prevent  the 
operation  of  that  rule.  So  it  must  have  been.  The  legitimation  only  takes  place  from  the  time 
of  the  marriage.  Therefore,  so  far  as  that  authority  goes,  it  does  shew  that  here  there  could  be 
no  relation  back  to  the  time  of  the  birth. 

Upon  the  question,  therefore,  of  authority,  as  well  as  upon  the  question  of  domicile,  I  think 
the  case  of  the  appellant  entirely  fails  ;  and  I  think  that,  upon  the  facts  of  the  case,  there  is  not 
any  pretence  for  the  charge  of  fraud  against  Mr.  William  Patrick  upon  the  question  of  domicile. 
My  strong  impression  is,  that  the  House  decided  this  case  upon  the  question  of  alienage,  and 
upon  that  question  alone,  and  that  it  would  have  come  to  the  same  decision  if  the  domicile  had 
been  alleged  and  proved  to  have  been  in  Scotland.  And  having  made  these  observations  upon 
the  questions  which  have  been  raised  in  this  case,  I  should  have  saved  your  Lordships  any 
further  trouble,  if  it  had  not  been  for  the  very  strong  charges  of  fraud  which  have  been  made 
against  Mr.  Patrick.  When  I  was  myself  at  the  bar,  and  had  occasion,  as  counsel  often  have 
occasion  under  their  instructions,  to  animadvert  severely  upon  individuals,  I  often  expressed  the 
satisfaction  that  I  felt,  that  if,  by  obeying  my  instructions,  I  had  gone  beyond  what  the  case 
justified,  I  knew  the  Court  would  set  the  party  right  when  it  came  to  pronounce  the  judgment 
And  if  the  Court  were  not  to  take  that  trouble,  it  would,  in  cases  where  persons  have  had  serious 
charges  made  against  them  which  have  been  without  foundation,  have  left  those  parties,  with  the 
benefit  of  the  decision  of  the  Court  in  their  favour  certainly,  but  wifti  a  slur  upon  their  character 
which  few  people  can  well  bear,  and  which  they  ought  not  to  be  subjected  to. 

Now,  a  great  many  charges  of  fraud  have  been  made  against  Mr.  Patrick.  I  am  bound  to 
say  at  once,  having  read  all  the  evidence  most  carefully,  I  cannot  see  the  slightest  reason  for 
saying  that  there  is  any  charge  of  fraud  made  out.  They  appear  to  have  intended,  in  case  the 
boy  had  acquired  the  estate,  to  charge  that  estate  with  sums  of  money  which  they  never  meant 
to  bring  against  Mr.  William  Shedden  himself,  if  he  had  lived.  But  that  is  not  a  fraud  com- 
mitted against  the  appellant,  although  they  did  intend  to  have  opened  an  account  if  they  could, 
and  to  have  charged  interest,  commission,  and  so  on,  in  order  in  some  measure  to  indemnify 
themselves  against  the  loss  of  the  estate.  One  grave  charge  of  fraud  which  has  been  made,  for 
which  there  is  not  the  slightest  foundation,  is,  that  there  had  been  a  forgery  committed  of  a  bond 
for  ;£4ooo.  There  is  clearly  no  foundation  for  that.  I  will  not  go  into  the  circumstances,  but  it 
is  perfectly  clear  that  there  was  no  fraud  at  all  as  regarded  the  bond  for  the  ;£4000.  In  the  next 
place,  a  charge  of  fraud  is  founded  upon  the  proceedings  with  reference  to  the  retonr.  Now,  if 
the  boy  was  not  the  heir,  Mr.  Robert  Patrick  was;  and  without  entering  into  any  discussion  as 
to  whether  he  was  or  was  not,  or  whether  it  was  necessary  that  there  should  be  a  retour,  (which 
has  been  disputed  by  very  learned  persons  at  the  bar,)  it  is  clear  that  retour  did  no  harm.  You 
do  not  find  any  trace  in  any  one  of  these  proceedings  of  that  retour  having  been  set  up  against 
the  right  of  the  infant  to  discuss  the  merits  of  the  question.  There  was  no  attempt  on  the  part 
of  Mr.  William  Patrick  to  set  up  that  retour  as  a  bar  to  the  right  claimed  by  the  infant  upon  the 
question  which  was  believed  to  be  the  only  one  to  be  tried.  I  think,  therefore,  that  it  is  intro- 
duced into  the  case  without  sufficient  ground.  Then  it  is  said  that  there  was  a  fraud  as  regards 
Mr.  Hugh  Crawfurd ;  and  it  certainly  was  represented  throughout  as  if  Mr.  William  Patrick  had 
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appointed  Hugh  Crawfurd — that  he  had  not  only  pulled  the  strings,  but  that  he  had  actually 
appointed  him  as  his  nominee.     How  is  the  fact  ?    We  see  by  the  documents  in  the  last  appen- 
dixy  that  nothing  could  have  been  more  regularly  carried  into  execution  than  the  appointment  of 
Mr.  Crawfurd,  by  a  considerable  number  of  the  relations  irrespective  of  Mr.  William  Patrick, 
and  that  Mr.  Crawfurd  himself  was  one  of  the  near  relations.     Not  a  particle  of  fraud  can 
attach  to  Mr.  Crawfurd.     Be  it  remembered  also,  that  this  is  a  charge  of  fraud  against  Mr. 
Williani  Patrick,  who  was  merely  an  agent  at  the  time,  himself  not  entitled  to  the  estate— not  a 
principal;  and  although,  no  doubt,  an  agent  may  be  guilty  of  fraud,  and  desirous  to  give  to  his 
principal  the  benefit  of  that  fraud,  yet  it  is  not  the  ordinary  course  of  things  that  a  fraud  should 
be  committed  by  an  agent  simply  for  the  benefit  of  his  principal.     Mr.  Crawfurd  was  properly 
and  regularly  appointed,  and  that  charge,  1  think,  wholly  falls  to  the  ground.     Then  it  is  said, 
and  I  was  very  much  surprised  to  hear  it  stated,  that  the  letter  which  was  written  by  Mr.  Shedden 
on  his  deathbed  was  a  forgery.     It  was  argued  with  very  great  zeal  that  that  letter,  written  by 
him  on  his  deathbed  in  the  year  1798,  was  a  forgery.     Now  that  is  a  most  serious  charge.     Re- 
n*ember  that  Mr.  William  Patrick  is  now  alive.     I  have  not  the  honour  of  knowing  him,  or  of 
having  had  the  slightest  communication  with  him.    I  did  not  know  that  such  a  person  was  in  exist- 
ence, but  he  must  be  a  gentleman  very  advanced  in  life.    Asa  lawyer,  his  character  must  be  very 
dear  to  him  ;  and  a  more  grave  charge  was  never  brought  against  any  person  at  the  bar  of  your 
Lordships'  House,  than  this  charge  against  Mr.  William  Patrick,  that  he  had  forged  a  letter  from 
his  uncle,  with  the  view  of  defrauding  that  uncle*s  son  of  an  estate  belonging  to  him  in  Scotland. 
Now,  of  course,  it  cannot  fail  to  strike  every  one  who  reads  these  papers  what  an  extraordinary 
charge  that  is,  because  the  original  summons  in  the  Court  in  Scotland  founded  itself  upon  that 
letter  in  so  many  words,  and  for  this  reason,  because  that  letter  stated  that  the  object  of  the 
marriage  was  to  place  the  mother  well  in  society ;  and  in  order  to  shew  what  the  intention  of  the 
testator  was,  that  letter  was  set  out  at  length,  besides  which  it  was  charged.     Now,  observe  the 
difference  of  this  charge.     It  was  actually  charged  in  the  original  summons,  that  Mr.  William 
Patrick  has  suppressed  that  letter.     When  we  come  to  the  supplemental  summons  it  is  there 
charged  again,  and  relied  upon ;  and  it  is  not  until  you  come  to  the  condescendence  that  you  find 
an  indirect  charge  that  this  letter  had  never  been  written;  and  could  not  be  relied  upon.     Now, 
nothing  can  be  more  clear  than  this,  that  that  charge  in  the  condescendence  was  not  justified  by 
the  interlocutor  upon  which  it  was  founded.   If  you  look  at  the  interlocutor,  you  find  it  only  goes 
upon  the  prior  marriage,  and  does  not  in  any  manner  authorize  the  party  to  introduce  any  charge 
of  fraud  as  regards  that  letter  of  1798.     There  never  was  a  charge  more  unfounded  than  that. 
It  is  proved  by  everything  that  that  letter  was  the  only  letter  that  gave  an  account  of  the  trans- 
mission of  the  ;£400,  and  that  letter  was  acted  upon  by  the  receipt  and  application  of  the  money. 
Mr.  John  Patrick,  in  writing,  tells  you  that  Mr.  William  Shedden  has  written  a  letter  (which  is 
produced)  to  his  nephew.     Mrs.  Vincent  herself,  in  her  letter  in  1799,  refers  to  the  letter  which 
was  written  by  Mr.  William  Shedden,  her  late  husband,  upon  his  deathbed,  to  Mr.  William 
Patrick.     That  letter  was  also  in  duplicate  and  triplicate.    And  the  mere  absence  of  that  letter 
after  so  great  a  length  of  time  amounts  to  nothing.     Indeed,  it  is  stated  by  Mr.  William  Patrick 
in  his  answers  to  the  condescendence,  that  he  delivered  that  letter,  with  others,  in  1823  or  1824, 
to  the  appellant  himself.     If  I  were  upon  a  jury,  and  asked  to  pronounce  upon  the  evidence 
before  me  whether  that  letter  was  proved,  I  should  hold  it  to  be  most  abundantly  proved,  and 
not  open  to  the  slightest  doubt  whatever,  much  less  to  its  being  the  foundation  of  a  charge  of 
forgery.    Another  ground  of  fraud  which  has  been  alleged  is,  that  Mr.  William  Patrick  having 
received  the  ^400  which  was  to  be  applied  for  the  boy,  that  was  withheld,  in  order  that  his  right 
might  not  be  tried.     Now,  how  does  that  stand  "i    The  money  was  sent  by  Mr.  William  Shedden 
on  his  deathbed,  and  received,  after 'his  death,  by  Mr.  William  Patrick.     Upon  what  terms  was 
it  received  ?     It  was  received  for  the  education  of  the  boy.     How  could  he  part  with  it  ?    Who 
demanded  it  ?    The  mother  demanded  it,  who  married  again  within  a  few  months,  and  who 
never,  as  far  as  it  appears,  had  had  the  slightest  communication  with  her  son  afterwards.     I  do 
not  say  that  she  had  not,  but  it  does  not  appear  that  she  had.     She  appears  to  have  left  him  to 
his  fate.    Therefore,  how  was  that  money  applied  ?  Not  only,  of  course,  according  to  its  destin- 
ation, but  nobody  can  doubt  but  that  a  great  deal  more  money  was  so  applied.     Nobody  can 
doubt  that  Mr.  William  Patrick  applied  more  money  towards  the  education  of  the  appellant,  and 
starting  him  in  life,  and  providing  him  with  outfits.     Nobody  can  believe  that  the  ;^4oo  could 
furnish  all  that — there  must  have  been  more  money  advanced.     He  says  in  one  of  his  private 
letters,  which  were  never  intended  to  see  the  light, — "We  must  do  all  we  can  for  the  boy." 
There  can  be  no  doubt  whatever  that  they  had  good  intentions  towards  the  child  ;  but  at  the 
same  time  it  is  equally  clear,  that,  believing  themselves  to  be  entitled,  as  heirs, — being  vexed 
and  annoyed  at  the  marriage,  which  was  consummated  just  before  this  gentleman's  death,  in 
order  to  make  it  ouite  sure  that  the  boy  would  be  the  heir  to  the  Scotch  estate— they  were  no 
doubt  disappointed,  and  therefore  desired  to  assert  their  rights  so  far  as  they  could. 

The  only  other  question  that  is  worth  referring  to  is  with  regard  to  the  prior  marriage.     Now, 
upon  that  point,  I  think  that  a  clearer  case  in  point  of  fact,  upon  the  evidence,  never  came  before  a 
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Court  of  Justice  than  this.  The  prior  marriage  was  never  heard  of  until.the  year  1799,  when  Mrs. 
Vincent,  who  had  married  again,  writes  a  letter  (with  the  assistance  of  an  attorney  probably)  to  Mr. 
William  Patrick ;  and  in  that  letter  it  is  a  most  extraordinary  thing  that  she  does  not  set  forth  a 
prior  marriage.  She  does  no  such  thing,  but  she  speaks  of  the  marriage  which  was  solemnized ; 
and  if  you  wanted  evidence  to  shew  that  there  had  been  no  prior  marriage,  you  can  have  none 
better  than  her  own  letter.  If  you  want  to  see  what  Mr.  William  Shedden  himself  thought  of 
that  marriage,  you  have  only  to  look  at  his  will,  and  there  you  see  that  he  tells  you,  that  he  has 
just  married  ;  and  in  his  letters  he  says  that  he  has  just  married,  and  that  his  friends  approve  of 
it.  But  there  is  not  a  word  about  a  prior  marriage.  The  marriage  is  solemnized — with  whom? 
With  Ann  Wilson — not  with  Mrs.  Shedden — not  with  any  declaration  that  it  was  done  with  a 
view  to  place  her  better  than  the  former  marriage  had  done,  but  for  the  express  purpose  of  giving 
to  her  the  rights  of  a  married  woman  by  that  act  alone.  Now  look  at  it  as  regards  the  question 
of  probability.  This  is  said  to  have  been,  by  the  law  of  New  York,  a  good  and  valid  marriage 
— that  is,  that,  they  having  cohabited  together  as  man  and  wife,  and  Mr.  Shedden  having 
acknowledged  her  as  his  wife,  that  was  a  valid  marriage.  Is  it  not  very  odd  that  none  of  his 
friends  were  aware  of  this  ?  He  has  three  trustees  all  residing  at  New  York — one  of  them  a 
physician,  the  other  two  merchants — and  one  of  the  wimesses  to  his  will  is  a  lawyer  in  New 
York,  who  had  been  intimate  with  him,  and  was  well  acquainted  with  his  affairs.  It  never  seems 
to  any  one  of  them  during  the  years  that  this  gentleman  was  living  in  intimacy  with  them,  that 
he  had  acknowledged  this  lady  as  his  wife.  If  you  say  that  the  physician  and  the  others  were 
not  likely  to  know  what  the  law  was,  I  say  it  was  precisely  the  very  thing  that  everybody  does 
know.  It  is  impossible  to  live  in  a  place  like  New  York,  and  not  to  know  that  cohabitation  and 
acknowledgment  will  amount  to  marriage.  It  is  impossible  for  such  a  thing  not  to  be  universally 
known.  Mothers  would  tell  their  sons  of  it,  for  fear  that  they  should  be  entrapped  into  a 
marriage.  It  is  just  that  precise  point  of  law  that  every  one  would  be  sure  to  know.  Then  there 
was  Mr.  Colden,  an  American  lawyer,  practising  in  New  York.  Must  he  not  at  once  have  said 
— Why  do  you  not  set  up  the  prior  marriage  ?  it  is  universally  known  :  every  one  knows  of  it 
But  nothing  is  said  about  it  until  this  lady  sends  over  the  two  affidavits,  which  were  not  worth 
the  paper  on  which  they  were  written.  Of  course  they  were  no  evidence  at  all,  and  she  herself, 
by  the  very  letter  which  she  writes  accompanying  these  documents,  negatives  the  very  claim 
which  she  sets  up,  by  stating  that  the  marriage  was  solenmized  and  the  will  was  properly 
executed.  There  is  no  foundation  for  the  statement  that  there  had  been  a  prior  marriage.  But 
supposing  there  had  been,  observe  what  took  place.  These  affidavits  were  sent  over  in  1799^ 
From  that  momient  it  was  not  a  secret.  There  was  nothing  confined  to  the  breast  of  Mr.  WiDiam 
Patrick.  These  affidavits  were  sent  to  her  solicitors  in  Scotland — ^men  of  high  reputation.  As 
f^r  as  these  documents  went,  all  Scotland  would  know  at  once  of  the  claim.  It  was  not  confined  to 
the  knowledge  of  Mr.  William  Patrick,  but  it  was  known  to  the  parties  whom  she  selected  to  assert 
her  clAim.  Then  it  was  said — "  Yes,  but  she  desired  that  the  £400  might  be  given  to  her." 
Why,  the  most  indifferent  stranger  in  the  street  might  have  equally  claimed  it — might  have 
walked  into  Mr.  William  Patrick's  office,  and  asked  for  the  ;^4oo.  It  would  have  been  perfectly 
nonsensical  and  absurd  for  him  to  have  g^ven  up  that  sum  of  money  to  her — he  must  have  paid 
every  shilling  of  it  again.  She  was  the  last  person  to  whom  he  could  have  intrusted  it.  She 
was  not  the  person  who  could  have  conducted  the  case  of  her  son — she  was  not  the  person  to 
whom  the  father  had  intrusted  his  son — he  did  not  leave  her  the  custody  of  his  son. 

My  Lords,  there  is  only  one  other  point  on  which  a  good  deal  has  been  said.  It  is  well  to  clear 
up  those  things,  and  I  do  not  think  I  am  going  out  of  my  way  in  doing  so.  I  feel  bound,  as  far 
as  the  circumstances  justify,  to  put  the  character  of  Mr.  William  Patrick,  which  has  been  very 
strongly  reflected  upon  by  the  observations  that  have  been  made  upon  it,  in  what  appears  to  roe 
to  be  the  proper  view.  The  only  other  point  is  with  respect  to  the  guardianship.  Now,  upon 
this  subject  you  have  only  to  read  the  letter  of  the  year  1800,  and  I  may  observe  that  we  have 
here  an  advantage  which  is  seldom  possessed  in  such  litigations.  We  have  not  only  the  public 
acts  of  the  parties,  but  their  private  letters  are  brought  forward,  and  those  letters  show  most 
conclusively  that,  while  Mr.  William  Patrick  did,  perhaps,  as  my  noble  and  learned  friend  has 
observed,  most  injudiciously  (for  that  is  all  that  I  can  admit)  take  the  boy  under  his  guardianship, 
having  already  had  another  trust  reposed  in  him,  which  was  to  some  extent  inconsistent  with 
this  duty,  he  did  distinctly  annoimce  to  the  parties  that  he  could  not  undertake  the  prosecution 
of  his  claim,  but  that  he  should  maintain  the  claim  of  his  brother.  He  was  perfectly  justified  in 
doing  so.  By  so  taking  the  boy  he  embarrassed  himself,  and  he  has  led  to  this  vast  and  pro- 
tracted litigation ;  in  which  your  Lordships  will  recollect  that,  but  for  the  charges  of  fraud  which 
have  been  brought,  not  proved,  against  this  gentleman,  the  law  of  Scotland  has  long  since  barred 
every  possible  remedy  of  the  appellant,  and  it  is  only  by  a  case  of  fraud  being  established  that 
the  appellant  could  for  a  moment  be  heard. 

I  agree,  therefore,  with  my  two  noble  and  learned  friends  in  thinking,  that  this  appeal  should 
be  dismissed;  and,  considering  the  charges  of  fraud,  which  have  been  so  gravely  brought 
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forward  and  not  made  out,  I  submit  to  your  Lordships  that  the  appeal  should  be  dismissed  with 
costs. 

Sir  J*'.  Kelly. — ^Will  your  Lordships  permit  me,  on  the  part  of  the  appellant,  to  ask  that  he 
may  be  allowed  an  opportunity,  if  he  should  be  so  advised,  of  applying  to  your  Lordships  with 
reference  to  the  form  in  which  the  judgment  of  this  House  shall  be  ultimately  drawn  up  ? 

Lord  St.  Leonards. — I  omitted  to  make  an  observation  upon  that,  but  it  is  not  for  want  of 
having  formed  an  opinion  upon  it.  I  think  it  is  quite  right  to  assoilzie  the  defendant.  It  was 
upon  preliminary  defences ;  and  I  have  akeady  shewn  to  your  Lordships  that  the  result  is  the 
same  as  would  have  taken  place  in  this  House,  if  the  appeal  had  been  first  made  to  this  House.  If 
this  House  had,  upon  your  preliminary  case,  denied  your  right  to  go  on,  it  is  quite  clear  that  the 
House  would  have  made  an  order  to  put  an  end  to  your  case  altogether. 

Lord  Chancellor. — I  am  much  obliged  to  my  noble  and  learned  friend  for  mentioning  this, 
which  I  had  omitted  to  notiee.  My  opinion  is,  that  it  is  entirely  right,  because,  the  charge  of 
fraud  failing,  that  entirely  concludes  the  case. 

Interlocutors  affirmed^  with  costs. 
Spottiswoode  and  Robertson,   Appellanfs  Solicitors. — Richardson,   Loch   and   Maclaurin, 
Solicitors  for  Respondent  William  Patrick. — Dean  and  Kogcrs^  Solicitors  for  Respondents  Robert 
Shedden  Patrick  and  William  Cochran  Patrick. 


MAY  26,   1854. 

The  Senatus  Academicus  of  the  University  of  Edinburgh,  Appellants, 
V.  The  Lord  Provost,  Magistrates,  and  Town  Council  of  the  City 
OF  Edinburgh,  Respondents. 

Royal  Charter — Stat.  1621,  c.  79 — Clause  —  Construction — Res  Judicata — Edinburgh  Town 
Council — Edinburgh  University — In  a  question  between  the  Magistrates  and  the  Senatus 
Academicus  of  the  University  of  Edinburgh^  as  to  the  rights  and  powers  of  the  Magistrates^  as 
patrons,  in  regulating  the  course  of  study  of  candidates  for  medical  degrees: 

Held  (affirming  judgment),  that  the  Magistrates,  as  patrons,  are  entitled  to  prescribe  conditions 
for  the  course  of  study  qucdifying  for  degrees  in  the  University} 

In  the  year  1566,  Queen  Mary  granted  a  charter  whereby  she  annulled  a  purchase  of  certain 
church  lands  made  by  the  Town  Council  of  Edinburgh  with  the  view  of  founding  a  College ;  and 
of  new  granted  all  the  church  lands  of  Edinburgh  to  the  Magistrates,  for  the  endowment  of 
an  hospital  and  school. 

In  1582,  King  James  the  Sixth  granted  a  charter  to  the  Provost,  Bailies,  Council,  and  Community 
of  Edinburgh,  whereby  he  confirmed  the  charter  of  1 566,  and  made  over  to  them  of  new  the  whole 
subjects  of  conveyance.  The  charter  of  1582  bore — "  Ideo  nos  enixe  cupientes  ut  in  honorem 
dei  et  commune  bonum  nostri  regni  literatura  in  dies  augeatur  volumus  et  concedimus  quod 
licebit  prsefatis  prsposito  consulibus  et  eomm  successoribus  sedificare  et  reparare  sufficientes 
domes  et  loca  pro  receptione  habitatione  et  tractatione  professorum  scholarum  grammaticahum 
humanitatis  et  linguarum  philosophiae  theologise  medicinae  et  jurium,  aut  quarumcunque  aliarum 
liberalium  scientiarum  c|uod  declaramus  nullam  fore  rapturam  prsedictae  mortificationis ;  ac  etiam 
praefati  propositus,  ballivi  et  consules  ac  eorum  successores  ciun  avisamento  tamen  eorum  minis- 
trorum  pro  perpetuo  in  posterum  plenam  habeant  libertatem  personas  ad  dictas  professiones 
edocendas  maxime  idoneas  uti  magis  convenienter  poterint  eligendl  cum  potestate  imponendi  et 
removendl  ipsos  sicuti  expediverit ;  Ac  inhibendo  onmibus  aUis,  ne  dictas  scientias  intra  dicti 
nostri  burgi  libertatem  profiteantur  aut  doceant  nisi  per  praefatos  praepcsitum  ballivos  et  consules 
eorumque  successores  admissi  fuerint." 

A  College  was  accordingly  built,  and  a  Principal  and  Professors  were  appointed  by  the  Town 
CounciL 

By  statute  162 1,  c.  79,  entitled,  "Ratification  of  divers  infeftments  granted  to  the  Town  of 
Edinburgh  for  sustentation  of  College  ministers  and  hospitals,"  the  grants  previously  made  were 
confirmed  and  ratified,  and  the  act  proceeded — **  Lyckas  his  Majestic,  off  his  princelie  and  Royal 
favour,  and  for  gude  service  done  to  him  be  the  saidis  Provost,  Bailzies,  Counsel,  and  Communitie 

*  Sec  previous  report  14  D.  74 ;  24  Sc.  Jur.  33.        S.  C.  i  Macq.  Ap.  485  :  26  Sc.  Jur.  520. 
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of  the  said  burgh  of  Edinburgh,  and  for  their  further  encouragement  in  repairing  and  re-edifying 
of  the  said  College,  and  placeing  thairin  sufficient  Professours  for  teiching  of  all  liberal  sciences, 
ordaning  the  said  Colledge,  in  all  tyme  to  cum,  to  be  callet  King  James*  College ;  and  als,  with 
advyse  of  the  said  estaittes,  hes  of  new  agene  gevin,  grantit,  and  desponit  to  thame  and  thair 
successouris,  in  favouris  of  the  said  burgh  of  Edinburgh,  patrone  of  the  said  College,  and  of  the 
said  College,  and  of  the  rectors,  regentis,  bursaris,  and  studentis  within  the  samen  ;  all  liberties, 
freedoms,  and  immunities  and  privileges,  appertening  to  ane  free  College ;  and  that  in  als  ample 
forme  and  lairge  manner  as  any  College  hes  or  bruikes  within  this  his  Majestic*  s  realme;  and, 
gif  needs  be,  ordanes  ane  new  charter  to  be  expeid  under  his  Hienes*  gryit  seal  for  erecting  of 
the  said  College  with  all  liberties,  privileges  and  immunities,  qlk  any  College  within  this  re<dme 
bruiks,  joises,  or  to  the  samen  is  knawn  to  apperten.*' 

Since  the  foundation  of  the  College,  the  Magistrates  and  Council  were  always  in  use  to  appoint 
regents  and  professors  to  vacancies,  the  parties  appointed  being  taken  boimd,  by  their  conunis- 
sions,  to  observe  the  rules  and  regulations  to  be  prescribed  by  the  patrons.  Rules  and  regulations 
were  accordingly,  from  time  to  time,  issued  by  the  Town  Council  in  regard  to  the  government  of, 
and  order  to  be  kept  within,  the  College  by  the  professors  and  students,  and  also  in  regard  to 
the  course  of  education  to  be  followed  preparatory  to  graduation,  and  to  the  mode  of  conferring 
degrees. 

The  first  professorship  of  medicine  was  created  by  the  Town  Council  in  1685,  but  it  was  not 
until  1726  that  a  proper  faculty  of  medicine  was  instituted. 

Previous  to  1767,  no  curriculum  of  study  for  medical  degrees  had  been  prescribed;  but  in  that 
year  the  first  of  a  series  of  rules  or  stattita  solennia  relative  to  degrees  in  medicine,  and  in  the 
course  of  study  required  in  reference  thereto,  were  promulgated  by  the  Principal  and  Professors 
composing  the  body  called  the  Senatus  Academicus.  Alterations  were  at  various  times  made  in 
these  rules  by  the  Senatus,  and  in  particular,  in  the  year  18 19,  the  follo^ving  provision  was 
adopted  : — "  Nemo  gradum  doctoratus  consequatur  priusquam  triennium  in  hac  aut  alia  Academia 
per  sex  saltern  menses  quota nnis  medicinae  studio  impendent  et  sequentibus  quas  scientia  medica 
complectitur  disciplinis,  vel  pluribus  singulis  annis." 

An  alteration  was  made  in  this  statute  by  another  passed  in  1823,  whereby  the  Senatus 
provided,  that  all  candidates  for  degrees  must  have  studied  for  a  certain  period  in  a  school  having 
power  to  confer  degrees. 

In  1824,  the  Town  Council  passed  an  act  requiring  the  Senatus  to  add  the  class  of  midwifeiy 
to  those  previously  included  in  the  curriculum,  and  on  their  refusal  to  do  so,  raised  the  action  of 
declarator,  the  conclusions  of  which  are  set  forth  in  the  note  of  the  Lord  Ordinary.  The  Court 
decided  in  favour  of  the  Town  Council. 

In  1833,  certain  statutes  regarding  the  curriculum  for  the  degree  of  M.D.,  which  had  been 
approved  of  by  the  Senatus,  were,  by  order  of  that  body,  laid  before  the  Town  Council  for  their 
sanction,  ^nd  were  sanctioned  by  them. 

In  1845,  certain  statutes,  approved  of  by  the  Senatus,  were  transmitted  by  the  Dean  of 
the  medical  faculty  to  the  Town  Council  in  order  that  the  same  "  may  receive  the  sanction  of  the 
patrons.** 

By  the  proposed  statutes,  it  was  provided,  §  3,  that  no  one  should  be  admitted  to  the  examin- 
ations for  the  degree  of  M.D.  who  had  not  studied  for  four  years  in  the  University  of  Edinburgh, 
in  the  hospital  schools  of  London,  or  in  the  school  of  the  College  of  Surgeons  in  Dublin,  unless, 
in  addition  to  three  medical  sessions  so  constituted,  he  had  attended,  during  at  least  six  winter 
months,  the  practice  of  a  general  hospital,  wherein  at  least  80  patients  were  accommodated. 

The  Town  Council  approved  of  and  sanctioned  the  statutes,  bat  under  an  alteration  in  §  3»  ^° 
the  effect  that — "  attendance  on  the  lectures  of  teachers  of  medicine  in  Edinburgh,  recognized  as 
such  by  the  Royal  Colleges  of  Physicians  and  Surgeons  of  Edinburgh,  (in  accordance  with  regu- 
lations to  be  adopted  by  these  Colleges  jointly,  and  approved  of  by  the  Patrons  of  the  University,) 
shall,  to  the  extent  of  one  third  of  the  whole  departments**  requiring  to  be  studied  under  existing 
regulations  by  candidates  for  medical  degrees,  be  held  equivalent,  in  qualifying  for  graduation,  to 
attendance  or  study  within  the  University  itself. 

It  was  subsequently  resolved  by  the  Town  Council,  that  the  fees  of  the  extra  academical 
teachers,  to  be  recognized  as  above,  should  not  be  less  than  those  of  the  professors. 

The  Senatus  Academicus  of  the  University  thereupon  applied  for  interdict  against  the 
respondents  carrying  these  rules  into  effect,  on  the  ground  that  they  were  ultra  vires  of  the 
Town  Council,  the  pursuers  alone  having  the  right  and  power  to  prescribe  the  course  of 
study  to  be  followed  by  intending  graduates.  With  this  process,  a  summons  of  declarator  was 
subsequently  conjoined. 

The  Lord  Ordinary  repelled  the  reasons  of  suspension,  recalled  the  interdict,  and  sustained  the 
defences  and  assoilzied  the  defenders  from  the  whole  conclusions  of  the  libeL  The  First  Division 
adhered. 

The  Senatus  Academicus  appealed,  maintaining  in  their  case  that  the  interlocutors  of  the 
Court  of  Session  ought  to  be  reversed — "  i.  Because  the  power  of  conferring  University  degrees, 
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and  the  right  of  determining  the  qualifications  to  be  required  of  candidates,  belong  exclusively 
to  the  Senatus  Academicus  or  other  governing  body  of  the  University  ;  and  this  power  and  right, 
when  legally  exercised,  are  not  liable  to  be  controlled  by  any  party  whatsoever. — Magistrates  of 
Edinburgh^  7  S.  255  ;  10  D.  261.  2.  Because,  at  all  events,  the  power  claimed  by  the  respond- 
ents of  compelling  the  Senatus  Academicus  to  take  on  trial  for  graduation  such  students  as  they 
may  choose  to  declare  qualified  is  ultravires  and  unconstitutional :  and  they  ought  to  be  ordained 
to  rescind  the  order  or  resolution  complained  of 

The  respondents  in  iheir  printed  case  supported  the  findings  of  the  Court  of  Session  for  the 
following  reasons  : — "  i.  Because,  it  having  been  decided  by  a  final  judgment  of  the  Court  of 
Session,  that  the  respondents  *  have  the  right  of  making  alterations  or  statutes  for  the  College  of 
King  James,  and  that  in  respect  of  the  studies  to  be  pursued  in  the  College,  and  course  of  study 
for  obtaining  degrees,  as  well  as  in  other  respects,'  the  judgment  is  res  judicata,  2.  Because, 
whether  amounting  in  strict  technical  language  to  a  res  judicata  or  not,  the  said  judgment  is  in 
itself  well  founded,  and  ought  to  be  followed  in  the  present  case.  3.  Because,— the  act  on  the 
part  of  the  respondents,  against  which  the  conclusions  of  the  summons  are  directed,  having 
been  done  in  the  exercise  of  the  powers  of  government  and  administration  vested  in  them  as 
patrons  of  the  College,  and  conferred  upon  them  by  royal  charter  ratified  and  confirmed  by 
Parliament— decree  in  terms  of  the  conclusions  ought  not  to  be  pronounced.  4.  Because  no 
right  of  separate  jurisdiction  or  administration  having  been  conferred  upon,  or  in  anywise 
acquired  by,  the  principals  and  professors  of  the  College  as  a  body  not  in  subordination  to  the 
rules  and  orders  of  the  founders  and  patrons,  there  are  no  grounds  to  warrant  or  support  the 
action.  5.  Because,  assuming  that  the  right  of  conferring  degrees  rests  with  the  appellants,  there 
13  no  ground  for  maintaining  that  that  right  implies  a  power  of  prescribing  the  course  of  study 
qualifying  for  a  degree  ;  neither  is  there  any  ground  in  fact  for  holding,  that,  unless  the  appellants 
are  possessed  of  such  a  power,  the  right  is  incapable  of  being  beneficially  exercised.  6.  Because 
the  exercise  of  the  right  claimed  by,  conferred  on,  and  vested  in,  the  respondents,  as  aforesaid, 
is  in  no  respect  an  invasion  of  the  rights  of  the  appellants  under  their  commissions  or  otherwise/' 

Soi.'Gen.  Bethell  and  Boyle,  for  appellants.— The  charter  of  James  VI.  gives  no  pretext  to  the 
respondents  for  interfering  with  the  internal  management  of  the  College.  The  respondents  were 
no  doubt  constituted  the  patrons,  but  that  only  means,  they  are  the  trustees  and  managers  of  the 
property,  and  have  the  power  of  electing  prof essors  :  but  the  moment  the  professors  are  appointed, 
they  become  a  corporate  body,  and  they  alone  are  competent  to  make  rules  for  their  own  guidance. 
But  if  the  charter  is  not  sufficient,  the  act  of  162 1  at  least  gives  a  separate  and  independent 
existence  to  the  College.  The  grant  is  expressly  stated  to  be  for  the  benefit  of  the  rectors, 
regents,  bursars  and  students;  and  there  is  expressly  conferred  on  the  College  all  the  liberties 
and  privileges  pertaining  to  a  free  College — that  is,  the  same  status  is  conferred  on  the  College 
as  that  of  Glasgow  or  St.  Andrews  possessed.  The  very  fact  of  its  being  constituted  a  free 
College,  implies  the  exclusive  right  to  regulate  its  own  affairs  as  regards  the  training  of  students 
and  the  conferring  of  degrees.  The  term  University  or  College  had  at  the  time  of  the  statute  a 
definite  meaning  in  the  public  law  of  Europe,  and  was  well  known  to  be  applied  to  a  literary  cor- 
poration, having  the  inherent  right  of  granting  degrees.  The  very  exercise  of  the  pow^er  of 
granting  degrees  implies  a  separate  and  independent  existence  on  the  part  of  the  corporation, 
and  Lord  Jeffrey,  in  MacdowalV s  case^  in  1849,  '^  I^-  261,  seemed  to  be  of  that  opinion.  It 
might  in  some  respects  be  a  corporation  subordinate  to  the  municipal  corporation,  but  not  as 
regards  the  power  of  self-government,  and  the  power  of  defining  the  qualifications  of  students 
for  obtaining  a  degree.  This  was  obviously  a  power  which  the  patrons  could  neither  give  nor 
take  away.  The  College  did  not  acquire  the  power  of  granting  degrees  from  the  charter,  and 
therefore  they  must  have  acquired  it  from  the  fact  of  their  incorporation  as  a  learned  body  under 
a  well  known  denomination,  to  which  the  public  law  of  all  countries  then  attached  certain  rights 
and  privileges.  The  charter  and  statute  being  therefore  clear  and  explicit  in  their  terms,  it  is 
obviously  incompetent  to  bring  to  bear  on  this  question  the  subsequent  usage  or  custom  that  has 
prevailed.  It  is  only  when  a  statute  or  charter  is  ambiguous  in  its  terms,  that  it  is  competent  to 
refer  to  contemporaneous  interpretation,  and  a  course  of  usage  thereon,  for  the  purpose  of 
explaining  what  is  otherwise  obscure.  But  when  there  is  no  ambiguity  whatever,  as  is  the  case 
here,  no  length  of  time  or  of  acquiescence  can  sanction  or  justify  a  departure  from  the  true 
purpose  and  design  of  the  founders ;  but  it  is  rather  a  more  cogent  reason  for  reverting  to  the 
original  design.  Though,  therefore,  it  will  be  said  by  the  other  side,  that  a  uniform  custom  has 
prevailed  during  two  and  a  half  centuries,  of  the  respondents  having  intermeddled  with  the 
internal  affairs  of  the  College,  and  of  the  College  acquiescing  in  the  interference,  yet,  when  rightly 
examined,  these  acts  are  neither  uniform  nor  consistent — they  favoiu:  the  one  side  as  much  as  the 
other, — and  at  best  only  demonstrate,  that  both  parties  were  not  quite  aware  of  their  proper  place, 
and  that  they  were  in  the  habit  of  making  mutual  concessions  without  any  definite  idea  of  their 
fegal  rights.  The  course  of  usage  must  therefore  go  for  nothing,  and  cannot  be  brought  in  aid 
of  the  respondents'  contention.  But  even  assuming  that  the  respondents  have  a  general  power 
of  making  laws  for  the  College,  we  contend  they  have  committed  a  breach  of  trust  in  this 
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particular  instance.  Whatever  may  be  the  exactrelation  between  the  appellants  and  respondents. 
It  cannot  be  denied  that  the  respondents  at  least  occupy  the  position  of  trustees.  The  relation 
of  trustee  and  beneficiary  exists  between  the  parties,  and  therefore  the  trustees  were  bound  to 
support  and  maintain  the  College  to  the  best  of  their  ability.  Instead  of  maintaining,  they  are 
trying  to  destroy  and  undermine  it,  by  rearing  up  rivals  by  its  side,  which  rivals  can  only  flourish 
at  the  expense  of  the  College.  It  is  therefore  as  much  a  breach  of  trust  as  it  is  ultra  vires  of  the 
respondents.  They  have  no  right  to  say  to  us — "  You  must  admit  this  student  to  a  degree,  though 
he  has  spent  one  of  the  four  years  in  extramural  studies."  If  they  can  dispense  with  one  year's 
studies,  why  not  two,  and  why  not  all  the  four  ?  Why  can  they  not  equally  well,  of  their  own 
authority,  at  once  grant  a  degree  themselves  to  the  student,  without  the  necessity  of  any  studies 
on  his  part  ? 

[Lord  Chancellor. — You  say  they  have  no  legal  right  to  permit  one  year  of  the  course  to  be 
spent  in  extramural  studies  anywhere;  only  you  do  not  object  to  that  year's  studies  being 

fiursued  in  Dublin  or  London,  so  that  it  is  not  in  Edinburgh.] 
Lord  Brougham.— Suppose  the  Town  Council  were  to  enact  a  law,  that  the  whole  of  the  four 
years*  studies  without  the  walls  were  to  be  equivalent  to  attendance  within  the  walls,  and  the 
Senatus  were  to  refuse  to  grant  a  degree  on  those  terms,  do  the  other  side  say  there  is  any  legal 
proceeding  by  which  they  could  compel  you  to  carry  out  their  laws  ?] 

They  must  so  contend,  and  that  is  only  a  reductio  ad  absurdum  of  their  argument.  But  then 
it  is  said,  that  the  decree  of  1829  is  res  judicata  of  the  present  question.  But  that  was  quite  a 
different  kind  of  power  claimed  there  by  the  Town  Council.  They  merely  wanted  to  add  a  chair 
of  midwifery  to  the  medical  faculty,  and,  considering  the  wide  and  undefined  powers  conferred 
by  the  charter,  that  claim  might  in  some  respects  be  supported,  for  it  did  not  touch  any  vital 
exercise  of  self-government,  such  as  consists  in  defining  the  qualification  for  degrees.  As  regards, 
however,  the  general  conclusions  of  the  summons  in  that  action,  in  which  the  Town  Council 
claimed  a  right  generally  to  make  laws  for  the  College,  we  dispute  the  authority  of  that  case. 
This  House  ought  not  to  be  bound  by  it,  especially  when  the  grounds  of  the  decision  are 
examined.  The  Court  rested  greatly  on  the  long  course  of  usage,  but  we  say  that  that  is  at  most 
the  mere  growth  of  usurpation,  as  is  well  illustrated  by  the  practice  of  inserting  in  the  commission 
of  each  professor  a  clause  binding  him  to  obedience  to  the  Town  Council,  a  practice  which  has 
no  authority  either  in  the  charter  or  statute.  The  Judges  also  seemed  to  attach  the  most  vague 
ideas  to  the  word  patron.  The  position  of  a  patron  is  peculiar  in  Scotland,  and  has  no  analogy 
in  England  or  Ireland ;  it  does  not  correspond  to  the  word  visitor ;  but  even  if  it  did,  a  visitor 
in  England  has  no  power  of  making  laws  for  the  institution  which  he  visits.  All  that  is  meant 
by  a  patron  in  Scotland,  is  merely  one  who  has  the  right  of  appointment  to  an  office,  yet  the 
Court,  in  1829,  confounded  the  patrons  with  the  University  itself,  as  if  all  the  powers  of  the 
University  were  centred  in  and  derived  from  the  patrons,  which  was  quite  an  erroneous 
assumption. 

Sir  F,  Kelly  Q.C.,  and  Roll  Q.C,  for  respondents.  The  other  side  are  driven  to  rely  chiefly 
on  certain  abstract  notions  of  what  a  University  ought  to  be,  and  on  mere  arguments  of  expe- 
diency ;  but  all  we  have  to  do  is,  to  confine  ourselves  to  the  particular  charter  and  statute,  for 
there  is  no  common  law  applicable  to  Universities,  and  each  must  stand  on  its  own  titles.  The 
charter  and  statute  were  granted  and  made  in  favour  not  of  any  body  or  corporation,  called  a 
College  or  University,  but  to  and  in  favour  of  the  Town  Council  alone.  The  consideration 
moved  entirely  from  the  Town  Council,  which  had  conferred  great  benefits  on  the  Crown.  The 
grant  of  the  privileges  of  a  free  College  is  accordingly  made  immediately  and  directly  to  the 
Town  Council,  with  a  view,  no  doubt,  to  a  College  being  founded ;  but  even  that  was  left  by  the 
charter  to  their  discretion.  The  statute  does  not  constitute  the  Town  Council  trustees  at  all,  but 
confers  the  privileges  in  question  on  them  in  the  most  ample  and  absolute  manner. 
[Lord  Brougham. — Then,  do  you  say  that  the  Town  Council  was  itself  empowered  by  the 
statute  to  grant  degrees  like  a  University  ?] 

We  must  put  a  reasonable  construction  on  the  language  used,  and  look'  at  it  in  connection 
with  the  previous  power  given  to  the  Town  Council  to  exercise  their  discretion  whether  to  erect 
a  University  or  not.  The  professors,  when  once  appointed,  must  to  a  certain  limited  extent  have 
the  same  rights  as  other  professors  ;  but  there  can  oe  no  pretence  for  going  the  length  of  saying 
they  were  constituted  a  distinct  corporation.  When  a  corporation  is  called  into  existence,  the 
charter  defines  the  officers  and  the  constitution  of  the  body ;  but  here  all  is  vague  and  general, 
plainly  importing  that  it  was  to  be  left  to  the  Town  Council  to  define  and  limit  the  powers  of  the 
proposed  College.  There  being  no  qualification  to  the  power  of  the  Town  Coimcil,  and  there 
being  no  separate  existence  in  the  College,  it  necessarily  follows  that  the  sole  and  exclusive  right 
to  make  laws  for  the  students,  and  prescribe  the  fimctions  of  the  professors,  was  vested  in  the 
Town  Council.  So  long,  therefore,  as  we  make  bye-laws,  which  do  not  run  counter  to  the  laws 
of  the  land,  there  is  no  power  which  can  control  our  discretion,  for  we  are  paramount  and 
supreme  over  the  College  and  its  members.  This  agrees  also  with  the  law  of  England,  for  where 
there  is  no  special  limitation  of  the  powers  of  a  visitor,  he  has  a  general  superintending  power, 
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limited  only  by  his  discretion. — Green  v.  Rutherfiird^  i  Ves.  Senr.  462.  If,  however,  owing  to  the 
vague  and  indefinite  language  of  the  charter  and  statute,  there  should  be  any  uncertainty  as  to 
whether  we  have  the  power  claimed  in  the  present  instance,  the  best  guide  is  to  look  at  the 
course  of  usage  that  has  prevailed  since  the  date  of  those  instruments.  The  records  of  the 
Town  Council  clearly  establish  a  practice  on  our  part  of  the  most  ample  and  comprehensive 
powers  of  controlling  the  management  and  internal  affairs  of  the  College  in  its  most  minute 
details.  The  course  of  studies,  and  the  qualifications  for  obtaining  degrees,  have  been  often 
varied  by  the  Town  Council,  and  the  professors  have  all  along  been  appointed  on  the  express 
condition  of  giving  obedience  to  the  rules  and  regulations  enacted  from  time  to  time  by  the  same 
authority.  This  practice  has  been  uniform  and  unquestioned  for  nearly  three  centuries,  and  it 
cannot  now  be  upset  by  any  Court.  It  is  said  by  the  other  side  that  we  are  trustees,  and  that 
we  have  committed  a  breach  of  trust  in  this  instance.  But  if  we  are  trustees,  who  are  the 
beneficiaries  ?  It  must  be  science  and  learning.  We  know  of  no  qualification  to  our  powers 
except  this,  that  we  are  not  to  violate  any  of  the  laws  of  tbe  country ;  within  these  limits  we  are 
irresponsible.  But  whatever  may  have  been  the  state  of  the  law  previously,  we  contend  that  the 
present  case  is  concluded  by  the  case  of  1829.  That  was  a  declarator  between  the  very  same 
parties,  and  the  subject  matter  was  the  same  ;  and  if  the  matter  is  not  res  judicata,  then  there 
can  be  no  such  thing  as  res  judicata.  That  case  was  never  appealed  against,  and  cannot  now 
be  questioned  even  by  this  House. — Ersk.  4,  3,  i. 

[Lord  Brougham. — The  Judges  below  seem  scarcely  to  have  considered  that  case  of  1829  as 
res  judicata  here ;  but  of  course  you  are  at  liberty  to  shew  that  the  same  subject  matter,  or  a 
portion  of  the  same  subject  matter,  was  then  in  dispute.  We  cannot  overrule  that  case,  but  we 
may  disregard  it] 

The  Judges  below  ftiay  have  thought,  perhaps,  that  that  case  did  not  govern  the  present  in  all 
its  points ;  but  we  contend  that  it  does.  One  conclusion  in  that  action  was,  that  the  Town 
Council  had  the  sole  and  exclusive  right  of  making  rules  and  regulations  for  the  studies  to  be 
pursued,  and  the  course  of  study  for  obtaining  degrees  ;  and  the  Court  found  in  terms  of  that 
conclusion. 

[Lord  Brougham. — In  the  case  of  declaratory  conclusions — one  being  general  and  the  other 
particular — when  judgment  is  given,  does  the  general,  or  merely  the  particular  conclusion,  become 
res  judicata  f  for  the  parties  often  lay  down  a  broader  conclusion  than  the  case  requires.  Now, 
do  you  contend  for  the  whole  of  the  general  conclusion,  or  merely  so  much  of  it  as  was  required 
to  sustain  the  particular  conclusion  ?J 

We  contend  for  both  conclusions ;  they  were  both  in  issue — not  merely  whether  the  Town 
Council  could  place  the  midwifery  chair  in  the  medical  faculty,  but  whether  they  had  the  general 
and  absolute  right  to  make  laws  as  to  the  course  of  studies  within  the  University.  The  very 
essence  of  an  action  of  declarator  is  to  establish  such  general  conclusions. 

Sol.'Gen,  Bethell  replied.  The  case  of  Green  v.  Rutkerfurd  related  merely  to  the  case  of  a 
visitor  in  England,  which  is  on  a  different  footing  from  that  of  a  patron  in  Scodand.  Nothing  has 
been  advanced  by  the  other  side  to  shew  that  a  University,  once  erected,  has  not  an  inherent  right 
to  make  bye  laws  for  its  own  government,  like  any  other  corporation. — Bell's  Pr.,  §§  2169,  2193. 
It  was  said  the  Town  Council  had  a  discretion  under  the  charter  to  found  a  CoUege  or  not. 
That  may  have  been  so,  but  the  discretion  ceased  when  it  was  exercised ;  and  the  patrons  were 
then  in  the  position  of  founders  of  a  charity  and  trustees,  the  law  on  which  subject  is  the  same 
in  both  countries. — Jcuk  v.  Burtiett^  5  BelPs  App.  C.  409.  As  to  the  long  course  of  usage,  that 
is  easily  explained  on  tbe  ground  of  mere  ofiiciousness  and  usurpation.  As  to  the  case  of  1829, 
we  contend  that  all  that  was  decided  there  was  the  particular  exercise  of  power,  viz.,  that  of 
placing  the  midwifery  chair  on  a  higher  footing ;  but  the  vague  and  indefinite  conclusion  as  to 
the  right  generally  of  the  respondents  to  make  laws  is  not  res  judicata.  The  fallacy  lies  in 
attempting  to  draw  a  general  conclusion  from  a  particular  premiss. 

[Lord  Brougham. — Is  it  not  the  other  way,  that  they  draw  the  particular  conclusion  from 
the  general  premiss  ?  They  have  the  particular  right,  because  they  have  the  general  right  ?] 

Lord  Chancellor  Cranworth. — My  Lords,  this  is  an  action  of  declarator,  seeking  three 
different  declarations  of  right : — First,  that  the  Senatus  Academicus  has  exclusive  power  to 
determine  what  previous  education  is  necessary  to  entitle  a  person  to  offer  himself  as  a  candidate 
for  a  degree,  and  of  making  rules  for  determining  su:h  qualifications.  Secondly,  That  the  Provost 
and  Council  have  not  the  power  of  prescribing  the  course  of  study  or  other  qualifications  neces- 
sary for  entitling  a  person  to  offer  himself  as  a  candidate  for  a  degree  ;  and  particularly,  that 
they  have  not  the  power,  by  making  rules  or  otherwise,. to  substitute  as  a  qualification,  attendance 
on  the  instruction  of  teachers  not  belonging  to  the  University,  for  attendance  on  the  lectures  of 
professors  in  the  University.  Thirdly,  That  the  order  of  the  26th  January  1847  was  ultra  vires 
and  void,  and  that  the  Town  Council  ought  to  be  decreed  to  recall  and  rescind  the  same,  and 
ought  to  be  restrained  from  interfering  with  the  rights  and  privileges  of  the  Senatus,  and  from 
assuming  power  to  prescribe  the  course  of  study,  or  other  qualifications  necessary  for  obtaining 
a  degree. 
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My  Lords,  the  claim  of  the  Senatus  is  resisted  by  the  Town  Council,^rj/,  because,  as  they 
say,  the  matter  has  been  abready  decided  in  their  favour  in  a  former  action  ;  and,  secondly,  be- 
cause, if  this  were  not  so,  still  the  pursuers  must  fail,  because  the  Town  Council  has  the 
right  which  is  impeached,  independently  of  their  title,  arising  from  the  question  being  res  ju- 
dicata. 

My  Lords,  the  constitution  of  the  University  of  Edinburgh  depends,  first,  on  a  charter  of 
James  vi.,  dated  14th  April  1582  ;  and,  secondly,  on  a  statute  of  the  same  king,  dated  162 1. 
The  charter  which  is  dated  1582,  after  reciting  certain  former  grants,  which  had  been  made  by 
the  king's  mother.  Queen  Mary,  to  the  same  Council,  on  no  trust,  except  the  obligation  of  pro- 
viding ministers  and  preachers,  and  keeping  in  repair  certain  existing  buildings,  proceeds  thus: 
— "  Insuper  nos  cum  avisamento  prsedicto  pro  diversis  rationabilibus  causis  bonis  et  considera- 
tionibus  nos  moventibus  de  novo,  tenore  praesentium,  damus,  concedimus  et  disponimus  praefatis 
praeposito"  and  so  on.  Then  it  confirms  the  grant  "in  sustentationem  ministerii,"  &c.,  and 
authorizes  the  Provost  and  Council  to  build  houses,  &c.,  for  the  residence  of  professors,  to 
appoint  and  remove  professors  as  may  be  expedient,  and  restrains  all  other  persons  not  authorized 
by  the  Provost  and  Council  from  teaching.  It  was  therefore  a  charter  granting  to  the  Town  of 
Edinburgh  the  right  of  electing  and  maintaining  a  College,  and  prohibiting  all  other  persons 
from  teaching  within  its  precincts. 

So  the  matter  went  on  until  the  latter  period  of  that  king's  reign,  when  an  act  of  the  Scottish 
parliament  was  passed,  which  extended  the  powers  of  the  former  act.  It  recites  the  charter, 
and  a  number  of  other  grants  that  were  made  to  the  Provost  and  Baillies,  and  refers  to  the  great 
advantage  which  they  had  conferred  on  the  king,  and  his  granting  to  them  certain  privileges, 
lands,  and  so  on.  It  also  recites,  that  by  that  charter  the  king  had  granted  to  the  Provost  the 
license  to  build  a  CoUej^e,  and  to  choose  professors,  &c.,  and  that  they  had"  built  a  great  lodging, 
with  the  manse  of  the  Kirk  of  Field  to  the  use  of  the  College,  for  the  profession  of  philosophy, 
&:.,  which  has  since  flourished  for  the  space  of  35  years.  It  recites  various  other  grants,  and 
states  that  the  same  are  confirmed,  and  then  it  goes  on : — **  Likewise  His  Majesty,  for  good 
service  done  to  him  by  the  Lord  Provost,  &c.,'*  has  granted  "to  them  and  their  successors,  in 
favour  of  the  said  burgh  of  Edinburgh,  patrons  of  the  said  College,' and  of  the  said  College,  and 
of  the  rectors,  regents,  bursars,  and  students  within  the  same,  all  liberties,  freedoms  and  immu- 
nities appertaining  to  a  free  College,  and  that  in  as  ample  form  and  large  manner  as  any  College 
has  or  bruiks  within  His  Majesty's  realm  ;  and,  if  need  be,  ordains  a  new  charter  to  be  expedc 
under  His  Highness'  Great  Seal  for  erecting  of  the  said  College,  with  all  liberties, privileges  and 
immunities  which  any  College  within  this  realm  bruiks,  enjoys,  or  to  the  same  is  known  to 
appertain." 

Now,  my  Lords,  it  is  upon  those  two  documents  that  the  constitution  of  this  College  depends. 
In  accordance  with  these  charters  a  College  was  founded,  officers  and  professors  were  appointed 
by  the  Town  Council,  and  so  matters  went  on  until  the  year  1685.  A  medical  faculty  was  then 
established.  Degrees  were  conferred,  in  medicine  at  least,  as  early  as  1726,  but  the  time  when 
the  medicine  was  first  taught,  whether  in  1685,  or  some  little  time  after,  is  not  to  my  mind  quite 
certain.  That  is  not  very  important ;  but  it  is  certain  that  for  a  very  long  time  afterwards 
degrees  in  medicine  were  conferred.  In  the  year  1845  certain  statutes  were  in  force  as  to 
medical  students,  and  by  those  statutes  it  was  provided : — "  That  no  one  shall  be  admitted  to 
the  examinations  for  the  degree  of  M.D.,  who  has  not  been  engaged  in  medical  study  for  four 
years,  during  at  least  six  months  of  each,  either  in  the  University  of  Edinburgh,  or  in  some  other 
University  where  the  degree  of  M.D.  is  given."  So,  my  Lords,  matters  stood  from  the  year 
1833  to  1845,  and  in  the  yoar  1845  the  Senatus  Academicus,  being  anxious  to  make  an  alteration, 
by  allowing  as  a  substitute  for  study  in  the  University,  except  for  one  year,  study  at  any  of  the 
metropolitan  schools  of  London  or  Dublin,  submitted  the  matter  to  the  Town  Council  for  their 
approbation,  and  the  Town  Council  substantially  approved  of  their  proposition,  with  this  addition 
— they  insisted  that  this  extramural  study  should  not  be  confined  to  the  medical  schools  of 
London  and  Dublin,  but  that  the  extramural  schools  of  Edinburgh  should  also  be  admitted  to 
share  the  privilege.  This  was  objected  to  by  the  Senatus,  and  the  parties  not  having  been  able 
to  settle  the  matter  amongst  themselves,  this  action  of  declarator  was  instituted,  for  the  purpose 
of  getting  a  declaration  in  favour  of  the  Senatus,  who  are  the  pursuers,  that  they  are  entitled  to 
roake  such  a  regulation  whether  the  Town  Council  permit  or  not. 

My  Lords,  the  substantial  questions  are, — First,  Whether  the  Senatus  has  the  exclusive  power 
of  making  regulations  for  degrees  wholly  irrespective  of  the  Town  Council  ?  Secondly^  If  not, 
whether  the  Town  Council  was  warranted  in  making  regulations,  allowing  extramural  education 
in  Edinburgh  to  be  in  part  available  for  degrees } 

The  first  question  seems,  to  my  mind,  to  be  concluded  by  the  decree  of  1829.  A  question 
arose  at  that  time,  on  a  claim  made  by  the  Town  Council  to  have  attendance  on  a  course  of 
lectures  on  midwifery  made  an  essential  requisite  for  obtaining  a  degree  in  medicine.  To  this 
the  Senatus  objected,  at  least  in  the  terms  and  to  the  extent  required  by  the  Town  Council 
Accordingly,  in  the  month  of  December  1825,  the  Town  Council  raised  an  action  of  declarator 
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against  the  Senatus,  concluding  that  'Mt  ought  to  be  found  and  declared,  that  the  pursuers  have 
the  sole  and  exclusive  right  and  privilege  of  prescribing  rules  and  regulations,  and  making  laws 
and  statutes  for  the  studies  to  be  pursued  in  the  College,  and  the  course  of  study  for  obtaining 
degrees  ;  and  that  the  Principal  and  Professors  of  the  said  College  of  Edinburgh  do  not  possess 
and  enjoy,  independently  of  the  authority  of  the  Lord  Provost,  Magistrates  and  Town  Council, 
as  patrons  foresaid,  the  power  and  privilege  of  enacting  the  regulations  and  course  of  discipline 
to  be  observed  by  students  at  the  said  College,  in  order  to  entitle  them  to  the  literary  or  scientific 
degrees  and  honours  which  students  at  the  said  College  obtain  by  graduation  thereat ;  and  that 
the  Principal  and  Professors  of  the  said  College  have  no  power,  as  a  distinct  and  independent 
body,  to  frame  any  bye-laws,  rules,  or  regulations,  applicable  to  the  general  concerns  of  the 
College,  which  can  be  imperative  upon  the  Lord  Provost,  Magistrates  and  Council,  as  patrons 
and  founders,  to  sanction,  and  that  no  rules,  regulations,  laws  or  statutes,  made  or  to  be  made  by 
them,  are  or  can  be  of  any  force  or  strength,  if  they  shall  not  be  approved  of  and  sanctioned  by 
the  pursuers." 

My  Lords,  that  case  was  brought  on,  and  was  argued  at  great  length,  and  the  Lord  Ordinary 
considered  that  the  record  was  closed,  and  he  ''finds  that  the  Principal  and  Professors  of  the 
said  College  have  not  the  right  to  make  regulations,  statutes  or  laws  for  the  College;"  and 
therefore  he  "finds,  that  the  resolution  of  the  defenders,  of  the  date  25th  October  1824,  was 
ultra  viresy  This  interlocutor  of  the  Lord  Ordinary  came,  on  a  reclaiming  note,  before  the 
Inner  House,  and  it  was  then  fully  adhered  to.  And  the  first  question  now  for  your  Lordships* 
decision  is,  how  far  this  decision  governs  the  present  question  ?  It  is  evidently  decisive  as  to 
the  first  point.  The  pursuers  say  that  they,  the  Senatus,  have  the  exclusive  right  to  determine 
what  previous  education  is  necessary  to  entitle  a  person  to  offer  himself  as  a  candidate  for  a 
degree.  The  finding  of  the  Lord  Ordinary,  affirmed  by  the  full  Court  in  1829,  was,  that  the 
Town  Council  have  the  right  of  making  statutes  and  regulations  in  respect  to  the  course  of  study 
for  obtaining  degrees,  and  that  the  Senatus  has  not  the  power  to  make  regulations,  which  may 
not  be  rescinded  or  altered  by  the  Town  Council.  This  is  a  direct  negative  of  the  exclusive 
right  contended  for  by  the  pursuers.  It  was  the  very  point  in  controversy  in  the  former  suit, 
and  was  decided,  without  any  dissentient  voice,  against  the  Senatus  in  a  suit  between  the  very 
same  parties  who  were  now  litigant.  It  is  therefore  to  all  intents  res  judicata.  This  was  the 
clear  opinion  of  all  the  Judges  below,  for  on  this  point  Lord  FuUerton  agreed  with  the  other 
members  of  the  Court. 

My  Lords,  I  confess  I  am  strongly  inclined  to  think,  that  that  judg'nent  is  conclusive  on  the 
other  point  also — that  is,  it  establishes  the  right  of  the  Town  Council  to  say,  that  study  for  a 
portion  of  the  four  years,  under  certain  extramural  teachers  in  Edinburgh,  shall  be  a  sufficient 
substitute  for  intramural  study.  According  to  both  schemes  of  regulation,  one  year  of  intramural 
study  is  required.  Section  3  of  the  old  statute,  and  section  4  of  the  new,  both  go  to  this  point. 
It  would  be  competent  to  the  Town  Council,  of  course,  supposing  them  to  be  acting  bonAfidcy  to 
prescribe  that  year*as  the  only  necessary  qualification,  assuming  the  candidate  to  be  found 
idoneous.  If  the  Town  Council  could  have  said,  that  the  right  of  applying  for  a  degree  shall  be 
open  to  aU  who  have  pursued  one  year's  stuiy  within  its  walls,  it  is  surely  open  to  them  to  say 
that  it  shall  only  be  open  to  them,  if  they  have  previously  pursued  certain  studies  without  the 
walls. 

The  Inns  of  Court  have  no  right  to  confine  the  degree  of  barrister  at  law  to  those  who  have 
obtained  a  degree  in  the  University.  But  having  an  absolute  power  of  saying  how  long  a  student 
shall  have  been  a  member  of  the  Inn  before  he  can  be  called,  they  have  a  right  to  say — We 
require  fiv^  years,  unless  the  candidate  has  graduated  at  the  University,  and  in  that  case  only 
three.  This  is  precisely  what  is  done  here.  The  Town  Council  say — We  require  four  years' 
intramural  study,  unless  the  applicant  can  shew  that  he  has  prosecuted  for  a  stipulated  time 
certain  extramural  studies,  then  we  reduce  the  necessary  intramural  term  to  one  year. 

In  my  opinion,  therefore,  the  whole  question  was  decided  by  the  judgment  of  1829.  But  even 
if  this  question  had  been  now  open  to  consideration,  I  should  have  come  to  the  same  conclusion. 
The  language  of  the  statute  relied  on  as  giving  an  independent  existence  to  the  College,  is  very 
obscure, — "And  also  with  the  advice  of  the  said  Estates,"  &c — (reads  the  portion  previously 
read).  The  charter  certainly  does  not  give  them  an  independent  existence.  The  object  of  the 
legislature  or  of  the  Crown,  in  passing  the  statute,  was  to  confer  further  privileges  and  benefits 
on  the  town,  and  it  is  expressly  so  stated.  The  privileges  of  a  free  College  are  granted  to  the 
town  in  favour,  it  is  true,  of  the  College  and  its  officers,  as  well  as  of  the  town.  But  this  must 
be  taken  to  mean,  in  favour  of  the  College  as  it  then  existed,  that  is,  as  a  dependence  of  the 
town.  The  same  observation  applies  to  the  provision,  that  if  need  be  a  new  charter  should  be 
expede  for  erecting  the  College.  That  must  be  taken  to  mean  for  incorporating  it  as  it  then 
existed,  that  is,  as  a  dependence  of  the  town.  In  fact,  however,  no  such  charter  ever  was 
expede.  Nothing  could  be  farther  from  the  whole  scope  and  tenor  of  the  act,  than  an  intention 
to  take  from  the  town  any  of  the  controlling  power  which  they  then  possessed  over  the  College. 
This^  my  Lords,  would  have  been  my  construction  of  the  act,  if  I  had  been  called  on  to  interpret 


362  REPORTS  OF  SCOTCH  APPEALS. 

it  in  1622;  and,  if  we  look  to  contemporaneous  and  subsequent  usage,  the  construction  is  strongly 
confirmed. 

The  extracts  from  the  Minutes  of  Council  afford  strong  evidence  in  favour  of  this  view  of  the 
case.  In  the  first  place,  immediately  after  the  charter  of  1583,  the  town  authorities  proceeded  to 
devise  the  order  of  teaching,  and  I  find  some  of  their  most  important  acts  fully  confirmed  by  the 
Senatus.  In  the  year  1604,  on  the  appointment  of  Mr.  Munro  as  regent,  he  bound  himself  to 
observe  whatever  orders  the  Council  should  give.  Then,  in  the  year  1626,  there  were  certain 
regulations  as  to  visitations,  to  see  if  the  rules  {i.  e.,  the  rules  made  by  the  Town  Council  from 
time  to  time)  have  been  obeyed.  The  Council  appoint  a  professor  of  divinity,  and  give  directions 
as  to  his  teaching,  which  clearly  shews  the  control  exercised  by  the  Town  Council  over  the 
authorities  of  the  College.  The  same  happened  in  the  next  year  with  regard  to  the  teaching  of 
metaphysics,  the  taking  the  communion,  and  so  on.  In  1627  there  appear  to  have  been  further 
directions  given  as  to  teaching  divinity.  Then,  in  1628,  there  were  a  series  of  rules  made  for  the 
government  of  the  College.  In  the  year  1638  two  persons  acting  as  regents  were  removed. 
Then,  in  1640,  there  is  the  first  appointment  of  a  rector,  who  shall  serve  to  be  the  eye  of  the 
Town  Council  and  the  mouth  of  the  College.  Then  this  is  continued,  and  directions  were  given 
in  1640  and  1645  as  to  laureation,  and  the  taking  of  degrees.  By  a  regulation  made  in  1665,  the 
provost  was  to  be  ex  officio  rector,  and  in  1685  the  College  was,  as  far  as  I  can  see,  for  the  first 
time,  designated  as  a  University;  and  then,  for  the  first  time,  there  is  the  appointment  of  a  pro- 
fessor of  physic.  Then,  in  the  year  1703,  there  were  great  disputes  as  to  granting  laureations 
privately,  and  after  a  good  deal  of  discussion  and  dispute,  it  ended  in  the  College  being  obliged 
to  submit  to  the  town.  Then,  in  the  year  1708,  further  regulations  were  made  by  the  Town 
Council  with  respect  to  the  course  and  duration  of  the  studies  to  be  pursued  at  the  University. 
Then,  in  the  year  1747,  there  was  a  new  constitution  of  the  professorships  of  medicine.  In  the 
year  1766  Dr.  Black  was  appointed  professor,  and  he  bound  himself  to  observe  all  the  laws  and 
regulations  of  the  Town  Council.  And  in  the  years  1773  ^^^  ^77^  other  appointments  were 
made  with  the  like  conditions.  These  extracts  shew  to  my  mind  conclusively,  that,  from  the 
foundation  of  the  University,  the  Town  Council  has  always  appointed  and  removed  the  officers, 
and  regulated  the  course  of  studies  in  it  whenever  they  thought  fit. 

But  then,  my  Lords,  it  is  said  that  the  power  to  regulate  studies,  and  to  fix  proper  tests  for 
degrees,  is  a  power  inherent  in  a  university  qua  university.  In  my  opinion  that  is  not  so.  Here 
the  rights  of  the  College  ("  University,"  if  it  differs,  is  merely  an  assumption  of  a  name)  depend 
entirely  on  the  charter  and  the  statute.  The  question  is  not  one  of  an  abstract  nature  as  to  what 
the  term  "University"  generally  means,  but  what  are  the  powers  given  by  the  charters  to  this 
body,  call  it  College,  or  call  it  University  ?  The  question  is — What  rights  do  those  instruments 
confer  ?  My  Lords,  I  have  already  stated,  that  in  my  construction  of  them  the  College  is  a  mere 
dependence  of  the  town. 

Upon  the  whole,  therefore,  I  am  of  opinion  that  the  interlocutor  appealed  from  was  perfectly 
right.  In  truth,  my  opinion  is  that  the  whole  matter  is  res  judicata.  But  if  it  were  not  so,  and 
we  were  now  adjudicating  upon  it  for  the  first  time,  the  College  being  a  dependence  of  the  town, 
I  think  the  decision  at  which  the  Court  below  arrived  was  perfectly  right,  and  I  shall  therefore 
move  your  Lordships  that  this  interlocutor  be  affirmed. 

Lord  Brougham. — My  Lords,  I  entirely  agree  with  my  noble  and  learned  friend  in  the 
opinion  which  he  has  formed  upon  this  case,  that,  after  the  very  full  consideration  and  able 
argument  which  it  has  undergone,  we  have  no  other  course  to  take  but  to  affirm  these 
interlocutors. 

My  Lords,  in  affirming  these  interlocutors,  we  certainly  go  with  the  great  majority  of  the 
learned  Judges  in  the  Court  below,  for  eight  of  those  learned  Judges  adopted  the  same  view, 
and  one  only,  a  most  respectable  one  undeniably.  Lord  Fullerton,  held  a  contrary  opinion  ;  and 
we  have  also  in  support  of  the  same  conclusion  the  opinions  of  the  Law  Officers  of  the  Crown, 
of  the  learned  head  of  the  Court,  of  the  Dean  of  Faculty,  and  of  another  learned  Judge,  who,  in 
the  year  1830,  formed  one  of  the  members  of  that  commission  which  inquired  into  this  subject, 
and  came  to  the  conclusion  that  the  University  or  College  of  Edinburgh  stands  upon  an  entirely 
different  footing  from  the  other  collegiate  establishments  in  Scotland.  The  Lord  President  Hope 
was  one  of  the  members  of  that  commission,  Lord  Moncreiff,  then  Dean  of  Faculty,  and  the  Law 
Officer  of  the  Crown.  The  present  Lord  Justice  Clerk  came  to  a  very  clear  opinion  upon  the 
subject  of  the  diversity  existing  between  the  other  collegiate  establishments  in  Scotland  and  that 
of  Edinburgh. 

Nevertheless,  my  Lords,  if,  upon  looking  into  the  case,  and  well  weighing  the  arguments  that 
have  been  urged  before  us,  we  had  found  reason  to  believe  that  the  conclusions  arrived  at  by 
those  great  authorities  in  Scotland  were  erroneous,  we  should  no  more  have  hesitated  in  deliver- 
ing our  judgment  for  the  purpose  of  setting  them  right,  than  we  have  done  on  former  occasions. 
However,  after  examining  the  arguments  and  the  documentary  evidence  before  us,  I  certainly 
have  come  to  the  conclusion  with  my  noble  and  learned  friend,  that  if  we  were  not  bound  on 
either  hand  by  res  judicata, — that  if  we  considered  this  question  now  open  to  us, — we  should 
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arrive  at  the  same  conclusion  as  that  at  which  the  learned  Judges  in  the  Court  below  have 
arrived}  both  in  the  year  1829  and  m  the  present  case,  and  at  which  the  commission  arrived  in 
the  year  1830^  namely,  that  the  Town  Council  have  the  exclusive  right  of  framing  regulations  for 
the  government  of  the  College,  and  that  the  Senatus  Academicus  has  not  even  a  concurrent 
jurisdiction.  I  am  prepared  to  say,  certainly,  that  the  Senatus  has  not  a  concurrent  jurisdiction 
in  such  wise  as  to  give  them  a  right  to  make  regulations  without  the  assent  of  the  Town  Council 
This  rests,  first  of  aU,  upon  a  charter  of  1 582,  which  is  represented  by  some  as  the  charter  of 
foundation;  and,  nex^  upon  the  Confirmatory  Act  of  1621. 

When  I  mentioned  the  authorities  of  the  law  of  Scotland  which  favour  this  view,  namely,  the 
decision  of  1829,  and  the  opinions  of  the  learned  members  of  the  commission  of  1830,  as  well 
as  of  the  learned  Judges  of  the  Court  below  in  the  present  case,  I  omitted  accidentally  to 
mention  another  very  great  authority — ^an  authority,  in  my  opinion,  of  the  greatest  weight — I 
mean  that  of  the  late  most  learned  Professor  Hume,  a  professor  of  Scotch  law,  and  himself  a 
party  representing  the  Senatus  Academicus  in  the  coiu'se  of  that  discussion ;  for  although,  with- 
oat  doubt,  that  discussion  was  confined  to  a  question  of  fees,  a  financial  question,  yet  it  led  to  a 
full  and  minute,  and  most  able  as  well  as  elaborate,  investigation  of  the  whole  question  of  the 
relative  rights  of  the  Town  Council  and  the  University;  and  Mr.  Hume  came  to  a  very  clear 
conclusion  that  the  College  was  dependent  in  legislative  matters  upon  the  Town  Council,  and 
that  the  laws  must  be  made  by  that  body  and  not  by  the  Senatus  Academicus. 

Now,  my  Lords,  in  the  first  place,  as  to  the  charter,  as  it  is  called,  of  foundation  of  1 582,  I 
entirely  agree  with  the  learned  professor,  that  it  is  not  a  foundation  charter — ^that  it  does  not  found 
the  University  or  the  College.  That  seems  to  have  been  the  opinion  of  another  most  learned 
Judge,  Lord  Glenlee,  as  well  as  of  my  Lord  Pitmilly  and  others,  in  the  year  1829.  Their  opinion 
vas,  that  it  only  conferred  a  power  given  to  the  Town  Council  to  found  a  corporation  of  that 
nature,  which  they  might  have  done,  as  the  professor  says,  in  the  usual  way  in  which  a 
sub-corporation  is  founded  in  Scotland.  They  could  only  exercise  the  power  given  by  the 
charter  of  1582.  But  they  did  not  exercise  that  j)ower.  They  did  not  found  a  College  or 
University,  they  merely  established  a  sem'inary  for  teaching,  and  did  not  incorporate  another 
body  with  separate  privileges  and  jurisdiction  under  that  charter. 

.  Then,  my  Lords,  comes  the  act  of  162 1,  which  is  said  to  have  extended  the  powers  of  the 
College  by  incorporating  them  with  the  rights  of  the  town.  My  Lords,  I  think  this  would  be  a 
very  extravagant  construction  to  put  upon  that  act,  as  will  be  seen  by  perceiving  the  result  of  it. 
The  Town  Council  had  been  endowed  by  the  charter  of  1 582  with  extensive,  I  may  say  absolute, 
power  of  naming  professors,  and  of  appointing  them.  The  power  of  removal  had  also  been 
given  to  them.  It  was  to  be  the  College  of  the  town.  Then  the  act  of  1621  proceeds  upon 
the  statement  that  the  King,  "  off  his  princelie  and  Royal  favour,  and  for  gude  service  done  to 
him  be  the  saidis  Provest,  Bailzies,  Counsel,  and  Communitie  of  the  said  burgh  of  Edinburgh, 
and  for  their  further  encouragement  in  repairing  and  re-edifying  of  the  said  College,  and  placing 
thairin  sufficient  Professours  for  teiching  of  all  liberal  sciences,  ordaining  the  said  CoUedge,  in 
all  tyme  to  cum,  to  be  callet  King  James*  College ;  and  als  with  advise  of  the  said  estaittes,  hes 
of  new  agane  gevin,  grantit,  and  disponit  to  thame  and  thair  successouris,  in  favouris  of  the  said 
burgh  of  Edinburgh,  Patrone  of  the  said  College,  and  of  the  said  College,  and  of  the  rectors, 
regentis,  bursaris,  and  studentis/*  and  so  on. 

Now,  it  is  contended  that  this  being  granted  by  the  special  favour  of  the  Crown  in  considera- 
tion of  the  services  rendered  first  to  the  King,  and  next  to  the  College,  in  having  performed  the 
duty  imposed  upon  it  by  the  charter  of  1582,  and  for  the  future  encouragement  of  the  town  in 
so  acting — ^it  does  what  ?  It  takes  away  the  supreme  power  vested  in  the  town  before  by  sharing 
it  with  the  College,  and  making  the  College  no  longer  the  College  of  the  town,  but  an  inde- 
pendent body,  with  powers  in  conflict  with,  and  superior  to  (for  that  is  the  argument  of  the 
Solicitor-General)  the  powers  of  the  Town  Council  My  Lords,  1  hold  that  this  would  be  a  most 
absurd  construction  to  put  upon  the  act  of  parliament,  that  it  is  not  warranted  by  anything  in 
the  act,  either  taken  by  itself  or  compared  with  the  charter  of  1582,  and  with  what  had  taken 
place  between  1582  and  1 62 1. 

But,  my  Lords,  suppose  there  is  a  doubt  about  this— suppose  it  is  not  clear — suppose  it  is 
capable  of  argument,  that  it  might  be,  that  the  act  gave  a  power  to  the  University,  to  the  learned 
corporation,  at  the  expense  of  the  municipal  corporation,  how  can  we  better  decide  the  question, 
if  it  still  remains  doubtful,  than  by  resorting  to  the  acts  done  under  it  ? 

Now,  when  we  come  to  look  at  that,  there  can  be  no  doubt  whatever  about  it.  There  may  be 
much  absurdity  in  the  existence  of  a  University  acting  under  the  entire  control  of  a  municipal 
corporation — ^there  may  possibly  be  much  inconvenience,  though  I  do  not  believe  that  in  fact 
any  such  inconvenience  has  been  experienced— but,  speculatively,  we  may  assume  that  much 
inconvenience  is  possible  to  arise  under  such  a  constitution.  But  that  is  not  the  question  for  us. 
The  question  is — What  is  the  law.^  and  that  is  to  be  decided.  If  there  is  a  doubt  as  to  the  con- 
struction of  the  charter  of  1582,  and  of  the  act  of  1621  taken  together,  that  is  to  be  decided, 
and  can  only  be  safely  decided,  by  what  has  been  done  under  that  charter  and  under  that  act. 
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Upon  this  no  doubt  whatever  can  exist,  that,  as  my  noble  and  learned  friend  has  stated,  no  time 
was  lost  in  shewing  after  1 582  what  they  deemed  their  rights  to  be,  and  how  they  enforced  their 
rights.  I  think,  in  1 583  occurred  the  case  of  a  person  of  the  name  of  Rollock,  who  was  endowed 
with  the  office  of  professor,  upon  the  condition  of  entirely  submitting  himself  to  the  government 
of  the  town.  Then  came  afterwards  other  instances.  There  was  one,  I  think,  in  1604,  of  a 
person  of  the  name  of  Monro,  which  has  been  spoken  of  by  my  noble  and  learned  friend.  Then, 
in  1626,  a  set  of  rules  and  regulations  were  made  for  the  government  of  the  College,  all  in  minute 
detail,  whereby  the  days  of  lecturing  on  divinity  were  fixed,  and  the  number  of  times  a  week  that 
those  lectures  were  to  be  given ;  and  provision  was  made  for  disputations  in  divinity,  and  on 
other  subjects;  provision  was  also  made  for  examination  in  Latin  and  Hebrew.  Then  the 
discipline  of  the  College  was  provided  for,  both  as  to  religion  and  morals — severe  denunciations 
as  to  certain  acts  of  immorality  were  pronounced,  and  a  positive  regulation  was  made  with 
regard  to  certain  attendance  upon  the  sacramental  ordinances  of  the  Church  to  be  given  by  the 
students.  Nay,  in  one  instance  (whether  it  is  in  those  regulations  or  in  another  set  is  immaterial) 
you  will  find  that  there  is  even  a  provision  made  as  to  the  terms  in  which  the  degree  should  be 
conferred,  and  care  was  taken  to  pay  due  respect  to  the  Town  Council,  even  in  framing  the  words 
of  the  degree  which  shall  be  conferred. 

Then,  as  we  go  on,  we,  time  after  time,  find  professors  receiving  their  appointments  upon  the 
express  condition  that  they  shall  in  all  things  be  obedient  to,  and  observant  of,  the  regulations 
made  by  the  Town  Council.  One  of  these  professors  has  been  mentioned  by  my  noble  and 
learned  friend — perhaps  almost  the  greatest  name  to  be  found  in  modem  chemical  science — I 
mean  that  of  Dr.  Black,  who,  in  the  year  1766,  took  his  professorship,  which  he  afterwards 
made  so  illustrious,  upon  the  condition  of,  in  all  respects,  obeying  whatever  orders  or  regulations 
should  be  made  by  the  Town  Council.  Other  instances  of  the  same  sort,  to  which  it  is  needless 
to  advert,  are  given,  and  then  comes  a  general  statute  of  the  Town  Council,  made  in  the  year 
1780,  requiring  that  regular  teaching  shall  be  held  in  the  College,  and  that  the  professors  and 
all  in  the  College  shall  be  observant  of  all  laws  made  or  to  be  made  by  the  Town  Council  for  the 
regulation  and  government  of  the  College;  and  a  notice  of  this  statute  was  served  upon  the 
College  through  that  illustrious  man  Dr.  Robertson,  who  was  then  their  principal,  in  order  that 
the  College  might  know  the  laws  under  which  they  were  to  act.  This  appears  to  be  merely 
declamatory,  but  there  are  various  other  instances  to  which  my  noble  and  learned  friend  has 
adverted  which  have  been  acted  upon  before. 

Then,  as  to  the  acts  of  the  Town  Council,  and  the  attempts  of  the  University  at  different  times 
to  take  to  itself  a  power  which  the  law  did  not  give  it,  we  have  a  very  remarkable  instance  in 
1703.  A  complaint  was  made  to  the  Town  Council  that  a  rule  had  been  laid  down  by  the  Col- 
lege for  private  examination,  laureation,  as  it  was  called,  or  graduation.  Immediately  they  call 
upon  the  parties  who  are  considered  to  have  been  the  wrong-doers,  and  those  parties  proposed 
to  pass  from — to  abandon — the  regulations  which  they  had  made.  But  the  Town  Council  would 
not  be  satisfied  with  that.  They  did  not  consider  that  enough.  They  not  only  required  them  to 
appear  and  to  abandon  what  had  been  done,  but  they  also  required  that  a  conmiittee  of  the 
Council  might  be  appointed  to  see  the  masters  "  pass  from  their  said  act  as  unwarrantable,  and 
submit  themselves  entirely  to  the  Magistrates  and  Town  Council ;  to  order  the  foresaid  laurea* 
tion,  as  to  time,  place  and  manner,  as  the  Council  shall  think  fit ;  as  also  to  take  up  and  with* 
draw  their  said  protest  taken  against  the  electing  of  a  commissioner  for  the  Assembly ;  and  that 
a  committee  of  the  Town  Council  might  be  appointed  for  revising  the  laws  of  the  College  pre- 
scribed to  them  by  the  Town  Council,  and  for  making  such  other  laws  after  the  Council's  hearing 
of  the  said  masters  as  may  be  thought  proper  for  preventing  the  like  mistake  in  time  comings 
for  the  weal  and  benefit  of  the  College."  So  that  here  was  an  attempt  to  interfere  with  the 
legislative  power  of  the  Town  Council,  and  that  attempt,  having  come  to  the  knowledge  of  the 
Town  Council,  was  immediately  resisted,  and  successfully  resisted ;  and  it  was  then  abandoned 
by  those  who  made  it,  and  a  subsequent  provision  was  made  for  rules  and  regulations  to  be 
propounded  after  consideration,  and  to  be  made  not  jointly  by  the  Town  Council  and  the  College, 
but  by  the  Town  Council  alone,  for  the  benefit  of  the  College. 

My  Lords,  it  certainly  did  happen  (and  this  is  referred  to  by  Mr.  Hume  in  his  very  able 
opinion)  that  for  about  40  or  50  years,  at  the  latter  part  of  the  last  century,  there  had  been  acts 
done  by  the  professors  of  the  College  which  seemed  to  encroach  a  little  more  upon  the  province 
of  the  Town  Council  than  might  have  been  expected  from  the  previous  practice.  Nevertheless, 
it  is  to  be  observed,  in  the  first  place,  that  these  acts  were  chiefly  respecting  matters  which  might 
be  considered  to  be  peculiarly  within  the  province  of  the  professors,  namely,  the  payment  of 
certain  small  fees  for  matriculation,  and  so  forth.  But  it  will  be  observed  that,  contemporaneous 
with  those  acts,  other  acts  were  done  by  the  Town  Council,  and  yielded  to  by  the  College,  and 
acts  were  done  by  the  College  themselves,  shewing  their  submission  to  the  superior  jurisdiction 
of  the  Town  Council,  of  which  I  will  give  an  instance.  Between  the  years  1763  and  1767,  which 
are  the  dates  of  two  of  those  acts  done  by  the  College,  and  not  by  the  Town  Council,  there  occurs 
a  very  remarkable  instance  of  submission  by  the  College  to  the  Town  Council,  namely,  an  appli- 
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cation  made  by  the  reverend  principal,  the  great  man  whose  name  I  have  before  mentioned,  Dr. 
Robertson,  to  the  Town  Council,  for  leave  to  enable  the  professor  of  moral  philosophy  to  take 
fees  instead  of  being  dependent  solely  upon  his  salary.  The  Town  Council  having  directed  that 
the  professors  should  be  paid  by  salary  and  not  by  fees,  the  principal  applies  to  the  Town 
Council  to  make  an  exception  in  favour  of  this  gentleman  as  a  professor,  and  to  allow  him,  for 
some  special  reasons,  in  exception  to  the  rule  laid  down  by  the  Town  Council,  to  be  paid  by  the 
fees  of  the  students.  Now,  observe,  this  was  done  by  the  principal,  as  representing  the 
Senatus  Academicus, — it  was  done,  of  course,  after  full  consideration  by  the  Senatus  Academicus 
— it  was  done,  because  they  knew  that  without  the  leave  of  the  Town  Council  they  could  not 
legally  accept  fees — it  was  done,  because  they  knew  that  they  could  not  infringe  upon  the  regu- 
lation of  the  Town  Council,  which  directed  the  professors  to  be  paid  by  salary  and  not  by  fees. 
Therefore,  anything  more  clear  than  that,  at  the  very  time  when  some  of  their  acts  might  lead 
to  some  doubt  as  to  their  pursuing  a  different  course,  cannot  be  imagined.  It  is  then  clear,  that, 
since  the  beginning  of  the  present  century,  those  acts  which  might  have  raised  some  little  doubt 
upon  the  question,  can  leave  no  doubt  when  coupled  with  the  admissions  and  proceedings,  not 
only  of  the  Town  Council,  but  of  the  College  itself. 

My  Lords,  I  have  nothing  more  to  add  to  the  observations  of  my  noble  and  learned  friend, 
and  the  arguments  which  have  been  urged  by  the  learned  Judges  in  the  Court  below  upon  both 
the  occasions  when  this  question  came  before  them,  except  this — that  I  see  that  an  attempt  is 
made  to  represent  Lord  Jeffrey  as  having  differed  from  the  other  Judges  in  respect  of  the  decree 
of  1829.  A  case  arose,  that  of  Tullis  v.  Macdowall  and  the  Magistrates  of  Edinburgh,  and  my 
Lord  Jeffrey  said,  "  I  am  inclined  to  think  that  the  charter  and  the  act  of  162 1  do  constitute  the 
College,  as  apart  from  the  patrons.  The  patrons  have  g^eat  and  extraordinary  powers,  but  they 
are  not  the  College.  The  College,  in  many  respects,  no  doubt,  is  subordinate  to  the  patrons,  but 
it  has  powers  and  privileges  quite  independent  of  theirs,"  (no  doubt  that  is  so,)  "  as,  for  instance, 
that  of^  conferring  degrees."  It  must,  however,  be  observed,  that  some  of  the  Judges  seemed  to 
think,  and  Lord  Glenlee  among  others,  that  the  mere  appointing  of  the  professors  gave  them, 
from  the  fact  of  their  appointment,  the  power  of  conferring  degrees.  I  should  doubt  that,  and 
certainly  the  instances  of  the  other  Scotch  Universities  would  rather  go  against  it,  for  every  one 
of  those  which  have  been  cited — St.  Andrews,  Aberdeen,  and  Glasgow — have  the  power  to  confer 
degrees  by  express  grant— by  grant  of  the  Pope,  in  the  case  of  St.  Andrews  and  Glasgow,  and 
by  grant  of  the  Estates  of  Parliament  in  a  much  later  case,  at  the  end  of  the  sixteenth  century 
— that  of  Marischal  College,  Aberdeen,  founded  by  the  Earl  Marischal.  It  is  quite  unnecessary 
to  enter  upon  that  here,  for  this  is  perfectly  independent  of  all  question  of  the  power  of  granting 
degrees ;  it  is  totally  different.  The  question  here  is  as  to  the  power  of  making  rules  and 
regulations  for  the  government  of  the  College. 

My  Lords,  much  has  been  said  in  this  case  respecting  the  difference  between  intramural  and 
extramural  interference.  For  my  own  part,  I  am  inclined  to  think  that  the  power  of  the  Town 
Council  to  make  regulations  for  the  government  of  the  College  and  the  discipline  of  its  members 
is  much  greater  considered  merely  as  to  their  intramural  authority  than  as  to  their  extramural. 
I  think  it  is  a  much  greater  stretch  of  power  for  a  municipal  body  to  interfere  with  the  details  of 
the  discipline  and  conduct  of  the  University  within  its  own  walls,  which  this  Town  Council  most 
clearly  has  done  from  the  very  first,  than  to  exercise  the  mere  power  of  prescribing  what  shall 
be  the  qualification  for  professorships,  where  the  candidates  are  extramural. 

Upon  the  whole,  therefore,  I  have  no  doubt  whatever  that  the  College  of  Edinburgh,  differing 
from  the  other  Colleges  in  Scotland,  stands  upon  this  footing,  that  it  is  the  College  of  the  town, 
and  that  the  Town  Council  have  the  government  of  that  College. 

Interlocutors  affirmedy  with  costs. 
Richardson,  Loch  and  Maclaurin,  Appellant/  Solicitors, — Maitland  and  Graham,  Respondents^ 
Solicitors, 
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Robert  Kerr,  Appellant^  v.  The  Marquess  of  Ailsa,  Respondent. 

Entail  Amendment  Act  (1848) — Process — Petition  to  Sell — Pupil — Tutor  ad  Litem — An  appli- 
cation under  this  Act^  for  authority  to  sell  part  of  an  entailed  estate^  to  pay  off  debt  affecting 
the  fee,  was  served  on  the  three  next  substitutes,  the  first  of  whom  was  in  pupillarity.  Fifteen 
months  after  moinng  the  petition  in  Court,  and  subsequent  to  various  material  steps,  prepara^ 
tory  to  fixing  the  price  of  the  lands,  a  tutor  ad  litem  was  appointed  to  the  pupil,  who,  after 
entering  on  his  office,  judicially  stated  his  approval. 
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Upon  this  no  doubt  whatever  can  exist,  that,  as  my  noble  and  learned  friend  has  stated,  no  time 
was  lost  in  shewing  after  1 582  what  they  deemed  their  rights  to  be,  and  how  they  enforced  their 
rights.  I  think,  in  1 583  occurred  the  case  of  a  person  of  the  name  of  RoUock,  who  was  endowed 
with  the  office  of  professor,  upon  the  condition  of  entirely  submitting  himself  to  the  government 
of  the  town.  Then  came  afterwards  other  instances.  There  was  one,  1  think,  in  1604,  of  a 
person  of  the  name  of  Monro,  which  has  been  spoken  of  by  my  noble  and  learned  friend.  Then, 
m  1626,  a  set  of  rules  and  regulations  were  made  for  the  government  of  the  College,  all  in  minute 
detail,  whereby  the  days  of  lecturing  on  divinity  were  fixed,  and  the  number  of  times  a  week  that 
those  lectures  were  to  be  given ;  and  provision  was  made  for  disputations  in  divinity,  and  on 
other  subjects;  provision  was  also  made  for  examination  in  Latin  and  Hebrew.  Then  the 
discipline  of  the  College  was  provided  for,  both  as  to  religion  and  morals — severe  denunciations 
as  to  certain  acts  of  immorality  were  pronounced,  and  a  positive  regulation  was  made  with 
regard  to  certain  attendance  upon  the  sacramental  ordinances  of  the  Church  to  be  given  by  the 
students.  Nay,  in  one  instance  (whether  it  is  in  those  regulations  or  in  another  set  is  immaterial) 
you  will  find  that  there  is  even  a  provision  made  as  to  the  terms  in  which  the  degree  should  be 
conferred,  and  care  was  taken  to  pay  due  respect  to  the  Town  Council^  even  in  framing  the  words 
of  the  degree  which  shall  be  conferred. 

Then,  as  we  go  on,  we,  time  after  time,  find  professors  receiving  their  appointments  upon  the 
express  condition  that  they  shall  in  all  things  be  obedient  to,  and  observant  of,  the  regulations 
made  by  the  Town  Council.  One  of  these  professors  has  been  mentioned  by  my  noble  and 
learned  friend — perhaps  almost  the  greatest  name  to  be  found  in  modem  chemical  science — I 
mean  that  of  Dr.  Black,  who,  in  the  year  1766,  took  his  professorship,  which  he  afterwards 
made  so  illustrious,  upon  the  condition  of,  in  all  re  ^pects,  obeying  whatever  orders  or  regulations 
should  be  made  by  the  Town  Council.  Other  instances  of  the  same  sort,  to  which  it  is  needless 
to  advert,  are  given,  and  then  comes  a  general  statute  of  the  Town  Council,  made  in  the  year 
1780,  requiring  that  regular  teaching  shall  be  held  in  the  College,  and  that  the  professors  and 
all  in  the  College  shall  be  observant  of  all  laws  made  or  to  be  made  by  the  Town  Council  for  the 
regulation  and  government  of  the  College;  and  a  notice  of  this  statute  was  served  upon  the 
College  through  that  illustrious  man  Dr.  Robertson,  who  was  then  their  principal,  in  order  that 
the  College  might  know  the  laws  under  which  they  were  to  act.  This  appears  to  be  merely 
declamatory,  but  there  are  various  other  instances  to  which  my  noble  and  learned  friend  has 
adverted  which  have  been  acted  upon  before. 

Then,  as  to  the  acts  of  the  Town  Council,  and  the  attempts  of  the  University  at  different  times 
to  take  to  itself  a  power  which  the  law  did  not  give  it,  M^e  have  a  very  remarkable  instance  in 
1703.  A  complaint  was  made  to  the  Town  Council  that  a  rule  had  been  laid  down  by  the  Col- 
lege for  private  examination,  laureation,  as  it  was  called,  or  graduation.  Immediately  they  call 
upon  the  parties  who  are  considered  to  have  been  the  wrong-doers,  and  those  parties  proposed 
to  pass  from — to  abandon — the  regulations  which  they  had  made.  But  the  Town  Council  would 
not  be  satisfied  with  that.  They  did  not  consider  that  enough.  They  not  only  required  them  to 
appear  and  to  abandon  what  had  been  done,  but  they  also  required  that  a  committee  of  the 
Council  might  be  appointed  to  see  the  masters  "  pass  from  their  said  act  as  unwarrantable,  and 
submit  themselves  entirely  to  the  Magistrates  ana  Town  Council ;  to  order  the  foresaid  laurea- 
tion,  as  to  time,  place  and  manner,  as  the  Council  shall  think  fit ;  as  also  to  take  up  and  with- 
draw their  said  protest  taken  against  the  electing  of  a  commissioner  for  the  Assembly ;  and  that 
a  committee  of  the  Town  Council  might  be  appointed  for  revising  the  laws  of  the  College  pre- 
scribed to  them  by  the  Town  Council,  and  for  making  such  other  laws  after  the  Council's  hearing 
of  the  said  masters  as  may  be  thought  proper  for  preventing  the  like  mistake  in  time  comings 
for  the  weal  and  benefit  of  the  College.''  So  that  here  was  an  attempt  to  interfere  with  the 
legislative  power  of  the  Town  Council,  and  that  attempt,  having  come  to  the  knowledge  of  the 
Town  Council,  was  immediately  resisted,  and  successfully  resisted ;  and  it  was  then  abandoned 
by  those  who  made  it,  and  a  subsequent  provision  was  made  for  rules  and  regulations  to  be 
propounded  after  consideration,  and  to  be  made  not  jointly  by  the  Town  Council  and  the  College, 
but  by  the  Town  Council  alone,  for  the  benefit  of  the  College. 

My  Lords,  it  certainly  did  happen  (and  this  is  referred  to  by  Mr.  Hume  in  his  very  able 
opinion)  that  for  about  40  or  50  years,  at  the  latter  part  of  the  last  century,  there  had  been  acts 
done  by  the  professors  of  the  College  which  seemed  to  encroach  a  little  more  upon  the  province 
of  the  Town  Council  than  might  have  been  expected  from  the  previous  practice.  Nevertheless, 
it  is  to  be  observed,  in  the  first  place,  that  these  acts  were  chiefly  respecting  matters  which  might 
be  considered  to  be  peculiarly  within  the  province  of  the  professors,  namely,  the  payment  of 
certain  small  fees  for  matriculation,  and  so  forth.  But  it  will  be  observed  that,  contemporaneous 
with  those  acts,  other  acts  were  done  by  the  Town  Council,  and  yielded  to  by  the  College,  and 
acts  were  done  by  the  College  themselves,  shewing  their  submission  to  the  superior  jurisdiction 
of  the  Town  Council,  of  which  I  will  give  an  instance.  Between  the  years  1763  and  1767,  which 
are  the  dates  of  two  of  those  acts  done  by  the  College,  and  not  by  the  Town  Council,  there  occurs 
a  very  remarkable  instance  of  submission  by  the  College  to  the  Town  Council,  namely>  an  applir 
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cation  made  by  the  reverend  principal,  the  great  man  whose  name  I  have  before  mentioned,  Dr. 
Robertson,  to  the  Town  Council,  for  leave  to  enable  the  professor  of  moral  philosophy  to  take 
fees  instead  of  being  dependent  solely  upon  his  salary.  The  Town  Council  having  directed  that 
the  professors  should  be  paid  by  salary  and  not  by  fees,  the  principal  applies  to  the  Town 
Council  to  make  an  exception  in  favour  of  this  gentleman  as  a  professor,  and  to  allow  him,  for 
soine  special  reasons,  in  exception  to  the  rule  laid  down  by  the  Town  Council,  to  be  paid  by  the 
fees  or  the  students.  Now,  observe,  this  was  done  by  the  principal,  as  representing  the 
Senatus  Academicus, — it  was  done,  of  course,  after  full  consideration  by  the  Senatus  Academicus 
— it  was  done,  because  they  knew  that  without  the  leave  of  the  Town  Council  they  could  not 
legally  accept  fees — it  was  done,  because  they  knew  that  they  could  not  infringe  upon  the  regu- 
lation of  the  Town  Council,  which  directed  the  professors  to  be  paid  by  salary  and  not  by  fees. 
Therefore,  anything  more  clear  than  that,  at  the  very  time  when  some  of  their  acts  might  lead 
to  some  doubt  as  to  their  pursuing  a  different  course,  cannot  be  imagined.  It  is  then  clear,  that, 
since  the  beginning  of  the  present  century,  those  acts  which  might  have  raised  some  little  doubt 
upon  the  question,  can  leave  no  doubt  when  coupled  with  the  admissions  and  proceedings,  not 
only  of  the  Town  Council,  but  of  the  College  itself. 

My  Lords,  I  have  nothing  more  to  add  to  the  observations  of  my  noble  and  learned  friend, 
and  the  arguments  which  have  been  urged  by  the  learned  Judges  in  the  Court  below  upon  both 
the  occasions  when  this  question  came  before  them,  except  this — that  I  see  that  an  attempt  is 
made  to  represent  Lord  Jeffrey  as  having  differed  from  the  other  Judges  in  respect  of  the  decree 
of  1829.  A  case  arose,  that  of  Tullis  v.  Macdowall  and  the  Magistrates  of  Edinburgh,  and  my 
Lord  Jeffrey  said,  "  I  am  inclined  to  think  that  the  charter  and  the  act  of  162 1  do  constitute  the 
College,  as  apart  from  the  patrons.  The  patrons  have  great  and  extraordinary  powers,  but  they 
are  not  the  College.  The  College,  in  many  respects,  no  doubt,  is  subordinate  to  the  patrons,  but 
it  has  powers  and  privileges  quite  independent  of  theirs,"  (no  doubt  that  is  so,)  "  as,  lor  instance, 
that  or  conferring  degrees.''  It  must,  however,  be  observed,  that  some  of  the  Judges  seemed  to 
think,  and  Lord  Glenlee  among  others,  that  the  mere  appointing  of  the  professors  gave  them, 
from  the  fact  of  their  appointment,  the  power  of  conferring  degrees.  I  should  doubt  that,  and 
certainly  the  instances  of  the  other  Scotch  Universities  would  rather  go  against  it,  for  every  one 
of  those  which  have  been  cited — St.  Andrews,  Aberdeen,  and  Glasgow — have  the  power  to  confer 
degrees  by  express  grant— by  grant  of  the  Pope,  in  the  case  of  St.  Andrews  and  Glasgow,  and 
by  grant  of  the  Estates  of  Parliament  in  a  much  later  case,  at  the  end  of  the  sixteenth  century 
— ^that  of  Marischal  College,  Aberdeen,  founded  by  the  Earl  Marischal.  It  is  quite  unnecessary 
to  enter  upon  that  here,  for  this  is  perfectly  independent  of  all  question  of  the  power  of  granting 
degrees ;  it  is  totally  different.  The  question  here  is  as  to  the  power  of  making  rules  and 
regulations  for  the  government  of  the  College. 

My  Lords,  much  has  been  said  in  this  case  respecting  the  difference  between  intramural  and 
extramural  interference.  For  my  own  part,  I  am  inclined  to  think  that  the  power  of  the  Town 
Council  to  make  regulations  for  the  government  of  the  College  and  the  discipline  of  its  members 
is  much  greater  considered  merely  as  to  their  intramural  authority  than  as  to  their  extramural. 
I  think  it  is  a  much  greater  stretch  of  power  for  a  municipal  body  to  interfere  with  the  details  of 
the  discipline  and  conduct  of  the  University  within  its  own  walls,  which  this  Town  Council  most 
clearly  has  done  from  the  very  first,  than  to  exercise  the  mere  power  of  prescribing  what  shall 
be  the  qualification  for  professorships,  where  the  candidates  are  extramural. 

Upon  the  whole,  therefore,  I  have  no  doubt  whatever  that  the  College  of  Edinburgh,  differing 
from  the  other  Colleges  in  Scotland,  stands  upon  this  footing,  that  it  is  the  College  of  the  town, 
and  that  the  Town  Council  have  the  government  of  that  College. 

Interlocutors  affirmed^  with  costs. 
Richardson,  Loch  and  Maclaurin,  Appellant^  Solicitors. — Maitland  and  Graham,  Respondents^ 
Solicitors, 
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Robert  Kerr,  Appellant,  v.  The  Marquess  of  Ailsa,  Respondent, 

Entail  Amendment  Act  (1848) — Process — Petition  to  Sell— Pupil — Tutor  ad  Litem — An  appli- 
cation under  this  Act,  for  authority  to  sell  part  of  an  entailed  estate^  to  pay  off  debt  affecting 
the  fee f  was  served  on  the  three  next  substitutes,  the  first  of  whom  was  in  pupillarity.  Fifteen 
months  after  moving  the  petition  in  Court,  and  subsequent  to  various  material  steps,  prepara- 
tory  to  fixing  the  price  of  the  latuis,  a  tutor  ad  litem  was  appointed  to  the  pupil,  who,  after 
entering  on  his  office,  judicially  stated  his  approval. 
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Held  (affirming  judgment),  that  the  delay  in  appointing  the  tutor  ad  litem  was  not  a  valid 

objection  {taken  by  the  purchaser)  to  the  regularity  of  the  procedure. 
Jurisdiction — Entail  Amendment  Act — Justice  of  Peace — Affidavit,  Competency  of. 
Held  (affirming  judgment),  that  an  qgidavit  in  reference  to  this  Act  may  be  competently  taken  in 

England  before  a  Scotch  Justice  of  the  Peace  resident  at  the  time  there}- 

The  following  case  setting  forth  the  facts  was  prepared  and  laid  before  English  counsel :  ^  By 
the  statute  ii  and  12  Vict.  c.  36,  for  the  Amendment  of  the  Law  of  Entail  in  Scotland,  it  is 
enacted,  §  6,  Hhat  where  any  heir  of  entail  in  possession  of  an  entailed  .estate  in  Scotland 
shall  apply  to  the  Court  of  Session  under  this  act  in  order  to  disentail  such  estate  in  whole 
or  in  part,  or  to  sell,  alienate,  dispone,  charge  with  debts  or  incumbrances,  lease,  feu,  or 
excamb  the  same,  or  any  part  thereof,  he  shall  make  and  produce  in  such  application 
an  affidavit  setting  forth  that  there  are  no  entailer's  debts  or  other  debts,  and  no  provisions 
to  husbands,  widows  or  children,  affecting,  or  that  may  be  made  to  affect,  the  fee  of  the  said 
entailed  estate,  or  the  heirs  of  entail ;  or  if  there  are  such  debts  or  provisions,  setting  forth  the 
particulars  of  the  same,  with  the  amounts  thereof  respectively,  principal,  interest,  and  expenses, 
and  the  vouchers  by  which  the  same  are  instructed,  and  the  names,  designations  and  residences, 
of  the  parties  in  right  of  the  same,  and  the  Court  shall  not  proceed  with  such  application  until 
such  affidavit  is  lodged  ;  and  if  the  Court  shall  see  cause,  intimation  of  such  application  may  be 
ordered  to  be  made  to  the  parties  in  right  of  the  said  debts  or  provisions,  or  any  of  them,  with  a 
view  to  such  parties  appearing  for  their  interest,  if  they  shall  see  fit ;  and  it  shall  be  lawful  for 
the  Court  to  order  such  provision  as  may  appear  just,  to  be  made  for  such  debts  or  provisions, 
or  for  the  protection  of  the  parties  in  right  of  the  same,  before  granting  the  authority  sought  for 
in  such  application,  or  as  the  condition  of  granting  the  same  ;  and  any  person  who  shall  wilfully 
make  such  affidavit  falsely,  shall  be  deemed  to  be  guilty  of  perjury,  and  be  punishable 
accordingly/ 

"  On  or  about  the  sth  of  March  1849,  the  Most  Honourable  Archibald  Marquis  of  Ailsa,  as  heir 
of  entail  in  possession  of  the  entailed  estates  of  Cassillis  and  Culzean,  in  the  coimty  of  Ayr, 
made  application  to  the  Court  of  Session,  in  the  form  prescribed  by  the  statute,  for  authority  to 
sell  such  parts  of  the  said  estates  as  should  seem  most  suitable  and  proper,  for  the  purpose  of 
paying  off  certain  debts  affecting,  or  that  might  be  made  to  affect,  the  fee  of  the  said  estates. 
Lord  Ailsa's  petition,  besides  setting  forth  the  various  particulars  required  by  the  statute,  con- 
tained the  following  statement : — *  The  petitioner  has,  m  terms  of  §  6  of  the  said  first  recited 
statute,  (the  said  11  and  12  Vict.  c.  36,)  made,  and  there  is  produced  herewith  in  process,  an 
affidavit  setting  forth  the  particulars  of  all  debts  or  provisions  to  husbands,  widows  or  children, 
affecting,  or  that  may  be  made  to  affect,  the  fee  of  the  said  entailed  lands  and  estates,  or  the 
heirs  of  entail,  with  the  amount  thereof  respectively,  principal,  interest  and  expenses,  and  the 
vouchers  by  which  the  same  are  instructed,  and  the  names,  designations  and  residences,  of  the 
parties  in  right  of  the  same.'  A  portion  of  the  entailed  estates  having  been  exposed  for 
sale  by  the  authority  of  the  Court  obtained  under  this  petition,  certain  of  the  selected  lands  were 
purchased  on  the  23rd  of  April  1851  by  Robert  Kerr,  Esquire^  of  Lagary,  Row,  in  the  county  of 
Dumbarton,  and  some  others  of  them  by  other  parties.  These  purchasers  having  consigned  in 
bank  the  purchase  moneys  of  the  portions  of  the  estate  respectively  acquired  by  them,  shortly 
afterwards  discovered,  and  brought  under  the  notice  of  the  Lord  Ordinary  and  of  the  Court, 
certain  objections  which  they  conceived  to  lie  against  the  procedure  adopted  by  the  petitioner 
in  the  course  of  his  application :  and  they  prayed  for  such  redress  as  in  the  circumstances  shottld 
appear  to  their  Lordships  to  be  competent  and  necessary. 

"  On  considering  these  objections,  which  were  fully  stated  in  the  processes  mentioned  in  the 
title  of  this  case,  the  Court,  on  i8th  December  1851,  repelled  all  of  them,  'excepting  the 
objection  that  the  affidavit  was  taken  by  a  Scotch  justice  of  the  peace  resident  at  the  time  in 
England  ;  *  and  they,  *  before  answer,' — that  is  to  say,  before  determining  whether  or  not  the 
solution  of  this  question  [depends  on  the  law  of  England,— directed  the  present  case  to  be 
prepared  *  for  the  opinion  of  English  counsel  in  re^rd  to  that  point.' 

"  It  will  be  seen  from  the  affidavit  that  it  was  emitted  by  Lord  Ailsa  *at  London,  the  nth  day 
of  June  1849,  in  presence  of  Sir  David  Baird  of  Newbyth,  Baronet,  one  of  Her  Majesty's  justices 
of  the  peace  for  the  county  of  Haddington.'  The  late  Sir  David  Baird*  s  appointment  as  a  jus- 
tice of  the  peace  was  in  a  commission  or  the  peace  for  the  county  of  Haddington.  It  is  maintained 
on  the  part  of  the  purchasers,  that  the  paper  founded  on  by  Lord  Ailsa  is  not  an  affidavit  in  the 
sense  of  the  6th  section  of  the  statute.  This  clause  bears,  *  that  any  person  who  shall  make  such 
affidavit  falsely  shall  be  guilty  of  perjury,  and  be  punishable  accordingly.'  But  this  oath  bears 
to  have  been  sworn  before  a  Scotch  justice  of  the  peace  resident  out  of  the  county  and  the  king- 
dom in  which  his  office  of  magistrate  is  to  be  exercised  ;  and  as  his  authority  does  not  extend  to 


^  See  previous  reports  14  D.  240,  864;  24  Sc.  Jur.  521.        S.  C.  i  Macq.  Ap.  736:  26  Sc 
Jur.  525. 


1854.]     '  KERR  V.  M.  AILSA.  [Statement']     367 

England,  the  oath  was  not  regularly  sworn,  and  does  not  carry  with  it  the  sanction  expressed  in 
the  act,  because  a  prosecution  on  a  charge  of  perjury  would  be  incompetent  in  the  English 
courts.  The  circumstance  of  the  commissions  of  the  peace  for  Scotch  counties  being  under  the 
great  seal  of  Great  Britain,  can  have  no  bearing  on  the  question,  as  such  commissions  do  not 
confer  jurisdiction  in  England.  On  the  part  of  the  Marquis  of  Ailsa  it  is  maintained,  that  the 
statute  above  recited  does  not  state  be/ore  whom  the  affidavit  thereby  required  is  to  be  emitted, 
and  therefore  it  may  be  emitted  before  any  functionary  who  is  by  law  entitled  to  administer  an 
oath ;  and  that  a  justice  of  the  peace  is  confessedly  such  a  functionary.  That,  moreover,  a 
person  duly  vested  with  the  office  of  a  justice  of  the  peace  may  legally  officiate  in  such  a  matter 
wherever  he  may  be  ;  for  although  the  commission  containing  his  appointment  may  be  issued  in 
reference  to  a  particular  county,  and  he  might  not  have  authority  to  act  as  a  judge  in  the 
ordinary  courts  held  by  justices  of  the  peace  of  other  counties,  yet  the  emission  of  such  an 
affidavit  is  not  a  proceeding  in  such  courts,  and  is  indeed  not,  properly  speaking,  a  judicial  pro- 
ceeding, but  a  mere  voluntary  act  of  the  party  deponing ;  and  the  oath  may  be  administered  to 
lum  privately  and  anywhere,  and  by  any  functionary  who  is  legally  qualified  to  officiate  in  such 
a  matter,  wherever  he  may  happen  to  be  :  That,  accordingly,  it  has  been  decided  in  the  Court  of 
Session,  that  an  affidavit,  to  entitle  a  party  to  rank  on  the  estate  of  a  sequestrated  bankrupt,  may 
be  lawfully  emitted  before  any  justice  of  the  peace,  although  he  be  not  in  the  commission  of  the 
peace  of  the  county  where  the  affidavit  is  sworn  to,  if  he  be  in  the  commission  of  the  peace  of 
any  other  county. — Vide  the  case  of  Turnbull^  ist  March  1828,6  S.  &  D.  676.  And  since  a 
person  vested  with  the  office  of  a  justice  of  the  peace  can  thus  lawfully  officiate  in  such  a  pro- 
ceeding beyond  the  territory  of  the  county  in  reference  to  which  his  commission  has  been  issued, 
there  does  not  appear  to  be  any  reason  why  his  so  officiating  should  not  be  legal  in  whatever 
part  of  Great  Britain  the  proceeding  may  take  place.  The  objection  cannot  be  supported  by 
alleging  that  the  commission  of  the  justice  of  the  peace  is  issued  under  authority  limited  to  Scot- 
land ;  because,  by  the  statute  6  Anne,  c.  6,  which  was  passed  to  render  more  complete  the  union 
between  England  and  Scodand,  it  was  enacted,  that  commissions  to  justices  ot  the  peace  for 
Scotch  counties  should  issue,  not  under  the  great  seal  of  Scotland,  but  under  the  great  seal 
appointed  by  the  articles  of  union  to  be  kept  in  England  for  the  whole  of  the  united  kingdom  ; 
and,  accordingly,  the  commission  of  the  peace  under  which  Sir  David  Baird  acted  was  issued  at 
Westminster  under  that  seal,  and  in  name  of  Her  Majesty  as  Queen  of  the  united  kingdom  : 
And  that  the  objection  in  the  present  case  was  peculiarly  inapplicable, — inasmuch  as  both  the 
party  emitting  the  affidavit,  and  the  justice  of  the  peace  administering  the  oath,  were  Scotchmen, 
although  they  happened  to  be  in  England  at  the  time, — and  it  was  in  reference  to  a  proceeding 
which  was  to  be  carried  through  in  Scodand  the  affidavit  was  required.  In  these  circumstances, 
the  opinion  of  counsel  is  requested  on  the  following  point : — 

"Whether,  according  to  the  law  and  practice  of  England,  and  having  reference  to  the  terms 
of  the  said  6th  section  of  the  act  of  parliament,  and  particularly  to  that  part  of  it  which  declares 
that  *any  person  who  shall  wilfully  make  such  affidavit  falsely  shall  be  deemed  to  be  guilty  of 
perjury,  and  be  punishable  accordingly,'  the  affidavit  produced  would  or  would  not  be  objection- 
able, and  could  or  could  not  be  made  the  ground  of  a  prosecution  for  perjury  on  the  charge  of 
the  oath  having  been  made  falsely,  seeing  that  it  was  administered  by  a  Scottish  justice  of  the 
peace  resident  at  the  time  in  England  ?  " 

The  following  opinion  was  returned  : — "  i.  We  are  of  opinion,  that  according  to  the  law  and 
practice  of  England,  a  justice  of  the  peace  for  any  English  county,  having  jurisdiction  to 
administer  oaths  for  any  specific  purpose,  might  for  that  piurpose  administer  an  oath,  not  only  out 
of  his  county,  but  out  of  Englandl;  and  that  the  affidavit  or  deposition  sworn  before  him  out  of 
his  county  or  out  of  England  would  be  receivable  in  every  court,  and  for  every  purpose  in  or  for 
which  it  could  have  been  received,  if  it  had  been  sworn  before  him  within  his  own  county.  For 
?n  act  so  merely  ministerial,  his  jurisdiction  would  not  be  affected  by  his  being  out  of  the  locality 
in  which  his  judicial  duties  as  a  magistrate  are  alone  to  be  discharged. 

"We  offer  no  opinion  upon  the  question,  (which  might  possibly  be  raised,)  whether,  if  the 
affidavit  had  been  sworn  before  a  justice  of  the  peace  in  his  own  county  in  Scotland,  it  would 
have  been  receivable  in  the  Court  of  Session  in  support  of  the  petition  ;  but  we  may  observe, 
that  by  the  law  and  practice  of  all  the  superior  courts  in  England,  an  affidavit  to  round  pro- 
ceedings therein  must  always  be  sworn  in  such  courts,  and  the  oath  administered  by  the  Court 
or  its  officers. 

"Assuming,  however,  that  an  affidavit  sworn  before  a  justice  of  the  peace  is  receivable  in  the 
Court  of  Session,  and  that  the  circumstance  of  its  being  sworn  out  or  the  justice's  jurisdiction 
^ould  have  no  other  effect  in  Scotland  than  it  would  have  in  England,  we  are  of  opinion  that  an 
indictment  for  perjury  might  be  maintained  upon  the  affidavit  in  question,  if  false,  in  London  or 
Middlesex,  where  it  was  sworn.  But,  independently  of  the  provisions  of  the  statute,  the  falsely 
swearing  such  an  affidavit  is  a  misdemeanour,  and  punishable  accordingly. 

FiTZROY  Kelly. 
John  Rolt." 
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The  Court  of  Session  refused  the  note  of  suspension  as  to  all  the  objections  taken. 

An  appeal  was  taken  against  the  judgment  of  the  Court  of  Session  on  the  following  grounds : 
— '*  I.  Because  the  procedure  in  the  petition  for  the  respondent,  prior  to  5th  June  1850,  which 
was  material  to  the  object  of  that  application,  was  not  merely  in  absence  of  the  next  heir  of 
entail,  Lord  Cassillis,  but  taken  without  his  having  been  legally  called  as  a  party  to  the  applica- 
tion ;  the  number  of  heirs  required  by  the  statute  was  not  in  Court ;  and  the  whole  proceedings, 
as  well  those  before  as  after  the  appointment  of  the  tutor  ad  litem^  and  the  sales  to  the  appellants, 
were,  therefore,  informal  and  invalid. — Bell's  Principles,  p.  762,  §  2067 ;  Ersk.  Inst.,  B.  i.  lit.  7, 
§13;  Macturky  &'c.  v.  Marsha//,  &^c.,  7th  Feb.  181 5,  F.  C;  Stnc/atr,  6r*c.  v.  Stark,  6  S.  336; 
Shand's  Practice  of  the  Court  of  Session,  vol.  i.,  p.  143;  Juridical  Styles,  voL  iii.,  p.  19;  I3tt 
and  14th  Vict.,  cap.  36,  §  22.  2.  Because  the  examination  into  the  amount  of  the  debts,  and 
the  inquiries  and  reports  of  the  valuers  as  to  the  situation  and  value  of  the  lands  to  be  sold,  and 
the  other  evidence  on  which  the  warrants  of  sale  proceeded,  were  made  and  taken  ex  parte,  and 
are  exposed  to  challenge  at  the  instance  of  the  pupil. — Dick  v.  M^I/wham,  7  S.  364,  3.  Be- 
cause the  respondent,  as  petitioner  in  the  application,  failed  to  comply  with  the  requirement  of 
§  6  of  the  statute,  by  lodging  an  affidavit ;  the  pretended  affidavit  in  process  being  informal,  as 
having  been  taken  in  London  before  a  Scotch  Justice  of  the  Peace,  who  had  no  jurisdiction 
beyond  the  kingdom.— Ersk.  Inst.,  B.  i.  tit.  2,  §  4;  Dig.  L.  2,  t.  i,  §  20;  He/ierw,  Hundred de 
Benkurst,  Cro.  Car.  212.  4.  Because  the  Justice  of  the  Peace  who  subscribed  the  affidavit 
was  called  as  a  party  to  the  application,  for  his  interest,  as  the  husband  of  one  of  the  creditors 
in  the  provision  debts. — Ersk.  Inst.,  B.  i,  t  6,  §  27." 

The  respondents  defended  the  judgments  for  the  following  reasons: — "  i.  Because  the  tutor 
ad  /item  to  the  Earl  of  Cassillis  was  appointed  tempestivi  in  the  course  of  the  application,  in 
due  compliance  with  the  requirements  of  the  statute,  and  has  approved  of  and  homologated  the 
whole  proceedings.  2.  Because  the  taking  of  an  affidavit  being  an  act  of  voluntary  jurisdiction, 
which  may  be  done  by  a  Judge  extra  territorium,  it  is  not  a  good  objection  to  the  affidavit  in 
question  that  it  was  made  before  a  Scotch  Justice  of  the  Peace  when  in  London. — Ersk.  B.  i., 
I,  2,  4;  Feb.  3,  1688,  Mor.,  p.  729;  Tait,  p.  272.  3.  Because  the  Justice  of  the  Peace  before 
whom  the  affidavit  was  sworn  was  not  disqualified,  by  interest  or  otherwise,  from  administering 
the  same." 

So/,'Gen,  Bethe//  and  Anderson,  Q.C.,  for  appellant. — The  minor  here  was  not  properly  cited 
before  the  Court,  and  most  important  steps  were  taken  behind  his  back.  The  Court  was  bound 
to  observe  scrupulously  the  solemnities  of  the  Entail  Act,  11  and  12  Vict.,  cap.  36;  for  this  was 
a  proceeding  to  sell  a  man's  estate  in  invitum.  When,  therefore,  the  act  says  the  proceedings 
are  to  be  commenced  by  an  application  for  a  tutor  ad  /item,  this  was  imperative,  and  the  defect 
could  not  be  cured  by  any  subsequent  appointment.  The  Court  has  not  shewn  sufficient  care  of 
the  minor's  interest  throughout  the  proceedings,  and  to  delegate  its  authority  to  a  tutor  subse- 
quently appointed,  and  to  accept  his  unsupported  assertion  that  the  minors  interest  had  not 
been  prejudiced,  is  not  a  proper  mode  of  carrying  out  the  act.  The  act,  however,  does  not 
authorize  any  other  citation  than  that  which  exists  at  common  law,  and  the  Act  of  Sederunt  was 
u/tra  vires,  in  so  far  as  it  dispensed  with  that  mode.  If,  therefore,  the  minor  has  never  been 
properly  brought  before  the  Court,  subsequent  heirs  of  entail  might  come  against  the  purchaser. 
— Agnew  v.  Ear/  of  Stair,  i  Sh.  Ap.  333.  Accordingly  no  purchaser  ought  to  be  expected  to 
be  satisfied  with  such  a  title.  It  may  be  said,  that  since  this  proceeding  commenced  the  act  of 
1853  (16  and  17  Vict.,  cap.  94,  §  i)  had  cured  any  irregularity  that  may  have  been  committed 
The  words,  however,  of  that  section  are  not  retrospective.  The  general  rule  is  that  all  statutes 
are  prospective  in  their  operation ;  and  mere  implication  is  not  sufficient,  but  express  words  are 
required  to  make  a  statute  retrospective. — Moon  v.  Durden,  2  Exch.  22 ;  Moore  v.  Phi//ips,  7 
M.  &  W.  536;  Tow/er  v.  Chatterton,  6  Bing.  258;  Pettamberdass  v.  Thackoorseydass^  7  Moore's 
Pr.  Ca.  239.  Even  if  the  words  are  retrospective,  they  cannot  affect  the  rights  of  parties, 
where  the  matter  was  already  litigious  before  the  act  passed. — Urquhart  v.  Urquhart,  ante,  p. 
264:  I  Macq.  Ap.  658:  25  Sc.  Jur.  537.  II.  But  not  only  are  the  proceedings  irregular, 
but  the  affidavit  on  which  they  are  founded  is  invalid,  inasmuch  as  it  was  made  by  a  Scotch 
Justice  of  the  Peace  in  London,  1.  e.,  out  of  his  jurisdiction.  The  affidavit  does  not  even  shew 
that  the  Justice  resided  within  the  county  of  which  he  is  Justice.  A  Scotch  Justice  loses  his 
power  to  act  as  such  in  a  foreign  country,  which  England  is  in  this  respect.  The  affidavit  is  not 
even  good  by  the  /ex  /oci,  for  it  has  no  jurat.  It  may  be  said  that  the  case  of  Heiier  v.  Hundred 
of  Benkurst,  Cro.  Ch.  212,  is  against  this;  but  all  that  that  case  shews  is,  that  in  England,  if  2 
Justice  of  Peace  is  accidentally  absent  from  his  own  county,  where  he  usually  resides,  he  may 
act  as  Justice  of  Peace  while  so  accidentally  absent.  Moreover  the  affidavit  is  invalid,  because 
the  Justice  of  Peace  who  officiated  was  personally  interested  in  it.  —  Wood  v.  Harpur,  3  Beav. 
290;  Re  Hogan,  3  Atk.  812 ;  Dimes  v.  Grand  Junction  Cana/  Cit?.,  3  H.  L.  Cas.  794. 

Ro/t  Q.C.,  and  R,  Pa/mer  Q.C.,  for  respondent. — The  common  law  mode  of  citing  a  minor  is 
no  doubt  to  cite  him  and  his  tutors ;  but  if  the  tutors  are  not  duly  cited  at  first,  and  afterwards 
come  forward  and  express  themselves  satisfied,  that  is  enough.    The  proceedings  were  however 
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quite  regular,  being  warranted  by  the  Act  of  Sederunt,  which  was  warranted  by  the  Statute  1 1 
and  12  V^ict.y  cap.  36.  Besides,  there  is  no  pretence  for  saying  that  the  minor  was  in  any  respect 
prejudiced.  But  even  assuming  an  irregularity  had  been  committed,  the  late  act,  16  and  17 
Vict.,  cap.  94,  §  I,  completely  cures  it.  We  admit  the  general  rule  to  be,  that  a  statute  is  pro- 
spective ;  but  it  is  equally  clear  that  it  may  be  retrospective,  if  the  words  plainly  bear  that  con- 
struction which  we  say  they  do.  Nor  can  there  be  any  valid  complaint  as  to  the  validity  of  the 
affidavit  It  is  well  settled  in  Scotland  by-  Tumbull  v.  Smellie,  6  S.  676,  and  Cochrane,  Mor. 
7294,  that  a  Scotch  Justice  of  Peace  may  act  as  such  out  of  his  own  county,  in  any  other  part  of 
Scotland ;  and  if  so,  why  not  in  England,  since  the  form  of  the  commission  is  the  same  all  over 
the  kingdom.  As  to  the  Justice  of  Peace  being  interested,  the  act  being  merely  ministerial  and 
not  judicial,  and  the  interest  being  that  of  his  wife  and  not  of  himself,  there  can  be  no  objection 
on  that  ground. 

Lord  Chancellor  Cranworth. — My  Lords,  this  case,  being  one  entirely  of  form,  has  un- 
fortunately occupied  your  Lordships  for  several  days,  and  the  conclusion  at  which  I  have  arrived 
is,  that  there  really  never  was  any  foundation  for  the  appeal  in  the  state  of  the  law,  as  the  law 
was  at  the  time  the  appeal  was  presented,  and  that,  if  there  had  been,  all  ground  of  appeal  was 
removed  by  the  act  of  the  last  session.  It  is  necessary  to  come  to  a  conclusion  upon  both  these 
points — ^at  all  events  upon  the  first  point.  Because,  if  it  had  been  the  view  of  your  Lordships 
that  there  was  a  foundation  for  the  appeal  when  it  was  presented,  but  that  that  ground  had  been 
removed  by  the  subsequent  act  of  parliament,  it  would  then  probably  have  been  unjust  to  make 
the  parties  pay  any  costs  for  having  presented  an  appeal  which  would,  upon  that  hypothesis, 
have  been  good  at  the  time  that  it  was  presented. 

Upon  the  first  point  I  am  of  opinion,  that  there  is  no  doubt  that  this  act  was  meant  to  be  re- 
trospective. I  do  not  in  the  least  recede  from  the  observation  attributed  to  me  (I  dare  say  quite 
correctly)  in  the  Court  of  Exchequer  (in  Moon  v.  Durden),  that  the  strong  presumption  in  every 
act  of  parliament  is,  that  it  is  meant  to  be  prospective  only.  Not  that  there  may  not  be  enact- 
ments that  are  evidendy  upon  the  face  of  them  intended  to  be  retrospective,  but  that,  unless  there 
be  something  in  the  language,  and  in  the  context,  and  in  the  object,  to  shew  clearly  that  that 
was  the  intention  of  the  legislature,  the  duty  and  the  practice  of  every  Court  is  to  suppose,  in 
conformity  with  the  adage  of  Lord  Coke,  that  the  legislature  enacts  prospectively  and  not  retro- 
spectively. Still  that  common  principle  must  yield,  when  you  see  that  the  language  is  too  strong 
to  allow  you  to  apply  such  a  principle,  and  when  you  see  from  the  subject  matter  that  it  was  the . 
object  of  the  legislature  that  its  enactments  should  be  retrospective  as  well  as  prospective. 

Now,  let  us  consider  what  the  subject  matter  is,  to  which  this  act  of  last  session  refers.  A  few 
years  ago,  at  the  time  of  the  passing  of  the  11  and  12  Vict.,  cap.  36,  in  1848,  the  legislature 
gave  facilities  for  the  purpose  of  disentailing  estates,  and  for  the  purpose  of  enabling  persons 
having  entailed  estates  with  charges  upon  them,  to  get  rid  of  the  charges  upon  them  by  selling 
a  competent  portion  of  those  entailed  estates.  They  directed  a  course  of  procedure  to  be 
adopted  for  that  purpose,  of  which  the  substance  was,  that  the  petitioner  and  the  three  next  heirs 
of  entail  should  be  consenting  parties  to  that  which  was  to  take  place.  That  was  the  substance 
of  the  enactment,  and  when  that  substance  was  complied  with,  all  the  rest  was  mere  machinery 
for  enabling  the  object  to  be  satisfactorily  carried  into  operation.  The  act  pointed  out  a  certain 
course  that  was  to  be  pursued  in  such  cases.  A  petiuon  was  to  be  presented,  verified  by  an  affidavit, 
and  certain  persons  were  to  be  served  with  notice — the  object  of  which  was  to  bring  before  the 
Court  those  persons  who  might  interpose  a  i/^/t^,  and  say  that  the  estate  should  not  be  disentailed. 

Now,  since  it  might  in  some  cases  turn  out,  that  a  person,  having  complied  with  what  was  the 
substance  of  the  requisition,  had  incautiously  or  carelessly  omitted,  or  might  be  supposed  to 
have  omitted,  to  comply  with  some  of  the  matters  of  detail,  it  was  the  object  of  the  legislature, 
for  the  security  of  all  persons,  not  only  of  those  who  had  sold  an  estate  tail,  but  much  more  of 
those  who  had  purchased  it,  to  put  an  end  to  all  possible  doubt  arising  from  questions  of  non- 
compliance with  that  which  was  the  mere  machinery  of  the  case.  If  the  requisite  consents  had 
been  given,  if  all  the  parties  competent  to  effect  the  sale  had  consented  to  it,  then  the  object  of 
the  legislature  was  to  put  an  end  to  all  doubt,  and  to  make  good  such  titles.  That  object  would 
not  be  effected  without  making  the  operation  of  the  act  retrospective ;  and  therefore,  in  that  view 
of  the  probable  intention  of  the  legislature,  I  will  proceed  shortly  to  read  to  your  Lordships 
what  the  words  of  this  enactment  are,  leaving  out  that  part  which  is  clearly  prospective : — "  No 
interlocutor  or  decree  that  has  followed  upon  any  petition  presented  under  the  said  recited  act, 
shaU  be  questionable  upon  the  ground  of  any  want  of  compliance  with  the  provisions  of  the  said 
recited  act,  in  so  far  as  such  provisions  regard  applications  to  the  Court  under  the  authority  of 
the  act,  and  the  matter  set  forth  in  the  petitions,  the  making  or  producing  of  affidavits  therein, 
and  the  matter  to  be  set  forth  in  such  affidavits." 

The  words  are — "  No  interlocutor  or  decree  that  has  followed.'*  Now,  if  we  are  to  construe 
that  according  to  its  natural  meaning,  and  with  reference  to  the  probable  intention  of  the  legis- 
lature, there  is  no  doubt  whatever  that,  supposing  there  to  have  been  an  error  in  the  presenting 
of  the  petition,  or  serving  notices  upon  the  parties,  (which  was  one  of  the  matters  also  required 
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by  the  act,  although  I  omitted  to  read  it,)  or  in  the  making  of  an  affidavit,  it  is  expressly  enacted, 
that  no  decree  or  interlocutor  made  shall  be  questioned  in  respect  to  any  error  of  that  sort.  In 
other  words,  my  Lords,  the  legislature  enacts,  that  all  those  enactments  in  the  prior  act  shaU  be 
deemed  to  have  been  in  the  nature  of  directory  regulations,  and  not  matters  that  were  necessary 
and  essential  to  the  validity  of  the  proceeding.  This  is  an  extremely  common  course  cwf 
enactment  in  regard  to  matters  which  are  not  of  substance  but  of  mere  form. 

In  my  opinion  this  goes  to  the  very  root  of  the  case  ;  and  even  assuming  there  to  have  been 
some  ground  for  this  petition  of  appeal  at  the  time  that  it  was  presented,  that  ground  is  now 
removed,  and  it  will  become  your  Lordships*  duty  to  dismiss  the  appeal,  and  to  affirm  what  was 
done  in  the  Court  below.  But,  as  I  have  already  indicated,  it  would  not  be  just  to  the  appellant, 
if  your  Lordships  should  proceed  upon  the  ground  of  that  enactment  to  dismiss  his  petition, 
making  him  pay  the  costs  of  it ;  because,  if  your  Lordships  proceeded  upon  the  ground  that,  since 
the  presentment  of  the  petition  of  appeal,  something  has  happened  whibh  removes  the  ground 
which  he  had  before,  it  would  then  be  very  unjust  to  make  him  pay  the  cost  of  having  so  pro- 
ceeded. I  am,  however,  clearly  of  opinion,  that  if  this  act  of  parliament  had  not  been  passed, 
there  is  abundance  to  shew  that  the  Court  of  Session  were  perfectly  right  in  the  conclusion  at 
which  they  arrived. 

Three  objections  have  been  made  to  their  decision.  The  first  is,  that  the  decree,  which  is  a 
decree  in  the  nature  of  a  disentailing  order,  (as  we  should  call  it  in  this  country,)  was  made  in  the 
absence  of  the  tutor  ad  litem  of  the  first  tenant  in  tail,  who  was  an  infant.  I  cannot  see,  in 
any  sense,  that  that  is  strictly  true.  The  course  of  proceeding  was  this :  The  infant  was  regularly 
served.  That  is  not  disputed.  It  is  admitted  that  he  was  called,  and  service  was  made  upon 
him  in  time.  He  was  a  boy,  and  it  was  necessary,  in  order  to  get  at  him,  that  his  tutor  should 
be  served.  But  in  this  case  his  tutor,  or  the  person  who  was  in  the  nature  of  a  tutor,  namely,  his 
father,  was  himself  the  petitioner.  What  is  to  be  done  in  that  case  ?  The  act  is  silent  upon  that 
point,  but  the  act  says  that  the  Court  of  Session  may,  by  their  order,  by  an  Act  of  Sederunt, 
direct  what  is  to  be  the  course  of  proceeding  in  carrying  the  act  into  execution.  The  Act  of  Sederunt 
which  has  been  referred  to,  states  that  where  the  party  served  is  an  infant,  but  the  petitioner  is 
his  father  or  guardian,  as  in  this  case,  then  it  shall  not  be  necessary  to  have  any  form  going  on, 
such  as  citation  at  the  market  cross,  and  so  on  ;  but  that  the  party  may  be  served  in  the  ordinary 
way  personally,  and  it  shall  be  lawful  for  the  Court  at  any  time  in  the  course  of  the  proceedings 
to  appoint  a  tutor  ad  litem. 

Now,  strictly  according  to  this,  what  is  the  Court  to  do  ?  Why,  at  any  time  in  the  course  of 
the  proceedings,  if  it  appoint  a  tutor  ad  litems  it  will  have  complied  with  the  literal  requisitions 
of  the  act  of  parliament  In  this  case,  after  the  amount  of  the  debts  had  been  ascertained,  and 
pending  the  inquiry  as  to  what  property  ought  to  be  sold,  or,  if  you  please,  after  the  reference  on 
that  subject,  and  before  the  final  adjudication  upon  it,  it  was  discovered  that  there  had  been  no 
tutor  ad  litem  appointed  to  the  first  tenant  in  tail,  who  was  to  give  his  consent — ^what  was  then 
done  ?  A  tutor  ad  litem  was  appointed  in  the  course  of  the  proceedings.  That  was  exactly  what 
the  act  said  should  be  done.  Then,  six  days  after  his  appointment  for  that  purpose,  the  final 
order  was  made,  and  proceedings  took  place  upon  that  order.  Strictly  speaking,  therefore,  the 
act  was  complied  with. 

But  then  it  is  said,  that  although  the  act  was  in  terms  complied  with,  it  was  not  complied  with 
in  substance,  because  the  tutor  ought  to  have  been  present  at  all  the  previous  inquiries.  I  do  not 
think  it  is  competent  for  your  Lordships  to  inquire  into  those  facts,  of  which  you  have  no  means 
of  forming  a  judgment.  The  tutor,  when  appointed,  had  six  days  to  inquire,  and  he  might  well 
have  inquired  as  to  all  those  matters  in  the  course  of  six  days ;  in  truth,  the  matters  to  be  inquired 
into  were  matters  patent  upon  the  surface.  The  first  point  was  as  to  the  debts.  There  were  but 
four  or  five  debts.  One  of  those  had  been  constituted  by  act  of  parliament.  And  there  were 
three  or  foiur  other  debts,  amounting  to  between  ;^38,ooo  and  ;^4o,ooo.  There  can  be  no  real 
question  about  it.  The  only  question  could  be — ^whether,  in  point  of  form,  the  tutor  ad  litem 
ought  to  have  been  before  the  Court  at  the  time  the  debts  were  inquired  into  ?  But  that  the 
debts  existed  no  one  can  doubt,  or  ever  pretended  to  raise  a  doubt.  Therefore,  that  the  statute 
was  complied  with  in  substance  is  clear  beyond  question. 

Then,  my  Lords,  what  is  the  other  point  ?  The  other  inquiry  had  been  as  to  what  were  the 
proper  portions  of  the  estate  to  be  sold.  It  is  said,  perhaps  truly,  that  the  tutor  was  not  appointed 
until  after  that  had  been  settled.  Perhaps  that  may  not  be  quite  correct.  But  even  supposing 
it  to  have  been  so,  I  do  not  know  who  this  gentleman,  Mr.  Somerville,  was.  He  was  probably 
some  family  solicitor,  or  some  person  connected  with  the  parties,  who  had  known,  during  the 
whole  progress  of  the  inquiry,  what  was  going  on.  But  whether  that  was  so  or  not,  all  that  he 
could  have  done  would  have  been  to  refer  the  matter  to  proper  and  competent  surveyors,  to  report 
what  were  the  proper  parts  of  the  estate  to  be  sold.  It  had  already  been  referred  to  persons 
whose  integrity  and  competency  could  not  be  questioned.  There  is  no  suggestion  made  that 
any  one  else  would  have  said  or  done  anything  different  on  the  subject.  Therefore,  in  substance, 
that  is  not  a  matter  about  which  there  is  any  question  or  difficulty  to  be  raised,  that  upon  that 


1854.]  KERR  V,  M.  AILSA.       [Z.  Brougham's  opinton.]     371 

point  the  statute  had  been  in  terms  complied  with.  Therefore  the  entail  was  efTectually  barred^ 
at  least  as  far  as  this  matter  is  concerned.  And  therefore  there  is  nothing  on  the  part  of  the 
purchaser  to  complain  of. 

Then,  my  Lords,  we  come  to  the  question  as  to  the  affidavit.  That  is  the  only  point  upon 
vhich,  I  confess,  at  one  time  I  had  some  litde  doubt,  but  not  upon  the  point  as  to  the  interest ; 
for  it  seems  to  me  that  that  is  quite  out  of  the  question.  A  Justice  of  the  Peace,  or  a  magistrate, 
in  taking  an  affidavit,  is  not  exercising  a  judicial  function.  If  he  were,  it  does  not  appear  to  me 
that  he  had  any  interest  in  this  case.  He  is  merely  taking  the  affidavit  of  a  person  who  says 
that  the  only  charges  against  the  estate  are  those  of  A,  B,  C,  D.  But  it  is  urged  that  one  of  these 
sums,  which  the  party  making  the  affidavit  says  is  a  charge  against  the  estate,  is  a  sum  which 
belongs  to  his  wife — a  person  with  whom  the  magistrate  is  intimately  connected.  But  if  it  is 
true  that  the  party  has  the  charge,  she  has  the  charge.  The  affidavit  does  not  give  her  the  charge, 
or  take  away  from  her  the  charge.  It  leaves  it  just  where  it  was  before.  It  seems  to  me  that 
that  is  a  matter  which  does  not  admit  of  any  doubt  whatever. 

Bat  I  had  a  doubt  at  first,  whether  an  affidavit  taken  by  a  Scotch  Justice  of  the  Peace  for  the 
county  of  East- Lothian  could  be  validly  taken  out  of  Scotland.  But,  upon  considering  the  case, 
I  think  that  it  is  not  a  matter  that  is  really  to  be  disputed  ;  and  for  this  reason  I  assume,  that  it 
is  a  matter  of  clear  law  upon  the  Scotch  authorities,  that  in  that  country  a  Justice  of  the  Peace 
is  a  proper  person  before  whom  to  make  an  affidavit  to  be  used  in  the  Court  of  Session.  That 
would  be  the  case  here.  That  I  assume  to  be  clear  by  the  law  of  Scotland.  I  assume  also,  from 
what  is  stated  by  one  or  two  of  the  authorities  that  have  been  referred  to,  that  it  is  a  matter  of 
undoubted  law  in  Scotland,  that  in  order  to  make  such  an  affidavit  valid,  it  is  not  necessary  that 
it  should  be  taken  by  the  Justice  within  the  county  for  which  he  is  a  Justice  of  Peace.  Assuming 
that  to  be  the  law,  I  see  no  limit  that  is  to  confine  the  place  within  which  the  magistrate  is  to 
exercise  his  jurisdiction.  The  conclusion  which  I  come  to  is,  that  the  authority  to  take  an  affidavit, 
which  is  a  mere  ministerial  act,  according  to  the  law  of  Scotland,  at  all  events  vested  in  the 
person  by  reason  of  his  character  of  Justice  of  the  Peace.  He  is  a  Justice  of  the  Peace  for  the 
county  of  East-Lothian.  If  his  power  to  take  an  affidavit  were  confined  within  the  county  of 
East-Lothian,  then  I  could  understand  that  view  of  the  law.  But  if  you  once  get  beyond  East- 
Lothian,  to  which  alone  his  magisterial  functions  are  confined,  yon  can  only  go  beyond  it,  because 
it  is  a  power  which  he  can  exercise  as  one  personally  inherent  in  him  as  a  Justice  of  the  Peace. 
That  being  so,  it  seems  to  me  to  make  no  difference  whether  it  is  done  in  Scotland  or  in  any  other 

Ertion  of  Her  Majesty's  dominions  over  which  the  Great  Seal  exercises  jurisdiction  in  appointing 
stices  of  the  Peace. 

It  appears  to  me,  therefore,  upon  all  these  grounds,  that  the  Court  of  Session  was  right  in  its 
original  decision,  and  that  therefore  we  are  not  driven  to  have  recourse  to  the  other  act  of 
parliament.  And,  consequently,  in  that  view  of  the  case,  I  shall  have  no  hesitation  in  moving 
your  Lordships  to  affirm  the  decision  of  the  Court  below,  and  to  dismiss  the  appeal,  with  costs. 

Lord  Brougham. — My  Lords,  I  take  entirely  the  same  view  of  this  matter  with  my  noble  and 
learned  friend.  I  had  originally  some  hesitation  upon  the  question  of  the  affidavit ;  not  as  regards 
the  interest  of  the  magistrate  taking  it — that  I  hold  to  be  clearly  out  of  consideration  in  this  case 
— but  as  to  the  question  of  jurisdiction.  And  the  grounds  of  my  opinion,  that  the  Court  below 
was  right  in  the  judgment  which  they  gave  on  this  matter,  as  well  as  upon  the  other  matters  in 
the  case,  are  nearly  the  same  with  those  which  have  been  stated  by  my  noble  and  learned  friend. 
I  think  it  is  clear,  from  the  cases  that  have  been  referred  to,  that  a  Justice  of  the  Peace  in  Scotland 
can  take  an  affidavit  oat  of  his  own  county,  within  which  otherwise  his  jurisdiction  is  confined.  Nay, 
a  case  has  been  mentioned — the  case  of  Cochrane  (Mor.  7294)--in  which  a  stronger  act  than  this 
has  been  done  in  a  matter  of  voluntary  jurisdiction,  as  contradistinguished  from  contentious 
jurisdiction,  viz.,  where  the  ratification  by  a  married  woman  of  a  contract  which  required  her  consent, 
had  beexi  taken  by  the  Sheriff  out  of  the  bounds  within  which  he  is  a  judge,  and  yet  that  has  been 
held,  in  respect  of  its  being  a  matter  not  of  contentious  but  of  voluntary  jurisdiction,  to  be 
competent  to  the  Sheriff  out  of  his  own  jurisdiction.  I  therefore  consider  it  clear,  that  in  this 
case,  upon  the  ground  of  the  Scotch  course  of  decisions  having  been  in  favour  of  such  voluntary 
jurisdiction,  as  contradistinguished  from  contentious  jurisdiction,  being  capable  of  being  duly 
exercised  out  of  the  bounds  of  the  Justice,  an  affidavit  might  duly  be  taken  by  a  Scotch  Justice 
of  the  Peace,  acting  under  the  commission  from  the  Great  Seal  of  Great  Britain  out  of  Scotland, 
if  it  could  have  been  so  taken  (as  it  cannot  now  be  contended  that  it  might  not  have  been  taken) 
out  of  the  county  for  which  he  was  such  Justice. 

My  Lords,  upon  the  other  matters  in  this  case  I  really  entertain  no  doubt  whatever.  The 
grounds  that  have  been  stated  by  my  noble  and  learned  friend  are  perfectly  satisfactory.  With 
respect  to  the  act  of  1853, 1  hold  also,  with  him,  that  the  ist  section  of  that  act  has  a  retrospective 
operation ;  and  if  anything  were  wanting  besides  the  words  of  that  section  to  convince  me  that 
it  was  intended  to  be  retrospective,  I  should  find  that,  if  required,  in  the  different  language  used 
in  the  subsequent  sections  compared  with  the  ist  section,  those  subsequent  sections  clearly  not 
being  intended  to  have  a  retrospective  operation. 
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Lord  St.  Leonards. — My  Lords,  I  am  of  the  same  opinion  as  my  noble  and  learned  friends 
who  have  preceded  me.  As  regards  the  objections  themselves,  it  is  needless  to  go  over  them 
again.  I  think  it  cannot  be  denied  that  the  tutor  was  properly  served,  and  -that  a  tutor  €ui  litem 
was  appointed  within  the  clear  terms  of  the  authority  given  during  the  course  of  the  proceedings 
in  this  matter ;  and  I  think  it  is  perfectly  clear  that  this  House  must  consider  that  the  tutor 
performed  his  duty,  not  simply  on  account  of  the  memorandum  of  answer  which  he  put  in  at  the 
requisition  of  the  Court ;  but  I  should  have  been  of  that  opinion  even  without  that,  unless  grounds 
had  been  stated  to  the  House,  supported  by  evidence  to  shew  that  he  had  not  performed  his  duty. 
He  states  most  expressly  that  he  had  a  knowledge  of,  and  examined,  the  proceedings,  and  found 
them  to  be  correct,  and  that  he  approved  of  what  had  been  subseouently  done.  In  point  of  fact, 
he  was  appointed  before  anything  material  was  done,  except  those  matters  which  he  might 
properly  examine  into  and  give  his  assent  to  after  such  examination.  He  could  not  have  been 
better  qualified  to  decide  what  should  be  sold,  or  the  value  of  what  was  to  be  sold,  or  the  manner 
of  sale,  if  he  had  been  appointed  before  the  referees  undertook  the  duty  referred  to  them,  than 
he  was  by  being  appointed  after  tha.t  had  been  done.  He  could  judge  just  as  well  from  the 
report  made  on  the  reference  as  if  he  had  been  appointed  before  the  reference  was  made.  Indeed, 
he  then  would  have  what  he  could  not  have  had  originally,  namely,  the  only  matters  before  him 
upon  which  he  could  form  a  judgment.  It  appears  to  me,  therefore,  that  that  objection  entirely 
falls  to  the  ground. 

Then  there  really  is  nothing  else  in  the  case.  I  have  looked  very  carefully  into  the  proceedings, 
and  I  think  there  cannot  be  the  least  doubt  about  the  sufficiency  of  everything  but  the  affidavit 
And  I  think  that  grounds  have  been  stated  to  shew  that  that  is  not  a  valid  objection.  In  this 
country  it  constantly  happens,  that,  in  the  merely  ministerial  act  of  taking  an  affidavit.  Justices 
of  the  Peace  act  out  of  their  counties  every  day  and  every  hour.  You  are  bound  by  some  act  of 
parliament  to  make  an  affidavit  entitling  you  to  such  and  such  payments.  No  one  ever  supposed 
that  that  constituted  a  particular  jurisdiction  in  any  particular  magistrate,  although  each  magistrate 
is  appointed  for  a  particular  locality.  Those  are  acts  common  to  all  magistrates,  and  you  may 
make  the  affidavit  before  any  magistrate  anywhere.  Considering  that  the  Great  Seal  has 
jurisdiction  over  the  whole  of  the  United  Kingdom,  it  does  appear  to  me  that  this  is  an  objection 
which  ought  not  to  prevail. 

But,  independently  of  the  act  of  parliament,  there  is  a  question  which  is  only  material  as 
affecting  the  matter  of  costs.  It  is,  however,  satisfactory  to  me  to  be  able  to  feel  confident,  as  I 
do,  that  this  is  just  as  good  a  title  as  any  man  ever  had  in  the  world,  for  it  depends  upon  an  act 
of  parliament.  The  argument,  as  I  understood  it,  was  this — Resting  upon  the  act  of  the  nth 
and  1 2th  Vict.,  cap.  36,  before  the  decision  in  Urquharfs  case^  it  was  said  that  this  House  had 
established  a  rule  which  prohibited  the  House  itself  from  giving  a  retrospective  operation  to  the 
act  16  and  17  Vict.,  cap.  94.  As  I  understood  the  argument,  it  was  not  denied.  On  the  contrary, 
it  was  admitted  that,  taking  the  words  grammatically,  that  act  did  operate  retrospectively ;  but 
it  was  said  that  the  House  had  put  a  different  construction,  and,  in  short,  had  established  a  rule 
of  law  upon  the  previous  Statute  of  11  and  12  Vict.,  cap.  36. 

Now,  my  Lords,  if  you  only  observe  the  very  different  objects  of  these  two  acts,  you  will  see 
at  once  that  the  House  may  with  perfect  consistency  now  decide  that  the  i6th  and  17th  Vict., 
cap.  94,  has  a  retrospective  operation,  although  it  decided  upon  a  former  occasion,  as  regarded 
the  case  that  was  then  before  it,  that  the  act  of  the  nth  and  12th  Vict.,  tap.  36,  had  not  that 
operation.  The  i  ith  and  12th  Vict.,  cap.  36,  §  43,  enacts — "  That  where  any  entail  shall  not  be 
valid  and  effectual  as  regards  any  one  of  such  prohibitions,  then,  and  in  that  case,  such  tailzie 
shall  be  deemed  and  taken,  from  and  after  the  passing  of  this  act,  to  be  invalid  and  ineffectual 
as  regards  all  the  prohibitions."  Now,  I  recollect  that,  in  the  argument  of  the  case,  the  learned 
counsel  stopped  there  and  said  that  that  clearly  could  have  had  no  retrospective  operation  beyond 
what  it  had  before.  The  argument  was — that  those  words  clearly  operated  retrospectively. 
Then  follow  these  words — "  And  the  estate  shall  be  subject  to  the  deeds  and  debts  ot  the  heir 
then  in  possession,  and  of  his  successors,  as  they  shall  thereafter  in  order  take  under  such 
tailzie." 

Now,  irrespective  of  the  question  which  arose  as  to  whether  this  retrospective  clause  (if  it  were 
retrospective)  would  operate  upon  a  matter  already  adjudicated  upon,  there  appears  to  me  to  be 
also  this  distinction  between  the  two  cases.  You  must  take  the  clause  altogether.  It  is  not 
simply  that  one  defect  shall  open  the  entail  and  make  it  all  bad,  but  that  the  estate  is  to  be 
subject  to  the  deeds  and  debts  of  the  heir  in  possession  and  his  successors.  It  did  not  say  that 
the  estate  was  to  be  subject  to  the  deeds  and  debts  of  the  previous  owners,  if  they  had  made 
any  charges,  but  it  said  that  the  tailzie  should  be  invalid  as  against  the  deeds  and  debts  of  the 
person  in  possession  and  his  successors.  Then  it  was  prospective,  not  retrospective ;  for  if  the 
legislature  had  meant  it  to  be  retrospective,  they  would  have  said  it  should  be  valid  as  regards 
the  debts  and  charges  of  every  person  who  has  taken  under  the  entail  But  they  did  not  do  any 
such  thing.  Besides  that,  this  matter  was  acting  upon  the  estate,  not  upon  the  proceedings  with 
regard  to  the  estate.    This  was  acting  upon  the  matter  of  title  as  it  existed,  and  upon  that  only. 
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Bat  when  you  come  to  the  suhsequent  act  of  16  and  17  Victy  cap.  94,  you  find  the  provision  is 
a  totally  different  one.  It  is  that  no  interlocutor,  judgment  or  decree  shall  be  invalidated — the 
one  operating  upon  the  tide  or  upon  the  actual  conveyances  creating  the  title  and  rendering  them 
invalid,  and  the  other  operating  upon  judicial  proceedings  in  regard  to  the  estate,  so  that  no  two 
things  can  be  more  distinct  or  diiferent.  Then  this  act,  in  the  clearest  terms  that  language  can 
express,  declares — "  That  no  interlocutor,  judgment  or  decree  following,  or  that  has  followed  on 
any  petition  presented  under  the  said  recited  act,  shall  be  questionable,"  upon  such  and  such 
grounds.  The  words  are,  therefore,  in  the  past  tense  as  well  as  in  the  future.  They  provide 
expressly  for  what  is  past  as  well  as  for  what  is  to  come.  It  has  been  argued  that  it  might  have 
been  much  more  clearly  expressed.  I  do  not  admit  that  it  could  have  been  more  clearly 
expressed.  I  think  that  any  other  words  would  have  been  superfluous.  It  is  expressed  clearly, 
and  in  accordance  with  grammatical  language.  Neither  this  House  nor  any  other  Court  of 
Justice  is  at  liberty  to  reject  clear  words,  to  which  a  plain  construction  can  be  given.  You  must 
give  to  words  their  ordinary  import  And  what  possible  meaning  can  be  ascribed  to  those  words, 
if  you  do  not  attach  to  them  their  clear  and  obvious  meaning  ?  It  is  not  contended  that 
any  other  meaning  can  be  given  to  them.  But  it  is  said — you  must  strike  them  out  of  the  act. 
But  why  are  you  to  strike  them  out  ?  Is  there  any  more  reason  in  all  time  to  come  for  saying  that 
what  were  matters  of  form  should  be  considered  as  having  been  rightly  performed  after  decree, 
order,  and  so  on,  founded  upon  those  proceedings,  than  there  was  for  providing  against  matters 
of  form  which  had  been  neglected  in  times  already  past  ?  Why  should  parliament  have  attempted 
to  make  all  matters  that  were  prospective  right,  and  yet  not  have  made  those  matters  right  which 
had  retrospectively  occurred  ?  There  is  much  more  reason  for  giving  validity  to  what  is  past, 
and  only  to  be  remedied  by  an  act  of  parliament,  than  for  giving  relief  for  that  which  is  to  come, 
which  parties,  where  they  are  aware  of  it,  could  by  proper  care  and  caution  guard  against.  Care 
and  caution  could  operate  prospectively,  but  not  retrospectively.  But  the  legislature  has  said 
wisely  and  properly  in  both  cases,  that,  after  a  decree  made,  authorizing  the  sale  of  the  estate, 
all  matters  which  were  required  by  the  former  act  to  give  the  Court  jurisdiction,  shall  be  con- 
sidered to  have  been  rightly  performed.  Then  parliament  takes  great  care  to  say,  first  of  all, 
that  it  is  not  to  apply  to  cases  where  an  injury  has  been  inflicted  ;  next,  that  there  shall  be  proper 
consents.  That  is  the  substantial  thing,  that  all  the  proper  consents  shall  be  given.  No  one 
contends  here  that  any  injury  has  been  done.  It  wotdd  oe  necessary  to  prove  that  injury  has 
been  done.  There  is  no  allegation  of  the  sort.  There  is  no  pretence  for  it,  and  the  proper 
consents  have  been  given. 

Therefore  I  entirely  agree  with  my  noble  and  learned  friends.  I  am  clearly  of  opinion  that 
there  cannot  be  a  shadow  of  doubt  as  to  the  construction  of  the  act  of  parliament,  and  that  this 
is  as  good  a  title  as  I  have  ever  seen ;  because  the  title  depends  on  the  act  of  parliament,  which 
will  grive  it  perfect  validity.  I  have  therefore  great  pleasure  in  congratulating  the  purchaser  upon 
what  Lord  Eldon  said  gave  a  more  secure  title  than  anything  else — ^having  to  pay  the  costs  of 
the  appeal. 

Interlocutors  affirmed  with  costs, 
Grahame,  Weems  and  Grahame,  Appellant's  Solicitors, — Richardson,  Loch  and  Maclaurin, 
Respondent's  Solicitors, 


JUNE  13,  1854. 

A.  W.  Dickson  and  Others,  Appellants,  v.  James  Dickson,  Respondent, 

Entail — Provisions  to  Younger  Children — Clause — Construction — A  deed  of  entail^  containing  a 
destination  to  the  institute  and  the  heirs  male  of  his  body,  whom  failing,  to  another  party  and 
the  heirs  male  of  his  body,  whom  failing,  to  A,D,,  without  any  mention  of  heirs  ^  whom  failing, 
to  various  other  persons,  empowered  the  heirs  of  entail,  on  their  succeeding  to  the  estate,  to 
grant  bonds  of  provision  "  to  their  younger  children  other  than  the  heir  in  the  said  lands  and 
estate,^'  A,  JD,  having  succeeded,  granted  a  bond  of  provision,  bearing  to  be  in  terms  of  the 
entail,  in  favour  of  his  only  son  and  daughter,  to  the  amount  of  three  year^  free  rent. 

Held  (affirming  judgment),  (i.)  That  the  son,  not  succeeding  in  any  event,  could  not  be  considered 
as  a  younger  child  other  than  the  heir,  (2.)  That  the  daughter  was  in  a  similar  position,  and 
that  the  provisions  were  invalid,  as  under  the  entail,  (3.)  That  they  could  not  competently  be 
claimed,  as  under  the  Stat,  5  Geo,  iv.,  c,  87.' 

*  See  previous  reports  13  D.  1291  ;  23  Sc.  Jur.  606;  24  Sc.  Jur.  211.  S.  C.  i  Macq.  Ap. 

729 ;  26  Sc.  Jur.  529. 
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The  interlocutors  of  the  Court  of  Session  were  brought  under  review  of  the  House  of  Lords^ 
and  it  was  maintained  that  they  ought  to  be  reversed  for  the  following  reasons: — "  i.  Because 
the  children  of  Major  Archibald  Dickson,  in  whose  favour  the  bond  of  provision  was  executed, 
were  not  entitled  to  succeed  to  the  entailed  estates,  and  are,  according  to  the  sound  legal  con- 
struction of  Mr.  Walter  Dickson's  deeds  of  entail,  to  be  considered  as  younger  children,  *  other 
than  the  heir  in  the  said  lands  and  estate.* — Sandford  on  Entails,  p.  376 ;  Ear/  of  IVemyss, 
23rd  Nov.  1 8 10,  F.  C.  2.  Because  Major  Dickson's  daughter  being  a  younger  child,  'other  than 
the  heir  in  the  said  lands  and  estate,'  the  bond  of  provision  must  be  held  to  have  been  rightly 
granted,  and  valid  quoad  her,  even  although  it  were  to  be  held  as  invalid  as  regards  her  brother. 
3.  Because,  at  any  rate,  and  even  if  the  power  in  the  deeds  of  entail,  in  favour  of  younger 
children,  were  inapplicable  to  Major  Dickson's  children,  the  provision  made  by  their  &ther  in 
their  favour  is  effectual,  in  virtue  of  the  5th  Geo.  iv.,  c.  ZtJ* 

The  respondent  in  his  printed  case  supported  the  judgments  on  the  following  grounds: — "  i. 
Because  the  clause  in  the  deed  of  entail,  and  the  relative  supplementary  entails,  empowering  the 
heirs  in  possession  to  grant  provisions  to  younger  children  other  than  the  heir  in  the  lands,  does 
not  embrace  an  heir  in  possession  whose  children  are  excluded  from  the  succession.  2.  Because 
the  bond  of  provision  must  be  read  consistently  with  the  terms  of  the  clause  of  the  deed  of 
entail ;  and,  as  the  appellant  and  his  deceased  sister  were  not  within  the  clause,  action  cannot  be 
maintained  on  the  bond  against  the  heirs  of  entail. — Sugden  on  Powejrs,  7th  edit.,  vol.  iL  p.  270; 
Lady  Strathallan  v.  Duke  of  Northumberland^  2  D.  840;  Erskine^  petitioner,  12  D.  649;  Boyd 
V.  Boydy  Mor.  12,854;  Oliphant  v.  Lord  Advocate^  Mor.  2275  ;  Scott  v.  Scott ^  7  Bell's  Ap.  143. 
3.  Because  there  are  no  grounds  in  law  on  which  the  claim  of  the  appellants,  the  trustees  of  the 
deceased  Harriet  Dickson,  can  be  supported,  separate  from  those  maintained  by  her  brother 
Captain  Dickson.  4.  Because  the  act  of  the  5th  Geo.  iv.,  c.  87,  commonly  called  the  Aberdeen 
Act,  is  inapplicable  to  the  case." 

Sir  F.  Kelly  Q.C.,  and  Roll  Q.C.,  for  appellants.  The  first  question  is  one  of  construction^ 
and  we  must  look  to  the  main  intention  and  object  of  the  entailer  in  c;ranting  the  faculty.  These 
faculties  are  liberally  construed,  and  to  support  them  all  manner  of  violence  has  been  done  to 
particular  words  and  expressions,  such  as  reading  younger  for  elder. — 2  Sugden  on  Powers, 
269-70;  Lord  Teynham  v.  Webb,  2  Ves.  Senr.,  210;  Sandford  on  Entails,  376 ;  Earl  of  IVemyss, 
23rd  Nov.  1 810,  F.C.  Applying  these  principles,  Major  Archibald  Dickson  must  be  taken  to 
have  held  this  faculty,  and  properly  exercised  it  The  object  of  the  entailer  being  to  let  in  all 
but  the  heir  in  the  lands,  it  would  require  express  words  of  exclusion  to  deprive  the  appellants. 
It  is  plain  it  could  not  be  necessary,  that  the  substitute  holding  the  faculty  should  have  procreated 
an  heir  who  could  succeed,  for  if  his  family  consisted  wholly  of  daughters,  he  might  validly  grant 
a  bond  of  provision  to  them.  And  this  shews  that  even  if  the  son  of  Major  Archibald  Dickson 
be  excluded,  still  his  daughter  would  not  be  so.  But  if  the  bond  is  not  valid  under  the  deed  of 
entail,  it  is  at  least  valid  under  Lord  Aberdeen' s  Act,  5  Geo.  iv.,  c.  87,  to  the  extent  to  which 
that  act  allows  a  bond  to  be  given.  The  substitute  is  clothed  by  that  act  with  an  implied  faculty. 
It  is  not  necessary,  in  order  validly  to  execute  a  power,  that  the  power  should  be  narrated.  A 
wrong  narrative  would  be  immaterial,  and  so  would  ignorance  of  the  existence  of  the  Aberdeen 
Statute  in  the  party  exercising  the  power  under  that  act. 

Sol.'Gen.  Betkell^  and  Anderson  Q.C.,  for  respondent.  The  only  true  and  consistent  con- 
struction is,  that  Major  Archibald  Dickson  was  not  the  holder  of  the  faculty.  The  case  of  the 
Earl  of  IVemyss  merely  settled  this,  that  children  may  be  read  to  include  grandchildren  where 
there  are  no  children ;  out  if  there  are  children,  it  does  not  follow  from  that  case  that  the  decision 
would  be  the  same.  But  that  case  is  of  no  great  authority. — Lady  Strathallan  v.  Duke  0/ 
Northumberland^  2  D.  840,  and  5  Bell's  Ap.  Ca.  396.  It  is  said  these  powers  must  be  construed 
liberally,  but  we  say  they  must  be  construed  strictly. — Marquis  of  Breadalbane^  2  D.  91 5  ;  Ewiug 
V.  Miller y  Mor.  2308  ;  Oliphant  v.  Ij>rd  Advocate^  Mor.  2275.  Or  rather  the  true  rule  is,  that 
we  must  ascertain  the  meaning  of  the  entailer  in  each  case.  As  to  the  bond  being  good  under 
the  Aberdeen  Act,  it  is  plain  that  Major  Dickson  did  not  wish  to  avail  himself  of  that  act,  for  he 
says  in  express  words,  that  the  bond  is  to  be  good  only  in  so  far  as  the  deed  of  entail  warranted. 

Lord  Chancellor  Cranworth. — My  Lords,  I  have  no  hesitation  whatever  in  moving  your 
Lordships,  in  this  case,  to  affirm  the  decree  of  the/Court  below.  It  has  been  said  that  it  is  a 
question  of  intention.  If  the  word  "intention"  is  to  be  taken  to  mean  anything  different  from 
saying  that  it  is  a  question  of  construction,  then  I  should  say  that  it  is  not  a  question  of  intention. 
The  question  is — ^What  is  the  true  construction  of  the  deed  ?  and  only  so  far  as  you  can  deduce 
intention  from  construction,  it  is  a  question  of  intention. — (Reads  the  destination  clause.) 

My  Lords,  I  confess  that,  when  I  first  looked  at  this  case,  I  supposed  on  reading  it  over  that 
the  omission  of  the  heirs  male  of  the  body  of  Captain  Dickson  was  an  error  of  the  clerk,  and 
that  it  had  been  left  out  by  mistake.  But  it  is  perfecdy  obvious  that  it  is  not  so.  They  could 
not  have  made  that  mistake  twice ;  for,  first,  the  settler  does  not  give  the  estate  to  the  heirs 
male  of  his  body  in  the  line  of  succession,  when  he  gives  it  to  the  heirs  male  of  all  the  others;  and 
then,  when  failing  the  heirs  male  of  the  body  of  all  the  substitutes,  he  gives  it  to  the  heirs  female 
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in  succession,  he  leaves  him  oat  adtogether — clearly  shewing  that  he  did  not  mean  his  children  to 
take.  Therefore,  it  is  exactly  the  same  thing  as  if  he  had  said — I  give  the  estate  to  him,  but 
not  to  the  heirs  male  or  female  of  his  body. 

Nov,  that  being  so,  we  come  to  the  question — ^What  are  we  to  understand  by  the  power  or 
Acuity  which  is  given  in  favour  of  the  younger  children? — (Reads  the  faculty.)  Now,  what 
Major  Archibald  Dickson  or  those  claiming  under  him  say  is  this — Archibald  Dickson  had  two 
children,  a  son  and  a  daughter,  and  he  therefore  had  a  power  under  this  provision,  having  suc- 
ceeded to  the  estate,  of  granting  a  bond  to  these  two  younger  children.  The  question  is — 
Whether  he  had  such  a  power?  It  appears  to  me  perfecdy  clear  that  he  had  no  such  power. 
The  language  is  not  that  each  person  who  succeeds  is  to  have  power  to  grant  bonds  to  the  younger 
;:hildren,  but  to  grant  bonds  to  the  younger  children  ''  other  than  the  heir  in  the  said  lands  and 
estate.'*  What  does  it  mean  by  saying  that  they  are  to  be  younger  children  other  than  the  heir  ? 
The  expression  is  very  inartificial,  because  the  heir  would  not  be  a  younger  child,  but  it  clearly 
means  children  younger  than  the  child  which  shall  be  the  heir. 

Then,  we  have  to  interpret  what  is  the  meaning  of  the  word  "  younger.'*  According  to  a 
number  of  cases  that  have  settled  the  law  in  this  country,  (and  there  can  be  no  doubt  that  the 
same  principle  must  prevail  in  Scotland,)  the  word  ''  younger  "  in  a  setdement  of  this  sort  means 
posterior  in  point  of  limitation ;  ^  not  younger  in  point  of  age,  but  only  coming  to  the  estate  after 
the  others  had  succeeded.  Probably  that  is  as  true  a  definition  of  the  word  as  can  be  suggested, 
namely,  coming  to  the  estate  after  the  person  who  is  to  be  the  heir.  Then,  if  nobody  is  to  be 
the  heir,  how  is  this  word  to  be  interpreted  ?  It  is  quite  clear  that  (according  to  what  was  stated 
by  one  of  the  learned  Judges  in  giving  his  opinion  in  the  Court  of  Session)  you  would  let  in  all 
mankind  unless  you  confine  the  expression  to  a  class,  some  one  or  more  of  whom  may  be  the 
heir.  It  cannot  apply  to  a  case  where  none  of  the  family  can  by  possibility  be  the  heir.  It 
appears  to  me,  therefore,  that  that  disposes  of  the  question  upon  that  very  plain  ground,  which 
is,  in  truth,  the  ground  upon  which  the  Court  of  Session  proceeded. 

But  then  there  was  an  ingenious  point  raised,  which,  I  confess,  at  first  struck  me  as  having 
some  weight.  It  is,  that  although  this  appointment  with  regard  to  the  bond  of  provision  is  not 
good,  as  taking  effect  under  the  provisions  of  the  deed  of  entail,  yet  it  may  be  good  by  virtue  of  the 
statute^  which  authorizes  every  heir  of  entail,  if  he  is  so  minded,  to  make  provision  for  his  younger 
children  by  means  of  a  bond — not,  it  is  true,  to  the  same  extent  as  is  here  provided  for,  but  to 
an  extent  short  of  that.  Now,  I  quite  agree  with  the  observation,  that  the  circumstance,  that 
here  the  provision  was  extended  to  three  years'  rent,  whereas  under  the  statute  it  was  confined 
to  two  years,  would  not  have  made  it  bad.  If  the  deed  had  been  so  framed  that  it  might  take 
effect  under  the  statute,  the  circumstance  that  the  party  attempted  to  give  more  than  the  statute 
authorized,  would  not  have  excluded  its  operation,  to  the  extent  to  which  the  statute  did  authorize 
it  But  here,  in  the  first  place,  it  is  perfectly  obvious  from  the  language  of  the  deed,  not  only 
that  the  party  executing  this  instrument  did  not  suppose  himself  to  be  executing  anything  under 
the  statute,  but  he  expressly  says  he  does  not.  He  confines  what  he  does  to  that  which  he  is 
authorized  to  do  under  the  deed,  and  under  the  deed  only.  Perhaps,  however,  that  might  not, 
if  the  language  were  scanned  closely,  be  absolutely  conclusive  against  getting  aid  from  the 
statute.  But  that  is  not  a  distinction  of  form ;  it  is  a  distinction  of  substance.  For  when  we 
look  to  what  is  the  course  of  operation  under  the  deed,  and  to  what  is  the  course  of  operation 
tmder  the  statute,  we  find  them  to  be  perfectly  different.  The  doctrine  that,  where  a  party  having 
a  power,  does  something  which  is  good  under  that  power,  (although  he  did  not  know  it,  and 
thought  that  he  was  executing  it  in  some  other  way,)  it  will  take  effect  under  that  power  where  it 
is  necessary — that  doctrine,  I  say,  cannot  apply  to  a  case  where  the  party  not  only  never  intended 
to  execute  the  power,  but  never  intended  to  do  the  thing  which  the  power  under  the  statute 
authorized  to  be  done.  Under  the  statute  the  power  was  to  charge  the  estate  to  a  particular 
amount,  smaller  than  this  party  has  attempted  (but  that  is  a  circumstance  that  could  not  be  at  all 
conclusive  upon  the  point>— the  charge  to  be  repaid  in  a  particular  mode,  namely,  by  the  payment 
of  one  third  of  the  rents,  to  continue  so  long  as  that  one  third  of  the  rents  should  be  necessary 
for  repaying  principal  and  interest.  That  is  not  what  was  done  under  this  deed  at  all.  There 
was  no  attempt  made  to  cause  the  repayment  in  that  mode  of  operation.  Therefore  it  was  quite 
clear,  not  only  that  there  was  no  intention  of  executing  any  instrument,  by  virtue  of  Lord  Aoer- 
deen's  Act,  but  that  that  which  was  intended  to  be  done  was  something  that  could  not  be  done 
under  Lord  Aberdeen's  Act  If  Lord  Aberdeen's  Act  had  been  brought  into  operation,  it  would 
have  affected  it  in  a  totally  different  manner.    Therefore  I  think  that  that  argument  wholly  fails. 

That  being  so,  I  am  relieved  from  the  necessity  of  considering  the  question  (and  a  very 
important  one  it  would  be) — Whether,  if  this  had  purported  to  have  been  done  under  Lord 
Aberdeen's  Act,  there  would  not  have  been  just  the  same  objection  to  his  executing  the  power 
under  the  statute  that  there  is  under  the  deed  ?     Upon  that  question  I  give  no  opinion,  except 

^  Note. — The  word  "limitation"  in  England  corresponds  to  the  Scotch  word  "destination" 
in  this  branch  of  the  law« 
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that  I  wish  it  to  be  understood  that  I  by  no  means  assent  to  the  proposition,  that  if  Major 
Archibald  Dickson  had  thrown  the  deed  overboard,  and  had  said — I  do  not  wish  to  have  anything 
to  do  with  the  deed,  I  shall  only  do  what  I  can  under  the  statute, — I  say,  I  wish  to  be  understood 
as  not  assenting  to  the  proposition  that  he  had  any  more  power  to  give  this  to  hb  children  under 
Lord  Aberdeen's  Act  than  he  would  have  had  under  the  deed. 

Lord  Brougham. — My  Lords,  I  entirely  agree  with  my  noble  and  learned  friend,  and  I  must 
say  that  I  view  the  case,  in  both  branches  of  it,  in  just  the  same  light  as  he  has  done.  It  is 
perfectly  clear  that  the  entailer  here  was  cognizant,  not  only  of  the  existence  of  his  relative,  whom 
he  calls  captain — now  called  Major  Dickson — but  also  of  the  fact  of  Major  Dickson  having  two 
children,  a  son  and  a  daughter,  for  whom  he  makes  provision  in  the  other  deed  of  the  same  date 
with  the  deed  in  question.  Then  he,  not  by  mistake  or  by  omission,  but  knowingly  and  willingly, 
excludes  the  children,  the  heirs  of  the  body  of  Captain  Dickson,  as  he  calls  him,  from  the 
succession  to  this  entailed  estate  ;  and  he  gives  it  to  the  other  heirs,  whom  he  calls  to  the  des- 
tination in  their  order.  He  gives  it  first  to  the  institute,  and  then  to  the  heirs  substitutes  and 
the  heirs  of  their  body — first  to  the  heirs  male,  and  if  the  heirs  male  fail,  then  to  the  heirs  female. 
But  in  the  case  of  Captain  Dickson,  he  gives  it  to  him  alone,  without  any  limitation  whatsoever 
to  the  heirs  of  his  body,  male  or  femsde.  And,  as  my  noble  and  learned  friend  has  justly 
observed,  what  makes  it  perfectly  clear  that  he  intended  to  leave  out  the  son  and  daughter  of 
Captain  Dickson,  whose  existence  he  was  aware  of,  is,  that  after  having  exhausted  the  limitation 
and  destination  to  the  heirs  male  of  those  who  come  after  the  captain,  he  reverts  to  the  limita- 
tion to  the  heirs  female,  and  he  gives  it  first  to  the  heirs  female  of  the  institute,  and  then  to  the 
heirs  female  of  the  substitutes  ;  but  passing  over  the  heirs  female  of  the  captain,  and  going  from 
Andrew,  the  one  immediately  preceding  him,  to  Walter,  the  one  immediately  succeeding,  he 
gives  the  estate  first  to  the  heirs  female  of  the  body  of  the  one  and  then  to  the  heirs  female  of 
the  body  of  the  other. 

Now,  I  can  very  easily  understand  the  meaning  of  this  arrangement  with  respect  to  the  faculty 
given  to  make  provision  for  younger  children.  I  agree  with  my  noble  and  learned  friend  in  the 
view  which  he  takes  of  the  meaning  of  the  words,  upon  which  I  think  that  no  reasonable  doubt 
can  be  entertained.  I  can  easily  understand  the  intention  of  the  party  executing  the  entail,  and 
the  grounds  of  that  intention.  He  might  intend  to  say — Whoever  shall  succecS  to  this  estate, 
the  younger  children  shall  at  the  same  time  have  a  provision  made  for  them.  It  is  a  very 
ordinary  arrangement  both  in  England  and  in  Scotland — (it  is  more  general,  I  believe,  even  in 
Scotch  than  it  is  in  English  settlements) — to  give  the  estate  to  the  eldest  son,  and  to  make  a 
provision  for  his  brothers  and  sisters,  as  the  younger  children  of  the  party.  Armed  with  that 
faculty  or  power,  he  is,  in  fact,  what  is  called  in  Scotland  the  holder  oi  the  faculty  to  make  such 
a  provision.  But  in  this  case  it  appears  that  no  intention  existed  of  giving  the  estate  to  any  of 
the  children  of  the  captain.  Nor  did  any  intention  exist  of  giving  the  captain  the  power  of 
making  a  provision  for  his  younger  children. 

My  Lords,  I  agree  with  my  noble  and  learned  friend,  that  there  is  some  obscurity  and 
inaccuracy  in  the  language  used.  For  certainly  nothing  can  be  less  accurate  than  to  say,  *'  the 
younger  children  other  than  the  heir,"  because  the  heir  cannot  be  taken  to  be  a  younger  child 
ex  vi  termini.  That  is  clear.  But  that  is  not  the  only  inaccuracy.  There  is  another  of  the 
same  sort.  In  the  first  place,  where  the  institute  is  mentioned,  you  will  find  the  words,  "  in  the 
power  of  the  said  Archibald  Dickson,  and  the  other  heirs  and  substitutes."  That  would  imply 
that  the  party  making  the  deed  considered  Archibald  Dickson  as  one  of  the  heirs  and  substitutes, 
which  it  is  perfectly  clear  that  he  is  not.  He  is  not  a  substitute  ;  he  is  the  institute.  He  is  not 
the  heir ;  he  is  the  disponee.  There  is  the  same  inaccuracy  also  in  the  use  of  the  words, "  other 
than  the  heir  in  the  said  lands,''  as  considering  the  heir  to  belong  to  the  class  of  the  younger 
children.  I  take  the  words,  "  to  the  younger  children  other  than  the  heir  in  the  said  lands,''  to 
mean  such  of  the  heirs  of  entail  successively  coming  into  possession  of  the  entailed  estates  as 
shall  not  succeed  to  the  entailed  estates.  Now,  none  of  the  children  of  the  captain  could  succeed 
to  the  entailed  estate,  and  none  of  his  children,  therefore,  could  come  within  the  description 
referred  to  in  this  power. 

My  Lords,  it  is  needless  to  refer  to  cases  upon  a  question  of  this  sort  Nothing  can  be  less 
fruitful  than  such  references,  inasmuch  as,  unless  you  find  a  case  that  is  on  all  fours  with  the  one 
you  have  on  hand,  you  really  get  very  little  benefit  from  these  references.  If  it  were  desirable  to 
refer  to  any  case,  either  the  case  of  Boyd  v.  Boyd,  reported  in  Lord  Stair  and  also  in  Monson,  or 
the  case  of  Oliphant  v.  the  Lord  Advocate^  would  furnish  an  analogy  to  the  case  which  is  now 
before  us. 

My  Lords,  with  respect  to  the  Aberdeen  Act,  I  agree  with  what  the  Lord  Justice  Clerk  well 
observed,  that  it  is  not  necessary  to  set  forth  in  an  instrument  executing  a  power  that  it  was  framed 
in  execution  of  that  power.  Nay,  I  am  of  opinion  that  even  a  power  afterwards  accruing  to  the 
party  making  the  instrument  might  validate  that  which  at  the  time  of  its  execution  was  invalid 
But  no  case  has  been  produced,  and  it  is  quite  clear  that,  as  the  Lord  Justice  Clerk  does  not 
make  any  reference  to  any,  none  was  in  his  contemplation,  in  which,  there  being  a  question  as  to 
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two  faculties  under  which  an  act  might  have  been  executed,  and  one  of  them  being  expressly 
stated  by  the  party  executing  the  deed  to  be  the  one  under  which  he  executed  it,  and  the  other 
being  excluded  by  the  deed,  and  the  first  mentioned  faculty  not  being  valid  —  I  say  no  case  has 
been  produced  in  which,  under  these  circumstances,  the  other  power  has  been  held  to  validate 
the  instrument.  Now,  in  this  case,  it  is  as  clear  from  the  nature  of  the  instrument  that  reference 
to  the  Aberdeen  Act  is  excluded,  as  if  he  had  said  in  so  many  words — I  grant  this,  not  under  the 
powers  of  the  Aberdeen  Act,  but  under  the  faculty  reserved  to  me  by  the  deed  of  entaiL  As  to 
the  difference  between  three  years  and  two  years,  I  agree  with  my  noble  and  learned  friend,  that 
that  would  not  be  at  all  material,  except  that  it  is  an  additional  reason  for  holding  that  he  had 
not  in  his  contemplation  the  powers  given  under  the  Aberdeen  Act.  But  the  other  ground  stated 
by  my  noble  and  learned  friend  is  quite  sufficient.  He  is  doing  an  entirely  different  thing  from 
that  which  the  Aberdeen  Act  entitles  him  to  do. 

Upon  the  whole,  therefore,  I  have  no  doubt  whatever  that  the  Court  below  has  rightly  decided 
this  case ;  and  I  agree  with  my  noble  and  learned  friend  that  the  interlocutor  appealed  from 
ought  to  be  affirmed,  and  the  appeal  dismissed  with  costs. 

Lord  St.  Leonards. — My  Lords,  I  cannot  say  that  I  have  entertained  any  doubt  upon  this 
case  from  the  first  moment  that  I  understood  it.     It  appears  to  me  not  only  to  be  simply  a 
question  of  construction,  independently  of  the  meaning  of  the  Aberdeen  Act,  but  upon  the  con- 
struction of  this  settlement  there  surely  ought  not  to  be,  and,  I  apprehend,  that  there  is  not,  any 
doubt.     It  is  very  unusual  in  an  entail  to  find,  as  in  this  case,  a  mere  liferenter  introduced.     But, 
as  has  been  already  observed,  there  can  be  no  question  here  ^f  that  happening  per  incuriam; 
because  not  only  is  his  name  altogether  omitted  in  the  subsequent  limitations,  where  the  heirs 
female  of  the  other  persons,  for  whose  heirs  male  provision  had  oeen  before  made,  are  mentioned, 
but  when  he  comes,  by  the  testamentary  disposition  of  the  same  date,  to  make  provision  for  the 
very  same  person.  Captain  Archibald  Dickson,  for  whom  alone  (without  providing  for  his  heirs) 
he  had  provided  by  the  first  deed,  he  makes  a  provision  there  of  a  sum  or  money  for  him  and  the 
heirs  of  his  body.     Therefore  he  draws  an  exact  distinction  between  the  provision  g^ven  to  him 
alone  by  the  one  instrument,  and  the  provision  given  to  him  and  his  heirs  by  the  other  instru- 
ment.    It  is  very  true  that  by  that  instnmient  provision  also  was  made  for  Walter,  who  takes  in 
remainder,  and  to  whose  heirs  there  is  a  limitation  in  the  first  deed  ;  and  therefore  it  will  not  do 
to  rely  too  much  on  that.     But  in  the  instrument  of  the  same  date  there  is  this  important  circum- 
stance—he provides  for  the  son  of  Archibald  as  an  only  son,  and,  in  case  he  should  die,  he  gives 
a  provision  intended  for  the  son  to  his  only  sister.     He  knew,  therefore,  that  there  were  two 
children,  and  for  those  two  children  alone  he  intended  to  provide.     I  think,  therefore,  it  is  not 
necessary  to  go  into  any  argument  to  shew  that  the  settlement  is  precisely  what  he  intended  as 
regards  the  limitations. 

Then,  my  Lords,  the  question  is — Whether,  upon  the  words  here  used,  he  intended  to  include 
Archibald  in  the  power  which  he  has  introduced,  or  the  *'  faculty,"  if  you  like  to  call  it  so — but 
I  shall  take  the  liberty  of  calling  it  the  "power,"  for,  sitting  in  a  court  of  equity  to  administer 
Scottish  law,  I  am  not  forced  to  do  that  which  I  am  incapable  of  doing — to  speak  the  Scottish 
language.  Now,  if  I  am  to  look  at  this  power,  does  it  or  does  it  not  include  Archibald  ?  It  has 
been  said — if  the  name  had  been  there,  then,  of  course,  he  would  have  had  the  power.  Nobody 
has  attempted  to  deny  that  the  settler  had  the  power,  if  he  had  chosen  to  exercise  it,  of  giving  to 
Archibald  the  particular  faculty  or  power  in  question.  Therefore,  if  he  had  said  in  so  many 
words  that  Archibald  should  have  this  power,  of  course  he  wotdd  have  had  it.  But  that  is  not 
the  case  here.  Therefore,  when  you  find  the  general  terms,  "  the  other  heirs  and  substitutes  " 
(however  inaccurate  they  may  be)  in  the  introduction,  and  when  you  afterwards  find  a  description 
of  the  persons  who  are  to  take  the  power,  which  is  incompatible  and  inconsistent  with  Archibald 
having  the  power,  then  the  question  is,  upon  the  whole  instrument  taken  together,  does  it  or  does 
it  not  include  Archibald  ?  I  am  not  certain  that  the  person  who  drew  this  instrument  was  not 
misled  in  this  way.  After  having  provided  for  all  the  different  p)ersons  in  succession  for  whom 
be  intended  to  provide,  and  for  Qie  heirs  male  of  all  except  Archibald,  he  then  says — "whom 
failing,  to  the  heirs  female  of  the  body,"  begmning  with  the  first  and  going  through  them  all — 
of  course  omitting  Captain  Archibald.  Then,  when  we  come  to  the  first  power  of  providing  for 
a  wife,  he  says — "  but  with  and  imder  this  exception  always  from  the  aforesaid  limitations,  that 
it  shaU  be  lawful  to,  and  in  the  power  of,  the  said  Archibald  Dickson,  and  the  other  heirs  and 
substitutes  above  mentioned,  upon  their  succeeding  to  the  said  lands  and  estate,"  and  so  on.  I 
am  not  at  all  certain  that  the  framer  of  this  instrument,  in  casting  his  eyes  over  all  the  preceding 
Citations  providing  for  heirs  female,  did  not  consider  that  he  was  referring  the  power  to  the 
persons  whom  he  had  thus  enumerated,  excluding  Captain  Archibald ;  because  these  limitations 
to  the  heirs  female  went  right  through  every  person  who  was  to  take,  but  altogether  omitted 
Captain  Archibald.  When,  therefore,  the  framer  of  the  instrument  said,  that  the  other  heirs  and 
substitutes  were  to  take  as  above  mentioned,  he  might  mean,  and  no  doubt  did  mean,  those  who 
were  above  mentioned  in  the  last  list,  which  included  all,  omitting  Captain  Archibald. 
But  not  relying  upon  that^  the  question  is  as  to  the  true  construction  of  the  instrument,  whether 
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the  description  of  persons  who  are  to  take  does  not  of  itself  shew  that  this  power  was  never 
intended  to  be  given,  and  was  not,  in  point  of  fact,  given  to  Archibald  ? 

Now,  the  English  cases  (and  the  Scotch  cases  are  to  the  same  effect)  have  established  cleariy 
beyond  all  controversy,  that,  if  younger  children  as  a  class  are  intended  to  be  provided  for,  they 
who  really  stand  in  the  position  of  younger  children,  although  they  may  be  elder  children,  one 
or  more  of  them,  by  birtn,  yet  are  within  the  provision.  Why  is  that  ?  Because  as  a  class  they 
stand  in  the  position  of  younger  children.  There  may  be  half-a-dozen  daughters  bom  in  a 
family,  and  then  a  son.  The  estate  is  limited  to  the  son,  and  provision  has  to  be  made  for  the 
younger  children.  Whom  would  you  in  that  case  call  younger  children,  speaking  with  reference 
to  the  estate  ?  Why,  all  that  class  who  could  not,  any  one  of  them,  take  the  estate  itself, 
because  they  are  younger  than  the  person  who  takes  the  estate — ^that  is,  they  are  inferior,  they 
are  lower  than  the  one  who  becomes  the  head  of  the  family,  and  in  that  respect  they  are,  as  a 
class,  the  younger  branches. 

My  Lords,  it  is  a  great  stretch  to  make  language  bend  to  the  intention.  But  a  Court  of 
Justice  is  never  better  employed  than  when,  without  breaking  in  upon  any  positive  rule,  it  can 
make  the  strict  words  which  it  finds  in  an  instrument  bend  to  the  real  intention  of  the  settler  or 
of  the  testator.  In  all  these  cases  the  word  '  younger '  must  necessarily  be  a  correlative  term. 
There  must  be  some  one  who  is  older  ;  or  else  what  can  it  mean  ?  Here  the  words  are  inaccu- 
rate, because  it  says  "  younger  children  other  than  the  heir  in  the  said  lands  and  estate.'*  Tfate 
words  **  lands  and  estate,'*  therefore,  shew  at  once  that  what  was  intended  was  *' other  than  the 
one  who  will  take  the  estate."  If  you  look  to  the  form  of  an  English  settlement,  giving  the 
power  of  charging  a  portion  for  the  younger  children,  you  find  it  in  diese  terms.  It  gives  power 
to  the  tenant  for  life  to  charge  portions  for  all  and  every  the  child  and  children  other  than  and 
besides  the  eldest  or  other  son  for  the  time  being  entitled  to  the  estate.  That  is  the  form  in 
which  a  settlement  is  drawn  in  England.  There,  of  course,  it  is  to  all  the  children  other  than 
and  besides  the  eldest  or  other  son  for  the  time  being  entitled  to  the  estate.  Now  it  occurred  to 
me,  that  the  way  in  which  this  instrument  has  become  inaccurate  is  probably  this  : — ^That  the 
hamer  had  found  that  the  heirs  female  were  provided  for,  and  that  tnerefore  daughters  might 
succeed  to  the  estate,  and  that  so  puzzled  him  that  he  put  in  "  younger  children,"  as  he  saw  that 
younger  children  might  come  in  even  as  females.  But  then  he  says,  '^  younger  children  not 
Deing  the  heir  entitled  to  the  estate."  Well,  then,  what  can  that  mean  ?  Take  the  case  which 
happened.  Archibald  had  two  children,  a  boy  and  a  girl  Which  is  the  younger  child  ?  We 
know  which  is  the  younger  in  point  of  birth.  But  how  is  she  younger  than  the  other  with  regard 
to  the  estate  ?  Neither  takes  the  estate.  How  could  she  take  a  portion  as  a  younger  child,  if 
her  elder  brother  could  not  take  the  estate  himself  ?  Therefore  the  learned  counsel  was  reduced 
to  this  dilemma,  either  in  effect  to  give  up  the  case,  or  to  insist  that  both  the  children  were 
entided  to  it  How  can  they  both  be  entitled  ?  How  can  they  both  be  younger  children  ?  It 
is  said  that  neither  takes  the  estate.  But  that  only  shews  that  they  were  not  children  who  came 
at  all  within  the  category.  Because  the  son  is  not  entitled  to  the  estate  the  daughter  herself 
cannot  take,  because  the  relation  does  not  exist  with  reference  to  the  estate  between  elder  and 
younger.  Consequently  this  is  a  power  which  never  arose,  and  which  therefore  could  not  be 
exercised.  I  take  it  to  be  so  clear  that  it  would  be  a  waste  of  your  Lordships*  dme  if  I  were  to 
go  further  into  the  point  I  cannot  admit  that  it  is  open  to  doubt  at  alL  I  may,  however,  just 
observe,  before  I  leave  this  point,  with  regard  to  the  power  to  provide  for  the  husbands  and 
wives  of  those  who  succeed  the  heir,  it  is  quite  clear  that  this  power  was  never  intended  to  be 
extended  to  Captain  Archibald,  because  he  never  could  have  any  relations  who  answered  that 
description.  Therefore  that  power  of  itself  shews  that  Captain  Archibald  is  the  only  person 
intended  to  be  provided  for. 

Then,  with  regard  to  the  Aberdeen  Act. — Of  course  it  must  be  admitted  that  it  is  not  neces- 
sary, in  exercising  a  power  given  by  that  act,  to  refer  to  it.  That  is  because  it  is  the  general 
law  of  the  land.  You  need  not  refer  to  any  such  power,  provided  you  shew,  by  the  disposition 
of  the  property  subject  to  the  power,  that  you  mean  to  exercise  the  power.  In  the  Aberdeen 
Act,  §  7,  it  is  expressly  provided,  that  where  there  is  an  excess  in  the  exercise  of  the  authority 
granted  by  the  act,  the  heir  cannot  reduce  that  excess,  and  that  the  power  shall  not  be  void  only 
for  that  excess.  But  then  is  it  necessary  to  decide  this  question,  whether,  if  a  power  did  exist 
under  the  Aberdeen  Act,  that  power  could  or  could  not  be  brought  in  aid  of  the  exercise  of  this 
power  ?  It  is  perfectly  clear  that  this  gentleman  meant  to  exercise  the  power  of  settlement  It 
IS  equally  clear  that  he  meant  to  do  the  act.  It  is  not  more  clear  that  he  intended  to  exercise 
the  power  than  it  is  that  he  meant  to  provide  for  his  children.  If,  therefore,  the  question  had 
now  arisen — Whether,  if  he  had  power  under  the  Aberdeen  Act,  the  power  could  have  come  in 
aid  of  this  disposition  ?  that  would  have  been  a  question  upon  which  I  should  have  desired 
further  time  for  consideration.  But  I  think  that  point  does  not  arise  in  this  case.  I  am  clearly 
of  opinion  that,  under  the  Aberdeen  Act,  the  person  who  is  the  heir  of  entail,  in  a  case  such  as 
this,  has  no  right  whatever  to  charge  any  portion  for  his  children.  I  think  that  the  words  of  the 
Aberdeen  Act  are  quite  as  clear  as  the  words  in  this  case,  and  they  shew  to  my  mind  perfectly 
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conclusively,  that  it  was  not  intended  that  any  man  should  have  the  power  of  providing  for 
younger  children  unless  he  had  a  son,  or  one  of  his  children  who  could  take  under  the  entail. 
It  was  intended  as  a  provision  for  younger  children  standing  in  reference  to  the  estate  as 
yooDger  children.  The  object  of  the  provision  is  this,  that  when  a  man  succeeds  to  an  estate, 
and  thus  becomes  the  head  of  the  family,  he  shall  not  find  himself  burthened  with  a  parcel  of 
poor  indigent  relations,  but  that  there  shall  be  some  provision  for  the  younger  children,  irre- 
spective of  the  aid  they  might  expect  from  the  head  of  the  family.  But  I  should  have  gone  a 
^eat  deal  further ;  and  unless  authority  can  be  produced  to  the  contrary,  I  should  myself  have 
said,  that  I  have  no  doubt,  under  the  Aberdeen  Act,  that  no  man,  in  the  situation  of  Captain 
Archibald,  as  a  mere  liferenter,  could,  under  this  settlement,  make  a  charge  in  favour  of  his 
younger  children.  Independendy  of  the  words  of  the  setdement  itself,  I  apprehend  that  the 
intention  of  the  Aberdeen  Act  was  to  enable  persons,  taking  regularly  under  the  Entail  Act,  in 
the  conmion  way  of  limitation,  to  make  such  provision  as  is  there  pointed  out  for  their  younger 
children,  and  that  it  never  could  have  been  in  contemplation  to  give  to  a  mere  liferenter,  where 
there  was  no  limitation  to  his  heirs,  the  power  given  to  him  by  this  act  of  parliament.  If  it 
vere  so  I  should  be  glad  to  know  where  it  would  stop.  Suppose  that,  instead  of  giving  the 
property  generally,  (which  would  be  the  gift  of  a  life-interest,)  it  had  been  given  for  ten  or  five 
years,  or  any  certain  number  of  years,  where  is  the  distinction  ?  The  Aberdeen  Act  speaks 
generally  of  the  heir  of  entail,  but  it  means  in  the  common  ordinary  way  in  which  such  a  limita- 
tion takes  place.  My  own  opinion,  therefore,  is,  that  this  case  does  not  fall  within  the  Aberdeen 
Act,  and  therefore  no  question,  as  it  appears  to  me,  arises  with  regard  to  whether  the  power 
supposed  to  be  vested  in  Archibald  Dickson  by  the  Aberdeen  Act,  could  be  considered  as 
exercised  or  not  by  the  instrument  in  question. 

Upon  the  whole  case,  my  Lords,  I  agree  with  my  noble  and  learned  friends  that  the  appeal 
ought  to  be  dismissed,  and  the  decree  of  the  Court  below  affirmed. 

Interlocutors  affirmed,  with  costs. 
Kempson   and    Fletcher,   Appellant^  Solicitors,  —  Maitland    and    Graham,   Respondent's 
Solicitors, 
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Her  Majesty's  Advocate,  Plaintiff  in  error,  Appellant,  v.  David  Smith, 

Defendant  in  error,  Respondent, 

Legacy  Duty — Change  of  Investment — A  testatrix  left  £4000  of  personal  property,  and  £16,000 
on  heritable  bond.  She  directed  her  trustees  to  pay  debts  and  legacies,  and  dispose  of  the  residue 
thus: — **  /  direct  my  trustees  to  pay  the  whole  residue  of  the  said  trust  estate  and  effects  to  W, 

•  D,,  whom,  I  hereby  appoint  my  residuary  legatee!*  The  debts  and  legacies  amounted  to  ;^  13, 500, 
^  that  it  was  impossible  to  discharge  them  without  encroaching  on  the  ;f  16,000  bond.  The 
trust  deed  contained  power  to  uplift  and  change  existing  investments,  and  to  convert  the  estate 
into  money,  in  whole  or  in  part.  By  virtue  of  this  power  the  trustees  uplifted  the  £  1 6,000  bond, 
ond  having  taken  so  muck  of  the  money  as  was  required  to  satisfy  the  trust  purposes,  they 
reinvested  upon  heritage  the  residue,  amounting  to  ffiooo,  and  claimable  by  IV,  D, 

Held  (affirming  judgment),  that  the  residue  was  not  liable  in  legacy  duty, — the  change  of  invest- 
went  being  simply  in  ordinary  management,  and  for  better  preservation,  and  not  a  permanent 
change  for  distribution,  so  as  to  alter  the  conditional  into  an  absolute  direction  to  realize  the 
estate,^ 

The  judgment  of  the  Exchequer  Court  in  Scotland  was  appealed  against  and  sought  to  be 
reversed,  for  the  following  reasons : — "  i.  Because,  on  the  true  construction  of  the  testamentary 
instruments  of  the  testatrix,  it  was  in  her  contemplation  that  the  heritable  bond  for  ;f  16,000  be 
realized  by  her  trustees,  and  the  proceeds  applied  to  the  satisfaction  of  the  specific  purposes  of 
the  trust,  and  that  the  residue  should  be  paid  by  them  to  the  party  named  as  residuary  legatee. 
•^Angus  V.  Angus,  Dec.  6,  1825;  Burrel  v,  Burrel,  Dec.  14,  1825;  Advocate-General  y.  Rani' 
says  Trustees,  2  C.  M.  &  R.  224;  Do.  v.  Williamson,  2  Bell's  App.  89;  10  CI.  &  F.  16.  2. 
Because  the  trustees  were  empowered  to  realize  the  heritable  bond  left  by  the  testatrix,  and  they, 
in  point  of  fact,  exercised  their  power  to  do  so.  Attorney-General  v.  Mangles,  1839,  5  M.  &  W. 
120;  Do,  v.  Simcox,  Jan.  18,  1848;  i  Exch.  749." 

'  See  previous  report  14  D.  585 ;  24  Sc.  Jur.  285.        S.  C.  i  Macq.  Ap.  760 ;  26  Sc.  Jur.  533. 
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The  defendant  supported  the  judgment  on  the  following  grounds : — "  i.  The  residue,  in  respect 
of  which  the  claim  of  the  Crown  was  made,  did  not  arise  from  the  sale,  mortgage,  or  other  dispo- 
sition of  real  estate,  directed  by  the  testamentary  disposition  of  the  late  Miss  Watson  to  be  sold, 
mortgaged,  or  otherwise  disposed  of.  2.  The  judgpnent  of  the  Court  of  Exchequer  is  in  perfect 
accordance  with  the  authorities. — L.  Adv,  v.  Blackburn* s  trustees,  10  D.  166.  Note  to  in  re 
Evansy  2  C.  M.  &  R.  224;  Mangles,  5  M.  &  W.  120." 

Sir  F.  Kelly,  and  Pigott,  for  plaintiff  in  error;  Rolt  Q.C.,  and  Willes,  for  defendant  in  error. 
[As  this  department  of  the  law  is  now  altered  by  the  Succession  Duty  Act,  it  is  unnecessary  to 
state  the  arguments.  The  cases  cited  were — Attorney-General  v.  Simcox,  i  Exch.  749;  In  re 
Evans,  2  Cr.  M.  &  R  206;  Advocate-General  v.  Williamson,  2  Bell's  Ap.  89;  Advocate- 
General  V.  Ramsay's  Trustees,  2  Cr.  M.  &  R.  224;  Hobson  v.  Neale,  8  Exch.  368;  Attorney- 
General  V.  Metcalfe,  6  Exch.  26 ;  Cathcart  v.  Cathcarfs  Creditors,  8  S.  803 ;  Mules  v.  Jennings^ 
8  Exch.  830.] 

Lord  Chancellor  Cranworth.— My  Lords,  I  confess  that  it  appears  to  me  that  this  is  a 
case  upon  which,  when  correctly  understood,  there  cannot  be  any  reasonable  doubt.  I  think  that 
the  Court  below  came  to  a  perfectly  correct  conclusion,  and  that  there  is  nothing  in  the  act  of 
parliament,  and  nothing  in  the  authorities,  which  is  at  all  calculated  to  raise  any  doubt.  By  the 
statute,  the  legacy  duty  is  payable  upon  the  clear  residue  of  the  monies  to  arise  from  the  sale, 
mortgage,  or  other  disposition  of  any  real  or  heritable  estate,  directed  to  be  sold,  mortgaged,  or 
otherwise  disposed  of,  by  any  will  or  testamentary  instrument.  The  object  of  that  is  plain, 
namely,  that  the  legacy  duty  being  chargeable  on  the  clear  residue  of  the  personal  estate,  if  a 
testator  having  real  estate  chooses  to  direct  that  estate  to  be  sold,  and  the  money  to  be  distri- 
buted, as  if  it  had  been  so  much  money  which  the  testator  had  possessed  at  the  time  of  his  death, 
the  legislature  thought  fit  to  treat  that  as  chargeable,  and  to  impose  the  same  duty  upon  it  as  if 
it  had  been  in  the  shape  of  money  at  the  time  of  his  death.  That  is  the  plain  meaning  of  the 
statute.  Therefore,  ir  a  testator,  seised  of  real  estates,  directs  these  estates  to  be  sold,  and  the 
money  to  be  distributed,  it  comes  within  the  meaning  of  the  statute,  and  the  duty  attaches. 

Then  there  arose  that  class  of  cases,  to  only  one  of  which  I  will  allude,  viz.,  the  Attorn^- 
General  \,  Simcox,  in  which  the  testator  devises  his  estates  to  trustees,  with  a  direction  to  appor- 
tion them  among  a  particular  class  of  persons  in  certain  proportions.  Supposing  he  had  said, — 
"  I  direct  my  trustees  to  sell  as  much  of  my  real  estates  as  cannot  conveniently  be  apportioned, 
and  then  to  divide  the  money  to  arise  from  the  sale," — there  is  no  doubt  that  would  have  been 
a  direction  to  sell  all  or  such  portion  of  the  estate  as  that  direction  would  be  applicable  to,  and 
in  that  case  no  question  could  have  been  raised.  But  then  arose  the  case  or  the  Attorney- 
General  V.  Simcox,  in  which  the  testator,  not  imposing  it  as  an  absolute  duty  on  his  trustees  to 
sell  the  real  estates,  but  contemplating  it  as  possiole  tl^t  it  may  be  necessary,  or  that  it  may  be 
convenient  to  sell  a  portion  of  those  estates,  m  order  to  make  the  distribution  equal  between  the 
parties,  says, — ^**  In  that  case,  I  authorize  them  to  sell."  What  the  Court  of  Exchequer  decided 
in  that  case  was,  that  when  the  trustees,  in  the  exercise  of  their  duty,  had  come  to  the  conclusion 
that  it  was  convenient  to  sell,  or  that  it  was  their  duty,  or  that  the  power  to  sell  was  a  power 
which  they  were  bound  to  exercise,  it  amounted  to  a  direction.  The  Court  of  Exchequer  said, 
'that  it  was  just  the  same  thing  as  if  the  testator  had  said,  under  such  circumstances — **  I  direct 
you  to  sell.''  But  in  that  case  the  sale  was  to  be  the  end  of  the  transaction ;  it  was  to  be  a  con- 
version of  land  into  money,  and  that  money  was  to  be  divided  just  as  if  it  had  been  money  which 
the  testator  had  possessed  at  the  time  of  his  death. 

That  case  was  decided  by  the  Court  of  Exche(}uer,  and  I  understand  that  it  has  been  followed 
in  succeeding  cases ;  and  I  confess  that  that  decision  appears  to  me  to  be  founded  on  perfect 
good  sense.  But  how  does  that  apply  to  the  present  case  ?  Here  the  testatrix  had,  what  I  may 
call  for  this  purpose,  real  estate,  and  she  had  also  personal  estate.  By  her  will  she  left  legacies 
to  a  large  amount.  At  the  same  time,  when  she  makes  her  will,  her  personal  estate  was  not 
nearly  enough  for  the  payment  of  those  legacies.  Whether  she  was  aware  of  that  at  the  time, 
and  contemplated  that  it  would  be  necessary  to  sell  the  real  estate  to  make  up  the  deficiency, 
does  not  appear.  Very  likely  she  was  not.  But  she  directs  those  legacies  to  be  paid,  and  she 
gives  full  power  to  the  trustees,  at  their  discretion,  to  sell  and  dispose  of  all  or  any  part  of  the 
said  trust  estate  and  effects,  as  well  the  real  estate  as  the  personalty.  Then  she  gives  the  residue 
to  this  gentleman,  the  Rev.  W.  Duthy.  Now,  what  is  the  meaning  of  saying  that  the  trustees 
shall  have  power  to  sell  ?  It  may  be  that  it  only  means,  that  they  shall  have  the  power  to  sell,  so 
far  as  may  be  necessary  to  enable  them  to  execute  the  trusts  of  her  will, — that  is,  to  pay  her 
debts  and  legacies.  The  test  of  the  correcmess  of  this  view  is  this,  that  Mr.  Duthy  might  at  any 
moment  have  said, — '^  You  shall  not  sell  the  heritable  bond.  I  will  pay  those  legacies,  and  I  wiU 
take  the  heritable  bond  to  myself."  He  might  have  interposed  at  any  moment  of  time,  and  have 
so  said.  It  appears  to  me  that  that  exhausts  the  subject.  When  it  is  said  that  there  is  a  power 
of  sale  in  this  case,  and  there  was  a  power  of  sale  in  ih^  Attorney-General  v.  Simcox,  that  there- 
fore the  two  cases  are  alike,  that  is  filing  into  a  fallacy,  by  using  words  which  have  a  different 
meaning  in  the  different  cases.   In  the  one  case  it  was  a  power,  jn  certain  circumstances,  to  con- 
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▼ert  the  real  estate  into  personalty,  and  to  distribute  it  as  personalty  among  particular  persons. 
In  this  case  it  is  a  power  to  sell^  so  far  as  may  be  necessary  for  the  purpose  of  enabling  the 
trusts  to  be  performed,  which  were  trusts  prior  to  the  interests  taken  by  Mr.  Duthy. 

My  LordSy  that  appears  to  me  to  be  a  very  short  way  of  putting  the  case.  I  confess  it  appears 
to  me  to  exhaust  the  subject.  I  shall  therefore  say  no  more,  but  shall  simply  move  that  the 
judgment  of  the  Court  below  be  affirmed. 

Lord  Brougham. — My  Lords,  I  am  of  the  same  opinion  with  my  noble  and  learned  friend, 
that  this  judgment  ought  to  be  affirmed.  He  has  stated  the  distinction  between  the  cases  which 
have  been  referred  to  upon  this  subject,  particularly  that  case  of  \}[i&  Attorney-General  v.  Simcox 
and  this  case.  I  will  only  advert  for  one  moment  to  another  case, — also  a  case  from  Scotland, 
—because  it  came  before  this  House,  and  was  decided  here,  viz.,  that  of  Williamson^ s  trustees  v. 
The  Lord  Advocate.  In  that  case,  taking  the  two  instruments  together,  there  is  no  doubt  that  there 
vas  more  than  a  power  to  the  trustees  to  sell, — there  was  clearly  a  direction ;  for  the  truster,  in 
the  second  instrument,  said,  "whereas  I  have  required  my  trustees  to  sell ;"  and  in  that  case  the 
purpose  of  the  sale  was  not  merely  in  order  to  pay  all  the  debts  and  legacies  contained  in  the 
will,  but  it  was  a  sale  for  the  purpose  of  distributing  the  proceeds  of  the  sale.  So  that  it  was 
clearly  a  sale  out  and  out.  It  was  for  the  purpose  of  distributing  the  proceeds  among  a  particu- 
lar class  of  persons,  viz.,  the  next  of  kin.  It  was  therefore  clearly  a  case  in  which  the  trustees 
were  not  merely  empowered  for  a  particular  purpose,  but  were  directed,  for  a  general  purpose, 
to  convert  that  very  large — I  may  say  very  magnificent — estate  into  money,  namely,  for  the 
purpose  of  distributing  it  among  the  next  of  kin,  who  were,  I  think,  chiefly  nieces.  It  is  clear, 
therefore,  that  in  that  case  the  knd  was  to  be  dealt  with  as  money,  and  to  be  applied  to  the 
payment  of  the  legacies. 

Lord  St.  Leonards. — My  Lords,  I  am  also  of  opinion  that  this  judgment  ought  to  be 
affirmed.  And  I  must  own  that  I  am  a  little  surprised,  that  the  Crown  should  have  been  advised 
to  bring  such  a  case  by  appeal  before  this  House.  The  law  upon  this  subject,  as  has  been 
observed  at  the  bar,  is  now  altered.  By  the  Succession  Duty  Act,  all  real  estate  is  chargeable, 
eqtully  with  personalty,  with  legacy  duty,  so  that  it  was  no  longer  worth  while  to  bring  the  case 
before  this  House  merely  to  have  a  rule  laid  down  which  would  govern  future  cases.  And  under 
the  circumstances,  especially  after  the  consideration  which  was  given  to  the  case  by  the  learned 
Judges  below,  and  the  elaborate  judgment  they  pronotmced,  I  think  it  was  very  undesirable  that 
it  should  be  brought,  at  a  heavy  expense  to  the  parties,  before  this  House. 

My  Lords,  I  do  not  entertain  any  doubt  as  to  the  true  construction  of  the  act  of  parliament. 
1  think  the  legacy  duty  is  in  no  respect  whatever  chargeable  upon  this  property.  The  act  of 
parliament  does  not  charge  real  estate,  but  only  "  the  clear  residue  of  the  monies  to  arise  from 
the  sale,  mortgage,  or  other  disposition  of  any  real  or  heritable  estate,  directed  to  be  sold,  mort- 
gaged, or  otherwise  disposed  of,  by  any  will  or  testamentary  instrument''  So  that  the  duty 
plainly  attaches  only  upon  the  clear  residue  of  the  monies  to  arise  from  the  sale  of  any  real 
estate  directed  to  be  sold,  mortgaged,  or  otherwise  disposed  of  by  any  will  or  testamentary  in- 
s^ment,  by  which  the  monies  so  arising  are  given  to  particular  parties.  Upon  the  face  of  this 
will,  without  reference  to  the  codicils,  your  Lordships  will  find  that  there  is  no  such  gift ;  because 
the  only  gift  on  the  face  of  the  will  is  a  gift  of  the  residue.  There  is  in  the  will  this  direction  to 
the  trustees : — **  Lastly,  I  direct  my  said  trustees  to  pay  the  whole  residue  of  the  said  trust  estate 
and  effects,  heritable  and  moveable,  to  the  said  Rev.  W.  Duthy,  one  of  their  number,  whom  I 
hereby  appoint  my  residuary  legatee,  or  to  his  heirs ; "  and  so  on.  That  is  the  only  gift  on  the 
face  of  the  will  So  that  the  gift  really  is  a  gift  of  the  trust  estate  and  effects,  heritable  and 
moveable,  to  this  party.  It  therefore  clearly  does  not  fall  within  the  terms  of  the  act  of  parlia- 
ment, which  is  applicable  to  cases  in  which  there  is  a  gift  of  monies  to  arise  from  the  sale,  mort- 
gage, or  other  disposition  of  any  real  estate,  directed  to  be  sold,  mortgaged,  or  otherwise 
disposed  of. 

Then,  my  Lords,  as  this  case  does  not  come  within  the  terms  of  the  act,  the  next  question  is 
as  to  intention — the  intention  of  the  act  of  parliament  and  the  intention  of  the  testatrix, — the 
one  operating  upon  the  other.  It  is  said  that  the  words  of  the  will  are,  "to  pay."  I  think  that 
IS  perfectly  indifferent;  because  the  gift  in  this  testamentary  instrument  is  clearly  of  the  heritable 
estate  itself. 

There  is  a  case,  I  think,'in  the  5th  Term  Reports,  (I  am  quoting  from  recollection,)  in  which,* 
^ith  reference  to  a  devise  of  real  estate,  it  was  held  to  be  unimportant  whether  the  direction  to 
the  trustee  was  to  "pay  "  or  to  "transfer."  In  this  case,  what  is  to  be  paid  is  the  trust  estate 
and  effects,  both  heritable  and  moveable.  Therefore  the  word  "pay**  is  used  in  the  sense  of 
**  transfer."  The  estate  is  to  become  the  property  of  the  legatee.  The  gift  expressly  includes 
the  heritable  as  well  as  the  moveable  property.  The  property  is  given  to  this  party  absolutely. 
There  is  no  previous  trust  to  sell,  and  the  powers  which  follow  shew  that  no  absolute  trust  was 
mtended.    The  trust  is, — to  "  realize  such  part  of  my  estate  and  effects  as  may  be  unsecured, 

*  Perhaps  Hardacre  v.  Nash^  5  Term  Rep.  716. 
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and  lay  out  the  same  in  such  investments  as  to  them  shall  be  most  advisable  and  consistent  with 
the  instructions  after  specified,  and  that  either  on  heritable  or  personal  security,  as  to  them  shall 
seem  most  expedient."  Now,  the  part  of  the  estate  which  the  trustees  call  in  is  not  the  heritable 
property,  but  such  part  of  the  property  as  does  not  consist  of  securities  of  that  nature.  Therefore 
It  was  intended  that  part  of  the  property  should  remain  as  heritable. 

Then  there  is  a  power  to  alter  or  vary  the  securities.  Now,  under  the  act  of  parliament,  where 
there  is  a  power  simply  to  vary  the  securities,  and  the  securities  are  varied  for  the  benefit  of  the 
parties,  that  would  not  be  such  a  conversion  as  would  make  it  a  gift  of  monies  arising  from  the 
sale  of  real  estate  directed  to  be  sold  or  mortgaged,  so  as  to  bring  it  within  the  provisions  of  the 
act  of  parliament  The  act  of  parliament  had  no  such  object.  So,  in  the  last  case  cited,  nothing 
could  be  more  clear  than  this,  that  if  real  estate  be  devised  and  settled  with  a  power  of  sale  for 
the  benefit  of  the  parties  taking  under  the  will,  and  part  of  the  estate  is  sold  under  that  power, 
and  the  parties  take  pardy  in  real  estate  and  partly  in  money,  that  is  not  within  the  act  of  par- 
liament. They  did  not  take  it  as  money  under  the  will,  but  they  took  it  as  real  estate  under  the 
will,  with  a  power  to  convert  the  real  estate  into  money  for  the  benefit  of  the  parties.  Therefore 
it  was  not  a  conversion  for  the  purpose  of  a  distribution. 

Now,  in  this  case  the  sale  was  evidently  for  the  purpose  of  the  will  The  trustees  are  "  to  sell 
and  dispose  of  all  or  any  part  of  the  said  trust  estate  and  effects  as  to  them  shall  seem  proper." 
That  is  not  with  a  view  of  distribution  of  the  monies  to  arise  from  the  sale.  The  gift  is  not  in 
any  manner  to  be  affected  by  it,  except  that  it  is  subject  to  the  payment  of  the  debts  and  legacies 
which  have  not  already  been  provided  for  by  the  will  Well,  then,  according  to  the  facts  as  they 
appear  upon  the  special  verdict,  the  trustees  did  not  require  j£6,ooo  out  of  the  ;£  16,000,  the 
amount  of  the  heritable  bond,  for  the  purposes  of  the  will, — there  is  only  a  power  to  sell,  and 
even  if  the  cases  had  gone  to  the  extent  which  has  been  supposed,  viz.,  that  the  act  was  to  oper- 
ate when  the  power  is  exercised,  it  could  not  affect  the  question,  for  in  this  case  the  power  can- 
not  be  said  to  be  exercised,  because  it  was  not  required  to  be  exercised  beyond  the  amount  of 
j£ 1 0,000.  It  was  not  necessary  that  the  power  should  be  exercised  upon  the  whole  estate,  and 
by  reinvesting  the  ;£6ooo  in  another  heritable  security,  the  trustees  shew  that  they  did  not  intend 
to  exercise  their  discretionary  power  beyond  the  amount  that  was  required  for  the  payment  of 
the  debts.  The  surplus  was  invested  in  another  heritable  security.  It  is  a  change,  therefore,  of 
the  security,  not  an  actual  sale  of  the  existing  security  for  the  purposes  of  the  will 

Now,  my  Lords,  although  this  point  may  never  again  arise,  one  would  be  very  unwilling  to 
overrule  any  of  the  authorities  on  the  subject  in  the  Courts  of  Law,  and  therefore  I  am  rather 
anxious  to  shew,  that  in  coming  to  this  decision  the  House  will  not,  as  it  appears  to  me,  in  any 
manner  overrule  what  has  already  been  decided  upon  this  point.  One  case,  which  was  before  a 
noble  and  learned  lord  who  is  not  present,  but  who,  I  am  happy  to  say,  is  still  one  of  the  orna- 
ments of  this  House,  (Lord  Lyndhurst,)  appears  to  me  to  have  been  treated  rather  too  lightly,  I 
mean  the  case  in  re  Evans,  In  that  case  part  of  the  estates  were  sold  for  the  benefit  of  the 
parties,  and  part  of  the  estates  were  sold  undeF  the  direction  of  a  Court  of  Equity,  and  the  Court 
of  Exchequer  decided  (I  think  very  properly)  that  in  both  those  cases  the  sales  were  not  sales 
that  could  at  all  affect  the  rights  of  the  devisees  under  the  will.  The  only  point  that  could  have 
admitted  of  a  doubt  was,  whether  the  sales  that  had  been  made,  as  the  Court  held,  for  the 
benefit  of  the  parties,  were  not  sales  that  would  amount  to  an  exercise  of  the  power,  so  as  to 
bring  it  within  the  act  of  parliament.  It  was  rather  difficult,  no  doubt,  in  that  case  to  come  to 
a  determination  on  that  point ;  but  the  Court  came  to  a  clear  determination  upon  it,  and  held 
that  the  money  arising  from  neither  sale  (neither  the  sale  made  for  the  benefit  or  the  parties,  nor 
the  sale  made  under  the  direction  of  the  Court)  was  liable  to  legacy  duty.  In  the  case  itself  the 
devise  was  to  trustees  for  the  benefit  of  the  parties,  and  then  the  will  contained  a  power  by  which 
the  testator  directed  that  ''  it  shall  be  lawful  for  my  trustees  to  sell  my  freehola  and  copyhold 
estates,  or  any  part  thereof,  by  public  sale  or  private  contract,  either  together  or  in  parcels ;  or 
make  or  agree  to  any  exchange  or  partition  thereof,  either  together  or  in  parcels,  or  of  any  part 
thereof,  as  shall  appear  most  expedient  to  my  trustees  or  trustee  for  the  time  being,  towards 
effecting  re-arrangements  of  my  property  and  affairs."  They  certainly  did  execute  that  power  to 
a  certain  extent.  But,  as  I  said  before,  it  was  held  to  have  been  exercised  for  the  benefit  of  the 
parties,  and  not  for  the  purpose  of  conversion  of  real  estate  into  personalty,  and  consequently 
the  act  was  held  not  to  apply. 

Now,  in  the  late  case  of  the  Attorney-General  v.  SimcoXy  the  Court  of  Exchequer  seemed 
nclined  to  overrule  that  previous  case.  At  p.  768  the  Lord  Chief  Baron  makes  this  observation, 
— "  The  only  difficulty  we  have  felt  has  arisen  from  the  decision  in  in  re  Evans^  where,  certainly, 
the  Court  seems  to  have  decided,  that  a  sale  under  a  power  to  trustees  to  sell,  is  not  a  sale  of 
property  directed  to  be  sold  within  the  meaning  of  the  act.  The  precise  grounds  on  which  the 
Court  formed  this  opinion  do  not  clearly  appear.  The  decision  may  possibly  have  turned  on  the 
mode  in  which  the  proceeds  of  the  sale  were  in  that  case  disposea  of.  The  statute  does  not 
impose  duty  in  every  case  of  a  sale  directed  by  a  will,  but  where  the  proceeds  are  by  the  will 
given  to  legatees.     Now,  in  the  case  in  re  Evansy  '*  the  trustees  were  not  directed  to  distribute 
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the  proceeds,  but  to  invest  them  in  securities  upon  the  same  trusts  as  attached  on  the  lands  sold. 
Possibly  the  Court  might  have  thought  that  this  left  the  character  of  real  estate  still  attaching  on 
the  money  produced  by  the  sale,  and  so  that  the  statute  did  not  apply."  Now,  that  is  one  of 
the  facts  in  this  case.  In  the  case  now  before  your  Lordships'  House,  the  trustees  have  the 
power  to  reinvest  the  proceeds.  Therefore  in  this  case  there  can  be  no  conflict  with  the  previous 
authorities,  and,  without  overruling  any  of  the  subsequent  cases,  your  Lordships  may  come  to 
the  determination  which  the  Court  of  Exchequer  came  to  in  the  case  in  re  EvanSy  viz.,  that  the 
act  does  not  apply. 

In  the  case  of  the  Attorney-General  v.  Mangles,  which,  in  the  Attorney-General  v.  Simcox^ 
is  rather  supposed  to  have  overruled  the  case  tn  re  Evans^  your  Lordships  will  find  that  there 
was  a  clear  and  express  trust — "  to  sell,  convey,  or  otherwise  convert  into  money  the  residue  of 
the  estate,  real  ana  personal ; "  and  although  there  was  a  power  there  to  retain  the  shares  of  the 
estate  as  real  estate  for  the  benefit  of  the  parties  entitled,  the  shares  of  the  estate  so  retained 
were  to  be  treated  as  personal  estate.  It  was  very  difficult,  therefore,  to  say  that  they  could  take 
those  shares  of  the  real  estate  in  a  manner  to  be  free  and  discharged  from  liability  to  duty  under 
•the  aa  of  parliament,  because  there  was  a  direct  trust  to  sell  the  estate,  and  although  the  shares 
under  discussion  were  not  to  be  sold,  but  retained,  still  they  were  to  be  treated  as  personal 
estate.  The  Court  there  decided,  that  the  duty  attached  upon  the  amount  of  the  part  which  was 
actually  sold,  and  I  think  they  came  to  a  right  decision.  Indeed  it  was  impossible  they  could 
decide  otherwise.  But  they  also  decided  tlutt  the  duty  did  not  attach  upon  the  part  which  was 
unsold,  and  therefore  they  did  not  hold  that  the  will  contained  a  direction  which  was  imperative, 
although  it  would  be  contingent.  And  in  some  of  the  cases  it  was  so  put,  that  it  was  not  a 
conversion  out  and  out,  although,  when  the  parties  were  allowed  under  the  will  to  retain  the  real 
estate,  it  was  to  be  treated  as  personal  estate.  I  think,  therefore,  that  goes  a  very  long  way  to 
shew,  that  the  decisions  have  not  gone  to  the  extent  which  has  been  supposed. 

Then  in  the  Attorney-General  v.  Simcoxy  it  was  supposed  that  the  case  of  the  Attorney- 
General  V.  Mangles  had  overruled  the  case  in  re  Evans,  though  the  Court  made  a  distinction 
between  the  cases,  I  cannot  say  I  think  that  to  be  the  case;  and  therefore  I  think  that, 
consistently  with  all  the  authorities  upon  the  subject,  your  Lordships  may  hold  the  true  construc- 
tion of  the  will  and  of  the  act  of  parliament  to  be,  that  the  duty  does  not  attach  in  this  case.  I 
am  clearly  of  opinion,  that,  without  overruling  any  of  the  authorities,  we  may  uphold  the 
judgment  of  the  Court  below ;  and  I  must  add,  that  this  is  a  case  in  which  I  regret  we  are  unable 
to  give  costs.  The  parties  have  been  brought  here  at  a  great  expense,  and  considering  the  nature 
of  the  case,  and  the  fact  that  this  appeal  is  made  from  the  unanimous  opinion  of  the  Judges  in 
Scotland,  I  very  much  regret  that  we  cannot  give  costs. 

Judgment  affirmed. 
For  plaintiff  in  error,  J.  Timm,  Solicitor  of  Inland  Revenue.    Solicitors  for  defendant  in 
error,  Maitland  and  Graham. 


JUNE  22,   1854. 

Mrs.  Ismene  Magdalena  Glendonwyn  or  Scott,  Appellant,  v.  Mrs. 
Clementina  Herries  Maxwell,  Respondent. 

Fee  and  Liferent— Husband  and  Wife— Conveyance— Clause— Construction— Zrt:«^j  belonging  to 
a  married  woman  were  settled  by  her  upon  herself  and  her  husband,  and  the  survivor,  whom 
failing,  in  favour  of  A  (their  eldest  son)  and  his  heirs  whatsoever.  The  deed  reserved  a  power 
of  revocation  and  alteration  in  favour  of  the  spouses,  and  the  survivor.  In  a  second  deed 
they  altered  the  destination  by  calling  the  heirs  of  A's  body,  and  certain  other  heirs,  in 
place  of  his  heirs  whatsoever.  The  second  deed  did  not  contain  a  renewal  of  the  power 
of  alteration,  but  confirmed  the  former  deed,  except  in  so  far  as  altered. 

Held  (affirming  judgment) — i.  That  the  surviving  husband  was  absolute  fiar.  2.  That  the 
power  of  alteration  contained  in  the  first  deed  was  not  exhausted  by  its  exercise  in  the  second. 
3.  That  a  disposition  of  the  estate  by  the  sun'iving  husband,  in  favour  of  himself  and  his  heirs 
whatsoever,  was  within  the  powers  conferred  upon  him  by  the  two  deeds,  and  was  therefore  not 
reducible  at  the  instance  of  an  heir  called  under  the  second  destination. 

^^a3sr^,—Howfarthe  House  can  overturn  a  previous  decision  of  its  own :  per  Lord  St.  Leonards.* 

1  See  previous  report  12  D.  932;  22  Sc.  Jur.  408.        S.  C.  26  Sc.  Jur.  535. 
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The  pursuer  appealed,  maintaining  in  her  case  that  the  judgments  of  the  Court  of  Session 
should  be  set  aside,  because, — ''  i.  According  to  the  sound  construction  of  the  deeds  of  39th 
July  1799  ^^^  i'^^  April  1809,  John  Maxwell  possessed  only  a  liferent  in  the  estate  of  Munches, 
or  at  most  only  a  limited  fee, 'with  no  other  power  of  altering  the  succession  to  that  estate  than 
what  was  specially  conferred.  2.  The  power  of  altering  the  succession  to  the  estate  was  fully 
exercised  and  exhausted  by  the  deed  of  April  1809,  and  no  further  power  of  alteration  remained 
competent  to  him.  3.  The  deed  of  21st  June  1809,  executed  by  him,  was  ultra  vires. — Ersk., 
b.  iii.  t.  8,  §  36;  Dirl.  85;  Johnston^  M.  4199;  Hope  Mag.  Pr.  Liferent,  Kincaid;  Creditors 
of  Paterson^  M.  4223;  Forbes^  Diet.  4240;  Craig,  ii.  22,  6;  Stair,  iii.  5,  51 ;  AnguSy  M.  4244» 
Cranston,  M.  4227 ;  Creditors  of  Elliot,  M.  4244 ;  Ferguson,  M.  4202 ;  Stair,  Mor.  4228 ;  Ersk. 
iii.  8,  35;  Falconer,  i.  206;  Riddels,  M.  14,878;  Forresters,  Macgregor^s  Trustees,  i  Sh.  & 
M'L.  441." 

The  respondent  maintained  that  they  were  correct : — "  i.  Because  John  Maxwell,  the  granter 
of  the  disposition,  sought  to  be  reduced,  had  power  to  execute  it,  in  respect  he  was  unlimited  fiar 
under  the  deed  executed  by  his  wife  and  himself  in  1799, — his  character  and  right  as  unlimited 
fiar  not  having  been  in  any  way  affected  by  the  deed  subsequently  executed  by  them  in  1809. — 
Ersk.  Instit.,  iii.  8,  36;  Ferguson  v.  AT  George,  Mor.  4202;  Mor.  4203;  Mor.  4205.  2.  Because 
John  Maxwell  was  entitled  to  execute  the  disposition,  in  respect  that  while  the  deed  of  1799 
reserved  full  power  for  that  purpose  to  Mrs.  Maxwell  and  him,  and  the  survivor,  such  right  was 
confirmed  by  the  deed  of  1809.  3.  Because  by  the  deed  of  1809,  John  Maxwell  was  not  laid 
under  any  obligation,  either  express  or  implied,  not  to  alter  the  order  of  succession  specified 


in  it." 


SoL'Gen,  Bethell,  and  Roll  Q.C.,  for  appellants.  This  is  a  question  entirely  of  construction. 
The  deed  of  1799  gave  only  a  liferent  to  John  Maxwell.  This  is  perhaps  not  clear  from  the 
words  of  the  destination  taken  by  themselves,  but  any  doubt  is  removed  by  the  circumstance, 
that  the  infef tment  was  to  be  given  directly  to  Alexander  Maxwell,  the  son,  thereby  inferring 
that  the  fee  was  in  Alexander.  If  the  fee  had  been  intended  to  be  vested  in  Mr.  and  Mrs. 
Maxwell,  there  would  have  been  no  warrant  for  infeftment  of  Alexander.  Any  other  construction 
than  that  which  gives  a  liferent  only  to  John  Maxwell  would  be  anomalous.  Thus,  if  John 
Maxwell  had  the  fee,  there  would  have  been  no  necessity  for  the  ample  and  elaborate  clause  of 
reservation  of  powers  to  sell.  Besides,  how  can  the  legacy  of  £^000,  given  by  the  deed  of  April 
1809  to  John  Maxwell,  on  surviving  his  wife,  be  reconciled  with  the  notion  that  he  was  a  fiar? 
It,  in  fact,  burdens  wkh  the  payment  of  that  sum  an  estate  which  belongs  in  fee  to  him  already, 
which  would  be  unintelligible.  We  hold  that  the  words  "to  ourselves  and  the  longest  liver  of 
us,  and  failing  of  us  both  by  death,  to  Alexander  Maxwell,*'  ought  to  be  construed  as  if  they  were 
"to  ourselves,  and  the  longest  liver  of  us  in  liferent,  and  to  Alexander  Maxwell  in  fee.**  There 
is  no  technical  rule  hostile  to  this  construction,  for  Ersk.  iii.  8,  36,  applies  only  to  cases  where 
the  question  is,  which  of  the  two  spouses  is  the  fiar, — it  being  admitted  one  or  the  other  is  so. 
The  case  of  Forrester  v.  Macgregot^s  Trustees,  i  Sh.  &  M'L.  441,  does  not  apply;  for  there  the 
fee  was  expressly  given  to  the  survivor,  which  is  not  so  here.  The  same  is  true  of  BurroTves  v. 
M^Farqukar's  Trustees,  4  D.  1484.  But  even  assuming  that  John  Maxwell  had  the  fee  under 
the  deed  of  1799,  that  fee  was  not  absolute  and  unlimited,  but  was  confined  to  the  reserved 
power.  This  is  a  question  of  construction  as  to  the  intention  of  Mrs.  Maxwell,  who  was  origin- 
ally entitled  to  the  estate,  and  from  whose  voluntary  act  all  the  husband's  right  came.  In  that 
view  the  husband's  capacity  is  plainly  restricted  to  a  particular  exercise  of  the  power.  That 
power,  no  doubt,  extended  to  an  alteration  of  the  succession;  but  it  is  not  a  power  to  be 
exercised  "  from  time  to  time."  The  power,  therefore,  was  esdiausted  by  the  first  valid  exercise 
in  April  1809.  That  deed  of  April  1809  reserves  no  power  to  make  any  further  alteration ;  not 
only  so,  but  the  succession,  as  thereby  fixed,  is  warranted  at  all  hands  and  against  all  deadly, 
which  plainly  implies  a  final  and  irrevocable  exercise  of  the  power.  It  was  therefore  quite 
incompetent  for  John  Maxwell,  after  the  death  of  his  wife,  to  alter  the  destination  a  second 
time.  [They  also  referred  to  Mackintosh,  28th  Jan.  181 2,  F.C. ;  Dykes  v.  Boyd,  3d  June  181 3, 
F.C. ;  Mutton's  Trustees  v.  Mutton,  9  D.  639;  Afein  v.  Taylor,  4  W.S.,  22;  Mackintosh  v. 
Gordon,  4  Bell's  Ap.  C.  105  ;  Ramsay  v.  Beveridge,  26  Sc.  Jur.  329.] 

Sir  F.  Kelly,  and  Anderson  Q.C.,  for  respondents. — It  is  settled  in  the  law  of  Scotland,  that 
a  conveyance  to  the  husband  and  wife  and  the  survivor,  gives  the  fee  to  the  survivor. — Ersk., 
iii.  8,  36 ;  Ferguson  v.  M^George,  Mor.  4202 ;  Riddels  v.  Scott,  M.  4203 ;  Lord  Boyd  v.  Ktng^s 
Advocate,  Mor.  4205 ;  Forrester  v.  Macgregot^  s  Trustees,  i  Sh.  &  M*L.,  441 ;  Burrowes  v. 
M^Farquhar,  4  D.  1484;  Newlands  v.  Newlands,  Mor.  4295;  3  Ross,  L.C.  635;  Falconers, 
Wright,  2  S.  633;  Molditch  v.  Spalding,  9  D.  1207;  Gordon  v.  Mackintosh,  4  Bell,  Ap.  105 ; 
Baiuie  v.  Clark,  23  Feb.  1809,  F.C. ;  Cummingw.  L,  Adv.  10  Feb.  1756,  F.C.  It  has  been  held 
in  the  above  cases,  that  the  addition  of  the  words  "their  heirs,"  though  somewhat  equivocal, 
cannot  alter  the  rule ;  and  therefore  the  rule  must  be  still  stronger  in  a  case  like  the  present, 
where  no  such  equivocal  words  are  used.  To  hold  that  the  fee  was  not  in  John  Maxwell,  would 
be  to  cause  the  fee  to  be  in  pendente  during  his  life,  for  Alexander  Maxwell  was  not  to  succeed 
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till  after  the  death  of  both  Mr.  and  Mrs»  Maxwell.  But  not  only  was  the  fee  in  John  Maxwell 
under  the  deed  of  1799,  but  that  fee  was  unlimited.  The  children  had  a  mere  spes  successionis. 
So  far  was  this  fee  from  being  limited,  that  express  power  was  given  to  Mr.  and  Mrs.  Maxwell 
and  the  survivor  to  alter  the  destination,  and  dispose  gratuitously  of  the  estate.  The  deed  of 
April  1S09  was  only  a  partial  exercise  of  the  ample  powers  given  them,  and  it  left  untouched  the 
deed  of  1799,  save  only  as  to  the  nomination  of  heirs  entitled  to  succeed  as  substitutes.  The 
latter  deed  did  not  in  any  respect  alter  the  rights  of  the  institutes,  as  they  stood  under  the  former 
deed  of  1799,  but  rather  confirmed  them.  Thare  is  therefore  no  pretence  for  saying  the  deed  of 
June  1809  was  not  valid. 

Lord  Chancellor  Cranworth. — My  Lords,  this  case  appears  to  me  to  be  an  extremely 
simple  one.  The  question  turns  entirely  upon  the  effect  that  is  to  be  given  to  two  instruments, 
one  a  disposition  and  settlement  of  29th  July  1799,  which  is  to  be  read  in  conjunction  with  a 
subsequent  deed  of  nth  April  1809.  By  the  first  deed  of  29th  July  1799,  Mrs.  Agnes  Maxwell 
being  entitled  to  the  estate  of  Munches,  the  estate  in  question,  and  being  married,  she  and  her 
husband  made  a  settlement,  somewhat  in  the  nature  of  a  will,  of  this  property,  the  material  part 
of  which  is  this  : — After  reciting  that  she  was  entitled  to  the  property  for  life,  she  says,  with  the 
advice  and  consent  of  her  husband — "I  give,  grant  and  dispone  to  ourselves,**  (that  is,  the 
husband  and  wife,)  "and  the  longest  liver  of  us,  and  failing  of  us  both  by  death,  to  Alexander 
Maxwell,  eldest  lawful  son  of  me,  the  said  John  Maxwell,  and  his  heirs  and  disponees  whatso- 
ever, but  reserving  always  to  us  and  the  survivor  of  us  to  nominate  and  appoint  any  other  series 
of  heirs  to  succeed  us  in  the  said  estate  that  we  or  the  survivor  of  us  may  judge  fit.'*  Then  the 
deed  describes  the  property,  and  there  are  the  usual  directions  for  completing  by  infeftment, 
reserving  always  power  to  vary  and  alter  the  order  of  succession,  and  with  this  condition  always, 
'*  that  the  heirs  that  may  be  called  to  the  succession  of  the  lands  and  others  before  disponed  in  the 
▼ay  and  manner  above  provided,  shall  be  obliged  constantly  to  b^ar,  use  and  retain,  in  all  time 
after  their  succession,  the  surname,  arms  and  designation  of  Maxwell  of  Munches.*'  This  power 
is  reserved  in  the  same  way  to  sell,  alienate  and  dispone  the  assigned  lands  or  any  part  thereof. 
Now,  my  Lords,  the  first  question  is — What  interest  did  Mr.  and  Mrs.  Maxwell  take  under 
that  settlement  ?  I  think  it  is  perfectly  clear,  upon  principle  and  upon  authority,  that  Mr.  and 
Mrs.  Maxwell  took  what  we  should  call  a  joint  fee,  which,  of  course,  therefore  vested  the  fee  in 
the  husband,  if  he  happened  to  sxu'vive,  and  upon  that  principle  the  parties  acted.  And  I  must 
observe,  that,  in  the  argument  below,  that  was  a  proposition  never  controverted.  That  seems  to 
have  been  assumed  all  along  as  being  the  basis  on  which  the  parties  were  to  proceed,  and  I  take 
it  to  be  so  upon  a  principle  and  doctrine  perfecdy  well  understood  in  the  law  of  Scotland. 

What  was  suggested  was,  that  the  husband  only  took  a  liferent,  with  what  we  should  call  a 
remainder  to  Alexander.     That  I  apprehend  to  be  a  complete  misunderstanding  of  the  nature 
of  a  Scotch  settlement.     I  very  much  doubt  whether,  in  order  to  arrive  at  the  conclusion  at  which 
I  have  arrived,  that  they  took  the  fee,  it  is  necessary  to  draw  in  aid,  and  to  have  recourse  to  these 
subsequent  provisions,  reserving  to  them  the  unlimited  power  either  of  appointing  new  heirs 
or  of  selling,  disposing,  or  doing  whatever  they  please.     I  very  much  doubt  whether  it  is  neces- 
sary to  draw  that  in  aid  in  order  to  come  to  the  conclusion  that  the  parties  took  the  fee.     I  rather 
incline  to  think  (but  upon  this  I  do  not  wish  to  express  any  decided  opinion)  that  they  would 
have  taken  the  fee,  if  it  had  only  been  granted  to  them  conjunctly,  under  the  words,  "give  and 
grant  to  ourselves  and  the  longest  liver  of  us."     I  rather  incline  to  think  that  that  alone  would 
have  done,  and  that  they  would  have  taken  the  fee,  appointing  Alexander  merely  as  the  substi- 
tute.    That  is  a  matter  upon  which  I  have  not  sufficiently  explored  the  authorities,  and  therefore 
I  wish  not  to  be  understood  as  giving  any  opinion  upon  that  point.     But  what  seems  to  me  to  be 
perfectly  established  is  this,  that  with  such  a  limitation  as  this — with  a  subsequent  faculty  to  the 
parties  to  alienate,  dispone,  change  the  succession,  wadset  and  dispose  of  it  as  they  pleased,  that 
is  to  aU  intents  and  purposes  an  absolute  own  rship  in  fee  simple.     In  every  sense  it  would  be  so 
if  there  were  no  authority  upon  the  subject.    But  there  were  two  very  distinct  authorities  to  which 
we  were  referred,  which  do  not  decide  that,  but  which  decide  something  beyond  that,  namely, 
that  in  such  a  limitation,  even  though  the  first  takers  are  expressly  taking  a  liferent,  that  does  not 
matter,  they  nevertheless  took  the  fee,  because  the  gift  of  the  absolute  power  of  disponing  is,  in 
fact,  the  gift  of  the  fee.     That  was  decided  in  the  case  to  which  we  were  referred,  the  case  of 
Cumming  v.  His  Majesty s  Advocate,  decided  in  1756,  which  was  confirmed  by  the  subsequent 
case  of  Baillie  v.  Clarke,  in  1809.     These  cases  I  need  not  again  call  your  Lordships'  attention 
to.     The  first  was  a  case  in  which  Adam  Hay  made  a  disposition  to  himself  in  liferent  and  to 
his  son  Andrew  in  fee,  but  reserving  to  himself  the  power  of  contracting  debt  and  of  disponing 
of  the  lands.     And   it  was  held  that,  notwithstanding  the  interest  taken  by  Adam  Hay  was 
described  as  being  an  estate  in  liferent,  yet  that,  coupling  that  with  the  absolute  power  which  he 
had  of  disposing  of  the  fee,  it  was,  in  truth,  a  fee  simple  estate.     So  in  the  other  case  of  Baillie 
V.  Clarke,  in  1809,  Clarke  took  the  conveyance  to  himself  in  liferent  during  all  the  days  of  his 
life,  and  to  his  son  George  Clarice,  his  heirs  and  assignees  whomsoever.     The  deed    contains  a 
reservation  in  favour  of  the  father  of  full  power  and  liberty  to  burden  and  affec:  the  lands,  tiihes 
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and  others  before  disponed^  and  to  sell  or  dispose  of  the  same,  or  any  part  thereof,  at  pleasure. 
It  was  held  to  be  an  absolute  fee,  though  it  was  described  as  an  estate  in  liferent.  If  that  be  so, 
it  follows  a  multo  fortiori  where  the  two  disponees  take  not  under  a  destination  of  a  liferent,  but 
simpliciter  to  them,  that,  coupled  with  the  absolute  power  of  disposition,  gives  them  the  absolute 
fee  simple  of  the  estate.  That  being  the  construction  of  the  deed  of  1799,  the  result  was,  that 
Mr.  and  Mrs.  Maxwell  took  the  fee  to  themselves  and  to  the  survivor,  and  the  question  that  was 
argued  was — What  was  the  interest  of  the  survivor — whether  it  was  a  life  estate  only,  or  whether 
it  went  to  the  survivor?  Now,  what  the  Court  decided  was, (which  they  supposed  to  be  the 
only  question,)  that  the  survivor  took  the  fee.  I  think  that  was  a  perfectly  right  decision.  Mr. 
Maxwell  having  survived  his  wife,  would  have  become  entitled  to  the  fee  under  that  deed  of  . 
I799>  i^  nothing  else  had  been  done  upon  it  afterwards. 

That  being  the  effect  of  that  deed,  then  the  question  arises — What  was  the  consequence  of 
the  second  deed,  dated  nth  April  1809?  The  contention  is,  that  whatever  might  have  been  the 
effect  of  the  first  deed— by  the  effect  of  the  first  deed,  coupled  with  the  second,  the  estate  went, 
on  the  death  of  Mr.  Maxwell,  in  a  series  of  successive  entails,  to  which  I  need  not  particularly 
advert,  under  which  the  present  appellant  would  claim.  I  think  that  that  is  an  entirely  wrong 
construction  of  that  deed. 

I  am  assuming  now,  that  my  construction  of  the  first  deed  is  right,  and  I  will  proceed  to  con- 
sider what  is  the  effect  of  the  second  deed.  The  second  deed  begins  by  reciting  the  first,  and 
then  it  says  : — "By  which  disposition,  power  is  reserved  to  us,  or  the  survivor  of  us,  to  nominate 
and  appoint  any  other  series  of  heirs  to  succeed  us,  &c.,  and  to  vary  and  alter  the  said  settlement  or 
disposition,  revoke  or  annul  the  same  as  we  might  see  cause,  &c.  Now,  know  ye,  that  we  have 
revoked  and  annulled  the  said  disposition  and  settlement,  in  so  far  as  our  said  lands  and  estates 
are  thereby  disponed  and  conveyed  to  the  said  Alexander  Maxwell,  and  his  heirs  and  disponees 
whatsoever,  &c. ;  and  failing  the  said  John  Maxwell  my  husband,  and  me,  and  the  longest  liver 
of  us,  I,  with  consent  aforesaid,  do  hereby  nominate  and  appoint  the  said  Alexander  Maxwell, 
and  the  heirs  whatsoever  of  his  body,  to  succeed  to  the  whole  of  the  foresaid  lands  and  estate, 
&c.,  whom  failing,  James  Maxwell,  Esq.  of  Kirkconnell,  and  the  heirs  male  of  his  body,*'  &c. 

Now,  reading  that  along  with  the  other  deed,  for  that  is  the  way  to  deal  with  a  case  of  this  sort, 
what  is  the  effect  of  the  two  deeds  taken  together  ?  It  is  exactly  the  same  as  if  the  deed  had 
been  to  John  Maxwell  and  his  wife,  in  one  conjunct  fee,  and  failing  by  death,  to  Alexander  and 
his  heirs  male ;  then,  instead  of  "  Alexander  and  his  heirs  male,"  read  the  names  that  are 
substituted  in  that  second  deed.  That  is  the  way  to  take  the  two  deed§  together.  But  still  it 
leaves  the  question  just  as  it  was  before,  as  to  what  interests  were  prior  to  the  interest  which,  by 
the  first  deed,  was  given  to  Alexander.  It  left  them  the  power  of  disposing  of  the  fee  just  as  it 
stood  before. 

My  Lords,  this  appears  to  me  to  be  so  clear,  that  it  is  not  necessary  to  draw  in  aid  any  other 
little  matters  which,  in  spelling  out  the  instrument,  tend  to  fortify  that  construction,  if  it  were 
necessary  so  to  do.  It  appears  to  me,  that  any  other  construction  than  that  which  I  have  put 
upon  the  first  deed,  is  utterly  irreconcileable  with  the  proviso  which  I  find  under  the  condition, 
"That  the  heirs  of  me,  the  said  John  Maxwell,  and  tne  other  heirs  that  may  be  called  to  the 
succession,  shall  be  obliged  constantly  to  bear,  use  and  retain,  in  all  time  after  their  succession, 
the  surname,  arms  and  designation  of  Maxwell  of  Munches."  The  only  person  that  was  stated 
by  way  of  substitute  was  Alexander ;  and  that  clause  is  hardly  reconcileable  with  any  other 
supposition  than  that  the  heirs  general  of  Maxwell's  heirs  might  be  persons  called  to  the 
succession,  and  then  that  obligation  is  imposed  upon  them  as  well  as  upon  others. 

Upon  the  whole,  therefore,  it  appears  to  me,  that  it  is  perfectly  clear  that  the  result  of  the  two 
deeds  is,  that  there  was  an  estate  in  conjunct  fee  in  the  spouses,  and  that  Mr.  Maxwell  being  the 
surviving  spouse,  he  had  the  power  which  the  circumstance  of  his  being  the  surviving  owner  of 
the  conjunct  fee  gave  him,  and  that  he  exercised  that  power  by  the  third  deed,  the  particulars  of 
which  I  need'  not  advert  to,  under  which  the  respondents  claim.  I  have  therefore  no  hesitation 
in  moving  your  Lordships  that  this  interlocutor  be  affirmed  with  costs. 

Lord  Brougham.-— My  Lords,  I  entirely  agree  with  my  noble  and  learned  friend,  and  with 
all  the  Judges  in  the  Court  below,  as  to  the  interest  which  was  taken  under  the  deed  of  1799, 
and  also  under  the  subsequent  deed  of  1809.  It  is  unnecessary  for  me  to  trouble  your  Lordships 
with  any  argument  in  this  case.  I  rely  upon  the  reasons  which  have  been  partly  adverted  to  by 
my  noble  and  learned  friend,  and  which  have  been  given  explicitly  by  the  learned  Judges  in  the 
Court  below.  Reference  was  made  to  many  of  the  former  cases  by  the  appellant's  counsel.  On 
looking  into  the  cases,  which  I  have  done  with  great  care,  I  find  no  reason  to  doubt  that  this  case 
stands  entirely  clear  of  anything  decided  in  those  cases.  In  fact,  the  difficulties  which  arose  in 
some  of  those  cases  do  not  arise  in  the  present  case  at  all.  It  is  very  much  to  be  lamented  that 
these  extremely  nice,  subtle  and  technical  rules,  have  been  introduced  into  the  decisions  of  the 
Scotch  Courts,  and  affirmed  by  your  Lordships  upon  grounds  connected  with  the  principles  of 
the  feudal  laws.  It  is  to  be  regretted  in  those  cases  particularly,  that  the  plain  and  manifest 
intentions  of  the  maker  of  the  instrument  have  been  set  aside  by  these  technical  rules,  because 
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it  was  absolutely  necessary  that  the  Court  should  come  to  some  clear  decision  upon  these  princi- 
ples in  those  cases.  In  the  present  case  that  difficulty  does  not  arise.  The  cases  to  which  I 
particularly  allude  are  Newland  v.  Newland,  Faulkner  v,  Wrighty  and  Holditch  v.  Spalding — 
in  all  of  which  it  was  quite  manifest  (and  it  is  lamentable  to  consider  how  manifest  it  was)  that 
the  plain  and  obvious  intention  of  the  parties  were  set  at  nought  by  the  application  of  those 
technical  principles  to  which  I  have  referred. 

Now^  my  Lords,  I  need  not  trouble  your  Lordships  or  myself  with  repeating  what  t  have 
more  than  once  urged  in  dealing  with  cases  of  this  description,  more  especially  the  cases  I  think 
of  Gordon  v.  Macintosh  and  Faulkner  v.  Griffiths,  I  will  only  repeat,  that  I  hold  entirely  by 
the  doctrine  which  I  then  took  leave  to  expound.  My  only  consolation  is,  that  in  the  present 
case  we  do  not  labour  under  the  same  difficulties  that  we  laboured  under  in  deciding  those  cases. 
This  case  not  only  is  in  accordance  with  all  those  other  cases,  but  it  stands  upon  grounds  which 
are  higher  in  my  opinion,  and  more  clear  than  any  upon  which  those  cases  were  decided. 

Lord  St.  Leonards. — My  Lords,  in  this  case  we  are  bound  to  proceed  entirely  upon  the  rules 
of  Scotch  law.  We  sit  here  as  a  Scotch  Court  of  Justice.  I  believe  that  this  appeal  never  would 
have  been  brought^  to  this  House  if  the  Scotch  law  had  not  greatly  differed  from  the  English  law, 
and  that  this  appeal  is  simply  an  attempt  upon  the  judicial  administration  of  your  Lordships,  in 
the  hope  that  the  English  law  would  be  applied  to  this  Scotch  settlement.  But  as  we  are  bound, 
in  deciding  upon  this  case,  to  adhere  to  the  Scotch  law,  which  differs  wholly  from  the  English 
law,  this  case  must  abide  the  result  which  has  been  stated  by  my  noble  and  learned  friends. 

But  so  much  has  been  said  about  the  rules  of  law  that  I  think  it  may  not  be  useless  to 
consider  the  arguments  which  have  been  addressed  to  your  Lordships. 

The  first  argument  is,  that  in  the  original  deed  the  limitation  to  the  husband  and  wife  and  the 
survivor  of  them,  and  after  their  death,  over,  is  only  a  liferent.  Now  the  whole  law  of  Scotland 
is  to  the  contrary.  The  learned  counsel  referred  to  Ersk.  iii.  8,  35,  at  the  end  of  which  you  find 
these  words,  speaking  of  the  rules  which  have  been  laid  down : — ^^  All  these  rules  arise  naturally 
from  the  import  of  the  several  expressions.  But,  notwithstanding  the  last  mentioned  rule,  a 
father  who  takes  a  right  to  himself  and  his  son  nominatim^  and  to  his  son's  heirs,  continues  the 
only  flar,  and  the  son  is  barely  an  heir  substitute  to  him,  though  he  should  be  infeft  by  his 
father  in  the  right,  for  rights  from  fathers  to  children  being  gratuitous,  and  granted  merely  in 
consequence  of  the  natural  obligation  annexed  to  the  relation  of  a  parent,  are  interpreted 
favourably  for  the  granter,  so  as  not  to  deprive  him  of  the  fee  during  his  own  life,  unless  it 
appear  from  the  tenor  of  the  grant  that  his  intention  was  to  vest  it  in  the  son.**  Now  that  is  a 
stronger  case  than  the  case  now  before  your  Lordships.  It  is  the  case  of  a  gift  nominatim  to 
the  son.  But  here,  supposing  this  to  be  as  strong  a  case,  you  have  a  limitation  generally  to  the 
granter,  and  the  estate  having  been  the  wife's,  and  the  settlement  being  a  proper  one,  with  the 
assistance  of  the  husband,  it  is  without  the  words  ''in  liferent.'* 

Now  it  was  argued  very  speciously  and  very  forcibly,  that  the  words  "liferent**  have  no 
operation  ;  that  even  where  they  have  beei^  used,  the  same  construction  has  been  adopted  as 
where  they  were  not  used.  But  the  argument  is  really  just  the  other  way  ;  for  the  rule  in  Scot- 
land, in  favour  of  the  fee  remaining  in  the  fiar,  is  so  powerful,  that  it  even  prevails  against  the , 
express  words  "  in  liferent,*'  although  these  words  are  followed  by  limitations  to  the  children,  so 
that,  instead  of  shewing  that  the  words  ''in  liferent**  are  altogether  inoperative,  it  shews  that 
the  rule  is  so  strong  as  even  to  overrule  and  govern  those  words.  The  argument,  therefore,  tells 
just  the  other  way. 

Now,  I  apprehend  that  upon  the  general  limitation  in  the  law  of  Scotland  there  can  be  no 
dispute,  and  that  there  ought  to  be  none.  In  the  Court  below,  where  the  rule  is  perfectly  well 
understood,  there  was  none ;  for  if  you  refer  to  the  report  of  the  case  in  the  Court  below,  you  will 
find  that  in  a  passage  which  was  quoted  at  the  bar,  and  which  I  have  referred  to,  the  reporter  at 
least  was  misled,  for  he  states  expressly  that  this  was  not  denied.  He  states  that  in  so  many 
words.  Every  one  of  the  Judges  states  the  same  thing,  so  that  the  learned  counsel  managed 
very  cleverly  to  conceal  that  which  they  meant  to  admit,  for  they  misled  both  the  reporter  and 
all  the  Judges.  They  all  fancied  that  no  such  point  was  ever  made.  The  truth  is,  that  no 
counsel  dared  to  make  such  a  point  in  the  Courts  of  Scotland,  where  the  law  is  perfectly  well 
understood.  But  as  our  law  is  directly  the  reverse,  of  course  the  inclination  of  every  English 
lawyer,  looking  at  this  limitation,  and  not  being  perfectly  aware  of  the  Scotch  law,  would  be  apt 
to  say  that  the  party  took  only  a  life  estate.  That  was  the  cause  of  this  appeal  coming  to  this 
House,  and  nothing  else. 

It  was  first  said  that  the  power  of  revocation  had  no  operation.  It  is  very  important  to  settle 
that  point,  for  this  reason,  that,  if  the  fee  remains  in  the  granter,  then  that  fee  must  of  course  be 
conveyed  by  a  substantive  instrument.  It  must  be  by  infeftment,  according  to  the  principles,  of 
the  feudal  law ;  but  if  the  power  can  prevail  in  the  Courts  of  Scotland  as  it  prevails  in  this 
country,  then  the  power  may  be  executed  according  to  the  terms  of  the  instrument  creating  it, 
without  any  transfer  of  the  property  at  all,  by  a  mere  simple  destination  or  alteration  of  the 
persons  to  take  under  the  original  setdement. 
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Now,  I  take  it  to  be  perfectly  clear  that  the  power  operates  qua  power,  not  under  any  statute 
of  uses,  but  as  a  liberty,  or  right  or  faculty  reserved  to  the  parties,  which  they  are  at  liberty 
to  exercise,  not  by  a  mere  transfer  of  the  estate,  the  fee  remaining  in  them,  but  by  a  mere 
instrument  in  writing,  without  any  of  the  solemnities  required  by  the  law  of  Scotland. 

It  is  very  important  to  settle  that  point  with  reference  even  to  this  case.  There  were  some 
points  of  law  referred  to  in  the  argument  which  were  not  very  accurately  stated.  In  the  first 
place,  it  was  said  at  the  bar  that  the  power  could  not  subsist  with  the  fee  —  there  is  no  such  rule 
in  the  law  of  Scotland  ;  now,  the  rule  by  the  law  of  England  is  just  the  other  way.  The  point 
has  been  settled  a  long  while  ago,  and  ought  not  to  be  disturbed.  The  rule  ought  to  be  con- 
sidered sacred.  After  great  dispute  and  great  doubt,  it  has  been  settled  for  a  long  time  by  a 
series  of  cases,  to  which  it  would  be  mere  pedantry  to  refer.  The  law  of  Scotland  does  not  differ 
in  that  respect ;  and,  therefore,  supposing  the  fee  to  remain  in  the  granter,  the  parties  would  be 
at  liberty  to  transfer  that  fee  just  as  they  thought  proper,  irrespective  of  the  power.  The  law  of 
Scotland,  no  doubt,  has  taken  a  very  singular  course,  because,  as  we  all  know,  the  Courts  in 
Scotland  have  admitted  exceptions  to  the  rule.  Where  there  is  a  mere  limitation  of  an  estate, 
to  pass  the  fee  (which  is  directly  contrary  to  our  rule)  they  permit  certain  words  to  have  the 
effect  of  loosing  that  fee  to  a  life  interest.  It  is  clear  that  the  word  "  allenarly  "  will  have  that 
effect,  and  where  it  is  expressly  limited  in  liferent,  and  then  to  the  children  nominatim^  and  even 
where  it  is  to  children  to  be  procreated,  there  it  has  been  held  that  still  it  may  be  loosed  to  a 
liferent. 

Now,  that  has  been  very  much  doubted.  It  was  doubted  in  Boyd*s  case^  which  was  referred 
to  in  17  F.C.,  339.  But  in  Af^iu  v.  Toy /or,  4  W.  S.,  22,  the  right  of  the  children  nominatim 
was  not  disputed,  although  the  right  was  denied  of  the  children  to  be  procreated.  But  the  result 
clearly  is,  that  there  may  be  such  a  disposition  coupled  with  a  liferent,  or  with  such  a  word  as 
''  allenarly,' '  rendering  it  beyond  all  doubt  that  a  life  estate  only  was  to  pass ;  but,  with  that 
exception,  that  rule  seems  to  be  perfectly  clear  to  the  extent  I  have  stated  it. 

Now,  in  Mackintosh  v.  Gordon,  4  BelPs  Ap.  C.  105,  the  law  of  Scotland  was  directly  contrary 
to  the  law  of  England,  and  yet  Lord  Cottenham  there  acted  on  the  law  of  Scotland,  as  he  was 
bound  to  do,  but  without  being  very  well  satisfied  with  the  law.  Yet  that  law  was  acted  upon. 
In  that  case  there  can  be  no  doubt  that  by  the  law  of  England  it  was  a  mere  life  interest,  and 
by  the  law  of  Scotland  it  was  an  absolute  interest.  With  respect  to  the  words  **  liferent "  or 
"  allenarly  ^  being  of  themselves  sufficient.  Lord  Loughborough,  in  the  case  of  Newland  v.  AVw- 
land^  Mor.  4295,  which  has  been  referred  to,  unwillingly  assented,  and  expressed  a  very  singular 
opinion.  He  said  that  he  yielded  without  being  convinced,  and  that  he  would  therefore  have  it 
understood,  that  ''this  consideration  alone  restrains  me;  and  I  would  wish  that  the  Court  would 
in  some  future  case  proper  for  the  purpose,  reconsider  the  principle  of  their  judgment  in  this  case, 
which,  in  consequence  of  this  high  authority,  I  think  more  safe  for  the  present  to  let  remain 
unaltered,  in  the  hope  that  the  question  may  afterwards  come  again  before  the  Court  to  be 
maturely  settled."  The  reporter  then  adds  a  very  cogent  note  : — "  It  cannot  well  be  con- 
ceived how,  in  any  future  case,  the  Court  could  be  at  liberty  to  decide  in  opposition  both  to  their 
.  former  precedents  and  practice  and  to  this  decision  of  the  House  of  Lords."  That  shews  one 
thing  (to  which  I  may  refer  in  passing)  with  reference  to  a  point  which  has  sometimes  been  a 
matter  of  controversy  between  myself  and  a  noble  and  learned  friend  of  mine,  who  is  now  absent, 
as  to  the  power  of  this  House,  not  of  reversing  its  own  decisions,  but  of  correcting  an  error  ia 
law  in  future  cases.  It  is  quite  clear  that  Lord  Loughborough  considered,  that  if  this  House 
went  wrong  in  point  of  law  in  particular  cases,  although  they  could  not  reverse  their  decision, 
yet  they  were  not  bound  to  persevere  in  error.  That  opinion,  I  may  by  the  way  observe,  I  still 
entertain. 

Taking  the  case,  therefore,  upon  the  first  settlement,  I  consider  it  to  be  perfectly  settled  by 
the  law  of  Scotland  that  the  parties  had  the  absolute  fee,  and  they  had  also  the  power.  Then 
comes  this  deed  of  1809,  which  is  very  singularly  framed.  The  settlement  of  1799  '^  recited, 
with  the  power.  Then,  in  the  exercise  of  that  power,  the  wife,  with  the  consent  of  the  husband, 
makes  the  new  settlement.  That  is  in  the  exercise  of  what  she  calls  her  power.  What  power 
had  she  to  do  any  such  thing  ?  There  was  a  joint  power,  and  a  power  to  the  survivor.  There 
was  no  power  to  her  during  the  life  of  the  husband,  and  no  other  power  was  intended  to  be 
exercised  except  her  power.  The  settlement,  therefore,  must,  in  my  opinion,  have  one  of  two 
operations,  unless  it  was  invalid  altogether.  It  must  either  operate  as  a  conveyance  of  the  fee 
mortis  causa,  with  the  approbation  and  consent  of  her  husband,  or,  she  not  having  survived,  it 
must  be  considered  altogether  to  have  dropped,  and  to  have  no  operation  at  all.  It  is  quite 
clear  it  was  upon  the  ground  of  survivorship  that  it  was  executed.  Now,  nothing  can  be  more 
clear  by  the  law  of  England  than  this,  (and  it  equally  applies  to  the  law  of  Scotland,)  that  if  a 
power  be  given  to  the  survivor  of  two  persons,  it  cannot  be  exercised  by  either  of  them  before 
one  of  them  has  become  the  survivor.  It  can  only  be  exercised  so  as  to  come  into  effect  when 
it  is  the  execution  of  the  power  by  the  survivor.  Now,  in  this  case,  it  is  quite  clear  that  this  was 
executed  in  anticipation  of  her  survivorship  ;  and  that  accounts  at  once  for  the  clause  with  respect 
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to  the  ;£8ooo.  It  was  in  anticipation  that  she  might  survive.  It  was  part  of  the  mortis  causa,  and 
therefore  she  meant  that,  at  all  events,  her  husband  or  his  successors  should  have  the  £%ooo  if 
she  survived,  and  if  he  survived,  of  course  the  £Zcxxy  would  merge  in  the  fee.  Now,  the  mere 
circumstance  of  her  providing  for  her  own  death  is  nothing  very  extraordinary ;  for,  in  the 
first  deed,  which  was  also  probably  partly  a  mortis  causa  deed,  she  appoints  her  husband  her 
executor.    Therefore  she  is  looking  to  her  own  death  in  her  husband's  lifetime. 

Your  Lordships  are  not  called  upon  to  decide  a  question  which  might  be  one  of  some  difficulty 
— ^Whether,  if  this  deed  would  operate  in  no  other  way,  the  husband  having  consented  to  the* 
exercise  by  the  wife  of  what  she  deemed  her  power,  and  they  both  having  a  joint  power — •; 
whether  the  deed  would  operate  as  an  exercise  of  that  joint  power  ?  That  I  should  consider  a 
very  difficult  question.  Your  Lordships  are  not  called  upon  to  decide  that.  But  my  strong 
impression  is,  that  this  was  merely  intended  as  an  exercise  of  the  power  which  she  would  have 
if  she  survived,  and  she  not  having  survived,  this  deed  has  not  the  slightest  operation.  But, 
supposing  it  does  operate,  then,  what  is  the  eflfect  of  it  ?  Why,  nothing  can  be  so  clear,  and  I 
was  quite  surprised  how  any  argument  could  have  been  raised  upon  it.  The  deed  itself  expressly 
only  leaves  the  estates  which  were  before  given  to  the  husband  and  wife  precisely  where  it  found 
them,  although  a  great  deal  of  stress  has  been  laid  on  the  words  ''after  her  death,"  as  if  that 
made  a  life  estate. 

Yet,  even  supposing  that  minute  criticism  to  be  correct,  see  what  the  effect  is — see  how  it 
stands  upon  this  deed.  She  appoints,  dispones  and  conveys,  and  so  on  ;  and  "  failing  the  said 
John  Maxwell  my  husband,  and  me,  and  the  longest  liver  of  us,  I  do  here  nominate  and  appoint 
Alexander  Maxwell  and  the  heirs  of  his  body  to  take."  It  is,  therefore,  "  failing  us,*'  which  are 
the  strongest  words  which  can  be  used,  following  a  general  limitation  by  the  law  of  Scotland  to 
leave  the  fee  in  the  granter.  Then,  what  is  the  operation  of  that  ?  After  the  failure  of  the 
limitation  to  the  husband  and  wife  and  the  siirvivor,  then  there  should  be  a  substitution.  Then 
that  left  the  fee  exactly  where  it  was  before.  It  left  the  fee  in  the  husband  and  wife  and  in  the 
survivor  of  them,  and  the  husband  having  survived,  of  course  the  substitution  never  took  effect. 
Therefore,  whether  the  deed  of  1809  became  a  nullity  because  the  husband  survived,  or  whether 
it  was  operative,  it  did  not  affect  the  fee,  because  that  was  left  untouched  by  the  deed.  So  that, 
in  either  view  of  the  case,  the  property  remained  in  the  husband,  and  his  disposition  was  per- 
fectly valid.  My  Lords,  a  part  of  the  instru^nent,  which  was  adverted  to  by  my  noble  and  learned 
friend  on  the  woolsack,  is  also  very  strong  as  bearing  upon  this  question.  I  mean  the  clause  as 
to  the  name  and  arms,  because  it  shews  clearly  that  the  parties  understood  that  there  might  be 
a  descent  to  the  heirs  general  of  the  husband,  which  could  not  be,  unless  they  considered  that 
the  fee  renoained  in  him. 

A  good  deal  has  been  said  upon  the  question  of  warranty.  But  I  think  that  much  that  has 
been  said  is  entirely  out  of  place  here.  The  warranty  would  have  the  effect  of  warranting  the 
property  according  to  the  limitations.  But  there  is  nothing  to  prevent  the  tenant  in  tail  acquir- 
ing the  fee  and  defeating  the  gift  over,  because  the  warranty  is  only,  that  the  instrument  shall 
have  full  operation,  and  the  warranty  here  had  its  full  operation.  Upon  the  whole,  I  think  I 
never  saw  an  appeal  with  less  foundation  than  that  which  has  come  before  your  Lordships,  and 
I  entirely  concur  that  it  should  be  dismissed,  with  costs. 

Interlocutors  affirmed^  with  costs. 
Tatham,  Upton,  Upton  and  Johnson,  AppeUanfs  Solicitors. — Grahame,  Weems  and  Grahame, 
Respondents  Solicitors. 


July  6,  1854. 

Mary  Muir  or  Paterson  and  Others,  Appellants,  v.  M.  Wallace  and 

Company,  Respondents. 

Master  and  servant — Negligence  of  Master — Reparation — Question  for  Jury  —  P.,  a  miner, 
complained  to  S.,  the  owner's  manager,  of  a  dangerous  stone  in  the  roof  of  the  mine,  and  S, 
promised  to  remove  it.  While  P.  was  working,  and  oefore  its  removal,  the  stone  fell  and  killed  him. 

Held  (reversing  judgment).  That  it  was  for  a  jury  to  say  whether  the  stone  was  left  by  the 
negligence  of  the  owner,  and  whether  P.  was  killed  by  its  falling,  and  not  by  his  own  rashness. 

A  master  is  bound  to  protect  servants  employed  in  dangerous  occupations  against  extraordinary 
danger.^ 

*  See  previous  report  16  D.  233;  26  Sc.  Jur.  123.     S.  C.  i  Macq.  Ap.  748:  26  Sc.  Jur.  550.  . 
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This  was  an  action  of  damages  against  the  proprietors  of  a  coal  pit,  at  the  instance  of  the 
vidow  and  children  of  a  workman,  called  Robert  Paterson,  who  was  killed,  on  ist  December 
185 1,  by  the  falling  of  a  stone  from  the  roof  of  the  pit. 

The  case  went  to  trial  on  the  following  issues  : — ''  It  being  admitted  that  the  pursuer,  Mrs. 
Mary  Muir  or  Paterson,  is  the  widow,  and  that  the  other  pursuers  are  the  lawful  children,  of  the 
said  deceased  Robert  Paterson  and  Mary  Muir  or  Paterson : 

"  It  being  also  admitted  that  the  defenders  are  the  proprietors  of  the  coal  pit  at  Easterhouse 
aforesaid,  mentioned  in  the  summons,  and  that  they  were  in  the  occupation  thereof  during  the 
year  1851 : 

''Whether,  on  or  about  the  ist  day  of  December  1851,  the  said  deceased  Robert  Paterson, 
while  engaged  in  the  service  of  the  defenders  as  a  miner  in  the  said  pit,  sustained  injuries  to  his 
person,  which  shortly  afterwards  caused  his  death ;  and  whether  the  said  injuries  were  occasioned 
by  reason  of  the  unsafe  and  insufficient  condition  of  the  road,  or  main  road  of  the  said  pit,  in 
which  the  said  deceased  was  engaged  as  aforesaid,  and  of  the  roof,  or  part  of  the  roof  of  the  said 
road  or  main  road,  and  by  the  fault,  negligence,  or  unskilfiilness  of  the  defenders,  or  of  any  person 
or  persons  for  whom  they  are  responsible,  to  the  loss,  injury  and  damage  of  the  pursuers  ? 

''Damages  laid  at  £iocx>.*' 

Evidence  having  been  led,  the  following  procedure  took  place  at  the  trial :—  "  The  Lord  Justice 
Clerk  told  the  jury  that,  on  this  evidence,  he  directed  them  that  the  pursuers  could  not  recover 
damages. 

"  The  counsel  for  the  pursuers  excepUdy  and  asked  the  Lord  Justice  Clerk  to  state  to  the  jury 
in  point  of  law — 'that  if  Snedden,  the  defenders'  manager,  failed  in  his  duty  in  timeously 
directing  the  stone  in  question  to  be  removed,  it  would  afford  no  defence  to  this  action  that  Paterson 
continu^  to  work  after  the  orders  for  the  removal  of  the  stone  had  been  ultimately  given  ;  and 
and  that  if  Paterson  so  continued  to  work  in  consequence  of  the  directions  of  the  roadsman,  the 
defenders  are  responsible  for  such  directions ; '  which  he  declined,  in  the  circumstances,  to  state, 
and  the  pursuers'  counsel  excepted  as  aforesaid. 

"  Thereafter  the  jury  aforesaid,  did  then  and  there  deliver  their  verdict,  in  favour  of  the  said 
defenders,  as  follows : — '  Find  for  the  defenders.  Whereupon  the  said  counsel,  learned  in  the 
law,  for  the  pursuers,  did  then  and  there  propose  the  aforesaid  exception  to  the  foresaid  decision 
of  the  said  Lord  Justice  Qerk.' "    The  Court  of  Session  disallowed  the  exception. 

The  pursuers  appealed,  and  in  their  printed  case  stated  the  following  reasons  : — "  i.  Because 
it  was  ror  the  jiu-y  alone  to  determine  what  were  the  facts  proved  by  the  evidence ;  and  because 
it  was  incompetent  for  the  Judge,  on  any  views  which  he  might  himself  take  of  the  state  of 
the  facts,  to  withdraw  the  case  from  their  consideration.  The  error  committed  in  so  doing 
was  apparent  on  the  face  of  the  record.  2.  There  was  miscarriage,  inasmuch  as  the  case  was 
withdrawn  from  the  jury;  although  in  point  of  fact,  there  was  evidence  to  go  to  them  in  support 
of  the  issue.  3.  The  assumptions  of  fact,  upon  which  the  presiding  Judge  proceeded  in  with- 
drawing the  case  from  the  jury,  were  not  supported  by  the  evidence.  4.  Even  had  those 
assumptions  of  fact  been  supported  by  the  eviaence,  the  direction  by  the  Judge  was  unsound. 
5.  In  the  circumstances,  the  Judge  was  in  error  in  declining  to  direct  the  jury  in  the  terms  in 
which  he  was  called  upon  to  do  so  by  the  appellants." 

Hodgson^  for  appellants. — This  was  one  ot  the  actions  enumerated  in  6  Geo.  I  v.,  cap.  120,  §  28, 
as  proper  to  be  tried  by  a  jury.  The  evidence  for  the  pursuers  was  such,  that  reasonable  men 
might  draw  different  conclusions  from  it ;  and  such  being  the  case,  it  was  obviously  improper  for 
the  Judge  to  take  upon  himself  to  say  that  one  conclusion  only  could  be  drawn  from  it — Per 
Pollock,  C.B.,  in  Taff  Vale  R,  Co,  v.  Giles,  2  E.  &  B.  822 ;  Eraser  n.  Hill,  i  Macq.  Ap.  382  ; 
25  Sc.  Jur.  391 ;  antCy  p.  232.  As  to  the  law  of  the  case,  there  was  no  real  dispute,  it  being 
admitted  on  both  sides  that  it  is  not  enough  to  disentitle  the  appellants  to  claim  damages,  merely 
that  the  deceased  workman  was  guilty  of  negligence. — Whitelaw  v.  Moffat,  12  D.  434;  Rankin 
v.  Dixon,  14  D.  420.  At  least  the  negligence  here  alleged  was  a  matter  of  fact  which  a  jury 
alone  could  dispose  of.  As  the  Judge  therefore  improperly  withdrew  the  case  from  the  jury,  the 
appellants  are  entitled  to  a  new  trial. 

SoL'Gen.  Bethell,  and  Bovill,  for  respondents. — It  was  quite  clear  from  the  evidence  of  the 
pursuers  themselves,  that  the  accident  was  entirely  caused  by  the  deceased's  own  rashness. 
Neither  the  law  of  Scotland,  nor  any  other  law,  could  in  such  circumstances  hold  the  master 
liable.  There  was  nothing  to  leave  to  the  jury.  The  workman  was  not  bound  to  go  on  working 
if  he  had  reasonable  ground  of  believing  there  was  danger  from  the  stone  falling,  as  was  decided 
in  a  case  precisely  similar. — McNeill  v.  Wallace,  15  D.  818.  But  if  he  chose,  out  of  mere 
wantonness,  to  do  so,  he  cannot  complain  of  the  consequences.  Besides,  the  exception  taken 
by  the  counsel  for  the  pursuers  was  not  sufficiently  specific,  for  the  proper  ground  of  the 
exception  ought  to  have  been  stated  at  the  time,  as  was  seen  in  Bain  v.  Whitehaven  and  Fumess 
R.  Co.,  7  Bell's  Ap.  80.  The  .exception  pointed  not,  as  it  is  now  said  that  it  did,  to  any  con- 
flicting evidence  n-om  which  reasonable  men  might  draw  different  conclusions,  but  to  this,  viz., 
that  the  Judge  ought  to  have  told  the  jury,  in  point  of  law,  that  if  the  stone  was  not  timeously 
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removed,  it  made  no  difference  whether  the  workman  continued  working.  Now  that  was 
obvioasly  bad  law ;  for  the  question  of  timeous  removal  of  the  stone  was  only  important  where 
the  workman  was  ignorant  or  the  danger ;  but  when,  as  appeared  from  his  own  evidence,  he  was 
quite  aware  of  the  danger,  and  voluntarily  and  rashly  went  into  it,  the  master  could  not  be  liable. 
Besides,  the  case,  in  its  merits,  clearly  shewed  that  the  jury  would  not  have  come  to  a  different 
verdict,  even  if  the  Judge  had  directed  them,  as  was  contended  for  by  the  exceptions ;  and  if  the 
result  of  allowing  the  exceptions  would  not,  in  the  opinion  of  the  Court,  have  led  to  a  different 
conclusion,  no  new  trial  ought  to  be  granted.     13  and  14  Vict.,  cap.  36,  §  45. 

Lord  Chancellor  Cranworth.— My  Lords,  so  much  deference  is  always  due  to  the 
opinions  of  the  learned  Judges  in  Scotland,  that  it  is  very  rarely  the  practice  of  your  Lordships' 
House  to  reverse  interlocutors  complained  of,  without  taking  time  to  deliberate  upon  the  subject, 
in  order  that  we  may  be  certain  of  coming  to  a  right  conclusion.  There  are  two  reasons  which 
induce  me  to  advise  your  Lordships  not  to  adhere  to  that  rule  in  the  present  case.  One  is,  that 
we  have  already  had  time  to  consider  this  matter  since  it  was  fully  opened  to  us  ;  and,  secondly, 
because  it  relates  to  a  subject  with  which,  with  all  respect  to  the  learned  persons  whose  judg- 
ments are  under  review,  it  would  be  idle  not  to  admit,  because  they  themselves  are  continually 
stating  it,  that  they  are  not  so  familiar  as  they  are  with  the  ordinary  administration  of  the  law. 
In  Scotland,  trial  by  jury,  as  has  been  stated  by  the  learned  counsel,  is  still  to  be  treated  as  an 
exotic  in  that  country.  It  does  appear  to  me  extremely  clear,  that  the  learned  Judges  have  come 
to  an  erroneous  conclusion  in  overruling  these  exceptions. 

My  Lords,  this  question  arises  upon  an  action  which  was  brought  by  the  representatives  of  a 
deceased  workman  to  recover  compensation,  in  consequence  of  the  death  of  the  deceased  having 
been  occasioned,  as  it  is  said,  by  the  default  of  his  master,  under  such  circumstances  as  made 
the  master  responsible.  The  law  of  Scotland  is  admitted  on  all  hands  to  be  this — and  I  believe 
it  to  be  entirely  conformable  to  the  law  of  England  also — that  where  a  master  is  employing  a 
servant  in  a  work,  particularly  work  of  a  dangerous  character,  he  is  bound  to  take  all  reasonable 
precautions  that  there  shall  be  no  extraordinary  danger  incurred  by  the  workman.  A  case  has 
been  put  by  Mr.  Bovill  of  a  rope  going  down  to  a  mine.  I  take  it,  that  in  England,  just  as  in 
Scotland,  if  the  master  of  a  man  negligently  puts  a  rope  that  is  so  defective  that  it  will  break 
with  the  weight  of  a  man  upon  it,  he  is  responsible  to  the  workman,  just  as  he  would  be  respon- 
sible for  his  negligence  to  a  stranger.  It  has  been  decided,  according  to  my  recollection,  in 
England,  that  masters  are  liable  to  strangers  for  all  accidents  which  occur  by  negligence  on  the 
part  of  their  servants.  The  case  is  different  where  the  master  is  employing  several  servants,  and 
employing  competent  persons.  In  that  case,  suppose  an  accident  happens  to  one  of  them,  owing 
to  the  neglect  of  another  servant,  I  think  it  has  been  determined  in  the  Courts  in  England,  that 
the  master  is  not  responsible.  I  thought  this  was  a  case  of  that  sort,  when  I  intimated  that 
there  might  be  a  difference  between  the  law  of  Scotland  and  the  law  of  England  upon  this  subject, 
bat  in  the  actual  state  of  the  case  I  do  not  believe  there  is  any  difference  at  all.  I  believe,  by 
the  law  of  England,  just  as  by  the  law  of  Scotland,  in  the  actual  state  of  the  case  with  which  we 
have  to  deal  here,  a  master  employing  servants  upon  any  work,  particularly  a  dangerous  work 
of  this  sort,  is  bound  to  take  care  that  he  does  not  induce  them  to  work  under  the  notion  that 
they  are  working  with  good  and  sufficient  tackle,  whilst  he  is  employing  improper  tackle,  and 
being  guilty  of  negligence,  his  negligence  occasioning  loss  to  them.  That,  however,  is  generally 
admitted  on  all  hands  to  be  the  law  of  Scotland. 

My  Lords,  this  action  was  brought  upon  this  ground,  that  this  unfortunate  man  had  come  by 
his  death  by  reason  of  the  masters,  through  their  agents,  having  carelessly  left  a  very  large 
stone  in  the  roof  of  a  mine  in  so  dangerous  a  position,  that  the  workman,  when  engaged  in 
digging  out  the  coal,  owine  to  their  negligence,  lost  his  life.  There  being  no  doubt  that  the 
poor  man  did  lose  his  life  by  this  great  stone  falling  upon  him,  which  killed  him  on  the  spot,  in 
order  to  recover  damages  the  family  must  establish  two  propositions.  First  of  all,  they  must 
shew  that  that  stone  was  in  a  position  in  which  it  was  dangerous,  owing  to  the  negligence  of  the 
master ;  and  next,  that  the  workman  whose  life  was  forfeited  lost  it  owing  to  that  negligence, 
and  not  to  his  own  rashness.  It  is  said,  that  by  the  law  of  Scotland  the  master  is  bound  to 
provide  against  the  rashness  of  the  workmen,  and  I  see  in  one  of  the  learned  Judge's  opinions 
an  expression  which  might  give  countenance  to  such  a  notion.  That  is  evidently  a  proposition 
which,  as  matter  of  law,  can  never  be  sustained.  In  England,  in  Scotland,  and  in  every  civilized 
country,  a  party  who  rushes  into  danger  himself,  cannot  say — "  that  is  owing  to  your  negligence." 
As  a  question  of  fact,  it  may  very  well  be  laid  down,  that  that  which  would  be  negligence,  and 
reasonably  treated  as  rashness,  in  other  persons,  may  not  be  fairly  treated  as  rashness  in  a 
workman,  if  his  master  knows  that  such  conduct  is  what  workmen  ordinarily  pursue.  That  is  all 
the  learned  Judge  could  have  meant.  The  pursuers  here  must  make  out  that  the  deceased  came 
to  his  death  owing  to  the  stone  in  question  having  been  improperly  left  to  remain  where  it  was, 
heing  dangerous  to  the  persons  who  should  work  in  the  pit.  Secondly,  that  the  party  has  come 
to  his  death  in  consequence  of  that  negligence,  and  not  by  his  own  rashness. 

Now,  to  establish  these  two  propositions,  several  witnesses  were  called.    The  first  witness  was 
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William  Paterson,  the  son  of  the  deceased ;  and  he  says  that  Snedden  was  the  under  ground 
manager,  and  amongst  other  statements,  it  seems  that  first  of  all  there  had  been  some  dispute 
about  not  going  to  work  that  day — the  manager  advised  them  to  come  back — they  did  come 
back,  and  then  Paterson  being  amongst  them,  if  you  please,  they  all  pointed  to  the  roof  as  bein^ 
in  a  very  dangerous  condition,  particularly  that  stone.  Snedden  said  "  I  was  afraid  of  snow  when 
none  fell/'  The  jury  would  clearly  understand  from  that,  or  they  might  at  least  understand  from 
it,  that  he  meant  to  say — You  are  calling  out  before  you  are  hurt,  or  some  expression  of  that  sort 
— ^there  is  no  reason  to  apprehend  anything — you  are  crying  out  before  there  is  any  real  danger. 
Then  Paterson,  the  deceased,  remonstrated  and  said,  'Mt  is  dangerous."  Mr.  Bovill  says,  that 
means  the  roof  generally — the  roof  generally  included  this  stone.  The  other  side  said  it  meant 
the  stone  in  question,  but  whichever  way  that  is,  one  way  or  the  other  they  say  it  is  dangerous. 
To  which  the  manager  said,  "Why,  Robin,  you  might  make  your  bed  below  it**-— evidently- 
meaning  to  say,  There  is  no  danger.  That  is  the  way  the  matter  is  introduced,  and  afterwards 
there  are  further  remonstrances,  and  Snedden  agrees  that  it  shall  be  removed,  and  sends  down 
persons  to  remove  it.  In  the  mean  time  Paterson  goes  on  working,  and  not  waiting  till  the 
stone  was  removed.  He  gets  a  hutch  or  load  of  coal,  and,  passing  under  the  stone,  be  is 
unfortunately  killed  by  the  stone  falling  at  that  very  moment,  just  before  they  were  going  to 
remove  it. 

What  the  pursuers  had  to  make  out  were  two  propositions,  as  I  have  already  stated, — First, 
That  the  stone  had  been  negligently  suffered  to  remain  too  long  without  being  removed  or  being- 
propped.  They  said  it  was  not  a  stone  that  could  be  propped,  and  therefore  it  must  be  removed. 
Secondly f  That  Paterson  lost  his  life,  not  by  his  own  rashness  in  passing  under  that  stone  before 
it  was  removed,  but  by  reason  of  the  negligence  of  the  master,  or  the  negligence,  we  may  say, 
of  Snedden. 

Now,  my  Lords,  it  is  not  for  your  Lordships  or  for  the  Court  below  to  say  what  would  be  the 
conclusion  at  which  the  jury  would  arrive  or  ought  to  arrive  upon  that  evidence.     Upon  those 
two  propositions  all  that  your  Lordships  have  to  say  is,  or  the  Court  below  had  to  say  was — Is 
there  evidence  that  may  by  possibility  justly  lead  them  to  a  conclusion  in  favour  of  the  plaintiffs 
upon  both  these  propositions  }    Is  there  evidence  which  might  reasonably  lead  them  to  come  to 
a  conclusion  that  this  stone  was  there  improperly,  owing  to  the  negligence  of  the  master?  and, 
secondly,  that  there  was  no  extraordinary  rashness  in  Paterson*  s  carrying  his  load  of  coals  under 
it  before  it  was  removed  ?    Then  there  was  evidence  of  the  stone  being  dangerously  left,  or 
rather  improf)erly  left,  which  is  unfortunately  too  clear  from  the  fact  that  it  did  fall  and  kill  one 
of  the  workmen.     There  is  abundant  evidence  on  that  subject.     The  only  other  evidence,  there- 
fore, which  it  was  necessary  for  the  plaintiffs  to  lay  before  the  jury  was,  that  the  stone  falling 
upon  him  and  killing  him  was  the  result  of  his  fairly  trusting  that  all  was  safe,  and  not  of  his 
own  rashness  in  going  when  he  had  been  warned  not  to  go.     My  Lords,  it  is  sufficient  to  say 
upon  that  subject  that  there  is  a  conflict  of  testimony.     Lord  Cockbum  remarked  that  the  Lord 
Justice  Clerk,  who  tried  the  case,  had  the  benefit  of  seeing  the  demeanour  of  the  witnesses.     He 
clearly  had.     But  how  do  we  know  that,  from  the  demeanour  of  the  witnesses,  the  jury  might  not 
have  come  to  the  conclusion  that  all  the  evidence  was  concocted  evidence — ^that  it  was  not  to  be 
trusted  ?     If  the  witnesses  said  anything  about  rashness  on  the  part  of  Paterson,  the  jury  might 
have  come  to  the  conclusion  that  Snedden  had  told  him  there  was  no  real  danger,  but  he  would 
have  it  removed  to  satisfy  all  scruples.     That  is  the  conclusion  to  which  the  jury  might  have 
arrived—  there  was  plenty  of  evidence  of  it — there  was  that  evidence  to  which  I  have  already 
adverted,  and  if  there  was  any  evidence,  that  is  quite  sufficient.     If  I  were  asked  upon  this  case 
to  come  to  a  conclusion  upon  this  written  evidence,  whether  there  was  rashness  or  not,  I  believe 
the  evidence  in  favour  of  rashness  on  the  part  of  Paterson  strongly  preponderates.     I  am  not  the 
jury,  and  your  Lordships  now  representing  the  Court  are  not  the  jury.     The  question  is — What 
ought  to  have  been  said  by  the  Judge  to  the  jury  after  this  evidence  had  been  given  ?    To  my 
mind,  it  is  perfectly  clear  that  it  was  his  duty  to  point  out  to  them  the  evidence  which  bore  upon 
those  two  propositions,  whether  there  had  been  a  want  of  timeous  removal,  as  they  call  it,  upon 
the  part  of^  the  master  ?    If  you  are  satisfied  that  there  was  want  of  timeous  rempval,  then  are 
you  satisfied  that  Paterson  came  by  his  death,  not  owing  to  his  own  extraordinary  rashness,  but 
owing  to  his  having  so  implicitly  relied  upon  the  assurances  which  were  given  to  him  by  Snedden  ? 
That  is  the  direction  which  ought  to  have  been  given  ;  then,  whichever  way  the  jury  had  found, 
probably  there  would  have  been  nothing  upon  the  face  of  the  record  to  lead  to  the  conclusion 
that  the  evidence  was  wrong  either  one  way  or  the  other.     If  there  was  anything  wrong,  it  would 
have  been  set  aside  by  a  new  trial,  and  not  by  a  bill  of  exceptions.     It  appears  to  me,  therefore, 
that  that  is  the  direction  which  ought  to  have  been  given.     The  only  remaining  question  is — 
Whether  there  is  such  an  exception  as,  in  the  first  instance,  fairly  to  bring  the  matter  under  the 
consideration  of  the  Court  below,  and  now  before  your  Lordships?   My  Lords,  upon  that  subject 
I  confess  I  cannot  entertain  any  doubt,  and  therefore  I  have  the  less  scruple,  because  I  have  the 
satisfaction  of  concurring  with  both  the  learned  Judges  whose  opinions  are  given  at  length. 
Lord  Murray  having  concurred,  or  not  having,  so  far  as  is  reported,  said  anything  to  shew  that 
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he  did  not  concur  with  Lord  Cockbum,  who  said — ''  Not  without  considerable  difficulty,  I  agree 
with  your  Lordship.     There  are  here  two  exceptions.     I  say  nothing  about  the  second  one." 
That  was  the  exception,  that  the  learned  Judge  had  not  given  the  direction  to  which  1  will  pre- 
sently advert,  and  which  the  counsel  for  the  pursuers  said  he  ought  to  have  given.     "  The  diffi- 
culty of  the  case  is  on  the  other  exception  to  your  Lordship' s  direction  to  the  jury,  that  on  the 
evidence  given  the  pursuers  could  not  recover  damages  ;  that  means  that  they  could  not  in  law — 
ought  not  to  do  so."     It  is  quite  clear  that  Lord  Cockburn  understood  that  exception  as  being 
two  exceptions.     Upon  the  trial  the  pursuer  said — "  I  except  to  the  direction  of  your  Lordship 
saying  there  is  no  evidence  for  the  jury  ;  and  I  add,  that  your  Lordship  ought  to  have  said  "  so 
and  so.     Now,  that  is  the  way  Lord  Cockburn  understood  it,  and  apparently  the  Lord  Justice 
Clerk  understands  it  in  the  same  way,  because  he  states — "  The  two  facts  upon  which  I  proceeded, 
as  raising  in  law  a  sufficient  defence  against  the  right  to  recover  (that  is,  against  there  being  no 
case  for  the  jury)  were  "  so  and  so.     He  clearly  takes  it  as  if  there  was  an  exception  pointed  to 
that  direction ;  therefore,  I  think  both  the  learned  Judges  seem  so  to  have  interpreted  it ;  but  if  it 
had  not  been  so,  1  confess  I  could  not  have  the  least  doubt,  that  there  was  an  exception  to  raise 
the  question,  whether  the  learned  Judge  was  right  in  withdrawing  the  case  from  the  jury  ?  for  the 
learned  Judge  at  the  trial  says — "  Gentlemen,  there  is  no  evidence  upon  the  part  of  the  pursuers." 
What  can  the  Counsel  do  more  than  say — "  I  except  to  that  "  ?  His  excepting  means  that  there 
is  a  case  for  the  jury.     If  he  adds  to  that — Your  Lordship  ought  to  tell  the  jury  so  and  so  ;  really 
this  Court  is  not  bound — if  that  should  be  bad  law — if  it  is  bad  law — to  say  that  there  was  not  a 
case  for  the  jury.     We  must  see  that  right  is  done,  and  if  the  exception  was  so  pointed  as  to 
call  the  attention  of  the  learned  Judge  to  the  fact  that  there  was  evidence  for  the  jury,  whereas 
he  was  telling  them  there  was  none,  that  is  all  that  it  is  the  province  of  an  exception  to  do. 

It  appears  to  me,  therefore,  there  was  ample  exception,  simply  upon  the  ground  that  the 
learned  Judge  was  wrong  in  saying  to  the  jury,  that  there  was  no  case  for  them,  and  that  they 
mast  find  for  the  defendants.  But  if  that  had  not  been  so,  if  you  scan  this  second  exception, 
though  I  think  the  latter  part  of  it  is  wrong,  the  former  part  is  not  at  all  wrong,  though  we  do 
not  know  whether  or  not  it  is  bad  law.  This  is  what  the  pursuers'  counsel  says  the  learned 
Judge  ought  to  have  laid  down  (I  do  not  know  that  it  is  necessary  for  him,  but  it  is  no  bad  law,) 
viz.,  ''  If  Snedden,  the  defenders'  manager,  failed  in  his  duty  in  timeously  directing  the  stone  in 
question  to  be  removed,  it  would  afford  no  defence  to  this  action  that  Paterson  continued  to  work, 
after  orders  for  the  removal  of  the  stone  had  been  ultimately  given."  I  certainly  think,  my 
Lords,  that  is  perfectly  good  law.  Let  me  assume  the  master  to  have  been  guilty  of  negligence 
in  not  timeously  removing  this  stone,  then  all  the  rest  of  the  evidence  being  true,  (and  it  was,  in 
point  of  fact,  the  truth  that  Snedden  told  the  man  that  he  might  go  on  safely,)  it  does  not  follow 
that  he  is  excluded,  or  that  his  widow  is  excluded  from  relief ,  because  he  went  on  to  work  before 
it  was  removed.  Then  the  exception  goes  on, — "  If  Paterson  continued  so  to  work  in  conse- 
quence of  the  directions  of  the  roadsman,  the  defenders  are  responsible  for  such  directions." 
That,  I  think,  is  wrong — at  least  we  have  no  evidence  what  is  the  character  of  a  roadsman  ; 
that  would  require  further  explanation.  If  a  roadsman  is,  according  to  the  rules  and  regulations 
of  Scotch  mines,  a  person  whose  province  it  is  to  direct  the  workmen  whether  they  may  safely 
work  or  not,  that  may  be  very  good  law.  We  have  no  explanation  upon  that  subject,  and  it  may 
be  taken,  if  you  please,  to  be  good  or  bad  law.  I  agree  with  Lord  Cockburn,  that  what  is 
alleged  by  the  pursuers'  counsel  as  being  something  which  the  learned  Judge  ought  to  have  said, 
is  totally  inmiateriaL  If  the  learned  Judge  said  something  which  he  ought  not  to  have  said,  it 
has  been  excepted  to  by  his  case. 

.  My  Lords,  it  appears  to  me,  upon  the  whole,  with  all  deference  to  the  learned  Judges,  quite 
dear,  that  they  have  misunderstood  the  province  of  a  Judge  in  a  trial  of  this  sort.  He  ought  to 
have  laid  down  to  the  jury  what  were  the  propositions,  in  point  of  fact,  which  the  pursuers  ought 
to  have  proved,  in  order  to  entitle  them  to  a  verdict.  That  consisted  in  two  facts — first,  whether 
there  had  been  negligence  ;  next,  if  the  accident  was  the  result  of  that  negligence,  and  not  the 
result  of  unjustifiable  rashness.  If  they  were  satisfied  on  both  of  those  points,  the  piu'suers  were 
entitled  to  recover.  If  the  pursuers  failed  to  prove  either  of  those  points,  the  defenders  were 
entitled  to  a  verdict.  He  might  have  added  his  opinion,  that  the  weight  of  evidence  was 
irresistibly  strong  upon  the  part  of  the  defenders,  but  that,  after  all,  would  be  a  question  for  them 
to  decide. 

Lord  Brougham.—  My  Lords,  I  take  exactly  the  same  view  of  this  case  as  my  noble  and 
learned  friend.  No  doubt,  if  I  were  to  ask  for  a  confirmation  of  my  opinion  that  there  was 
miscarriage  in  the  Court  below,  I  should  scarcely  go  further  than  what  fell  from  a  very  able  and 
learned  Judge  in  dealing  with  die  case — I  mean  Lord  Cockburn.  It  is  impossible  to  read  Lord 
Cockburn' s  statement  without  seeing  that  this  was  a  case  which  ought  to  have  been  left  to  a  jury. 
I  think,  if  Lord  Cockburn  had  applied  his  usual  sagacity  and  acuteness  to  the  whole  matter,  he 
must  have  seen  that  the  very  view  which  he  took  of  it  rendered  it  a  case,  where  the  Judge  ought 
not  to  have  withdrawn  the  matter  from  the  jury. 
My  Lords,  as  it  is  the  opinion  of  my  noble  and  learned  friend,  that  this  interlocutor  overruling 
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the  exceptions  should  be  reversed,  I  am  loth  to  give  any  opinion  on  the  facts  of  the  case, 
because  it  must  go  to  a  new  trial.  That  is  unfortunately  the  result  of  the  course  which  has  been 
taken  below.  After  the  learned  Judge  had  expressed  his  strong  opinion  against  the  pursuers,  it 
could  only  have^been  with  the  consent  of  the  other  party,  that  the  jury  could  have  been  called 
upon  to  assess  the  damages,  if  any,  which  ought  to  be  given  to  the  pursuers.  It  is  greatly  to  be 
lamented  that  that  course  was  not  taken,  for  the  purpose  of  avoiding  a  further  trial  upon  the 
event  which  is  now  so  likely  to  take  place. 

My  Lords,  no  person  can  read  the  evidence  of  Bernard  O'Neill,  together  with  the  rest  of  the 
evidence,  and  not  have  a  very  strong  opinion  as  to  the  delay  which  was  interposed  by  the  com- 
pany, or  by  Snedden,  the  manager  or  the  company,  for  whom  the  company  undoubtedly  are 
responsible  in  this  respect,  though  we,  as  my  noble  and  learned  friend  has  justly  said,  know  too 
little  of  what  a  roadsman  is,  to  accurately  ascertain  how  far  the  company  are  responsible  for 
what  the  roadsman  did  or  omitted  to  do.  Snedden  was  the  manager  of  the  company,  and, 
beyond  all  doubt,  for  his  negligence  the  company  are  answerable.  It  is  clear  to  me,  upon  read- 
ing this  evidence,  that  he  did  not  take  proper  precautions  with  respect  to  the  stone — that  Bernard 
O'Neill,  who  had  got  directions,  had  not  got  such  directions  as  to  make  him  speedily  remove  it. 
He  says — "  I  did  not  go  to  take  it  down — I  got  an  empty  hutch  for  him,  (that  is,  for  Paterson,) 
and  both  went  in  together.  He  yoked  to  fill  hutch  and  take  away  coal.  I  told  him  to  do  so  first 
— then  when  filled,  I  intended  to  take  down  the  stone,  but  it  fell  first."  It  is  quite  clear  that 
they  had  not  seen  the  danger,  as  appears  by  what  Snedden  said  to  Paterson,  in  a  right  point  of 
view  ;  though  what  Snedden  observed  with  respect  to  Paterson  making  his  bed,  did  not  apply  to 
that  stone  in  particular,  it  applied  to  the  general  state  of  the  roof.  They  felt  a  great  deal  too 
much  confidence  in  the  roof  to  make  them  give  the  directions  which  they  ought  to  have  given. 
(His  Lordship  then  said,  he  hoped  what  he  had  said  would  induce  the  defenders  to  avoid  a  new 
trial,  by  making  a  timely  offer  to  the  appellants.) 

Hogdson  asked  for  the  costs  which  the  appellants  had  incurred  in  the  Court  below,  by 
reason  of  the  exceptions  being  wrongly  disallowed,  and  said  that  costs  had  been  allowed  in 
Fraser  v.  Hilly  ante^  p.  232. 

Bovillf  contra, — In  case  of  bills  of  exceptions  there  are  never  any  costs  given,  whether  the 
party  excepting  succeeds  or  not.  In  Fraser  w.  Hill  the  Court  below  had  allowed  the  exceptions, 
but  this  House  disallowed  them,  the  consequence  of  which  was  that  then  the  verdict  stood. 

Lord  Chancellor. — ^Yes,  that  was  so;  upon  the  disallowance  there  may  be  costs,  but  there 
are  no  costs  upon  the  allowance  of  the  exceptions,  because  they  question  something  which  the 
Judge  has  done,  and  it  is  the  fault  of  the  Judge.  The  cause  will  De  remitted  back  to  the  Court 
of  Session,  with  a  declaration  that  the  exceptions  ought  to  have  been  allowed.  . 

Interlocutors  reversed^  and  cause  remitted  with  a  declaration, 
Alexander  Simson,  Appellants*  Solicitor, — Robertson  and  Simson,  Respondents^  Solicitors- 


JULY  20,  1854. 

The  Aberdeen  Railway  Company,  Appellants,  v,  Messrs.  Blaikie  Brothers, 

Respondents, 

Railway — Contract—Du-ector  selling  to  Company— Copartnery— Stat.  8  Vict.,  c.  17,  §§  88,  89. 
Held  (reversing  judgment),  That  a  contract  entered  into  by  a  manufacturer  for  the  supply  of 

iron  furnishings  to  a  railway  company y  of  which  he  was  a  director  or  the  chairman  at  the  date 

of  the  contract,  was  invalid,  and  not  enforcible  against  the  railway  company, 
A  director  of  a  railway  company  cannot  legally  enter  into  a  contract  either  personally  or  as  one 

of  a  firm  to  supply  goods  to  such  company,  and  nothing  in  the  Companies  Clauses  Consolidation 

Act  makes  valid  such  contract,^ 

The  summons  in  this  case  set  forth — "  That  Alexander  Gibb,  civil  engineer,  Aberdeen,  acting 
as  resident  engineer  for  or  on  behalf  of  the  Aberdeen  Railway  Company,  and  as  authorized  by 
diem,  having  prepared  a  specification  of  chairs  required  for  the  permanent  road  of  the  line  of 
railway  undertaken  to  be  constructed  by  the  said  railway  company,  and  having,  on  or  about  19th 
January  1846,  being  the  date  of  said  specification,  communicated  the  same  to  John  Blaikie  the 
youngest,  residing  in  Aberdeen,  as  acting  for  and  on  account  of  the  pursuers,  with  a  view  to  the 
pursuers  contracting  for  the  manufacture  and  supply  of  the  said  chairs,  the  said  John  Blaikie 
the  youngest,  acting  as  aforesaid,  on  the  6th  day  of  February  1846,  addressed  an  offer  to  the 

1  See  previous  report  14  D.  66.        S.  C.  1  Macq.  Ap.  461 ;  26  Sc.  Jur.  628. 
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said  Alexander  Gibb  to  furnish  the  pennanent  chairs  for  the  Aberdeen  Railway  agreeably  to  the 
plan  and  specifications,  but  delivered  in  Aberdeen,  for  the  sum  of  £%  lar.  per  ton :  That,  on  the 
same  day,  the  said  Alexander  Gibb,  acting  for  and  on  accoimt  of  the  defenders,  addressed  to 
the  said  John  Blaikie  the  youngest,  on  behalf  of  the  pursuers,  the  following  acceptance  of  the  said 
offer : — ^  As  authorized  by  the  directors  of  the  Aberdeen  Railway  Company,  I  hereby  accept  of 
your  offer  for  the  supplying  of  the  chairs  for  the  permanent  road  of  the  Aberdeen  Railway,  at 
the  rate  of  j£8  los.  per  ton,  delivered  at  Aberdeen — the  chairs  to  be  supplied  in  every  respect 
of  the  quality  and  dimensions  stated  in  the  specifications,  of  date  the  i^th  January  last,  signed 
by  me  ;  and  the  quantity  to  be  performed,  and  to  which  this  acceptance  is  meant  to  refer,  is  also 
stated  in  that  specification,  and  the  period  of  delivery : '  That  the  quantity  of  chairs  stated  in  the 
said  specification  is  78,131  joint  chairs,  and  312,531  intermediate  chairs  ;"  and  the  specification 
farther  bore,  that  the  whole  chairs  should  be  delivered  within  eighteen  months  of  the  date  thereof, 
the  first  delivery  to  commence  at  the  end  of  three  months  therefrom :  That,  from  the  state  of  the 
works  on  the  railways,  the  chairs  were  not  required  to  be  furnished  so  rapidly  as  was  originally 
contemplated:  "That,  on  9th  June  1846,  before  any  of  the  said  chairs  had  been  required  by 
the  defenders,  or  furnished  by  the  pursuers,"  Mr.  Gibb  wrote  Mr.  David  Blaikie,  one  of  the 
pursuers,  and  the  managing  partner  of  the  firm,  stating  that  Mr.  Cubitt,  the  defenders'  principal 
engineer,  was  anxious  that,  in  executing  the  contract,  the  pursuers  should  adopt  Ransome  and 
May's  patent  mode  of  casting  the  chairs:  ''That,  on  12th  June  1846,  the  said  David  Blaikie,  as 
managing  partner  foresaid,  wrote  to  the  said  Alexander  Gibb  agreeing  to  adopt  the  said  patent 
mode  of  casting  the  chairs :  That  the  whole  quantity  of  chairs  contracted  for  by  the  pursuers, 
as  aforesaid,  when  reduced  to  weight,  amounted  to  about  41 50  tons  of  chairs :  That  the  pursuers 
have  already  implemented  their  part  of  said  contract,  to  the  extent  of  furnishing  and  delivering 
to  the  defenders  2710  tons  of  chairs  manufactured  in  terms  of  the  foresaid  specification,  and 
subsequent  agreement  as  to  the  patent  mode  of  casting : "  That  the  pursuers  were  ready  to 
implement  their  part  of  the  contract  by  delivering  the  remaining  chairs,  but  the  defenders 
re&sed  to  accept  the  same.  And  the  summons  concluded  for  decree  against  the  defenders, 
ordaining  them  to  implement  their  part  of  the  contract  by  receiving  the  remaining  chairs  at  the 
contract  price. 

The  defenders  admitted  that  they  had  received  a  certain  amount  of  chairs,  but  denied  the 
contract  alleged  by  the  pursuers.  They  stated — that  during  the  early  part  of  1846,  Mr.  Thomas 
Blaikie,  a  partner  of  the  pursuers'  firm,  was  a  director  of  the  Aberdeen  Railway  Company,  and 
remained  so  till  25th  February  1846,  when  he  resigned.  And  farther,  that  the  alleged  agreement 
libelled  was  not  entered  into  with  the  knowledge,  sanction,  or  authority  of  the  defenders,  or  of 
the  board  of  directors  then  existing ;  nor  was  any  such  agreement  ever  authorized  or  sanctioned 
by  the  company  or  board.  And  they  pleaded,  inter  alia — 2.  The  contract  or  agreement  libelled 
not  having  been  entered  into  between  the  parties,  the  action,  was  groundless.  3.  Under  the 
Companies  Clauses  Act,  any  such  contract  or  agreement,  to  which  the  pursuer  Mr.  Thomas 
Blaikie  was  a  party  while  he  remained  a  director  of  the  company,  was  illegal,  and  could  not  be 
enforced. 

The  pursuers  proposed  the  following  issue: — "Whether,  in  the  course  of  the  year  1846,  the 
defenders  contracted  with  the  pursuers  for  the  supplying  of  78,131  joint  chairs,  and  312,531  inter- 
mediate chairs,  for  the  permanent  road  of  the  Aberdeen  Railway,  at  the  rate  of  £Z  lor.  per 
ton,  delivered  at  Aberdeen  ;  and  whether  the  defenders  failed  to  implement  the  said  contract,  to 
the  extent  of  refusing  or  failing  to  take  from  the  pursuers,  for  the  said  railway,  joint  and  inter- 
mediate chairs  to  the  amount  of  1440  tons  or  thereby,  remaining  to  be  furnished  under  the  said 
contract,  or  to  any  extent,  to  the  loss,  injury,  and  damage  of  the  pursuers  ? — Damages  laid  at 
i;7ooo." 

The  defenders  proposed  the  following  counter  issue : — "Whether,  in  the  month  of  January  and 
thereafter,  till  on  or  about  the  25th  February  1846,  at  the  date  or  dates  of  the  contract  or  con- 
tracts sued  on,  or  any  of  them,  alleged  to  have  been  entered  into,  by  or  on  behalf  of  the  pursuers 
Blaikie  Brothers,  with  the  Aberdeen  Railway  Company,  the  pursuer  Thomas  Blaikie,  a  partner 
of  the  said  Blaikie  Brothers,  and  as  such,  interested  in  their  contracts  and  dealings,  was  a 
director  of  the  said  Aberdeen  Railway  Company  ? " 

The  Court  of  Session  approved  of  the  first  issue  and  refused  the  counter  issue,  holding  that 
the  circumstance  of  Mr.  Thomas  Blaikie  being  a  director  was  not  fatal  to  the  validity  of  the 
contract. 

The  railway  company  appealed  on  the  following  grounds — "  i.  That  the  interlocutor  was 
erroneous,  in  finding  that  the  fact  of  Blaikie  being  a  director  at  the  date  of  the  alleged  contract 
of  the  6th  February  1846,  is  not  fatal  to  the  validity  of  the  contract.  2.  That  the  contract  was 
invalid,  in  respect  of  Blaikie  having  been  a  director  and  chairman  at  the  date  the  contract  is 
alleged  to  have  been  entered  into,  and  accordingly,  that  it  could  not  be  enforced  at  his  instance, 
or  by  the  company  of  which  he  is  a  partner.  3.  That  the  interlocutor  approved  of  an  issue 
which  is  not  the  proper  issue,  and  because  it  did  not  specify  the  particular  date  of  the  contract, 
^hicb  it  allowed  the  respondents  to  prove."    Authorities  cited  : — York  Buildings  Company y 
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Mor.  13,367;  Jeffrey  v.  Aitken^  4  S.  722  ;  Hamilton  v.  Wright ^  i  Bell's  App.  574;  Whickcote 
V.  Laurence^  3  Ves.  740,  with  the  note  upon  it  in  i  Hovenden's  Notes  to  Vesey,  Jr.,  p.  422 ; 
Greenlaw  v.  King,  3  Beav.  49 ;  Ex  parte  Lacy,  6  Ves.  625  ;  and  ex  parte  Jamesy  8  Ves. 
337;  Att,-Gen.  v.  E,  Clarendon,  17  Ves.  500;  Morse  v.  Royal,  12  Ves.  372;  Glen  v.  Pearson, 
March  6,  1817,  F.  C. ;  Featherstonhaugh  v.  Fenwick,  17  Ves.  298  j  Leys,  Masson  and  Co.,  5  W. 
&  S.  384. 

SoL-Gen,  Bethell,  and  E,  Gordon,  for  appellants. — The  third  plea  in  law  of  the  defenders,  the 
railway  company,  was  a  good  defence  to  this  action,  inasmuch  as  it  alleged  that  the  contract  was 
invalid.  By  the  general  law  of  Scotland  a  contract  between  a  director  of  a  railway  company  and 
the  company  is  invalid  on  the  broad  principle,  which  must  prevail  in  all  laws,  that  no  man  can 
serve  two  masters — a  trustee  cannot  put  his  interest  in  conflict  with  his  duty.  The  rule  was  long 
ago  well  recognized  in  the  law  of  Scotland  by  the  leading  case  of  Mackenzie  v.  the  York  Building 
Company,  Mor.  13,367,  and  8  Bro.  P.  C.  42.  Such  was  also  the  doctrine  of  the  civil  law. 
[Lord  Brougham. — The  civil  law,  however,  goes  much  further  than  we  do  in  England,  for  it 
actually  prohibits  such  contracts  altogether.] 

Yes,  unfortunately  some  qualifications  of  the  rule  have  been  admitted  in  England.  In  ex 
parte  Lacy,  6  Ves.  625,  Lord  Eldon  seemed  to  lay  down  the  rule  very  broadly,  and  regretted 
that  any  relaxation  of  the  rule  had  been  allowed.  In  that  case,  however,  he  said  a  solicitor  of 
a  bankrupt  estate  was  absolutely  prohibited  from  purchasing  the  estate.  Now,  a  director  of  a 
railway  company  stands  exactly  in  the  same  position  of  trust  and  confidence  to  the  shareholders 
as  a  solicitor  did  to  his  client  in  the  bankruptcy;  and  the  case  of  a  solicitor  was  fully  settled  in 
Mackenzie  v.  York  Building  Company,  The  Court  below,  it  was  true,  seemed  to  treat  a  director 
as  being  on  the  same  footing  as  a  parmer ;  but  that  was  quite  a  mistake.  In  a  partnership  each 
partner  had  the  immediate  control  of  the  partnership  affairs ;  but  it  was  not  so  in  a  railway  com- 
pany, where  the  directors  must  necessarily  have  the  sole  and  exclusive  control  Again,  in  a 
partnership  there  is  a  delectus  persona,  but  there  is  none  in  a  company  whose  shares  are  trans- 
ferable by  sale.  In  fact,  a  director  is  not  on  the  footing  of  a  partner  at  all,  but  of  a  statutory 
trustee,  and  his  duties  very  much  resemble  those  of  a  solicitor.  The  law  generally  on  such 
subjects  is  entirely  the  same  in  Scotland  and  England. — Home  v.  Pringle,  2  Rob.  Ap.  Ca.  384 ; 
Kames*  Eq.  B.  2,  C.  3 ;  Crawford  v.  Hepburn,  Mor.  16,208 ;  Ersk.  i.  7,  19;  Jeffrey  v.  Aitken, 
4  S.  722 ;  Hamilton  v.  Wright,  i  Bell's  Ap.  574.  These  authorities  clearly  shew  that  the  general 
rule  has  been  strictly  enforced,  or  at  least  recognized  in  Scotland,  and  no  such  qualifications  have 
been  permitted  there  as  have  found  their  way  into  England.  The  rule  clearly  applies  to  the 
present  case,  and  it  must  be  declared  that  such  contracts  between  directors  and  their  companies 
are  entirely  void. 
[Lord  Chancellor. — Surely  the  contract  ought  not  to  be  void,  if  beneficial  to  the  beneficiary?] 

Yes  it  should,  whether  so  or  not.  The  evils  of  allowing  any  exception  have  been  often  seen 
and  regretted  in  England.  In  Fox  v.  MacGreth,  2  Brown's  Ch,  C,  400,  (also  noticed  in  ex  parte 
Lacy,  6  Ves.  625,)  which  is  the  leading  case  on  the  subject.  Lord  Thurlow,  who  decided  that 
case,  has  been  corrected  by  Lord  Eldon.  It  seems  a  habit  has  grown  up  of  the  Court  in  such 
cases  first  directing  an  inquiry  as  to  whether  the  relation  of  trustee  and  bneneficiary  has  ceased  1 
and,  secondly,  if  there  has  been  acquiescence  on  the  part  of  the  beneficiary  ?  But  the  moment 
such  inquiries  are  permitted  the  rule  is  frittered  away.  Lord  Eldon  in  ex  parte  James,  8  Ves. 
337,  did  not  seem  to  countenance  these  exceptions  ;  but  Lord  Chancellor  Sugden,  in  Murphy  v. 
CShea,  2  Jones  &  L.  453,  said  the  contract  would  be  good  if  the  trustee  dealt  at  arm's  length— 
which  is  evidently  a  loose  and  dangerous  expression,  and  shews  how  low  the  doctrine  has  fallen. 
How  can  any  Court  ever  correctly  ascertain  whether  or  not  the  relation  of  trust  has  entirely 
ceased,  or  how  far  the  trustee  may  not  have  taken  undue  advantage  of  his  position  ?  The  secret 
influence  of  the  connection  is  too  subtle  and  inscrutable  for  the  machinery  of  any  Court  to  detect 
In  Benson  v.  Heathorn,  i  Y.  &  C.  326,  V.-C.  Knight  Bruce  rightly  repudiated  these  qualifications. 
[Lord  Brougham. — In  Hunter  v.  Atkyns,  3  Myl.  &  K.  113,  Sir  J.  Leach  held  that  a  third 
person  must  be  interposed  between  the  parties.] 

That  is  only  another  mode  of  saying  that  the  relation  of  trust  must  have  ceased.  Fortunately, 
however,  the  law  of  Scotland  is  not  embarrassed  by  these  refinements  or  perversions  of  the 
general  rule,  and  the  opporttmity  should  now  be  taken  of  putting  that  law  on  its  right  footing. 
As  to  the  Companies  Clauses  Act,  8  and  9  Vict.,  cap.  I7,  §§  88  and  89  were  intended  to  do  two 
things — one  to  render  the  director  who  so  contracted  incapable  of  continuing  director,  and  the 
other  to  render  the  contract  void.  It  would  entirely  defeat  the  object  of  the  statute  if  a  director, 
after  securing  his  contract  with  the  company,  should  be  able  immediately  to  retire  from  the 
directorship,  carrying  with  him  all  the  benefits  which  he  had  acquired  by  his  position.  If  the 
only  effect  of  the  statute  is,  that  the  director  ceases  to  be  a  director,  and  the  contract  remains 
good,  the  88th  section  seems  in  effect  struck  out.  The  true  construction  of  such  statutes,  how- 
ever, which  impose  a  penalty  on  doing  a  particular  act,  is  to  hold  that  they  absolutely  prohibit 
and  render  void  the  act,  against  which  the  penalty  is  directed. — BelPs  Pr.,  §  36 ;  Ersk.  i.  1.  5a 
(There  were  also  objections  to  the  form  of  tne  issues  not  material  to  be  stated.) 
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Roll  Q.C.,  and  Macfarlaney  for  respondents. — The  Statute  6  Geo.  iv.,  cap.  120,  §  11,  requires 
the  grounds  of  action  and  of  defence  to  be  stated  in  the  form  of  pleas  in  law,  and  we  cannot  travel 
beyond  these  in  this  appeal,  and  raise  points  which  were  not  raised  in  the  Court  below.  Now, 
the  third  plea  in  law  of  the  defenders  does  not  raise  the  general  question  of  law — whether  a 
contract  niade  by  a  director  of  a  railway  company  and  that  company  is  invalid  ?  The  sole  point 
raised  is — ^whether  the  Companies  Clauses  Act  so  renders  it  invalid  ?  The  general  question  was 
never  raised  in  the  Court  below,  and  cannot  be  raised  now.  The  Statute  6  Geo.  iv.  is  conclusive. 
[Lord  Chancellor. — But  how  far  do  you  carry  that?  Suppose,  for  instance,  the  contract  bears 
ex  facie  to  be  ^  turpi  causa^  would  the  statute  prevent  you  taking  advantage  of  that  here  ?] 

The  intention  of  that  statute  was  to  prevent  surprise,  and  that  points  not  raised  in  the  Court 
below  should  not  be  raised  here.     Every  liberty  is  given  to  amend  the  pleadings.     Here  there 
might   have  been  an  amendment,   but^  as   it  stands,  the  plea  clearly  restricts   the  question 
to  the  specific  operation  of  the  Companies  Clauses  Act.     If,  then,  the  question  turns  on  the  con- 
struction of  the  Companies  Clauses  Act,  it  so  happens  that  a  recent  case  decided  in  the  Common 
Pleas  on  the  two  corresponding  sections  of  the  English  Act  conclusively  proves,  that  the  contract 
is  not  made  void  by  that  statute,  but  that  the  only  consequence  is,  that  the  director  ceases  to  be 
a  director. — Foster  v.  Oxford  Rail,  Co.,  13  C.B.  200.      So  that  no  argument  is  necessary  on  that 
head.     But,  even  admitting  the  general  question  of  law  to  be  sufficiently  raised,  this  was  not  the 
ordinary  case  of  a  trustee,  but  of  a  partner.     By  the  law  of  Scotland  a  partner  may  sell  to  a  firm 
of  which  he  is  a  partner.     It  was  said  by  the  other  side,  that,  though  the  contract  might  be  good 
at  cooimon  law,  it  was  bad  in  equity.     But  the  leading  case  of  Fox  v.  MacGreth,  i  White  & 
Tudor' s  L.  C.  72,  shews  that,  even  in  equity,  it  is  only  so  long  as  the  relation  of  trust  continues 
that  the  contract  is  bad.  In  such  cases  as  ex  parte  Lacy,  York  Building  Company  v.  Mackenzie, 
Benson  v.  Heathom,  and  Hamilton  v.  Wright,  the  relation  still  existed  at  the  time  the  contract 
was  made.     As  to  the  passage  in  Kames'  Eq.,  B.  2,  C.  3,  it  is  very  vague,  and  Ersk.  i.  7,  19, 
refers  to  the  case  of  minors  who  stand  on  a  different  footing,  though  even  as  to  them  lesion 
must  be  proved.     But  there  are  many  cases  directly  in  the  teeth  of  what  is  contended  for 
by  the  appellants  —  as  Coles  v.   Trecothick,  9  Ves.  234 ;  Campbell  v.    Walker y  5  Ves.  677 ; 
Murphy  v.  G  Shea,  2  Jon.  &  L.  425  ;   Selsey  v.  Rhoades,  2  Sim.  &  St.  41  ;   Gibson  v.  Jeyes, 
6  Ves.  266.      These  cases  shew  that,  if  you  put  an  end  to  the  relation  of  trust,  and  allow  a 
reasonable  time  to  elapse,  and  can  shew  that  the  transaction  is  quite  fair,  the  contract  is  good, 
and  even  acquiescence  or  homologation  will  bar  all  relief.   And  at  the  most,  it  is  only  a  voidable, 
and  not  a  void  contract ;  and  being  voidable,  it  may  be  homologated,  as  we  say  it  has  been 
here.     Fraser  v.  Hankey,  9  D.  415  ;  Ersk.  iii.  3,  47  ;  i  Bell's  Com.  144. 

SoL'Gen,  Bethell  replied. — As  to  the  third  plea,  the  rules  of  universal  law  do  not,  any  more 
than  those  of  morality,  require  to  be  specially  pleaded,  and  the  point  of  general  law  is  sufficiently 
raised  here,  directly  or  impliedly,  in  the  defences  and  the  pleas  in  law.  On  the  general  question 
the  other  side  rely  on  the  analogy  of  partnership,  and  say — a  director  is  a  partner,  but  this  is  a 
false  analogy.  Directors  are  the  agents  of  a  body  incapable  themselves  of  managing  their  affairs, 
and  by  statute  such  agents  must  be  appointed.  The  shareholders  are  utterly  helpless,  but  they  have 
a  right  to  the  services  of  all  their  directors.  The  validity  of  the  acts  of  a  director  does  not  depend 
on  the  consent  or  homologation  of  the  shareholders,  for  Alderson  B.  said,  in  Macgregor  v.  Dover 
and  Deal  Rail,  Co.,  18  Q.  B.  618,  that  the  consent  of  the  whole  of  the  shareholders  could  not  make 
valid  a  contract  in  itself  illegal  and  against  public  policy.  As  to  the  case  of  Foster  v.  Oxford, 
&»c.y  Rail.  Co.,  that  was  merely  a  case  arising  in  a  Court  of  Common  Law,  which  Court,  by  its 
very  constitution,  must  remain  ignorant  of  the  law  of  trusts,  and  therefore  could  not  give  effect 
to  the  doctrine  we  contend  for.  That  case  was  argued  exclusively  on  the  construction  of  the 
Companies  Clauses  Act,  and  can  be  no  authority  in  a  Court  like  the  Court  of  Session,  which  is 
able  to  entertain  questions  of  equity  as  well  as  of  law,  and  can  grant  entire  relief  to  litigants. 
But  even,  notwithstanding  that  case,  the  construction  there  given  to  the  act  was  erroneous,  for 
§  88  recognizes  in  terms  only  what  would  be  the  common  law  without  any  statute.  At  all  events, 
with  the  aid  of  the  summons  of  reduction  brought  by  the  appellants,  and  which  is  repeated  in 
the  present  action,  the  general  ground  of  law  is  sufficiently  brought  out,  and  the  House  must  now 
determine  whether  a  director  of  a  railway  company  can  so  abuse  his  trust  as  one  of  the 
respondents  has  done  here. 

Lord  Chancellor  Cranworth. — This  was  an  appeal  heard  in  the  last  session  of  parliament, 
against  the  interlocutor  of  the  Court  of  Session,  dated  15th  Nov.  1851,  and  the  issue  allowed  by 
the  Court.  The  interlocutor  is  this — (reads  interlocutor).  Then  the  form  of  the  issue  is  given, 
which  is — "Whether,  in  the  course  of  the  year  1846,  the  defenders  contracted  with  the  pursuers 
for  the  supplying  a  certain  quantity  of  iron  chairs  for  the  railway  at  a  certain  price  ;  and  whether 
the  defenders  failed  to  implement  the  said  contract  to  the  extent  of  refusing  or  failing  to  take 
from  the  pursuers  a  certain  quantity  of  such  iron  chairs,  to  the  loss,  injury  and  damage  of  the 
pursuers  ?  " 

The  material  facts  are  as  follows : — Thomas  Blaikie  and  his  two  brothers  are  iron  founders  at 
Aberdeen.     From  the  time  of  the  formation  of  the  railway  company, — the  appellants'  company, 
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— in  July  1845,  up  to  the  24th  Feb.  1846,  Thomas  Blaikie  was  a  director,  and,  from  the  i6th 
Sept.  1845,  chairman  of  the  board  of  directors  of  the  company.  On  24th  Feb.  1846  he  resigned  his 
situation  as  director.  On  the  12th  March  1849  Messrs.  Blaikie  Brothers,  the  now  respondents, 
raised  an  action  in  the  Court  of  Session  against  the  appellants,  alleging  that  on  the  6th  Feb.  1 846 
an  agreement  was  come  to,  by  which  the  respondents  bound  themselves  to  supply  to  the  appel- 
lants a  large  quantity  of  iron  chairs  for  the  use  of  the  railway. 

The  contract  as  set  out  in  the  summons  is  this  :— It  states  that  John  Blaikie,  the  youngest,  (as 
he  is  called,)  residing  in  Aberdeen,  as  acting  for  and  on  account  of  the  pursuers,  with  a  view  to  the 
pursuers  contracting  for  the  manufacture  and  supply  of  the  said  chairs,  on  the  6th  February  1846, 
addressed  an  oiTer  to  the  said  Alexander  Gibb,  (who  is  represented  as  having  been  the  agent  of 
the  Aberdeen  Railway  Company,)  to  furnish  the  permanent  chairs  for  the  Aberdeen  Railway, 
agreeably  to  the  plans  and  specifications,  but  delivered  in  Aberdeen,  for  the  sum  of  £S  10s.  per 
ton.  That  on  the  same  day  the  said  Alexander  Gibb,  acting  for  and  on  account  of  the 
defenders,  and  as  authorized  by  them,  addressed  to  the  said  John  Blaikie,  the  yoimgest,  on  behalf 
of  the  pursuers,  the  following  acceptance  of  the  said  offer : — "  As  authorized  by  the  directors  of 
the  Aberdeen  Railway  Company,  I  hereby  accept  of  your  offer  for  the  supplying  of  the  chairs 
for  the  permanent  road  of  the  Aberdeen  Railway  at  the  rate  of  ;^8  lor.  per  ton,  delivered  at 
Aberdeen — the  chairs  to  be  supplied  in  every  respect  of  the  Quality  and  dimensions  stated  in  the 
specifications  of  date  19th  January  last,  signed  by  me;  and  the  quantity  to  be  performed,  and  to 
which  the  acceptance  is  meant  to  refer,  is  also  stated  in  that  specification,  and  the  period  of 
delivery." 

The  summons  then  goes  on  to  state  that  the  respondents,  in  pursuance  of  this  contract,  supplied 
chairs  to  the  amount  of  2710  tons,  but  that  1440  tons  more  or  thereabouts  remained  to  be 
supplied,  which,  however,  the  appeUants  refused  to  accept,  and  it  therefore  concludes  that  the 
appellants  ought  to  be  decreed  to  implement  their  part  of  the  contract,  by  accepting  delivery  of 
the  remaining  portion  of  the  chairs,  and  paying  for  the  same  at  the  rate  of  £S  los,  per  ton,  or 
else  to  pay  to  the  respondents  £7000  by  way  of  damages. 

To  this  summons  the  appellants  put  in  defences,  and  the  pleas  were  as  follows  : — '^  i.  The 
summons  is  not  relevantly  or  sufficiently  framed,  in  so  far  as  it  does  not  set  forth  any  power  or 
authority  on  the  part  of  Mr.  Gibb  to  enter  into  the  contract  alleged."  That  arose  n'om  the 
summons,  as  it  was  originally  framed,  not  alleging  that  Mr.  Gibb  was  authorized  to  enter  into 
the  contract  But  that  was  afterwards  amended,  and  that  plea  falls  to  the  ground.  ''  2.  The 
contract  or  agreement  libelled  having  not  been  entered  into  between  the  parties,  the  action  is 
groundless.  3.  Under  the  Companies  Clauses  Act,  any  such  contract  or  agreement  to  which  the 
pursuer  Mr.  Thomas  Blaikie  was  a  party  while  he  remained  a  director  of  the  company,  was 
illegal,  and  cannot  be  enforced.  4.  Any  contract  or  agreement  contemplated  having  at  the 
utmost  been  limited  to  the  amount  of  3000  tons  weight  of  chairs,  while  the  defenders  have  already 
taken  and  paid  for  a  larger  quantity,  no  further  claim  is  competent  to  the  pursuers.  5.  The 
pursuers  are  in  every  view  bound  to  give  allowance  for  the  quantity  of  908  tons  understated  in 
the  summons  as  the  quantity  already  taken  by  the  defenders.  ' 

The  appellants  afterwards  brought  an  action  of  reduction  and  repetition  against  the  respondents, 
in  which  they  sought  to  reduce  a  variety  of  contracts  and  transactions  between  themselves  and 
the  respondents,  including  that  which  formed  the  subject  of  the  respondents'  action  ;  and  it  was 
agreed  by  the  parties  that  the  action  of  reduction,  so  far  as  related  to  the  contract  libelled,  should 
be  held  as  repeated  in  the  original  action. 

In  this  state  of  the  record  the  Lord  Ordinary  appointed  the  parties  to  prepare  and  lodge  issues. 
This  they  did,  and  the  Lord  Ordinary  then  referred  the  case  to  the  Court.  The  Court  thinking, 
as  was  most  reasonable,  that  before  the  proposed  issue  was  tried  the  third  plea  ought  to  be 
disposed  of,  permitted  the  appellants  to  print  the  letters  and  other  documents  which  raised  the 
question  on  that  plea.  This  was  done,  and  the  Court,  not  thinking  that  these  documents  shewed 
a  case  which  sustained  the  defence  raised  by  the  third  plea,  proceeded  to  settle  the  terms  of  the 
issue  by  their  interlocutor  of  15th  Nov.  1851. 

Against  this  interlocutor  the  railway  company  has  appealed,  contending  that  the  third  plea  in 
defence  was  a  complete  bar  to  the  claim  of  the  respondents,  and  so  that  they,  the  appellants, 
ought  to  have  been  assoilzied  in  the  action  brought  against  them. 

The  ground  relied  on  by  the  appellants  is,  that  Mr.  Thomas  Blaikie,  holding  as  he  did  the 
situation  of  chairman  of  the  board  of  directors,  was  a  trustee  for  the  company,  or,  at  all  events, 
that,  as  between  himself  and  the  company,  he  was  subject  to  the  same  obligations  as  those 
which  affect  a  trustee  in  his  relation  to  the  cestui  que  trusty  whose  interests  he  is  to  protect,  and 
so  that  he  could  not  make  any  contract  for  his  own  benefit  in  relation  to  the  affairs  of  the 
company. 

Messrs.  Blaikie,  on  the  other  hand,  contended,  ^rj/,  that  no  such  defence  is  set  up  by  the  pleas 
in  defence,  for  that  the  third  plea  is  not  founded  on  any  general  doctrine  as  to  the  duties  of 
trustees,  but  on  the  special  provisions  of  the  Companies  Clauses  Act,  and  that  those  clauses  do 
not  support  the  proposition  contended  for ;  and,  secondly^  they  say,  even  supposing  any  general 
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question  to  be  properly  raised  by  the  plea,  still  that  no  such  general  rule  exists  in  Scotland  which 
would  prevent  a  director  from  entering^  on  behoof  of  the  company  whose  affairs  he  was  managing, 
into  a  contract  with  a  firm  of  which  he  is  a  member. 

Disregarding  for  the  present  the  statute,  I  will  proceed  to  consider  the  more  general  question, 
▼hich  divides  itself  into  two  branches,~/1rrj/,  Is  any  such  general  question  raised  by  the  pleas  ? 
and,  secondly^  If  it  is,  then  what  is  the  law  of  Scotland  on  this  subject  ? 

The  language  of  the  third  plea  is  as  follows : — '^  Under  the  Companies  Causes  Act  any  such 
contract  or  agreement,  to  which  the  pursuer  Mr.  Thomas  Blaikie  was  a  party  while  he  remained 
a  director  of  the  company,  was  illegal,  and  cannot  be  enforced."  The  respondents  contend  that 
this  plea  raises  no  question  as  to  the  invalidity  of  the  contract  arising  from  Mr.  Blaikie's  situation 
as  director,  except  so  far  as  that  invalidity  is  created  by  the  statute,  and  so  that  the  general  law 
on  this  head  is  not  properly  in  controversy.  But  is  this  so  ?  In  order  to  test  the  accuracy  of  this 
argument,  we  must  assume  the  law  to  be  such  as  the  appellants  contend  for,  namely,  that,  as  a 
general  rule,  no  director  can  enter  into  a  contract  on  behalf  of  the  company  with  a  firm  in  which 
he  is  a  partner.  What  the  plea  insists  on  is,  that  the  contract  entered  into  by  Mr.  Blaikie,  when 
he  was  director,  is  incapable  of  being  enforced,  because  it  is  avoided  by  an  act  of  parliament. 
The  proposition  itself — that  is,  the  invalidity  of  the  contract,  by  reason  of  the  character  which 
Mr.  Blaikie  sustained — is  distinctly  brought  forward.  The  objection  ex  hypothesi  is  valid ;  but 
a  wrong  reason  is  alleged  in  its  support.  I  confess  this  seems  to  me  to  be  immaterial.  The 
object  of  pleading  is  to  compel  the  litigant  parties  to  state  distincdy  the  facts  on  which  their 
tide  to  relief  rests.  If  this  is  done,  the  Court  is  bound  to  apply  the  law.  The  only  error  (assuming 
the  law  to  be  such  as  the  appellants  contend  it  to  be)  is,  that  the  words — ''under  the  Companies 
Clauses  Act,"  with  which  the  third  plea  conunences,  ought  to  be  struck  out.  But  surely  this 
cannot  invalidate  the  plea,  so  as  to  prevent  the  Court  from  applying  the  law  to  the  facts  which 
correcdy  appear. 

I  am  aware  that  Lord  FuUerton  appears  to  have  been  of  opinion,  that  the  question  as  to 
the  validity  or  invalidity  of  the  contract,  irrespective  of  the  statute,  was  not  raised  by  the 
pleas  in  law.  With  all  deference  to  the  opinion  of  that  very  learned  Judge,  I  cannot  concur  in 
the  opinion  (perhaps  I  ought  rather  to  say  the  doubt)  which  he  there  expressed — an  opinion 
vhich,  in  the  view  which  he  took  of  the  general  question,  was  in  truth  uncalled  for.  I  must  advise 
your  Lordships  to  hold,  that,  if,  on  general  principles  of  law,  the  contract  was  one  incapable  of 
being  enforced,  there  is  sufficient  on  the  pleadings  to  enable  your  Lordships  to  decide  in 
conformity  with  those  principles. 

This,  therefore,  brings  us  to  the  general  question — whether  a  director  of  a  railway  company  is 
or  is  not  precluded  from  dealing  on  behalf  of  the  company  with  himself,  or  with  a  firm  in  which 
he  is  a  partner  ? 

The  directors  are  a  body  to  whom  is  delegated  the  duty  of  managing  the  general  affairs  of  the 
company.  A  corporate  body  can  only  act  by  agents ;  and  it  is  of  coiu^se  the  duty  of  those  agents 
«>  to  act  as  best  to  promote  the  interests  of  the  corporation  whose  affairs  they  are  conducting. 
Such  an  agent  has  duties  to  discharge  of  a  fiduciary  character  towards  his  principal.  And  it  is  a 
rule  of  universal  application,  that  no  one,  having  such  duties  to  discharge,  shall  be  allowed  to 
enter  into  engagements  in  which  he  has  or  can  have  a  personal  interest,  conflicting,  or  which 
possibly  may  conflict,  with  the  interests  of  those  whom  he  is  bound  to  protect.  So  strictly  is  this 
principle  adhered  to,  that  no  question  is  allowed  to  be  raised  as  to  the  fairness  or  imfaimess  of 
a  contract  so  entered  into.  It  obviously  is,  or  may  be,  impossible  to  demonstrate  how  far  in  any 
particular  case  the  terms  of  such  a  contract  have  been  the  best  for  the  cestui  que  trusty  which 
»t  was  impossible  to  obtain.  It  may  sometimes  happen  that  the  terms  on  which  a  truster  has 
jealt,  or  attempted  to  deal,  with  the  estate  or  interests  of  those  for  whom  he  is  a  trustee,  have 
been  as  good  as  could  have  been  obtained  from  any  other  person — they  may  even  at  the  time 
have  been  better.   But  still,  so  inflexible  is  the  rule,  that  no  inquiry  on  that  subject  is  permitted. 

The  English  authorities  on  this  subject  are  numerous  and  uniform.  The  principle  was  acted 
on  by  Lord  King  in  Keech  v.  Sandford^  Sel.  Cas.  Ch.  temp.  King,  61 ;  and  by  Lord  Hardwicke 
"J  Whelpdale  v.  Cooksorty  i  Ves.,  Senr.  9;  and  the  whole  subject  was  considered  by  Lord 
Eldon  on  a  great  variety  of  occasions.  It  is  sufficient  to  refer  to  what  fell  from  that  very  able 
and  learned  Judge  in  ex  parte  J  antes ^  8  Ves.  337. 

It  is  true  that  the  questions  have  generally  arisen  on  agreements  for  purchases  or  leases  of  land, 
and  not,  as  here,  on  a  contract  of  a  mercantile  character.  But  this  can  make  no  difference  in 
Pf^Jiciple.  The  inability  to  contract  depends  not  on  the  subject  matter  of  the  agreement,  but  on 
the  fiduciary  character  of  the  contracting  party ;  and  I  cannot  entertain  a  doubt  of  its  being 
applicable  to  the  case  of  a  party  who  is  acting  as  manager  of  a  mercantile  or  trading  business 
for  the  benefit  of  others,  no  less  than  to  that  of  an  agent  or  trustee  employed  in  selling  land. 

Was,  then,  Mr.  Blaikie  so  acting  in  the  case  now  before  us  ?  \\  he  was,  did  he,  while  so 
actmg,  contract,  on  behalf  of  those  for  whom  he  was  acting,  with  himself  ?  Both  these  questions 
niust  obviously  be  answered  in  the  affirmative.  Mr.  Blaikie  was  not  only  a  director,  but,  if  that 
^as  necessary,  the  chairman  of  the  directors.   In  that  character,  it  was  his  bounden  duty  to  make 
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the  best  bargains  he  could  for  the  benefit  of  the  company.  While  he  filled  that  character,  viz., 
on  the  6th  Feb.  1846,  he  entered  into  a  contract  on  behalf  of  the  company  with  his  own  firm, 
for  the  purchase  of  a  large  quantity  of  chairs  at  a  stipulated  price.  His  duty  to  the  company 
imposea  on  him  the  obligation  of  obtaining  these  iron  chairs  at  the  lowest  possible  price.  His 
personal  interest  would  lead  him  in  an  entirely  opposite  direction — would  induce  him  to  dx  the 
price  as  high  as  possible.  This  is  the  very  evil  against  which  the  rule  in  question  is  directed  $ 
and  I  see  nothing  whatever  to  prevent  its  application  here.  I  observe  that  Lord  FuUerton  seemed 
to  doubt,  whether  the  rule  would  apply  where  the  party,  whose  act  or  contract  is  called  in  question, 
is  only  one  of  a  body  of  directors,  not  a  sole  trustee  or  manager.  But  with  all  deference,  this 
appaars  to  me  to  make  no  difference.  It  was  Mr.  Blaikie's  duty  to  give  to  his  co-directors,  and 
through  them  to  the  company,  the  full  benefit  of  all  the  knowledge  and  skill  which  he  could 
bring  to  bear  on  the  subject.  He  was  bound  to  assist  tHem  in  getting  the  articles  contracted  for 
at  the  cheapest  possible  rate.  As  far  as  related  to  the  advice  he  should  give  them,  he  put  his 
interest  in  conflict  with  his  duty.  And  whether  he  was  the  sole  director,  or  only  one  of  many, 
can  make  no  difference  in  principle.  The  same  observation  applies  to  the  fact,  that  he  was  not 
the  sole  person  contracting  with  the  company.  He  was  one  of  the  firm  of  Blaikie  Brothers, 
with  whom  the  contract  was  made,  and  so  interested  in  driving  as  hard  a  bargain  with  the 
company  as  he  could  induce  them  to  make. 

It  cannot  be  contended  that  the  rule  to  which  I  have  referred  is  one  confined  to  the  English 
law,  and  that  it  does  not  apply  to  Scotland  It  so  happens  that  one  of  the  leading  authorities  on 
the  subject  is  a  decision  of  this  House  on  an  appeal  from  Scotland.  I  refer  to  the  case  of  the 
York  Buildings  Company  v.  Mackenzie^  8  Brown's  Pari.  C.  42,  decided  by  your  Lordships  in 
1795.  There  the  respondent  Mackenzie,  while  he  filled  the  office  of  common  agent  in  the  sale 
of  the  estates  of  the  appellants,  who  had  become  insolvent,  purchased  a  portion  of  them  at  a 
judicial  auction,  and  though  he  had  remained  in  possession  for  about  eleven  years  after  the  pur- 
chase, and  had  entirely  freed  himself  from  all  imputation  of  fraud,  yet  this  House  held  that,  fill- 
ing, as  he  did,  an  office  which  made  it  his  duty  both  to  the  insolvents  and  their  creditors  to 
obtain  the  highest  price,  he  could  not  put  himself  in  the  position  of  purchaser,  and  so  make  it 
his  interest  that  the  price  paid  should  be  as  low  as  possible.  This  was  a  very  strong  case,  be- 
cause there  had  been  acquiescence  for  above  eleven  years.  The  charges  of  fraud  were  not  sup- 
ported, and  the  purchase  was  made  at  a  sale  by  auction.  Lord  Eldon  and  Sir  W.  Grant  were 
counsel  for  the  respondent,  and  no  doubt  everything  was  urged  which  their  learning  and  experi- 
ence could  suggest  in  favour  of  the  respondent.  But  this  House  considered  the  general  principle 
one  of  such  importance  and  of  such  universal  application,  that  they  reversed  the  decree  of  the 
Court  of  Session  and  set  aside  the  sale. 

The  principle,  it  may  be  added,  is  found  in,  if  not  adopted  from,  the  civil  law.  In  the  Digest 
is  the  following  passage : — "  Tutor  rem  pufiilli  enure  non  potest;  idemque  porrigendum  est  ad 
similiay  id  est,  ad  curatores,  procuratores,  et  qui  negotia  aliena  geruntr  In  truth  the  doctrine 
rests  on  such  obvious  principles  of  good  sense,  that  it  is  difficult  to  suppose  that  there  can  beany 
system  of  law  in  which  it  would  not  be  found. 

It  was  argued  that  here  the  contract  ultimately  acted  on  was  not  entered  into  while  Mr. 
Blaikie  was  director;  for  that,  though  a  contract  had  been  entered  into  in  February,  yet  that 
contract  was  afterwards  abandoned  and  new  terms  agreed  on  in  the  following  month  of  June. 
This,  however,  is  not  a  true  representation  of  the  facts.  The  contract  of  February  was,  it  is 
true,  afterwards  modified  by  arrangement  between  the  parties,  but  this  cannot  vary  the  case.  If, 
indeed,  the  contracting  parties  had  in  June  unconditionally  put  an  end  to  the  original  contract, 
so  as  to  release  each  other  from  all  obligation,  the  one  to  purchase  and  the  other  to  sell  at  a 
stipulated  price,  the  case  would  have  assumed  a  different  aspect.  But  this  was  not  done.  The 
contract  of  price  was  not  a  contract  entered  into  between  parties  on  tbe  footing  of  there  being  no 
obligation  then  binding  on  them,  but  an  agreement  to  substitute  one  contract  for  another  supposed 
to  be  binding. 

Messrs.  Blaikie  did  not  say  to  the  directors  in  June — We  have  no  binding  contract  with  you, 
but  we  are  now  willing  to  contract.  What  they  said  amounted  in  fact  to  this — ^We  have  a  con- 
tract which  was  entered  into  in  February,  but  we  are  ready,  if  you  desire,  to  modify  it.  To  hold 
that  this,  in  any  manner,  cured  the  invalidity  of  the  original  contract,  would  be  to  open  a  wide 
door  for  enabling  all  persons  to  make  the  rule  in  question  of  no  force. 

It  was  further  contended,  that  whatever  may  be  the  general  principle  applicable  to  questions 
of  this  nature,  the  legislature  has,  in  cases  of  corporate  bodies  like  this  company,  modified  the 
rule.  The  statute — that  is,  the  Companies  Clauses  Act, — it  was  argued,  has  impliedly  if  not 
expressly  recognized  the  validity  of  the  contract  by  enacting,  that  its  efl'ect  shall  be  to  remove 
the  director  from  his  office, — indicating  thereby  that  a  binding  obligation  would  have  been 
created,  which  would  render  the  longer  tenure  of  the  office  of  director  inexpedient.  And  your 
Lordships  were  referred  to  a  case,  Foster  v.  The  Oxfordy  Worcester^  and  Wolverhampton  Rail- 
way Company,  13  C.  B.  200.  That  was  an  action  for  breach  of  a  contract  under  seal,  whereby 
the  defendants  covenanted  with  the  plaintiffs  (as  in  the  case  now  before  your  Lordships)  to  pur- 
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chase  from  them  a  quantity  of  iron.  The  defendants  pleaded  that  at  the  time  of  the  contract 
one  of  the  plaintiffs  was  a  director  of  their  company.  And  to  this  plea  there  was  a  general 
demurrer.  That  such  a  contract  would  in  this  country  be  good  at  common  law  is  certain.  The 
rule  which  we  have  been  discussing  is  a  mere  equitable  rule,  and  therefore  all  that  the  Court  of 
Conunon  Pleas  had  to  consider  was,  how  far  the  contract  was  affected  by  the  statute.  The  de- 
cision was,  that  the  statute  left  the  contract  tmtouched,  and  that  its  operation  was  only  to  remove 
the  director  from  his  office.  The  85th  and  86th  sections  of  the  English  Statute  8  and  9  Vict,  c. 
16,  on  which  the  Court  proceeded,  were  in  the  same  words  as  the  88th  and  89th  sections  of  the 
Scotch  Statute,  and  the  counsel  at  your  Lordships'  bar  relied  on  this  decision  as  being  strictly 
applicable  to  the  case  now  under  appeaL  But  there  is  a  clear  distinction  between  them.  In 
Scotland  there  is  no  technical  division  of  law  and  equity.  The  whole  question,  equitable  as  well 
as  legal,  was  before  the  Court  of  Session.  All  which  the  Court  of  Common  Pleas  decided  was, 
that  a  contract  clearly  good  at  law  was  not  made  void  by  an  enactment  that  its  effect  should  be  to 
deprive  one  of  the  contracting  parties  of  an  office.  That  decision  will  not  help  the  respondents, 
unless  they  can  go  further  and  shew,  that  the  statute  had  the  effect  of  making  valid  a  contract, 
which  is  bad  on  general  principles,  enforceable  here  only  in  equity,  and  not  recognized  in  our 
Courts  of  conmion  law.  I  can  discover  no  ground  whatever  for  attributing  to  the  statute  any 
such  effect.  Its  provisions  will  still  be  applicable  to  the  case  of  directors  who  become  interested 
in  contracts  as  representatives  or  otherwise,  and  not  by  virtue  of  contracts  made  by  themselves. 

I  have  therefore  satisfied  myself  that  the  Court  of  Session  came  to  a  wrong  conclusion,  and 
that  the  defender's  third  plea  was  a  sufficient  answer  to  the  pursuer's  case,  and  so  that  the  appel- 
lants ought  to  have  been  assoilzied.  I  therefore  move  your  Lordships  that  this  interlocutor 
should  be  reversed. 

Lord  Brougham. — My  Lords,  the  opinion,  or  rather  the  doubt,  but  at  the  very  utmost  the 
inclination  of  opinion,  upon  the  third  plea  by  Lord  Fullerton,  I  agree  in  thinking,  ought  not  to 
weigh  in  this  case,  and  therefore  we  have  only  to  dispose  of  the  general  question.  I  also  arrive 
at  exactly  the  same  conclusion  as  my  noble  and  learned  friend,  that  the  law  of  Scotland  differs 
in  no  respect  from  the  law  of  England  upon  this  matter ;  and  it  is  very  important  that  it  should 
be  understood  that  there  is  no  such  difference  between  the  two  systems  of  jurisprudence. 

The  cases  which  have  been  referred  to  of  Whelpdale  v.  Cookson^  1  Ves.  Senr.  9,  and  chiefly 
the  case  of  ex  parte  yames,  in  Bankruptcy,  clearly  lay  down  what  the  law  of  England  upon  this 
point  is.  And  Lord  Eldon,  either  in  that  case  or  in  one  of  the  others,  in  Campbell  v.  Walker ,  or 
in  ex  parte  Lacey,  goes  even  further  than  Lord  Hardwicke  did  in  Whelpdale  v.  Cookson,  and 
considers  (though  he  expresses  it,  no  doubt,  with  the  respect  due  to  that  eminent  Judge,  rather 
as  a  grave  doubt  than  as  a  well-matured  opinion)  that  Lo^d  Hardwicke  did  not  go  far  enough  in 
giving  effect  to  this  principle,  when  he  said  that  it  was  possible,  that  the  assent  of  the  creditor 
might  validate  the  sale. 

Now,  how  far  the  two  systems  of  law  are  the  same  upon  this  very  important  question  appears 
not  only  from  that  which  my  noble  and  learned  friend  has  adverted  to,  namely,  the  case  of  The 
York  Buildings  Company  v.  Mackenzie ,  which  is  the  ruling  case  upon  this  subject,  and  which 
was  decided  upon  an  appeal  from  Gotland,  and  according  to  the  principles  of  Scotch  law  in  this 
House,  but  it  also  appears  from  the  fact  that  in  that  case  a  distinct  reference  was  made,  at  least 
in  the  argument  at  the  bar,  to  the  English  law  authorities,  and  to  the  very  case  of  Whelpdale  v. 
Cookson,  The  case  of  ex  parte  James  could  not  have  been  referred  to,  because  it  was  decided 
some  years  afterwards,  but  the  case  of  Whelpdale  v.  Cookson  is  referred  to  in  the  argument  at 
the  Scotch  bar,  as  well  as  the  passage  in  the  Digest  from  the  Roman  law  which  my  noble  and 
learned  friend  has  read. 

It  is  also  to  be  observed,  that  not  only  were  the  English  cases  cited  in  Scotland  in  that  instance, 
but  conversely  the  Scotch  case  of  Mackenzie  v.  The  York  Buildings  Company  is  referred  to 
afterwards  in  the  English  cases  repeatedly  at  the  bar,  and  once  or  twice,  I  think,  by  Lord  Eldon 
himself,  in  disposing  of  English  cases. 

My  Lords,  the  case  of  Mackenzie  was,  as  my  noble  and  learned  friend  has  observed,  after 
eleven  years  of  possession,  and  it  is  remarkable,  too,  that  there  was  no  fraud  whatever  found 
imputable  to  the  party — Mr.  Mackenzie  the  purchaser — in  that  case.  I  think  that  in  the  account 
of  the  subsequent  proceedings  in  the  case,  though  not  in  the  Court  below,  it  appears,  that  so  en- 
tirely bond  fide  was  Mr.  Mackenzie's  possession  found  to  be,  that  the  rule  of  the  civil  law,  hap- 
pily the  rule  in  Scotland,  though  most  unfortunately  never  introduced  into  our  jurisprudence, 
namely,  that  ^^fruges  bond  fide  perceptoe  et  consumptce  "  are  to  be  held  to  be  the  property  of  the 
party  who  is  ultimately  held  not  to  have  the  title,  was  applied  in  the  case  of  Mackenzie,  So  en- 
tirely free  from  all  imputation  of  fraud  was  he  found  to  be,  that  he  was  allowed  not  merely  to 
remain  in  undisputed  and  undisturbed  possession  of  the  rents  and  profits  of  the  estate  during 
these  eleven  years,  but  up  to  the  period  of  the  appeal ;  because  the  rule  of  bond  fide  con- 
sumption applies  not  only  up  to  the  time  of  a  decision  against  him  in  the  Cotut  below,  but  up  to 
the  final  decision  of  the  Court  of  Appeal.  And  accordingly  Mr.  Mackenzie's  bona  fides  was 
found  to  be  so  unimpeachable  in  the  case,  and  his  conduct  in  the  whole  transaction  was  found  to 
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be  so  entirely  without  fraud,  that  not  only  did  the  Court  below  find  the  other  party  liable  to  costs 
because  they  had  charged  him  with  fraud,  which  the  Court  at  first  decided  in  his  favour,  but 
afterwards  he  was  adjudged  to  have  the  whole  of  the  expenses  allowed  to  him  to  which  he  had 
been  put  in  ornamental  improvements  upon  the  estate.  That  is  certainly  one  very  strong  instance 
of  the  application  of  the  rule ;  perhaps  it  is  stronger  than  any  other  within  our  recollection,  be- 
cause in  that  case  it  clearly  shews  that  so  entirely  was  the  opinion  of  the  Court  in  favour  of  the 
rule,  that  even  while  they  held  that  the  transaction  could  not  be  sustained,  but  that  his  purchase 
was  invalid,  they  nevertheless  decreed  him  possession  of  the  rents  and  profits,  and  also  to  be 
allowed  for  the  expenses  of  improvements. 

In  that  case,  my  Lords,  I  must  also  observe,  that  it  was  not  merely  the  decision  of  this  House 
which  set  the  Court  below  right  upon  a  point  of  Scotch  law,  as  it  has  once  and  again  done ;  but 
the  Scotch  law  appears  to  have  been  by  no  means  distinctly  maintained  by  the  Court  below  to 
be^  as  it  was  ultimately  found  not  to  be  by  your  Lordships'  decision,  for,  in  the  first  instance, 
they  decided  against  the  party,  and  repelled  the  reasons  for  reduction.  It  was  an  action  of  re- 
duction for  setting  aside  the  sale,  and  they  repelled  the  reasons  for  reduction.  On  the  reclaim- 
ing petition  the  Court,  by  a  narrow  majority,  sustained  the  reasons  for  reduction,  and  set  aside 
the  sale.  Then  again  came  both  parties  to  appeal  against  this  second  decision ;  and  then,  by  a 
narrow  majority,  again  the  Court  assoilzied  the  defender,  and  found,  as  I  have  already  stated, 
that  in  respect  of  the  charge  of  fraud,  the  defender  Mr.  Mackenzie  was  entitled  to  his  expenses. 
Therefore  it  cannot  be  said  to  have  been  at  all  the  understanding  of  the  Court  of  Session  that 
the  law  was  in  favour  of  such  purchases  at  the  time,  when  you  find  these  two  conflicting  decisions 
in  the  Court  below,  and  each  by  such  a  very  narrow  majority.  At  that  time,  unfortunately,  the 
course  of  reporting  in  Scotland  was,  that  the  Judges'  opinions  were  not  given ;  and  it  is  only 
accidentally  and  rarely  that  you  find  any  reference  made  to  what  passed  upon  the  occasion ;  but 
in  this  case  it  is  stated  in  the  report,  that  several  of  the  Judges  entertained  a  strong  opinion  against 
the  validity  of  the  purchase ;  and  the  reasons  are  given,  and  the  very  ground  which  had  been 
urged  for  sustaining  the  purchase  and  the  validity  of  the  transaction,  namely,  that  in  judicial 
sales  it  had  been  a  very  common  practice  for  the  common  agents  to  become  the  purchasers ;  and 
that  though,  in  i8  out  of  135  instances,  they  became  the  purchasers,  yet  no  instance  had  been 
found  of  an  attempt  made,  or  certainly  of  an  attempt  succeeding  to  set  aside  such  a  purchase 
(but  the  report  would  rather  go  the  length  of  stating  that  no  instance  had  been  found  of  an 
attempt  made  to  set  aside  any  such  purchase) — the  learned  Judges,  I  say,  who  held  that  such 
transactions  were  illegal,  were  of  opinion  that  it  was  a  ground  which  afforded  all  the  stronger 
reason  for  the  Court  laying  down  what  the  law  of  honesty  and  what  the  law  of  common  sense 
was,  in  disapproving  of  any  such  transaction. 

My  Lords,  I  also  agree  with  my  noble  and  learned  friend,  that  the  decision  in  the  case  of 
Foster  v.  The  Wolverhampton  Company^  in  the  Common  Pleas,  upon  which  great  reliance  was 
placed  at  your  Lordships'  bar,  does  not  apply  to  this  case,  because  there  the  transaction  was. 

East  all  doubt,  valid  at  common  law,  though  not  in  equity ;  but  had  the  Court  of  Common  Pleas 
ad  an  equitable  jurisdiction,  as  well  as  a  common  law  jurisdiction,  the  anomaly  never  could  have 
happened  of  a  transaction  being  found  legal  and  valid  in  that  Court  which  could  not  stand  an 
examination  on  the  other  side  of  Westminster  Hall.  It  has  not  often  occurred  to  me  to  see  a 
stronger  instance  of  the  great  inconvenience,  to  say  the  very  least  of  it,  of  that  division  between 
the  two  sides  of  Westminster  Hall— I  will  not  say  that  impassable  barrier  between  them ;  for,  on 
the  contrary,  it  is  constantly,  and  must  be,  for  the  sake  of  justice,  constantly  passed  ;~but  I  have 
seldom  seen  a  more  striking  instance  of  the  inconvenience  of  the  existence  of  that  division,  and 
of  not  allowing  the  Court  to  exercise  both  jurisdictions ;  at  all  events,  whenever  a  case  arises  in 
which  entire  justice  cannot  be  done  without  the  exercise  of  both  jurisdictions. 

My  Lords,  upon  the  whole,  I  entirely  agree  with  my  noble  and  learned  friend,  that  there  has 
been  here  a  miscarriage  in  the  Court  below,  and  that  the  interlocutor  in  this  case  should  be 
reversed. 

Lord  Chancellor. — I  shall  not  propose  to  allow  costs,  because  I  think  the  company  misled 
the  other  party  by  putting  the  plea  upon  a  wrong  issue. 

Solicitor-General, — Then  your  Lordships  declare  that  the  defenders  ought  to  be  assoilzied  from 
the  action,  but  with  expenses  ? 

Lord  Chancellor. — No,  without  expenses;  because,  although  I  think  the  plea  properly 
raised  the  question  of  law,  yet  the  defenders  misled  the  pursuers  by  putting  it  upon  a  wrong 
issue. 

Interlocutor  reversed^  with  a  declaration^  and  cause  remitted. 
Appellants  Solicitors^  James  Davidson  and  Durnford  &  Co. — Respondent^  Solicitors^  Dodds 
and  Greig. 


[854-]  DUDGEON  v.  THOMSON.  {Argument^^     403 


AUGUST  I,  1854. 

John  Dudgeon  and  Another,  Appellants,  v.  John  Thomson  and  Another, 

Respandents. 

Appeal  to  the  House  of  Lords — Competency — Process — Referring  Cause  to  Court  as  Arbitrators 
— After  eviiience  for  the  pursuers  had  been  led  at  the  trial  of  a  cause  on  issues  directed  by  the 
Court  of  Session^  the  Judge  suggested  that  it  was  unfit  for  a  jury.     The  parties  thereupon 

rfed  to  the  following  minute:--^  In  respect  that  the  Judge  stated^  &*c,f  the  parties  agreed  to 
harge  the  jury,  in  order  that  the  case  should  go  back  to  the  Court  for  decision  on  the  ques^ 
tioHS  stated  in  the  issues  upon  the  evidence  in  the  Judges  notes  J*  The  case  having  gone  back 
to  the  Court  cuxordingly,  an  interlocutor  was  proTioMiced  containing  certain  findings  on  the 
issues: 

Held,  That  this  interlocutor  was  not  a  subject  of  appeal,  as  the  parties  had  agreed  to  refer  the 
matter  to  the  Court  as  arbitrators. 

Sale-— Roup— Principal  and  Agent — Cautioner — Implement — D,  at  a  public  roup  of  an  estate, 
being  the  highest  bidder,  was  declared  purchaser,  when  he  stated  that  he  purchased  for  G;  and 
G  accordingly  was  enacted  as  purchaser.  The  vendors  having,  in  terms  of  the  articles  of  roup, 
called  far  a  bond  of  caution,  D  wrote,  saying  he  thought  a  bond  would  be  an  unnecessary  ex- 
pense,  but  he  would  give  his  own  obligatory  letter  if  they  would  cLccept  of  it.  The  vendors^ 
agent  said  he  would  consult  his  principal  whether  the  bond  could  be  dispensed  with,  and  he  did 
not  afterwards  press  for  a  bond,  but  acted  on  the  above  offer  of  a  letter.  Afterwards,  D  having 
diedy  and  G  being  unable  to  find  caution,  the  vendors  discovered  that  at  the  tinie  of  the  sale  G 
nvas  insolvent,  and  that  D  held  a  disposition  omnium  bonorum  of  Q,  including  all  the  property 
G  might  at  any  time  acquire.  The  vendors  then  sued  the  representatives  of  D  for  implement 
cr  damages.  The  Court  of  Session  directed  three  issues  to  try  the  questions — i.  If  D  purchased 
^w  his  own  account  f  2.  If  D  at  the  time  of  the  sale  knew  that  G  was  unable  to  implement  the 
salef  and,  ^  If  D  undertook  to  be  cautioner  for  the  price? 

Held  (affirming  judgment),  That  these  questions  were  properly  raised  by  the  record,  and  that  it 
Vfos  not  a  simple  case  of  principal  and  agent,  where  tt  could  be  said  that,  the  agent  disclosing 
^he principoT s  name,  such  agent  is  not  liable.^ 

The  defenders  appealed  against  the  interlocutor  of  7th  March  1850,  remitting  the  case  to  the 
Issue  Qerks,  the  interlocutor  of  4th  July  1850  approving  of  the  issues,  and  the  interlocutor  of 
4th  June  185 1,  wherein  the  Court  considered  the  questions  stated  in  the  issues  upon  the  evidence 
m  the  Judge's  notes,  and  came  to  specific  findings  on  such  issues  in  lieu  of  the  jury.  A  fourth 
interlocutor,  decerning  for  expenses,  was  included  in  the  appeal. 

The  pursuers  (respondents)  presented  a  petition  against  the  competency  of  such  an  appeal. 
The  Appeal  Committee  reserved  the  consideration  of  the  objection  to  competency,  to  be  argued 
along  with  the  merits  at  the  bar. 

The  appellants,  in  their  printed  case,  maintained  the  competency  of  the  appeal  because  the 
uTst  two  interlocutors  were  on  the  relevancy  of  the  record  (55  Geo,  hl  c.  42,  §  4  ;  59  Geo.  iii. 
^*  5S>  §  15  ;  6  Geo.  IV.  c.  120,  §  33).  See  Irvine  v.  Kirkpatrick,  7  Bell's  Ap.  C.  186 ;  Galbraith 
V.  Armour,  4  Bell's  Ap.  C.  374 ;  Inglis  v.  Great  Northern  R.  Co.,  ante,  p.  77  ;  i  Macq.  112 ; 
24  Sc.  Jur.  434.  Craig  v.  Duffus,  6  Bell's  App.  C.  308}  Russell  v.  Crichton,  2  Bell's  Ap.  C.  81 ; 
Matheson  v.  Ross,  6  Bell's  Ap.  C.  374. 
^^  As  to  the  merits,  the  appellants  in  their  case  asked  for  a  reversal,  for  the  following  reasons  : 

!•  Because  the  pursuers  have  not  stated  on  record  a  relevant  case  to  entitle  them  to  support 
the  conclusions  of  the  action,  or  to  obtain  the  issues  which  were  directed  by  the  Court.  2. 
Because  the  questions  between  the  parties  depended  on  the  legal  construction  of  written  docu- 
°^ents,  and  the  Court  ought  not  to  have  directed  issues  to  be  tried  by  a  jury,  but  should  them- 
selves have  given  judgment  in  the  cause.  3.  Because  it  was  not  proved  that,  at  the  time  of  the 
?^e,  Mr.  Dudgeon  knew  that  Gordon  was  wholly  unable  to  fulfil  and  implement  the  obligations 
imposed  bn  him  as  purchaser.  4.  Because  Dudgeon  did  not  undertake  to  be  cautioner  or 
security  for  the  payment  of  the  price  of  the  lands.  5.  Because  the  judgment  of  4th  June  1851, 
J^  so  far  as  adverse  to  the  appellants,  proceeds  on  grounds  wholly  insufficient  to  infer  any 
"ability  against  the  appellants." 

The  respondents,  in  i\ie\T printed  case,  urged  objection  to  the  competency  of  the  appeal. — 55 
^.  in.  c.  42,  §  4 ;    59  Geo.  in.  c.  35,  §  15  ;  6  Geo.  IV.  c.  120,  §  34 ;  Balfour  v.  Lyle,  2  Sh. 

^  See  previous  reports,  13  D.  1029;  23  Sc.  Jur.  474,      S.  C.  i  Macq.  Ap.  714:  26  Sc.  Jur.  626. 
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&  M'L.  I.     Craig  v.  DuffuSy  6  Bell's  App.  C.  308  :    55  Geo.  III.  c.  42,  §  6 ;  59  Geo.  III.  c.  35, 

§§  16,  17. 

The  case  being  called  upon  by  the  House  of  Lords — Rolt  Q.C.,  for  respondents,  claimed  to 
begin,  as  he  objected  to  the  competency  of  the  appeal,  and  if  that  point  were  disposed  of  first, 
it  might  be  unnecessary  to  enter  upon  the  merits. 

The  Lord  Chancellor  said,  the  point  of  competency  had  been  reserved  by  the  Appeal  Com- 
mittee to  be  argued  along  with  the  merits,  and  it  was  therefore  only  one  of  the  points  relied  on. 
It  might,  however,  be  mixed  up  with  the  merits,  and  as  in  the  late  case  of  Shedden  v.  Patrick^ 
antey  p.  332,  much  time  had  been  lost  by  taking  the  argument  on  the  point  of  competency 
separately,  he  thought  it  would  be  better  for  the  appellants  to  begin. 

Sol.  Gen,  Bethell,  and  Anderson  Q.C.,  for  appellants. — We  admit  the  two  first  interlocutors 
per  se  were  not  appealable,  but  when  the  final  interlocutor  was  pronounced,  then  it  remained 
open  to  bring  up  these  interlocutors  also.      Taking  48  Geo.  III.  c.  151,  §  15,  along  with  6  Geo. 

IV.  c.  120,  §  33,  the  result  is,  that  all  interlocutory  orders  may  be  brought  up  with  a  final  inter- 
locutor, and  questions  of  relevancy  remain  unaffected  by  any  number  of  intermediate  orders  as 
to  jury  trial.  It  was  on  that  ground  that  Irvine  v.  kirkpatricky  7  Bell's  App.  C.  186,  was 
decided,  where  a  similar  course  was  followed.  As  to  the  third  interlocutor,  it  is  said  that  the 
Court  below  turned  itself  into  a  court  of  arbiters,  by  the  minute  at  the  trial,  and  that  no  appeal 
lies  from  their  decision  in  that  capacity.  There  has  been  some  countenance  given  to  such  a 
view  by  a  recent  decision  of  Lord  Cottenham  in  Chancery. — Stewart  v.  Forbesy  1  Macn.  & 
G.  1 37.  But  it  is  a  dangerous  principle  to  admit  that  a  Judge  can  thus  easily  throw  off  the 
judicial  character  and  assume  that  of  the  arbiter,  and  it  is  a  practice  not  to  be  encouraged.  The 
case  of  Stewart  v.  Forbes  was,  however,  one  in  which  the  Lord  Chancellor  thought  that  the  Vice 
Chancellor  had  received  authority  from  the  parties  to  decide  the  cause  ;  though  Lord  Cottenham 
went  too  far  in  that  case.  The  case  of  Craig  v.  Duffusy  6  Bell's  App.  C.  &8,  was  also  a  case 
where  the  minute  of  consent  bore  on  its  face,  that  it  was  with  consent  that  the  parties  referred 
the  matter  to  the  Court  as  individuals  ;  but  here  there  was  no  such  consent,  and  neither  party 
ever  understood  that  they  were  removing  the  ultimate  judgment  beyond  the  scope  and  reach  of 
authority.  When  the  Jury  Court  was  a  distinct  Court,  it  had  the  power,  up  to  the  last  hour,  of 
sending  back  the  case  to  the  Court  of  Session,  on  the  ground  that  it  was  not  a  fit  case  to  be  tried 
by  a  jury,  and  when  the  Jury  Court  was  merged  in  the  Court  of  Session  by  i  Will.  iv.  c.  69,  no 
difference  was  made  in  this  respect.  The  discharging  of  the  jury  had  merely  the  effect  of  leaving 
the  case  exactly  in  the  same  position  as  if  the  jury  had  never  been  summoned.  They  might 
have,  no  doubt,  made  a  special  verdict  of  it,  as  was  done  in  King  v.  Crichtony  4  D.  62,  and  2 
Bell's  App.  C.  81,  which  was  a  case  that  pointed  much  more  strongly  to  a  reference  than  this 
case,  and  yet  no  such  objection  to  the  appeal  was  ever  dreamt  of.  The  first  time  such  an 
objection  was  heard  of  was  in  Matheson  v.  RosSy  6  Bell's  App.  C.  374,  but  it  entirely  failed. 
There  is  no  doubt,  that  where  a  case  has  been  sent  back  from  the  Jury  Court  as  unfit  for  a  jury, 
the  Court  of  Session  may  order  the  evidence  to  be  taken  in  another  way. — Magistrates  of  Lanark 

V.  Hutchinsony  2  Sh.  App.  386 ;  Buchanan  v.  Dennistouny  1 5  S.  286.  Here  not  only  the  parties 
never  meant  to  make  a  reference  of  the  case  to  the  Judges  of  the  Court  as  individuals,  but  the 
Court  itself  treated  it  as  a  matter  of  ordinary  business,  and  the  interlocutor  is  signed  in  the  usual 
way  by  the  President  of  the  Court — "  J.  Hope,  I.P.Dy  II.  As  to  the  merits, — This  was  merely 
a  case  of  principal  and  agent.  The  agent  disclosed  the  name  of  his  principal  at  the  time  of  the 
purchase,  and  it  is  the  law  of  Scotland  as  well  as  England,  that  when  that  is  done  the  principal 
alone  is  liable. — Rankiney,  Mollisony  Elch.  voce  "  Factor,"  No.  4 ;  Kingw,  Sherra,  5  S.  231  ;  i 
Bell's  Com.  404.  It  is  not  therefore  to  be  confounded  with  cases  of  representation  or  guarantee 
of  solvency  of  a  third  party.  Here  no  person  was  deceived,  for  all  the  respondents  knew  Gordon 
the  principal,  and  it  must  be  taken  to  be  the  same  thing  as  if  Gordon  had,  in  person,  attended 
the  sale.  As  to  Dudgeon  offering  to  give  his  obligatory  letter,  that  was  a  mere  offer  and  nothing 
more,  and  being  unaccepted  it  fell  to  the  ground.  An  offer  is  no  contract. — Bank,  i,  4,  24. 
Besides,  the  acceptance  must  be  in  writing. — Chaplin  v.  Allen,  4  D.  616.  But  there  is  no 
allegation  here  of  any  acceptance  in  writing ;  and  therefore,  as  there  is  no  relevant  case  of 
cautionary  obligation  stated  on  the  record,  the  defender  should  have  been  assoilzied. — Bell  v. 
MylnCy  2  Rob.  App.  C.  286. 

Rolt  Q.C.,  and  R.  Palmer  Q.C.,  for  respondents. — As  to  the  two  first  interlocutors  remitting 
to  the  Issue  Clerks,  and  approving  of  issues,  it  has  long  been  settled  that  they  are  not  subject  to 
an  appeal — Balfour  v.  LyUy  2  Sh.  &  M'L.  i.  As  to  the  third  interlocutor,  it  is  also  exempt 
from  review,  because  the  parties  referred  the  decision  of  the  facts  and  law  to  the  Judges  of  the 
Court  of  Session  as  arbiters.  The  Court  of  Session  had  no  power,  after  directing  an  issue  and 
summoning  a  jury,  to  say  to  the  parties — "  We  will  settle  the  matter  ourselves,  as  it  is  not  a  fit 
case  for  a  jury."  This  was  beyond  their  jurisdiction,  and  nothing  but  the  consent  of  parties 
could  give  them  such  jurisdiction.  That  consent,  however,  was  given,  and  the  result  is,  that  no 
appeal  can  lie  from  the  decision  of  the  Court,  any  more  than  an  appeal  will  lie  from  the  award 
of  any  arbiter.     This  is  clearly  established  by  authority. — Craig  v.  DuffuSy  6  Bell's  Ap.  C.  308 ; 
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Montgomery  v.  Boswell,  M*L.  &  Rob.  136 ;  Steward  v.  Forbes^  i  Macn.  &  G.  137  ;  Chuck  v. 
Cremery  2  Phill.  477.  It  is  said  the  consent  of  the  parties  does  not  appear  on  the  face  of  the 
minute,  bat  in  substance  it  is  clearly  a  matter  of  consent  altogether.  The  case  went  back  to  the 
Court  of  Session,  to  be  determined  in  point  of  fact  as  well  as  law,  and  the  Judges  were  to  draw 
such  inferences  ^om  the  evidence  in  the  Judge's  notes  as  they  thought  proper.  In  Russell  v. 
Crickton  the  jury  had  found  certain  facts,  and  the  Court  held  that  the  law  applicable  to  such 
facts  was  so  and  so — ^a  case  quite  different  from  the  present.  So  in  Matheson  v.  Rossy  the  jury 
merely  said.  If  the  law  is  so  and  so,  then  we  find  this  ;  if  otherwise,  that.  The  point  of  law  was 
merely  reserved  for  the  Court ;  but  here  everything  was  referred  to  the  Court.  II.  Even 
assuming  the  appeal  competent,  the  case  was  rightly  decided  on  the  merits. 

Sir  R,  Bethell  replied. — This  is  clearly  an  attempt  to  introduce  into  Scotland  a  most  question- 
able practice  which  has  grown  up  in  England.  The  Court  of  Chancery,  with  one  exception  not 
material,  stands  in  exactly  the  same  position  with  regard  to  jury  trial  as  the  Court  of  Session 
does  in  all  except  the  enumerated  cases,  which  by  statute  must  be  sent  to  a  jury.  The  Court  can 
decide  these,  if  it  choose,  without  the  auxiliary  machinery  of  the  Jury  Court ;  and,  therefore,  as 
the  Court  was  not  bound  here  to  send  issues  to  a  jury,  so  it  could  recall  the  jury  up  to  the  latest 
moment,  and  the  result  in  such  a  case  would  simply  be,  that  the  case  would  be  in  the  same 
position  as  if  a  jury  trial  had  never  been  ordered.  The  Court  had  made  a  mistake  at  the  first  in 
ordering  issues  at  all,  for  there  was  in  reality  no  dispute  as  to  facts,  and  when  at  the  last  moment 
they  recalled  the  jury,  it  cannot  be  said  that  the  correcting  of  such  a  mistake  exempts  the  ulterior 
decision  of  the  Court  from  review  by  this  House.  The  case  of  Craig  v.  DuffuSy  when  rightly 
examined,  is  no  authority  against  us.  That  was  a  remarkable  case,  and  peculiar  reasons  existed 
for  the  House  refusing  to  review  that  decision,  as  will  appear  from  the  report  of  the  judgment 
in  the  Scottish  Jurist,  which  is  more  full  and  correct  than  the  report  of  Mr.  Bell,  and  having 
been  counsel  in  the  case  he  could  vouch  for  its  accuracy. 

Lord  Chancellor  Cranworth. — My  Lords,  this  case  has  been  for  so  many  days  under 
discussion,  that  I  have  had  an  opportunity  of  looking  into  the  authorities  and  into  the  facts,  so 
that  I  do  not  feel  that  I  am  at  all  acting  hastily  in  at  once  stating  my  views  upon  the  subject,  and 
moving  your  Lordships,  as  I  do,  to  dismiss  this  appeal.  There  are  many  grounds  on  which  I 
think  that  such  a  course  is  justifiable,  but  I  rely  on  one  which,  it  appears  to  me,  has  never  received 
any  answer.  It  is  this,  that  the  main  interlocutor,  the  last  one,  is  one  against  which,  upon  prin^ 
ciple,  and  upon  conclusive  authority,  there  is  no  right  whatsoever  on  the  part  of  the  appellants 
to  be  heard  at  your  Lordships*  bar.  I  have  said,  my  Lords,  upon  principle  and  upon  authority. 
Upon  the  subject  of  principle,  if  it  had  been  untouched  by  authority,  a  great  deal  might  have 
been  said  on  the  one  side  and  on  the  other,  whether  there  was  an  appeal  competent  to  the  parties 
or  not ;  but  the  question  is  precisely  that  which  has  been  considered,  and  recently  considered  in 
your  Lordships*  House,  only  five  years  ago,  in  a  similar  case ;  and  it  having  been  elaborately 
discussed,  and  having  been  decided  with  the  benefit  of  the  assistance  of  Lord  Cottenham,  Lord 
Campbell,  and  Lord  Brougham,  and  all  those  learned  Lords  having  been  quite  clear  in  their 
cn)inion  on  the  point,  I  think  it  would  be  a  dereliction  of  duty  to  your  Lordships  and  the  public, 
ir  that  same  question  were  to  be  permitted  to  be  again  controverted  in  another  case,  the  circum- 
stances being  precisely  similar. 

My  Lords,  the  facts  of  the  case  are  these: — In  1846  the  present  respondents,  being  the  trustees 
under  an  act  of  parliament  for  the  sale  of  this  estate,  called  the  Gartconnell  estate,  put  up  that 
estate  to  sale  by  public  auction,  in  pursuance  of  their  trust.  Mr,  Dudgeon,  who  was  a  W.S., 
and  the  agent  of  Mr.  Henry  Gordon,  attended  at  that  sale,  and  was  declared,  as  the  highest 
bidder,  to  be  the  purchaser,  at  the  sum  of  ;£2 5,000.  He  bid  himself,  but  he  was  admitted  to 
sign  the  contract  on  behalf  of  Mr.  Henry  Gordon.  The  contract  is  this : — "  The  said  Patrick 
Dudgeon  offered  ;£2 5,600,  and  being  the  last  and  highest  offerer  for  the  said  lands  and  estate  at 
the  outrunning  of  the  sand-glass,  and  he  having  declared  that  he  made  the  purchase  for  behoof 
of  Henry  Gordon,  Esq.  of  Craigmaddie,  the  judge  of  the  roup  hereby  prefers  him  to  the  pur- 
chase. Therefore  the  said  Patrick  Dudgeon  enacts,  binds  and  obliges  the  said  Henry  Gordon, 
liis  heirs  and  successors,  to  implement  and  fulfil  the  whole  of  the  foregoing  articles  and  con- 
ditions," "and  he  consents  to  the  registration,**  &c.  Now,  upon  that  taking  place,  as  it  did 
upon  the  22nd  July  1846,  Patrick  Dudgeon  became,  as  agent  for  Henry  Gordon,  the  purchaser 
or  the  estate.  I  do  not  stop  to  inquire  how  far  that  did  of  itself  implicate  Mr.  Dudgeon  in  any 
liability  for  the  purchase  money.  I  take  it  for  certain,  that  if  the  judge  of  the  roup  had  said, 
*  I  know  nothing  of  Henry  Gordon,  you  are  the  person  who  bid  ;t25,6oo>  you  cannot  withdraw 
oy  saying  you  were  the  agent  for  Henry  Gordon,  it  would  not  have  been  at  all  a  clear  question 
that  Mr.  Dudgeon  would  not  have  been,  in  respect  of  that  bidding,  alone  liable,  but  that  is  a 
<luestion  upon  which  there  are  some  niceties,  and  which  I  do  not  therefore  discuss. 

My  Lords,  it  was  a  part  of  the  terms  of  the  articles  of  roup,  that  the  purchaser  was  within  ten 
^ys  to  find  caution,  by  bond  or  some  security,  for  the  payment  of  the  purchase  money,  and  Mr. 
Dudgeon  having  signed  that  contract,  and  so  entered  into  the  agreement  on  behalf  of  Mr.  Gordon 
within  three  or  four  days  afterwards,  on  the  25th  July  Mr.  M'Ewan,  who  was  the  agent  for  the 
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vendors,  wrote  to  Mr.  Dudgeon  thus : — "  I  will  thank  you  to  inform  me  who  are  to  be  cautioners 
for  payment  of  the  price  of  the  property,  that  the  draft  bond  of  caution  may  be  immediately  pre- 
pared and  sent  for  revisal.  Please  let  me  know  by  Monday."  Now  I  need  not  troul^e  your 
Lordships  by  repeating  that  there  were  peculiar  relations  between  Mr.  Dudgeon  and  Mr.  Gordon 
in  this  transaction,  which  would  not  make  it  the  ordinary  case  of  a  sale  and  a  purchase  by  a  mere 
party  and  his  solicitor,  concerned  in  effecting  the  transaction.  Mr.  Dudgeon  took  a  great  interest 
"  in  this  matter  himself ;  he  was  the  holder  of  a  very  extended  security  from  Mr.  Gordon,  the 

firecise  nature  of  which  we  need  not  discuss,  and  he  was  very  much  interested  in  this  transaction, 
t  was  the  most  natiu-al  thing  m  the  world,  therefore,  that  he  having  been  himself  the  ostensible 
purchaser,  though  for  Mr.  Gordon,  as  appeared  when  the  contract  was  signed,  and  he  having 
been  a  party  to  the  articles  of  roup,  which  required  that  there  should  be  caution  for  the  purchase 
money,  application  should  be  made  to  him  in  that  way — '^  to  whom  are  we  to  look  to  supply  this 
caution  ? "  Nothing,  of  course,  could  be  so  natural  as  that  they  themselves  should  suppose  that 
Mr.  Dudgeon  would  be  the  cautioner.  It  is  not  like  being  cautioner  for  a  man  who  is  engaging 
in  transactions  in  the  world,  in  which  he  makes  ducks  and  drakes  with  the  money ;  the  cautioner^ 
in  such  a  case  as  this,  has  at  all  events  the  security  of  the  estate  to  resort  to. 

Mr.  Dudgeon  writes  this  answer  on  the  28th: — "Your  letter  of  the  25th  respecting  caution 
has  been  forwarded  to  me  ;  and  in  answer  I  beg  to  say,  that  I  am  quite  ready  to  grant  my  obli- 
gatory letter  in  such  terms  as  may  be  wished  by  Mr.  Patrick,  if  he  will  accept  of  my  obligation. 
In  regard  to  a  bond  of  caution,  Mr.  Patrick  is  aware  that,  under  the  peculiar  circumstances  of 
this  case,  and  anticipating /n?  forma  such  a  demand,  I  made  an  alteration  to  suit  in  the  articles 
of  roup  ;  but  it  was  thought  not  advisable  to  insert  it,  and  it  was  not  inserted.  The  case  antici- 
pated Dy  me  has  occurred  by  Mr.  H.  Gordon  becoming  the  purchaser."  And  then  he  goes  on 
with  certain  reasons,  and  says : — "  I  submit  that  there  is  no  necessity  for  incurring  the  expense 
of  the  bond  of  caution,  and  that  the  proposed  obligatory  letter  by  me,  if  accepted  of,  will  be 
held  as  sufficient  intermediate  security,  until  discharges  of  the  entailer*s  debts  are  produced,  duly 
executed  and  recorded."  Then  he  says : — "  Do  not  press  me  for  a  bond  j  it  is  an  unnecessary 
expense,  but  I  am  perfectly  willing  to  give  you  a  letter.*' 

Mr.  Patrick,  the  vendor,  was  out  of  the  country,  and  therefore  Mr.  M'Ewan,  who  was  the 
agent,  naturally  did  not  like  to  forego  that  security  which  the  articles  of  roup  gave  him  the  right 
to  demand ;  but  I  suppose,  knowing  Mr.  Dudgeon,  or  supposing  that  he  was  a  solvent  man,  and 
thinking  that  there  was  no  difficulty  about  it,  he  wrote  the  next  day  as  follows : — "  I  have  received 
your  favour  of  the  28th  inst.  It  would  have  been  more  satisfactory  to  have  got  a  bond  of  caution 
in  common  form,  since  Mr.  Patrick  is  not  in  town,  which  would  have  taken  all  responsibility  off 
me ;  at  the  same  time  I  would  not  wish  to  insist  on  more  than  what  he  might  require.  If  you 
will  grant  me  any  letter,  it  must  be  without  prejudice  to  the  articles  of  roup  and  your  own  and 
Mr.  Gordon's  enactment  and  obligations ;  and  I  must  be  considered  free  to  require  implement 
in  the  same  manner  as  if  such  letter  had  not  been  given.  You  will  eaisily  see  from  this  that  my 
wish  is  to  await  Mr.  Patrick's  return  or  instructions,  to  save  trouble  and  expense^  in  case  he  shaU 
dispense  with  the  bond  of  caution ;  but,  with  every  desire  to  meet  your  view,  it  would  not  be 
correct  in  me  to  tie  myself  up  in  any  way  whatever." 

Now,  what  is  argued  on  the  part  of  Mr.  Dudgeon,  or  rather  Mr.  Dudgeon's  representatives — 
for  he  has  since  died — is,  that  there  was  never  any  obligation  at  all  on  the  part  of  Mr.  Dudgeon, 
more  than  that  Mr.  Dudgeon  said  this : — "  I  will  give  you  a  letter  to  state  that  I  will  be 
responsible,  but  do  not  insist  upon  a  bond  ; "  and  that  until  the  parties  had  closed  with  that,  and 
said, — "  we  accept  your  letter  instead  of  your  bond,''  there  was  no  obligation.  Now,  the  question 
is,  whether,  taking  this  with  all  that  went  on  afterwards,  the  reasonable  conclusion  in  point  of 
fact  is,  that  what  the  parties  understood  was  this,  that  the  vendor  Mr.  Patrick,  or  Mr.  M'Ewan 
acting  for  him,  meant  to  say  to  Mr.  Dudgeon — "  I  will  take  this  " — (if  it  was  to  be  a  letter  merely 
saying  that  he  would  be  responsible,  that  letter  which  he  had  written  would  do  as  well  as  any 
other  letter),—"  I  will  take  this  till  I  know  whether  Mr.  Patrick  will  insist  upon  a  bond  or  not." 
If  that  be  the  construction,  then  Mr.  Dudgeon  was  responsible,  because  he  had  in  truth  engaged  to 
give  a  letter,  which  was  just  the  same  thing  as  if  he  had  given  it.  At  present  I  will  only  remark, 
that  that  is  the  important  question  in  point  of  fact.  This  is  not,  as  was  argued,  a  question  of 
how  to  construe  an  instrument.  There  is  no  doubt  that,  construing  the  instrument,  it  was  only 
an  engagement  to  give  a  letter  if  it  was  accepted,  instead  of  a  bond ;  but  what  we  are  to  look  to 
is  in  fact  the  conduct  of  the  parties,  coupled  with  that  letter.  Did  they  mean  that,  until  Mr. 
Patrick  had  said,  "  I  insist  upon  a  bond,"  Mr.  Dudgeon  was  to  be  made  responsible  upon  what 
we  should  call  a  simple  contract  obligation,  instead  of  giving  that  bond  ? 

Now,  that  being  the  question,  and  Mr.  Dudgeon  having  subsequently  died,  and  Mr.  Gordon 
having  got  into  very  great  difficulties,  it  ends  in  a  suit  instituted  by  the  vendors  of  this  estate 
seeking  to  fix  Mr.  Dudgeon's  representatives  with  the  liability  for  this  purchase  money,  and  they 
seek  to  fix  them  upon  three  grounds : — Firsty  they  say  that  Mr.  Dudgeon  was  himself  the  pur- 
chaser— that  he  made  the  purchase  for  himself,  and  is  himself  to  be  treated  as  the  purchaser. 
SeconeUyy  that  if  it  was  not  so,  that  if  he  was  acting,  as  he  says  he  was,  as  agent  for  Mr.  Gordon, 
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yet  he  knew  that  Mr.  Gordon  was  incompetent  to  complete  this  purchase,  and  that  be  ought  to 
be  considered  as  responsible,  by  reason  of  his  having  virtually  represented  Mr.  Gordon  as  being 
a  solvent  man,  when  in  truth  he  was  not  so.  That  is  the  sort  of  obligation  which  is  set  up.  And 
then,  thirdly^  they  say  that  he  is  responsible  because  he  agreed  to  give  caution,  and  that,  the  sale 
not  having  been  completed,  he  is  now  bound  to  make  it  good,  or  is  at  least  bound  to  make  good 
so  much  as  shall  not  have  been  produced  upon  the  resale.  If,  as  is  said,  there  has  been  a  loss 
of  £fiooo  on  the  resale,  then  he  would  be  responsible  for  that  deficiency.  That  is  the  subject  of 
this  suit  Now,  Mr.  Dudgeon's  representatives  dispute  his  liability  upon  each  and  every  of  these 
grounds. 

In  that  state  of  the  record,  there  being  a  condescendence  which  really  hardly  states  more  than 
I  have  now  stated,  and  there  being  statements  in  answer — there  being  very  little  controversy  in 
pomt  of  fact — the  matter  comes  before  the  Court  of  Session,  and  the  Court  send  it  to  a  jury 
to  try  three  different  issues : — Firsts  whether,  in  making  the  offer,  Mr.  Dudgeon  was  making  it 
for  himself  ?  Secondly^  whether  he  was  in  the  knowledge  that  Mr.  Gordon  was  incompetent  to 
complete  the  purchase,  and  so  the  representatives  of  Mr.  Dudgeon  are  liable  to  fulfil  and  imple- 
ment the  transaction  themselves  ?  and.  Thirdly,  whether  Mr.  Dudgeon  undertook  to  the  pursuers 
to  become  security  for  the  payment  of  the  price  ? 

Now  the  Court  of  Session  have  in  these  cases  a  discretion  whether  they  will  try  the  matter  by 
an  issue,  or  whether  they  will  try  it  of  themselves  without  an  issue ;  and  I  agree  in  thinking  that 
this  was  not  a  very  discreet  case  to  send  to  an  issue,  because  the  whole  question  turns  out 
(whether  they  knew  it  at  the  time  I  know  not)  to  depend,  not  upon  oral  testimony,  but  upon  the 
construction  to  be  put  upon  an  enormous  mass  of  correspondence,  a  great  portion  of  which,  as 
I  take  it,  has  as  little  to  do  with  the  real  merits  of  this  case  as  with  the  case  which  was  last  before 
your  Lordships,  ot  the  next  that  shall  be  heard.  But  still  there  was  an  enormous  mass  of 
correspondence,  some  of  it,  no  doubt,  bearing  upon  the  question  in  dispute,  and  a  jury  trial 
having  been  directed,  all  these  documents  were  put  in  evidence.  When  the  parties  got  to  the 
end  of  the  evidence,  it  was  suggested — ^This  is  a  very  absurd  case  to  leave  to  a  jury,  and  instead 
of  that,  therefore,  this  entry  was  made: — "  In  respect  the  Lord  Justice  Clerk  stated,  during  the 
speech  of  the  defender,  that  he  was  satisfied  the  case  was  not  one  well  fitted  for  a  jury,  in  which 
opinion  the  jury  expressed  their  concurrence,  the  parties  agreed  to  discharge  the  jury,  in  order 
that  the  case  should  go  back  to  the  Court  for  decision  on  the  questions  stated  in  the  issues,  upon 
the  evidence  in  the  Judge's  notes ;  all  questions  of  damage  therein  involved  having  been  previously 
withdrawn  from  the  jury,  and  made  the  subject  of  judicial  reference.**  There  had  been  an 
arrangement  beforehand  that  the  question  of  damage  should  be  settled  in  another  mode.  The 
matter  then  came  back  to  the  Court  upon  that  agreement,  and  the  Court  found  against  the  pur- 
suers upon  the  first  issue — that  is,  they  found  that  Mr.  Dudgeon  did  not  purchase  on  his  own 
account ;  but,  secondly,  they  found  him  liaUe,  because  he  was  in  the  knowledge  that  Mr.  Gordon 
was  unable  to  fulfil  the  obligation  ;  and^then  they  "find,  separatiniy  on  the  third  issue,  (as  to  the 
caution,)  that  the  said  Patrick  Dudgeon  undertook  to  the  pursuers  to  become  cautioner  or  security 
for  the  payment  of  the  price  of  the  said  lands,  and  the  said  defenders,  as  his  representatives, 
would  on  that  ground  be  liable  for  the  said  price.''  It  is  in  substance  against  that  and  the 
preceding  interlocutors  which  directed  the  trial,  that  the  appeal  is  now  presented  to  your 
Lordships. 

Is  it  competent  to  your  Lordships  to  hear  that  appeal  ?  I  am  distinctly  of  opinion,  for  the 
reason  which  I  have  hinted  at  already,  that  it  is  not  competent,  and  that  if  your  Lordships  were 
to  OTOceed  to  hear  that  appeal,  you  would  be  undoing  and  reversing  that  which  upon  very  great 
deliberation  you  decided  nve  years  ago.  The  ground  is  this : — There  lies  an  appeal  to  your 
Lordships'  House,  primd  fade,  from  everything  which  is  done  by  the  Court  of  Session  in  the 
coarse  of  their  ordinary  jurisdiction.  Certain  matters  are  taken  away  by  statute,  but,  primd 
facie^  there  is  a  right  to  appeal  from  everything  which  they  do.  But  then,  what  your  Lordships 
have  said  is  this,  that  it  must  be  something  which  they  do  in  the  ordinary  course  of  their  juris- 
diction. If,  for  instance,  while  they  were  sitting,  some  persons  were  to  walk  into  the  Parliament 
House,  and  to  say — "Will  your  Lordships  have  the  goodness  to  decide  this  for  us  ?  We  have 
got  such  and  such  a  question,  and  we  want  to  know  what  to  do  ; "  and  their  Lordships  were  to 
say — **  We  think  that  you  are  entitled  to  so  and  so,"  the  parties  could  not  bring  that  to  this 
House,  because  the  Judges  would  not  be  acting  as  the  Court  of  Session — they  would  be  acting 
merely  as  arbitrators.  Now  what  your  Lordships  have  decided  is  this,  that  in  a  Court  much  more 
like  a  decision  of  the  Court  of  Session  than  the  present  case,  as  I  will  shew  to  your  Lordships, 
you  had  no  jurisdiction,  because  what  the  Court  of  Session  did  was  not  in  the  ordinary  coiu-se  of 
their  procedure,  but  it  was  something  which  was  referred,  as  it  were,  to  them,  and  in  which  they 
were  actine  in  the  character  of  arbitrators. 

My  Lords,  the  case  to  which  I  allude  is  the  case  of  Craig  v.  Duffus,  in  1849,  ^  Bell's  Ap.  308. 
I  am  quite  at  a  loss  to  distinguish  that  case  from  this,  except  that  that  case  was  not  nearly  so 
easy  to  deal  with  as  the  present  case  would  be,  upon  the  subject  of  the  right  to  appe^.  There,  as 
here,  there  had  been  an  interlocutor  directing  an  issue,  and  before  it  was  tried,  at  the  suggestioi) 
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of  the  Judge,  that  from  the  nature  of  the  case  and  the  evidence  the  rights  of  the  parties  would 
be  more  satisfactorily  ascertained  by  a  commission,  this  minute  was  made :  —  ''Of  consent, 
remits  these  cases  to  the  Court  of  Session,  that  a  proof  may  be  there  taken  on  commission,  and 
the  cases  there  disposed  of" — that  is  to  say,  before  the  trial  came  on,  before  any  evidence  was 
beard,  the  Judge  said  to  the  parties—"  Really  this  is  not  a  case  which  can  properly  be  tried  by  a 
jury — the  jury  will  not  understand  it — it  had  much  better  go  back  to  the  Court,  and  be  treated  as 
if  there  had  not  been  any  jury  trial  directed,** — to  which  the  parties  agreed.  It  did  go  back,  and 
the  Court  of  Session  proceeded  then  to  ascertain  the  facts  of  the  case,  in  a  mode  in  which  it  was 
perfectly  competent  for  them  originally  to  have  done,  as  if  there  had  been  no  jury  trial  directed 
— that  is  to  say,  they  remitted  themselves,  as  it  were,  to  one  mode  of  investigating  the  facts, 
instead  of  pursuing  that  which  had  been  thought  to  be  an  inconvenient  mode.  They  decided 
the  facts  in  one  way  or  another,  no  matter  which  way,  and  the  parties  being  dissatisfied  brought 
the  case  by  appeal  here.  Now,  had  they  originally  taken  that  course — had  they  not  directed  a 
jury  trial,  but  investigated  it  from  the  first,  upon  their  own  authority,  by  proof,  in  the  ordinary 
way,  without  a  jury,  and  had  the  parties  been  dissatisfied  with  their  decision,  no  doubt  it  could 
have  come  here  by  way  of  appeal.  But  what  said  your  Lordships  when  it  came  under  those  cir- 
cumstances ?  You  said  there  was  no  jurisdiction  to  remit  this  back ;  for,  look  to  the  Jury  Acts, 
and  you  will  find  that  when  once  a  matter  has  been  referred  to  trial  by  jury,  there  is  no  power  in 
any  party  to  get  rid  of  that  trial  by  jury.  In  some  cases  the  statute  says  it  shall  be  tried  by  a 
jury,  and  in  no  other  mode ;  in  other  cases  it  says  it  may  be  tried  in  either  way,  but  when  once 
the  election  has  been  made  that  it  shall  be  tried  by  a  jury,  then  when  it  has  gone  to  the  jury,  it  is 
just  the  same  as  if  it  were  one  of  the  statutable  cases  in  which  the  act  of  the  Legislature  has 
said  that  it  shall  be  tried  by  a  jury.  That  having  been  said,  when  the  parties  choose  to  arrange 
for  themselves  that  the  case  should  not  be  proceeded  with  on  the  direction  to  the  jury,  but  that 
it  should  go  back  and  be  tried  by  the  Court,  as  if  there  had  been  no  direction  for  it  to  be  sent  to 
a  jury,  it  was  in  truth  constituting  the  Court  arbitrators  to  decide  the  matter.  And  this  House, 
your  Lordships  said,  ought  not  to  entertain  an  appeal  from  that  which  was  in  truth  the  decision 
of  arbitrators. 

My  Lords,  that  was  the  case  of  Craig-  v.  DuffuSy  and  the  learned  Solicitor  General  having  just 
now  referred  to  the  report  of  that  case  in  6  Bell's  A  pp.  308,  and  contrasted  it  with  the  report  in 
the  Scottish  Juristy  the  accuracy  of  which  he  in  some  degree  vouched  for,  having  been  himself 
counsel  in  the  case,  I  must  take  leave  to  say  that  the  two  reports  are  identical — ^there  is  not  a 
word  of  difference  on  this  point  on  the  subject  of  the  right  to  hear  the  appeal ;  they  are  evidently 
taken  from  the  same  shorthand  writer's  note.  It  is  true  that  the  reporter  here  (Mr.  Bell)  gives 
only  so  much  as  relates  to  the  right  to  appeal  in  that  case,  which  was  the  legal  point  that  was 
decided ;  whereas  the  report  in  the  Scottish  Jurist  goes  on  to  state  something  which  was  said 
by  Lord  Cottenham  as  to  the  facts  of  the  case ;  but  that  had  nothing  to  do  with  the  decision,  as 
Lord  Cottenham  expressly  says.^ 

My  Lords,  if  that  be  so,  is  not  that  a  decision  which  must  bind  your  Lordships  in  this  case, 
unless  you  are  prepared  to  say,  that  this  question  shall  be  for  ever  open  from  time  to  time,  and 
that  no  decision  shall  be  binding  upon  you  ?  This  is  a  case,  as  I  ventured  to  say  in  the  opening, 
a  multo  fortiori,  because  there  being  two  modes  originally,  in  either  of  which  the  Court  of 
Session  might  have  proceeded,  namely,  by  a  jury  trial,  or  by  proof  on  commission  or  otherwise, 
what  was  done  in  Craig  v.  Duffus  was  to  get  rid,  as  it  were,  of  the  jury,  and  to  say — "Go  back 
to  the  other  mode  of  trial."  But  that  was  not  the  case  here ;  here  they  took  the  evidence  before 
the  jury ;  and  it  having  been  heard  before  the  jury,  the  parties  said  in  substance  this — "  We  will 
not  have  the  case  decided  by  the  jury,  but  the  Judge  who  has  heard  the  evidence  shall  report  it 
to  the  Court,  and  they  shall  form  their  opinion  upon  the  evidence,  just  the  same  as  if  they  were 
the  jury."  It  is  precisely  what  continually  happens  in  this  country,  where  a  verdict  is  taken 
subject  to  the  opinion  of  the  Court  upon  a  case  stated — that  is,  stating  what  the  facts  are,  and 
a  verdict  is  found  either  for  the  plaintiff  or  for  the  defendant,  as  the  case  may  be,  but  subject  to 
this — "  the  Court  shall  say,  upon  reading  all  the  evidence,  whether  it  ought  to  be  for  the  one  or 
for  the  other,*' — continually  inserting  in  such  arrangements — "  the  Court  to  draw  such  inferences 
of  fact  from  what  is  proved  as  the  jury  ought  to  have  drawn."  When  that  is  done  there  is  no 
possibility  of  bringing  it  by  way  of  appeal  under  review.  You  have  by  agreement  substituted 
the  Court  for  the  jury,  and  you  are  bound  to  take  for  better  or  for  worse  whatever  may  be  their 
finding. 

That  being  so,  let  us  see  what  it  is  that  the  jury  have  found,  for  it  is  just  the  same  thing.  The 
Court  find  it  but  by  arrangement — they  are  substituted  for  the  jury,  and  the  finding  is  just  the 
same  as  if  the  jury  had  found  it.  I  leave  out  the  second  issue,  and  upon  the  third  issue  it  is 
found  as  a  fact,  "that  Patrick  Dudgeon  undertook  to  the  pursuers  to  become  cautioner  or 

*  His  Lordship  then  read  those  parts  of  the  judgment  given  in  the  Scottish  Jurist,  but  which 
were  omitted  by  Mr.  Bell,  and  said,  that  the  sole  point  decided  there  was  not  affected  by  the 
parts  of  the  judgment  iu  question. 
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security  for  the  payment  of  the  price  of  the  lands.''  If  he  did  so  he  is  bound ;  and  the  estate 
having  now  been  resold,  and  there  being  a  deficiency  of  £6ooOy  he  is  bound  to  make  it  good.  It 
may  be  said  that  this  is  hard.  We  cannot  help  that.  Courts  of  justice  would  get  into  the 
greatest  inconveniences  and  embarrassments,  if  they  listened  to  the  suggestion  of  what  is  hard 
and  what  is  not  hard.  There  is  a  very  old  observation,  but  very  trite  and  very  true,  that  it  is 
what  are  called  hard  cases  which  make  bad  laws — that  is  to  say,  that  persons  think  that  the  law 
seems  to  press  hardly,  and  therefore  they  try  to  warp  the  law  to  get  out  of  it.  A  very  few  years 
only  elapse  in  any  of  those  cases  before  it  is  found  that  the  warping  of  the  law  has  resulted  in 
embarrassing  other  people,  because  they  do  not  know  how  to  apply  it.  I  do  not  see  myself  that 
it  is  a  very  great  hardship,  because  Mr.  Dudgeon  was  evidently  mixed  up  with  Mr.  Gordon  to  a 
very  great  extent  in  all  this  transaction,  so  that  for  a  great  while  it  was  doubtful  whether  it  was 
not  in  truth  Mr.  Dudgeon's  own  transaction.  I  think  it  was  not,  but  still  he  was  very  much 
mixed  up  with  it ;  and  whether  it  is  hard  or  whether  it  is  not,  it  is  quite  clear  that  he  did  take  a 
deep  interest  in  the  matter,  and  the  finding  of  the  jury  (I  take  it  to  be  the  same  as  the  finding  of 
a  jury)  is,  that  he  did  agree  to  be  cautioner  for  the  purchase  money. 

That  being  the  state  of  the  case,  I  will  just  observe,  for  the  satisfaction  of  the  parties,  in  the 
same  way  as  was  done  by  Lord  Cottenham — not,  however,  having  undertaken  to  look  into  all  this 
correspondence  with  the  minuteness  that  Lord  Cottenham  did  in  the  case  before  him — that  as 
far  as  I  can  see  upon  that  finding  about  the  caution,  I  believe  it  is  the  finding  at  which,  in  point 
of  fact,  I  should  myself  have  arrived;  because,  as  I  have  already  stated,  although  that  is  not  the 
strict  construction  of  the  letter,  yet,  taking  the  series  of  letters  together,  I  think  that  the  meaning 
of  the  parties  was,  that  he  would  become  personally  responsible  as  security  for  the  purchase 
money ;  and  that  he  would  give  a  bond  if  Mr.  Patrick,  when  he  returned  to  Scotland,  required 
it;  but  that  he  thought  that  he  would  not  require  it;  and  that  granting  a  bond  would  be  an 
unnecessary  expense. 

My  Lords,  that  disposes  of  the  case,  unless  your  Lordships  should  be  of  opinion  that  the 
whole  of  these  proceedings  have  fallen  to  the  ground  as  having  been  irrelevant — that  is  to  say, 
whatever  tbe  jury  have  found,  if  there  is  nothing  in  the  case  to  have  warranted  such  a  case  to  be 
sent  to  a  jury,  if  there  is  nothing  to  have  raised  the  point  on  which  the  verdict  of  the  jury  has 
been  returned,  then,  upon  all  principles,  (several  authorities  have  been  cited  upon  the  subject,)  it 
does  not  signify  what  the  jury  have  found.  If  they  had  found,  for  instance,  that  Patrick  Dudgeon 
had  agreed  to  leave  a  large  legacy  to  some  person,  wl^t  might  have  been  said  upon  that  is — 
"  There  is  no  such  point  raised  in  the  pleadings,  and  it  does  not  matter  what  the  jury  have 
found ;  there  is  nothing  which  warrants  such  a  finding."  The  whole  question,  then,  upon  that 
point  is — Whether  or  not,  in  this  summons  and  condescendence,  a  case  is  made  which  warrants 
this  finding  that  Mr.  Dudgeon  agreed  to  become  cautioner  ? 

Now,  upon  that  subject  I  think  there  is  no  sort  of  doubt.  The  summons  states  this — "  That 
at  this  adjourned  sale  James  Campbell  Tait,  W.S.,  having  appeared  and  offered  the  upset  price, 
a  competition  ensued  between  him  and  Patrick  Dudgeon,  Esq.  of  East  Craig,  W.S.,  and  the  said 
J.  C.  Tait  having  offered  ^£25,550,  and  the  said  P.  Dudgeon  having  offered  ^2 5,600,  and  being 
the  last  and  highest  offerer  at  the  outrunning  of  the  sand-glass,  he  was  preferred  to  the  purchase, 
and  became  answerable  for  fulfilment  of  the  articles :  That  in  writing  out  the  minute  preferring 
him  to  the  purchase,  the  said  Patrick  Dudgeon,  of  his  own  authority,  caused  a  declaration  to  be 
inserted  to  the  effect  that  he  had  made  the  purchase  for  behoof  of  the  said  Henry  Gordon  now 
Glassford,  and  the  said  P.  Dudgeon  thereby  enacted,  bound  and  obliged  the  said  H.  Gordon,  his 
heirs  and  successors,  to  implement  and  fulfil  the  whole  of  the  foresaid  articles  of  roup  and  con- 
ditions thereof,  so  far  as  incumbent  on  the  purchaser,  in  every  respect,  under  the  penalty  therein 
specified ;  all  conform  to  minute  subscribed  by  the  said  P.  Dudgeon,  and  by  the  judge  of  the 
roup,  as  the  said  articles  of  roup  and  minutes  thereto  annexed  in  themselves  more  fully  bear : 
That  immediately  after  the  sale,  application  was  made  to  the  said  Patrick  Dudgeon  for  a  note  of 
the  names  of  the  cautioners,  in  order  that  a  formal  bond  of  caution  might  be  prepared,  and  in 
answer  to  this  application  he,  by  his  holograph  letter,  dated  28th  July  1846,  wrote  to  the  agent  of 
the  trustees,  expressing  his  desire  that  the  expense  of  a  formal  bond  of  caution  might  be  dispensed 
with,  and  stating,  *  I  am  quite  ready  to  grant  my  obligatory  letter  in  such  terms  as  may  be  wished 
by  Mr.  Patrick,  if  he  will  accept  my  obligation,'  as  the  said  letter  in  itself  more  fully  bears :  That 
tbe  transaction  was  accordingly  allowed  to  remain  on  the  faith  of  this  letter."  That  is  the  alle- 
gation. Now,  it  is  not  stated  with  the  degree  of  precision  which  I  should  wish  to  see  in  all 
pleadings,  and  which,  although  one  incurs  a  little  obloquy  as  being  a  formalist,  I  am  perfectly 
satisfied  it  is  most  advantageous  for  the  parties  should  be  persisted  in.  I  should  be  very  glad  to 
see  all  these  pleadings,  Scotch  as  well  as  English  pleadings,  stated  with  much  more  precision 
and  form.  But  I  cannot  say  that  this  does  not  sufficiently  warrant  the  pursuers  in  saying  that 
the  point  which  they  raised  was  inter  alia  that  Mr.  Dudgeon  had  agreed  to  become  security  for 
the  purchase  money ;  it  would  be  impossible  not  so  to  understand  it.  The  allegation  is  a  little 
enlarged  in  the  condescendence,  but  I  think  not  materially.  It  is  there  stated — "  His  "  (Dudgeon's) 
'' obligation  to  implement  the  articles  was  considered  amply  sufficient,  and  was  accepted  as  such 
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at  the  time."  We  are  looking  at  the  condescendence  now,  not  with  reference  to  whether  the 
evidence  warrants  that  suggestion^  but  to  what  is  stated,  and  what  is^tated  is,  that  he  wrote  that 
letter,  and  that  his  obligation  was  considered  sufficient,  and  was  accepted  as  such.  Is  it  not 
relevant  upon  such  a  statement  to  direct  an  issue  to  inquire  whether  he  did  agree  to  become 
cautioner  for  the  purchase  money,  in  the  terms  in  which  the  third  issue  is  directed,  ''  Whether 
the  said  P.  Dudgeon  undertook  to  the  pursuers  to  become  cautioner  or  security  for  payment  of 
the  price  of  said  lands  ?  **  It  appears  to  me  to  be  a  matter  which  really  does  not  admit  of  con- 
troversy. Therefore,  although  I  quite  agree  that,  whatever  be  the  result  of  the  final  finding,  it 
would  be  open  to  the  appellants  here  (the  defenders  below)  to  say  that  there  was  nothing  to 
warrant  the  trial  of  such  an  issue  at  all,  yet  it  would  appear  that  here  there  was  abundance  to 
warrant  it.  And  upon  the  short  ground  that  on  the  authority  of  Craig-  v.  Duffus  the  parties  are 
shut  out  from  appealing  against  the  facts,  which  are,  in  truth,  only  the  finding  of  the  jury,  as  to 
which  there  is  no  appeal,  and  being  shut  out  from  that,  the  finding  is  conclusive,  because  it  is  a 
finding  upon  a  relevant  matter,  I  am  clearly  of  opinion  that  the  appeal  is  quite  unfounded. 

My  Lords,  before  I  close  the  case,  1  will  just  make  an  observation  upon  what  is  supposed  to 
have  passed  before  Lord  Cottenham  in  the  Court  of  Chancery  in  Stewart  v.  Forbes.  What  I 
understand  from  that  case  is  this : — There  was  a  question  in  which  the  parties  before  Vice 
Chancellor  Shadwell  desired  him  to  decide  the  matter  in  controversy  without  sending  it  to  a 
jury,  and  the  order  was  drawn  up  by  consent  of  the  parties.  The  Vice  Chancellor  decided  that 
matter  himself  without  sending  it  before  a  jury.  The  parties  who  had  so  asked  him  to  decide  it 
were  dissatisfied  with  his  decision.  They  appealed  to  Lord  Cottenham,  who,  in  the  first  instance, 
said,  upon  the  very  principle  of  Craig  v.  Duffus — "I  cannot  hear  this  appeal,  because  the  parties 
have  agreed  to  leave  the  matter  to  the  Vice  Chancellor."  Now,  if  it  had  been  so,  I  confess  with 
all  due  deference  I  should  not  have  thought  that  right.  Vice  Chancellor  Shadwell  might  hav^e 
decided  it  either /w/n^  vigore^  or  by  sending  it  to  a  jury — he  was  not  bound  to  one  course.  But 
what  Lord  Cottenham,  I  think,  eventually  meant  to  decide  in  the  case  was — ^'  I  will  not  hear  it 
if  the  question  is,  whether  it  ought  to  have  gone  to  a  jury  or  not  ?  That  the  parties  have  pre- 
cluded themselves  from  disputing.*'  Eventually  he  did  hear  it,  because,  he  said — "  If  I  am  of 
opinion  that  it  ought  not  to  have  gone  to  a  jury,  then  the  parties  saying  that  they  agree  that  it 
shall  not  go  to  a  jury,  is  nothing  at  all ;  they  only  agree  to  that  which  must  be  agreed  to,  because 
it  ought  not  to  go  to  a  jury ;  and  therefore,'*  he  said,  "  I  will  hear  it,  because,  if  I  think  it  ought 
not  to  have  gone  to  a  jury,  then  it  is  still  open  to  see  whether  or  not  the  Judge  has  come  to  a 
right  conclusion  in  point  of  fact.'*  His  Lordship  did  hear  it,  and  he  eventually  said — ''  1  am 
quite  satisfied  that  it  ought  not  to  have  gone  to  a  jury,  therefore  the  agreement  that  it  should  not 
go  to  a  jury  is  nugatory — it  is  merely  inept — the  parties  have  agreed  that  that  shall  not  take  place 
which,  if  they  had  not  so  agreed,  ought  not  to  have  taken  place."  Then  came  the  question — 
Whether  the  Judge  had  rightly  decided  1  and  I  think  Lord  Cottenham  was  of  opinion  diat  he 
had  rightly  decided,  but,  whichever  way  it  was,  he  said  that  it  ought  not  to  have  gone  to  a  jury, 
and  therefore  he  dealt  with  the  subject  matter. 

Now,  if  that  case  is  supposed  to  have  gone  further,  I  certainly  desire  that  nothing  which  I 
have  stated  here  may  preclude  me  from  entertaining  the  question  hereafter,  whether  tbe  observ- 
ation of  the  Solicitor  General  may  not  be  entirely  well  founded?  If  there  is  a  question  before 
the  Vice  Chancellor  which  that  learned  Judge  may,  according  to  the  course  of  the  Court,  either 
decide  himself  or  send  to  a  jury,  and  the  parties  say,  as  they  generally  do — "  We  do  not  ask  you 
to  send  it  to  a  jurv,"  (that  is  the  way  in  which  it  is  generally  put — not  "We  consent  that  it  shall 
not  go  to  a  jury,")  "we  prefer  that  you  should  decide  it,*'  I  should  very  much  pause  before  I 
acceded  to  the  notion,  that  the  question  of  a  wrong  decision  in  point  of  fact  upon  that  matter 
simply  could  not  be  heard  by  way  of  appeal,  because  it  is  only  that  which,  if  the  parties  had 
said  nothing  at  all  upon  the  subject,  the  Judge  might  have  decided ;  and  the  course  which  was 
taken  in  Forbes  v.  Stewart  eventually  shews  that  that  is  a  state  of  circumstances  which  is 
extremely  likely  to  occur.  I  merely  allude  to  this,  that  it  may  not  be  supposed  that  in  adopting, 
which  I  do  to  its  fullest  extent,  the  doctrine  of  Craig  v.  Duffus,  I  necessarily  assent  to  the 
conclusion,  which  it  was  argued  or  insinuated  might  be  deduced  from  the  decision  in  the  Court 
of  Chancery  of  Stewart  v.  Forbes.  I  do  not  think  that  it  goes  to  that  length,  and  if  Lord 
Cottenham  did  mean  to  carry  the  doctrine  to  that  extent,  then  I  should  wish,  if  the  case  ever 
arise,  to  have  an  opportimity  of  hearing  it  more  fully  argued. 

With  regard  to  the  other  case  before  Lord  Cottenham,  of  Church  v.  Cremer,  that  was  a  case^ 
in  truth,  in  which  there  was  a  reference  to  an  arbitrator.  The  arbitrator  was  just  the  same  as  a 
jury,  and  all  that  Lord  Cottenham  decided  was,  that  the  propriety  of  the  finding  was  a  matter 
which  it  was  not  within  his  province  to  review. 

I  therefore  conclude  by  moving  your  Lordships  that  this  appeal  be  dismissed. 

Interlocutors  affirmed  with  costs,  and  appeal  dismissed. 
Maitland  and  Graham,  Appellants  Solicitors. — Richardson,  Loch  and  Maclaurin,  Respondent^ 
Solicitors. 
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Orr  and  Barber  and  Others,  Appellants,  v.  Union  Bank  of  Scotland, 

Respondents, 


Letter  of  Credit — Obligation — Mandate — Relevancy— Forgery  by  a  Clerk — A  of  Glasgow , 
obtained  a  letter  of  credit  from  the  U.  Bank  there  on  a  Liverpool  Bank  in  favour  of  B  of 
Liverpool,  and  duly  posted  the  letter  to  B,  When  the  letter  reached  Liverpool  B  was  absent, 
and  the  only  clerk  in  his  office  forged  a  cheque  in  B*s  name,  and  obtained  payment  from  the 
Liverpool  Bank,  and  absconded.  The  Liverpool  Bank  having  thereafter  declined  to  pay  B^s 
draft,  B  and  A  raised  an  action  against  the  u.  Bank  for  repayment,  the  defence  being,  that  the 
U.  Bank  put  the  Liverpool  Bank  in  funds,  but  that  the  latter  was  imposed  on  by  a  forged 
cheque  : 

Held  (rerersing  judgment).  That  this' was  a  relevant  ground  of  action,  and  that  the  U,  Bank  was 
bound  to  shew  either  that  the  Liverpool  Bank  ha3  actually  paid  the  draft  of  B,  or  that  the 
Liverpool  Bank  did  something  which,  as  between  it  and  B,  was  equivalent  to  such  payment. 

Letter  of  Credit — A  letter  of  credit  is  not  a  negotiable  instrument,  and  payment  cannot  be 
resisted  because  the  letter  is  not  delivered  upy 

This  was  an  appeal  against  an  interlocutor  of  the  Court  of  Session  assoilzieing  the  defenders, 
the  now  respondents,  in  an  action  raised  against  them  by  the  now  appellants.  The  appellants 
consist  of  four  persons,  William  Orr  and  Alfred  Barber,  traders,  carrying  on  business  in 
partnership  at  Liverpool  and  also  at  Buenos  Ayres — Orr  being  resident,  and  managing  the 
affairs  of  the  firm  at  Liverpool,  and  Barber  at  Buenos  Ayres ;  James  Tassie,  merchant  in 
Glasgow,  their  mandatory;  and  Charles  Campbell,  executor  of  John  Gordon  Campbell  deceased, 
who  at  the  date  of  the  occurrences  in  question  was  a  merchant  in  Glasgow. 

The  transactions  which  gave  rise  to  the  action  were  as  follows : — John  Gordon  Campbell  had 
occasion  to  remit  to  Orr  and  Barber,  in  the  usual  course  of  business,  a  sum  of  ;£46o  9^*.,  and  for 
that  purpose  he,  on  the  22d  Oct.  1844,  paid  that  sum  into  the  bank  of  the  respondents  in 
Glasgow,  and  obtained  from  them  an  order  on  a  bank  at  Liverpool  in  these  words : — 

««xi^   ,-,-Q^    A    A  Union  Bank  of  Scotland,  Glasgow, 

WO.  I5/S»3»  A.  A.  22^/  October  1844. 

''Please  to  honour  the  drafts  of  Messrs.  Orr  and  Barber  to  the  extent  of  ;£46o  91?.,  which 
charge  to  the  bank.     I  am  your  obedient  Servant, 

^4600^.  /c:^^^\        Ja.  Watson, 

Entd.M.G.  H.  <S^^^^)  Cashier. 

To  the  Manch.  and  LpooL  District  Bank,  Liverpool. 

Not  transferable,^ 

Mr.  Campbell,  having  obtained  this  letter  of  credit,  sent  it  on  the  same  day  by  post,  directed 
to  Orr  and  Barber  at  Liverpool,  with  a  letter  advising  them  that  he  had  done  so.  At  the  time 
when  the  letter  reached  Liverpool,  the  appellant  Barber  was  at  Buenos  Ayres,  and  the  appellant 
Orr  was  in  Ireland.  But  Orr  returned  on  the  31st  Oct.  to  Liverpool.  He  then  applied  to  the 
bank  there  to  honour  his  draft  for  ;£46o  9^.,  but  they  refused  to  do  so.  The  ground  on  which 
they  rested  their  refusal  was,  that  before  Orr  had  returned  to  Liverpool,  they  had  paid  the 
money  on  a  cheque  drawn  on  them  by  one  Smith  his  clerk,  the  truth  being  that  the  clerk  had, 
on  the  arrival  of  the  letter  which  inclosed  the  order,  and  which  must  have  reached  Liverpool  on 
the  23rd  or  24th,  opened  it,  and  presented  it  at  the  Liverpool  Bank,  together  with  a  cheque  for 
;£46o  9^.,  which,  without  any  authority,  he  had  drawn  on  them  in  the  names  of  Orr  and  Barber, 
dated  25th  Oct.  1844.  This  cheque  was  in  truth  a  forgery,  but  the  bank,  supposing  it  to  be 
genuine,  paid  it,  taking  as  their  authority  the  Glasgow  letter  of  credit  of  the  22d.  The  clerk,  as 
soon  as  he  had  obtained  the  money,  absconded,  and  fled  to  America. 

Orr  and  Barber  and  the  representative  of  J.  G.  Campbell  then  raised  the  present  action  against 
the  Union  Bank  to  recover  back  the  £^(x>  91.  The  Lord  Ordinary  (Cunninghame)  found  that 
no  statement  or  pleas  had  been  substantiated  by  the  defenders,  to  bar  the  pursuers  a  proof  in 
support  of  their  action,  and  approved  certain  issues  accordingly.  The  First  Division,  however, 
after  ordering  cases  to  be  laid  before  all  the  other  Judges,  recalled  the  interlocutor  of  the  Lord 
Ordinary,  sustained  the  defences,  and  assoilzied  the  defenders.    The  pursuers  then  appealed. 

'  See  previous  report  14  D.  395;  24  Sc.  Jur.  196.        S.  C.  i  Macq.  Ap.  513:  26  So.  Jur.  632, 
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The  appellants,  in  their  printed  case^  contended  that  the  interlocutors  should  be  reversed,  for 
the  following  reasons  :— "  i.  Because  it  is  competent  to  the  person  who  obtains  a  letter  of  credit 
in  favour  of  another,  to  countermand  payment  at  any  time  before  the  money  is  actually  paid  over, 
or  some  binding  engagement  is  entered  into  by  the  person  to  whom  the  letter  of  credit  is  addressed, 
with  the  person  in  whose  favour  it  is  drawn,  so  as  to  give  the  latter  a  remedy  by  action  upon  such 
engagement  against  the  former ;  and  it  is  plain  that  there  was  no  such  payment  or  engagement 
in  the  present  case ;  no  payment,  because  the  draft  upon  the  Liverpool  Bank  was  a  forgery ;  no 
engagement  upon  which  Orr  and  Barber  could  sue,  because  their  clerk  was  not  acting  by  dieir 
authority  in  his  dealings  with  the  Liverpool  Bank,  and  they  have  not  ratified  his  acts,  nor  could 
they  without  ratifying  all,  including  the  felonious  receipt  of  the  money.  2.  Because  the  amount 
paid  for  the  letter  of  credit  is  recoverable,  as  upon  a  failure  of  consideration.  3.  Because  the 
Scotch  Bank  are  in  the  position  of  agents  employed  to  pay  over  money,  who  have  not  paid  it 
over,  or  engaged  with  the  intended  payee  to  pay  it  over,  and  are  therefore  bound  to  return  it  on 
demand.    4.  Because  the  materials  before  the  Court  did  not  justify  the  decision  complained  of." 

The  respondents,  in  their  printed  case,  contended  that  the  interlocutor  should  be  affirmed,  for 
the  following  reasons : — "  i.  Because  the  pursuers  have  not  shewn  any  contract  which  has  been 
broken  by  the  defenders;  2.  Because  the  pursuers  have  not  fulfilled  those  conditions  which  ought 
to  have  been  performed  by  them,  in  order  to  entitle  them  to  maintain  the  present  action." 

Hugh  Hill  Q.C.,  for  the  appellants.  This  is  a  question  of  relevancy,  and  we  are  entitled  to 
assume  certain  facts  which  we  allege  and  are  prepared  to  prove,  if  we  had  the  opportunity.  The 
letter  of  credit  here  was  a  mandate  granted  by  the  Scotch  to  the  English  Bank,  directing  the 
latter  to  pay  Orr  and  Barber,  but  it  did  not  raise  any  contract  between  the  English  Bank  and  Orr 
and  Barber — in  other  words,  there  was  no  privity  between  the  latter  parties.  The  letter  was  not 
transferable,  and  no  action  could  be  maintained  in  England  by  Orr  and  Barber  against  the  English 
Bank,  till  the  latter  had  consented  to  hold  the  money  for  Orr  and  Barber's  use.  This  had  been 
decided  over  and  over. —  Williams  v.  Everett,  14  East,  582 ;  Scott  v.  Porcher,  3  Meriv.  652  ; 
Baron  v.  Husband,  4  B.  &  Ad.  61 1  ;  Mackersy  v.  Ramsay,  9  CI.  &  Fin.  818.  Now  it  cannot  be 
said  any  such  assent  was  ever  given  by  the  English  Bank  to  hold  the  money  for  Orr  and  Barber, 
and  so  up  to  that  time  the  Scotch  Bank  were  responsible  to  Orr  and  Barber  for  their  agents  the 
English  Bank.  That  the  English  Bank  were  merely  the  agents  of  the  Scotch  Bank,  to  do  what 
the  Scotch  Bank  undertook  to  do,  viz.  to  pay  Orr  and  Barber,  is  self-evident.  If,  then,  the  agent 
failed  to  discharge  his  duty,  the  conclusion  is  obvious,  that  the  principal,  /.  e.  the  Scotch  Bank, 
must  be  liable.  The  question  then  comes  to  be— Did  the  Scotch  Bank  or  its  agents  fail  to  do 
its  duty,  and  what  was  its  duty  ?  We  say  its  duty  was  to  pay  Orr  and  Barber  the  money.  It  is 
said,  all  that  the  Scotch  Bank  undertook  was  to  establish  a  credit  with  a  solvent  English  Bank. 
If  this  means  that  Campbell  paid  his  money  for  the  mere  chance  of  the  English  Bank  being 
pleased  to  assent  to  hold  the  money  for  Orr  and  Barber's  use,  it  is  too  absurd  a  view  to  be  enter- 
tained ;  as  nobody  in  his  senses  would  ever  pay  away  his  money  on  such  a  risk.  If,  however,  it 
means  that  the  English  Bank  should  pay  Orr  and  Barber,  and  become  their  debtor,  then  the 
contract  has  not  been  fulfilled.  As  principal,  the  Scotch  Bank  was  liable  for  more  than  the  mere 
solvency  of  its  agents,  the  English  Bank — it  was  responsible  for  the  latter  paying  the  money  to 
Orr  and  Barber,  or  Orr  and  Barber's  authorized  agent.  The  English  Bank  refused  to  pay  Orr 
and  Barber  personally,  and  they  have  not  paid  Orr  and  Barber*  s  authorized  agent ;  for  we  say 
Smith  was  not  authorized.  The  other  side  allege  that  he  was,  or  at  least  that  we  ratified  his  acts 
constructively,  /.  e.  by  reason  of  our  negligence ;  therefore,  as  we  deny  both  these  allegations, 
they  are  fit  subjects  for  issues.  Suppose  that  Campbell's  letter  to  Orr  and  Barber  had  been 
stolen  out  of  the  post  office  before  reaching  Orr  and  Barber,  and  that  the  thief  had  forged  a 
draft  and  obtained  payment,  would  that  affect  Orr  and  Barber  ?  Certainly  not,  because  payment 
on  a  forged  cheque  is  no  payment  at  all  as  against  the  person  whose  name  is  forged. — Robarts 
V.  Tucker^  16  Q.B.  560;  Hall  v.  Fuller,  5  B.  &  Cr.  750;  Johnston  v.  Windle,  3  Bing.  N.  C. 
225.  In  the  last  case  it  was  a  clerk  who  forged  the  note.  There  is  a  case  of  Young  v.  Grote,  4 
Bing.  253,  where  a  customer  of  a  bank  was  bound  to  bear  the  loss  of  a  forged  cheque,  because 
his  own  negligence  contributed  to  the  forgery ;  but  in  the  present  case  the  negligence  is  a  question 
for  a  jury,  and  we  have  been  refused  a  jury  by  the  Court  below.  Again,  it  is  said  the  Scotch 
Bank  is  bound  to  pay  only  on  the  letter  of  credit  being  delivered  up,  which  Orr  and  Barber  have 
not  done.  The  reason  of  our  not  delivering  it  up,  of  course,  is,  that  the  English  Bank  has  got 
the  letter  of  credit.  But  we  contend  that  at  common  law  there  is  no  obligation  on  the  payee  to 
deliver  up  the  letter  of  credit  previous  to  demanding  payment.  A  letter  of  credit  is  not  a 
negotiable  instrument,  and  is  no  part  of  the  law  merchant. — Hansard  v.  Robinson,  7  B.  &  Cr. 
90;  Ramus  v.  Crowe,  i  Exch.  167.  Where  an  instrument  is  not  negotiable,  payment  cannot  be 
resisted  on  the  ground  that  the  document  is  not  delivered  up ;  such  is  the  case  even  with  a  pro- 
missory note  not  negotiable. —  Wain  v.  Baily,  10  Ad.  &  E.  016.  Therefore  the  other  side  can- 
not import  into  the  letter  of  credit  the  usages  incident  to  a  bill  of  exchange,  and  thereby  give  a 
meaning  to  the  instrument  which  its  terms  do  not  warrant  Such  is  the  law  also  in  Scotland. — 
I  Bell's  ConL  371.     For  the  same  reason  it  is  futile  to  say,  that  Orr  and  Barber  did  not  within  a 
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reasonable  time  present  the  draft,  for  that  is  attaching  to  a  letter  of  credit  the  incidents  of  a  bill 
of  exchange.  It  is  also  said  that  as  between  Orr  and  Barber  and  Campbell,  the  sending  of  the 
letter  of  credit  operated  as  payment,  especially  as  these  parties  had  previously  dealt  in  the  same 
way.  But  it  is  well  known  that  nothing  but  the  giving  of  a  negotiable  instrument  operates  as  a 
suspension  of  the  remedy.  —  James  v.  Williams^  13  M.  &  W.  828,  and  2  Exch.  798.  And,  as 
already  stated,  a  letter  of  credit  is  not  a  negotiable  instrument.  As  to  the  joining  of  Campbell 
with  Orr  and  Barber  as  co-pursuers,  that  is  in  accordance  with  the  practice  in  Scotland. 

Bliss  Q.C.,  and  Forsyth^  for  respondents. — We  object  to  the  joinder  of  Campbell  as  pursuer  in 
this  action,  but  as  the  effect  of  the  objection  would  probably  only  cause  delay,  we  waive  it.  The 
other  side  rely  on  one  of  two  positions,  either — i.  That  the  Scotch  Bank  gave  an  absolute 
guarantee  that  the  English  Bank  would  pay  Orr  and  Barber,  and  that  payment  to  Orr  and  Barber 
alone  would  be  satisfaction  ;  or,  2.  That  the  letter  of  credit  was  a  mere  mandate,  capable  of  being 
countermanded  next  day,  and  the  mandatory  failing  to  pay,  the  principal  was  liable  to  pay  back 
the  money.  We  contend,  however,  that  the  contract  on  our  part  was,  that  for  money  paid  at 
Glasgow  we  would  establish  a  credit  at  Liverpool,  provided  the  letter  of  credit  should  be  pre- 
sented there  by  the  payee,  and  the  payee  should  draw  drafts  on  the  English  Bank.  We  admit 
that  the  Scotch  Bank  guaranteed  that  money  should  be  paid  at  Liverpool,  though  not  absolutely, 
but  depending  on  conditions  to  be  performed  by  the  appellants.  These  conditions  were,  first, 
that  the  letter  of  credit  should  be  presented  by  Orr  and  Barber ;  for  unless  this  was  done,  how 
could  the  Liverpool  Bank  know  of  the  credit,  as  it  was  not  our  duty  to  advise  them,  and  no  such 
allegation  of  duty  is  contained  in  the  sunmions  ?  It  was  not  a  mere  mandate,  therefore,  which 
could  be  revoked  next  day,  for  the  contract  was  indissoluble  as  soon  as  the  letter  of  credit  was 
obtained,  and  the  payee  could  not  obtain  the  money  except  by  drawing  drafts  on  the  English 
Bank.  That  was  the  plain  result  of  the  contract.  Hence,  m  order  to  maintain  an  action  against 
us,  nothing  less  than  a  presentment  of  the  letter  and  a  dishonoured  draft  must  be  proved,  and 
these  cannot  be  dispensed  with.  —  Bowes  v.  Howe,  5  Taunt.  29 ;  Campbell  v.  French,  6  T.  R. 
200.  A  letter  of  credit  is  also  strictly  construed  in  Scotland,  and  the  same  conditions  are  implied. 
— Paisley  v.  Rattray,  Mor.  8228.  Independently,  however,  of  the  law  merchant,  there  was  no 
guarantee  by  us  that  the  letter  of  credit  would  be  paid.  All  we  guaranteed  was  that  there  was  a 
bond  fide  debt,  and  that  the  English  Bank  would  be  willing  to  pay  on  the  draft  being  presented. 
It  is  a  rule  of  the  civil  law  and  of  universal  law,  that  on  the  sale  of  a  debt  there  is  no  implied 
guarantee  that  the  debtor  is  solvent.  Pardessus,  de  la  vente  des  creances.  Part  6,  c.  3,  tit.  i. 
This  is  like  the  sale  of  a  bill  of  exchange,  the  only  difference  being,  that  instead  of  cash  the 

fayee  must  draw  a  draft 
Lord  Chancellor. — I  don't  think  the  other  side  put  the  question  as  one  of  guarantee  at  all 
but  of  direct  stipulation.   When  stripped  of  the  law  merchant,  the  letter  don't  imply  any  guarantee! 
It  is  merely  an  authority  by  you  to  somebody  else  to  pay  the  money,  and  if  that  somebody  don't 
pay,  you  must.] 

Then  that  puts  it  on  the  footing  of  mandate  at  once,  and  it  is  not  so  put  in  the  Court  below. 
We  say  the  money  was  never  given  to  us  to  hold  for  Orr  and  Barber,  but  merely  in  order  that 
we  might  give  Campbell  a  letter  of  credit  in  exchange  for  it ;  and,  at  all  events,  we  cannot  be 
compelled  to  pay  back  the  money  until  the  letter  is  delivered  up.  It  is  said  the  letter  is  in  the 
hands  of  another  party;  then  they  can  bring  an  action  of  trover  for  \\.,— Evans  v.  Kymer,  i  B. 
&  Ad.  528;  Treuitely,  Brandon,  8  Taunt.  100; — or  an  action  of  detinue  might  lie. — Peters  y, 
Haywood,  Cro.  Jac.  682;  Phillips  v,  Jones,  \s  Q-  B.  859.  The  instrument  should  have  been 
delivered  up,  and  there  should,  perhaps,  have  been  also  a  protest  for  non-payment. — 3  Chitty 
Com.  Law,  337. 

[Lord  Chancellor. — Have  you  any  authority,  either  in  the  law  of  England  or  Scotland,  to 
shew  that  a  letter  of  credit  comes  under  the  law  merchant  ?] 

There  is  little  authority  in  either  law  on  the  subject.  But  in  Struthers  v.  Commercial  Bank  4 
D.  460,  the  Court  of  Session  seemed  to  treat  it  as  part  of  the  law  merchant,  holding  it  transfer- 
able, and  that  it  must  be  produced  before  payment  could  be  demanded. 

[Lord  Chancellor. — Then,  if  the  letter  is  stolen  or  lost,  is  the  bank  to  keep  the  money  .^  I 
don't  see  how  it  can  be  essential  to  the  validity  of  the  instrument  that  it  be  presented.] 

Story  on  Bills,  §  459,  seems  to  treat  it  as  requiring  presentment.  In  Eddison  v.  Collingridge,  9 
C.B.  570,  the  words  "credit  with  the  sum"  were  translated  into  "pay," and  the  letter  held  to  be 
a  bill  of  exchange.  It  is  said  that  the  appellants  can  sue  on  the  ground  of  failure  of  considera- 
tion, but  that  cannot  be  so,  for  they  had  the  full  benefit  of  the  contract  at  the  time  by  obtaining 
the  letter  of  credit. — Rothschild  v.  Hennings,  9  B  &  Cr.  470.  And  if  a  party  has  got  the  benefit 
of  part  of  the  contract,  he  cannot  sue  on  the  ground  of  failure  of  consideration,  and  recover  back 
the  money. — Taylor  v.  Hare,  i  Bos.  &  P.N.R.  260.  Besides,  the  ground  of  action  alleged  is  not 
failure  of  consideration,  but  breach  of  contract.  Again,  it  was  said  there  had  never  been  pay- 
ment to  Orr  and  Barber,  but  the  appellants  must  go  further,  and  say  that  Smith  had  no  authority. 
It  is  not  enough  to  say  that  the  credit  was  not  honoured,  for  Smith's  peculiar  position  and  former 
transactions  may  have  implied  such  authority. — Prescott  v.  Flinn,  9  Bing.  19.     There  was,  at 
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least,  enough  of  negligence  on  the  part  of  Orr  and  Barber  to  discharge  us,  and  estop  them  from 
saying  they  had  not  received  payment  It  is  more  reasonable  that  the  person  employing  and 
putting  trust  in  Smith  should  suAer,  than  that  we  should,  who  were  strangers. — Hem  v.  NickoUs^ 
I  Salk.  289  ;  Young  v.  Grote^  4  Bing,  253.  Moreover,  Orr  and  Barber  shewed  great  negligencei 
in  lying  by  for  a  year  before  sending  us  notice  of  the  forgery. 

H,  Hill  replied. — StrutJiers  v.  The  Commercial  Bank  was  an  anomalous  case,  and  perhaps 
cannot  be  supported  ;  yet  even  there  Lord  Fullerton  said  that  a  letter  of  credit  was  a  mandate, 
and  could  be  recalled  if  not  acted  on  by  the  other  party.  The  respondents  rely  on  certain  con- 
ditions precedent,  which  they  say  were  necessary  to  be  performed  before  we  could  bring  this 
action,  such  as  presenting  the  letter  of  credit  and  drawing  drafts.  But  there  is  nothing  about 
conditions  precedent  on  the  face  of  the  instrument,  and  unless  they  can  shew  that  a  letter  of 
credit  is  part  of  the  law  merchant,  they  cannot  import  into  it  the  incidents  of  negotiable  instru- 
ments. The  Court  below  proceeded  mainly  on  this  erroneous  analogy.  They  treated  a  letter  of 
credit  as  a  voucher  of  actual  payment. 

[Lord  Brougham. — They  treated  the  constitution  of  the  power  as  evidence  of  the  power;  but 
an  authority  to  pay  won't  prove  actual  payment.] 

[Lord  Chancellor. — It  might,  no  doubt,  be  evidence  to  go  to  a  jury — as,  for  instance,  that 
the  letter  of  credit  was  in  the  hands  of  the  party  by  whom  it  ought  to  have  been  paid — ^but  it 
would  be  weak  evidence.] 

Yes. .  Then  it  is  said  that  it  is  a  hardship  on  the  English  Bank  to  be  called  on  to  bear  the  risk 
of  the  signature;  but  that  is  the  ordinary  duty  of  bankers  ;  and  the  Judges,  in  Robartsw,  Tucker^ 
said  that  if  the  bank  had  doubts  about  the  genuineness  of  a  signature,  the  law  will  give  them 
time  to  make  inquiry. 

Cur.  adv,  vulU 

Lord  Chancellor  Cranworth. — The  question  is — Whether,  in  the  circumstances,  the 
Union  Bank  of  Scotland  are  responsible  for  the  money,  either  to  Orr  and  Barber  or  to  Campbell, 
from  whom  they  received  it  ?  The  Lord  Ordinary  considered  the  claim  of  the  appellants  to  be 
relevant,  and  admitted  it  to  proof  ;  but  a  great  majority  of  the  Judges  of  the  Court  of  Session 
held  that  they  were  not  so  responsible.  With  all  deference  to  that  high  authority,  I  confess  I 
have  arrived  at  the  conclusion  that  the  Lord  Ordinary  was  right. 

What  the  Union  Bank  undertook,  when  they  received  the  money  from  Campbell  was,  that  the 
Liverpool  Bank  would  honour  the  draft  of  Orr  and  Barber  for  j£46o  9^.  Campbell  complains 
that  this  engagement  of  the  Union  Bank  has  never  been  performed,  and  so  that  he  has  never 
received  any  benefit  from  the  payment  which  he  made  to  the  defendants.  That  the  Liverpool 
Bank  has,  in  fact,  refused  to  honour  the  draft  of  Orr  and  Barber  is  not  disputed  ;  and  most  un- 
questionably, primd  facie^  this  gives  to  Campbell  a  right  of  action  against  the  respondents,  for 
he  paid  his  money  to  them  upon  their  undertaking  that  the  Liverpool  Bank  should  do  what,  in 
fact,  they  have  never  done,  and,  on  the  contrary,  refuse  to  do,  namely,  honour  the  draft  of  Orr 
and  Barber  for  £ifio  9J. 

The  question  is— Whether  this  primd  facie  case  against  the  respondents  is  effectually  displaced 
by  the  defence  set  up  by  the  respondents  ?  The  substance  of  that  defence  is,  that  they,  the 
respondents,  put  the  Liverpool  Bank  in  funds,  so  as  to  enable  them  to  meet  the  draft  of  Orr  and 
Barber,  and  that  the  Liverpool  Bank  was  imposed  upon  by  a  forged  cheque,  which  they  paid 
supposing  it  to  be  genuine,  and  now  decline  to  make  any  further  payment  upon  the  letter  of 
credit.     But  this,  without  more,  clearly  affords  no  valid  defence. 

The  respondents  must  shew,  either  that  the  Liverpool  Bank  actually  paid  the  draft  of  Orr  and 
Barber  when  called  on  to  do  so,  pursuant  to  the  letter  of  credit,  or  else  that  they  did  something 
which,  as  between  them  and  Orr  and  Barber,  they  are  entitled  to  treat  as  equivalent  to  payment. 
It  is  certain  that  they  did  not  actually  pay  the  draft  of  Orr  and  Barber.  And  the  only  question, 
therefore,  is  on  the  other  alternative — Whether  the  payment  which  they  made  on  the  forged 
cheque  is  a  payment  which  they  are  entitled  to  consider  as  valid  between  themselves  and  Orr  and 
Barber?  It  it  is,  then  Campbell  would  be  entitled  to  treat  Orr  and  Barber  as  having  received 
the  ;£46o  QJ.,  and  so  would  be  entitled  in  account  with  them  to  have  credit  for  that  amount.  The 
Liverpool  Bank  would  rightfully  debit  the  respondents  for  that  sum  as  paid  on  their  account,  and 
neither  Campbell  nor  Orr  and  Barber  could  have  any  claim  on  the  respondents.  But  if  the  pay- 
ment on  the  forged  cheque  was  not  a  valid  payment,  as  between  the  Liverpool  Bank  and  Orr  and 
Barber,  then  Orr  and  Barber  have  not  received  anything  from  Campbell.  He  is  still  liable  to 
them.  The  Liverpool  Bank  has  no  right  to  debit  the  respondents  for  money  paid  on  their 
account,  no  such  payment  having  been  made  ;  and  the  money  paid  by  Campbell  into  the  Bank 
of  the  respondents  still  remains  in  their  hands. 

It  is  plain  from  this  short  statement,  that  the  respondents  are  answerable  to  Campbell,  unless 
they  can  make  out,  that  the  payment  on  the  forged  cheque  wasfa^valid  discharge  to  the  Liverpool 
Bank,  as  between  themselves  and  Orr  and  Barber.  The  learned  Judges  of  the  Court  of  Session 
seem  to  have  supposed  that  on  this  subject  there  is  some  peculiarity  in  the  law  of  England — 
some  difference,  at  all  events,  between  the  law  of  England  and  that  of  Scotland.     But  I  do  not 
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think  that  any  such  difference  exists.  Payment  on  a  forged  cheque  or  order  is  not  of  itself  any 
payment  at  all  as  between  the  party  paying  and  the  person  whose  name  is  forged.  This  is,  I 
apprehend,  the  law  both  of  England  and  Scotland.  Cases  may  perhaps  exist  in  which  such 
payment  may  be  made  valid  by  reason  of  collateral  matters ;  where,  for  instance,  a  forgery  has 
been  successfully  accomplished  by  reason  of  the  want  of  due  caution  on  the  part  of  the  person 
whose  name  is  forged. 

It  was  on  this  groxmd  that  the  Court  of  Common  Pleas  decided  Young  v.  Grote,  4  Bing.  253, 
There  the  customer  of  a  bank  signed  a  cheque  in  blank,  to  be  filled  up  by  his  wife,  with  whom 
he  left  it,  and  she  filled  it  up  with  a  sum  of  "fifty  pounds,"  written  so  inartificially,  that  a 
servant  was  able  to  insert  the  words  "  three  hundred  and ''  before  the  word  "  fifty,"  so  as  to 
deceive  the  bankers,  without  blame  on  their  part.  The  Court  held  that  the  bankers,  having  paid 
;^35o  on  this  cheque,  were  entitled  to  credit  with  their  customer  for  that  amount.  The  decision 
went  on  the  ground,  that  it  was  by  the  fault  of  the  customer  the  bank  had  been  deceived. 
Whether  the  conclusion  in  point  of  fact  was  in  that  case  well  warranted,  is  not  important  to 
consider.  The  principle  is  a  sound  one,  that  where  the  customer's  neglect  of  due  caution  has 
caused  his  bankers  to  make  a  payment  on  a  forged  order,  he  shall  not  set  up  against  them  the 
invalidity  of  a  document  which  he  has  induced  them  to  act  on  as  genuine. 

But  how  does  this  doctrine  apply  to  the  present  case  ?  How  can  it  be  said  that  the  Liverpool 
Bank  was  induced  to  pay  the  forged  cheque  in  consequence  of  any  negligence  or  misconduct  of 
Orr  and  Barber  ?  It  can  hardly  be  attributed  as  blame  to  them,  that  their  clerk  purloined  the  letter 
of  credit.  Besides,  a  letter  of  credit  is  not  a  negotiable  instrument.  The  letter  of  credit  merely 
gave  authority  to  the  bank  to  honour  the  cheque  of  Orr  and  Barber.  The  circumstance  that  the 
letter  of  credit  was  in  the  hands  of  the  clerk,  did  not  necessarily  or  naturally  import  that  he  was  the 
person  entitled  to  draw  for  the  amount  mentioned  in  it.  The  bank  ought  to  have  made  inquiry 
as  to  who  were  the  drawers  of  the  cheque,  and  to  have  satisfied  themselves  as  to  the  genuineness 
of  the  signature.  The  fact  that  it  was  presented  by  a  person  who  held  and  gave  up  the  letter  of 
credit,  raised  a  presumption  that  it  had  been  drawn  by  the  proper  party.  But  it  was  only  a 
presumption,  and  if  the  bank  chose  to  act  on  such  a  presumption  without  further  inquiry,  they 
must  abide  the  consequence.  If,  then,  the  Liverpool  Bank  cannot  set  up  the  payment  which 
they  made  on  the  forged  cheque,  it  follows  of  necessity  that  the  present  claim  of  the  appellants 
is  well  foimded,  for  they  can  have  no  possible  remedy  against  the  Liverpool  Bank,  between  whom 
and  them  there  is  no  privity  whatever.  The  respondents  have  given  to  Orr  and  Barber  a  credit 
on  the  Liverpool  Bank ;  but  that  bank  will  not  honour  their  draft,  so  that  the  parties  are  neces- 
sarily thrown  back  on  those  with  whom  the  money  was  originally  lodged,  and  whose  contract 
has  not  been  performed.  The  respondents  will  have  their  remedy  against  the  Liverpool  Bank 
by  disallowing  in  account  any  sum  alleged  to  have  been  paid  on  the  letter  of  credit,  but  with 
that  the  appellants  have  no  concern. 

It  remains  only  to  notice  a  point  raised  in  argument,  but  not  much  insisted  on ;  I  allude  to 
the  joinder  of  Orr  and  Barber  with  Campbell  as  co-pursuers.  This  was,  however,  as  I  conceive, 
quite  right.  We  are  not  dealing  with  an  English  action  at  law,  where  such  a  union  would  have 
been  bad.  But  when  Campbell  paid  the  money  to  the  bank  of  the  respondents,  both  he  and  C  rr 
and  Barber  became  interested  in  the  due  fulfilment  of  the  obligation  into  which  the  respondents 
had  entered  ;  and  both,  therefore,  properly  joined  in  the  action. 

In  these  observations  I  have  assumed  that  there  are  no  circumstances  which  would  make  the 
payment  by  the  Liverpool  Bank  on  the  forged  cheque  a  valid  payment  as  against  Orr  and  Barber; 
but  I  am  aware  that  this  is  a  matter  not  admitted.  The  argument  was  in  truth  an  argument  on 
the  relevancy,  and  all  which  can  now  be  done  is  to  decide  the  question  of  relevancy.  The  Lord 
Ordinary,  by  his  interlocutor  of  20th  June  1848,  decided  in  favour  of  the  appellants — that  is, 
that  they  were  entitled  to  go  to  proof.  That  interlocutor  was  recalled  by  the  great  majority 
of  all  the  Judges,  as  appears  by  their  interlocutor  of  31st  January  1852.  And  the  course  which 
1  now  advise  your  Lordships  to  take,  is  to  reverse  that  interlocutor,  and  remit  the  case  back  to 
the  Coiurt  of  Session,  in  order  that  the  parties  may  go  to  proof  according  to  the  interlocutor  of 
the  Lord  Ordinary,  unless  the  respondents  should  consider  that  it  would  be  useless  to  them  to  go 
into  such  proof. 

Lord  Brougham. — My  Lords,  I  entirely  agree  with  my  noble  and  learned  friend,  and  I  am 
sorry  to  be  under  the  necessity  of  disagreeing  with  the  great  majority  of  the  learned  Judges  in 
the  Court  below  who  differed  from  the  Lord  Ordinary.  I  hope  and  trust  that  the  suggestion 
made  by  my  noble  and  learned  friend  at  the  close  of  his  statement,  will  not  be  thrown  away 
on  the  parties,  but  that,  however  they  should  be  advised,  they  will  not  proceed  farther ;  for  I 
should  consider  that  this  litigation,  in  consequence  of  what  has  passed  here,  may  be  said  to  have 
reached  its  natural  conclusion.  I  apprehend  that  the  facts  of  the  case  are  really  not  in  dispute. 
The  facts,  from  the  nature  of  the  case,  which  depends  almost  entirely  upon  documentary  evidence, 
have  been  before  us,  and  I  confidently  hope  that  the  parties  below  will  rest  satisfied  with  what 
has  been  done  here,  and  that  they  will  not  pursue  further  the  litigation. 

Interlocutor  reversed^  and  case  remitted, 
Sharpe,  Field  and  Jackson,  Appellants  Solicitors, — N orris  and  Allen,  Respondent^  Solicitors. 
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AUGUST  8,  1854. 

DiONYsius  Onufri  Marianski,  Appellant,  V,  Janet  Fairservice  or  Cairns 
and  Husband,  Respondents, 

Appeal  to  the  House  of  Lords — Process — Issue — Amending  Entry  of  Verdict — Remit  to  Court 
of  Session — Resuming  Consideration  of  Appeal — An  issue  was  sent  to  a  jury  in  this  form — 
"  Whether,  at  the  dates  of  the  writings,  Nos.  5,  6,  7,  dfc,  (naming  twenty^  the  granter  F  was 
of  weak  mind  f  and  whether  the  defender  did  by  fraud,  or  circumvention,  or  intimidation^  procure 
them  from  Ff^^  The  jury  returned  a  general  verdict  for  the  pursuer.  On  appeal  to  the  Hotise 
of  Lords  on  the  ground  of  the  ambiguity  and  uncertainty  of  this  verdict,  the  House  ordered  th€ 
appeal  to  stand  over,  and  the  cause  to  be  remitted  back,  that  the  pursuers  might  apply  to  the 
Court  and  to  the  Judge  to  amend  the  verdict  according  to  the  Judge's  notes,  and  according  to 
the  meaning  attached  to  the  verdict  by  the  jury.  The  pursuers  having  applied  to  the  Judge 
accordingly,  he  certified  that  he  had  summed  up  in  a  particular  way,  and  that  the  jury  meant 
to  say  that  all  the  documents  were  procured  by  each  and  all  of  the  means  stated  in  the  issue. 
Tlie  Court  thereupon  amended  the  interlocutor,  by  entering  the  verdict  according  to  this  report 
of  the  Judge,  The  pursuers  {respondents)  then  presented  a  petition  to  the  House  of  Lords  to 
resume  consideration  of  the  appeal,  and  affirm  the  interlocutors. 

Held,  That  the  petition  was  proper,  and  that  no  supplemental  petition  of  appeal  was  necessary  to 
bring  up  the  record,  including  the  amended  interlocutor;  and  the  original  and  amended  inter- 
locutors appealed  against  were  affirmed  accordingly  and  finally  disposed  of} 

In  this  case  an  action  of  reduction -improbation,  &c.,  had  been  raised  against  Marianski  by  the 
respondents,  and  an  issue  had  been  sent  to  a  jury  in  this  form  : — "  Whether,  at  the  date  of  the 
writings,  Nos.  5,  6,  7,  8,  &c.,  (naming  twenty,)  the  said  Alexander  Fairservice  (the  granter)  was 
of  weak  and  facile  mind,  and  easily  imposed  upon  ?  and  whether  the  defender,  taking  advantage 
of  the  said  weakness  and  facility,  did  by  fraud,  or  circumvention,  or  intimidation,  procure  or 
obtain  the  said  subscriptions  and  indorsations,  or  any  of  them,  to  the  lesion  of  the  granter  ?"  The 
jury  returned  a  general  verdict — "  Find  for  the  purbuers." 

An  appeal  was  thereafter  presented  to  the  House  of  Lords  against  the  interlocutor  applying  the 
verdict,  on  the  ground  that  the  verdict  was  too  uncertain,  for  that  it  might  mean  that  the  jury 
thought  some  of  the  documents  were  obtained  by  fraud,  some  by  intimidation,  some  by  circum- 
vention, &c.  The  House  ordered  that  "the  appeal  stand  over,  and  the  cause  be  remitted 
back  to  the  Court  of  Session,  that  the  respondents  might  make  application  to  the  Court  and  to 
the  Lord  Justice  Clerk,  for  the  amendment  of  the  entry  of  the  verdict  according  to  the  substance 
of  the  finding,  and  to  the  notes  of  the  Lord  Justice  Clerk."  The  House  at  the  same  time 
suggested,  that  though  the  verdict,  as  it  stood  on  the  record,  was  too  uncertain  and  ambiguous, 
yet,  if  the  Judge  had  in  his  summing  up  (and  the  House  was  bound  to  assume  that  the  Judge  had 
properly  summed  up)  told  the  jury,  that  they  might  find  a  general  verdict  for  the  pursuers,  if 
they  were  satisfied  that  all  the  documents  had  been  obtained  by  each  and  all  of  the  modes 
specified,  viz.  by  fraud  and  circumvention  and  intimidation,  while  the  granter  was  of  weak  mind 
and  easily  imposed  upon,  then  that  the  generality  of  the  verdict  would  be  cured,  and  the  error 
committed  would  be  a  mere  clerical  error  of  the  clerk  in  the  entering  of  the  verdict,  which  might 
be  amended  on  reference  to  the  Judge's  notes.  (See  the  report,  ante,  p.  146.)  This  application 
was  accordingly  made,  and  the  Lord  Justice  Clerk  certified  that  he  had  summed  up  in  the  mode 
suggested,  and  that  the  jury  had  meant  their  verdict  to  apply  distributively  to  all  the  modes  of 
obtaining  the  documents  specified.  The  Court  of  Session,  on  this  report  from  the  Lord 
Justice  Clerk,  amended  the  entry  of  the  verdict  accordingly,  and  thereafter  pronounced  an 
interlocutor  amending  the  application  of  the  verdict. 

The  respondents  now  presented  a  petition  to  the  House  of  Lords  to  resume  consideration,  and 
praying  to  have  the  original  petition  of  appeal  finally  disposed  of,  and  to  have  the  interlocutors 
appealed  against  affirmed  with  costs.  The  appellant  resisted  this  course  ;  whereupon  the  House 
ordered  the  matter  to  be  argued  by  one  counsel  of  a  side. 

Sol.-Gen.  Sir  R.  Belhell,  (with  him  Anderson  Q.C.,)  for  the  appellant. — It  is  incompetent  for 
the  House  to  take  into  consideration  the  amended  interlocutor  pronounced  by  the  Court  below 
subsequently  to  the  remit,  as  neither  that  nor  the  original  interlocutor  is  properly  before  the 

*  See  previous  report  12  D.  919,  1286;  22  Sc.  Jur.  586;  24  Sc.  Jur.  579;  25  Sc.  Jur.  186. 
S.  C.  I  Macq.  Ap.  212 ;  26  Sc.  Jur.  635. 
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House.  The  order  of  the  House  directing  the  remit,  was  in  fact  a  mistake  altogether,  for  the 
Lords  who  advised  that  order  went  on  the  erroneous  assumption  that  the  practice  as  to  entering 
verdicts  in  Scotland  was  the  same  as  the  practice  in  England.  In  Scotland,  the  verdict  is  at  the 
trial  entered  at  once  on  the  record  by  the  clerk,  and  once  entered,  therefore,  it  cannot  be  altered 
or  tampered  with  by  any  Judge  or  judicial  officer.  In  England,  on  the  other  hand,  the  practice 
is  different,  for  the  verdict  is  not  entered  until  afterwards,  when  the  postea  is  drawn  up.  An 
illustration  of  the  difference  of  practice  in  these  matters  is  seen  in  Berry  v.  IVi/son,  4  D.  144., 
per  Lord  Justice  Clerk  Hope,  who,  himself,  there  states  it  is  incompetent  to  do  the  very  thing 
he  has  here  done.  The  order  of  the  House  therefore  was  wrong  in  assuming  that  the  verdict 
could  be  altered.  It  was  also  wrong  in  the  mode  of  directing  the  alteration.  It  in  fact  referred 
the  parties  to  the  recollection  of  the  Judge  who  tried  the  cause ;  but  after  the  lapse  of  two  years 
and  a  half  it  was  obviously  impossible  the  Judge  could  recollect  what  had  passed  at  that  distance 
of  time.  But  the  order  did  not  merely  refer  the  parties  to  what  the  Judge  of  his  own  recollection 
could  speak  to,  but  it  referred  a  matter  to  him,  which  by  the  nature  of  the  case  he  could  not 
possibly  recollect  or  know,  viz.  what  particular  meaning  the  jury  attached  to  their  verdict.  How 
could  the  Judge  tell  what  passed  in  the  minds  of  the  jury  ?  There  is  no  pretence  for  saying  there 
is  any  record  or  note  to  which  reference  can  be  made,  or  by  which  the  verdict  can  be  corrected. 
The  Judge's  notes  would  only  contain  the  evidence  given  at  the  trial,  but  could  not  possibly  contain 
the  details  of  his  own  charge  to  the  jury.  The  House  therefore  ordered  a  simple  impossibility,  and 
the  result  is  entirely  elusory.  And  what  the  House  erroneously  ordered  was  still  more  erroneously 
carried  out.  The  Judge  not  only  took  upon  himself  to  say,  that  he  had  charged  the  jury  in  the 
manner  suggested  by  the  House  as  the  only  way  which  could  save  the  verdict,  but  he,  in  fact, 
wrote  out  a  new  verdict — a  thing  beyond  the  power  of  any  Judge  to  do,  and  never  before  attempted. 
The  Court  thereupon  drew  up  a  new  interlocutor  applying  this  new  verdict.  What  power  has  the 
House  now  to  deal  with  that  new  interlocutor  ?  We  have  a  right  to  appeal  against  it.  There 
is,  however,  no  petition  of  appeal  at  present,  and  the  House  has  no  means  of  knowing  anything 
about  it ;  it  has  no  jurisdiction  whatever,  except  what  it  gains  by  and  through  a  petition  of  appeal 
which  is  here  wanting.  The  record  is  not  before  the  House  at  all.  When  the  case  was  remitted 
back  to  the  Court  of  Session,  the  appellate  jurisdiction  of  the  House  was  exhausted  ;  the  record 
left  the  House,  which  thereupon  W2is/unctus  officio.  The  remit,  in  fact,  implied  that  the  Court 
of  Session  was  to  go  on  to  the  completion  of  the  case,  and  not  that  the  case  was  to  come  back. 
It  is  true  that  the  order  says  "that  the  appeals  do  stand  over,"  but  it  does  not  say  till  when ;  and 
these  words  are  in  fact  insensible,  and  are  at  variance  with  the  rest  of  the  order,  and  must  go  for 
nothing.  Nothing,  therefore,  can  be  done  by  the  House  in  the  present  stage  of  the  case.  The 
proper  course  was  to  wait  till  the  appellant  presented  a  supplemental  petition  of  appeal,  when 
the  original  and  the  new  interlocutors  would  be  properly  before  the  House,  and  the  record  brought 
back.     Then  only  could  the  House  dispose  finally  of  the  cause. 

Rolt  Q.C.,  for  respondents. — There  is  no  pretence  for  the  appellant  now  objecting  to  the 
final  consideration  of  this  appeal.  The  order  of  the  House  stated  that  the  appeal  was  to  stand 
over  for  a  certain  purpose,  viz.  until  an  application  should  be  made  to  the  Court  below,  and  to 
the  Judge  who  tried  the  cause.  That  having  been  done,  it  was  competent  for  us  at  any  time  to 
present  a  petition  to  the  House'to  resume  consideration,  for,  while  the  cause  is  still  undisposed  of, 
the  party  in  possession  of  the  funds  cannot  pay  the  money  over.  The  burden  of  the  appellant's 
objection  now  is,  that  what  the  House  ordered  was  ultra  vires  and  illegal.  It  is,  however,  now 
too  late  to  say  the  House  had  no  power  to  order  what  it  did,  or  that  the  Court  below  had  no 
power  to  do  what  it  has  ordered  to  be  done.  Our  simple  answer  is,  that  the  order  was  right,  be- 
cause it  was  the  order  of  the  House.  It  is  absurd  to  suppose  the  House  would  order  the  Court 
below  to  do  what  the  House  Imew  that  Court  had  no  jurisdiction  to  do.  But,  in  reality,  there 
was  nothing  wrong  at  all  in  the  order,  and  it  was  quite  proper  in  the  circumstances.  The 
House  said  this, — "  We  think  the  mterlocutor  ought  to  be  affirmed,  if  you,  the  respondents,  can 
satisfy  us  that  the  Judge  sununed  up  in  a  particular  way,  and  we  will  give  you  an  opportunity  to 
ascertain  that  fact  by  applying  to  the  Judge."  Accordingly,  the  Judge  in  the  Court  below  has 
certified  that  he  did  sum  up  in  the  mode  suggested.  It  is  said  that  it  is  impossible  that  the  Judge 
could  recollect,  at  a  distance  of  two  years  and  a  half,  how  he  summed  up ;  but  there  was  nothing 
extraordinary  in  such  a  circumstance  being  strongly  impressed  on  his  memory.  It  is  also  said 
that  the  practice  is  not  the  same  in  Scotland  as  it  is  in  England,  and  that  the  verdict  could  not 
be  corrected  after  it  was  once  entered.  The  practice  of  jury  trial,  it  was  well  known,  had  long 
grown  up  in  England,  and  all  the  rules  which  existed  in  the  English  practice  went  along  with 
the  institution  when  it  was  transplanted  to  Scotland,  save  in  so  far  as  these  were  altered  by 
express  statute.  There  is  no  reason  for  saying  that  an  interlocutor  applying  a  verdict  does  not 
stand  in  the  same  position,  with  regard  to  the  power  of  amendment,  as  any  other  interlocutor. 
Besides,  all  Courts,  whether  in  Scotland  or  elsewhere,  must  have  of  necessity  some  mode  of 
correcting  a  mere  clerical  error  like  this,  in  drawing  up  its  decrees,  or  in  entering  verdicts  in  a  wrong 
form.  It  is  said  that  the  House  cannot  take  into  consideration  the  new  interlocutor  pronounced 
by  the  Court  below,  because  there  is  no  petition  of  appeal  against  it,  and  that  the  record  is  not 
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before  the  House.  But  the  record  is  before  the  House,  in  the  same  sense  that  any  record  ever 
is.  It  is  at  most  a  mere  fiction  of  law,  that  the  record  is  brought  up  from  the  Court  below,  for 
all  that  is  ever  sent  is  merely  a  printed  copy  of  the  pleadings  certified  by  the  officer  of  the  Court. 
That  form  has  been  complied  with  here,  or  rather  the  record  originally  sent  up  has  never  been 
returned.  Moreover,  the  interlocutor  amended  by  the  Court  is  merely  that  which  the  Court 
ought  orfginally  to  have  pronounced  ;  and  it  is  quite  competent  to  affirm  that  interlocutor  now. 
The  same  course  precisely  was  followed  in  Elliot  v.  Cleghoru,  M*L.  &  Rob.  1033,  and  that 
was  a  much  stronger  case  than  this,  for  there  it  was  a  final  interlocutor  which  was  ordered  to  be 
amended. 

Sir  R.  Beikell^  in  reply. — The  case  of  Elliot  v.  Clegkom  has  misled  the  respondents.  As 
reported  in  M*L.  &  Rob.  the  circumstances  do  not  fully  appear ;  but  I  find  on  examining  the 
journals  (69  Journ.  H.L.  (1837)  389,  404;  71  Joum.  H.L.  645)  that  there  was  in  that  case  a 
supplemental  petition  of  appeal  bringing  up  the  amended  interlocutor.  That  is  what  I  say 
should  have  been  done  here,  and  I  admit  Elliot  v.  Clegkom^  in  that  view,  was  quite  regular,  and 
ought  to  be  followed.  In  that  case  the  House  remitted  to  the  Court  of  Session  to  ask,  if,  in 
their  interlocutor,  they  had  had  regard  to  so  and  so  ?  But  here  the  House  exhausted  the  appeal 
by  the  remit.  It  affirmed  that  part  of  the  interlocutor  as  to  the  exceptions,  but  as  to  the  other 
part  applying  the  verdict,  the  House  in  substance  reversed  the  interlocutor,  for  the  House  said — 
"  As  the  verdict  stands  it  is  impossible  to  tell  on  what  ground  the  jury  proceeded."  The  House 
therefore  remitted  to  the  Court  of  Session  to  do  therein  as  it  thought  proper.  I  say,  then,  I 
have  still  a  right  to  appeal  against  the  amended  interlocutor  of  the  Court  below :  it  is  my  con- 
cern, and  not  that  or  the  respondents.  The  propriety  of  the  course  taken  by  the  Court  below 
may  yet  be  the  subject  of  consideration  before  the  House,  but  not  now.  As  to  the  bringing  up 
of  the  record  here  being  a  mere  fiction  of  law,  it  is  well  known,  that  when  a  petition  of  appeal 
has  been  duly  presented,  the  effect  in  law  is  to  bring  the  record  into  the  House.  When,  therefore, 
the  House  has  exhausted  the  appeal  by  a  remit,  the  legal-effect  of  that  is,  that  the  record  ceases 
to  be  before  the  House,  and  hence  a  supplemental  appeal  is  necessary  to  bring  it  back.  It  was 
the  remit  in  Elliot  v.  Cleghom  that  rendered  the  supplemental  appeal  necessary  there. 

Rolt^  in  rejoinder  to  the  new  matter. — I  deny  that  in  Elliot  v.  Cleghom  there  was  any  supple- 
mental petition  of  appeal  at  alL  There  was  nothing  more  there  than  a  mere  petition  to  resume 
consideration,  as  there  was  here.  If  there  had  been  a  petition  of  appeal  against  the  new 
interlocutor,  then  there  must  have  been  fresh  recognizances  entered  into, — the  case  must 
have  been  signed  by  counsel, — ^answers  must  have  been  ordered,  &c.,  and  other  characteristics 
of  an  appeal  would  have  been  present ;  but  there  is  no  pretence  for  saying  any  of  these  existed. 

Lord  Chancellor  Cranworth. — My  Lords,  the  only  question  here  is  one  of  mere  form — 
whether  the  matter  is  now  before  your  Lordships  in  such  a  shape  as  to  enable  your  Lordships 
finally  to  dispose  of  the  case.  Now,  though  perhaps  the  proceedings  have  not  been  conducted 
with  perfect  regularity,  still  there  can  be  no  doubt  that  the  record  is  both  in  fact  and  in  law 
substantially  before  the  House,  and  that  it  is  competent  for  your  Lordships  to  come  to  a  final 
determination  upon  it. 

The  matter  in  dispute  arose  out  of  certain  issues,  which  had  been  framed  in  a  most  incon- 
venient form  by  the  Court  of  Session,  inasmuch  as  they  contained  so  many  alternatives,  that  in 
the  case  of  a  general  verdict,  as  was  the  case  here,  it  was  impossible  to  say  what  may  have  been 
the  precise  meaning  which  the  jury  attached  to  it.  The  noble  Lords  who  then  advised  the 
House  accordingly  were  of  opinion,  that,  if  the  Judge  had  summed  up  in  a  particular  way,  and 
told  the  jury  that  if  they  were  satisfied,  that  each  and  all  of  the  documents  had  been  obtained 
both  by  fraud  and  circumvention  and  intimidation  from  the  granter — that  is  to  say,  if  they  were 
unanimous  as  to  the  documents,  and  unanimous  as  to  the  means,  then  a  general  verdict  for  the 
pursuer  might  be  given  ;  but  if  not  so,  then  they  must  specify  in  what  respect  they  differed. 
Inasmuch,  therefore,  as  the  verdict  was  ambiguous  in  its  then  shape,  the  House  gave  the 
respondents  an  opportunity  of  applying  to  the  Judge  in  the  Court  below,  in  order  that  he  might 
state  from  his  recollection  of  the  circumstances,  whether  the  jury  had  come  to  such  a  verdict  after 
a  charge  of  that  description ;  for  if  so,  then  there  had  obviously  been  a  clerical  error  of  the 
officer  in  entering  up  the  verdict. 

It  has  been  strongly  urged  by  the  appellant's  counsel,  that  such  an  error  as  that  which  had 
occurred  in  entering  the  verdict  was  one  which  could  not  be  corrected.  But  I  should  be  sorry 
indeed  if  such  a  proposition  could  be  sustained,  and  if  a  mistake  of  that  nature  should,  like  the 
laws  of  the  Medes  and  Persians,  be  incapable  of  alteration.  Suppose  the  word  "not"  to  be 
entered  by  mistake  in  a  verdict,  can  it  be  said  that  there  was  no  means  of  rectifying  the  error  ? 
and  so  proceeding  by  steps,  if  a  Judge  had  summed  up  in  the  way  I  am  supposing,  and  if  the 
jury  had  meant  by  their  verdict  what  the  Judge  says  they  did  mean,  there  must  obviously, 
beyond  all  doubt,  be  some  mode  or  other  of  getting  at  the  correction  of  the  verdict 

Now  it  had  been  said  that  it  was  impossible  that  the  Judge  could  recollect  precisely  how  he 
had  summed  up,  and  what  the  jury  may  have  meant.  The  Judge,  however,  has  a  distinct  and 
positive  recollection  of  what  took  place.    There  is  nothing  extraordinary  in  that.     It  is  not  a 
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matter  of  every  day  occurrence.  If,  for  example,  you  were  to  ask  a  person  whether  it  rained  on 
a  particular  day  six  years  ago,  he  might  be  quite  unable  to  speak  to  the  fact ;  but  if  he  were 
asked  whether  on  such  a  day  he  was  pushed  down-stairs,  for  instance,  it  might  be  entirely  the 
reverse.  The  Judge,  in  my  opinion,  might  perfectly  well  recollect  even  the  details  of  such  a  trial 
as  this  ;  and  this,  in  particular,  was  not  a  point  on  which  a  Judge  can  very  well  be  mistaken. 
At  least  what  the  learned  Judge  says  is  pointed  and  precise,  and  I  think  your  Lordships  can 
have  no  difficulty  in  acting  upon  it.  I  therefore  think  that  the  course  which  was  taken  was  one 
which  was  quite  competent ;  and  I  may  say,  speaking  from  my  own  experience,  such  things  are 
constantly  done — they  are  done  fifty  times  in  the  year  in  this  country. 

The  only  question  therefore  is,  the  House  having  made  such  an  order  as  I  have  alluded  to, 
and  that  oroer  having  been  carried  out  in  the  mode  described,  whether  the  matter  is  now  so 
before  your  Lordships  that  you  can  deal  with  it  1  The  Solicitor  General  has  strongly  relied  on 
Elliot  V.  CleghorHy  as  differing  from  the  present  case  in  this,  that  there  a  supplemental  petition 
of  appeal  had  been  presented.  It  does  not,  however,  appear  that  there  was  any  substantial 
difference  between  the  two  cases.  There  it  was  at  the  instance  of  the  appellants,  no  doubt,  that 
the  House  resumed  consideration  of  the  appeal,  but  it  might  equally  well  have  been  at  the 
instance  of  the  respondents.  The  strictly  regular  way  would  have  been  here  for  the  petition  to 
have  been  referred  by  the  House  to  the  Appeal  Conmiittee  in  the  first  instance,  and  then  for  the 
Appeal  Committee  to  have  referred  it  back  to  the  House  ;  but  there  is  no  authority  to  compel 
your  Lordships  to  refer  the  petition  to  the  Appeal  Committee  or  to  prevent  the  matter  being 
taken  up  at  once.  I  am  of  opinion,  therefore,  that  the  parties  here  have  a  sufficient  locus  standi; 
that  it  was  perfectly  competent  for  them  to  bring  the  subject  matter  of  the  original  appeal,  and 
what  has  subsequently  taken  place  in  the  Court  below,  before  your  Lordships  ;  that  the  present 
application  was  correct,  and  that  your  Lordships  may  now  give  judgment.  1  therefore  move  that 
the  interlocutors  appealed  against  be  affirmed,  with  costs. 

Lord  Brougham. — My  Lords,  I  entirely  agree  in  the  conclusion  to  which  my  noble  and 
learned  friend  has  come.  It  would,  in  my  opinion,  be  a  cruel  injustice  if,  on  a  mere  point  of 
form,  this  petition  should  be  delayed,  in  order  that  it  might  be  referred  to  the  Appeal  Com- 
mittee. The  petition  was  properly  presented  to  your  Lordships  to  resume  consideration  of  the 
case,  and  it  enables  your  Lordships  now  to  proceed  to  the  ultimate  disposal  of  it.  If  the  inter- 
locutor had  been  before  the  House  two  years  ago  in  the  shape  in  which  it  is  now  presented,  there 
cannot  be  a  shadow  of  a  doubt  as  to  the  course  your  Lordships  would  have  then  taken.  The 
only  doubt  which  Lord  Truro  and  myself  then  had  was,  whether  the  Lord  Justice  Clerk  had 
summed  up  in  a  particular  way,  and  we  thought  that  it  was  quite  possible  that  he  might  have 
done  so ;  in  whicn  case,  what  must  have  occurred  was  a  mere  clerical  error  in  drawing  up  the 
verdict. 

Now,  a  great  deal  had  been  said  as  to  the  Lord  Justice  Clerk's  notes  as  necessarily  containing 
no  record  of  his  summing  up  at  all,  but  merely  containing  the  evidence  ;  and  that,  therefore,  as 
he  could  have  no  record  to  refer  to,  the  House  could  not  act  on  such  information  as  he  might 
supply.  But,  in  my  opinion,  the  Judge  may  have  had  a  distinct  recollection  of  his  charge  to  the 
jury,  even  at  the  distance  of  time  which  occurred  here,  just  as  well  as  if  he  had  taken  a  note  of 
it  at  the  time.  The  Judge  might  in  this  case  have  had  a  note  of  his  charge.  There  was 
nothing  to  prevent  the  supposition  of  it.  But  at  all  events,  it  was  quite  possible  that  his 
recollection  might  have  been  so  distinct  as  to  enable  him  to  make  the  statement  which  he  has 
done. 

I  therefore  think  that  your  Lordships  will  do  substantial  justice,  and  will  also  act  strictly 
according  to  form,  in  now  permitting  no  longer  delay  in  putting  an  end  to  this  litigation  ; 
and  1  concur  with  my  noble  and  learned  friend  that  the'interlocutors  should  be  affirmed  with 
costs. 

Roll, — ^Your  Lordships  affirm  both  the  original  and  the  amended  interlocutors  ? 

Lord  Chancellor.— Yes.^ 

Interlocutors  affirmed,  with  costs* 
Deans  and  Rogers,  Appellants  Solicitors.     Dodds  and  Greig,  Respondents  Solicitors. 

^  On  a  future  day  the  Lord  Chancellor  stated  that  Lord  Brougham  had  mentioned  to 
Lord  Truro  the  course  which  the  House  had  taken  in  this  case,  and  that  Lord  Truro  entirely 
agreed. 
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AUGUST  8,  1854. 

William  Clark,  M.D.,  Appellant,  v.  City  of  Glasgow  Life  Assurance  and 
Reversionary  Co.,  Respondents, 

Et  i  contra, 

Superior  and  Vassal — Obligation  to  Uphold  a  Building — Real  and  Personal  Obligation — By  a 
feu  contract^  A  ^  the  vassal,  bound  himself  ^^  to  maintain  and  uphold  in  proper  working  condition 
a  mill^  built  on  the  land  disponed,  and  also  to  keep  it  insured  for  ^900.  A  was  duly  infeft, 
and  the  above  obligation  was  engrossed  in  the  sasine  A  then  disponed  the  subjects  to  By  taho 
again  disponed  to  C,  ^^  but  always  under  the  burden  of  the  feu  duties,  and  other  conditions  and 
burdens  "  contained  in  the  feu  contract,  C  was  duly  infeft.  The  mill  was  burtit  down  cuci- 
dentally,  whereupon  the  superior  raised  an  action  against  C,  concluding  that  C  was  bound  to 
rebuild  the  mill,  or  at  least  expend  the  sum  of  £<)Oo  on  repairs. 

Held  (reversing  judgment),  7 hat  the  obligation  to  maintain  and  uphold  the  mill  imported  the 
obligation  to  rebuild;  and  therefore  that  C  was  liable. 

Appeal  to  the  House  of  Lords  -Process — Cross  Appeal — Time  to  Appeal— 6  Geo.  iv.  c.  120,  § 
25 — In  the  above  case  the  Court  of  Session  held — i.  That  C  was  not  bound  to  rebuild j  but,  2. 
That  C  was  bound  to  expend  £goo  in  repairing  the  mill.  The  superior  {pursuer)  within  two 
years  duly  presented  an  appeal  against  the  first  part  of  the  interlocutor,  C  afterwards  presented 
a  cross  appeal  against  the  second  part  of  the  interlocutor,  but  this  appeal  was  not  presented 
within  two  years  after  the  date  of  the  interlocutor,  or  within  the  first  14  days  of  the  session  of 
parliament  next  following  the  lapse  of  the  said  two  years,  though  it  was  presented  within  14 
days  after  the  answers  to  the  original  appeal  were  put  in. 

Held,  Ihat  the  cross  appeal  was  not  a  cross  appeal  strictly  so  called,  but  even  if  it  were,  it  was 
subject  to  the  same  rules  as  the  origincU  appeal,  andthcU,  as  it  was  not  presented  in  due  time,  it 
was  incompetent,^ 

On  3rd  March  1838,  Dr.  Clark,  the  appellant,  by  way  of  feu  contract,  conveyed  to  David  Smith 
five  acres  of  land,  with  a  valuable  mill  built  upon  it.  By  that  deed  Dr.  Clark,  in  consideration 
of  the  feu  duty  and  other  considerations,  afterwards  stipulated,  disponed,  in  favour  of  Smith,  the 
said  five  acres  of  land,  and  obliged  himself  to  infeft  Smith  in  the  ordinary  way,  to  hold  under 
him.  Dr.  Clark,  de  se^  for  which  causes,  and  on  the  other  part,  Smith,  the  purchaser,  bound  and 
obliged  himself,  his  heirs,  executors  and  successors,  to  pay  to  Dr.  Clark  the  sum  of  £\2,^  per 
annum  for  five  years,  as  feu  duty,  and  ;£i30  per  annum  for  ever  afterwards ;  and  certain  other 
things  are  mentioned.  Then  the  deed  goes  on  to  say  that  the  lands  are  thirled  to  Monkkmd 
Mill,  and  David  Smith  binds  himself  to  fulfil  the  whole  conditions  of  the  thirlage.  There  are 
several  other  stipulations,  and  then  comes  this : — ''  And  further,  the  said  David  Smith  and  his 
foresaids  shall  be  bound  and  obliged,  as  by  their  acceptation  hereof  they  bind  and  oblige  them- 
selves, to  maintain  and  uphold  the  mill  now  built  upon  the  said  lands  in  a  proper  and  sufficient 
working  condition,  and  shall  also  keep  the  present  dwelling  houses  in  a  proper  and  tenantable 
state  of  repair,'*  and  these  and  all  other  burthens,  and  so  on,  are  to  remain  in  all  time  coming. 
There  was  also  an  obligation  on  the  part  of  Smith  to  keep  the  mill  at  all  times  insured  in  the 
sum  of  ;£9oo. 

Smith  was  thereafter  duly  infeft,  and  then  he,  in  the  same  way,  disponed  in  favour  of  Steven 
and  Co.,  and  then  Steven  and  Co.  obtained  infeftment,  holding  the  property  under  Dr.  Clark  as 
their  superior.  Then  Steven  and  Co.,  in  the  same  way,  disponed  in  favour  of  the  City  of  Glasgow 
Life  Assurance  and  Reversionary  Co.,  "  but  always  under  the  burden  of  the  feu  duties  and  other 
conditions  and  burdens  contained  in  the  feu  contract''  between  Dr.  Clark  and  David  Smith,  and 
they  took  sasine  in  the  same  way  under  Dr.  Clark.  The  result  therefore  was,  that  Dr.  Clark 
was  the  superior,  and  ultimately  the  Glasgow  Assurance  Co.  were  vassals  holding  this  mill 
under  him. 

The  mill  having  been  accidentally  burnt  down,  an  action  was  raised  by  Dr.  Clark,  as  the 
superior,  against  the  Glasgow  Assurance  Co.,  to  compel  them  to  rebuild  the  mill,  upon  the 
ground  that  it  was  part  of  the  terms  of  the  feu  holding,  that  they  were  to  keep  it  in  constant  repair, 
and  that  if  the  mill  was  destroyed,  and  he  was  only  to  have  five  acres  of  land  as  a  security  for 

his  ;^i3o  a  year  instead  of  the  mill,  his  security  was  gone. 

—  -    —  -  ■  ■     ..  — 

*  See  previous  report  12  D.  1047  ;  22  Sc.  Jur.  459.        S.  C.  i  Macq.  Ap.  668 :  26  So.  Jur.  638. 
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There  were  two  questions  which  arose  in  the  case.  The  first  question  was — Whether  the 
respondents,  who  were  purchasers  from  Steven,  who  was  the  purchaser  from  Smith,  were  bound 
by  the  obligation  of  Smith  to  maintain  and  uphold  the  mill  ?  Secondly,  If  they  were,  did  the 
terms  of  the  contract  impose  upon  the  respondents  the  duty  of  rebuilding  the  mill,  it  having 
been  burnt  down  ?  The  Lord  Ordinary  (Ivory)  held  that  the  respondents  were  bound  by  the 
conditions  of  the  original  feu  contract :  that  this  contract  did  not  impose  upon  them  the  obli- 
gation to  rebuild,  but  that  it  obliged  them  to  keep  the  mill  insured  in  the  sum  of  ;£9oo.  He  held 
that  the  contract,  as  it  is  called  in  England,  ran  with  the  land,  consequently  that  the  present 
holders  were  bound  by  the  contract  of  Smith :  that  according  to  the  true  construction  of  that 
contract  it  did  not  compel  them  to  rebuild,  but  it  obliged  them  to  keep  the  property  insured  in 
the  sum  of  ;£90o,  and  that  they  were  bound  to  expend  that  sum  in  repairing  it.  The  Court  of 
Session  adhered  to  the  interlocutor  of  the  Lord  Ordinary. 

Dr.  Clark,  the  pursuer,  then  appealed  to  the  House  of  Lords  against  the  interlocutors  of  the 
Lord  Ordinary,  and  also  that  of  the  Inner  House,  the  latter  dated  20th  June  1850,  so  far  as  these 
were  unfavourable  to  him.  His  petition  of  appeal  was  presented  on  21st  June  1852.  The 
respondents  did  not  lodge  answers  thereto  till  14th  Dec.  1852,  on  which  day  they  also  presented 
a  cross  appeal  against  that  part  of  the  interlocutors  unfavourable  to  them.  The  cross  appeal 
was  thus  not  presented  within  two  years  after  the  date  of  the  interlocutor,  nor  within  the  first 
fourteen  days  of  the  session  of  parliament  next  after  the  expiration  of  such  two  years,  for  such 
session  commenced  on  4th  Nov.  1852.  Dr.  Clark,  the  respondent  in  the  second  or  cross  appeal, 
accordingly  presented  a  petition  to  the  House,  praying  that  the  cross  appeal  may  be  dismissed 
as  incompetent  on  the  above  ground,  but  the  Appeal  Committee  reserved  the  objection  to 
competency  to  be  argued  along  with  the  merits  of  the  original  appeal  at  the  bar. 

The  appellant  Dr.  Clark,  in  his  printed  case  in  the  original  appeal,  submitted  that  the 
interlocutors  ought  to  be  reversed  or  varied  for  the  following  reasons  : — *'  i.  Because  the  obliga- 
tions come  under  by  David  Smith,  for  himself  and  his  successors,  in  the  original  feu  contract,  of 
which  implement  is  sought  to  be  enforced  against  the  Glasgow  Life  Assurance  Co.,  are  binding 
upon  the  company  as  Smith's  successors  in  the  subjects,  and  in f eft  therein*,  in  respect  that  said 
obligations  are  conditions  of  the  grant,  and  real  burdens ;  and  further,  in  respect  that  the  com- 
pany acquired  right  to  the  subjects  under  the  conditions  and  burdens  contained  in  the  said  feu 
contract^  the  obligations  resulting  from  which  were  adopted  by  them.  2.  The  special  terms 
of  xhe  clause  in  the  said  feu  contract  in  reference  to  David  Smith  and  his  successors 
maintaining  and  upholding  the  mill,  and  insuring  it  against  fire,  render  it  incumbent  on  the 
respondents,  not  merely  to  lay  out  the  sum  of  ^£900,  as  found  by  the  Court  below,  but  to  rebuild 
the  mill  and  other  buildings  which  were  destroyed  by  fire,  and  restore  the  subjects,  so  far  as 
practicable,  to  the  state  in  which  they  were  before  the  fire."  As  to  the  cross  appeal,  the  appeUant 
Dr.  Clark  submitted  it  ought  to  be  dismissed  as  incompetent,  because  it  had  been  presented  after 
the  lapse  of  the  statutory  period  of  two  years  from  the  date  of  the  signing  of  the  last  interlocutor 
appealed  from,  and  of  fourteen  days  from  and  after  the  first  day  of  the  meeting  of  Parliament 
for  the  despatch  of  business  next  ensuing  the  said  two  years,  contrary  to  the  provisions  of  6  Geo. 
IV.  c.  120^  §  25.  The  respondents,  the  City  of  Glasgow  Co.,  submitted  as  to  both  appeals, 
that  the  interlocutors  ought  to  be  affirmed  or  varied  for  the  following  reasons  : — ''  i.  Because 
even  assuming  that  the  obligations  in  question,  contained  in  the  original  feu  contract,  have 
been  adopted  by,  or  are  otherwise  effectual  against,  the  respondents,  there  are  no  grounds  for 
holding  that,  upon  a  sound  legal  construction  of  these  obligations,  they  can  be  required,  in  the 
circumstances  of  the  case,  to  do  more  than  lay  out  and  apply  the  sum  of  £<jioo  in  terms  of  the 
judgment  under  appeal.  2.  Because,  more  particularly,  the  mill  in  question  having  perished  by 
a  damnum  fatale,  the  respondents  are  not  tx>und  to  rebuild  and  restore  the  same  by  force  of 
the  clause  in  the  feu  contract,  which  takes  the  vassal  bound  to  uphold  and  maintain  the  mill  and 
houses  in  sufficient  working  condition,  and  in  a  proper  and  tenantable  state  of  repair.'' 

Lord  Adv,  Moncreiff,  and  Rolt  Q.C.,  for  appellant. — i.  First  Appeal. — The  respondents 
are  bound  by  the  obligations  undertaken  by  Smith,  the  original  vassal,  whatever  those  obliga- 
tions may  be  construed  to  be.  The  feu  duty  was  fixed  as  tfie  price  not  only  of  the  ground  but 
of  the  mill  built  thereon,  and  the  object  of  the  superior  was  to  obtain  adequate  security  for 
the  regular  payment  of  the  feu  duty.  The  obligation  to  maintain  and  uphold  the  mill  was 
accordingly  made  not  only  a  condition  of  the  feu  right,  but  was  made  part  of  the  reddendo^ 
and  this  reddendo  was  engrossed  in  the  sasine.  The  conditions  on  which  the  land  was  to  be 
held  were  thus  made  patent,  so  as  to  bind  singular  successors  infeft  in  the  land,  being  not 
only  made  part  of  the  reddendo,  but  being  constituted  a  real  burden.  There  are  many 
authorities  to  shew  that,  in  these  circumstances,  the  obligation  transmits  to  singular  suc- 
cessors.— Magistrates  of  Perth  v.  Stewart,  13  S.  iioo ;  Kirkland  v.  Gibson,  9  S.  590  and  i  D. 
Sup.  66  ;  Marquis  of  Abercom  v.  Grieve,  14  S.  168  ;  Tailors  of  Aberdeen  v.  Coutts,  13  S.  226, 
and  I  Rob.  Ap.  Ca.  296.  The  above  cases  shew  that  it  is  not  necessary  to  declare  the  obli- 
gation in  express  words  a  real  burden,  but  that  it  is  enough  if  it  is  in  its  nature  a  real  burden. 
The  same  law  exists  in  England,  for  where  a  purchaser  takes  with  notice  of  a  covenant  to  use 
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the  land  in  a  particular  way,  even  though  that  corenant  is  not  one  which  runs  with  the  land,  yet 
it  will  be  enforced  against  him. — Tulk  v.  Moxhay^  2  Phillips,  774 ;  Patching  v.  DubbinSy  i  Kay, 
I  ;  Coles  V.  Sim^  i  I^y,  56.  The  obligations  of  the  vassal  under  a  feu  contract  and  a  feu  charter 
are  entirely  the  same,  except  only  that  in  the  former  case  the  superior  has  a  more  direct  remedy 
against  the  vassal. — Hunter  v.  Boog^  13  S.  205.  The  rule  recently  laid  down  by  the  House  in 
Millar  w.  Small,  ante,  p.  222  ;  i  Macq.  Ap.  345  ;  25  Sc.  Jur.  334;  and  in  Royal  Bank  v.  Gardyne^ 
ante,  p.  245 ;  i  Macq.  Ap.  358 ;  25  Sc.  Jur.  399,  does  not  apply  to  the  present  case,  for  aground 
annual  is  not  a  real  right  of  feudal  property,  but  only  a  real  security  for  payment,  and  a  transaction 
between  debtor  and  creditor ;  and  the  distinction  between  a  ground  annual  and  a  feu  contract 
was  recognized  in  those  cases.  All  that  those  cases  shew  is  this,  that  a  personal  covenant 
entered  into  by  the  vassal  still  remains  in  him  after  he  sells  the  subjects,  and  that  the  purchaser 
is  not  himself  personally  liable  ;  but  it  seems  to  follow,  that  the  land  continues  still  liable.  It 
being  clear,  therefore,  that  the  respondents  are  bound  by  the  obligations  of  Smith,  the  question 
comes  to  be — ^What  was  that  obligation,  viz.  the  obligation  to  maintain  and  uphold  the  mill  ? 
It  is  well  settled  in  England  that  a  covenant  to  maintain  and  uphold  a  building  obliges  the 
covenantor  to  rebuild  in  case  of  accidental  fire. — Bulloch  v.  Dommitt,  6  T.R.  650;  Digby  v. 
Atkinson,  4  Campb.  275  ;  and  that  even  though  there  is  nothing  said  about  insurance.  But 
when  there  is  also  a  covenant  to  insure,  the  parties  clearly  must  have  meant  that  the  premises 
were  to  be  rebuilt  by  the  vassal,  otherwise  there  would  be  no  meaning  in  the  stipulation.  What 
is  so  well  settled  in  England  seems  to  be  equally  applicable  to  Scotland,  for  it  is  a  simple  matter 
of  construction,  and  turns  on  no  peculiarity  of  legal  doctrine. 

II.  Second  or  Cross  Appeal. — This  appeal  brought  against  us  by  the  respondents  was  not 
presented  within  the  statutory  period,  and  is  therefore  incompetent.  It  is  not  in  the  nature  of 
what  is  strictly  called  a  cross  appeal  at  all,  but  is  an  original  appeal,  directed  against  a  sub- 
stantive and  independent  finding  of  the  Court  below,  viz.  as  to  expending  the  jt90o.  The 
Statute  6  Geo.  iv.  c.  120,  §  25,  therefore,  is  applicable,  and  peremptorily  excludes  the  appeal. 

Sol. -Gen.  Bethell, ^^.nd.  Anderson  Q.C.,  for  respondents. — i.  First  Appeal. — ^The  defenders 
do  not  in  any  way  represent  Smith  the  original  feuar,  and  are  in  no  way  connected  with 
him,  except  that  the  title,  which  they  took  for  the  purpose  of  constituting  a  security  over 
the  land,  flowed  by  progress  from  him.  The  only  ground  of  liability  against  us  must 
therefore  arise  out  of  the  fact  of  our  holding  a  disposition  ex  facie  absolute,  and  our  infeftment 
thereupon.  The  obligations  in  the  deed,  however,  when  rightly  construed,  are  conceived 
in  the  proper  form  of  personal  obligations,  and  are  not  constituted  real  burdens  or  conditions, 
and  therefore  do  not  affect  us  as  onerous  singular  successors.  The  case  of  the  Tailors  of 
Aberdeen  v.  Coutts  laid  down  the  rule,  that  to  constitute  a  real  burden  it  must  be  clearly 
and  unambiguously  expressed.  It  cannot  be  said  that  that  is  so  here.  Even  if  the  vague 
expression,  "under  the  declarations,  conditions,  and  others,**  were  held  to  apply  to  the  obliga- 
tion to  maintain  the  mill,  still  it  does  not  clearly  set  forth  that  the  subject  itself  and  singular 
successors  were  to  be  affected,  and  not  merely  the  grantee  and  his  heirs.  The  burden,  therefore, 
lies  merely  on  the  party  on  whom,  by  its  own  constitution,  it  is  imposed — that  is,  on  Smith,  the 
original  vassal,  who  is  still  alive. — Martin  v.  Patterson,  Mor.  Pers.  and  Real  App.,  No.  5 ; 
Macintyre  v.  Masterton,  2  S.  664 ;  Bairds  Trustees  v.  Mitchell,  8  D.  464 ;  13  D.  982  ;  22  Sc. 
Jur.  257.  The  judgment  in  the  Tailors  of  Aberdeen  v.  Coutts  assumes  throughout,  that  if  an 
obligation  is  not  real  it  does  not  bind  singular  successors,  and  Lord  Corehouse  says  that  mere 
words  will  not  make  it  a  real  burden.  It  is  a  mistake  to  say,  that  the  obligation  is  made  part  of 
the  reddendo;  the  rent  is  reserved  in  the  usual  way,  and  the  obligation  is  merely  personal* 
Besides,  in  this  case  the  Court  below  proceeded  on  the  old  theory  of  Millar  v.  Small,  and 
Soofs  Trustees  v.  Peddle,  a  doctrine  now  exploded  by  the  recent  reversal  of  those  cases.  The 
obligation  to  maintain  the  mill  is  in  its  nature  a  restriction  in  the  use  of  the  land,  and,  as  such, 
ought  to  have  been  expressed  in  the  clearest  language,  if  intended  to  overcome  the  natiural  pre- 
sumption operating  against  it.  Neither  the  obligation  to  maintain  nor  to  insiu-e,  therefore,  can 
be  said  to  be  real  burdens,  and  we  cannot  be  l^und  either  to  rebuild  or  to  apply  the  ^900  to 
that  purpose.  The  obligation  in  a  lease  to  uphold  a  building  has  been  already  decided  not  to 
mean  that  the  tenant  was  to  rebuild  in  the  event  of  a  damnum  fatale. — Hunter  on  Leases  ; 
Bayne  v.  Walker,  3  Dow,  233  ;  York  Buildings  v.  Adam,  Mor.  10^127,  1  Elchies,  "Reparation, 
No.  3;"  Swinton  v.  M'Dougall,  l6th  Jan.  1810,  F.C. ;  Bell's  Diet.,  "Fire,"  and  references. 
It  is  said  the  case  of  Bayne  v.  Walker  was  the  case  of  a  lease,  but  a  feu  is  only  a  perpetual 
lease,  and  does  not  differ  except  in  name. 

II.  Seconder  Cross  Appeal. — Our  appeal  against  that  part  of  the  interlocutor  unfavourable  to 
us  is  a  cross  appeal,  and  incidental  to  the  original  appeal.  A  cross  appeal  is  necessary  where 
the  original  appeal  addresses  itself  only  to  part  of  the  interlocutor,  and  it  is  absolutely  necessary 
here,  in  order  to  bring  the  entire  question  before  the  House.  It  is  therefore  subject  to  the  rule 
applying  to  cross  appeals,  viz.  Standing  Order,  No.  104,  which  is,  that  the  cross  appeal  may  be 
presented  within  a  fortnight  after  the  answer  to  the  original  appeal  has  been  put  in. 

Cur,  adv.  vult. 
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Lord  Chancellor  Cranworth. — ^As  to  the  first  point  in  the  original  appeal,  namely, 
whether  the  contract  entered  into  with  Smith  ran  with  the  land^  and  became  binding  therefore 
upon  the  successive  purchasers,  all  the  Judges  were  clearly  of  opinion  in  favour  of  the  pursuer. 
They  all  thought  it  clear  that  the  obligations  which  were  originally  entered  into  by  Smith  were 
binding  on  all  who  came  in  through  or  under  him.  Upon  that  point  of  the  case  there  was  no 
room  for  any  doubt.  The  law  was  fully  considered  in  the  case  of  the  Tailors  of  Aberdeen  v. 
CouttSy  3  Ross  L.  C.  273.  The  question  there  was — whether  the  parties  were  bound  to  main- 
tain a  railing  round  a  square  which  was  formed  ?  The  purchasers  bound  themselves  to  contribute 
towards  the  pavement,  and  to  keep  the  railing  in  repair,  and  the  question  was — whether  the 
purchasers  under  the  original  takers  were  bound  by  that  contract  1  That  case  came  before  this 
House.  It  was  remitted  back  to  the  Court  of  Session,  in  order  that  all  the  Judges  might  be 
consulted  upon  it,  and  that  the  law  of  Scotland  upon  that  subject  might  be  well  considered,  and 
a  more  able  opinion  never  was  framed  than  that  which  came  up.  It  was  understood  to  have 
been  written  by  Lord  Corehouse.  The  opinion  was  returned  by  Lords  Gillies,  Mackenzie,  Core- 
house  and  Jeffrey,  and  the  House  concurred  in  their  view.  The  Judges  below  went  into  the 
subject  in  very  great  detail.  What  they  say  is  this  : — "  To  constitute  a  real  burden  or  condition 
either  in  feudal  or  burgage  rights,  which  is  effectual  against  singular  successors,  words  must  be 
used  in  the  conveyance  which  clearly  express  or  plainly  imply  that  the  subject  itself  is  to  be 
affected,  and  not  the  grantee  and  his  heirs  alone,  and  these  words  must  be  inserted  in  the  sasine 
which  follows  on  the  conveyance,  and  of  consequence  appear  upon  the  record.  In  the  next  place, 
the  burden  or  condition  must  not  be  contrary  to  law,  or  inconsistent  with  the  nature  of  the 
species  of  property — ^it  must  not  be  useless  or  vexatious."  ''  If  these  requisites  concur,  it  is  not 
essential  that  any  voces  signata  or  technical  form  of  words  should  be  employed.  There  is  no  need 
of  a  declaration  that  the  obligation  is  real,  that  it  is  debiium  fundi,  that  it  shall  be  inserted  in  all 
the  future  infeftments,  or  that  it  shall  attach  to  singular  successors.  It  is  sufficient  if  the  inten- 
tion of  the  parties  be  clear,  reference  being  had  to  the  nature  of  the  grant,  which  is  often  of 
great  importance  in  ascertaining  its  import.  Neither  is  it  necessary  that  the  obligation  should 
be  fenced  with  an  irritant  clause,''  &c.  ''  If  the  condition  is  one  usually  attaching  to  the  land  in 
a  feudal  or  burgage  holding — in  particular,  if  it  has  a  tractus  futuri  iemporis,  or  is  one  of  a 
continuous  nature,  which  cannot  be  performed,  and  so  extinguished  by  one  act  of  the  disponer 
or  his  heirs,  words  less  clear  and  specific  will  suffice  to  create  it  than  when  the  burden  appears 
to  be  of  a  personal  nature  ;  for  example,  the  payment  of  a  sum  of  money  once  for  all,  in  terms 
of  a  family  settlement."  So  they  go  on  to  give  various  indicia,  which  are  to  shew  whether  this 
is  meant  to  be  a  continuing  burden  attaching  upon  the  land,  or  whether  it  is  something  which  is 
meant  to  be  done  once  for  all  They  mention  different  instances,  and  they  give  them  all  as 
indicia  of  the  condition  coming  within  the  description  of  having  connected  with  it  a  tractus futitri 
temporis. 

Surely,  then,  nothing  can  more  clearly  indicate  perpetual  endurance  than  a  contract  to  main- 
tain and  uphold  a  building.  This  part  of  the  case  does  not  admit  of  any  doubt.  Indeed  the 
Judges  below  had  no  doubt  about  it.  It  is  impossible  to  suppose  that  the  superior  meant  to  look 
to  any  one  else  tlian  the  owner  of  the  lands  for  the  time  being  as  the  person  who  should  keep  the 
buildings  in  repair,  or  at  all  events,  he  certainly  intended  that  the  owner  should  be  always  liable, 
whether  the  original  feuar,  Smith,  and  his  heirs,  should  or  should  not  continue  liable.  On  this 
first  point  the  Judges  were  unanimous,  but  on  the  second  point  they  were  divided.  Lord 
FuUerton  thought  that  the  condition  did  impose  upon  the  respondents  the  duty  of  rebuilding, 
but  the  other  Judges  concurred  with  the  Lord  Ordinary,  and  held  that  a  loss  by  fire  was  a 
damnum  f (dale  to  which  the  condition  of  keeping  in  repair  did  not  extend. 

Upon  the  second  point,  I  confess  that  I  am  unable  to  concur  upon  this  point  with  the  majority 
of  the  Judges.  Construe  the  words  according  to  their  obvious  meaning,  and  there  is  no  doubt 
about  it.  That  is  the  interpretation  put  upon  the  words  in  England.  Upon  this  subject  it  is 
perhaps  almost  pedantry  to  cite  authority,  where  the  doctrine  is  so  well  known,  but  I  will  just 
refer  to  two  cases,  one  of  which  is  a  very  old  one,  in  which  the  principle  is  illustrated.  The  first 
is  a  case  which  occurred  during  the  civil  wars.     It  is  Paradise  v.  fane,  Alleyn,  26.     There  the 

Slaintiff  declared  upon  a  lease  for  years,  rendering  rent  at  the  four  usual  feasts  ;  and  for  rent 
ehind  for  three  years  ending  at  the  Feast  of  the  Annunciation,  21  Car.,  he  brought  his  action. 
The  defendant  pleaded,  that  a  certain  German  Prince,  by  name  Prince  Rupert,  an  alien  born 
enemy  to  the  king  and  kingdom,  had  invaded  the  realm  with  a  hostile  army  of  men,  and  with 
the  same  force  did  enter  upon  the  defendant's  possession,  and  him  expelled,  and  held  out  of 
possession  from  the  19th  July,  18  Car.,  till  the  Feast  of  the  Annunciation,  21  Car.,  whereby  he 
could  not  take  the  profits  :  and  that  was  set  up  as  a  defence  against  paying  the  rent.  The  plea 
was  resolved  to  be  insufficient,  and  amongst  other  reasons  this  was  given  : — "  It  was  resolved 
that  the  matter  of  the  plea  was  insufficient,  for,  though  the  whole  army  had  been  alien  enemies, 
yet  he  ought  to  pay  his  rent.  And  this  difference  was  taken,  that  where  the  law  creates  a  duty  or 
charge,  and  the  party  is  disabled  to  perform  it  without  any  default  in  him,  and  hath  no  remedy 
over,  there  the  law  will  excuse  him.    As  in  the  case  of  waste^  if  a  house  be  destroyed  by  tempest 
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or  by  enemies,  the  lessee  is  excused.  So  of  an  escape.  So  in  9  Ed.  III.,  16,  a  supersedeas  was 
awarded  to  the  justices,  that  they  should  not  proceed  in  a  cessavit  upon  a  cesser  during  the  war. 
But  when  the  party,  by  his  own  contract,  creates  a  duty  or  charge  upon  himself,  he  is  bound  to 
make  it  good,  if  he  may,  notwithstanding  any  accident,  by  inevitable  necessity,  because  he  might 
have  provided  against  it  by  his  contract.  And  therefore,  if  the  lessee  covenant  to  repair  a  house, 
though  it  be  burnt  by  lightning  or  thrown  down  by  enemies,  yet  he  ought  to  repair  it." 

The  case  of  Paradise  v.  Jane  is  a  leading  case,  and  proceeds  upon  very  intelligible  grounds. 
It  was  followed  by  a  case,  also  a  leading  case,  viz.  The  Earl  of  Chesterfield  v.  Duke  of  Bolton^ 
Comyn  R.  627,  in  which,  just  in  the  same  way,  there  was  a  covenant  to  keep  in  repair,  and  the 
property  was  burnt  down.  Secondly ^  "  It  was  argued  the  covenant  is,  he  shall  keep  in  repair, 
not  that  he  shall  rebuild,  and  therefore  it  could  not  be  the  intent  of  the  parties  to  bind  the 
defendant  beyond  the  common  and  ordinary  repair,  and  not  to  make  a  new  house,  if  by  accident, 
without  the  defendant's  default,  it  should  be  burnt  or  demolished."  That  was  the  argument. 
"  Sed  non  allocatur^  for  when  the  defendant  covenants  he  will  repair  and  keep  in  good  and 
sufficient  reparation  without  any  exception,  this  imports  that  he  should  in  all  events  repair  it,  and 
in  case  it  be  burnt  or  fall  down,  he  must  rebuild  it,  otherwise  he  doth  not  keep  it  in  good  and 
sufficient  reparation  ;  and  this  is  warranted  by  the  cases  cited,  which  shew  the  covenantor  must 
rebuild  if  necessity  require,  as  where  the  house  is  burnt  by  fire,"  &c.  That  was  followed  by 
a  much  more  recent  case,  viz.  Bulloch  v.  Dommitt^  6  T.R  650,  in  the  time  of  Lord  Kenyon,and 
in  that  case  the  doctrine  was  supposed  to  be  so  clear  that  Mr.  Baron  Wood,  then  at  the  bar, 
declined  to  argue  it. 

In  this  country  there  can  be  no  doubt  upon  the  question,  and  it  seems  very  strange  that  the 
same  words,  not  being  words  of  art,  should  have  one  meaning  south  of  the  Tweed  and  another 
meaning  north  of  the  Tweed.  There  is  no  authority  in  favour  of  such  a  proposition.  Reliance 
was  placed  upon  Bayne  v.  Walker y  3  Dow,  235,  but  it  was  not  a  case  as  to  the  meaning  of  words 
by  which  parties  had  bound  themselves,  but  a  decision  as  to  the  law  where  there  had  been  no 
express  contract.  There  the  question  was — Whether  a  landlord  was  bound  to  rebuild  a  house 
which  had  been  burnt  down  ?  It  was  held  that  he  was  not,  because  the  obligation  was  not  one 
which  he  had  entered  into  by  contract,  but  one  which  it  was  endeavoured  to  cast  upon  him  by 
law. 

It  is  extremely  important  to  leave  parties  to  use  their  own  language,  and  then  to  interpret  it 
according  to  its  natural  sense.  This  induces  care  and  accuracy  in  its  selection.  Lord  Eldon 
remarks  in  that  very  case  of  Bayne  v.  Walker,  that  it  will  be  the  fault  of  the  individuals  them- 
selves if  they  do  not  so  stipulate  in  their  contracts  as  to  make  the  judgment  of  law  attach  upon 
their  cases,  in  such  manner  as  they  by  their  covenants  may  choose  that  it  should  attach.  I  must 
observe  further,  that  I  think  there  is  great  force  in  Lord  Fullerton's  observations  as  to  the 
covenant  to  insure.  He  says — **This  is  a  contract  between  superior  and  vassal,  a  perpetual  feu, 
and  the  contingency  of  the  destruction  of  the  subject  was  contemplated  and  provided  against. 
The  obligation  to  uphold  the  building  was  also  perpetual.  Its  object  was  to  give  the  superior 
an  effectual  security  for  his  feu  duty,  and  for  the  purpose  of  preserving  that  security,  there  is  a 
clause  providing  that  an  insurance  of  £^^100  was  to  be  effected.  Now  I  really  do  not  see  what  is 
the  use  of  this  last  obligation  unless  the  mill  is  rebuilt.  There  seems  to  be  no  obligation  to 
pay  over  to  the  superior  the  sum  recovered  under  the  insurance.  I  think  the  obligation  imports 
that  the  vassal  is  bound  to  rebuild  the  mill,  and  to  keep  it  insured,  as  an  additional  security  for 
his  abihty  to  perform  the  leading  obligation  to  rebuild.  There  is  nothing  to  shew  that  the 
superior  has  any  right  to  the  sum  in  the  policy.  The  leading  obligation  is  the  obligation  to 
rebuild.  Without  it  the  obligation  to  insure  goes  for  nothing,"  That  covenant  to  insure,  as 
Lord  FuUerton  remarks,  would  have  no  meaning  or  object  if  the  feuar  were  not  liable  to  rebuild. 
The  covenant  to  insure  in  these  cases  does  not  impose  an  obligation  to  rebuild,  it  is  merely  an 
additional  security  to  the  superior,  by  securing  to  the  feuar  the  means,  to  a  certain  extent,  of 
performing  his  obligation.  Upon  that  point  I  may  refer  to  the  pithy  observation  of  Lord 
Ellen  borough  in  Digby  r.  Atkinson,  4  Camp.  275 — "The  covenant  to  insure  was  introduced  for 
the  security  of  the  landlord,  leaving  the  tenant  still  absolutely  liable  on  the  covenant  to  repair." 

No  authority  was  cited  shewing  that  these  words  ought  not  to  receive  their  natural  con* 
struction,  and  therefore  I  think  we  ought  to  interpret  them  according  to  Xhtix primd  fade  obvious 
import,  and  to  hold  that  the  respondents  are  liable  to  rebuild. 

With  regard  to  the  cross  appeal  against  Dr.  Clark,  in  so  far  as  the  interlocutor  related  to  the 
sum  of  £()oo  insurance,  I  am  clearly  of  opinion  that  it  is  out  of  time.  The  Statute  of  6  Geo.  iv. 
c.  120,  §  25,  is  decisive.  The  time  allowed  is  two  years,  and  up  to  the  first  fortnight  after  the 
commencement  of  the  ensuing  session  of  parliament.  I  need  not  go  into  the  details  of  the 
dates  exacti)',  but  it  is  quite  clear  that  the  cross  appeal  by  the  respondents  was  presented  after 
that  time,  and  there  is  no  exception  in  the  statute  as  to  cross  appeals.  I  must  remark,  further, 
that  I  think  this  appeal  is  not  m  any  fair  sense  a  cross  appeal — it  is  an  original  appeal,  which 
the  appellants  would  probably  not  have  thought  it  politic  to  bring  but  for  the  other  appeal  of 
Dr.  Clark ;  but  that  does  not  make  it  a  cross  appeal.    The  standing  order  to  which  we  have 
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been  referred,  No.  1049  and  which  says  that  every  cross  appeal  shall  be  lodged  within  a  fortnight 
after  the  cases  are  delivered  in  answer  to  the  original  appeal,  cannot  enlarge  the  time  positively 
fixed  by  act  of  parliament.  The  object  of  the  order  was  to  limit,  not  to  enlarge,  the  time  for 
cross  appeals. 

What  I  move,  therefore,  on  the  first  appeal,  is  to  reverse  the  interlocutor  of  the  Lord 
Ordinary  and  of  the  Court  of  Session,  and  to  declare  that  the  respondents  are  liable  to  rebuild 
the  miU  and  other  buildings  destroyed  by  fire,  and  with  that  declaration  remitting  the  case  to  the 
Court  of  Session,  and  to  dismiss  the  second  appeal  with  costs. 

Lord  Brougham  said  he  entirely  agreed. 

Mr.  Bolt  asked  that  the  respondents  might  have  the  security  of  the  £900  insurance  money. 

Lord  Chancellor. — I  have  nothing  to  say  to  that.  All  I  can  say  is,  that  upon  the  first 
appeal  the  interlocutors  will  be  reversed,  with  a  declaration  that  the  respondents  are  bound  to 
rebuild ;  and  that  the  second  appeal  will  be  dismissed  with  costs.  I  had  better  say  nothing 
about  the  ;£9oo.  The  stipulation  about  the  £^100,  as  Lord  Ellenborough  remarked,  was  only 
that  the  tenant  might  have  the  means  of  performing  his  other  covenant 

First  appeal — Interlocutor  reversed  with  a  declaration,  and  cause  remitted. 

Second  Appeal — Dismissed  with  costs. 
Deans  and  Rogers,  Appellants  Solicitors, — Richardson,  Loch  and  Maclaurin,  Respondent^ 
Solicitors. 
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Jeremiah  Borrows  and  Co.,  Appellants,  v.  J.  C.  Colquhoun  and  Another, 

Respondents. 

Landlord  and  Tenant — Lease  excluding  Assignees — Bankruptcy  of  Tenant — Colourable  Title 
of  Possession — Interdict— Process — By  a  tenant  of  a  coal  mine  under  a  lease  which  excluded 
*'  subtenants,  assignees  and  creditors,^*  except  with  consent  of  the  landlord,  was  sequestrated 
during  its  currency.  A  the  landlord  refused  to  admit  the  trustee,  and  B  continued  in  possession^ 
paying  rent  in  his  own  name.  B  afterwards  assumed  a  partner  who  advanced  capital,  and 
they  worked  the  mine  under  the  style  of  B  and  Co.  They  paid  the  rent  half -yearly  to  A*s 
factor,  who  gaive  them  receipts  bearing  to  be  for  rent  of  the  colliery,  "  as  due  by  B  and  Co.**  B 
and  Co.  so  continued  in  possession  cdfout  two  years,  when  A  and  the  trustee  on  Bs  estate 
presented  a  joint  petition  to  the  Sheriff  for  summary  interdict  to  remove  B  and  Co.  between 
terms. 

Held  (reversing  judgment),  That  A  had  so  recognized  the  possession  of  B  and  Co.,  that 
he  could  not  question  their  title  by  interdict,  whatever  other  remedy  he  might  have,  CLnd  that  it 
made  no  difference  that  B*s  trustee  joined  in  the  petition} 


Jeremiah  Borrows,  one  of  the  appellants,  became  tenant  of  a  coal  pit  in  the  lands  of  Dryflaty 
belonging  <o  J.  C.  Colquhoun,  under  missives  of  lease,  dated  Oct.  1843,  the  endurance  of  the 
lease  to  be  14  years.  There  was  an  express  stipulation  excluding  subtenants,  assignees  and 
creditors,  unless  with  the  consent  of  the  laoidlord. 

On  24th  Feb.  1848  the  estates  of  Borrows  were  sequestrated.  The  landlord  at  first  declined 
to  relinquish  his  right  of  excluding  the  trustee  from  taking  possession  of  the  subjects,  and 
Borrows  remained  in  possession  from  the  date  of  his  sequestration  in  1848  until  February  1850. 
On  19th  Feb.  1850  the  trustee  on  the  sequestrated  estate  entered  into  a  written  agreement  with 
the  landlord,  whereby  the  former  renounced  the  lease  to  the  landlord  as  from  that  date.  That 
agreement  contained  this  narrative  : — ''And  whereas  the  said  lease  contained  a  clause  excluding 
assignees,  subtenants  and  creditors,  which  exclusion  the  landlord  declined  to  relinquish,  where- 
fore the  bankrupt  continued  the  using  of  the  engine,  machinery,  and  colliery  utensils,  and  the 
working  of  the  coal  after  the  sequestration,  by  sufferance  of  the  trustee  and  the  creditors  :  And 
whereas  a  considerable  amotmt  of  arrear  of  rent  was  owing  at  the  date  of  the  sequestration,  and 
the  rent  of  the  first  half  of  the  current  year  has  also  fallen  into  arrear,  although  some  payments 
were  made  to  the  landlord  by  or  on  behalf  of  the  bankrupt,  for  or  to  account  of  rents  falling  due 
on  and  after  15th  July  1848,  being  the  first  term  after  the  sequestration,  under  reservation  of  the 
claim  for  prior  arrears,"  &c. 

Previous  to  the  date  of  this  agreement,  viz.  in  Dec.  1848,  Borrows  had  taken  into  partnership 

^  See  previous  report  14  D.  791;  24  Sc.  Jur.  443.        S.C.  i  Macq.  Ap.  691  :  26  Sc  Jur.  641. 
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Arthur  Connor,  who  was  to  advance  capital  and  to  have  half  the  profits  of  the  working  of  the 
mine.  They  traded  under  the  style  of  Borrows  and  Co.,  and  had  continued  to  pay  the  rent 
regularly  every  half-year  to  the  factor  of  Mr.  Colquhoun.  The  receipts  were  in  the  following^ 
terms  : — 

^^  Killermontf  iitk  Aug.  1848. — Received  from  Mr.  Arthur  Connor,  on  account  of  T.  Borrows, 
the  sum  of  £lo,  as  the  half-year's  fixed  rent  of  Dryflat  Colliery,  due  on  the  15th  July  last, 
reserving  prior  arrears. 

(Signed)  Robert  Brown." 

'*7M  Feb.  1849. — Received  from  A.  Connor  /50,  being  payment  of  the  half-year's  rent  of 
Dryflat  Colliery  up  Jo  isth  Jan.  last,  as  due  by  y.  Borrows  6y*  Co.  Robert  Brown." 

The  other  receipts  were  in  the  same  terms,  being  all  for  rent  "  as  due  by  Jeremiah  Borrows 
and  Co." 

Simultaneously  with  the  agreement  between  the  trustee  and  the  landlord,  viz.  in  Feb.  1850, 
these  two  parties  joined  in  presenting  a  petition  to  the  Sheriff,  '^  to  prohibit,  mterdict  and 
discharge  ".  Borrows  and  Connor,  and  all  and  sundry  their  servants,  from  intromitting  with  or 
using  the  machinery  or  minerals,  and  to  turn  them  out  of  the  premises. 

The  Sheriff-substitute  appointed  a  copy  of  the  petition  to  be  served  upon  Borrows  and  Co., 
ordaining  them  to  lodge  answers  in  three  days,  *'  and  in  the  meantime  granted  interdict  as 
craved,  till  the  future  orders  of  the  Court."  Borrows  and  Co.  were  thus  at  once  ejected.  The 
Sheriff  refused  to  recall  the  interim  interdict.  Borrows  and  Co.  then  advocated  the  cause  to  the 
Court  of  Session,  and  prayed  for  a  recall  of  the  interim  interdict.  A  record  was  made  up  in  the 
Court  of  Session  on  that  question,  but  no  record  was  made  up  on  the  merits. 

The  Lord  Ordinary  (Cowan)  recalled  the  interlocutor  of  the  Sheriff,  and  dismissed  the  petition 
for  interdict,  ''as  an  illegal  and  incompetent  interference  with  the  actual  possession  of  the 
premises  at  the  time  of  its  presentation."  The  Second  Division,  however,  repelled  the  reasons 
of  advocation,  remitted  the  cause  to  the  Sheriff,  with  instructions  to  grant  the  prayer  of  the 
petition,  and  to  declare  the  interdict  perpetual.  Borrows  and  Co.  now  appealed  against  their 
interlocutor. 

The  appellants,  in  their  printed  case^  contended  for  a  reversal  on  these  grounds : — "  i. 
Because  tne  tenant,  though  bankrupt,  was  entitled  to  continue  in  possession  of  the  subjects  under 
the  lease,  provided  he  paid  the  rent  regularly,  and  performed  the  other  stipulations  in  the 
contract.  2.  There  was,  at  least,  a  yearly  tenancy  established,  and  the  landlord  and  trustee 
were  not  entitled  to  eject  the  appellants  summarily  during  the  currency  of  a  term.  3.  The 
summary  application  for  interdict  was  an  incompetent  procedure,  and  the  interim  interdict  was 
an  illegal,  unwarranted  interference  with  the  possession  of  the  premises." 

The  respondents  relied  on  these  grounds  : — "  i.  By  the  sequestration  of  Borrows,  the  lease  of 
the  Dryflat  Colliery,  and  the  whole  machinery  and  utensils  therein,  belonging  to  him,  were 
transferred  to  and  vested  in  the  trustee,  and  the  trustee  was  entitled  to  dispose  of  them  with  the 
consent  of  Mr.  Colquhoun,  the  proprietor,  without  any  interference  on  the  part  of  the  appellants. 
2.  The  appellants  never  having  obtained  any  assignation  or  other  legal  title  to  the  written  lease 
of  the  colliery,  or  to  the  machinery,  had  no  right  to  use  or  interfere  with  these  subjects  in  any 
way,  and  after  the  arrangement  entered  into  in  Feb.  1850,  whereby  the  lease  was  renounced,  and 
the  machinery  made  over  to  the  proprietor,  the  respondents  were  entitled  to  an  interdict  against 
the  appellants  in  the  terms  prayed  for  in  the  original  petition." 

SoL'Gen,  Sir  R.  Bethell^  and  Roll  Q.C.,  for  appellants. 

The  Scotch  Sequestration  Act  2  and  3  Vict.  c.  41  passes  to  the  trustee  only  what  the  bank- 
rupt could  himselr  transfer,  and  this  lease,  therefore,  did  not  pass  to  the  trustee. — i  Bell's  Com. 
77,  81  ;  2  Hunter  L.  &  T.  542,  6  ;  Duke  of  Buccleugh  v.  Elliot^  M.  10,329 y  Cuninghame  v. 
Hamilton^  M.  10,410/  Crauford  v.  Maxwell^  M.  15,307  ;  Roberts  v.  Wallace^  5  D.  760.  The 
bankruptcy  did  not  destroy  the  bankrupt's  right  to  the  lease. — Crauford  v.  Maxwell ^  supra; 
Taylor  v.  Fairli^s  Trustees^  6  W.S.  301.  But  whatever  may  have  been  the  effect  of  the 
sequestration,  and  whether  it  put  an  end  to  the  lease  or  not,  it  was  clear  that  the  landlord  here 
consented  to  allow  the  bankrupt  to  continue  in  possession.  This  appears  from  the  terms  of  the 
receipts  for  rent  during  the  two  years  following  the  sequestration.  Those  receipts  bear  that  the 
rent  received  was  "  the  rent  due  for  the  colliery  by  Borrows  and  Co."  The  landlord  thus,  in  the 
most  express  manner,  recognized  the  possession  not  only  of  Borrows,  but  of  a  third  person,  viz. 
Connor,  his  partner.  That  of  itself^  amounts  to  homologation,  and  the  landlord  could  not 
challenge  the  bankrupt's  right  of  possession  during  the  residue  of  the  lease. — Maule  v.  Robb^ 
Hume's  Dec.  835  ;  Robb  v.  M^Tier,  ibid.  But,  at  all  events,  it  clearly  amounted  to  tacit 
relocation  for  a  year.     It  is  well  established  that  the  receipt  of  rent  created,  or  rather  implied,  a 

f  early  tenancy. 
Lord  Chancellor. — There  may  be  tacit  location  as  well  as  tacit  relocation.] 
The  landlord  accordingly  could  not  put  an  end  to  the  tenancy  except  in  the  usual  and  legal  way. 
It  is  therefore  absurd  to  say  that  there  was  no  colour  of  title  under  which  Borrows  and  Co.  held 
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possession.  A  proceeding  by  summary  interdict  was  accordingly  entirely  incompetent.  Fife 
F'erry  Trustees  v.  Magistrates  of  Dysarty  6  S.  265  ;  Dunoon  Presbytery  v.  Campbell,6T>.  1262  ; 
Blackburn  v.  Finiay^  10  D.  598.  That  extraordinary  remedy  is  in  its  very  nature  confined  to 
cases  where  the  usual  processes  of  the  law  would  be  too  slow  to  prevent  remediless  injury  during 
the  judicial  inquiry.  But  there  was  no  pretence  for  saying  that  any  such  injury  would  be  done 
by  our  continuing  in  possession.  The  landlord'  did  not  allege  that  we  were  dismantling  the 
colliery.  The  landlord  might  have  brought  his  action  of  removing,  but  he  had  no  right,  by  the 
law  either  of  Scotland  or  of  any  civilized  country,  to  turn  the  tenants  out  at  a  moment's  notice  in 
such  circumstances.  Even  if  we  had  paid  a  week's  rent,  we  could  not  be  thus  summarily  ejected. 
The  Lord  Ordinary,  therefore,  took  the  right  view  of  this  case  when  he  dismissed  the  petition  of 
interdict ;  and  the  interlocutor  of  the  Second  Division  ought  to  be  reversed. 

jR.  Palmer  Q.C.,  and  Anderson  Q  C,  for  respondents. — The  effect  of  the  sequestration  was  to 
transfer  to  the  trustee  all  the  right  and  title  which  Borrows  had  to  the  lease  and  machinery. 
The  authorities  cited  by  the  other  side  to  the  contrary  refer  to  notour  bankruptcy,  which  is  quite 
distinct  from  sequestration  under  the  statute .  Borrows  could  thus  derive  no  benefit  from  the 
lease,  for  all  that  he  had  or  could  acquire  vested  in  the  trustee.  As  against  the  trustee,  there- 
fore, Borrows  had  no  title  to  the  lease,  and  the  trustee  could,  at  a  moment's  notice,  interdict  him 
from  intromitting  with  the  materials.  All  that  Borrows  did  was  the  result  of  mere  suflfemnce  on 
the  part  of  the  trustee,  such  as  often  happens  during  the  interval  that  elapses  before  a  trustee  can 
advantageously  sell  the  bankrupt's  interest  in  the  subjects.  As  Borrows,  therefore,  had  no  right 
in  his  own  person,  he  could  assign  or  communicate  none  to  Connor  or  any  other  person.  Nor 
did  the  landlord  ever  grant  any  new  lease  to  Borrows.  As  Borrows,  therefore,  lost  all  right  in 
the  old  lease,  and  obtained  no  new  lease,  he  had  no  colourable  title  of  possession.  It  was  said 
the  receipts  recognized  his  title,  but  that  is  an  extravagant  inference,  and  it  has  never  been  held 
that  such  expressions  in  a  receipt  amount  to  a  formal  assignation  of  the  lease.  Such  a  tide 
would  obviously  be  too  slender  to  ground  upon.  —  Maxwell  v.  Grierson^  Hume's  Dec.  849 ; 
Campbell  v.  Robertson^  ibid.  Besides,  the  receipts  were  not  granted  by  the  landlord,  and  there  is 
nothing  to  shew  that  he  ever  was  aware  of  them. 

Cur,  adv.  vult. 

Lord  Chancellor  Cranworth. — After  considering  this  case  with  a  good  deal  of  attention, 
I  have  come  to  the  conclusion,  that  the  view  taken  of  it  by  the  Lord  Ordinary  was  right,  and 
that  the  decision  of  the  Inner  House  was  erroneous.  The  Lord  Ordinary,  in  the  very  care^l 
and  useful  note  appended  to  his  interlocutor,  thus  lays  down  the  law  : — '^  Where  an  attempt  is 
made  or  threatened  to  interfere  with  the  existing  state  of  possession,  or  to  exercise  some  supposed 
power,  or  to  do  some  act  which  might  prejudice  or  affect  the  due  consideration  and  ascertamment 
of  the  legal  rights  of  parties,  an  application  for  interdict  is  the  proper  remedy  which  the  law 
recognizes  for  the  protection  of  interests  that  might  suffer  if  left  unprotected.  This  summary 
rem^ial  procedure,  however,  cannot  be  competently  resorted  to,  when  the  state  of  possession 
cannot  trul>r  be  alleged  to  have  been  inverted  or  innovated  upon,  or  to  be  endangered,  and  when 
the  actual  rights  of  the  contending  parties  permit  of  being  made  the  subject  of  judicial  deter- 
mination in  the  ordinary  and  accustomed  form  of  action  for  the  trial  of  competing  rights  and 
claims.  Judged  by  this  test,  the  Lord  Ordinary  is  of  opinion  that  the  application  for  interdict 
in  this  case  was  not  justified  by  the  circumstances  in  which  it  was  made,  and  was  incompetently 
resorted  to  by  the  respondents."  Now  this  enunciation  of  the  law  is  expressly  approved  of  by 
the  Judges  of  the  Inner  House,  but  they  say  that  it  is  not  applicable  to  this  case,  because  there 
was  no  colour  of  title  in  Borrows  and  Connor,  who  had  merely  possession  as  the  servants  of  the 
trustee.  That,  however,  1  consider  an  entirely  erroneous  opinion.  At  the  date  of  the  sequestra- 
tion Borrows  was  in  the  condition  of  a  party  who  had  assigned  to  his  trustee.  The  landlord,  by 
the  express  terms  of  the  contract,  was  not  bound  to  accept  the  trustee  ;  in  fact,  he  refused  to  do 
so.  Borrows  was  permitted  both  by  the  landlord  and  the  trustee  to  remain  in  possession  for 
two  years.  The  sequestration  took  place  in  February  1848,  and  the  next  rent,  which  became 
due  on  the  15th  July  /oUowing,  was  paid  to  Mr.  Brown,  the  agent  for  Mr.  Colquhoun,  and  a 
receipt  was  given  in  these  words — (reads  receipt  of  nth  Aug.  1848). 

Before  the  next  rent  became  due,  which  would  be  on  15th  January  1849,  21  contract  of 
copartnership  was  entered  into  between  Borrows  and  Connor,  who  was  his  brother  in  law.  The 
terms  of  that  partnership  are  not  material,  but  it  was  a  partnership  by  which  Connor  agreed  to 
ftumish  capital  for  the  purpose  of  working  the  mines,  and  those  two  parties  were  to  work  them 
in,  partnership  together.  It  is  not  necessary  to  go  into  the  question,  how  far  it  was  competent  to 
the  bankrupt  to  oo  this,  so  as  to  gain  any  benefit  to  himself  at  the  expense  of  the  trustee  under 
the  sequestration.  Probably  it  was  not  competent  for  him  to  do  so ;  but,  in  point  of  fact,  he  did 
enter  into  the  contract  with  Connor,  who  being  a  wealthy  man,  was  to  supply  the  capital,  and 
the  mine  was  to  be  worked  by  them  for  their  joint  interest,  according  to  the  terms  of  their 
stipulation.  Accordingly,  when  the  next  half  year's  rent  became  due  on  the  15th  January  1849, 
Connor  paid  that  rent  on  accoimt  of  himself  and  his  partner,  and  he  took  a  receipt  from  Mr. 
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Brown,  the  agent  of  Mr.  Colquhoun,  in  these  terms — (reads  receipt,  dated  7th  Feb.  1849).  So 
in  the  very  same  way  the  rent  which  accrued  on  15th  July  1849  was  paid — not  all  in  one  payment, 
as  they  seem  to  have  been  in  difficulty  at  the  time,  but  in  two  payments,  making  altogether  £46, 
the  balance  being  allowed  for  deductions.  In  that,  as  in  the  former  instance,  they  obtained  a 
receipt  from  the  agent  of  Mr.  Colquhoun,  the  money  being  paid  by  Connor  ''as  due  by  Jeremiah 
Borrows  and  Co.'*  These  receipts  were  given  on  five  different  occasions.  Now  it  may  be  that 
the  partnership  was  void  as  against  the  trustee  under  the  sequestration,  or  it  may  be  that  all 
profits  made  would  be  for  the  benefit  of  the  trustee,  but  the  fact  undoubtedly  was,  that  such  a 

Eartnership  was  created,  and  that  the  rent  was  paid  by  Connor  for  the  company,  and  so  accepted 
y  the  landlord  on  several  occasions.  I  am  clearly  of  opinion,  therefore,  that  this  gave  a  title 
of  possession  against  the  landlord,  which  could  not  be  questioned  by  interdict. 

It  was  objected  by  the  counsel  for  the  respondents,  that  there  was  no  proof  of  this  partnership, 
or  of  their  tenancy  or  occupation  having  ever  been  recognized  by  Mr.  Colquhoun,  inasmuch  as 
the  payment  had  been  made  only  to  his  factor  or  agent.  But,  in  my  opinion,  it  would  be  a  very 
dangerous  doctrine  to  hold  that  gentlemen  absenting  themselves  from  their  property,  and  leaving 
an  agent  to  manage  in  their  stead,  are  not  to  be  bound  by  their  acts  in  a  transaction  of  so 
ordinary  a  nature  as  this.  Such  a  remark  is  all  the  more  applicable  in  the  present  case, 
especially  when  it  is  found  that  Mr.  Colquhoun  has  in  the  strongest  way  recognized  the  same 
party  as  his  agent  in  this  matter;  for  the  very  petition  to  the  Sheriff  in  February  1850  was 
signed,  not  by  Mr.  Colquhoun  himself,  but  by  his  factor,  who  was  authorized  to  bind  him— the 
same  factor  who  signed  the  receipts. 

It  is  obvious  from  the  passage  read  from  the  Lord  Ordinary's  note,  that  an  interdict  in 
Scotland  is  very  analogous  to  an  English  injunction.  If  the  landlord  could  not  remove  the 
tenant  by  that  kind  of  process,  as  I  think  he  clearly  could  not,  it  appears  to  me  that  the  union  of 
the  trustee  with  him  could  make  no  difference.  Supposing  Borrows,  instead  of  working  the  mine, 
which  he  had  held  since  the  bankruptcy,  had  got  possession  by  contracting  with  the  ^ndlord  of 
some  other  mine,  he  could  only  work,  it  may  be,  for  the  benefit  of  the  creditors,  but  still  he 
could  not  be  removed  by  interdict  at  the  instance  of  the  trustee.  In  this  case  I  think  the  Judges 
below  have  not  given  sufficient  weight  to  the  recognized  possession  of  Borrows  and  Co.  It  may 
be  that  they  have  no  title  to  resist  an  action  of  removing,  and  that  they  are  accountable  to  the 
trustee  for  all  the  profits ;  but  that  is  not  the  question.  The  question  is,  whether,  in  such  a  case 
as  this,  the  tenant  can  properly  be  removed  by  interdict  ?  I  entirely  agree  with  the  view  taken 
by  the  Lord  Ordinary,  that  the  tenant  could  not  be  so  removed ;  and  I  accordingly  move  your 
Lordships  to  reverse  the  interlocutor  of  the  Court  of  Session,  and  affirm  that  of  the  Lord 
Ordinary. 

I  may  mention  that  Lord  Brougham,  who  was  present  during  the  argument  in  this  case,  and 
has  read  the  notes  I  drew  up  for  my  own  guidance,  requested  me  to  intimate  his  full  concurrence 
in  these  observations. 

Interlocutor  of  Inner  House  reversed;  and  that  of  the  Lord  Ordinary  affirmed, 
Robertson  and  Simson,  Appellants  Solicitors, — Richardfson,  Loch  and  Maclaurin,  Respondent^ 
Solicitors, 
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King's  College  of  Aberdeen,  Appellants,  v.  Lady  James  Hay  and  Husband, 

Respondents, 

Feu  Charter — Bond  of  the  Vassal  for  Feu  Duty— Perpetual  Obligation— Feudal  Relation — 
Construction — A  bought  lands  for  a  certain  feu  duty  from  B  at  a  public  roup,  and,  in  terms  of 
the  articles,  gave  a  bond,  binding  himself  "  A  his  heirs,  executors  and  successors,**  to  pay  the 
said  feu  duty  for  ever,  C  joined  as  cautioner  for  A,  but  binding  himself  only  for  ten  years. 
The  bond  bore  to  be  in  pursuance  of  the  articles  of  roup,  B  afterwards  granted  a  feu  charter 
to  A,  which  narrated  the  granting  of  the  bond,  and  bore  to  be  in  implement  of  the  articles  of 
roup,  and  A  was  duly  infift  under  this  charter. 

Held  (reversing  judgment).  That  A  and  his  general  representatives  continued  liable  for  ever  for 
thepaymetit  of  the  feu  duty,  notwithstanding  their  alienation  of  the  feu, ^ 

The  appellants,  the  King's  College  of  Aberdeen,  on  28th  May  1818,  being  heritable  pro* 

1  See  previous  report  14  D.  675;  24  Sc.  Jur.  342,        S.  C.  i  Macq.  Ap.  526:  26  Sc.  Jur.  643. 
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prietors  of  the  lands  of  Bankhead,  exposed  the  same  for  sale  by  public  roup,  for  a  feu  duty  of 
money  and  victual 

The  articles  of  roup  provided. — ''  Tertto^  The  person  who  shall  be  preferred  to  the  purchase 
of  the  said  lands  shall  be  obliged,  within  fourteen  days  after  the  roup,  to  grant  a  personal  bond 
to  the  exposer*s  constituents,  with  sufficient  security,  to  their  satisfaction,  for  the  regular  and 
punctual  payment  of  the  foresaid  yearly  money  and  victual  feu  duty,  at  the  terms  before 
mentioned,  for  the  space  of  ten  years  from  the  term  of  Whitsunday  last,  with  the  legal  interest 
of  each  term's  payment  thereof  from  the  time  the  same  becomes  due  till  paid,  and  a  fifth  part 
more  of  hquidate  penalty  in  case  of  failure;  and  which  personal  bond  shall  also  contain  an 
obligation  on  the  purchaser  and  his  heirs  and  successors  for  the  regular  and  punctual  payment 
of  the  said  yearly  feu  duty  in  all  time  from  and  after  the  expiry  of  the  said  ten  years,  with  interest 
and  penalty  as  aforesaid ;  and  in  case  the  purchaser  shall  fail  in  granting  such  bond,  he  shall  not 
only  forfeit  his  interest  in  the  purchase,  but  also  the  sum  of  £\ooo  sterling  of  liquidate  penalty. 
QnartOf  Upon  the  purchaser's  granting  a  personal  bond  as  aforesaid,  the  exposer  becomes  bound, 
and  obliges  himself  that  the  Principal  and  Professors  of  said  College,  or  a  majority  of  them, 
shall  execute  and  deliver  to  the  purchaser  a  charter  to  the  foresaid  lands,  &c.,  in  favour  of  him, 
his  heirs  and  assignees,  containing  a  right  to  the  rents,  maills  and  duties  of  the  said  lands,  &c.» 
in  all  time  from  and  after  the  term  of  Whitsunday  last  past  in  this  present  year,  which  is  hereby 
declared  to  be  the  term  of  the  purchaser's  entry  thereto,  but  with  and  imder  the  burden  of  the 
yearly  feu  duty  before  mentioned,  and  these  provisions  and  declarations,"  &c.  ''And  further, 
that  every  heir  and  singular  successor  acquiring  right  to  the  said  lands  and  others,  or  any  part 
thereof,  shall  be  obliged,  within  six  months  thereafter,  to  take  out  a  charter  or  entry  upon  their 
own  expenses  from  the  Principal  and  Professors  of  said  College  as  superiors,  and  to  grant  a 
personsd  obligation,  if  required,  for  payment  of  the  said  feu  duties." 

Mr.  Duncan  Davidson  attended  the  sale,  and  purchased  the  lands  for  James  Forbes  of  Seaton, 
at  a  feu  duty  of  ;£502,  and  of  fifty  bolls  of  best  bear.  Mr.  Forbes,  with  Mr.  Davidson  as 
cautioner,  thereafter,  on  12th  Aug.  following,  executed  a  bond,  which,  after  narrating  the 
purchase  and  the  above  articles  of  roup,  proceeded  thus : — ''  I,  the  said  James  Forbes,  the 
purchaser  of  the  foresaid  lands  and  others,  do  hereby,  in  implement  of  the  said  articles  of  roup, 
so  far  as  incumbent  on  me,  bind  and  oblige  myself,  my  heirs,  executors  and  successors,  duly  and 
regularly  to  make  payment  to  Dr.  Jack,  &c.,  the  sum  of  £102  of  money  feu  duty  for  the  said 
lands  and  others,  at  the  term  of  Martinmas  yearly,  and  of  the  price  of  fifty  bolls  of  best  bear, 
conform  to,  &c. ;  and  so  to  continue  in  payment  at  the  terms  above  mentioned  in  all  time 
thereafter,  with  a  fifth  part  more  of  each  term's  payment  of  liquidate  penalty  in  case  of  failure 
of  punctual  payment,  and  the  legal  interest  thereof  during  the  not  payment ;  and  for  and  with 
the  said  James  Forbes  as  principal,  I,  the  said  Duncan  Davidson,  as  cautioner,  bind  and  oblige 
myselfi  my  heirs,  executors  and  successors,  for  the  true  and  punctual  payment  of  the  said  yearly 
feu  duty,  money  and  victual,  at  the  terms  above  specified,  during  the  space  of  ten  years  from  the 
said  term  of  Whitsunday  last,  as  well  as  for  the  penalties  and  interest  above  specified  in  case  of 
failure ;  and  I,  the  said  James  Forbes,  bind  and  oblige  myself  and  my  foresaids  to  free  and 
relieve  the  said  Duncan  Davidson,"  &c. 

On  the  23d  Oct.  181 8  the  College  granted  a  feu  charter  in  favour  of  Mr.  Forbes,  which 
narrated  the  purchase  and  the  execution  of  the  bond.  Mr.  Forbes  was  duly  infeft  on  this 
charter,  and  died  in  1842.  His  only  child.  Lady  James  Hay,  was  infeft  on  a  precept  of  dare 
constat.  She  and  her  husband  sold  the  subjects,  in  1 847,  for  ^30^  to  James  Gauld,  who  was  duly 
infeft,  and  then  charged  the  College  to  enter  him  as  their  vassal  The  College  suspended  the 
charge,  and  thereafter  raised  the  present  action  against  Lady  James  Hay  and  husband,  conclud- 
ing "that  the  heirs,  executors  and  successors  whomsoever  of  the  said  Lady  Hay,  and  all  others, 
the  heirs,  executors  and  successors  of  the  said  deceased  James  Forbes,  now  are,  and  shall 
continue  personally  liable  for  payment  of  the  said  feu  duty." 

The  Lord  Ordinary  (Wood)  held  that  Lady  Ha/s  liability  as  the  representative  of  James 
Forbes  did  not  cease  on  her  selling  the  land  to  Gauld,  but  that  the  obligation  in  the  bond  was  a 
personal  obligation,  which  continued  notwithstanding  the  disruption  of  the  feudal  relation  of 
superior  and  vassal  in  the  lands.  Another  case  involving  the  same  point,  viz.  Browf^s  Trustees 
V.  Webster^  occurred  at  the  same  time,  and  the  two  cases  were  argued  before  all  the  Judges, 
when  ultimately  a  majority  of  eight  to  five  of  the  whole  Judges  held  that  Lady  Hay's  liability 
had  ceased.    Against  that  decision  the  King's  College  appealed  to  the  House  of  Lords. 

The  appellants,  in  \h€\x  printed  case^  contended  that  the  interlocutor  ought  to  be  reversed  for 
the  following  reasons  :— **i.  Because  the  covenant  of  James  Forbes,  the  original  feuar,  to  pay 
the  feu  duties,  constituted  the  valid  and  effectual  contract  between  the  appellants  and  him,  and 
neither  he  nor  his  heirs  or  successors  had  any  power  to  destroy  this  contract,  or  discharge 
themselves  from  payment  or  performance  by  a  sale  of  the  land,  or  by  any  other  act  to  which  the 
appellants  were  not  consenting  parties.  2.  Because  the  respondents,  as  representing  James 
Forbes,  are  liable  under  his  express  contract  for  the  feu  duties.  3.  Because  this  liability  of  the 
respondents  would  be  established,  even  though  the  covenant  or  obligation  of  Forbes  had  been 
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incorporated  in,  and  had  formed  part  of,  the  feudal  grant,  inasmuch  as  a  privity  of  contract  would 
thereby  have  been  established,  which  would  endure  until  both  parties  to  it  should  concur  in  its 
discharge.  4.  Because  there  is  no  analogy  between  the  present  case  and  the  case  of  a  feu  right 
constituted  by  a  charter  or  grant,  containing  a  reddendum,  without  any  express  obligation  to  pay 
the  feu  duty,  inasmuch  as  the  liability  under  such  reddendum  is  founded  in  privity  of  estate  only, 
and  naturally  and  necessarily  comes  to  an  end  when  the  privity  of  estate  is  destroyed  by 
alienation.  5.  Because  the  covenant  to  pay  feu  duties,  having  been  constituted  by  a  separate 
personal  bond  or  obligation,  imposed  on  James  Forbes  and  his  general  representatives  a  liability 
for  payment  of  the  feu  duties,  nrom  which  they  cannot  be  discharged  by  any  transference  of  the 
feu  right." 

The  respondents,  in  their  printed  case,  relied  on  the  following  reasons: — ''i.  Because,  at 
common  law,  the  land  conveyed  by  a  feu  charter  is  the  proper  debtor  for  the  payment  of  the  feu 
duty.  The  obligation  to  pay  the  feu  duty  runs  with  the  land,  and  when  the  original  vassal  ceases 
to  be  connected  with  the  land,  his  obligation  to  pay  the  feu  duty  ceases  also.  2.  Because  there 
is  nothing  in  the  deeds  founded  on  to  prevent  the  application  of  the  common  law.'' 

Lord  Adv.  Moncreiff,  Sir  /^  Kelly  Q.C.,  and  Anderson  Q.C.,  for  appellants. — ^This  is  an 
ordinary  moveable  or  personal  bond,  and  the  words  *'  heirs,  executors  and  successors,"  are  the 
appropriate  phraseology  to  bind  the  general  representatives  of  the  obligor.  The  word  ''  succes- 
sors" does  not  mean  "successors  in  the  land." — Thomson,  22d  May  1810,  F.C.  There  can  be 
no  doubt,  therefore,  that  reading  the  bond  by  itself,  it  amounts  to  a  perpetual  covenant  of  James 
Forbes  and  his  heirs  to  pay  the  feu  duty.  There  is  no  exception  or  qualification  as  to  the 
obligation  ceasing  when  the  land  shall  be  sold,  and  such  a  condition  cannot  be  implied.  It  is 
an  elementary  rule  of  construction,  that  a  deed  is  not  to  be  construed  by  reference  to  extrinsic 
circumstances,  but  a  plain  meaning  is  to  be  given  to  plain  words.  When  parties  contract,  and 
there  is  no  ambiguity  in  their  language,  the  contract  must  be  given  effect  to  unless  illegal ;  but 
there  is  nothing  illegal  in  such  a  perpetual  covenant. — Per  Lord  St.  Leonards  in  Millar  v.  Small, 
I  Macq.  Ap.  353 ;  ante,  p.  222:  25  Sc.  Jur.  334.  What  is  there,  therefore,  to  prevent  the  bond 
from  having  its  obvious  and  natural  ef]fect?  The  only  answer  of  the  respondents  is,  that  the 
parties  here  contracting  stand  in  the  relation  of  superior  and  vassal — that  the  feudal  relation  has 
been  established  between  them.  The  feudal  relation,  however,  means  nothing  more  than  a 
certain  complement  of  mutual  obligations,  which  the  law  implies  between  the  parties,  where 
nothing  is  said.  But  there  is  nothing  in  this  feudal  relation  to  paralyze  the  parties  from  super- 
adding to  their  ordinary  common  law  obligations,  whatever  other  obligations  they  choose  to 
create  by  contract,  and  which  are  not  illegal.  It  is  nothing  therefore  to  say,  that  when  a  vassal 
sells  his  feu  and  another  is  infeft,  the  liability  of  the  former  ends  at  common  law;  for  we  are  not 
discussing  what  the  law  implies,  but  what  the  contract  means.  It  is  said  the  bond  is  to  be  leaA 
along  with  the  feu  charter,  and  in  subordination  to  the  charter.  But  the  essence  of  the  transac- 
tion rather  was,  that  the  bond  was  to  be  executed  before  the  charter  was  to  be  granted.  It  was 
intended  to  be  a  condition  precedent  to  the  charter. 
[Lord  Chancellor. — ^The  bond  was,  in  fact,  the  price  here.] 

Yes.  But  even  taking  the  bond  along  with  the  feu  charter,  this  was  not  such  a  personal 
contract  as  would  transmit  against  singular  successors;  for,  in  the  Tailors  0/ Aberdeen  v.  Coutts, 
I  Rob.  Ap.  296,  it  was  said  that  one  of  the  things  that  would  not  so  transmit  was  the  payment 
of  a  sum  of  money.  Again,  see  the  position  of  the  cautioner.  He  binds  "  his  heirs,  executors 
and  successors,"  just  as  the  principal  does ;  but  his  obligation  was  only  for  ten  years  certain ;  and 
it  contains  no  qualification  or  condition  as  to  the  principal  continuing  infeft  during  these  ten 
years.  According  to  the  respondents'  view,  the  principal  could  have  sold  his  feu  next  day,  and 
thus  get  quit  of  all  liability,  while  his  cautioner  would  have  continued  liable  for  the  whole  ten 
years ;  which  is  absurd.  The  very  object  of  the  cautionary  obligation  was  to  prevent  the  feu 
getting  into  the  hands  of  a  man  of  straw,  but  if  the  first  vassal  could  at  once  sell  to  a  man  of 
straw,  who  of  course  would  not  require  any  cautioner,  the  result  shews  the  absurdity  of  the  entire 
transaction,  if  the  respondents*  views  be  correct.  The  effect  of  the  cautionary  obligation,  as 
throwing  light  on  the  obligation  of  the  principal,  was  held  to  be  of  great  importance  in  Millar 
V.  Small,  ante,  p.  222:  25  Sc.  Jur.  334,  by  Lord  St.  Leonards. 

[Lord  Chancellor. — In  that  case  the  subject  of  the  cautionary  obligation  was  one  I  did  not 
think  very  much  about  at  the  time ;  but  I  am  disposed  now  to  think  that  more  importance  was 
due  to  it] 

At  the  time  the  present  case  was  decided,  the  Court  below  relied  on  their  decision  of  Soofs 
Trustees,  and  Millar  v.  Small,  which  have  since  been  reversed,  and  thus  the  argument  of  the 
respondents  gready  weakened,  if  not  entirely  upset.  It  has  clearly  been  established  now  that 
these  personal  covenants  cannot  be  frittered  away  out  of  deference  to  some  vague  sense  of 
importance  attributed  to  the  feudal  relation. 

SoL'Gen.  Bethell,  and  Ross,  for  respondents. — Nothing  is  better  established  in  the  law  of  Scot- 
land than  that  the  feudal  relation,  when  once  created  between  the  parties,  has  this  consequence, 
that  all  other  contracts,  as  to  the  same  subject  matter,  are  appurtenant  and  subservient  to  that 
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relation.  It  absorbs,  as  it  were,  all  minor  engagements.  It  is  a  thing  unheard  of  in  Scotland, 
that  the  engagement  of  a  vassal  to  pay  the  feu  duty  is  a  perpetual  obligation,  and  that  it  can 
exist  for  ever  in  gross,  independent  of  the  feudal  relation.  For  it  is  to  be  recollected,  this  is  a 
covenant  simply  to  pay  feu  duty,  and  it  is  not  like  a  collateral  covenant,  as  for  instance  to  build 
a  house  on  the  land.  Now  a  feu  contract  is  merely  a  feu  charter,  plus  a  personal  obligation  of 
the  vassal,  and  was  merely  introduced,  and  latterly  preferred  in  practice,  because  it  gave  the 
superior  a  more  direct  remedy. — i  Jurid.  Styles,  32;  Ersk.  2,  5,  54;  Soofs  Trustees  y,  Peddie^  3 
Ross,  L.  C.  69.  Yet,  in  a  feu  contract,  though  the  vassal  binds  himself  personally,  his  liability 
ceases  when  the  feu  passes  into  other  hands.  Here  the  bond  is  in  the  very  same  terms  as  the 
obligation  by  which  a  vassal  binds  himself  in  a  feu  contract.  The  legal  effect,  therefore,  must 
be  the  same  in  both  cases.  It  can  make  no  difference  that  the  obligation  here  is  on  a  separate 
piece  of  paper,  for  the  bond  clearly  refers  to  the  feu  charter,  and  is  subservient  to  the  relation 
thereby  created  between  the  parties.  The  bond  was  merely  part  of  the  title,  and  the  two  deeds 
must  be  read  as  one  instrument,  being  part  of  one  transaction.  It  was,  at  most,  a  mere  accident 
that  a  bond  was  entered  into  here  at  all ;  and  it  was  resorted  to  simply  because  the  sale  was  by 
public  roup.  If  this  obligation,  then,  had  been  incorporated  in  a  feu  charter,  the  vassal's  liability 
would  have  ceased  along  with  his  possession ;  and  the  same  result  must  foUow  here.  Besides, 
the  feu  charter  here  plainly  contemplated  that  there  was  to  be  a  series  of  such  obligations  by 
each  successive  vassal.  The  granting  of  a  bond  by  each  singular  successor  was  made  a  condi- 
tion of  the  feu.  An  obligation  ad  factum  prastandum  may  be  made  a  condition  of  the  feu, 
though  it  is  not  made  a  real  burden. — 3  Ross,  L.  C.  69.  The  case  of  Millar  v.  Smally  recently 
decided  by  the  House,  instead  of  contradicting,  confirms  our  contention.  There  it  was  merely 
held,  that  in  the  case  of  a  ground  annual,  which  contained  nothing  of  the  nature  of  a  feudal 
tenure,  but  was  a  simple  matter  of  contract  between  debtor  and  creditor,  a  personal  covenant 
was  not  extinguished  by  the  alienation  of  the  land.  But  in  that  case  it  was  never  contended, 
that  if  a  feudal  relation  had  existed  between  the  parties  the  result  would  have  been  the  same. 
That  the  case,  of  a  feudal  relation  was  excepted  from  the  rule  there  laid  down,  appears  in  the 
report  of  the  Scottish  Jurist^  xxv.  334,  from  the  remarks  of  Lord  St.  Leonards  during  the  argu- 
ment, and  in  his  judgment.^  As  to  the  obligation  of  the  cautioner,  it  was  of  the  same  extent  as 
that  of  the  principal  for  the  first  ten  years.  If  the  principal  had  transferred  the  subjects  before 
the  end  of  the  ten  years,  then  the  liability  of  the  cautioner  would  have  ceased  also,  for  the  latter 
did  not  bind  himself  for  the  singular  successors. 

Cur  adv,  vult. 

Lord  Chancellor  Cranworth. — I  have  come  to  be  clearly  of  opinion  that  the  view  of  this 
case  taken  by  the  minority  of  the  Judges  in  the  Court  of  Session  was  the  right  one.  I  will 
assume  the  law  to  be,  that  the  ordinary  contract  of  the  vassal  in  a  feu  contract  is  operative  so 
long  only  as  the  relation  of  superior  and  vassal  subsists.  But,  of  course,  that  can  be  true  only 
in  the  ordinary  case,  and  when  there  is  nothing  special  in  the  terms  of  the  contract ;  for  it  must 
always  be  open  to  contracting  parties  to  make,  if  they  think  fit,  a  contract  which  shall  be  inde- 
pendent of  the  feudal  relation.  Now,  here  I  think  it  clear,  whatever  may  be  the  ordinary  law, 
that  the  parties  intended  there  should  be  a  personal  obligation  independently  of  the  feu  contract. 
In  the  first  place,  the  obligation  is  contained  in  a  separate  instrument  Though  this  circumstance 
is  not  of  itself  conclusive,  yet  it  tends  strongly  to  shew  that  an  independent  liability  was  meant 
to  be  created.  It  is  no  doubt  true  that  two  or  more  instruments  may  so  entirely  form  part  of  one 
transaction,  that  they  ought  to  be  read  and  construed  together ;  but  that  is  not  the  case  here.  So 
far  from  the  bond  being  a  substantial  part  of  the  feu  charter,  it  was  in  truth  to  be  executed  by 
the  purchaser  before  the  seller  was  bound  to  convey  at  all.  The  vendor  was  under  no  obligation 
to  part  with  his  land  until  the  bond  was  given.  In  such  a  state  of  things  it  is  difficult  to  suppose 
that  the  construction  of  the  bond  can  depend  on  the  terms  of  a  deed  not  then  executed,  and  which 
was  not,  in  fact,  executed  for  more  than  ten  weeks  thereafter. 

Another  circumstance  of  importance  is,  that  there  was  here  no  purchase  money  except  the  feu 
duty,  and  the  bond  to  secure  that  comes  in  the  place  of  what,  in  an  ordinary  sale,  would  have 
been  a  bond  for  the  pivchase  money.  Such  a  bond  is  clearly  of  an  independent  character,  and 
is  not  to  be  interpreted  by  reference  to  what  the  subsequent  deed  of  conveyance  may  contam. 

The  counsel  for  the  appellants  strongly  urged,  that  in  the  present  case  there  was  a  cautioner 
bound  for  a  period  of  ten  years.  It  was  said  his  obligation  was  in  no  way  dependent  on  any 
feudal  gelation,  for  he  bound  himself  absolutely  for  the  payment  of  the  feu  duty  for  ten  years,  into 
whosesoever  hands  the  land  might  pass.    If,  then,  the  cautioner  was  liable  for  that  period,  it  is 

*  The  Solicitor  General  insisted  on  referring  to  the  report  of  the  appeal  case  of  Millar  v.  Stnall^ 
given  in  the  Jurist^  in  preference  to  the  official  report  (1  Macq.  Ap.  353).  He  said  the  official 
report  was  curtailed  and  defective,  omitting  most  material  points,  while  the  report  in  the  Jurist^ 
he  could  testify,  from  having  been  counsel  in  the  case,  contained  a  faithful  record  of  what  took 
place  throughout  the  discussion. 
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difficult  to  suppose  that  the  principal  was  not  also  liable.  The  inference  drawn  by  the  appellants 
can  hardly,  therefore,  be  resisted,  if  we  assume  that  the  true  construction  of  the  bond  is,  that  the 
cautioner  was  absolutely  bound  for  the  ten  years. 

The  true  ground,  however,  on  which  1  rest  my  opinion  is  this,  that,  construing  the  bond 
according  to  its  plain  and  obvious  meaning,  it  is  undoubtedly  binding  on  James  Forbes  and  his 
representatives  for  ever.  Its  form  is  that  or  a  mere  personal  bond,  containing  a  personal  obliga- 
tion. There  was  nothing  unreasonable,  or  at  all  events  unlawful,  in  the  vendor' s  requiring  such 
an  obligation ;  and  tbey«are  not  alleged  to  have  used  any  fraud  in  procuring  it  They  are  there- 
fore entitled  to  insist  on  its  plain  literal  construction,  unless  it  can  be  shewn  that  the  parties  in- 
tended to  give  it  a  more  restricted  operation.  It  is  observed  by  some  of  the  learned  Judges  in 
the  Court  below,  that  it  lay  on  the  appellants  to  make  their  meaning  more  clear — aperiius  men- 
Umexplicasse.  I  rather  think,  however,  that  this  is  to  cast  the  burden  on  the  wrong  party.  What 
the  appellants  wanted,  according  to  their  own  statement  in  the  articles  of  roup,  was  a  personal 
bond,  which  should  bind  the  purchaser  and  his  representatives  for  ever ;  and  they  obtained  such 
a  bond.  If  the  party  granting  the  bond  intended  that  it  should  not  operate  to  the  full  extent  of 
the  language  used,  he  ought  to  have  introduced  words  by  which  its  generality  would  have  been 
qualified.  As  he  has  not  done  so,  I  must  assume  that  his  intention  was  to  allow  his  words  to 
bear  their  ordinary  construction  If  parties  were  to  be  allowed  in  this  way  to  bind  themselves, 
in  terms  which  can  be  literally  interpreted  without  any  ambiguity,  and  then  to  cast  on  those,  to 
whom  they  have  so  bound  themselves,  the  burthen  of  proving  that  a  literal  construction  was  not 
intended,  the  greatest  inconvenience  would  result,  and  the  true  order  of  things  would  be  reversed. 
I  can  therefore  see  no  reason  whatever  for  withholding  from  this  bond  its  full  operation ;  and  as 
it  is  admitted  that  default  has  been  made  in  the  payment  of  the  feu  duty,  the  heirs  of  James 
Forbes  must  be  liable. 

I  may  mention  that  Lord  Brougham,  who  was  present  during  the  argument,  and  has  seen 
the  notes  which  I  have  now  read,  authorized  me  to  say  that  he  entirely  concurred. 

I  therefore  move  that  the  interlocutor  complained  of  be  reversed. 

Mr,  Anderson  suggested  that  the  cause  snould  be  remitted,  in  order  that  the  Court  below 
might  decern  in  terms  of  the  libel,  or  that  the  House  should  now  do  so. 

Lord  Chancellor. — ^Will  the  reversal  of  the  interlocutor  of  the  Inner  House  not  set  up  the 
interlocutor  of  the  Lord  Ordinary  ? 

Mr,  Anderson. — No,  my  Lord.  Jt  will  be  necessary  for  your  Lordships  to  affirm  that 
interlocutor. 

Lord  Chancellor. — ^Then  I  move  your  Lordships  to  affirm  the  interlocutor  of  the  Lord 
Ordinary, 

Mr,  Anderson  asked  for  costs  in  the  Court  below. 

Lord  Chancellor. — I  apprehend  the  interlocutor  of  the  Lord  Ordinary  gives  you  costs. 
You  will  be  put  exactly  in  the  same  position  as  you  would  have  been  in,  if  the  Lord  Ordinary*  s 
interlocutor  nad  not  been  reclaimed  against. 

Solicitor-General. — We  do  not  object  to  the  pursuers  having  costs,  if  the  Lord  Ordinary's 
interlocutor  allows  it  to  them. 

Interlocutor  of  Inner  House  reversed^  and  that  of  the  Lord  Ordinary  affirmed, 
G.  and  T.  W.  Webster,  Appellants  Solicitors, — ^James  Davidson,  Respondent's  Solicitor. 
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The  Commissioners  for  the  Harbour  and  Docks  of  Leith,  Appellants, 
V,  John  Scotland,  Inspector  of  the  Poor  of  the  Parish  of  North  Leith, 
Respondent. 

Poor — Poor's  Assessment — Port  and  Docks  of  Leith — Statute— Clause — Construction — The 
Commissioners  for  the  Harbour  and  Docks  of  Leith  are  empowered  by  royal  charter^  and  by 
various  statutes,  to  levy  dues  for  the  maintenance,  improvement,  and  the  payment  of  debt  con- 
tracted in  the  construction  of  the  harbour  and  docks.  By  one  of  the  statutes  it  is  provided,  thai 
out  of  the  revenue  the  sum  of  ;t768o  should  be  annually  placed  in  bank,  to  be  applied  partly  in 
payment  of  the  clergy,  in  lieu  of  a  previous  statutory  charge  for  maintenance,  and  partly  for 
behoof  of  the  creditors^  and  of  the  college  and  schools  of  Edinburgh,  in  respect  of  legal  rights 
competent  to  them  : 
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Held  (partly  reversing  judgment),  Thai  if  the  general  revenue  of  the  Commissioners  was  exempt 
from  poor's  rates ^  on  the  ground  of  being  held  by  them  as  trustees  for  the  public  benefit^  then 
thaif  as  the  sum  of  £76'^  formed  part  cf  the  revenue,  it  was  not  assessable  any  more  than  the 
general  revenue.^ 

By  7  Geo.  iv.  c.  105,  the  superintendence  and  management  of  the  Leith  harbour  and  docks 
were  transferred  from  the  Magistrates  of  Edinburgh  to  Commissioners. 

In  1833,  the  town  of  Edinburgh  became  insolvent,  and  the  affairs  of  the  city  were  ultimately 
arranged  by  the  statute  i  &  2  Vict.  c.  55  (July  1838),  commonly  called  the  City  Agreement  Act. 
The  act  was  entitled,  "  An  act  to  regulate  and  secure  the  debt  due  by  the  city  of  Edinburgh  to 
the  public — ^to  confirm  an  agreement  between  the  said  city  and  its  creditors — and  to  effect  a 
settlement  of  the  affairs  of  the  said  city  and  the  town  of  Leith."  By  the  ist  clause,  the  prefer- 
able right  in  security  held  by  the  Treasury  in  terms  of  6  Geo.  iv.  c.  103,  was  postponed  to  the 
annual  payment  of  /7680,  to  be  paid  over,  as  thereinafter  directed,  for  the  benefit  of  the  town 
of  Edinburgh.  By  §  3,  Commissioners  were  appointed,  in  whom,  by  §  10,  the  port  and  harbour, 
with  the  whole  dues  and  rates,  were  declared  to  be  vested.  By  §  14  it  was  provided,  that  after 
providing  for  the  sum  of  ;^768o  above  mentioned,  the  surplus  revenue,  after  payment  of  expenses, 
of  the  harbour  and  docks,  should  be  annually  paid  to  the  Queen's  Remembrancer  in  Exchequer 
within  21  days  after  Whitsunday;  and  if  the  sum  so  remitted  should  exceed  the  sum  necessary 
to  pay  the  interest  of  the  debt,  so  far  as  not  postponed,  the  excess  should  be  imputed  pro  tanto 
in  extinction  of  the  principal  of  the  debt.  By  §  17  it  was  provided,  that  the  Commissioners  should 
— "'  pay  annually,  out  of  the  revenues  of  the  said  harbour  and  docks,  in  preference  to  all  other 
payments,"  the  sum  of  ;£768o  into  a  separate  account  to  be  opened  in  bank  in  name  of  the 
Remembrancer,  for  the  following  purposes: — ist,  that  in  lieu  of  the  old  duty  of  the  merk  per  ton 
and  pack,  there  shall  be  paid  to  or  for  the  ministers  of  the  city  of  Edinburgh,  "  the  sum  of 
j£2ooo,  free  of  all  deductions,"  in  full  of  all  demands  competent  to  the  ministers  of  the  said  city 
on  account  of  the  duty  of  the  merk  per  ton  and  pack  as  aforesaid  ;  2nd,  that  there  shall  be  paid 
for  the  behoof  of  the  creditors  of  the  city  of  Edinburgh  "  the  sum  of  £2700,  and  the  farther  sum 
of  ^480,  being  at  present  a  burden  affecting  the  said  duty  of  a  merk  per  ton  and  pack,  making 
in  all  the  sum  of  ^3180,  in  full  of  all  demands  competent  to  the  said  creditors  upon  the  said 
harbour,  docks,  and  other  property  and  works,  or  the  income  and  revenues  thereof ; "  and  3d, 
that  there  shall  be  paid  to  the  Lord  Provost  and  Town  Council  of  Edinburgh  "the  sum  of  ;^2500 
for  the  maintenance  and  support  of  the  College  and  schools  of  the  said  city,  in  full  of  all  demands 
competent  to  the  said  Lord  Provost,  Magistrates  and  Council,  upon  the  said  harbour  and  docks, 
and  other  property  and  works,  or  the  income  or  revenues  thereof ;  and  in  case  of  failure  in  the 
regular  pajrment  of  such  sums,  the  respective  parties,  to  whom  or  for  whose  behoof  the  same  are 
payable,  shall  be  entitled  to  follow  out,  by  action  at  the  instance  of  the  parties  respectively,  all 
measures  competent  by  the  law  of  Scotland  for  enforcing  payment  thereof  against  the  said 
commissioners,  but  as  commissioners  only,  and  not  in  their  private  or  individual  capacity." 

By  7  Vict.  c.  20,  the  Commissioners  appointed  by  the  last  mentioned  act  were  constituted  an 
incorporation,  by  the  name  and  style  of  the  Commissioners  for  the  Harbour  and  Docks  of  Leith, 
who,  it  was  enacted,  in  that  capacity — "  shall  and  may  hold  the  aforesaid  port  or  harbour  of 
Leith,  and  the  rates  and  duties  payable  thereat,  and  all  lands,  tenements,  heritages,  and  other 
property,  real  and  personal,  of  and  belonging  to  the  said  harbour  and  docks  of  Leith,  and  may 
purchase  or  acquire  other  lands,  tenements,  or  heritages,  or  other  property,  real  or  personal,  to 
be  held  by  them  for  the  use  of  the  said  harbour  and  docks  of  Leith,  but  for  no  other  use  or  pur- 
pose ;  and  may  also  sell  or  dispose  of,  with  the  consent  of  the  Commissioners  of  Her  Majesty's 
Treasury,  any  part  of  the  said  real  or  personal  property,  if  they  shall  deem  it  expedient,  for  the 
use  and  behoof  of  the  said  harbour  and  docks,  the  price  or  consideration  money  obtained  upon 
such  sales  being  always  applied  in  repairing  or  ameliorating  the  other  or  remaining  property  of 
or  belonging  to  the  said  harbour  and  docks,  or  in  the  purchase  of  other  lands,  tenements,  or 
heritages,  to  belong  unto  the  said  Commissioners." 

The  receipts  of  the  Commissioners  having  for  some  time  exceeded  the  expenditure,  a  consider- 
able fund  accumulated,  and  was  deposited  in  bank,  in  order  to  be  applied  in  execution  of  farther 
improvements  contemplated  on  the  harbour.  By  10  and  12  Vict.  c.  1 14,  this  surplus  was  appro- 
priated to  that  purpose ;  and  the  defenders  entered  into  contracts  by  which  they  obliged  them- 
selves to  pay,  within  three  years  from  and  after  March  1848,  upwards  of  ;£  140, 000  for  im- 
provements on  the  harbour.  They  stated,  that  all  the  surplus  revenue  would  for  many  years 
be  absorbed  in  the  works,  and  that  for  the  year  to  15th  May  1849,  the  expenditure  exceeded  the 
revenue  by  ;^i9,45i  14^.  iid. 

In  these  circumstances,  the  defenders  were  served  with  notices  of  assessment  for  the  poor  as 
owners  and  tenants  of  docks,  quays,  wharfs  and  yards,  in  the  parish  of  North  Leith,  for  the  year 

^  See  previous  report,  26thJNov.  1852,  15  D.  95  ;  25  Sc.  Jur.  69.  S.  C.  2  Macq.  Ap.  28 ; 
27  Sc.  Jur.  229. 
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from  Whitsunday  1846  to  Whitsunday  1847;  and  thereafter  the  present  action  was  raised  for 
enforcement  of  the  claim. 

The  defenders  objected  to  the  assessment,  and  pleaded  inter  alia — i.  Resjudicatay  in  respect 
of  the  judgment  pronounced  by  Lord  Mackenzie  in  the  action  at  the  instance  of  the  Heritors 
and  Kirk  Session  o/Leith  v.  The  Commissioners  of  the  Harbour^  12th  Nov.  1833,  which  became 
final  by  acquiescence.  2.  The  subjects  from  which  the  alleged  rental  is  derived,  being  held  by 
the  defenders  solely  for  the  benefit  of  the  public,  and  the  rates  and  revenues  leviable  being  by 
law  limited  and  appropriated  to  the  maintenance  and  repair  of  the  harbour,  and  the  liquidation 
of  the  public  debt  incurred  in  the  construction  of  the  works,  the  defenders  are  not  liable  to  the 
assessment. 

The  First  Division  of  the  Court  of  Session,  after  consulting  the  other  Judges,  held  that  the 
sum  of  ;^768o,  paid  out  of  the  revenue  of  the  Leith  Harbour,  was  liable  to  be  assessed  for  the 
poor  under  8  and  9  Vict.  c.  83,  though  the  residue  of  the  revenue  was  not. 

The  defenders  appealed  against  the  interlocutor  of  the  Court  of  Session  of  26th  November 
1854,  in  so  far  as  it  imposed  an  assessment  for  the  poor  on  the  sum  of  ;£768o,  set  apart  by  the 
Statute  I  and  2  Vict.  c.  22,  for  the  payment  partly  of  the  clergy,  partly  of  the  creditors,  and 
partly  for  behoof  of  the  College  and  Schools  of  the  City  of  Edinburgh.  In  their  case  they 
maintained  that  the  interlocutor  ought  to  be  reversed  for  the  following  reasons: — '*  x.  The  sum  of 
;£768o  having  been  specially  appropriated  by  act  of  parliament  i  and  2  of  Her  Majesty,  c.  55, 
as  a  fixed  payment  to  be  made,  in  preference  to  all  other  payments  by  the  appellants,  into  an 
account  in  the  bank  ^  into  which  the  Government  revenues  or  public  moneys  shall  be  payable,  in 
the  names  of  Her  Majesty's  Remembrancer  of  the  Court  of  Exchequer  in  Scotland,  and  auditor 
of  the  said  Court  for  the  time  being,  to  be  applied  by  these  officers  in  manner  directed  by  said 
act,'— the  appellants  were  not  liable  to  be  assessed  for  the  poor  in  respect  of  said  sum.  2.  The 
said  sum  being  a  public  charge,  and  (3)  appropriated  to  public  objects,  is  not  liable  to  be  assessed 
for  the  poor.  4.  Besides,  being  derived  from  subjects  situated,  or  dues  collected,  in  other  parishes 
than  North  Leith,  the  interlocutor  is  erroneous  in  so  far  as  it  finds  that  the  whole  sum  is  liable  to 
be  assessed  in  the  parish  of  North  Leith." 

In  support  of  the  interlocutor  the  respondent  (now  John  Scotland,  in  room  of  the  previous 
inspector  deceased)  argued  in  his  case : — ^'  i.  That  revenues  arising  from  harbours  in  Scotland, 
after  deduction  of  the  expenses  appUed,  under  legal  obligation,  to  the  maintenance  and  improve- 
ment of  the  harbour  itself,  are,  by  public  statute,  subject  to  assessment  for  support  of  the  poor 
of  the  parish  in  which  the  harbour  is  situated.  2.  The  circumstance  that  such  harbour  may 
belong  to  a  municipal  corporation,  and  that  the  yearly  profits  from  it  may  be  applicable  to  public 
municipal  purposes,  creates  no  exemption  from  poor's  rates  in  reference  to  the  profits  so  applied. 
3.  The  reserved  payments  from  the  revenues  of  the  harbour  of  Leith,  for  specific  municipal 
purposes  in  the  City  of  Edinburgh,  and  in  satisfaction  pro  tanto  of  the  city  creditors,  secured  in 
consideration  of  the  cession  of  the  right  of  the  city  and  its  creditors  in  the  harbour,  are  in  no 
more  favourable  position  as  to  exemption  from  rates,  than  yearly  profits  from  the  harbour  accruing 
to  the  corporation  of  the  city,  as  feudal  grantee,  would  have  been.  4.  Ministers'  stipends  not 
being  now  exempt  from  poor's  rates,  the  appropriation  of  part  of  the  harbour  revenues  to  that 
purpose  cannot  import  any  exemption.  5.  The  statutory  obligation  imposed  on  the  Leith  Harbour 
Commissioners  to  pay  the  specified  reserved  sums  cannot  import  an  exemption  of  these  from 
assessment,  no  such  exemption  being  contained  in  the  statute,  nor  being  implied  by  law,  from  the 
character  of  the  objects  to  which  they  are  appropriated.  6.  The  owners  of  lands  and  heritages 
being,  by  public  statute,  bound  to  pay  the  poor's  rates  leviable  on  account  of  such  property,  and 
the  appellants  being  now  unquestionably  the  owners  of  the  harbour  and  docks  of  Leith,  the 
respondent  is  entitled  to  exact  payment,  without  reference  to  any  questions  of  relief  as  between 
these  owners  and  the  parties  for  whose  behoof  the  profits  arising  from  the  harbour  are  to  be 
applied." 

Sir  F,  Kelly  Q.C.,  and  Anderson  Q.C.,  for  appellants. — The  general  rule  is,  that  where  a 
public  body  holds  property  for  the  benefit  of  the  public  only,  and  are  precluded  from  applying 
the  revenue  to  their  private  purposes,  or  spending  it  upon  themselves,  they  are  exempt  from  poor 
rate.  A  poor  rate  is  essentially  a  tax  on  benefici^  occupation,  or  an  income  tax ;  and  when  there 
is  no  beneficial  occupation  or  ownership,  the  ground  for  the  tax  ceases.  This  fully  appears  from 
the  Poor  Law  Act,  §§  34,  37,  and  is  well  settled  in  England. — R.  v.  Terroti,  3  East,  513  ;  /?.  v. 
Commissioners  of  S alters  Load  Sluice^  4  T.R.  730;  R,  v.  IJverpooly  7  B.  &  C.  61,  and  9  A.  & 
E.  435  ;  R,  V.  Beverley  Gas  Works,  6  A.  &  E.  645.  In  Scotland  the  same  doctrine  was  adopted. 
— Baiers  of  Paisley  v.  Magistrates  of  Paisley ,  15  S.  200;  Heritors  of  South  Leith  v.  Magis- 
trates of  Edinburgh,  15  S.  204,  And  the  profession  so  understood  the  rule. — Dunlop's  Poor 
Law,  307.  The  only  difference  between  the  law  of  England  and  Scotland  is,  that  in  the  former 
the  test  is  called  beneficial  occupation,  in  the  latter  beneficial  enjoyment.  According  to  that 
rule,  therefore,  the  Leith  Docks  are  not  assessable.  The  act  i  and  2  Vict.  c.  55,  vested  the 
property  in  the  Commissioners  for  the  sole  purpose  of  carrying  out  the  act,  and  paying  over  the 
revenues  as  directed.     There  is  no  provision  for  appropriating  any  part  of  the  revenues^  or  any 
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suq)lus  which  might  accrue,  to  their  own  use.  The  Statute  7  Vict.  c.  20,  which  incorporated  the 
Commissioners,  declares  that  the  property  is  vested  in  them  "for  the  use  of  the  harbour  and 
docks,  and  for  no  other  purpose."  The  whole  revenues,  therefore,  being  held  for  a  public  statu- 
tory purpose,  are  exempt  from  poor  rate.  It  is  said,  however,  that  though  the  whole  revenues 
might  be  exempt  if  spent  in  maintaining  the  docks,  yet  that  the  sum  of  ;t768o  is  directed  to  be 
paid  away  to  third  parties,  and  is  a  mere  burden  on  the  property.  If,  however,  the  whole  revenue 
is  per  se  exempt,  how  can  it  be  made  assessable  merely  by  a  burden  being  laid  upon  it  ?  The 
Poor  Law  Act,  §  37,  certainly  makes  no  deduction  for  heritable  burdens  or  debts  on  the  lands. 
But  this  payment  of  ;^768o  is  not  a  burden  in  the  sense  of  the  statute.  It  is  an  irredeemable 
and  perpetual  payment,  which  must  be  made  out  of  the  revenue  in  preference  to  all  other  expenses ; 
we  have  no  control  over  it,  and  no  enjoyment  of  it-— our  simple  duty  is  to  pay  it  over  to  the 
Queen's  Remembrancer.  It  is  not  like  a  mortgage  on  the  property,  for  though  the  owner  of 
mortgaged  property  must  pay  the  poor  rate  on  the  full  value,  still  he  can  always  get  rid  of  the 
mortgage  by  paying  it  off,  and  the  land  is  in  its  nature  assessable  irrespective  of  the  mortgage. 
But  here  we  can  never  pay  off  the  ;£768o,  and  the  surplus  over  and  beyond  the  £7(>Zo  is  admitted 
to  be  exempt.  This  case,  therefore,  differs  from  a  mortgage  of  private  property.  The  burden  is 
also  in  its  nature  public,  and  is  so  described  by  the  act  i  and  2  Vict.  c.  55.  Moreover,  the 
burden  is  in  its  origin  public,  for  it  is  a  substitute  for  public  taxes,  and  a  composition  of  public 
debts.  The  ministers'  money  was  originally  a  public  tax  on  all  the  goods  imported  into  Leith 
harbour.  The  college  and  schools'  money  was  formerly  an  ale  tax.  The  creditors'  money  was 
originally  a  debt  contracted  by  the  City  of  Edinburgh  in  extending  and  improving  the  docks. 
But,  apart  altogether  from  the  nature  and  origin  of  this  burden,  the  question  is  one  under  the 
act  I  and  2  Vict.  c.  55,  which  is  imperative  in  directing  us  to  pay  over  the  sum  of  ;^768o,  neither 
more  nor  less,  to  the  Queen's  Remembrancer.  We  cannot  therefore  be  assessed  for  that  sum, 
for  we  are  the  mere  agents  to  collect  and  pay  it  over.  Besides,  out  of  what  fund  is  the  poor  rate 
to  be  paid  ?  It  cannot  be  deducted  from  the  ;£768o,  for  that  precise  sum  must  be  paid  to  the 
Remembrancer ;  nor  can  it  be  paid  out  of  the  surplus,  for  the  surplus  must,  by  the  act,  be  entirely 
spent  in  maintaining  the  docks.  But  the  interlocutor  of  the  Court  below  is  MTong  not  only  in 
substance,  but  in  form.  It  says  "  the  sum  of  ;£768o  is  assessable."  Now,  the  Poor  Law  Act 
does  not  authorize  a  sum  of  money  to  be  assessed  ;  the  tax  is  on  owners  and  occupiers,  in  respect 
of  the  land  they  own  or  occupy.  Another  objection  of  form  is,  that  we  are  held  liable  to  be 
assessed  on  the  whole  sum  of  £76^  in  the  parish  of  North  Leith,  whereas  the  docks  are  partly 
situated  in  other  parishes.  The  Court  "  reserves  our  relief  against  other  parishes  ; "  but  this  is 
an  incompetent  mode  of  disposing  of  our  liability.  The  Court  should  have  settled  our  liability 
out  and  out.  No  Court  which  professes  to  do  complete  justice  between  parties  reserves  a  right 
of  proceeding  against  other  parties.  It  is,  in  fact,  saying — **  We  find  you  are  bound  to  pay  the 
whole,  but  you  may  recover  part  of  the  debt  from  somebody  else." 

SoL'Gen,  (Sir  R.  Bethell),  RoUf  and  Dunlop,  for  respondent. — Docks  and  harbours  are  clearly 
included  within  the  term  "  lands  and  heritages,"  as  used  in  the  Poor  Law  Act.  The  Com- 
missioners stand  in  the  place  of  the  City  of  Edinburgh,  the  original  grantees  of  the  port,  and 
therefore,  primd  fade,  are  just  as  liable  to  be  assessed  as  any  private  owner.  That  they  should 
not  be  assessed  for  the  surplus  revenue,  which  is  spent  on  the  docks  themselves,  and  so  inter- 
cepted, as  it  were,  at  its  source,  is  perhaps  fair ;  but  where  a  portion  of  the  revenue  is  dedicated 
to  a  purpose  quite  alien  to  the  docks,  and  paid  for  the  benefit  of  strangers,  there  is  no  ground  of 
law  on  which  such  a  sum  can  be  held  exempt.  Nor  is  there  anything  in  the  statutes  which  imply 
such  exemption.  The  annual  payment  of  this  ;^768o  was,  in  fact,  the  consideration  for  which  the 
affairs  of  the  City  of  Edinburgh  were  arranged  by  the  statute.  The  case  is  the  same  as  if  the 
owner  of  a  house,  instead  of  having  paid  a  capital  sum,  bound  himself  to  pay  a  ground  annual 
as  the  price.  He  could  not  claim  exemption  from  the  assessment  merely  because  he  paid  the  ground 
annual.  So  the  Commissioners  became  the  owners  of  the  docks  in  consideration  of  their  paying 
a  perpetual  rent  of  ;£768o.  This,  therefore,  is  clearly  the  annual  value  of  the  docks  for  which 
they  are  assessable.  If  a  statute  directs  a  man's  income  to  be  applied  in  a  particular  way,  that 
circumstance  would  not  exempt  him  from  the  assessment.  It  was  said,  that  the  purpose  to 
which  the  payment  was  to  be  applied  was  a  public  one ;  but  it  is  not  public  in  the  sense  of  a 
Poor  Law  Act.  One  of  the  purposes  was  to  pay  ministers  and  schools,  which  would  be  called  in 
Hngland  a  charity,  yet  it  was  well  known  that  the  application  of  the  rent  of  a  house  or  land  to 
a  charity  is  no  ground  of  exemption.  There  is  no  authority  for  the  proposition  that  where  an 
act  of  parliament  directs  an  income  to  be  applied  to  a  public  purpose  there  is  any  exemption. 
In  England  the  rule  depends  on  beneficial  occupancy,  and  hence  a  public  lunatic  hospital  is  said 
to  be  exempt,  because  it  cannot  be  said  that  any  person  beneficially  occupies  it.  But  here  the 
payment  is  made  to  creditors  enjoying  rights  essentially  private.  Besides  the  law  of  Scotland 
J^epudiates  the  distinction  of  beneficial  occupancy. — Officers  of  Ordnance  v.  Kirk-Session  of  North 
iMthy  7  S.  416.  The  only  Scotch  case  quoted,  viz.  the  Paisley  Bakers,  turned  on  the  question 
of  means  and  substance,  and  had  nothing  to  do  with  this  case.  Even  in  England  the  doctrine 
IS  repudiated,  that  those  who  hold  property  merely  as  trustees  are  not  rateable. — /?.  v.  S terry, 
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12  A.  &  E.  84.  And  the  old  cases,  such  as  Salters  Load  Sluice^  suffered  some  question  in  a 
recent  osis^— Birkenhead  Dock  Trustees  v.  Birkenhead  Overseer^  2  E.  &  B.  148— where  it  was 
held,  that  all  such  property  was  held  liable  primd  faciei  unless  there  is  something  in  the  special 
act  which  has  the  effect  of  exempting  it.  The  form  of  the  interlocutor  cannot  be  objected  to,  for 
it  was  consented  to  by  both  parties.  It  is  said  the  assessment  cannot  be  paid  out  of  the  surplus, 
because  the  surplus  must  be  applied  to  pay  the  expenses  of  the  docks,  but  the  payment  of  poor 
rates  may  well  be  considered  one  of  the  expenses  of  the  establishment.  This  may  be  considered 
as  property  yielding  a  revenue  of  ;^768o,  and  mortgaged  to  the  full  extent  of  that  value;  and  it 
is  rightly  rated  for  that  full  value,  for  if  the  creditor  sold  the  property  in  order  to  realize  his  debt, 
he  would  only  do  so  after  first  paying  the  poor  rate  and  other  charges. 

Sir  F.  Kelly  replied. — The  reason  why  property  which  is  mortgaged  pays  on  the  full  value  is, 
that  the  creditor  cannot  get  at  the  property  so  as  to  realize  his  debt,  except  on  payment  of  all 
public  charges.  He  takes  his  security  subject  to  the  preferable  burden  of  the  poor  rate.  That 
rule  applies  to  a  private  owner,  but  it  is  a  different  thing  where  the  owners  are  public  statutory 
trustees,  who  have  no  further  interest  in  the  income  than  what  the  statute  gives,  and  who  are 
tied  up  to  apply  the  money  in  a  specific  way.  It  is  said  the  sum  of  ;^768o  is  paid  to  private 
individuals.  But  take  the  case  of  the  Scotch  Post  Office,  and  suppose  its  revenues  burdened 
with  a  pension  to  some  individual,  as  the  English  Post  Office  was  with  a  pension  to  the  natural 
children  of  Charles  li.,  it  could  not  be  said  that  such  a  circumstance  rendered  the  revenue  of 
the  post  office  assessable  to  that  amount.  The  case  of  the  Birkenhead  Trustees yfz,'&  the  case  of 
a  private  company,  managing  the  docks  for  the  purpose  of  profit,  like  any  railway  company, 
dividing  the  surplus  among  the  shareholders.  The  payment  of  poor  rate  cannot  be  treated  as 
one  of  the  expenses  of  upholding  the  docks,  for  that  would  be  to  assume  that  the  surplus  is  in 
its  nature  assessable,  which  all  the  Judges  agree  it  is  not 

Lord  Chancellor  Cranworth. — My  Lords,  I  confess  that  I  feel  the  most  entire  confidence 
that  this  judgment  is  one  which  your  Lordships  can  do  nothing  else  than  reverse.  I  do  not  rely 
simply  upon  its  being  so  entirely  wrong  in  point  of  form,  for  if  it  were  mere  matter  of  form  your 
Lordships  might  be  inclined  to  get  over  that  defect;  but,  in  truth,  the  errors  of  form  here  are  so 
entirely  interwoven  with,  and  growing  out  of,  the,  substance,  that  it  is  impossible  to  attempt  to 
reform  that  which  is  altogether  wrong. 

Now  let  us  consider  what  the  question  brought  before  the  Court  of  Session  was.  Certain 
Commissioners  for  the  management  of  the  harbour  and  docks  of  Leith  were  rated  for  the  relief 
of  the  poor,  upon  the  notion  of  their  being  the  owners  and  occupiers  of  property  worth  / 12,000 
odds  a  year  ;  the  principle  of  the  rate  being,  that  half  of  it  was  imposed  upon  the  owner  and  half 
upon  the  occupier,  and  the  rental  was  taken  as  being  to  the  occupier  ;£  12,000  a  year,  but  to  the 
owner  one  fifth  less,  namely,  £\ofiQO  odds.  I  leave  out  the  fractional  sums.  Upon  that  sum 
they  were  rated.  They  objected  that  they  were  not  liable,  because  they  were  a  public  body ;  that 
they  had  no  beneficial  ownership  ;  and  that  they  would  therefore  come  within  the  principle  of 
the  several  cases  of  R.  v.  Inhabitants  of  Liverpool^  R,  v.  Commissioners  of  Salters  Load  Sluice^ 
and  some  other  cases  which  have  been  decided  in  the  English  Courts ;  and  there  was  a  similar 
principle  laid  down  in  one  of  the  cases  in  Scotland,  which  has  been  cited,  that  persons,  who  have 
no  other  enjoyment  of  property  than  that  of  occupiers  of  it  for  the  benefit  of  the  public,  were  not 
liable  to  be  rated. 

Now,  the  propriety  of  that  doctrine,  which  was  established  in  the  Salters  Sluice  case  in  Lord 
Kenyon's  time,  has  been  called  in  question.  I  cannot  but  think  that  some  cases  at  least  must 
exist,  to  which  the  doctrine  is  clearly  and  properly  applicable.  For  instance,  would  it  not  be  a 
sort  of  absurdity  to  rate  a  poor  house  for  the  relief  of  the  poor  ?  Would  it  not  be  an  absurdity 
to  rate  a  prison  ?  The  test  that  has  been  applied  is  this — Is  there  anybody  who  can  be  repre- 
sented as  being  the  occupier  of  the  subject  matter  in  question  ? 

This  case  came  before  the  Court  of  Session,  and  the  learned  Judges  were  unanimously  of 
opinion  that  this  body  of  Commissioners  had  been  erroneously  and  improperly  rated  as  the 
oxupicrs  and  owners  of  the  docks ;  for  that  they  were  not  the  occupiers  and  owners  within  the 
principle  of  the  Poor  Law  Act,  inasmuch  as  they  had  no  beneficial  enjoyment.  In  one  sense 
they  were  owners,  because  the  fee  simple  had  been  vested  in  them  by  the  act  of  parliament. 
In  one  sense  they  were  occupiers,  because  it  was  their  duty  to  see  that  there  was  a  clerk  appointed 
to  levy  dues,  and  to  have  the  management  of  the  whole.  In  that  sense  they  were  occupiers. 
And  the  legal  fee  being  in  them,  tbey  were  in  that  other  sense  the  owners.  But  the  Court  of 
Session  held  that  they  were  not  owners  and  occupiers,  to  be  rated  in  respect  of  their  ownership 
or  occupation. 

But  then  it  was  suggested,  that  although,  taking  the  value  to  be  ;£i2,oooa  year  to  the  occupier, 
and  ;^  10,000  a  year  to  the  landlord,  they  were  not  to  be  considered  as  owners  and  occupiers  within 
the  meaning  of  the  Poor  Law  Act  to  that  amount,  yet  that  they  might  be  so  considered  with 
respect  to  a  portion  of  that  amount  The  mode  in  which  they  were  directed  by  the  act  of  parlia- 
ment to  deal  with  the  tolls  they  should  levy  was  this.  They  were  directed  to  pay  into  the 
Remembrancer  of  the  Exchequer  the  large  sum  annually  of  ;£768oj,  partly  to  the  ministers  of  the 
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City  of  Edinburgh,  in  lieu  of  something  to  which  those  ministers  had  been  entitled  under  an 
ancient  right  to  levy  a  merk  per  ton  upon  all  goods  brought  into  the  port,  and  partly  to  keep 
down  the  interest  of  a  large  debt  due  to  the  city,  and  partly  also  for  the  purposes  of  the  Uni- 
versity of  Edinburgh.  And  it  was  suggested,  with  great  acuteness  and  ingenuity,  (whether 
soundly  or  not  I  do  not  stop  to  inquire,)  that,  although  it  might  be  inconsistent  with  the  principle 
of  the  decisions  to  hold  that  the  Commissioners  were  the  occupiers  of  the  whole  of  the  docks,  so 
as  to  be  rated,  yet  that,  inasmuch  as  a  portion  of  the  revenues  there  levied  went  to  other  purposes 
than  the  maintainance  of  the  docks,  which,  in  the  opinion  of  those  learned  Judges,  were  not 
public  purposes,  therefore,  in  respect  of  that  portion  of  the  value,  they  might  be  considered  as 
being  occupiers  and  owners  within  the  Poor  Law  Act.  And  they  desired  the  question  to  be 
discussed  with  that  view,  to  see  whether  the  counsel,  who  were  insisting  upon  the  rate,  could 
satisfy  the  Court  that  to  that  extent,  namely,  to  the  extent  of  the  sums  that  they  were  so  directed 
to  pay  out  of  their  revenues,  they  ought  to  be  considered  both  as  owners  and  occupiers  within 
the  meaning  of  the  Poor  Law  Act.  After  a  very  long  discussion  upon  the  subject,  when  the 
learned  Judges  gave  their  opinions,  the  result  was  a  determination  (not,  in  truth,  by  the  majority 
of  the  Judges,  though,  from  accident,  they  formed  the  majority  of  those  who  were  alive  to  give 
the  judgment,  and  it  was  really  the  judgment  of  the  minority)  in  favour  of  that  view  of  the  case. 
They  found  that,  in  respect  of  ;£768o,  the  amount  of  the  sums  which  the  Commissioners  were  so 
directed  to  pay  out  of  their  revenues,  they  were  to  be  considered  as  owners  and  occupiers. 
Against  that  judgment  so  pronounced  the  Commissioners  have  appealed  to  your  Lordships,  and 
I  conceive  that  all  that  your  Lordships  can  reasonably  be  called  upon  to  consider,  or,  in  truth,  can 
by  possibility  consider,  in  this  case  is,  whether,  assuming  that  this  body  of  Commissioners  are 
not  liable  as  the  owners  and  occupiers  of  the  whole  of  Leith  Docks  to  the  full  extent  of  the  value 
of  those  docks,  treating  as  the  value  the  sum  for  which  they  might  be  let,  you  can  parcel  out  the 
supposed  rent  that  might  be  obtained  for  the  docks,  and  charge  the  Commissioners  as  being  the 
owners  and  occupiers,  to  the  extent  of  that  portion  of  the  value. 

Now  I  have  no  hesitation  in  saying,  though,  perhaps,  I  ought  not  to  say  that,  till  the  question 
is  before  us,  that  I  cannot  conceive  of  there  being  any  tertium  quid.  Either  they  are  owners  and 
occupiers  of  the  whole,  so  as  to  be,  in  respect  of  such  ownership  and  occupation,  liable  to  be 
assessed,  or  they  are  not  liable  as  owners  and  occupiers  at  all.  It  seems  to  me  almost  prepos- 
terous to  speak  of  their  being  owners  and  occupiers  only  of  that  part  of  the  revenue  which,  by 
act  of  parliament,  they  never  can  own  or  never  can  occupy  for  a  single  moment,  and  as  to  which 
they  are  only  the  mere  agents,  the  mere  bands  to  receive  the  money,  and  to  pay  it  into  the 
Exchequer  for  certain  purposes  directed  by  the  statute.  It  seems  to  me,  therefore,  with  respect  to 
the  question  which  alone  your  Lordships  are  called  upon  to  decide — that  is  to  say,  whether  this 
judgment  can  stand,  assuming  the  Court  of  Session  to  have  been  right  in  saying  that  they  are 
not  liable  to  be  assessed  for  the  whole,  they,  nevertheless,  can  be  liable  to  be  assessed  for  that 
part ;  it  seems  to  me  that  that  is  a  proposition  which  cannot  by  any  possibility  be  successfully 
maintained. 

If  I  had  any  doubt  upon  the  subject,  the  very  form  in  which  the  interlocutor  is  drawn  up  con- 
clusively proves  to  me,  that  the  proposition  established  by  the  Court  of  Session  cannot  be  sustained, 
because,  in  order  to  arrive  at  this  result,  the  Court  is  obliged  to  draw  the  interlocutor  in  a  form 
that  is  utterly  inconsistent  with  the  Poor  Law.  What  the  Poor  Law  authorizes  is  the  rating  of 
the  occupiers  and  the  owners  of  the  docks.  Then,  that  being  the  subject  matter,  in  order  to  carry 
into  effect  the  views  of  the  Court  of  Session,  what  ought  to  have  been  done  would  have  been  to 
have  rated  the  Commissioners  as  being  the  owners  and  occupiers  of  a  dock  and  harbour,  worth 
;£768o  a  year.  If  the  facts  warranted  such  a  rate  as  that,  and  if  the  state  of  the  law  warranted 
the  persons,  whose  duty  it  was  to  impose  the  rate,  in  treating  the  Commissioners  as  being  the 
owners  and  occupiers,  such  a  rate  might  have  been  sustained  in  point  of  form ;  but  the  Court  of 
Session  says,  or  the  form  adopted  is,  thit  the  ^£7680  is  rateable.  The  argument  as  put  at  the 
bar  is  unanswerable  upon  that  subject.  If  that  is  so,  then  out  of  that  ;^768o  the  rate  must  come, 
which  clearly  is  not  what  is  contemplated.  Then  again,  there  is  no  auth(  rity  whatsoever  in  the 
Poor  Law  Act  to  rate  any  sum  of  money.  All  that  can  be  rated  is  persons  in  respect  of  their 
ownership  and  occupation  of  lands  and  heritages  which  they  hold,  which  words  undoubtedly 
include  docks.  Therefore,  in  order  to  have  made  this  an  interlocutor  that  could  be  sustained  in 
point  of  form,  it  must  have  been  framed  as  imposing  a  rate  upon  these  Commissioners  as  being 
the  owners  and  occupiers  of  docks  worth  ;^768o  a  year.  That,  of  course,  would  have  struck  the 
persons  drawing  up  such  an  interlocutor  as  something  preposterous,  because  there  are  no  such 
docks — there  are  no  docks  worth  that  sum  and  no  more.  If  the  docks  are  docks  in  respect  of  which 
the  Commissioners  are  liable  to  be  rated,  they  are  worth  a  great  deal  more  than  that. 

That  is  one  objection ;  but  another,  which  is  quite  unanswerable,  is  this — that  these  gentlemen 
are  rated  in  the  parish  of  North  Leith,  upon  the  whole  of  these  docks  ;  it  being  quite  clear  that 
only  a  portion  of  the  docks  are  situated  in  that  parish.  And  then  they  are  told — You  may  recover 
a  proportion,  if  it  is  improperly  assessed,  from  the  other  parishes.  But  that  is  a  mode  in  which 
it  is  utterly  impossible  for  any  Court  of  Jus:ice  to  deal  with  the  suitors  who  come  for  relief  at 
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their  hands.  The  Court  cannot  tell  them — ^We  wilfully  charge  you  with  more  than  you  are  liable 
for,  but  we  do  not  prejudice  your  endeavouring  to  recover  it  back  again  from  somebody  else,  or 
from  some  other  parish  in  which  you  may  be  liable  to  some  other  amount. 

It  appears  to  me,  therefore,  that  the  whole  principle  of  the  decision  is  entirely  wrong :  that 
either  these  gentlemen  are  liable  to  be  rated  for  the  whole  value,  or  they  are  not  liable  at  alL  And 
even  if  they  were  got  over,  there  are  difficulties  in  point  of  form  which  appear  to  me  insuperable^ 
and  which  yoiur  Lordships  cannot  be  called  upon  to  remedy  by  any  reformation  of  the  interlocutor. 
And  therefore  the  course  which  I  propose  to  take,  is  simply  to  move  your  Lordships  that  this 
interlocutor  be  reversed,  but  that  the  order  shall  be  drawn  m  such  a  form  as  not  to  prejudice  the 
parties  in  respect  of  the  declarator  that  is  asked  for,  so  that  there  shall  be  no  declarator  either 
prejudicing  the  one  party,  as  making  them  liable,  or  prejudicing  the  other  party,  as  making  them 
not  liable  to  any  rate  that  may  be  imposed. 

The  Solicitor-General, — I  would  suggest  that  it  would  be  the  better  course  to  reverse  the 
interlocutor,  and  to  remit  the  cause,  because  then  the  action  will  proceed.  We  should  only  have 
to  bring  again  the  same  action. 

Lord  Chancellor. — No,  I  think  that  is  not  the  right  course.  That  may  be  a  very  useful 
course  where  the  subject  matter  is  a  subject  matter  that  is  disposed  of  once  for  all ;  but  as  ratings 
is  a  matter  that  is  renewed  from  year  to  year,  you  may  just  as  well  make  a  new  and  proper  rate. 

The  Solicitor-General, — I  do  not  think  the  House  understands  that  we  laid  the  rate  upon  the 
whole  subjects. 

Lord  Chancellor. — I  perfectly  understand  that.  I  distinctly  stated  that  the  rate  was 
imposed  upon  the  whole.  That  was  argued  before  the  Court  of  Session,  and  the  Coiu-t  were 
unanimously  of  opinion  that  the  Dock  Commissioners  were  not  liable  to  be  rated  upon  the  whole. 
But  the  question  was  raised — ^whether  they  were  not  liable  to  be  rated  upon  a  part,  and  the  Court 
decided,  that  though  they  were  not  liable  to  be  rated  upon  the  whole,  they  were  liable  to  be  rated 
upon  a  part.  I  propose  to  this  House  to  come  to  the  conclusion,  that  they,  not  being  liable  to 
be  rated  upon  the  whole,  certainly  are  not  liable  to  be  rated  upon  a  part. 

Sir  F.  Kelly, — I  would  suggest  that  the  form  of  the  order  should  be,  that  this  interlocutor  be 
reversed  so  far  as  appealed  against,  and  the  summons  dismissed,  because  the  interlocutor  as  to 
the  general  rating  is  in  favour  of  the  appellants.  Therefore  it  would  be,  that  this  interlocutor  be 
reversed  so  far  as  appealed  against,  and  the  summons  dismissed. 

Lord  Brougham. — I  entirely  agree  in  the  view  taken  of  this  case  by  my  noble  and  learned 
friend.  I  hope  it  will  not  be  supposed  in  any  future  proceedings,  either  in  this  case,  or  in  any 
similar  one,  that  our  reversal  goes  merely  upon  the  discrepancy  between  the  rating  which  has 
been  allowed  and  the  rating  which  has  been  disallowed — I  mean  with  resnect  to  the  principle 
adopted  by  the  Court  below  in  distinguishing  between  the  rating  of  the  ;£768o,  and  the  rating  of 
the  residue,  that  is,  of  the  whole  subject,  which  all  the  Judges  are  unanimous  in  saying  could  not 
be  allowed.  For  even  if  that  discrepancy  were  got  rid  of  by  any  futiu-e  case,  so  as  to  furnish  an 
answer  to  that  argument,  I  should  regard  that  as  not  affecting  the  principle  of  this  decision.  It 
is  unnecessary  to  anticipate  by  giving  any  general  opinion  upon  the  question  of  property  used  for 
public  purposes.  I  have  a  very  strong  opinion,  however,  upon  that  question,  and  I  hope  and 
trust  that  we  shall  not  have  occasion  to  have  that  matter  agam  argued  m  this  House. 

Lord  Chancellor. — ^The  interlocutor  will  be  reversed  so  far  as  appealed  against^  and  the 
summons  dismissed. 

Solicitor-General. — That  interlocutor  sustains  a  part  of  the  third  plea,  which  you  intend  to 
leave  an  open  question.  Therefore  I  submit  that  you  should  reverse  the  interlocutor,  with  a 
declaration  that  it  is  not  to  prejudice  or  affect  any  future  question  between  the  parties  as  to  the 
liability  to  rating. 

Sir  F.  AV//y.— That  will  be  done  by  the  language  I  have  ventured  to  suggest,  that  this  inter- 
locutor be  reversed  so  far  as  appealed  against,  and  that  the  summons  be  dismissed. 

Solicitor-General, — No,  because  the  interlocutor  finds  that  the  third  plea  shall  be  sustained. 
That  will  make  it  res  judicata  that  the  property  is  not  liable  to  the  rate  with  respect  to  the  whole 
amount ;  but  the  House  has  distinctly  stated  that  that  question  is  to  be  left  unprejudiced.  If 
your  Lordships  will  adhere  to  what  you  originally  stated,  to  reverse  the  interlocutor,  but  with  a 
declaration  that  it  is  not  to  prejudice  or  affect  that  question,  then  the  whole  thing  will  be  leh 
open  for  a  fresh  arrangement. 

Lord  Chancellor. — I  think  that  is  right.  I  see  what  the  Solicitor-General  means.  The 
Court  of  Session  has  allowed  the  third  plea  to  a  certain  extent,  and  has  disallowed  it  for  the  rest. 
If' we  simply  disallow  the  residue,  it  will  stand  as  if  the  third  plea  was  a  good  plea  to  all  intents 
and  purposes.  That  is  not  what  we  mean.  I  think  the  proper  way  will  be  to  reverse  the  inter- 
locutor, with  a  declaration  that  this  is  without  prejudice  to  any  future  question  between  the  parties 
as  to  the  liability  to  rating. 

Sir  F,  Kelly, — I  believe  we  mean  the  same  thing.  If  the  interlocutor  i^  reversed  so  far  as 
appealed  against,  and  the  summons  dismissed,  that  will  put  an  end  to  the  whole  question. 
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Lord  Chancellor. — If  the  interlocutor  were  simply  reversed  so  far  as  appealed  against, 
they  might  set  up  the  rest  of  the  plea.     It  should  be  without  prejudice  to  the  disputed  question. 

Sir  P.  Kelly. — I  hope  your  Lordships  will  think  that  we  are  entitled  to  the  costs  below, 
especially  considering  that  this  is  a  public  body  with  public  funds. 

Solicitor-General. — They  gave  no  costs  below  in  our  favour,  by  reason  of  the  great  diversity 
of  opinion  among  the  Judges. 

Lord  Chancellor. — Both  of  you  are  public  bodies.  There  was  a  very  great  difference  of 
opinion  below.    I  think  there  ought  to  be  no  costs  given. 

The  judgment  was  as  follows : — ^**  It  is  ordered  and  adjudged,  by  the  Lords  spiritual  and 
temporal  in  parliament  assembled,  that  the  said  interlocutor,  in  so  far  as  complained  of  in  the 
said  appeal,  be,  and  the  same  is  hereby,  reversed:  And  it  is  hereby  declared,  that  this  judgment 
of  reversal  is  not  to  prejudice  or  affect  any  question  which  shall  hereafter  arise  as  to  the  liability 
of  the  said  Commissioners  to  be  assessed  for  the  poor,  by  virtue  of  the  Act  8  and  9  Vict.  c.  83, 
for  the  harbour,  docks,  and  subjects  vested  in  them  as  owners,  tenants,  or  occupiers,  as  in  the 
pleadings  is  mentioned :  And  it  is  further  ordered,  that,  with  this  declaration,  the  cause  be 
remitted  back  to  the  Court  of  Session  in  Scotland,  to  do  therein  as  shall  be  just  and  consistent 
ivith  this  declaration  and  judgment." 

Appellants  Agent^  John  Phin,  S.S,C,—Respondenf  s  Agent^  W.  Lorimer,  S.S.C.* 
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Alexander   Drew,   Appellant,  v.  Peter    Drew   and   Thomas    Leburn, 

Respondents. 

Arbitration — Submission — Summons — Relevancy— Misconduct — Stopping  the  Arbitration — An 
arbiter,  at  the  suggestion  of  one  of  the  parties  to  the  submission,  examined  witnesses  behind 
the  back  of  A  anaP,  the  two  parties ;  but  afterwards  told  what  he  had  done,  and  offered  to 
examine  the  witnesses  again  more  formally,  and  no  objection  was  made,  and  further  meetings 
were  held.  Before  the  award  was  made,  A  raised  an  action  to  put  a  stop  to  the  submission 
on  the  ground  of  misconduct  in  so  examining  witnesses. 

Held  (affirming  judgment),  This  was  no  relevant  ground  to  stop  the  submission,for  the  award 
could  not  be  reduced  on  any  such  ground. 

Held  further,  //  is  no  objection  that  one  of  the  parties  examined  was  not  sworn,  if  the  objection 
was  not  made  at  the  time. 

Question  whether,  if  fraud  or  corruption  were  alleged,  it  would  be  a  ground  for  stopping  a 
submission,* 

The  late  William  Drew,  coppersmith,  Glasgow,  left  his  business  and  property  to  three  sons, 
who,  on  certain  disputes  arising,  referred  these  to  the  arbitration  of  Thomas  Leburn.  The  arbi- 
ter heard  parties,  and  made  orders,  and  the  regularity  of  the  proceedings  was  challenged  by 
Alexander  Drew,  one  of  the  brothers. 

He  raised  an  action  of  declarator  and  count  and  reckoning,  and  he  stated  as  follows  his  grounds 
of  complaint : — ^That  subsequent  to  the  execution  of  the  submission,  his  brothers  entered  into  legal 
proceedings  against  him  in  reference  to  the  management  and  disposal  of  the  heritable  property 
left  by  their  father.     That  in  the  course  of  the  submission,  the  defender  Leburn  had  "  in  various 

^  It  will  be  seen  that  the  above  judgment  did  not  purport  to  decide  whether  the  Dock  Commis- 
sioners were  or  were  not  really  liable  to  be  assessed  to  the  poor  rate  in  respect  of  their  docks  and 
harbours  as  owners  and  occupiers  of  lands.  At  that  time  the  general  question  as  to  the  supposed 
exemption  of  public  trustees  from  liability  to  the  poor  rate  had  not  been  thoroughly  discussed ; 
but  it  was  discussed  and  settled  soon  afterwards.  And  the  House  decided,  in  the  leading  case  of 
The  Mersey  Docks  v.  Jones,  1 1  H.L.C.  443,  that  the  old  decisions  were  based  on  a  misconception, 
and  that  trustees  of  public  works  such  as  harbours,  railways,  schools,  and  hospitals  were  not 
exempted  from  liability,  and  that  the  sole  exemption  was  in  the  case  of  buildings  and  lands  occupied 
by  the  government,  strictly  so  described,  whether  imperial  or  local  government.  That  rule  was 
acted  on  in  subsequent  appeals.  See  Clyde  Trustees  v,  Adamson,  4  Macq.  Ap.  931,  and  post; 
Leith  Harbour  Comrs,  v.  Inspector,  L.  R.  i  Sc.  Ap.  17.  Greig  v.  University  of  Edinburgh,  L.  R. 
I  Sc.  Ap.  348. 

'  See  previous  reports  14  D.  564 ;  24  Sc.  Jur.  97  ;  268.        S,  C.  2  Macq.  Ap.  i :  27  Sc.  Jur.  273. 
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instances  acted  corruptly,  and  with  undue  partiality  towards  "  the  defender,  Peter  Drew.  And, 
in  particular,  with  regard  to  the  claim  No.  i,  "  although  it  was  not  denied  that  no  rent  had  ever 
been  paid  to  the  pursuer  for  his  premises,  but  that  the  same  had  been  paid  into  the  partnership 
funds  in  common  with  the  rents  of  the  other  heritable  property,  the  said  Thomas  Lebum  enter- 
tained the  said  claim,  and  proceeded  to  hold  certain  private  examinations  of  William  Drew, 
Janet  Drew,  and  Donald  Ferguson,  a  servant  df  Peter  Drew,  on  the  subject  thereof.  At  this 
time,  William  Drew  and  Janet  Drew  were  engaged,  in  conjunction  with  Peter  Drew,  in  the  hos- 
tile proceedings  before  specified,  against  the  pursuer ;  and  no  intimation  was  given  to  him  of  any 
such  examinations  being  about  to  take  place,  nor  was  he  present  at  any  of  them,  nor  aware  of 
what  passed,  nor  that  such  proceedings  were  in  contemplation ;  and  no  opportunity  was  offered 
him  of  hearing  the  statements  of  the  said  persons,  or  putting  any  questions  to  them  on  the  sub- 
ject. But  the  said  Thomas  Leburn,  in  respect  of  what  passed  at  such  private  interviews,  of  which 
no  record  or  evidence  exists,  corruptly,  illegally,  partially,  and  contrary  to  the  facts  and  evidence, 
found,  by  an  interlocutor  in  the  said  submission,  that  there  never  was  any  agreement "  to  the 
effect  alleged  by  the  pursuer,  "and  repelled  the  pursuer's  allegation  on  that  head."  No.  2.  That 
the  bill  was  for  the  price  of  partnership  goods  sold  by  Peter  Drew,  in  face  of  the  pursuer's  remon- 
strances, to  Eccles,  Burnley  and  Company,  who  were  "  then  in  labouring  circumstances,  and 
Peter  Drew  took  their  bill  directly  contrary  to  the  pursuer's  opinion  and  representations,  who 
refused  to  recognize  the  transaction,  or  to  give  credit  to  them  for  any  sums  whatever ;  and  Peter 
Drew  gave  further  credit  upon  an  open  account  to  the  said  company,  which  soon  after  became 
bankrupt,  was  sequestrated,  and  have  not  as  yet  even  paid  a  dividend  to  their  creditors.  When 
these  facts  were  represented  by  the  pursuer  to  the  said  Thomas  Leburn,  instead  of  sustaining 
the  claim  of  the  pursuer,  or  appointing  Peter  Drew  to  establish  his  demand  by  legal  proof,  he 
proceeded  to  take  what  he  called  the  solemn  declaration  of  Mr.  Peter  Drew  on  the  subject ;  and 
thereupon,  and  in  respect  of  such  declaration,  being  the  mere  assertion  of  Peter  Drew,  corruptly, 
illegally,  partially,  and  contrary  to  the  express  terms  of  the  said  submission,  decided  that  the 
pursuer's  claim  could  not  be  sustained."  No.  3.  The  speculation  entered  into  with  Reid  "was 
improperly  and  fraudulently  carried  on  by  Peter  Drew  in  the  name  of  the  partnership,  whose 
name  was  used  by  him  without  the  knowledge  of  the  pursuer,  while  the  transaction  was  wholly 
foreign  to  the  proper  business  of  the  partnership ;  but  the  said  Thomas  Leburn,  in  place  of  in- 
vestigating that  transaction,  or  bringing  it  to  the  test  of  legal  proof,  by  writ,  witnesses,  or  oath 
of  party,  as  the  submission  requires,  proceeded  to  hold  a  private  meeting  with  Reid,  the  party 
who  had  the  deepest  interest  to  establish  his  claim  as  a  company  debt,  and  examined  him  on  the 
subject  outwith  the  presence  of  the  pursuer,  or  even  his  knowledge,  or  any  intimation  to  him  that 
such  a  proceeding  was  to  take  place,  or  affording  him  an  opportunity  of  either  examining  Reid 
himself,  or  hearing  what  he  might  say  when  under  examination  by  the  said  Thomas  Lebum ; 
and  afterwards,  because,  as  is  stated  in  his  notes,  Reid  said  that  he  thought,  or  supposed,  that 
when  dealing  with  the  said  Peter  Drew  he  was  dealing  with  the  company,  therefore  the  said 
Thomas  Leburn  corruptly,  illegally,  partially,  and  contrary  to  the  terms  of  the  said  submission, 
held  that  the  claim  of  the  said  Peter  Drew  was  proved,  and  that  the  said  sum  of  ;£iooo  ought  to 
be  sustained  as  a  just  charge  against  the  partnership."  No.  4.  The  arbiter  did  not  investigate 
the  pursuer's  **  claim  by  any  legal  proof  or  inquiry  into  the  facts,  but  proceeded  to  hold  a  private 
conversation  with  William  Drew,  who  at  the  time  was  engaged  jointly  with  Peter  Drew  in  the 
above  mentioned  hostile  proceedings  against  the  pursuer.  This  interview  with  William  Drew- 
took  place  without  the  knowledge  of  the  pursuer,  no  intimation  thereof  having  been  given  to  him, 
nor  any  opportunity  afforded  him  of  examining  his  brother  upon  material  facts  and  circumstances 
applicable  to  the  claim.  No  record  of  any  kind  was  kept  of  what  may  have  passed  between 
the  parties  on  the  above  occasion ;  but,  in  respect  thereof,  the  said  Thomas  Leburn  corruptly, 
illegally,  partially,  and  contrary  to  the  terms  of  the  said  submission,  found  that  the  said  claim 
of  the  pursuer  must  be  disallowed." 

In  these  circumstances,  the  pursuer  concluded  to  have  it  declared  that  the  defender  Lebum 
was  legally  disqualified  from  farther  continuing  in  the  office  of  arbiter, — and  for  a  count  and 
reckoning  between  the  pursuer  and  the  other  defender  in  regard  to  the  matters  in  dispute  between 
them. 

Defences  were  lodged  for  Peter  Drew,  who  pleaded,  that,  i.  The  action  being  one  for  putting 
a  stop  to  a  pending  submission,  without  reduction  of  any  of  the  proceedings,  was  incompetent, 
at  least  on  the  grounds  set  forth.  2.  It  was  irrelevant  as  laid.  3.  On  the  merits,  it  was 
groundless  both  in  fact  and  law. 

Leburn  lodged  defences,  in  which  he  stated,  that  the  legal  proceedings  referred  to  by  the  pur- 
suer consisted  of  a  suspension  at  the  pursuer's  instance,  against  the  other  members  of  the  family, 
of  a  projected  sale  of  William's  share  of  the  heritage.  With  this  dispute  the  arbiter  was  not  in 
any  way  connected.    And  he  stated  further,  in  regard  to  the  claim — 

No.  I.  "That  it  was  in  consequence  of  the  request  of  the  pursuer  himself  that  the  examin- 
ations now  objected  to  by  him  (which  were  truly  mere  conversational  inquiries,  of  which  the 
arbiter  took  notes)  were,  in  the  first  instance,  taken  by  the  arbiter  outwith  the  presence  of  the 
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parties,  the  pursuer  having  referred  with  confidence  to  the  information  which  might  be  so 
obtained,  particularly  from  his  sister  Miss  Janet  Drew."    No.  2.  "  All  that  was  done  by  the  deliver- 
ance of  7th  July  1848  was  to  allow  the  bills  for  which  the  firm  was  apparently  liable,  and  which 
were  lying  over  dishonoured  at  the  Western  Bank,  to  be  taken  up  in  the  mean  time  from  the  com- 
pany funds.     The  pursuer  had  admitted  that  he  had  no  evidence  to  shew  that  the  bill  to  Eccles. 
Burnley  and  Company,  was  anything  else  than  a  company  obligation,  as  it  purported  to  be,  ana 
he  proposed  to  take  Mr.  Peter  Drew*s  oath  on  the  subject.  The  arbiter  suggested  that  a  solemn 
declaration  might  equally  serve  the  purpose,  and  this  was  acceded  to  by  the  pursuer  and  his 
agent,  and  the  declaration  was  accordingly  taken  in  their  presence.   If  am  oath  had  been  insisted 
on,  it  would  have  been  administered,  and  may  be  so  still,  if  the  pursuer  desires  it."    No.  3. 
''  The  examination  of  Reid  took  place  outwith  the  presence  of  the  parties,  at  the  suggestion  of 
the  pursuer  himself.    The  arbiter  did  not,  however,  proceed  mainly  on  that  examination,  but  on 
the  entries  in  the  books,  including  those  in  the  pursuer's  handwriting,  as  will  be  seen  from  the 
deliverance  of  7th  July  1848  and  13th  July  1849.''   No.  4.  This  "was  a  random  claim  of  ;£  10,000, 
not  supported  by  any  entries  in  the  books,  and  in  support  of  which  the  pursuer  admitted  he  could 
produce  no  evidence ;  nor  did  he  condescend  on  any  cash  sale  which  had  not  been  accounted  for, 
but  he  referred  the  arbiter  to  William  Drew  for  information  on  the  subject,  and  both  he  and  his 
agent  Mr.  Kerr  agreed  that  the  inquiry  at  William  Drew  should  proceed  outwith  the  presence  of 
the  parties.'*     But  none  of  the  arbiter's  deliverances  with  reference  to  these  claims  were  finaL 
On  the  contrary,  they  contained  nothing  more  than  expressions  of  opinion.     Accordingly,  a 
representation  had  been  lodged  against  the  deliverance  of   12th  July  1849,  which  was  still 
n  dependence. 

He  pleaded,  that  the  summons  did  not  set  forth  facts  or  allegations  which  either  relevantly  or 
competently  supported  the  conclusion. 

The  Court  of  Session  held  that  the  pursuer  had  not  set  forth  any  relevant  grounds  for  calling 
on  the  Court  to  interrupt  or  interfere  with  the  proceedings  before  the  arbiter. 

The  pursuer  appealea  against  the  interlocutor  of  the  Court  of  Session  of  24th  February  1852, 
on  the  following  grounds : — ''  i.  The  action  at  the  appellant's  instance  was,  in  the  circumstances, 
competent,  and  the  interlocutor  of  the  Lord  Ordinary  to  that  effect  was  well  founded. — Eraser  v. 
Gordon f  12  S.  887  ;  16  S.  1380.  2.  The  plea  or  defence  of  irrelevancy  was  not  properly  before  their 
Lordships  of  the  First  Division  of  the  Court,  by  whom  the  judgment  appealed  against  was  pro- 
nounced ;  and  that  judgment  was  therefore  incompetent.  3.  Even  had  it  been  competent  for  the 
Judges  of  the  Court  below  to  take  up  the  question  of  relevancy,  and  to  find  that  no  relevant 
ground  of  action  was  put  forward  by  the  appellant,  the  judgment  to  that  effect,  now  appealed 
against,  was  erroneous  on  its  merits. — Heggie  v.  Stark  and  Selkrig,  3  S.  488 ;  Dunmore  v. 
M^Iniumer,  13  S.  356;  Harvey  v.  Skeltony  7  Beav.  455  ;  re  Plewsy  6  Q.B.  845;  Dobson  and 
Groves y  and  the  Queen  v.  Dobson^  6  Q.B.  637. 

The  respondents  supported  the  interlocutor,  maintaining  that — "  i.  No  relevant  allegation  had 
been  made  by  the  appellant  of  corruption,  or  other  disqualification,  unfitting  the  arbiter  for  the 
discharge  of  his  office, — it  not  being  sufficient  to  aver,  generally,  corruption  or  disqualification, 
without  precise  and  specific  allegations  relevant  to  infer  it.  2.  No  averment  had  been  made  of 
errors  or  irregularities  on  the  part  of  the  arbiter,  sufficient  to  affect  his  proceedings  ;  and,  at  all 
events,  nothing  relevant  had  been  stated  to  put  a  period  to  the  proceedings  in  a  pending  sub- 
mission, in  which  any  errors  or  irregularities  which  may  have  occurred  are  open  to  be  corrected 
and  redressed.  3.  The  appellant  had  not  set  forth  any  relevant  ground  for  calling  oh  the  Court 
to  interrupt  or  interfere  with  the  proceedings  before  the  arbiter." 

Sir  F.  Kelly  and  Hodgson  for  appellant. — We  have  a  preliminary  objection.  The  House  has 
no  jurisdiction  to  decide  the  question  of  relevancy,  for  the  Inner  House  had  none  under  13  and 
14  Vict.  c.  36,  §  38.  They  ought  to  have  confined  their  judgment  to  the  competency.  The 
proper  course  for  them  was  to  have  remitted  to  the  Lord  Ordinary,  that  he  might  decide  the 
point  of  relevancy,  and  then  the  whole  question  would  have  been  before  the  Inner  House. — 
Campbell  v.  Kennedy,  24  Sc.  Jur.  307.  We  say  either  the  Inner  House  should  have  remitted  to 
the  Lord  Ordinary  to  decide  the  point  of  relevancy,  or  the  Lord  Ordinary  himself  by  his  inter- 
locutor decided  the  point ;  in  which  latter  view,  there  being  no  reclaiming  note  against  that  part 
of  the  interlocutor,  but  merely  against  the  part  deciding  the  competency,  the  decision  is  final, 
and  cannot  now  be  opened  up. 

[Lord  Chancellor. — Surely  the  Question  of  relevancy  includes  the  question  of  competency. 
If  the  summons  was  not  relevant,  tne  action  was  not  competent  in  this  particular  case.     We 
think  there  is  nothing  in  your  objection,  and  you  may  go  on  to  the  merits.] 
[Lord  Brougham. — That  is  to  say,  we  merely  hold  at  present  that  we  do  not  go  the  length  of 
^yin&  ^^t  ^^  ^^  case  whatever  is  an  action  like  this,  to  stop  a  submission,  competent] 

The  summons  contained  sufficient  allegations  to  warrant  the  Court  in  sending  issues  to  a  jury. 
We  alleged  that  the  arbiter  was  an  interested  party,  but  we  do  not  now  insist  on  that  objection. 
Our  main  allegation  was,  that  he  examined  witnesses  behind  our  back,  and  did  so  corruptly  and 
illegally ;  and,  moreover,  that  he  took  the  solemn  declaration  of  Peter  Drew  as  evidence.    These 
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proceedings  constituted  an  incurable  defect  in  the  submission,  and  vitiated  it  in  toto.  It  is 
absurd  to  say,  when  an  incurable  vice  is  discovered,  we  cannot  bring  our  action  at  once,  and  stop 
the  submission,  for  we  could  clearly  set  aside  the  decreet  arbitral  when  it  came  to  be  pronounced  ; 
and  why  should  we  be  compelled  to  wait  until  that  time,  when  already  enough  has  been  done  to 
justify  us  in  putting  an  end  to  that  which  must  at  last  be  declared  void  ?  In  Eraser  v.  Gordon^ 
12  S.  887,  where  the  arbiters  had  required  the  parties  to  sign  an  obligation  for  their 
remuneration,  t^e  Court  never  doubted  an  action  to  declare  the  proceedings  null  was  competent 
before  the  decree  arbitral  was  pronounced.  So  in  England,  in  Dobson  v.  Groves^  6  Q.B.  637,  a 
case  very  much  like  the  present,  the  Court  at  once  set  aside  the  award.  So  in  re  Plews  and 
Middleton,  6  Q.  B.  845,  the  award  was  set  aside,  because  it  was  inconsistent  with  natural  justice 
for  an  arbiter  to  examine  witnesses  in  the  absence  of  the  parties.  So  in  Harvey  v.  Skelton^  7 
Beav.  455,  where  an  interview  had  taken  place  between  the  arbiter  and  one  party,  in  the  absence 
of  the  other.  So  in  Walker  v.  Forbisher^  6  Ves.  70,  where  the  arbiter  had  received  evidence 
after  he  had  given  notice  that  he  would  receive  no  more.  Here  the  arbiter  had  come  to  a  final 
decision  on  the  matter  in  respect  of  which  he  had  corruptly  conducted  himself,  and  we  ought  to 
be  able  to  put  an  end  at  once  to  his  going  further. 

R,  Palmer  Q.C.,  Anderson  Q.C.,  Roll  Q.C.,  for  respondents. — It  is  quite  incompetent,  in 
general,  for  a  party  to  a  deed  or  submission  in  Scotland  to  interrupt  the  proceedings  before  a 
decree  arbitral  has  been  made.  The  only  exception,  perhaps,  that  has  been  admitted  is,  where 
there  has  been  gross  and  manifest  corruption  in  the  arbiter  ;  but  even  that  must  be  relevantly 
alleged — Eraser  v.  Wright,  16  S.  1047.  Yet  that  case  went  too  far ;  and,  at  all  events,  here 
there  was  no  allegation  or  pretence  of  corruption.  The  arbiter  may  have  committed  irregular- 
ities, but  these  did  not  amount  to  anything  like  corruption.  It  would  be  most  mischievous  to 
allow  the  proceedings  of  a  pending  submission  to  be  interrupted  at  any  point  on  a  mere  allegation 
of  one  of  the  parties,  for  there  would  be  no  means  of  testing  the  truth  of  such  allegation  but  by 
the  medium  of  a  jury  trial,  which  would  be  a  most  dilatory  and  expensive  process.  In  England 
there  was  no  example  of  such  a  course,  and  Lord  Truro  enlarged  on  the  inconveniences  of  such 
interruptions,  in  an  analogous  case  under  the  Lands  Clauses  Act,  and  his  observations  apply 
mutatis  mutandis  here.— East  and  West  India  Docks  v.  Gattke,  3  Mac.  &  G.  155.  If  a  party 
thinks  the  arbiter  has  done  something  which  will  render  the  award  incurably  bad,  let  him  retire 
from  the  proceedings  under  protest.  In  that  way  he  will  be  able  to  avail  himself  at  the  right 
time  of  the  defect.  But  if  he  continue  to  attend  the  proceedings  without  any  such  protest  or 
dissent,  as  was  actually  the  case  here,  he  waives  the  irregularity. 

[Lord  Chancellor. — Then  you  must  contend  the  case  of  Eraser  v.  Wright  was  wrongly 
decided  ?] 

So  we  do.  That  was  the  only  case  in  which  the  Court  in  Scotland  ever  interrupted  a  going 
submission.  The  law  of  Scotland  depends  on  the  act  1695,  c.  34,  and  the  Act  of  Sederunt, 
which  show  that  corruption,  bribery,  and  falsehood,  were  the  only  grounds  for  reducing  a  decree 
arbitraL  But  whatever  may  be  the  abstract  principle,  there  was  at  least,  in  the  present  case, 
nothing  alleged  which  could  be  construed  into  corruption.  It  was  said  the  arbiter  took  evidence 
in  private,  but  it  was  well  known  he  may  take  it  in  what  mode  he  thinks  fit,  provided  he  do  it 
fairly. — Kirkaldyv,  Dalgaim,  i6th  June  1809,  F.  C. ;  Johnstone  v.  Ckeape,  5  Dow,  247  ;  Mowbry 
V.  Dickson^  10  D.  1 102  ;  Alstin  v.  Ckapfiell,  2  D.  248 ;  Macdonaldw,  Macdonald,  6  D.  186.  Thus 
he  may  take  evidence  not  upon  oath. — Elounders,  4  S.  459.  Besides,  the  allegations  in  the 
summons  are  not  inconsistent  with  the  fact  that  the  arbiter  excluded  both  parties  alike,  and 
therefore  showed  no  partiality. 

[Lord  Chancellor. — ^The  allegation  is  very  vague,  and  certainly  does  not  negative  what  you 
say.] 

We  allege  in  our  answers,  that  it  was  with  the  consent  of  the  appellant  himself  that  this  was 
done.  Moreover,  the  arbiter  may  yet  correct  any  defect  in  his  proceedings,  for  he  has  come  to 
no  final  decision.  All  the  cases  cited  on  the  other  side  were  cases  where  the  arbitration  had 
been  concluded.  All  that  has  been  done  yet  by  the  arbiter  has  been  to  issue  interim  notes, 
which  are  quite  different  from  a  decreet  arbitral. — Halley  v.  Gowans,  1 1  S.  942 ;  Gray  v.  Metcnair^ 
5  W.  S.  305.  If,  therefore,  the  appellant  has  been  prejudiced,  the  arbiter  may  yet  remove  the 
source  of  complaint. 

Sir  E,  Kelly  replied. — Nothing  has  been  advanced  by  the  other  side  to  show,  that  where  an 
incurable  vice  attaches  to  the  submission,  we  must  wait  for  years  till  the  decreet  arbitral  is  pro- 
nounced, before  we  can  bring  an  action  and  stop  the  proceedings.  The  case  of  Eraser  w.  Wright 
settles  the  question  in  our  favour.  The  sole  point  here  is,  whether  the  vice  is  curable — whether 
it  is  a  nullity  or  a  mere  irregularity.  We  say  it  is  a  nullity,  which  cannot  be  waived,  as  an 
irregiilarity  can.  It  might  be  that  the  effect  produced  on  the  mind  of  the  arbiter  was  not  great 
either  way  ;  still  we  cannot  speculate  on  that. 

[Lord  Brougham. — Just  as  in  moving  for  a  new  trial  for  the  improper  rejection  of  evidence, 
you  are  not  required  to  show  how  much  or  how  little  it  would  have  affected  the  verdict.] 
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Just  so,  as  it  was  said  in  Dobson  v.  Graves.  We  totally  deny  that  the  arbiter  excluded  both 
parties  alike  from  hearing  the  evidence ;  we  say  he  excluded  us  only. 

Lord  Chancellor  Cran worth. — My  Lords,  this  is  a  case  in  which  a  gentleman  of  the 
name  of  William  Drew  died  some  years  ago,  leaving  several  children.  Two  of  them,  Alexander 
Drew,  the  appellant  at  your  Lordships'  bar,  and  Peter  Drew,  one  of  the  respondents,  had  some 
disputes  as  to  the  right  to  property  under  the  father*  s  will.  In  order  to  avoid  litigation  Alexander 
Drew  and  Peter  Drew,  by  an  instrument  drawn  up  in  proper  form,  agreed  to  submit  those  dis- 
putes to  the  decision  of  Mr.  Lebum,  who  was  a  gentleman  skilled  in  the  law,  and  a  person  of 
respectability.  They  agreed  to  refer  to  him  all  matters  of  dispute ;  and  an  instrument  was 
drawn  up,  giving  to  that  submission  all  the  effect  of  a  submission  according  to  the  law  of  Scot- 
land ;  and,  according  to  the  law,  as  it  has  been  stated  at  the  bar  on  both  sides,  an  award  is  an 
instrument  of  a  somewhat  more  formal  character,  or  more  effectual  character,  than  an  award 
upon  a  submission  in  this  country,  because  it  is  a  document  upon  which  diligence  may  immedi- 
ately issue.  However,  the  principles  upon  which  the  arbitrator  is  to  proceed  must  be  the  same 
both  in  that  country  and  in  this.  He  is  bound  to  proceed  fairly  and  honestly,  and  to  conduct 
himself  without  bias  or  partiality  towards  either  side ;  and,  undoubtedly,  he  subjects  himself  to 
the  gravest  censure  and  to  legal  proceedings  if  he  acts  otherwise. 

The  date  of  the  submission  being  in  June  1848,  the  arbitration  proceeded  through  that  year, 
and  the  following  year,  1849,  ^^'^  i^  ^^^  broken  off  in  the  month  or  January  1850  by  the  present 
proceedings,  instituted  by  Alexander  Drew,  one  of  the  children,  alleging  that  the  Court  ought  to 
stop  any  further  proceedings  under  the  arbitration,  by  reason  either  of  corrupt  conduct  or  mis- 
conduct on  the  part  of  the  arbitrator,  Mr.  Lebum.  The  case  came  before  the  Lord  Ordinary, 
and  from  him,  upon  a  reclaiming  note,  to  the  Lords  of  Session,  and  the  Lords  of  Session  were 
unanimously  of  opinion  that  there  was  no  ground  for  their  so  interfering.  The  pleas  of  the 
defenders  were  separate.  The  first  plea  for  Mr.  Peter  Drew,  substantially  the  defender,  was, 
that  "  the  present  action,  for  putting  a  stop  to  a  pending  submission  without  reduction  of  any 
of  the  proceedings,  is  incompetent, at  least  is  incompetent  on  the  grounds  set  forth.*'  Secondly^ 
**  the  action  is  irrelevant  as  laid."  The  first  plea  for  the  defender  Mr.  Leburn,  who  was  the 
arbitrator,  is,  that  ^'  the  summons  does  not  set  forth  facts  or  allegations  which  either  relevantly 
or  competently  support  and  infer  its  conclusions."  The  Lord  Ordinary  having  heard  the  parties 
upon  the  first  and  second  pleas  in  law  stated  for  the  defender  Peter  Drew,  and  on  the  first  plea 
stated  for  the  defender  Thomas  Lebum,  and  having  considered  the  terms  of  the  proposed  issue 
lodged  by  the  pursuer,  and  the  record  and  whole  process,  repels  the  first  plea  stated  for  the 
defender  Peter  Drew,  namely,  that  the  action  was  incompetent  upon  the  grounds  set  forth — he 
repelled  that,  and  thought  that  the  action  was  competent  upon  that  ground  ;  and  with  regard  to 
the  last,  he  submitted  it  to  the  Court. 

Now,  with  regard  to  submitting  the  first  plea  to  the  Court,  it  was  said  that  was  a  proceeding 
he  was  not  warranted  to  take  under  the  New  Procedure  AcL  I  very  much  doubt  that ;  but,  for 
reasons  which  will  be  apparent,  I  do  not  think  it  is  necessary  for  your  Lordships  to  decide  that 
question  now.  I  cannot  however  think  it  was  meant,  by  a  sort  of  side  wind,  that  a  power  which 
has  been  exercised  immemorially  should  be  taken  away,  being  proper  and  necessary  for  the 
administration  of  justice.  I,  however,  will  consider  it  merely  now  with  reference  to  the  first  plea 
of  the  defender  Peter  Drew — which  the  Lord  Ordinary  by  this  interlocutor  repelled — ^stating  the 
action  to  be  incompetent  upon  the  grounds  set  forth.  That  being  taken  to  the  Inner  House, 
their  Lordships  were  unanimously  of  opinion  with  the  defender  Peter  Drew,  that  an  action  putting 
a  stop  to  a  pending  submission  was,  on  the  grounds  set  forth,  incompetent. 

Now,  my  Lords,  against  that  decision  Alexander  Drew,  the  other  party  to  the  submission,  has 
appealed  to  your  Lordships'  House,  contending  that  they  were  competent  grounds  for  putting  a 
stop  to  the  pending  arbitration.  My  Lords,  upon  the  question  of  putting  a  stop  to  a  pending 
arbitration,  the  law  of  England  and  the  law  of  Scotland  materially  differ.  As  the  law  of  England 
stood  before  the  recent  alterations,  conmiencing,  I  think,  with  the  statute  moved  by  my  noble 
and  learned  friend  who  held  the  Great  Seal  in  1833,  followed  by  several  subsequent  statutes 
amending  and  extending  the  provisions  then  introduced,  if  parties  submitted  a  matter  for  arbi- 
tration to  a  private  tribunal,  to  be  decided  by  a  selected  person,  either  of  them  might  at  any 
time,  without  assigning  any  ground,  revoke  that  submission.  That  was  an  inconvenient,  and,  I 
think  I  jnay  be  allowed  to  say,  an  irrational  state  of  the  law.  If  parties  choose  to  select  their 
own  ^udge,  they  ought  to  be  bound  to  submit  to  his  decision,  and  not  to  let  it  proceed  to  a 
certam  point,  and  then,  if  they  could  extract  from  any  opinion  or  any  look  of  the  arbitrator  that 
he  was  hostile  to  them,  revoke  the  submissioi\.  I  say  that  was  an  absurd  state  of  the  law,  which 
has  since  been  rectified,  and  now  the  law  may  be  represented  as  being,  that  neither  party  to  a 
submission  can  stop  an  arbitration  pending  its  proceedings  without  first  obtaining  the  sanction 
of  some  Court  of  Westminster  Hall,  or  one  of  the  Judges  of  a  Court,  for  so  doing.  It  was  very 
reasonable  that  there  should  be  still  reserved  the  power  of  stopping  it  upon  reference  to  a  Judge, 
because  the  proceeding  before  a  Judge  or  a  Court  for  that  purpose  would  be  a  very  short  and 
summary  proceeding  ;  and  it  might  be  that  the  party  to  the  litigation  might  say — **  Things  are 
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in  such  a  state,  that  if  it  goes  on  the  only  result  will  be  that  more  expense  will  be  incurred,  and 
the  award  must  inevitably  be  set  aside.  I  will  not  take  any  further  part  in  it.  I  have  found  out 
that  the  arbitrator  is  corrupt.  He  has  done  something  which  he  has  no  right  to  do,  and  I  will 
not  waive  the  evil  consequences  resulting  to  me  from  the  course  he  has  pursued,  and  therefore 
when  the  award  is  made  it  will  be  a  nullity ;  and  it  may  be  just  as  well  stopped  in  limine,^ ' 
Upon  that  ground  the  legislature  has  still  reserved  the  power  enabling  a  party  to  a  litigation  to 
apply,  in  a  summary  manner,  to  a  Court  or  to  a  Judge,  in  order  that  he  may,  with  the  assent  of 
that  Court  or  Judge,  put  an  end  to  the  litigation.  That,  in  the  Courts  in  England,  is  a  very  short 
and  summary  proceeding.  The  person  applying  states  upon  affidavit  the  ground  upon  which  he 
says  the  award  must  be  set  aside,  whatever  is  the  result  of  the  award.  If  that  statement  upon 
affidavit  be  answered,  then  the  Court  does  not  interfere,  but  says — "  Let  it  go  on  till  the  award 
is  made."  If  it  is  not  answered  by  affidavit,  then  it  is  dealt  with  as  a  sort  of  admitted  case,  and 
the  Court  interferes  and  suffers  the  litigant  party  to  stop  the  arbitration. 

Now  the  law  of  Scotland  is  different.  When  a  party  has  submitted  himself  to  arbitration  by 
a  proper  submission  he  cannot  revoke  it ;  it  must  go  on ;  and  there  are  no  means  of  interfering 
analogous  to  the  proceeding  by  application  to  a  Court  or  a  Judge  in  this  country.  There  is  no 
similar  proceeding,  or  any  mode  of  finding  fault  with  the  arbitration  by  affidavit,  but  there  are 
occasions  in  which  proceedings  for  that  purpose  are  extremely  convenient,  and  this  is  one  of 
those  cases  in  which,  I  venture  to  think,  the  law  of  England  affords  greater  facility  and 
convenience  than  the  law  of  Scotland.  But  there  being  no  means  of  stopping  a  pending 
proceeding,  still  the  Courts  have  said  (at  least  it  is  supposed  that  the  Courts  have  said) — You  may 
even,  pending  a  proceeding,  come  with  an  action  before  the  Court,  and  show,  in  the  same  way 
as  you  may  in  England  upon  your  affidavit,  that  there  has  been  corruption,  or  something 
relevant  to  it.  And  the  Courts  have  said,  at  least  in  one  case — It  may  be  competent,  upon 
alleging  corruption,  for  instance,  or  something  which  will  render  the  award  necessarily  bad,  to 
come  before  the  Court  of  Session  and  have  a  declarator,  or  a  process  of  some  sort  or  other,  to 
stop  any  further  proceedings  under  that  submission.  The  exact  form  of  the  proceeding  in 
Scotland  it  is  not  necessary  to  inquire  into. 

Now,  my  Lords,  that  has  been  so  decided  in  the  case  which  has  been  referred  to  of  Fraser  v. 
Wright^  or  it  seems  to  have  been  so  decided ;  but  it  is  not  necessary  for  your  Lordships  to  give 
any  opinion  upon  the  question  of  whether  that  was  a  correct  or  an  incorrect  decision.  All  I 
should  wish  to  say  upon  that  decision  is,  that  I  trust,  so  far  as  I  am  concerned,  I  may  not  be 
supposed,  by  anything  I  now  say,  either  as  assenting  to  or  dissenting  from  that  decision.  I  wish 
to  leave  it  perfectly  open.  There  may  be  cases  in  which  a  proceeding  similar  to  that  which  is 
now  before  your  Lordships  may  be  properly  sustained ;  but  I  will  just,  in  passing,  remark,  that  I 
think  many  of  the  difficulties  which  I  should  have  felt  if  we  had  sustained  the  appellant's  case 
here,  would  apply  equally  to  the  case  of  Fraser  v.  Wright.  If  corruption  could  be  proved,  or 
there  could  be  any  short  way  of  seeing  whether  there  was  a  pritnd  facie  case  of  corruption  or 
not,  then  I  think  there  might  be  very  good  ground  for  interfering  to  stop  the  proceedings ;  but 
inasmuch  as  it  is  just  as  easy  to  allege  corruption,  if  it  is  falsely  alleged,  as  it  is  to  allege 
anything  else,  I  think  I  see  some  difficulties  in  the  way  of  the  decision  of  Fraser  v.  Wright, 
That,  however,  is  not  the  case  here,  because  the  grounds  upon  which  Alexander  Drew  seeks  to 
stop  the  proceedings  here  are  not,  that  there  has  been  anything  properly  called  corruption  on  the 
part  of  Mr.  Leburn — the  whole  of  the  evidence  shows  that  there  has  not,— but  he  has  placed  his 
case  upon  three  grounds : — Firsts  He  says  that  Mr.  Leburn  has  an  interest  in  sustaining  the  views 
of  Peter  Drew  against  Alexander  Drew,  which  were  not  fully  understood  by  him  when  he 
consented  to  the  submission.  Secondly^  That  he  has  proceeded  in  a  mode  which,  if  not  strictly 
partaking  of  corruption,  involves  yet  an  irregularity  of  so  grave  a  nature,  that  if  we  were  now 
proceeding  to  set  aside  the  award,  it  would  be  beset  with  the  same  difficulties,  and  it  must  be 
treated  as  corruption  under  the  statute,  namely,  examining  witnesses  behind  the  backs  of  parties 
who  were  interested  in  seeing  that  they  were  properly  examined,  and  that  the  truth  was  properly 
brought  out.  Thirdly^  That  Peter  Drew,  one  of  the  parties,  was  examined,  not  upon  oath,  as 
he  ought  to  have  been,  but  that  his  examination  was  taken  upon  his  solemn  declaration. 

My  Lords,  upon  the  first  ground,  that  Mr.  Leburn,  the  arbitrator,  was  interested  in  sustaining 
the  case  of  Peter  Drew,  one  of  the  parties,  against  Alexander  Drew,  we  intimated,  after  the 
appellant  had  closed  his  case,  that  we  did  not  call  upon  the  respondents  to  give  any  answer  to 
that  allegation,  because  it  appeared  to  all  of  us  that  there  was  not  the  slightest  ground  for  any 
such  suggestion.  The  interest  which  was  alleged,  the  existence  of  which,  even  supposing  it  was 
not  known,  though  it  does  not  appear  to  be  at  all  cjear  that  it  was  not  known  to  everybody  from 
the  beginning — indeed  the  circumstances  seem  to  show  that  it  must  have  been  known; — but 
whether  known  or  not,  the  interest  is  next  to  nothing.  It  was,  as  I  observed  in  the  course  of  the 
proceedings,  an  interest  existing  in  the  same  way  as  in  the  case  of  an  old  writ  of  quo  minus  in 
the  Exchequer,  where  anybody  was  interested,  because,  as  it  is  said,  Mr.  Peter  Drew  has  certain 
trust  monies  in  his  hands  of  which  Mr.  Leburn,  the  arbitrator,  is  one  of  the  trustees,  and  Mr. 
Peter  Drew,  if  this  award  goes  against  him,  will  be  less  solvent,  or  more  insolvent,  than  if  it 
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goes  in  his  favour.  If  it  goes  in  his  favour  it  will  be  more  likely  that  he  will  be  able  to  pay  Mr. 
l^burn,  the  arbitrator,  his  debt,  than  if  it  goes  against  him.  My  Lords,  I  do  not  hesitate  to  say 
that  that  is  a  sort  of  interest,  if  you  call  it  interest,  with  which  it  is  quite  impossible  for  your 
Lordships  to  deal.  If  parties  choose  to  appoint  a  person  arbitrator  without  making  inquiry  into 
those  minute  circumstances,  they  must  abide  by  the  result.  It  is  not  suggested  that  there  was 
any  fraud  in  concealing  from  the  parties  any  existence  of  interest.  The  interest,  therefore, 
seems  to  be  a  question  entirely  out  of  the  case ;  indeed,  it  was  not  the  point  mainly  relied  upon. 

The  point  mainly  relied  upon  was  the  next,  namely,  thaf  Mr.  Lebum,  the  arbitrator,  had, 
fipon  several  occasions,  (one  is  as  good  as  a  hundred,)  privately  examined  witnesses  behind  the 
^ack  of  Mr.  Alexander  Drew,  one  of  the  litigant  parties.  Now  the  answer  that  is  given  is  this 
— why,  it  is  perfectly  true  they  were  examined  behind  the  back  of  Mr.  Alexander  Drew,  and  so 
they  were  behind  the  back  of  Mr.  Peter  Drew;  and  the  reason  they  were  examined  was,  that 
Alexander  Drew  desired  it  to  be  done.  However,  I  quite  admit  the  force  of  what  was  said  by 
Sir  Fitzroy  Kelly,  that  we  cannot  look  at  that  as  a  question  to  be  inquired  into.  If,  therefore, 
the  examination  of  these  parties  behind  the  back  of  Mr.  Alexander  Drew  was,  upon  the  whole 
of  the  proceedings  that  are  before  us,  legitimately  shown  to  be  a  circumstance  that  would  render 
this  award  void,  then,  I  think,  the  appellant  would  have  made  considerable  progress  in  his  case, 
because  I  wish  to  be  understood  as  not  in  the  slightest  degree  questioning  or  insinuating  a  doubt 
ag:ainst  the  authorities  which  have  been  referred  to,  laying  down  that  an  arbitrator  must  entirely 
misconceive  his  duty  if  he  in  any  way,  in  the  minutest  respect,  takes  upon  himself  to  listen  to 
evidence  behind  the  back  of  a  party  who  is  interested  in  controverting,  or  is  entitled  to  contro- 
vert it.  Several  cases  have  been  referred  to,  but  if  there  had  been  none,  I  quite  agree  with 
Lord  Eldon,  that  the  principles  of  universal  justice  require  that  the  person  who  is  to  be 
prejudiced  by  the  evidence  ought  to  be  present  to  hear  it  taken,  to  suggest  cross-examination,  or 
himself  to  cross-examine,  and  to  be  able  to  find  evidence,  if  he  can,  that  shall  meet  and  answer 
it ;  in  short,  to  deal  with  it  as  in  the  ordinary  course  of  legal  proceedings.  But  I,  for  the  moment, 
suppose  that  there  is  no  such  answer,  indeed  I  am  bound  to  do  so— we  are  now  dealing  with  the 
questions  of  relevancy  and  competency — ^we  are  now  to  consider  that  the  allegation  is  this,  that 
he  proceeded  to  hold  certain  private  examinations  and  communications  on  the  subject  thereof 
behind  the  back  of  Alexander  Drew.  Is  that  a  ground  upon  which  the  award  could  be  set  aside, 
or  would  be  set  aside,  so  that  your  Lordships  ought  to  reverse  the  decision  of  the  Court  of 
Session,  saying  they  will  not  stop  the  proceedings  under  the  arbitration  ? 

My  Lords,  agreeing,  as  I  do  most  fully,  in  the  doctrine  of  all  these  cases,  that  the  arbitrator 
entirely  misconceives  his  duty  in  so  examining  witnesses,  nevertheless,  if,  from  any  reason 
whatsoever,  (and  here  the  reason  suggested  is  the  consent  of  the  parties,)  the  arbitrator  has 
examined  a  witness  behind  the  back  of  the  parties,  and  afterwards  tells  the  parties — I  have 
examined  so  and  so  behind  your  back  ;  do  you  wish  that  I  should  re-examine  them .?  and  they  say 
— No,  we  do  not — proceed  nevertheless,  then  that  is  an  error  that  may  be  waived.  It  is  not 
enough  that  he  should  tell  them — I  have  examined  A  B  behind  your  back ;  now,  come  and  let 
me  examine  them  in  your  presence.  I  think,  in  that  case,  the  party  might  very  fairly  say — 
You  have  examined  them  behind  my  back,  therefore  I  beg  leave  to  say  that  I  shall  double  up 
my  papers  and  walk  away.  In  this  country  we  should  say — I  will  proceed  now  to  a  Judge  to 
have  this  arbitration  stopped,  because  I  cannot  tell  what  impression  the  witness  may  have  made 
Tipon  your  mind  behind  my  back,  and  I  will  not  attempt  to  remove  that  impression  afterwards  by 
having  him  examined  in  my  presence.  I  will  not  submit  to  the  decision  of  a  Judjg^e  who  has  so 
far  forgotten  his  duty  as  to  listen  to  anything  to  my  prejudice  behind  my  back,  which  I  have  not 
had  the  opportunity  of  contradicting.  But  if,  being  aware  that  the  examination  has  taken  place 
behind  his  back,  being  apprized  of  it,  and  being  asked — Do  you  wish  to  have  him  examined  in 
your  presence?  he  says — No,  I  do  not — proceed  with  the  arbitration,  it  is  evident  that  is  a 
waiver  of  the  objection.  Indeed,  though  it  might  have  been  a  sort  of  misconduct,  yet  it  might 
be  the  most  venial;  and  if  the  reasons  were  such  as  are  here  sxiggested,  it  might  have  been  a 
most  laudable  act,  but  certainly  venial,  which  is  all  we  have  to  deal  with.  Therefore  the  only 
question  is  this — whether,  upon  those  proceedings  legitimately  before  us,  it  does  appear  that  Mr. 
Alexander  Drew,  knowing  of  the  examination  of  these  parties  behind  his  back,  nevertheless  did 
not  wish  further  to  examine  them,  but  did  wish  the  proceedings,  in  spite  of  all  that,  to  go  on  ? 

Now,  my  Lords,  upon  that  matter  I  wish  to  call  your  attention  to  what  I  find  in  the  case.  This 
arbitrator,  as  I  think  the  Judges  truly  say,  acted  with  more  candour  than  perhaps  was  necessary, 
because,  from  time  to  time,  at  every  meeting  he  made  notes  ©f  everything  that  passed,  and  a 
sort  of  summary  of  what  had  gone  on  before.  I  do  not  know  the  date  when  these  parties  were 
examined,  but  some  time  previous  to  the  12th  of  July  1849,  it  appears  Mr.  Lebum,  the  arbitrator, 
did  examine  three  witnesses  behind  the  backs  of  both  parties,  and  therefore  behind  the  back  of 
Mr.  Alexander  Drew,  as  Mr.  Leburn  says,  because  Mr.  Alexander  Drew  desired  it,  I  will 
suppose  that  not  to  be  legitimately  before  us;  however,  this  is  certainly  before  us,  because  this 
is  put  in  by  Mr.  Alexander  Drew  himself,  that  at  the  meeting  of  the  12th  of  July  1849  this  is  the 
minute : — "  The  arbitrator  having  met  with  the  parties  and  their  agents  at  Glasgow  on  the  2d 
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instant,  and  having  heard  them  fully  in  support  of  their  respective  claims,  examined  Mr.  William 
Drew,  Miss  Drew,  and  Donald  Ferguson,  upon  a  certain  point.  Well,  Alexander  Drew,  being 
informed  that  he  had  examined  those  parties,  must  of  course  know  that  it  was  behind  his  back, 
because  he  complains  that  he  was  not  there.  Then,  what  takes  place?  Why,  at  the  same 
meeting,  I  think,  but  if  not  then,  at  a  subsequent  meeting  on  the  8th  of  October,  at  page  io6  of 
the  printed  caseSf  I  find  this  at  letter  E — "And  further,'*  the  arbitrator  "appoints  Mr.  Alexander 
Drew  to  state  whether  he  wishes  Miss  Drew,  Mr.  William  Drew,  and  Donald  Ferguson,  to 
undergo  a  more  formal  examination  by  him  before  the  arbiter,  in  regard  to  the  alleged  arrange- 
ment as  to  the  rents  " — that  was  the  point  upon  which  they  had  been  examined.  He  asks  him  if 
h^  wishes  it,  and  I  must  infer  he  does  not,  because  they  never  are  examined.  It  is  not  suggested 
that  he  expressed  any  wish  that  was  refused ;  but  no  less  than  ten  meetings  take  place  afterwards, 
to  which  letters  are  sent  by  Mr.  Alexander  Drew,  he  being  fully  apprized  of  all  this,  and  he  makes 
no  objection  at  all  to  the  fact  that  they  had  been  examined  in  private,  and  never  asks  the 
arbitrator  to  do  what  the  arbitrator  offered  to  do,  namely,  to  have  them  examined  in  his  presence, 
but  lets  the  arbitration  proceed. 

My  Lords,  upon  all  principles  of  common  sense,  as  well  as  of  authority,  perhaps,  even  if  there 
had  not  been  that  which  the  arbitrator  says  there  was,  a  previous  direction  to  him  to  do  it  behind 
Alexander  Drew's  back,  which  clearly  disqualified  him  from  complaining  of  the  award,  when  the 
award  was  made,  upon  any  such  ground,  surely,  exactly  the  same  observation  applies  to  his 
having  examined  Peter  Drew  upon  solemn  declaration.  It  is  said  by  the  same  note  of  the  12th 
of  July,  at  page  100 — "The  arbitrator  having  heard  the  parties  and  their  agents  on  this  claim, 
and  having  in  their  presence  taken  the  solemn  declaration  of  Mr.  Peter  Drew  on  this  subject,  is 
of  opinion  that  this  claim  cannot  be  sustained."  We  are  told  that  that  is  a  very  common  way 
of  taking  evidence ;  and  that  having  been  done  in  his  presence,  and  no  objection  made  to  it  at 
the  timCf  it  is  preposterous  to  think,  after  the  arbitrator  has  been  proceeding  in  that  way  for 
months  afterwards,  and  having  had  considerably  more  than  ten  meetings,  that  any  objection 
could  be  raised  upon  any  such  grounds  as  that 

My  Lords,  it  therefore  appears  to  me  to  be  perfectly  clear  that  nothing  is  stated  here  upon 
either  of  the  grounds  suggested :  first,  that  the  arbitrator  has  examined  witnesses  behind  the  back 
of  the  parties,  or  as  to  taking  the  examination  of  Peter  Drew,  one  of  the  parties,  upon  solemn 
declaration,  that  would,  in  this  country,  enable  a  Court  to  stop  the  arbitration  from  proceeding, 
and  a  multo  fortiori  will  not  enable  the  Court  of  Session,  by  a  proceeding  of  this  sort,  to  prevent 
the  arbitration  from  proceeding. 

I  cannot  but  observe  the  great  force  of  what  was  pressed  upon  us  by  the  counsel  for  Mr.  Peter 
Drew,  that  the  consequences  of  such  an  interference  as  this  must  be  most  mischievous  to  the 
parties.  We  are  now  in  the  year  1855.  This  arbitration  was  going  on,  and  apparently  coming 
close  to  a  termination  at  the  end  of  1849,  or  in  January  1850,  and  this  proceeding  is  instituted, 
the  result  of  which  is  only  to  see  whether  there  are  grounds  for  preventing  the  arbitrator  from 
making  his  award.  If  the  arbitrator  had  been  allowed  to  proceed  to  make  his  award,  all  that 
would  have  been  over ;  and  if  further  litigation  was  necessary,  the  consequences  of  that  would 
have  been  a  litigation  of  a  final  character;  but  this  litigation  is  absolutely  m  its  nature  intermin- 
able, for  the  moment  it  has  been  decided,  if  it  should  be  decided,  that  none  of  these  grounds, 
upon  the  issue  being  directed,  are  made  out,  and  that  the  arbitrator  is  to  proceed,  what  is  to 
prevent  the  parties  the  next  day  from  instituting  another  proceeding,  there  being  no  mode  of 
testing  the  truth  of  that  except  by  a  course  of  proceeding  similar  to  this  ? 

My  Lords,  I  am  very  happy  to  think  that  we  so  entirely  concur  with  the  Court  of  Session  in 
the  decision  to  which  they  have  come,  that  real  justice  will  be  done,  and  that  litigation  will  be 
stopped.     I  trust  this  will  be  a  precedent  to  prevent  similar  proceedings  for  the  future. 

I  will  conclude  the  few  observations  I  have  made  by  moving  your  Lordships  to  dismiss  this 
appeal,  and  to  af&rm  the  judgment  of  the  Court  of  Session ;  and  I  repeat  an  observation  which  I 
made  before,  that  I  trust  nothing  that  has  passed  will  be  taken  as  indicating  an  entire  or  an 
unequivocal  kssent  on  the  part  of  your  Lordships,  that  even  if  fraud  had  l^en  alleged,  that 
would  have  been  a  good  ground  for  such  a  proceeding  as  this. 

Lord  Brougham. — My  Lords,  I  entirely  agree  with  my  noble  and  learned  friend  in  the  view 
which  he  has  taken  of  this  case.  I  entirely  agree  with  him  also  in  desiring  to  exclude  the 
inference,  that  we  either  pve  any  opinion  in  favour  of  the  case  of  Eraser  v.  Wright^  or  against 
it  We  leave  that  decision  entirely  untouched,  as  not  at  all  necessary  to  'be  approved  of  or 
disapproved  of  at  this  time.  I  do  not  at  all  contend  that  there  may  not  be  cases  in  which  it 
would  be  justifiable  in  the  Court  to  stop  what  is  called  a  "going  submission,'*  and  to  interfere 
upon  an  application,  unfortunately,  not  as  our  more  convenient  course  sanctions,  by  a  summary 
application,  but  by  an  action  of  declarator  ad  interinty  as  in  the  present  case.  I  do  not  take 
upon  myself  to  say,  that  I  may  not  imagine  cases  which  would  justify  the  Court,  in  respect  of  the 
incurable  nature  of  a  flaw  in  the  proceedings  suggested  by  such  a  suit,  sanctioning  the  suit  and 
stopping  a  going  submission.  Such  cases  may  arise.  I  can  imagine  one  very  easily  of  gross 
corruption  on  the  part  of  the  arbitrator.     If  one  party  chooses  to  insist  upon  going  on,  and  the 
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other  party  says — ^What  is  the  use  of  going  on  now,  when  the  result  can  only  be  that  the  award 
or  decree  of  the  arbitrator  must  from  its  nature  be  set  aside?  I  can  well  imagine  that  the  Court 
of  Session  would  be  justified  in  sustaining  the  reasons  of  a  declarator  ad  interim,  and  stopping 
a  going  submission.  For  the  present  case,  however,  suffice  it  to  say  that  no  such  instance  arises 
here.  I  do  not,  even  looking  most  strictly  at  the  allegations  before  us,  think  that  the  relevancy 
set  forth  is  sufficient  to  justify  the  Court  in  so  doing. 

Interlocutors  affirmed,  and  appeal  dismissed  with  costs. 
Appellant^  Agent,  Thomas  Ranken,  S.S.C. — Respondenfs  Agent,  James  Peddie,  W.S. 


MARCH  13,  1855. 

Mrs.  Margaret  Brydon  or  Marshall,  &c..  Appellants,  v,  Robert  Stewart, 

Respondent, 

Master  and  Servant — Colliery — Culpa — Reparation — Damages — M,  a  coalminer,  while  in  the 
pit  at  work,  having  certain  grievances  against  the  masters,  after  consulting  kis  fellow  workmen, 
resolved  to  leave  the  pit  in  order  to  represent  his  demands  to  the  master  and  leave  the  service 
if  these  were  not  complied  with,  and  in  coming  up  the  shaft  was  killed  by  a  stone  falling,  and 
which  fell  by  the  negligence  of  the  master. 

Held  (reversing  judgment),  That  M,  being  still  in  the  master* s  service,  and  the  master  being  bound 
to  provide  for  the  servants  safety  in  coming  up  the  shaft,  the  master  was  liable  for  compensation 
to  Af^s  widow  ^ 

This  was  an  action  of  damages  at  the  instance  of  the  widow  and  children  of  the  late  James 
Marshall,  against  "  The  Omoa  and  Cleland  Iron  and  Coal  Company,  and  Robert  Stewart "  the 
only  individual  partner,  ''  or  otherwise  against  the  said  Robert  Stewart  as  proprietor  and  in  the 
occupation  of  the  Cleland  Colliery  and  the  Omoa  Iron  Works." 

The  pursuers  averred  in  the  condescendence — "  On  the  morning  of  the  i  ith  January  1849,  the 
said  James  Marshall,  while  in  the  performance  of  his  duty  as  a  miner,  in  the  employment  of  the 
defenders  or  defender,  in  the  said  Bellside  Pit,  and  while  ascending  the  shank  in  the  cage  pro- 
vided for  the  use  of  the  miners,  was  struck  on  the  head  by  a  lump  of  coal,  ironstone,  or  other 
bard  substance,  falling  on  him  from  above,  in  consequence  of  which  he  fell  from  the  said  cage  to 
the  bottom  of  the  said  pit,  and  died  shordy  afterwards  from  the  injuries  then  received.'' 

The  defender  stated — ^That  at  the  time  of  Marshall's  death,  there  was,  so  far  as  the  defender 
was  concerned,  (2)  "  nothing  wanting  to  make  the  pit  in  all  respects  proper  and  safe  for  working 
in ;  and,  so  far  as  he  knows  or  has  been  able  to  learn,  it  was,  at  the  time  referred  to,  in  a  safe 
and  proper  condition.  (3)  At  the  time  referred  to,  as  well  as  for  a  considerable  time  previous 
thereto,  the  defender  had  contracted  with  John  Craig,  a  person  of  sufficient  skill  and  capacity, 
to  maintain  the  pit  in  question,  including  the  underground  roads  and  works,  in  a  proper  condition, 
as  also  to  draw  the  minerals  and  other  materials  which  required  to  be  taken  to  the  surface,  from 
the  places  at  which  they  were  wrought  to  the  pit  bottom,  and  put  them  on  the  ascending  hatches. 
Craig  was  such  contractor  on  the  nth  of  January  1849.  (4)  On  the  occasion  of  the  deceased 
falling  down  the  pit,  he  was  in  the  act  of  leaving  his  work  when  he  had  no  right  to  do  so.  The 
defender,  from  all  he  can  learn,  believes  that  the  death  of  James  Marshall  is  attributable  either 
to  his  own  carelessness,  or  was  the  result  of  an  inevitable  accident." 

The  defender  pleaded,  inter  alia — 4.  That,  in  the  circumstances,  he  was  not  responsible  for 
the  negligence  of  the  contractor  Craig,  supposing  the  accident  attributable  to  him.  5.  The 
defender  was  not  answerable  for  an  accident  which  could  not  have  been  foreseen  or  provided 
against    6.  The  pursuers*  allegations  being  ill  founded,  the  defender  was  entitled  to  absolvitor. 

The  case  went  to  trial  on  the  following  issue: — "  Whether  the  death  of  James  Marshall,  miner 
at  BeUside,  in  the  parish  of  Shotts  and  county  of  Lanark,  while  working  in  a  coal  pit  belonging 
to  and  in  the  occupation  of  the  defender,  was  occasioned  by  injuries  arising  from  the  shaft  of  the 
said  pit  being  in  an  unsafe  state,  from  causes  for  which  the  defender,  as  the  employer  of  the  said 
James  Marshall,  is  responsible  ?  " 

The  pursuers  led  evidence  from  which  it  appeared,  that  on  the  dav  in  question,  the  miners 
went  down  into  the  pit  at  the  usual  hour  in  the  morning;  that  instead  of  proceeding  to  work,  they 

^  See  previous  reports  14  D.  266,  596;  24  Sc.  Jur.  94,  298.  S.  C.  2  Macq.  Ap.  30;  27  Sc. 
Jur.  311. 
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held  a  meeting,  at  which  alleged  grievances  of  which  the  miners  complained  were  discussed  ; 
that  it  was  resolved  that  all  the  miners  should  stop  work  for  that  day — one  of  the  witnesses 
stating,  "  We  all  stopped  in  order  to  make  our  complaint  tell  a  little  stronger ; "  and  that  the  whole 
miners  accordingly  proceeded,  long  before  the  usuiad  hour,  to  leave  the  pit;  the  deceased  was  one 
of  them^  and  was  killed  as  already  stated. 

After  the  evidence  had  been  closed,  the  amount  of  damages  to  be  foimd  in  case  of  a  verdict 
for  the  pursuers,  was  settled  by  joint  minute. 

The  presiding  Judge  at  the  trial  directed  the  jury — "  i.  That  if  they  were  satisfied,  in  point  of 
fact,  that  on  the  morning  of  the  nth  January  1849,  the  men  left  the  mine  without  working,  from 
no  apprehension  of  danger,  but  of  their  own  accord,  for  a  purpose  of  their  own,  against  their 
employer's  interest,  and  in  a  body,  in  order  to  make  some  complaint  tell  more  effectually  with 
the  manager  or  the  defender,  and  not  in  the  ordinary  course  of  their  occupations, — ^then,  in  point 
of  law,  the  defender  is  not  answerable  for  a  casualty  caused  by  a  single  stone  falling  at  that 
particular  moment  when  the  men  were  so  leaving,  and  that  the  jury  must,  if  so  satisfied  in  point 
of  fact,  find  for  the  defender,  and  state  their  ground  for  doing  so,^-even  if  they  should  be  satisfied 
that  the  death  was  caused  by  the  stone  falling  through  some  insufficiency  in  planking." 

The  jury  found  that  the  men  had  no  proper  cause  for  leaving  the  work,  but  that  the  pit  was 
not  in  a  safe  and  sufficient  state,  and  that  the  death  arose  from  injuries  thereby  caused,  and  that 
Craig  was  a  servant  of  the  defender  and  not  a  mere  contractor. 
The  Court  held  the  ruling  of  the  Judge  correct,  and  entered  judgment  for  the  defenders. 
On  appeal  to  the  House  of  Lords  Mrs.  Marshall,  &c.,  maintained  in  their  case  that  there  ought 
to  be  a  reversal — "  i.  Because  the  law  laid  down  by  the  presiding  Judge  was  intended  to  give 
effect  to  a  special  defence  not  raised  on  the  record.  2.  Because  it  was  applicable  to  a  special 
defence,  which  it  was  incompetent  for  the  respondent  to  raise  under  the  issue  sent  to  trial  3. 
Because  the  law  laid  down  by  the  presiding  Judge  was  erroneous,  in  respect  that  Marshall  having 
been  killed,  as  the  jury  had  found,  in  consequence  of  the  unsafe  and  insufficient  state  of  the  pit, 
the  respondent  was  not  relieved  from  liability  even  although,  at  the  time  the  deceased  was 
killed,  he  was  leaving  the  mine  for  a  purpose  of  his  own,  in  order  to  make  a  complaint,  and  not 
in  the  ordinary  course  of  his  occupation  as  a  miner.  The  deceased  was  coming  up  in  the  exercise 
of  a  right,  which  every  workman  has,  to  make  a  complaint  to  his  employer,  and  in  violation  of 
no  rule  of  the  work ;  and  he  was  therefore  entitled  to  that  protection  which  the  law  gives  to  the 
servant  under  his  contract  of  service,  more  especially  when  that  service  is  one  of  hazard  and 
danger." 

The  respondent  supported  the  judgment  for  the  following  reasons : — "  i.  The  death  of  Marshall 
having  happened  in  consequence  of  accident  at  a  moment  when  he  was  not  engaged  in  the 
work  of  the  respondent,  but,  on  the  contrary,  when  he  was,  in  contravention  of  his  duty,  and 
against  the  interest  of  his  employer,  in  the  act  of  leaving  his  work  without  any  sufficient  cause, 
the  respondent  was  not  liable  in  damages.  2.  There  was  no  ground  for  the  objection  that  the 
principle  of  law,  on  which  the  judgment  appealed  against  was  founded,  was  not  properly  raised 
or  covered  by  the  record." 

Anderson  Q.C.,  and  Hale,  for  appellants. — Taking  the  issue  by  itself,  without  any  reference  to 
the  state  of  the  record,  the  direction  given  by  the  Judge  was  quite  erroneous.  The  first  direction  is 
dehors  the  issue  altogether;  it  consists  of  some  seven  or  eight  propositions,  all  of  which  are  left  to 
the  jury  promiscuously,  and  the  Judge  gives  them  no  instruction  as  to  which  of  these  is  material 
and  which  is  immaterial.  The  jury  might  have  therefore  founded  their  verdict  only  on  what 
was  immaterial.  But  the  substance  of  the  direction  is  quite  erroneous  in  point  of  law,  and 
amounts  to  this,  that  if  the  servant  came  up  from  the  pit  without  just  cause,  the  master  could 
not  be  responsible  for  injury  arising  from  the  defective  planking  of  the  mouth  of  the  pit.  This 
is  neither  the  law  of  Scotland  nor  England.  The  law  on  this  subject  was  said  by  the  House  to 
be  the  same  in  both  countries. — Paterson  v.  Wallace,  ante^  p.  389  ;  i  Macq.  Ap.  748  ;  26  Sc.  Jur. 
550.  The  deceased  had  a  perfect  right  to  be  down  in  the  pit,  and  he  had  a  right  to  be  brought 
up  safe.  The  evidence  does  not  show  that  the  relation  of  master  and  servant  had  ceased. 
[Lord  Brougham. — Could  the  deceased  have  been  in  the  pit  in  any  other  capacity  than  as 
servant  ?] 

Just  so,  and  the  master  was  bound  to  have  the  pit  secure  for  his  passing  up.    Even  if  the 
deceased  had  been  a  trespasser,  the  owner  of  the  pit  would  have  been  liable,  as  was  ests^blished 
in  the  well  known  cases  regarding  spring  guns. 
[Lord  Chancellor. — ^These  cases  went  upon  a  different  principle.] 

There  is,  however,  a  class  of  cases  which  show,  that,  when  the  party  injured  by  the  negligence 
of  another  has  himself  been  guilty  of  negligence,  he  may  nevertheless  recover  damages,  imless 
by  the  exercise  of  reasonable  care  he  might  have  avoided  the  consequences  of  the  defender's 
negligence. — Davies  v.  Mann,  10  M.  &  W.  546 ;  Pighy  v.  Hewat,  5  Exch.  240.  And  the  same 
principle  exists  in  Scotland. — Black  v.  Cadelly  9th  February  1804,  F.C. ;  Chapman  v.  Parlane,  3 
S.  585:  Bairdw.  Hamilton^  4  S.  790;  Whitelaw  v.  Moffat,  I2  D.  434;  Netlson  v.  Dixon,  14  D. 
420.     Here  the  deceased  was,  according  to  the  evidence,  coming  up  from  the  pit  to  make  a 
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compUint  about  some  grievance  which  he  felt,  and  he  was  quite  entitled  to  make  such  com- 
plaint. 

Solicitor-General  (Bethell),  and  R,  Palmer  Q.C.,  for  respondent.— The  charge  given  by  the 
learned  Judge  involved  a  sound  principle  of  law^  viz.,  that  a  master  can  only  be  responsible  for 
the  safe  state  of  the  pit  to  the  servant,  while  such  servant  is  in  his  employment.  Unless  this  were 
so,  there  would  be  no  end  to  the  liability  of  masters.  Here  the  servant  had  repudiated  the 
employment,  and  the  relation  of  master  and  servant  had  ceased  ;  and  there  is  no  principle  on 
which  the  master  can  be  held  liable  in  a  case  of  this  kind  as  against  a  mere  stranger. 

Lord  Chancellor  Cranworth. — My  Lords,  I  think  the  course  taken  by  the  learned  Judge  in 
the  Court  below  was  a  perfectly  strict  course.  He  directed  the  jury  to  find  the  facts,  leaving  to  the 
Court  to  adjudicate  the  law  on  the  facts  so  found.  I  cannot  too  much  express  my  approbation  of 
that  course,  because  the  tendency  of  it  is  always  to  save  expense  and  delay.  Having  done  that,  he 
left  it  for  the  Court,  which  now,  upon  the  case  coming  by  way  of  appeal  to  this  House,  is  leaving  it  to 
your  Lordships  to  say,  what  ought  to  be  the  result  of  the  finding  of  the  jury  upon  that  direction. 

My  Lords,  in  the  first  place,  I  quite  agree  with  what  was  said  by  Mr.  Anderson,  and  in  which 
the  Solicitor-General  concurred,  that  we  cannot  here  look  at  all  to  what  the  pleas  were.  The 
pleas  resulted  in  the  direction  of  a  trial,  and  an  issue  was  framed  accordingly.  All  we  have  to 
look  to  is,  whether  proper  directions  were  given  to  the  jury  upon  the  trial  of  that  issue.  Now 
Mr.  Palmer  has  for  the  first  time  pointed  our  attention  to  what  the  facts  proved  were.  I  do  not 
repudiate  that,  because  I  quite  agree,  that  in  looking  to  the  question,  whether  the  direction  was 
right  or  not,  it  is  extremely  necessary  to  ascertain  whether  what  is  alleged  to  have  been  said 
really  was  said.  The  facts  of  the  case  appear  to  be  these.  There  was  a  dispute  among  these 
workmen  upon  several  points.  They  contended  that  the  lining,  as  I  think  they  call  it,  was  not 
safe ;  unhappily  it  turns  out  that  they  were  correct  about  that.  It  was  said  that  it  was  safe.  They 
contended  further,  that  there  was  not  proper  provision  for  supplying  air,  and  there  having 
apparently  been  some  disputes  for  some  days  before  on  this  subject,  they  went  down ;  and  it  is 
said  by  one  of  the  witnesses  that  they  went  down  with  a  determination  not  to  work.  That, 
however,  is  a  matter  of  controversy.  Some  say  they  did,  some  say  they  did  not.  On  the  contrary, 
one  of  the  witnesses  expressly  says  that  he  went  down  and  did  work.  Henry  Wylie  said  he 
worked,  and  John  Miller  said  he  worked.  But,  however,  that  is  immaterial.  Some  went  down 
and  worked,  and  some  went  down  and  did  not  work.  But  I  will  put  it  in  the  strongest  possible 
way,  that  they  all  went  down  meaning  not  to  work — ^that  is  to  say,  they  all  went  down  (it  is  said 
they  were  working  by  piece  work)  with  the  determination  to  make  their  remonstrances,  and  to 
object  to  work  unless  these  remonstrances  were  attended  to ;  probably  anticipating  that  they 
would  not  be  attended  to,  and  in  that  sense  not  intending  to  work.  When  they  went  down  they 
went  safely  down.  They  had  their  meeting,  as  they  called  it.  First  of  all  one  refuses  to  come, 
and  goes  on  to  work,  and  then  another,  and  so  on,  but  finally  they  have  a  meeting,  and  they 
resolve  that  they  will  not  work.  Their  grievances  might  be  well  founded  or  ill  founded.  Resolv- 
ing not  to  work,  they  make  the  proper  signals  and  they  are  drawn  up,  and  the  accident  happens 
in  their  being  drawn  up.  What  is  contended  for  on  the  part  of  the  respondent,  and  to  which  the 
direction  of  the  learned  Judge  is  pointed,  is  this,  that  in  such  circumstances  there  is  no  responsibility 
by  the  law  of  Scotland  in  respect  of  an  injury  occasioned  by  the  defect  of  the  machinery. 

Now,  my  Lords,  in  my  opinion,  not  only  there  is  that  responsibility  by  the  law  of  Scotland, 
but  clearly  there  is  that  responsibility  by  the  law  of  England  also,  which  is  thought  to  be  less 
strict  on  this  point  than  the  law  of  Scotland.  A  master,  by  the  law  of  England  and  by  the  law 
of  Scotland,  is  liable  for  injuries  occasioned  by  his  neglect  towards  those  whom  he  employs.  I 
quite  adopt  the  argument  of  the  Solicitor-General,  that  he  is  only  responsible  while  the  servant 
is  engaged  in  his  employment ;  but  then  we  must  take  a  great  latitude  in  the  construction  of  what 
is  being  engaged  in  bis  employ.  It  would  be  a  monstrous  proposition  indeed,  if,  having  sent  a 
workman  down  into  my  mine  to  work  for  me,  and  he  there,  choosing  no  longer  to  be  employed, 
and  ceasing  therefore  to  be  employed,  requires  me  to  take  him  up  again,  that  the  taking  up 
should  be  held  to  be  taking  him  up  without  my  being  liable  for  the  due  caution  for  which  I  was  liable 
when  I  let  him  down.  That  is  not  the  meaning  of  the  law.  If  having  taken  him  up  I  afterwards 
dismiss  him,  or  he  remains  in  my  employ,  and  means  to  come  down  to-morrow  into  the  mine 
again,  and  in  the  interval  he  does  something  not  in  the  course  of  his  employment,  the  master  is 
not,  by  the  law  of  Scotland  or  by  the  law  of  England,  responsible  for  it ;  but  whatever  he  does  in 
.  the  course  of  his  employment,  according  to  the  fair  interpretation  of  these  words,  eundo,  morando, 
tt  redeundOj  for  all  that  the  master  is  responsible,  and  it  does  not,  in  my  opinion,  make  the  slightest 
difference  that  the  workmen  had,  according  to  the  finding  of  the  jury,  no  lawful  excuse  for  not 
going  on — ^no  proper  cause  for  leaving  their  work — ^that  is  to  say,  there  was  not,  as  the  jury 
thought,  that  danger  in  respect  of  the  air,  or  that  danger  in  respect  of  the  lining,  which  ought  to 
have  induced  the  men  to  say  that  they  would  not  work.  I  do  not  know  upon  what  facts  it  was 
that  they  arrived  at  the  conclusion  about  the  lining;  but  the  result  was,  that  within  a  few  minutes 
afterwards  a  man  unfortunately  lost  his  life.  It  would  seem  therefore  that  they  had  a  proper 
ground.    They  found  that  the  planking  was  defective  in  some  places.     It  is  quite  immaterial, 
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and  I  think  it  makes  my  view  of  the  case  stronger ;  but  let  that  be  dropped  ;  let  it  be  supposed 
that  they  made  no  objection  upon  that  head,  which  was  the  most  objectionable  of  the  two. 
However,  they  made  some  objection  upon  some  points  rightly  or  wrongly;  and  suppose  they 
were  entirely  wrong,  but  having  gone  down  there,  and  deliberately  together  chosen  to  say — "  We 
will  work  no  longer,"  it  would  not  seem  that  there  was  any  breach  of  contract  with  respect  to 
the  piecework  they  were  engaged  in.  It  would  be  only  that  they  did  not  earn  anything.  Even 
if  they  had  been  employed  as  daily  labourers,  if  they  wrongfully  chose  to  say — "  We  will  not 
work  any  more,**  and  if,  without  proper  cause  for  so  saying,  they  had  said — "  We  will  terminate 
our  contract,  now  take  us  up  again,'*  it  was  unquestionably  the  duty  of  the  master,  gua  master, 
in  his  capacity  of  master,  to  take  them  up  safely,  just  the  same  as  to  have  brought  them  down 
safely.  For  that  purpose  the  obligation  of  the  master  continues  in  that  sense  after  the  termina- 
tion of  the  service,  after  they  have  in  truth  continued  to  work  in  his  employment,  and  while  they 
were  only  causing  themselves  to  be  removed  from  it. 

It  appears  to  me,  therefore,  that  the  direction  of  the  learned  Judge  on  the  first  issue  was,  as 
the  learned  Judge  seems  himself  to  think  it  might  probably  turn  out,  not  soimd,  and  consequently 
that  the  verdict  ought  to  have  been  given  upon  the  second  issue.  The  learned  Judge's  direction 
was — that  if  the  jury  were  satisfied  that  the  men  left  the  mine  without  working,  with  no  appre- 
hension of  danger,  but  of  their  own  accord,  for  a  purpose  of  their  own,  then  the  master  is  not 
liable  for  the  accident.  If  we  take  all  this  merely  strictly,  it  is  clearly  wrong.  It  might  be  a  most 
legitimate  purpose  of  their  own.  It  might  be  that  they  went  up  because  the  agent,  or  whoever 
was  managing  in  the  mine,  had  told  them  that  unless  they  worked  double  they  should  not  have 
their  wages,  or  some  wrong  direction  of  that  sort  might  have  been  given.  I  do  not  mean  that 
there  is  any  notion  that  that  was  the  truth  ;  but  if  we  look  merely  at  the  words,  it  is  clear  it  was 
wrong.  If,  instead  of  that,  we  take  a  more  liberal  construction,  and  look  at  what  the  facts  were, 
then  the  facts  were— that  the  workmen  were  down  there  ;  that,  whether  rightly  or  wrongly,  they 
chose  to  say  they  would  not  work  any  longer  unless  some  grievances  that  they  had,  or  supposed 
that  they  had,  should  be  redressed ;  that  they  directed  themselves  to  be  taken  up  again ;  and 
that  they  were  accordingly  taken  up;  and  in  the  course  of  being  so  taken  up  the  accident  happened. 
In  my  opinion  it  is  quite  clear,  by  the  law  of  England  and  by  the  law  of  Scotland,  that  the  injury 
happened  to  this  man  from  the  neglect  of  his  master  while  he  was  sustaining  the  character  of 
master  towards  him,  and  consequently  the  verdict  ought  to  be  entered  up  upon  the  second  issue 
and  not  upon  the  first. 

Lord  Brougham. — My  Lords,  I  am  entirely  of  the  same  opinion.  It  is  perfectly  clear  that 
it  makes  no  difference  whatever  in  this  case  whether  there  was  want  of  proper  cause  for  coming 
up  from  the  mine,  which  the  jury  have  found  by  the  verdict  upon  the  nrst  issue.  The  master 
who  lets  them  down  is  bound  to  bring  them  up,  even  if  they  come  up  for  their  own  business, 
and  not  for  his.  He  is  answerable  for  the  state  of  his  tackle  by  which  this  lamentable  accident 
was  occasioned. 

Lord  Chancellor. — My  Lords,  I  move  that  this  case  be  remitted  to  the  Court  of  Session^ 
with  a  direction  to  enter  the  verdict  up  on  the  second  issue  for  the  pursuer,  £iSo  damages,  with 
costs  in  die  Court  below.  Though  it  is  a  pauper  case  here,  it  was  not  a  pauper  case  in  the  Court 
below. 

Interlocutor  reversed,  and  cause  remitted,  with  directions* 

Appellants'  Agents,  Scott  and  Gillespie,  ^,S,—Respondenfs  Agents,  Gibson  Craig,  Dalzid, 
and  Brodie,  W.S. 


MARCH  13,  1855. 
Messrs  WALKER  and  Co.,  Appellants,  v.  Sir  M.  R.  Shaw  STEWART,  Respondent. 

Et  i  contra. 

Appeal— Competency— Arbitration— Reference  to  the  Court  as  kMt^rs—The  parties  to  a  jury 
cause  before  trial  agreed  to  refer  the  subject  matter  by  a  reference  to  a  civil  engineer,  to  which 
the  presiding  Judge  interponed  his  authority;  and  the  arbiter  afterwards  issued  a  report  con- 
taining his  views,  in  order  to  receive  the  instructions  of  the  Court,  The  parties  having 
been  heard  before  the  Court,  their  Lordships  recalled  the  interlocutor  of  the  presiding  Judge 
interponing  his  authority,  directed  the  cause  to  proceed  as  if  no  reference  had  taken  place ;  and 
appointed  it  to  be  tried  by  a  jury. 

Held  (reversing  judgment),  thai  the  last  interlocutor  not  being  by  consent  was  incompetent,  and 
the  cause  must  be  remitted,  so  that  the  judicial  reference  may  be  proceeded  with. 

Servitude— Grant— Right  to  take  water  from  stream— 5*  conveyed  land  to  A  with  liberty  to  take 
water  from  a  stream  for  use  ofA*s  works,  by  a  pipe  not  exceeding  12  inches  diameter  : 
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Opinion,  tAat  A  was  not  entitled  to  dam  up  the  stream  so  as  always  to  keep  the  pipe  filled ;  for 
though  the  maximum  was  expressed  there  was  no  minimum^  and  A  must  be  content  to  take 
what  water  would  run  through  the  pipe} 

Messrs.  Walker  and  Co.,  who  are  sugar  refiners,  have  right  by  feu  contract  to  a  piece  of  ground 
situated  on  the  West  Bum  of  Greenock,  of  which  Sir  M.  R.  S.  Stewart  is  superior.  The  feu- 
right  was  originally  granted  to  Robert  Angus  and  others  in  1826,  and  came,  by  transference,  into 
the  hands  of  Messrs.  Walker.  It  contained  the  following  stipulations  : — "  With  liberty  to  the  said 
Robert  Angus  and  others,  and  their  foresaids,  to  take  water  from  the  West  Bum  for  the  use  of 
their  work,  by  a  pipe  hot  exceeding  twelve  inches  diameter ;  providing  that,  after  serving  their 
purposes,  they  return  the  water  back  again  into  the  bum ;  and  also  expressly  providing,  that  in  so 
using  the  water  they  do  not  interfere  with  the  rights  and  privileges  of  the  mills  or  properties  of  those 
having  a  prior  right  to  the  water  above  or  below  them ;  and  which  privilege  of  the  water  is  only 
granted  by  the  said  Sir  Michael  Shaw  Stewart,  and  accepted  of  by  the  said  feuars,  in  so  far  as 
the  said  Sir  Michael  Shaw  Stewart  has  right  himself ;  and  in  case  he  may  have  exceeded  his 
powers,  then  the  said  privilege  to  the  water  is  at  an  end,  and  neither  Sir  Michael  Shaw  Stewart 
nor  his  heirs  shall  be  liable  in  any  damages  or  expenses,  in  prosecuting  or  defending  any  law  suits 
that  may  hereafter  be  brought  at  the  instance  of  any  persons  having  a  prior  right — with  and  under 
which  explanation  this  privilege  is  granted." 

A  question  having  occurred  as  to  the  right  of  the  Messrs.  Walker  in  regard  to  the  use  and 
enjoyment  of  the  water,  and  certain  operations  made  by  them  on  the  banks,  Sir  M.  S.  Stewart 
presented  an  application  for  interdict  against  them  in  the  Sheriff  Court  of  Renfrew,  and  afterwards 
the  process  was  advocated  to  the  Court  of  Session  ob  contingentiam  of  a  declarator  brought  by 
him  to  settle  the  points  in  dispute. 

Issues  were  suggested  by  the  pursuer,  and  counter  issues  by  the  defenders,  and  these  having 
been  approved  of  by  the  Court  on  20th  July  1852,  the  case  was  set  down  for  trial  on  3rd  August 
following,  but  the  case  was  not  proceeded  with  in  consequence  of  the  following  minute  of  reference, 
to  which  the  parties  agreed,  and  to  which  the  presiding  Judge  interponed  his  authority  : — "  The 
parties  agree  to  refer  to  Mr.  Leslie  the  question  of  what  works  and  operations  are  necessary  or 
proper  to  enable  the  defenders  to  secure  to  them  the  full  supply  of  water  from  the  West  Bum,  to 
which  the  feu  contract  entitled  the  defenders,  in  such  way  and  manner  as  may  least  interfere  with 
the  use  of  the  burn  by  the  pursuer  or  others,  and  that  either  by  the  present  weir,  if  necessary,  or 
in  any  other  way  which  the  said  referee  may  direct, — with  power  to  him  to  continue,  alter,  or  pull 
down  the  existing  works,  and  order  the  erection  of  such  other  works,  if  any,  as  he  may  think 
proper ;  with  power  also  to  the  referee  to  report  to  the  Court  any  point  which  may  arise,  on  which 
he  thinks  it  necessary  to  take  that  step — the  expenses  to  be  disposed  of  by  the  Court  after  the 
referee  has  disposed  of  the  case.'* 

The  arbiter  made  a  report  stating  that  the  parties  raised  a  question  as  to  how  far  the  bum 
could  be  dammed  up  to  feed  the  pipe,  and  so  keep  it  always  filled.  He  thereupon  reported  the 
matter  to  the  Court  for  further  instractions.     Counsel  were  next  heard  before  the  Court 

The  Court  then  by  interlocutor  of  3d  Feb.  1853  recalled  the  deliverance  of  3d  Aug.  1852,  and 
allowed  parties  to  proceed  as  if  no  reference  had  been  entered  upon :  and  the  Court  also  ordered 
the  trial  of  the  issues  to  proceed. 

Messrs.  Walker  then  applied  to  the  Court  for  leave  to  appeal  against  the  interlocutor  of  23d 
February  1853,  which  their  Lordships  granted  on  8th  March  following. 

They  pleaded  in  their  case  that  the  interlocutor  ought  to  be  reversed — "  i.  Because  it  was 
^Itra  vires^  in  respect  the  Court  had  no  power  to  set  aside  a  judicial  reference  validly  entered  into, 
and  to  which  judicial  authority  had  been  formally  interponed.  2.  Because  the  Court,  upon  the 
interim  report  by  the  referee,  ought  to  have  instructed  him  that  the  point  of  abstract  legal  right 
therein  referred  to  was  not  involved  in  the  reference  to  him,  and  not  necessary  to  be  taken  into 
account  in  disposing  of  it.  3.  Because,  at  all  events,  there  were  no  legal  or  sufficient  grounds 
for  setting  aside  the  reference ;  and  it  was  not  consistent  with  the  rights  of  parties  under  it, 
and  with  the  justice  of  the  case,  and  true  legal  merits  of  the  question  before  the  Court, 
that  it  should  be  set  aside  ;  and  the  Court  ought,  in  any  view,  to  have  instructed  the  referee  to 
proceed  under  it." 

In  his  case  Sir  M.  S.  Stewart  maintained  that  the  interlocutor  ought  to  be  affirmed — "  Because 
the  appellants,  by  their  conduct  and  pleading,  warranted  the  Court  in  believing,  and  in  acting 
upon  the  belief,  that  they  were  dissatisfied  with  the  minute  of  reference,  and  were  desirous  of 
being  relieved  against  it,  in  the  manner  expressed  in  the  interlocutor  appealed  against ;  and  the 
appellants  are  consequently  barred  from  challenging  that  interlocutor.'* 

A  cross  appeal  was  also  presented  by  Sir  M.  S.  Stewart,  against  the  counter  issues  which  had 
been  suggested  by  Messrs.  Walker,  and  approved  of  by  the  Court,  principally  on  the  ground  that 
they  contained  no  relevant  defence  to  the  action,  or  were  superfluous  and  irrelevant. 

*  S.  C.  2  Macq.  Ap.  424 :  27  Sc.  Jur.  321. 
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Against  the  cross  appeal  Messrs.  Walker  pleaded^  that — "  i.  It  was  incompetent,  in  respect 
that  the  interlocutors  appealed  from,  granting  the  defenders*  issues,  and  sending  the  case  to  be 
tried,  were  not  liable  to  review  by  appeal.  2.  Because,  at  all  events,  there  were  no  grounds  for 
interfering  with  the  exer::ise  by  the  Court  below  of  its  statutory  functions  in  granting  the 
defenders'  issues,  and  appointing  them  to  be  tried.  3.  Because,  in  the  special  circumstances  of 
the  case,  the  appeal  is  incompetent,  or,  at  all  events,  is  groundless  and  ineffectual,  in  respect 
that  the  appellant,  by  entering  into  the  reference  to  Mr.  Leslie,  acquiesced  in  the  allowance  of 
the  defenders'  issues,  and  precluded  himself  from  afterwards  objecting ;  and  that  the  proceedings 
as  to  the  reference,  and  in  particular  the  interlocutor  of  the  Judge  at  the  trial  interponing  authority 
thereto,  are  not  brought  under  review,  and  cannot  competently  be  set  aside." 

Sir  F,  Kelly  Q.C.,  and  Anderson  Q.C.,  for  appellants. — The  simple  question  is — whether 
this  interlocutor  of  the  Court  below  can  stand,  whereby  they  assume  to  interpose  and  put  an  end 
to  a  pending  arbitration.  If  a  reference  is  entered  into,  whether  in  Scotland  or  in  England,  no 
Court  has  any  power  to  interfere  and  put  an  end  to  it,  unless  one  of  the  parties  alleges  there  is 
fraud  or  corruption  on  the  part  of  the  arbiter. — Dixon  v.  Monkland  Canal  Co.^  i  W.  S.  636  ; 
Fairly  v.  Af^Gown,  14  S.  470;  Drew  v.  Drew,  ante,  p.  439  :  2  Macq.  Ap.  i.  This  is  so,  even 
where  the  reference  is  entered  into  by  counsel. — Mackenzie  v.  Girvany  2  Bell's  Ap.  43.  And 
where  the  parties  at  a  trial  refer  to  the  Court  itself  all  the  matter  in  dispute,  the  decision  of  the 
Court  is  final,  and  no  appeal  lies  to  a  higher  Court. — Dudgeon  v.  Thompson^  ante,  p.  403 ;  i  Macq. 
Ap.  714.  The  reference  here  gave  power  to  the  arbiter  to  apply  to  the  Court  for  advice,  but  the 
Court  had  no  power  to  set  aside  the  reference  altogether,  any  more  than  it  has  power  to  interfere 
and  set  aside  any  other  contract  which  the  parties  may  choose  to  enter  into.  The  arbiter,  under 
the  terms  of  the  reference,  might  or  might  not  apply  to  the  Court,  as  he  thought  fit ;  but  the 
Court,  instead  of  giving  advice,  took  upon  itself  to  set  aside  the  agreement  between  the  parties, 
which  was  entirely  ultra  vires. 

As  to  the  cross  appeal,  it  is  well  settled  that  there  can  be  no  appeal  from  an  interlocutor  of  the 
Court  of  Session  ordering  issues  to  be  tried. — 55  Geo.  in.,  c.  42  ;  59  Geo.  III.,  c.  35  ;  Bald  v. 
JCerr,  3  Sh.  &  M*L.  i  ;  Irvine  v.  Kirkpatrick,  7  Bell's  Ap.  211. 

Solicitor-General  (Bethell),  and  N.  C  Campbell^  for  respondents. — The  interlocutor  of  the 
Court  below  was  one  pronounced  by  consent  of  the  parties,  and  it  is  to  be  regretted  that 
the  Court  did  not  insert  words  bearing  that  it  was  so.  Still  it  was  not  necessary  that  the 
interlocutor  should  express  this  consent. 

As  to  the  cross  appeal,  the  interlocutor  allowing  the  counter  issues  of  the  appellants  was  wrong, 
for  it  proceeds  on  the  assumption  that  the  appellants  were  entitled  to  dam  the  bum  and  construct 
the  weir.  The  feu  contract  gives  them  no  such  right.  Besides,  the  issues  introduce  irrelevant 
matter,  and  are  improperly  framed.  (The  case  of  Marquis  of  Breadalbane  v.  Macgregor^  7 
Bell's  Ap.  C.  45,  was  also  referred  to.) 

Lord  Chancellor  Cran worth. — My  Lords,  this  is  a  case  which  comes  before  your  Lord- 
ships upon  an  appeal,  and  a  cross  appeal,  against  the  original  interlocutor,  by  Messrs.  Walker, 
and  against  the  interlocutor  of  the  23d  of  February  1853,  whereby  the  Court  of  Session  put  an 
end  to  the  minute  of  the  judicial  reference,  which  had  taken  place  in  the  preceding  month  of 
August.  The  circumstances  of  the  case  were  these  : — Legal  proceedings  were  instituted  for  the 
purpose  of  raising  the  question— whether  or  not  Messrs.  Walker,  who  were  sugar  manufacturers 
in  Greenock,  were  entitled,  and  if  entitled,  to  what  extent,  to  abstract  water  from  a  burn,  the  soil 
of  which  belonged  to  the  pursuer  Sir  M.  S.  Stewart.  I  need  not  recall  your  Lordships'  attention 
to  the  precise  course  which  the  cause  took.  It  resulted  in  the  pursuer  obtaining  from  the  Court 
an  issue  to  try,  '*  Whether,  during  the  year  1850,  the  defenders,  that  is,  Messrs.  Walker,  or  others 
for  whom  they  are  responsible,  wrongfully  constructed  a  dam,  breastwork,  or  weir,  upon  and  across 
the  channel  of  the  West  Burn  of  Greenock,  and  wrongfully  erected  embankments  on  the  sides 
or  banks  thereof  within  the  property  of  the  pursuer  ?  "  On  the  other  hand,  shortly  after  this, 
the  defenders  obtained  two  cross  issues,  the  first  of  which  appears  to  have  little  or,  indeed, 
perhaps  no  bearing  upon  the  question.  The  second  was,  "  Whether,  having  regard  to  the 
ordinary  supply  of  water  in  said  burn  in  and  subsequent  to  1850,  the  foresaid  dam,  breastwork, 
or  weir,  and  embankments,  or  works  of  some  similar  description,  are  required  for  the  proper 
exercise  of  the  privilege  of  using  said  water  conferred  on  the  defenders  by  the  said  feu 
contract  ?  " 

Those  original  and  counter  issues  came  on  for  trial  on  the  3d  of  August  1852,  and  on  that 
occasion  the  parties  did  that  which  often  happens  on  trials  of  this  sort.  It  appeared  to  be  a 
question  which  would  probably  be  very  unsatisfactorily  decided  by  a  jury,  therefore  they  agreed 
to  refer  the  question  to  a  gentleman,  a  civil  engineer,  of  the  name  of  Leslie,  and  the  terms  of  the 
reference  were  these : — "  The  parties  agree  to  refer  to  Mr.  Leslie  the  question  of  what  works  and 
operations  are  necessary  or  proper  to  enable  the  defenders  to  obtain  and  secure  to  them  the  full 
supply  of  water  from  the  West  Burn,  to  which  the  feu  contract  entitled  the  defenders,  in  such 
way  and  manner  as  may  least  interfere  with  the  use  of  the  burn  by  the  pursuer  or  others,  and 
that  either  by  the  present  weir,  if  necessary,  or  in  any  other  way  which  the  said  referee  may 
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direct ;  with  power  to  him  to  continue,  alter,  or  pull  down  the  existing  works,  and  order  the 
erection  of  such  other  works,  if  any,  as  he  may  think  proper  ;  with  power  also  to  the  referee  to 
report  to  the  Court  any  point  which  may  arise  on  which  he  thinks  it  necessary  to  take  that  step 
— the  expenses  to  be  disposed  of  by  the  Court  after  the  referee  has  disposed  of  the  case.'' 

My  Lords,  the  arbitrator  proceeded,  and  several  meetings  took  place,  but  then  a  difficulty 
arose.  What  he  was  to  determine  was  the  question — what  works  and  operations  were  necessary 
and  proper  to  enable  the  defenders  to  obtain  the  full  supply  of  water  from  the  West  Bum,  to 
-w^hich  the  feu  contract  entitled  the  defenders.  Now,  that  makes  it  necessary  that  your  Lord- 
ships' attention  should  be  called  to  what  the  rights  of  the  parties  were  under  this  feu  contract. 
1 1  appears  that  Sir  M.  S.  Stewart  was  the  owner  of  some  land  through  which  this  bum  ran ;  the 
owner,  we  may  say,  therefore,  of  the  burn,  and  of  the  adjoining  land  ;  that  in  the  years  1825  and 
1 826  he  conveyed  the  property  adjoining  the  bum  not  to  Messrs.  Walker,  the  present  appellants, 
but  to  their  predecessors ;  we  may  say,  therefore,  to  Messrs.  Walker ;  he  conveyed  to  them  a 
portion  of  land  for  the  purpose  of  enabling  them  to  build  certain  mills  and  works.  And  then 
there  was  this  clause  : — "  With  liberty  to  take  water  from  the  West  Burn  for  the  use  of  their 
lyork  by  a  pipe  not  exceeding  12  inches  in  diameter,  providing  that,  after  serving  their  purposes, 
they  return  the  water  back  again  into  the  bum  ; "  and  with  an  express  stipulation,  that  Sir  M.  S. 
Stewart  in  no  respect  guaranteed  to  them  the  water,  but  merely  granted  to  them  such  right  as 
he  could  lawfully  grant.  Therefore,  that  being  the  nature  of  the  tide  that  was  given  to  the 
'water,  and  the  reference  to  Mr.  Leslie  being  to  ascertain  how  best  the  right  they  had  to  the 
water  under  the  feu  contract  could  be  obtained  by  them,  he  proceeded  with  his  reference.  But 
he  soon  came  to  a  stop,  because  he  very  naturally  said,  "  I  do  not  want  to  know  how  to  proceed 
with  this  reference  till  I  am  satisfied  as  to  what  is  the  extent  of  the  right  that  the  parties  have 
under  the  feu  contract ;  that  is  not  a  Question  of  fact,  but  it  is  a  question  of  law,  and  until  that  is 
cleared  up  I  am  proceeding  in  the  darlc.  I  may  be  giving  a  great  deal  too  much,  or  I  may  be 
giving  a  great  deal  too  little."  With  a  view  to  get  that  matter  elucidated,  he  made  a  report, 
which  he  considered  the  terms  of  the  reference  enabled  him  to  do,  viz.,  that  portion  of  the 
reference  which  proceeds  thus  : — "With  power  to  the  referee  to  report  to  the  Court  any  point 
which  may  arise  on  which  he  thinks  it  necessary  to  take  that  step.""  It  is  not  very  happily  or 
distinctly  worded  ;  but  I  think  the  fair  import  of  that  is,  that  in  the  progress  of  the  reference,  if 
for  any  purpose  it  became  necessary  for  him  to  take  the  opinion  of  the  Court,  it  should  be  open 
for  him  to  do  so. 

Now,  my  Lords,  Sir  F.  Kelly  suggested,  that  under  that  the  Court  could  do  nothing,  for  that 
the  Court  had  been  brought  under  the  category  of  those  cases  in  which  it  ceased  to  be  a  Court 
so  to  say,  and  became  a  mere  arbitrator.  Now,  I  very  much  doubt  whether  that  principle  is 
properly  applied  to  such  a  case,  because  here  the  Court  was  fully  seised  of  the  whole  matter,  and 
all  that  is  withdrawn  from  it  is  by  an  arrangement  that  the  facts  are  to  be  settled  in  a  different 
way.  The  true  meaning  of  that  is,  that,  subject  to  that,  which  by  arrangement  is  a  settling  of 
the  facts  in  a  different  mode  from  that  which  the  cursus  curiae  would  have  taken,  the  jurisdiction 
is  to  remain  unimpaired.  I  think  that  this  is  the  reasonable  construction  of  that  clause  ;  though 
I  do  not  think  it  is  necessary  to  decide  that,  but  I  wish  to  guard  myself,  at  least,  against  being 
supposed  to  acquiesce  hastily  in  that  suggestion  of  Sir  F.  Kelly. 

The  arbitrator  making  his  report,  the  matter  came  before  the  Court  upon  that  report,  and  this 
matter  having  been  argued  in  the  latter  end  of  December  1852,  the  note  having  been  made,  I 
think,  on  the  ist  December,  the  Court,  on  23d  February,  pronounced  this  interlocutor  : — "  The 
Lords  having  resumed  consideration  of  this  case,  and  heard  counsel,  recall  the  deliverance  of  the 
Judge  of  3d  August  1852,  interponing  his  authority  to  the  minute  of  reference  settled  between 
the  parties,  and  allow  the  parties  to  proceed  as  if  no  reference  had  been  entered  into."  Now  it 
is  against  that  interlocutor  that  Messrs.  Walker  have  appealed.  We  have  no  doubt,  and  we  come 
to  the  conclusion  without  any  hesitation,  that  the  Court  had  no  authority  whatever  to  take  that 
step.  Sir  F.  Kelly  properly  said,  that  when  parties  had  by  contract  agreed  to  a  judicial  reference, 
that  is  a  contract  like  any  other  contract,  and  the  Court  has  no  more  authority  to  put  an  end  to 
that  contract  than  they  would  have  to  put  an  end  to  a  contract  for  the  sale  of  an  estate  or  the 
lease  of  a  house ;  it  is  irrevocably  binding  upon  the  parties,  unless  they  have  stipulated  for 
some  mode  by  which  they  may  get  out  of  that  binding  contract.  That  observation,  however,  is, 
of  course,  subject  to  this  remark,  that  every  judicial  reference  must  be  taken  to  be  with  this 
qualification,  that  where  by  the  act  of  God  it  becomes  impossible  that  it  should  proceed,  it  is  to 
be  looked  on  just  as  if  it  had  been  inserted  as  a  condition  ex  vi  termini  in  the  contract.  Sup- 
pose the  arbitrator  had  died,  what  would  have  become  of  it  ?  And  other  cases  may  be  suggested, 
in  which  it  would  be  impossible  to  proceed  with  the  arbitration.  And  then,  probably,  the  true 
construction  of  the  law  is,  that  the  parties  are  then  remitted  to  their  original  rights.  Nothing 
of  that  sort,  however,  is  suggested  here.  The  Lords  of  Session  seem  to  have  called  it  back, 
either  because  they  thought  it  might  be  a  more  expedient  mode  of  proceeding,  or,  as  it  is 
suggested,  because  they  understood  at  least  that  it  was  the  wish  of  both  parties. 

Now,  although  I  think  we  cannot  act  upon  the  notion  of  this  having  been  an  order  by  consent, 
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not  having  been  so  expressed,  yet  I  very  much  incline  to  think  the  Lords  of  Session  probably 
did  think  that  they  were  doing  that  which  both  parties  wished  them  to  do.  I  think  that  is  extremely 
probable,  and  I  am  very  glad  to  be  able  to  come  to  that  conclusion,  because  then,  in  point  of 
fact,  in  overruling  this  interlocutor,  we  are  not  deciding  against  anything  which  they  were 
deciding ;  because  if  this  had  been  expressed  to  be  an  interlocutor  by  consent,  of  course  a 
motion  for  setting  it  aside  would  have  been  impossible.  We  must  deal  with  it,  however, 
as  an  interlocutor  not  by  consent ;  and  so  dealing  with  it,  I  think  it  is  quite  clear  that  it  was  an 
interlocutor  which  there  was  no  jurisdiction  to  make,  and  that  therefore  it  must  be  reversed. 

Then  comes  the  question — what  is  to  be  done  in  disposing  of  this  interlocutor  ?  Several 
courses  have  been  suggested.  Now,  from  what  appears  in  the  course  of  the  printed  argument, 
and  partly  also  from  what  was  said  at  the  bar,  and  partly  from  what  fell  from  the  learned  Judges 
in  the  Court  below,  I  cannot  but  think,  with  all  deference  to  the  learned  Judges,  and  the  gentle- 
men who  have  argued  this  case,  that  there  has  been  a  most  unfortunate  mistake  here,  in  talking 
about  this  being  some  abstract  legal  right  to  be  decided.  There  was  no  abstract  legal  right  to 
be  decided.  That  which  is  to  be  decided  is  to  the  last  degree  concrete ;  the  question  to  be 
decided  being — what  is  the  right  of  the  party,  according  to  the  true  construction  of  the  feu  con- 
tract ? — what  right  had  Messrs.  Walker  under  the  true  construction  of  the  contract  ?  Call  it 
abstract,  or  call  it  concrete,  or  give  it  what  name  you  please,  it  is  a  question  which  Mr.  Leslie, 
the  referee,  must  either  have  decided  himself,  or  one  which  the  Court  must  have  decided  for  him, 
before  he  could  by  possibility  know  what  were  the  rights  of  those  parties.  It  appears  to  me  a 
monstrous  proposition  to  say  to  an  arbitrator,  "  Decide  it  as  you  please — ^go  to  the  whole  expense 
which  would  be  incurred — setde  what  is  to  be  done  according  to  the  true  construction  of  the 
rights— go  through  the  whole  question,  and  then  come  back,  and  have  it  all  undone,  if  you  have 
taken  a  wrong  view  of  the  case.*'  I  think,  therefore,  all  considerations  of  convenience  require  that 
the  course  should  be  taken  which  I  conceive  to  be  the  natural  and  proper  course  in  such  a 
case,  that  in  this  matter  we  must  report  to  the  Lords  of  Session  that  they  should  give  the  arbi- 
trator their  direction  upon  the  point  of  law  as  to  what  the  rights  of  Messrs.  Walker  were  under 
the  feu  contract.  What  I  propose,  therefore,  to  your  Lordships  is,  to  reverse  this  interlocutor, 
and  to  remit  the  case  back  to  the  Lords  of  Session,  with  a  direction  that  they  should  do  therein 
as  to  them  seems  fit 

My  Lords,  I  think  that  is  all  we  ought  to  do  in  point  of  form.  But  I  think  the  Court  of  Session 
would  not  think  we  were  acting  very  fairly  by  them  ;  and  I  think  the  parties  would  have  a  just  right 
to  say  that  we  were  not  acting  very  fairly  by  them,  if,  in  remitting  it  back  in  that  general  way  to 
do  what  is  right,  we  were  not  to  state  (for  I  think  that  is  only  moving  in  the  proper  direction) 
what  is  our  view  as  to  what  the  rights  of  the  parties  are  ;  and  I  am  the  more  inclined  to  do  that, 
because  if  we  were  not  to  do  so  it  might  give  rise  to  another  appeal,  and  in  all  human  probability 
it  would  do  so.  And  I  am  also  the  more  disposed  to  follow  tnis  course,  because  I  confess,  with 
all  due  deference  to  those  who  have  argued  this  case,  and  taken  another  view  of  it  in  the  Court 
below  and  in  the  printed  arguments,  it  appears  to  me  to  be  a  case  as  to  which  the  question  of 
what  the  rights  are  admits  of  not  a  moment's  doubt. 

Now,  my  Lords,  observe,  Sir  M.  S.  Stewart  conveys  the  land  to  Angus  and  others — that  is, 
Walker  and  others  (no  matter  what  the  conveyance  was — that  is  immaterial) — ''with  liberty  to 
take  water  from  the  West  Burn  for  the  use  of  their  work,  by  a  pipe  not  exceeding  12  inches  in 
diameter,**  provided  they  comply  with  certain  conditions.  I  disregard  the  conditions,  of  course, 
but  when  I  am  speaking  of  the  rights,  I  mean  their  rights,  supposing  them  to  comply  with  all 
those  conditions, — "  with  liberty  to  take  water  from  the  West  Burn  for  the  use  of  their  work,  by 
a  pipe  not  exceeding  1 2  inches  in  diameter.'* 

Now  the  first  question  which  has  been  raised  is  as  to  whether  they  may  dam  up  the  stream,  so 
as  to  make  a  pond  for  some  other  purpose  than  that  of  taking  the  water.  I  should  have  thought, 
1  confess,  that  that  was  hardly  an  arguable  point.  They  are  to  do  nothing  but  take  the  water 
for  the  use  of  their  works.  But  I  go  a  great  deal  further  than  that.  I  think  they  have  no  right 
to  dam  it  up  an  inch.  All  they  are  to  do  is  just  what  is  stated — they  may  take  water  from  the 
West  Burn  for  the  use  of  their  work,  by  a  pipe  not  exceeding  12  inches  in  diameter.  It  seems 
to  have  been  assumed  that  they  are  entided  to  have  the  water  in  such  a  state  that  they  shall 
always  have  a  pipe  12  inches  in  diameter  full  of  running  water.  Where  do  you  find  that  they 
are  to  take  the  water,  and  to  take  it  by  a  pipe  not  exceeding  12  inches  in  diameter  ?  It  seems 
that  the  maximum  they  can  take  is  12  inches  in  diameter,  but  there  is  no  provision  that  that  is 
the  minimum — that  they  shall  always  have  that  and  nothing  less.  I  agfree  with  the  observations 
of  one  of  the  very  learned  Judges,  I  think  Lord  Murray,  who  says,  that  when  the  privilege  is 
given  to  them,  to  take  water  by  a  12  inch  pipe,  there  is  given  to  them,  incidentally,  the  power 
to  do  all  that  is  necessary  for  that  purpose.  Yes,  all  that  is  necessary  for  taking  care  that  there 
is  a  12  inch  pipe  for  conveying  whatever  water  may  flow  into  the  12  inch  pipe,  but  not  all  that 
is  necessary  for  making  the  water  always  flow  into  that  12  inch  pipe.  There  is  nothing  pointing 
to  such  a  provision.  It  appears  to  me,  therefore,  that  all  that  these  persons  have  a  right  to  do 
is,  to  have  a  pipe  12  inches  in  diameter,  or  a  pipe  not  exceeding  12  mches  in  diameter,  to  con- 
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vey  away  as  much  water  as  can  be  conveyed  by  it  That  is  ajl  the  right  they  have— they  have 
tliat  right,  and,  in  my  opinion,  nothing  more.  I  do  not,  however,  propose  to  your  Lordships  that 
'we  should  make  that  a  direction  to  the  Lords  of  Session,  but  simply  remit  the  case  to  them  to  do 
ivliat  to  them  may  seem  right ;  but  I  wish  them  to  have  the  strongest  intimation  that  I  can  give, 
tliat  that  is  the  only  construction  to  be  put  upon  this  feu  contract. 

That  disposes  of  the  original  appeal.  With  regard  to  the  cross  appeal  I  have  heard  nothing 
from  the  beginning  of  the  case  that  at  all  shakes  my  opinion  not  only  that  it  must  be  dismissed, 
(that  cannot  be  questioned,  because  it  is  dependent  upon  the  fact  that  the  judicial  reference  was 
to  come  to  an  end,  and  the  judicial  reference  being  pending,  it  would  be  ridiculous  to  talk  of 
appeals  calling  in  question  the  issues  which  have  been  directed  by  the  Court,)  but,  further,  it 
must  be  dismissed  with  costs,  upon  two  grounds.  '  In  the  first  place,  I  have  heard  nothing  which 
satisfies  me  that,  this  was,  under  any  circumstances,  a  competent  appeal ;  and  even  if  it  were 
competent  after  the  issues  had  been  directed,  and  the  parties  had  gone  down  to  trial,  without, 
however,  raising  such  a  point,  it  seems  to  me  far  too  late,  if  it  had  been  a  matter  of  discretion  to 
allow  of  such  an  argument  My  advice,  therefore,  to  your  Lordships  is  to  reverse  the  inter- 
locutor, and  to  remit  the  matter  back  to  the  Court  of  Session,  with  a  direction  to  do  therein  as 
justice  may  seem  to  them  to  demand  ;  and,  upon  the  cross  appeal,  to  dismiss  it  with  costs. 

Lord  Brougham. — My  Lords,  I  entirely  agree  with  my  noble  and  learned  friend  upon  both 
points — ^both  as  to  the  mode  of  proceeding  and  the  course  to  be  followed  out.  My  only  doubt 
-uras  as  to  which  course  we  should  take,  whether  we  should  make  it  a  part  of  the  judgment,  or 
intimate,  in  pronouncing  the  judgment,  what  course  was  to  be  pursued.  I  entirely  agree  that 
the  best  course  is  that  which  my  noble  and  learned  friend  has  advised  your  Lordships  to  adopt, 
viz.,  not  to  make  it  any  part  of  the  judgment,  but  to  intimate  it,  as  my  noble  and  learned  friend 
has  done. 

With  respect  to  the  other  point  as  to  the  competency  of  the  cross  appeal,  I  have  only  to 
observe,  upon  the  case  of  Breadalbane  v.  McGregor ^  that  there  is  no  doubt  whatever  that  the 
interlocutor  then  under  appeal  was  one  finding  the  averments  relevant,  and  fit  to  be  the  subject 
of  a  jury  triaL  And  it  was  upon  that  ground  that  the  appeal  was  held  competent.  But  there  is 
an  expression  in  the  judgment  or  in  the  argument  of  my  Lord  Chancellor  Cottenham  in  coming 
to  that  conclusion,  which  appears  to  me  to  go  a  little  further  than  we  who  agreed  with  him  (Lord 
Campbell  and  myseU)  caii  be  said  to  have  gone.  He  says  the  prohibition  in  the  act  does  not 
refer  to  those  cases  where  the  Court  of  Session,  having  jurisdiction  over  the  matter,  finds  it 
necessary,  for  the  purpose  of  disposing  of  the  case,  to  direct  an  issue  to  be  tried.  That,  pro- 
bably from  an  inaccuracy  in  taking  down  his  Lordship's  words,  appears  to  go  a  good  deal 
further  than  he  himself  can  be  supposed  to  have  gone,  that  in  every  case  in  which  the  Court  of 
Session  has  jurisdiction,  whensoever  it  chooses  to  direct  an  issue,  that  issue  is  not  within  the 
prohibitory  provision  at  all  of  the  act.     My  Lords,  I  cannot  go  the  length  of  that,  undoubtedly. 

Interlocutor  complained  of  in  the  original  appeal  reversed^  and  cause  remitted^  with  directions. 

Interlocutor  in  cross  appeal  affirmed^  with  costs. 
Appellants^  Agents^  Duncan  and  Dewar,  W.S. — Respondenfs  AgentSy  Patrick,  M'Ewen,  and 
Carment,  W.S. 
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Charles  Buchanan,  Appellant^  v.  James  Torrie  Douglas,  Respondent. 

Diligence — Mora — Cautioner — Landlord's  Sequestration — Damage,  Consequential — A  creditor 
holding  a  decree  used  a  poinding  of  his  debtors  furniture,  and  obtained  a  warrant  of  sale,  but  a 
sale  was  prevented  by  an  interdict  first  fy  one  party  and  then  by  another.  Ultimately  both  pro- 
cesses of  interdict  were  successively  dismissed ;  but,  before  the  creditor  effected  a  sale,  the  landlord 
used  sequestration  for  rent,  which  was  preferable.  The  creditor  then  brought  an  action  against 
the  cautioner  in  the  first  suspension  for  payment  of  the  expenses  of  the  second  suspension,  and  for 
the  amount  in  the  decree  on  which  the  poinding  proceeded.  In  the  special  circumstances  of  the 
case,  which  were  held  to  amount  to  mora  on  the  part  of  the  creditor  in  carrying  out  his  diligence. 

Held  (affirming  judgment),  the  action  wc^ properly  dismissed,^ 

On  4th  September  1846,  the  appellant,  under  a  decree  for  ;£ 30  19J.  \od,,  obtained  by  him 
against  James  Gordon,  poinded  certain  furniture  in  Gordon's  house,  the  appraised  value  of  which 
amounted  to  the  sum  decerned  for.     Warrant  of  sale  was  granted,  and  the  sale  advertised.     But 

*  See  previous  report  15  D.  365  ;  25  Sc.  Jur.  222.        S.  C.  2  Macq.  Ap.  48  :  27  Sc.  Jur.  328. 
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Michael  Anderson  having  applied  for  interdict  against  the  sale,  the  same  was  granted  ad  interim 
on  the  caution  of  the  defenaer. 

On  22d  December  1848,  the  Court  repelled  the  reasons  of  suspension  and  interdict,  and 
dismissed  the  application  with  expenses. 

By  this  time  the  process  of  poinding  had  fallen  asleep. 

Some  additional  discussion  took  place  with  regard  to  the  expenses  of  the  suspension,  and 
decree  for  modified  expenses  was  not  pronounced  till  9th  February  1849.  They  were  ultimately 
paid. 

Decree  of  wakening  the  poinding  was  obtained  on  28th  March  1849,  ^h^n  ^  second  warrant 
of  sale  was  obtained,  and  the  sale  a  second  tiqie  advertised. 

A  second  application  for  interdict  against  the  sale  was  made  by  John  C.  W.  Gordon,  a  son  of 
the  original  debtor. 

Thereupon  the  pursuer  raised  the  present  action  against  Anderson,  Douglas,  and  Douglas' 
attestor,  concluding  for  decree  against  them — "either  to  restore  immediately  to  the  pursuer  the 
said  furniture  and  other  effects,  as  the  same  stood  at  the  date  of  the  foresaid  poinding,  and  to 
make  payment  to  the  pursuer  of  the  sum  of  £y>  sterling,  or  of  such  other  sum  as  may  be  found 
to  be  the  difference  between  the  value  of  the  said  furniture  and  effects  at  the  date  of  the  poind- 
ing, and  such  proceeds  as  the  same  may  yield  when  sold,  with  all  expenses  incurred  or  to  be 
incurred  thereanent,  or  to  make  payment  to  him  of  the  sum  of  £100  sterling,  or  such  other  sum 
as  may  be  found  to  be  the  just  worth  and  value  of  the  said  furniture  as  at  the  date  of  the  poind- 
ing, with  interest  and  expenses  as  aforesaid,  with  the  legal  interest  due  upon  said  sum,  and  to 
become  due  thereon  ;  or  otherwise  to  make  payment  to  the  pursuer  of  the  sum  of  ;^  150  sterling, 
or  such  other  sum  as  may  be  found  to  be  the  amount  of  the  reparation  and  damages  due  to  him 
in  the  premises,  and  as  may  cover  and  pay  the  pursuer  the  amount  of  his  debt,  interest,  and 
whole  expenses,  as  the  same  shall  be  condescended  on  and  established  in  the  course  of  this 
process." 

Decree  passed  in  absence  against  Anderson  and  the  attestor. 

The  interdict  granted  at  the  instance  of  Gordon  junior  was  subsequently  recalled. 

The  pursuer  for  the  third  time  advertised  a  sale,  but  it  was  stopped  by  a  sequestration  of  the 
furniture,  obtained  on  loth  July  1849  by  the  Bank  of  Scotland,  as  landlord,  for  the  half  year's 
rent  due  at  Whitsunday  1849,  and  in  security  of  the  rent  of  the  succeeding  year. 

The  pursuer  now  pleaded,  that  the  cautionary  obligation  of  the  defender  being  to  restore  the 
poinded  furniture  in  the  same  position  as  at  the  date  of  Anderson's  application  for  interdict,  he 
was  bound  to  make  payment  to  the  pursuer  of  the  amount  of  his  original  decree  against  Gordon, 
of  the  expenses  of  the  poinding  up  to  Gordon's  interdict,  of  the  expenses  of  that  interdict,  and 
the  expenses  of  the  diligence  at  the  pursuer's  instance  for  the  expenses  of  Anderson's  interdict, 
and  lastly,  of  the  Sheriff-clerk's  dues  of  the  sale  stopped  by  Gordon's  interdict. 

The  First  Division  assoilzied  the  defender. 

The  pursuer  appealed,  maintaining  that  the  interlocutor  of  the  Court  of  Session  should  be 
reversed—''  i.  Because,  according  to  the  construction  of  the  bond  of  caution  for  indemnifying 
the  appellant  against  the  consequences  of  a  wrongful  ihtemiption  of  his  diligence,  the  respondent 
when  the  interdict  was  finally  adjudged  to  have  been  wrongfully  used,  was  bound  to  have 
immediately  replaced  the  ipsa  corporay  as  contained  in  the  execution  of  poinding,  or  to  have  paid 
the  debt,  interest  and  expenses  for  which  the  diligence  proceeded. — Bell's  Prin.  §  248 ; 
M^ Arthur  Moirv.  Hunter^  1 1  S.  32  ;  LordElibank  v.  Renton^  1 1  S.  238, 12  S.  354  ;  Mor.  13,970-3 ; 
M^Arthur  v.  Bruce^  22d  July  1760,  F.C  :  Ersk.,  b.  3,  t.  i,  §  13.  2.  The  attempts  to  shew 
that  no  damage  has  arisen  for  which  the  respondent  is  liable,  and  that  any  loss  that  occurred 
had  been  occasioned  by  the  laches  of  the  appellant,  or  that  the  respondent  is  thereby  liberated 
from  the  obligation  in  his  bond,  are  unfounded  in  fact  and  not  relevant  in  law.* 

The  respondent  supported  the  interlocutor  on  the  following  grounds  : — "  r.  At  the  date  of  the 
recall  of  the  interdict  in  December  1848,  and  for  some  time  thereafter,  the  furniture  in  question 
was  in  the  premises  where  it  had  been  poinded,  in  a  condition  sufficient  to  satisfy  the  appellant's 
claim,  or  equally  available  for  that  purpose  as  it  was  when  the  interdict  was  applied  for.  2.  When 
the  appellant  instituted  proceedings  against  the  respondent  he  was  not,  and  is  not  yet,  in  a 
situation  to  show  that  he  has  sustained  any  loss  or  damage  through  the  interdict  process. 
3.  The  furniture  in  question,  if  not  now  available  to  the  appellant,  has  been  lost  owing  to  bis 
own  delay,  or  through  causes  for  which  the  respondent  is  not  liable." 

Solicitor-General  (Bethell),  and  Rolt  Q.C.,  for  appellant. — According  to  the  true  construction 
of  the  bond  given  by  the  respondent,  he  rendered  himself  liable  to  the  appellant  for  the  damages 
resulting  from  the  wrongful  interdicting,  and  as  those  damages  included  the  loss  of  the  furniture, 
the  appellant  was  entitled  to  recover  its  value.  Unless  such  is  the  construction  of  the  bond,  the 
granting  of  bonds  of  caution  in  this  way,  and  in  similar  terms,  must  be  a  mockery.  If  Anderson 
had  not  interfered  we  should  have  realized  our  debt  and  sold  the  furniture,  but  in  consequence 
of  his  interfering  we  have  lost  it.  His  interference  was  quite  groundless,  as  the  result  showed. 
This  was  not  like  the  class  of  cases  where  interdict  is  granted  without  s^cyinXy  periculo  petentis^ 
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and  where  nuda  fides  must  be  proved  to  make  the  interlocutor  liable  in  damages,  as  in  Motr  v. 
Hunter^  1 1  S.  32.  The  case  of  Lord  Elibank  v.  Renton,  1 1  S.  238,  is  like  the  present  case, 
and  illustrates  the  distinction  fully.  Here,  however,  the  (question  of  mala  fides  is  immaterial, 
and  the  sole  point  to  be  considered  is — Was  the  interdict,  granted  at  the  instance  of  the 
respondent  and  Anderson,  not  the  cause  of  the  appellant  losing  the  proceeds  of  the  furniture, 
ana  thereby  losing  the  opportunity  of  paying  himself  the  debt  ?  It  is  said  we  showed  remiss- 
ness in  not  following  up  the  diligence  when  the  interdict  was  recalled,  but  it  was  no  duty  of  ours 
to  follow  up  the  poinding  at  all.  We  had  a  right  to  say  to  the  Court — We  have  sustained 
damages  by  reason  of  the  interdict,  and  as  Douglas  entered  into  a  bond  of  caution  he  must  make 

ffood  to  us  those  damages. 
Lord  St.  Leonards. — The  bond  says  "damages,"  and  also  "interest  and  expenses."    Do 
you  say  you  ought  to  have  these  ?] 

The  measure  of  damages  would  be,  in  fact,  the  amount  of  the  debt,  and  all  we  ask  is  the  amoimt 
we  ought  to  have  received  at  the  time  the  interdict  was  granted,  and  would  have  received  but 
for  the  interdict,  and  the  interest  thereon. 

[Lord  St.  Leonards. — ^You  have  been  offered  all  the  damages  which  the  Court  of  Session 
thought  you  entitled  to,  viz.,  £^  ^.  id.,  being  the  amount  of  the  additional  expenses  incurred 
prior  to  the  interdict  at  the  instance  of  Gordon,  junior.  Can  you  appeal  from  an  interlocutor  of 
the  Court  on  the  ground  that  these  damages  are  too  small  ?] 

[Lord  Chancellor. — ^Just  so  ;  the  bond  says,  "whatever  sum  the  Court  of  Session  shall  modify 
and  award  in  name  of,"  &c.  Now  if  the  Court  of  Session  went  on  a  wrong  principle  in  award- 
ing these  damages,  can  you  come  here  and  make  that  a  subject  of  appeal }  Have  you  any 
instance  of  an  appeal  brought  on  that  ground  ?] 

We  Imow  of  no  instance ;  but  it  is  absurd  to  say  the  Court  of  Session  would  find  the  measure 
of  damages  to  be  £^  9^.  id,,  if  they  thought  the  interdict  of  Anderson  was  the  cause  of  the 
damage.  Lastly,  even  assuming  we  were  bound  to  follow  up  our  diligence,  which  we  say  we 
were  not,  then  we  were  not  guilty  of  any  negligence  in  doing  so,  for  we  followed  it  up  with 
reasonable  promptitude. 

Sir  F.  Kelly  Q.C.,  and  Anderson  Q.C.,  for  respondent. — This  is  not  a  case  in  which  an 
appeal  lies  to  this  House.  The  bond  was  given  to  pay  whatever  the  Court  of  Session  should 
award  in  name  of  damages,  and  it  was  obviously  intended,  that  whatever  the  Court  should  con- 
sider fit  to  be  awarded  was  to  be  final  and  conclusive.  The  House  will  not  review  the  discretion 
exercised  by  the  Court,  for  the  Court  might  have  awarded  any  sum  it  thought  fit  without  giving 
any  reasons.  It  is  not,  properly  speaking,  a  judicial  act  at  all.  It  is  a  matter  of  mere  practice  ; 
and  it  is  a  well  known  rule  that  the  House  will  not  overrule  a  decision  of  the  Court  below  in  a 
point  of  practice,  without  the  very  strongest  case  being  made  out. — Magistrates  of  Annan  v. 
Parish,  2  Sh.  &  M'L.  930.  Besides,  the  Court  below  thought  the  appellant  had  not  used 
sufficient  diligence  in  following  up  the  poinding,  and  it  is  obvious  from  the  facts  of  the  case 
that  the  appellant  had  slept  on  his  rights,  and  has  himself  to  blame  for  the  result.  There  was 
no  wrongous  interdiction  at  all  on  the  part  of  Anderson.  The  other  side  say  that  wrongous  means 
unsuccessful,  but  that  is  quite  a  mistake  ;  it  means  malicious,  and  here  no  malice  is  suggested. 

Lord  Chancellor  Cranworth. — My  Lords,  in  the  month  of  July  1846  the  present  appel- 
lant, Mr.  Buchanan,  recovered  judgment  in  Scotland  against  Mr.  Gordon  for  a  small  sum  of 
money,  the  amount  recovered  and  expenses  being  about  £y>.  In  the  month  of  September  1846 
he  obtained  process,  and  caused  the  furniture,  which  he  took  in  execution,  to  be  advertised  for 
sale  on  the  26th  of  that  month.  But  before  the  sale  took  place,  a  gentleman  of  the  name  of 
Anderson  interposed  to  stop  the  sale,  upon  the  allegation  that  the  furniture  so  taken  in  execution 
was  his  property,  and  not  the  property  of  Gordon,  the  debtor.  And  applying  to  the  Court  so  to 
stop  the  sale,  he  obtained  a  decree  of  suspension  and  interdict  to  stop  the  sale,  upon  the  ground 
that  the  eoods  were  his,  and  not  the  goods  of  Gordon.  There  was  an  interlocutory  application, 
and  relief  was  granted  only  upon  the  condition  of  Anderson  entering  into  a  bond  with  one  surety 
and  one  attestor,  as  it  is  called — substantially  another  surety. 

The  words  of  the  bond  into  which  Anderson  entered  are  these : — Douglas  bound  himself  "  to 
pay  whatever  sum  the  Lords  of  Council  and  Session  shall  modify  and  award  in  name  of  damages, 
in  case  of  wrongous  interdicting  in  a  note  of  suspension  and  interdict  between  the  said  parties, 
and  that  in  case  it  shall  be  found  by  the  Lords  of  Council  and  Session  that  he  ought  so  to  do 
after  discussing,"  and  so  on — that  is  to  say,  an  interdict  vras  granted  at  the  instance  of  Anderson 
only  upon  the  terms  of  Anderson  with  two  sureties,  one  of  those  sureties  bein^  Douglas,  the  pre- 
sent respondent.  I  may  say,  therefore,  upon  the  terms  of  Douglas  entering  mto  a  bond  to  pay 
to  Buchanan,  or  to  any  other  person  that  the  Lords  of  Council  and  Session  may  direct,  whatever 
sum  the  Lords  of  Council  and  Session  shall  modify  and  award  in  name  of  damages,  in  case  of 
wrongous  interdicting  in  a  note  of  suspension  and  interdict,  in  case  it  should  be  found  that  they 
were  entitled  to  any  damages. 

My  Lords,  the  proceedings  in  the  Court  of  Session  in  respect  of  this  small  demand  of  /30,  on 
the  question,  whether  these  were  goods  that  Buchanan  might  lawfully  take  in  execution  for  the 
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debt  of  Gordon  or  not,  seem  to  have  occupied  a  most  extraordinary  length  of  time.  For  the  pro- 
ceedings having  commenced  in  the  month  of  September  1846,  it  was  not  till  the  22d  of  Decem- 
ber 1 848,  two  years  and  a  quarter  afterwards,  that  the  question  was  finally  disposed  of  by  the 
Lords  of  Session  deciding  that  the  goods  were  the  goods  of  Gordon,  or,  at  all  events,  that  they 
were  goods  which  Buchanan  was  entitled  to  take  in  execution  for  the  debt  of  Gordon  on  that 
occasion,  and  accordingly,  as  we  should  say  in  England,  dissolved,  as  they  say  in  Scotland, 
recalled,  the  interdict. 

Then,  my  Lords,  what  were  Buchanan* s  rights  under  that  bond?  The  interdict  was  recalled 
upon  the  22d  of  December,  and  he  proceeded  to,  what  we  should  call  in  England,  revive,  but 
what  they  call  in  Scotland,  waken,  the  process — that  is  to  say,  set  it  on  foot  again.  That  occu- 
pied three  or  four  months,  and  it  was  not  till  the  month  of  April  1849  that  he  proceeded  again 
to  advertise  the  sale  of  these  goods.  He  was  then  stopped  by  another  interdict  at  the  instance 
of  another  person  claiming  a  right  to  these  goods.  And  thereupon  Buchanan  instituted  a  pro- 
ceeding in  the  Court  of  Session  upon  the  bond,  in  order,  by  virtue  of  that  bond,  to  recover  pay- 
ment of  the  expenses  of  the  proceedings  against  Anderson  and  the  sureties.  With  regard  to 
Anderson  your  Lordships  have  no  concern  at  present.  Therefore  we  may  take  it  as  a  suit 
against  Doug:las,  the  surety,  only.  Buchanan  seeks  to  obtain,  by  means  of  that  bond,  satisfac- 
tion of  the  original  debt  recovered  against  Gordon,  and  the  costs  of  the  subsequent  proceedings. 
The  Lord  Ordinary  held  that  Buchanan  was  so  entitled.  But  upon  the  matter  coming  before 
the  Court  of  Session,  they  were  of  opinion  that  he  was  not  entitled — that  is  to  say,  they  consi- 
dered that  there  had  been  no  wrongous  interdicting  which  entitled  him  to  damages,  except  in 
respect  of  a  small  sum  on  account  of  some  expenses  that  had  been  incurred,  amounting  to 
£^  9^.  \d.  They  considered  that  he  was  entitled  to  that  sum,  but  that  he  was  not  entitled  to 
any  other  damages  resulting  from  the  interdict.  All  the  Lords  of  Session  were  of  opinion  that, 
although  it  was  true  that  a  stoppage  was  put  upon  Buchanan's  proceedings,  yet  that  that  stoppage 
did  not  arise  from  the  interdict  that  had  been  granted  in  September  1846,  but  that  it  arose  from 
Buchanan  not  having  been  sufficiently  vigilant  after  the  interdict  was  recalled  in  December  1848, 
in  proceeding  then  and  there  to  enforce  his  execution ;  in  consequence  of  which  another  person, 
Gordon,  junior,  had,  in  the  month  of  April  1849,  wronc^fully  interposed  to  stop  him  in  respect  of 
a  transaction  to  which  the  original  interdict  had  no  reference.  That  was  the  view  taken  by  the 
Court  of  Session,  and  they  consequently  held,  I  may  say  substantially,  that  there  were  no 
damages  which  he  was  entitled  to  recover.  It  is  true  there  were  certain  expenses,  which  all 
parties  admitted  he  ought  to  have,  amounting  to  £\  9J.  \d,\  but  the  Lords  of  Session  held  that 
that  was  the  only  sum  to  which  he  was  entitled.  It  is  against  that  decision  of  the  Lords  of 
Session  that  Buchanan  has  appealed  to  this  House. 

My  Lords,  that  a  case  of  this  sort  of  extremely  minute  importance,  originating  in  a  debt  of 
;^23,  should  have  been  carried  through  the  Courts  of  Scotland,  and  occupied  them  for  so  long  a 
time,  and  now,  after  the  lapse  of  nine  years  from  the  commencement  of  the  suit,  should  be  argued 
for  a  day  and  a  half  at  your  Lordships'  bar,  is  a  matter  deeply  to  be  deplored.  Of  course  I 
need  not  say  that  your  Lordships  will  do  what  appears  to  you  to  be  just  in  this  case;  and  if  you 
see  your  way  to  the  conclusion  that  the  Lords  of  Session  have  come  to  a  wrong  determination, 
it  will  be  your  duty  to  say  so,  whatever  may  be  the  consequences.  Fiat  justitia:  at  the  same 
time,  I  think,  in  a  case  of  this  sort,  your  Lordships  ought  to  be  perfectly  satisfied  that  the  Court 
was  wrong,  before  we  interpose  to  help  a  person  carrying  on  a  proceeding  of  this  sort  for  an 
original  debt  nine  years  ago  of  ;^23  through  all  the  Courts  of  Scotland,  in  the  way  this  case  has 
been  carried  on. 

Now,  my  Lords,  although  I  will  not  deny  that  in  the  course  of  the  argument  I  have  had  doubts 
as  to  the  course  which  I  should  recommend  your  Lordships  to  pursue,  I  have  finally  come  to  the 
conclusion  that  there  is  no  reason  whatsoever  which  ought  to  induce  your  Lordships  to  disturb 
the  decision  of  the  Court  below.  I  come  to  that  conclusion  on  these  grounds.  The  bond  which 
Mr.  Anderson  was  required  to  produce,  together  with  the  surety,  was  not  a  bond  simpliciter  to 
indemnify  Buchanan  against  the  consequence  of  the  interdict  If  that  had  been  so,  it  might  have 
been  open  to  the  argument  urged  by  Mr.  Rolt  yesterday  at  your  Lordships'  bar,  that  the  moment 
the  interdict  was  dissolved,  as  we  should  say  in  this  country,  an  action  would  lie,  and  Buchanan 
would  be  entitled  to  say  —*'  If  you  had  not  interdicted  me  I  should  have  had  the  money  in  my 
pocket  now  to  which  I  am  entitled.  If  you  will  indemnify  me,  you  are  bound  to  put  that  money 
mto  my  pocket  which  I  should  have  had  by  virtue  of  the  former  execution."  But  that  is  not  the 
form,  nor,  as  I  understand  it,  the  intention  of  the  bond.  The  bond  is  to  help  the  Court,  as  it 
were.  The  Court  is  asked  to  interdict,  and  the  Court  says — The  interdict  shall  be  granted  upon 
these  terms :  You  shall  procure  sureties  who  shall  bind  and  oblige  themselves  to  i>ay  to  the  pur- 
suer, or  any  other  person  to  whom  they  may  be  ordained  to  pay,  whatever  sum  the  Lords  of  Council 
and  Session  shall  modify  and  award  in  the  name  of  damages,  in  case  of  wrongous  interdicting 
and  suspending,  and  in  case  it  shall  be  found  by  the  Lords  of  Council  and  Session  that  they 
ought  so  to  do. 

Now  that  being  the  bond  that  is  given,  when  the  matter  has  been  fairly  discussed  by  the 
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Court  of  Session,  and  they  are  of  opinion,  looking  at  the  circumstances  of  the  case,  that  there  has 
been  no  damage  occasioned  by  the  interdict,  I  do  not  think  that  it  was  ever  the  intendment  of 
that  bond  that  it  should  ever  by  possibility  be  carried  further.  What  is  alleged  here  is,  that  the 
Lords  of  Session  proceeded  to  assess  the  damages  upon  an  erroneous  principle.  But  if  your 
Lordships  were  to  listen  to  this  application  in  the  present  instance,  I  do  not  know  what  is  to  pre- 
vent an  appeal  upon  a  future  occasion.  Because,  when  the  Lords  of  Session  have  taken  upon 
themselves  to  say  damages  have  been  incurred,  and  we  think  they  amount  to  £ioo,  there  may 
be  an  appeal  to  your  Lordships'  House,  stating  that  the  damages  ought  to  have  been  ;£5oo. 
There  would  be  no  end  to  the  questions  of  that  sort  which  might  be  brought  before 'your  Lord- 
ships. The  very  nature  and  condition  of  this  bond,  which  was,  that  the  parties  were  to  pay  such 
damages  as  the  Court  should  award,  seem  to  me  to  point  irresistibly  to  the  conclusion,  that  the 
finding  on  that  subject  was  to  be  absolutely  conclusive  and  final,  because  the  amount  of  damages 
is  a  matter  that  never  can  be  legitimately  made  the  subject  of  appeal. 

Therefore,  my  Lords,  even  if  I  were  satisfied  that  the  Lords  of  Session  proceeded  upon 
erroneous  grounds,  I  should  still  say  that  upon  this  bond  no  relief  could  be  had  upon  this  appeaL 
But  I  wish  very  much  to  guard  myself  against  being  supposed  that  I  do  come  to  the  conclusion, 
that  the  Lords  of  Session,  upon  this  bond,  have  decided  erroneously  and  differently  from  the 
mode  in  which  I  should  have  myself  decided.  What  the  Lords  of  Session  had  to  do  was  to  look 
at  the  circumstances  of  the  case,  and  say  what  amount  of  damages,  if  any,  had  been  incurred  by 
wrongous  interdicting.  Now  I  can  easily  understand  that  there  might  have  been  a  state  of  cir- 
cumstances which  would  have  made  it  the  duty  of  the  Lords  of  Session  to  say  why  the  quantum 
of  damages  will  be  the  whole  amount  of  your  debt,  because,  before  the  interdict,  you  had  the 
means  of  obtaining  the  goods  in  your  own  hands,  but  you  have  now  lost  these  means.  If  it  had 
been  the  fact,  that  before  the  interdict  the  goods  were  worth  a  sum  of  money  that  would  have 
paid  your  debt,  and  now  they  are  not  worth  half  that  sum,  you  ought  to  be  absolved  from  any 
proceeding  of  the  Court.  But  here  it  turns  out  that  the  goods  were  not  worth  the  same  amount 
at  the  end  as  they  were  at  the  beginning.  And  there  is  no  manner  of  doubt  that  the  plaintiff 
Buchanan  might,  inunediately  after  the  22d  of  December,  if  he  had  thought  fit,  have  resumed 
the  execution,  put  it  in  force,  and  paid  himself  the  sum  which  he  claimed,  just  the  same  as  in 
the  month  of  September  1846.  Therefore  the  Lords  of  Session  came  to  the  conclusion,  that 
with  the  exception  of  a  small  sum  in  the  shape  of  expenses,  there  were  no  damages  legitimately 
within  the  description  of  damages  resulting  from  wrongous  interdicting. 

I  rather  think  that  the  Lords  of  Session  were  right  in  that  conclusion.  I  do  not  trouble  my- 
self to  come  to  any  final  decision  upon  that  point,  because,  whether  they  were  right  or  wrong,  it 
is  not  a  subject  upon  which  your  Lordships  ought,  or  can  be  legitimately  called  upon,  to  adjudi- 
cate by  way  of  appeal,  upon  that  which  I  conceive  to  be  the  final  decision  of  the  Court  of  Session. 
I  move  your  Lordships  that  the  interlocutor  be  affirmed. 

Lord  Brougham. — My  Lords,  I  entirely  agree  with  my  noble  and  learned  friend  in  the  view 
which  he  takes  of  this  case.  The  note  of  suspension  was  presented  without  caution  or  consign- 
ation. It  then  went  before  Lord  Cunningham,  as  Lord  Ordinary  on  the  Bills,  and  he,  as  it  is 
called,  sisted  execution,  and  granted  the  interdict,  reserving  the  consideration  of  the  caution. 
Then  Lord  Ivory,  before  whom  it  afterwards  comes,  passes  the  note,  on  condition  that  caution 
be  found  within  ten  days.  Caution  is  then  found,  by  order  of  the  Court,  which,  as  my  noble  and 
learned  friend  stated,  makes  the  party  entering  into  the  bond  of  caution  a  guarantee  for  the  per- 
formance of  whatever  the  Court  shall  thereafter  direct  in  the  matter.  By  that  bond  the  amount 
to  be  paid  is  to  be  "whatever  sum  the  Lords  of  Council  and  Session  shall  modify  and  award  in 
name  of  damages  in  case  of  wrongous  interdicting ; "  and  afterwards  also,  "  whatever  sum  the 
said  Lords  shall  modify  in  name  of  damages  and  expenses  in  case  of  wrongous  suspending.** 

The  Court  have,  upon  a  full  consideration  of  the  matter,  come  to  the  conclusion,  that  in  one 
respect  no  damages  shall  be  given  at  all,  and  that  in  another  respect  the  sum  offered  to  be  paid 
of  £^^.  id,  is  sufficient,  and  that  that  shall  stand  as  the  damages  and  expenses  to  be  found  in 
accordance  with  the  condition  of  the  obligation. 

My  Lords,  I  hold  in  this  case  with  my  noble  and  learned  friend,  that  though  it  is  a  most  truly 
lamentable  matter  to  see  that  upon  so  very  trifling  a  sum  as  that  which  is  involved  in  this  case, 
there  should  have  been  an  eight  or  nine  years  litigation,  running  through  the  various  processes 
in  the  Court  below,  and  ending  in  an  appeal  in  this  House,  yet  that  if  there  has  been  error  com- 
mitted in  the  Court  below,  and  that  error  appears  clear  to  your  Lordships,  you  have  no  choice 
but  to  reverse  or  to  alter  the  interlocutor  complained  of. 

But,  my  Lords,  in  the  first  place,  I  consider  that  the  Court  below  are  right  in  the  view  which 
they  take  of  this  case.  In  the  next  place,  I  consider  that  very  much  here  depends  upon  the 
practice  in  the  Court  below.  Now  none  of  the  learned  Judges,  hardly  even  excepting  Lord 
Robertson,  the  Lord  Ordinary,  but  certainly  none  of  the  three  learned  Judges  before  whom  the 
case  came  in  the  Inner  House,  and  by  reason  of  whose  interlocutor  the  present  appeal  is  before 
your  Lordships,  had  any  doubt  whatever  upon  that  practice  which  was  so  well  known  to  them, 
that  there  was  no  ground  for  damages  in  this  case.     It  would  be  a  very  difficult  thing  indeed  to 
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persuade  me,  even  if  the  sum  were  a  larger  one,  that  we  ought  to  reverse  their  finding,  and  to 
absolve  the  obligor  in  the  bond  of  caution  from  that  which  he  had  undertaken  to  pay  in  respect 
of  whatever  the  Court  below  should  award  in  the  name  of  damages  and  expenses.  Taking  the 
case  as  if  it  had  been  before  us  for  the  first  time,  and  we  had  been  only  referred  to  the  author- 
ities and  to  the  practice  as  we  have  been  here,  it  would  be  a  strong  thing  to  say  that  I  differed  from 
the  view  entertained  by  the  Court  below  upon  it,  and  that  I  should  not,  even  if  it  had  been  before 
us  in  the  first  instance,  have  come  to  the  same  conclusion.  It  would  be  a  far  stronger  thing  to 
say  that  I  thought  the  Court  below,  upon  a  matter  very  much  of  their  practice,  had  come  to  an 
erroneous  conclusion,  and  by  the  result  of  that  to  absolve  the  cautioner  nrom  the  obligation  which 
he  had  incurred. 

My  Lords,  I  must  say,  that  so  far  as  my  opinion  goes,  I  desire  it  to  be  very  distinctly  under- 
stood that  I  do  not  partake  of  the  doubt  expressed  by  one  of  the  learned  Judges  in  the  Court 
below  with  respect  to  the  bona  fides  in  this  case.  It  is  to  me  a  new  doctrine  which  would  make 
a  distinction  between  the  obligation  of  a  cautioner  for  an  interdict  obtained  bondfide^  and  for  an 
interdict  held  to  have  been  unduly  and  improperly  obtained,  and  therefore  set  aside.  It  is  new 
to  me  that  that  question  of  bona  fides  can  thus  be  entered  into ;  and  I  hold,  at  any  rate,  we  should 
be  slow  to  countenance  that  doctrine  even  upon  the  statement  of  a  doubt  by  one  of  the  learned 
Judges.  But  that  question  is  not  before  us ;  we  are  not  called  upon  to  dispose  of  it  in  one  way 
or  another.  I  only  thought  it  right  to  enter  my  protest  against  its  being  understood  that  I 
partook  of  the  doubt. 

My  noble  and  learned  friend  who  was  present  yesterday  (Lord  St.  Leonards)  takes  entirely 
the  same  view  of  this  case. 

Interlocutor  affirmed^  with  costs, 
Appellanfs  Agenty  John  Cuilen,  W.S. — Respondent's  Agent,  J.  B.  Douglas^  W.S. 


MARCH  22,  1855. 

William  Baird  and  Others,  the  Provisional  Committee,  Appellants,  v.  Robert 
Ross  and  Others,  Shareholders  in  the  "  Kilmarnock  and  Ayr  Direct  Railway 
Co.,"  Respondents. 

Et  k  contra. 

Railway — Subscribers'  Agreement — Provisional  Committee,  Powers  of— Costs  of  Bill  in  Parlia- 
ment— A  proxfisional  committee  promoted  a  railway  bill  before  parliament  in  1846,  and  then 
withdrew  it.  They  promoted  a  second  bill  for  the  same  purpose  in  1847,  which  was  thrown 
out.  The  agreement  was  to  promote  the  undertaking  until  an  act  of  parliament  shall  be 
obtained  for  carrying  the  same  into  execution. 

Held  (reversing  judgment),  though  the  majority  of  the  subscribers  disapproved  of  the  second 
application  for  a  bill,  that  the  expenses  of  the  first  bill  and  also  those  of  the  second  were  a  good 
charge  upon  deposits  paid  up  before  the  first  application  to  parliament. 

Contract — Promise  to  form  Company — Repayment — Where  A  gets  subscriptions  in  order  to  form^ 
a  company,  and  fails  to  do  so,  the  subscribers  can  get  their  money  back  :  but  if  A  stipulated 
that  he  is  to  be  reimbursed  out  of  the  funds,  then  he  may  set  up  as  an  answer  to  the  subscribers, 
that  he  tried  to  form  a  company,  but  failed.^ 

The  pursuers  appealed  against  the  judgment  of  the  Court  of  Session,  maintaining  in  their  case 
that  it  ought  to  be  reversed — *'  i.  Because  the  deed  of  agreement  and  subscription  contract, 
executed  by  the  parties  to  whom  the  scrip  for  the  shares  in. the  proposed  *  Kilmarnock  and  Ayr 
Direct  Railway  Company '  was  issued,  empowered  the  provisional  committee  to  make  a  *  second 
application  '  to  parliament  for  an  act  necessary  for  carrying  into  effect  the  projected  undertaking, 
and  to  defray  the  expenses  thereof  from  the  deposits  paid  by  the  scripholders.  It  therefore 
followed,  that,  in  accounting  for  the  deposits,  the  appellants  arc  entitled  to  deduct  the  expenses, 
whether  the  scrip  for  shares  on  which  deposits  were  paid  is  held  by  original  parties  or  has  been 
transferred  to  others,  as  is  the  case  with  the  respondents.  Garwood  v.  Ede,  i  Exch.  264 ; 
yones  V.  Harrison,  2  Exch.  52  ;  Vane  v.  Cobbold,  i  Exch.  798  ;  Willey  v.  Parrat,  3  Exch.  215. 
2.  The  proceedings  of  the  appellants,  acting  as  the  provisional  committee,  were  taken  by  them, 
in  conformity  with  the  will  of  the  shareholders,  as  declared  at  their  meetings.     And  the  powers 
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conferred  on  the  appellants  by  the  deed  of  agreement  and  subscription  contract,  and  ratified  and 
confinned  at  the  meetings  of  the  shareholders,  were  not  and  could  not  be  withdrawn  or  extin- 
guished by  the  opposition,  which  the  respondents,  acting  as  individual  shareholders,  offered  to  the 
exercise  of  these  powers  by  the  appellants.  Story  on  Partnership,  third  American  edition,  §  123. 
3-  The  circumstance  that  a  new  parliamentary  subscription  contract  was  executed  in  terms  of 
the  standing  orders  of  parliament,  as  a  necessary  preliminary  to  the  introduction  into  the  House 
of  Commons  of  the  second  bill  promoted  by  the  appellants,  did  not  affect  or  alter  the  right  of  the 
appellants  to  defray,  from  the  deposits  paid  on  the  shares  for  which  the  respondents  hold  scrip, 
the  expenses  attending  the  second  application  made  to  parliament ;  because  the  second  applica- 
tion was  authorized  by  the  original  deed  of  agreement,  executed  by  the  subscribers  to  the  under- 
taking, and  continued  to  subsist  as  the  deed  by  which  the  rights  and  liabilities  of  the  shareholders 
were  to  be  regulated. — Clements  v.  Todd^  i  Exch.  268  ;   Willey  v.  Parretty  3  Exch.  216." 

The  respondents  supported  the  judgment  on  the  following  grounds : — "  i.  The  appellants,  as 
the  committee  of  management,  having  withdrawn  the  bill  before  parliament  in  the  session  of 
1845-6,  were  not  justified  in  proceeding  with  a  second  application  to  parliament,  in  opposition  to 
the  wishes  of  the  great  body  of  the  subscribers  ;  and,  at  any  rate,  the  respondents,  as  the  holders 
of  upwards  of  two  thirds  of  the  shares  in  the  original  undertaking,  were  entitled,  in  the  circum- 
stances, to  decline,  as  they  did,  being  parties  to  a  second  application,  and  cannot  be  subjected 
in  any  portion  of  the  expenses  incurred  in  its  prosecution.  2.  The  respondents  not  having  been 
parties  to  the  second  application,  and  the  said  undertaking  having  been  prosecuted  under  a 
contract  to  which  they  were  not  parties,  and  for  a  company  of  which  they  were  not  shareholders, 
they  hare  incurred  no  liability  for  any  portion  of  the  expenses ;  and  the  appellants,  in  accounting 
for  the  deposit  money,  are  not  entitled  to  take  credit  for  any  portion  of  these  expenses." 

In  a  cross  appeal  the  respondents  maintained,  that,  ''  i.  The  appellants'  provisional  committee 
are  not  entitled  to  take  credit  in  accounting  with  the  respondents  for  any  portion  of  the  expenses 
attending  the  first  application  to  parliament,  in  respect  the  undertaking  was  rendered  fruitless 
and  abortive  by  the  illegal  and  unauthorized  act  of  the  appellants  in  withdrawing  the  bill,  to 
obtain  which  the  shareholders  had  associated  themselves  together.  No  power  to  abandon  the 
bill  was  conferred  upon  the  appellants,  as  the  committee  of  management,  by  the  subscribers' 
deed  of  agreement,  or  existed  at  common  law  ;  and  the  appellants  are  responsible  for  the  loss 
occasioned  by  their  illegal  and  unjustifiable  proceedings.  2.  Assuming  that  the  consent  of  all 
the  shareholders  was  not  necessary  to  warrant  an  abandonment  of  the  bill,  the  appellants  were 
bound  to  have  concluded  the  arrangement  with  the  Ayrshire  Company,  under  which  that  com- 
pany was  to  pay  £i^oq  in  consideration  of  the  bill  being  withdrawn,  and  which  arrangement  the 
appellants  were  instructed  and  empowered  to  conclude  by  a  general  meeting  of  the  shareholders. 
If  the  appellants  failed  to  conclude  that  arrangement,  and  thereby  keep  the  shareholders  clear  of 
expense,  they  must  be  held  in  law  to  have  done  what  they  ought  to  have  done,  and  can  only  be 
entitled  to  take  credit  for  the  expenses  attending  the  first  application,  which  had  been  legitimately 
incurred  at  the  date  of  the  said  offer  by  the  Ayrshire  Company,  under  deduction  of  the  sum  of 
;£i5oo,  which  the  appellants  ought  to  have  recovered,  and  which  they  failed  to  recover  by  their 
neglect  of  the  interests  of  the  shareholders,  and  their  disregard  of  the  instructions  received  from 
them,  and  upon  which  they  were  bound  to  have  acted. 

The  provisional  committee  answered,  that,  "  i.  In  withdrawing  the  'first  application'  made  by 
them  to  parliament  for  the  act  necessary  for  carrying  into  effect  the  proposed  '  Kilmarnock  and 
Ayr  Direct  Railway  Company,'  the  provisional  committee  acted  within  the  powers  conferred  on 
them  by  the  deed  of  agreement  and  subscription  contract ;  and  they  were  entitled  to  defray  the 
whole  expenses,  without  deduction, — and,  in  particular,  without  deduction  of  the  ;^  1500  mentioned 
in  the  record, — from  the  deposits  paid  on  the  shares  in  the  undertaking  by  the  parties  to  whom 
the  scrip  for  these  shares  was  issued ;  consequently,  in  accounting  for  the  deposits,  the  respond- 
ents, as  representing  the  provisional  committee,  are  entided  to  deduct  the  amount  of  expenses, 
whether  the  scrip  for  the  shares  on  which  these  deposits  were  paid  is  held  by  those  parties  to 
whom  it  was  originally  issued,  or  has  been  transferred  by  the  original  holders  to  other  parties,  as 
is  the  case  in  regard  to  that  portion  of  the  scrip  to  which  the  appellants  in  the  cross  appeal  allege 
that  they  have  right.  2.  The  conduct  of  the  provisional  committee  in  withdrawing  the  first 
application  to  parliament,  was  approved  of  and  ratified  by  the  shareholders  at  their  meetings, 
and  cannot  now  be  challenged  by  the  appellants  in  the  cross  appeal.  The  appellants  in  the 
cross  appeal  having  failed  to  show  that  they  required  the  scrip  previous  to  the  withdrawal  of  the 
first  application  to  parliament,  are  not  entitled  to  object  to  the  provisional  committee  deducting 
the  expenses  attending  that  application  from  the  amount  of  the  deposits  paid  upon  the  shares, 
the  scrip  for  which  is  now  held  by  the  appellants  in  the  cross  appeal." 

Solicitor-General  (Bethell),  and  R,  Palmer  Q.C.,  for  appellants. — The  true  construction  of  the 
subscribers'  agreement  is,  that  the  commitee  were  to  have  power  to  make  an  application  or 
applications  to  parliament,  and  they  had  a  discretion  allowed  them  to  select  the  proper  time  or 
times  for  doing  so.  The  contract  was,  that  the  committee  should  pay  out  of  the  deposits  the 
expenses  incurred  in  the  applications.    They  have  acted  throughout  bond  fide^  and  within  the 
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scope  of  the  authority  given  to  them.  They  are  therefore  entitled  to  the  expenses  of  the  second 
application  to  parliament.  The  Court  of  Session  thought  that,  because  a  majority  of  the  share- 
holders objected  to  the  second  application,  the  committee  had  no  right  to  go  on ;  but  so  lone 
as  a  single  shareholder  was  of  a  contrary  opinion,  and  wished  them  to  go  on,  they  were  bound 
to  do  so,  and  to  carry  out  the  original  object  of  their  common  enterprise.  In  these  circumstances 
the  allottee  cannot  recover  back  his  deposits,  as  has  often  been  decided  in  England. — Vafu  v. 
Cobboldj  I  Exch.  178;  yones  v.  Harrison^  2  Exch.  52;  Willey  v.  Parratt,  3  Exch.  216.  More-* 
over,  the  conduct  of  the  committee  was  approved  of  by  the  shareholders  at  their  meetings,  and 
it  is  not  true  that  a  great  body  of  them  were  opposed  to  the  proceedings,  as  was  assumed  in 
the  Court  of  Session.  But  even  if  it  were  so,  the  committee  were  entitled  under  the  original 
subscription  contract  to  go  on,  so  long  as  some  of  the  shareholders  required  them  to  do  so. 

Sir  F,  Kelly  Q.C.,  and  Anderson  Q.C.,  for  respondents. — The  appellants  ought  to  be  debited 
with  the  ;£i50o  which  the  Ayrshire  Company  offered  to  pay  them,  for  the  bill  was  withdrawn  in 
consequence  of  that  agreement.  At  all  events,  the  appellants  might  have  obtained  that  sum  in 
consideration  of  their  withdrawing  the  bill,  and  ought  to  have  done  so,  having  been  instructed  by 
the  meeting  of  shareholders  to  close  with  the  offer.  If  the  appellants  did  not  withdraw  the  bill  in 
consequence  of  the  offer  of  the  Ayrshire  Company  being  accepted,  then  they  withdrew  it  of  their 
own  authority,  and  they  had  no  right  to  do  so.  It  is  well  settled,  that,  unless  some  special  contract 
give  them  the  power,  a  provisional  committee  have  no  implied  power  to  abandon  the  bill  which 
they  were  instructed  by  the  shareholders  to  prosecute.  Knockels  v.  Crosby^  3  B.  &  C.  814; 
Walstabv.  Spottiswoode^  15  M.  &  W.  501  ;  Hut  ton  v.  Thompson^  3  H.  L.  Cas.  190.  These 
cases  establisn  the  position,  that  if  the  promoters  of  a  bill  have  no  power,  by  special  contract, 
from  their  constituents  to  abandon  the  bill,  the  allottees  can  recover  back  their  entire  deposits 
without  deduction.  The  present  contract  gave  no  power  whatever  to  the  committee  to  abandon 
the  bill.  They  were  therefore  not  entitled  to  take  credit  for  the  expenses  of  the  first  application 
to  parliament.  Far  less  were  they  entitled  to  take  credit  for  the  expenses  of  the  second  applica- 
tion, as  it  was  not  authorized  by  the  contract,  and  it  was  objected  to  by  the  great  body  of  the 
shareholders. 

Cur,  adv,  vult 

Lord  Chancellor  Cranworth. — My  Lords,  this  is  an  action  which  was  instituted  in  the 
Court  of  Session  by  William  Baird  and  several  other  gentlemen,  who  constituted  a  committee  of 
management  for  carrying  through  parliament  a  bill  for  enabling  j  company  to  form  a  railway 
from  Kilmarnock  to  Ayr,  to  be  called  "The  Kilmarnock  and  Ayr  Direct  Railway."  And  the 
summons  states  the  facts,  which  are  scarcely,  if  at  all,  in  dispute,  viz.,  that  in  the  spring  of  the 
year  1845,  in  the  month  of  April,  a  contract  was  entered  into,  to  which  these  gentlemen  and 
others  were  parties,  whereby  it  was  agreed  that  a  fund  should  be  raised  for  the  purpose  of 
carrying  this  railway  forward.  There  were  several  other  contracts  according  to  the  Scotch  form 
— one  in  one  name  and  another  in  another  name — but  it  may  be  treated  as  one  contract,  whereby 
a  certain  number  of  persons  agreed  to  take  shares  of  £2^  each — ^a  deposit  of  £2  i or.  to  be  paid 
upon  each  share,  for  the  purpose  of  making  this,  which  was  a  small  railway,  the  whole  capital 
being  ;^  130,000.  Subscriptions  were  entered  into  to  the  amount  of  ;£  15,000,  less  five  shares,  that 
for  some  reason  or  other  were  not  taken  ;  but  we  may  treat  it  as  if  the  whole  j£  15,000  had  been 
subscribed — the  deposits  being  £2  lor.  upon  each  share.  The  summons  states  all  these  facts  ; 
and  it  further  states,  that  the  present  pursuers,  together  with  a  gentleman  of  the  name  of  Buntine, 
who  afterwards  died,  and  four  other  persons,  who  never  would  concur  with  the  pursuers,  were 
constituted  a  committee  of  management ;  so  that  the  present  pursuers  may  be  represented  as 
constituting  the  committee  of  management ;  and  they  state,  that  under  the  powers  that  w^ere  so 
given  to  them  they  caused  plans  to  be  made,  and  they  introduced  a  bill  into  parliament  in  the 
session  of  1 846 ;  that  for  reasons  stated  the  bill  was  withdrawn,  and  in  the  following  year,  in  the 
spring  of  1847,  the  application  was  renewed.  But  that  bill  again  failed ;  and  then  the  pursuers 
state,  that  after  paying  the  expenses  of  both  those  abortive  attempts,  there  still  remained  a  fund 
in  their  hands,  and  they  instituted  this,  which  is  an  action  of  multiplepoinding,  for  the  purpose 
of  having  the  rights  of  the  different  persons  claiming  that  fund  decided  by  the  Court,  so  that  the 
pursuers  might  be  exonerated. 

My  Lords,  the  course  which  the  matter  took  was  this  : — The  pursuers  said  that  they  held  in 
hand  this  fund  in  medio,  viz.,  the  j£  15,000  that  had  been  subscribed,  less  the  expenses  incurred 
with  reference  to  the  bill  introduced  in  1846  and  the  bill  introduced  in  1847.  On  the  other  hand, 
the  defenders  said  that  the  fund  in  medio  ought  not  to  be  treated  as  that  balance  only,  but  that  the 
real  fund  in  medio  was  the  whole  ;£i 5,000,  or  if  not  the  whole  ;£  15,000,  the  defenders  said  that 
the  fund  held  in  medio  was  ;£  15,000,  less  the  expenses  of  the  first  application  only. 

That  being  the  state  of  the  case.  Lord  Wood,  the  Lord  Ordinary,  pronounced  an  interlocutor 
on  the  17th  March  1848,  by  which  he  directed  the  pursuers  to  condescend  upon  the  subject  of 
what  did  constitute  the  fund  in  medio,  in  order  to  have  the  question  decided— Whether  the 
expenses  of  the  first  application,  and  the  expenses  of  the  second  application,  or  cither  of  those 
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expenses,  were  expenses  in  respect  of  which  the  committee  of  management  were  entitled  to  take 
credit,  before  they  called  upon  the  Court  to  adjudicate  upon  the  balance  which  remained  ?    Con- 
descendences were  accordingly  made  up,  and  statements  of  facts  on  the  part  of  the  defenders,  and 
ultimately  there  were  these  pleas  put  in.     The  pleas  in  law  for  the  pursuers  state  that  they  are 
only  bound  to  account  for  the  deposits  received  by  them,  under  deduction  of  the  proper  and 
necessary  disbursements  and  expenses  of  the  undertaking.     The  pursuers  have  on  this  footing 
rightly  accounted,  and  the  deductions  from  the  fund  in  medio  claimed  by  them  are  right  deduc- 
tions— ^that  is,  the  deductions  of  the  expenses  of  both  applications.    That  was  disputed  by  the 
present  respondents,  the  then  defenders,  and  the  matters  so  coming  before  the  Lord  Ordinary, 
he,  on  the  30th  of  May  1850,  found  that  the  pursuers  were  entitled  to  take  credit  for  the  expenses 
of  the  first  application,  but  that  they  were  not  entitled  to  take  credit  for  the  expenses  of  the  second 
application  ;  and,  consequently,  that  the  fund  in  medio  wsls  made  up  of  the  ;^  15,000,  less  the  first 
class  of  expenses,  but  not  making  any  deduction  in  respect  to  the  second  class  of  expenses.   That 
interlocutor  of  the  Lord  Ordinary  was  brought,  by  way  of  appeal  by  a  reclaiming  note,  before  the 
Court  of  Session,  and  the  Court  of  Session  approved  in  omnibus  of  that  which  had  been  done  by 
the  Lord  Ordinary.   Against  that  interlocutor  of  the  Court  of  Session  the  present  pursuers  first  of 
all  appealed  to  your  Lordships,  claiming  that  they  ought  to  have  had  credit  for  the  expenses  of  the 
second  application  to  parliament ;  and,  on  the  other  hand,  the  defenders  instituted  a  cross  appeal, 
saying  that  the  whole  sum  subscribed  ought  to  have  been  accounted  for,  and  that  the  pursuers 
ought  not  to  have  had  credit  for  the  expenses  of  the  first  application ;  or  if  they  were  to  have 
credit  for  the  expenses  of  the  first  application,  then  they  said  they  ought  to  have  been  charged 
with  a  sum  of  ;£iSoo,  which  they  might  have  obtained  in  reduction  of  these  expenses,  under  these 
circumstances,  viz.,  that  just  previously  to  the  withdrawal  of  the  first  bill  a  rival  railway  company 
had  offered  them  ^^1500  if  they  would  withdraw.  The  appellants  in  the  cross  appeal  alleged  that 
they  did  withdraw,  and  ought  therefore  to  have  withdrawn  upon  the  terms  of  receiving  the  j£i  500 ; 
and  that,  consequently,  the  ;£i5oo  ought  to  be  treated  as  a  fund  in  their  hands. 

My  Lords,  I  have  thought  it  necessary  thus  shortly  to  state  what  the  facts  are ;  indeed,  it  can 
hardly  be  said  that  there  are  any  facts  in  dispute.  If  there  were  any  question  as  to  the  amount 
of  costs  claimed,  that  would  be  a  matter  to  be  settled  in  some  other  form ;  the  principle  is  such 
as  I  have  indicated  in  the  few  observations  I  have  made  as  to  the  facts. 

The  first  question  to  which  I  think  the  attention  of  your  Lordships  should  be  directed  is  this — 
What  authority  was  given  by  the  original  contract  to  that  committee  of  management  ?  When  I 
say  that  that  is  the  first  matter  to  which  your  Lordships*  attention  ought  to  be  directed,  in  my 
opinion,  in  truth  it  is  the  whole  question.  Now  what  was  the  authority  conferred  by  that  docu- 
ment ?  I  call  it  that  document.  I  believe  I  should  be  more  accurate  in  saying  these  documents, 
for  there  were  in  the  Scotch  form  several  documents  executed  one  after  another,  but  they  all' 
constituted  what  may  be  considered  as  one  instrument.  I  say  that  that  is  the  first  or  the  only 
question,  because  I  take  it  to  be  clear,  that  if  a  number  of  persons,  meaning  to  join  in  a  common 
undertaking,  and  for  that  purpose  to  raise  a  common  fund,  eventually  to  be  increased,  but 
commencing  by  a  deposit,  put  those  deposits  for  a  common  object  into  the  hands  of  a  committee, 
with  directions  to  them  to  do  certain  acts,  it  is  not  competent  for  any  one,  or  for  one  hundred  of 
them,  afterwards  to  withdraw  and  say — "  We  think  you  ought  not  to  go  any  further.*'  I,  who  am 
"not  of  their  opinion,  have  a  right  to  say — "  I  gave  my  money  upon  the  faith  that  we  were  all 
embarked  in  one  common  undertaking,  and  till  that  has  been  done  which  we  agreed  should  be 
done,  no  one,  or  no  ten,  have  a  right  to  withdraw  and  say  you  shall  not  go  any-  further.  We  have 
embarked  in  a  common  undertaking,  and  are  bound  to  prosecute  it  throughout." 

Now,  my  Lords,  the  first  question  then  is — What  were  the  powers  that  were  given  to  this  com- 
mittee of  management  ?  It  is  quite  plain  that  they  had  power  to  apply  for  an  act  of  parliament. 
The  terms  of  the  original  contract  are  these : — "  The  persons  following  shall  be  a  committee  of 
management  for  promoting  and  carrying  into  effect  the  objects  of  the  said  undertaking,  until  an 
act  of  parliament  shall  be  obtained  for  carrying  the  same  into  execution."  Now,  I  have  con- 
sidered the  thing  a  good  deal  My  opinion,  I  confess,  at  times  has  fluctuated  about  it ;  but  looking 
at  that  language,  coupled  with  what  follows,  I  cannot  come  to  the  opinion  that  the  committee 
of  management  were  confined  to  an  act  of  parliament  in  the  session  of  1846.  I  think  that  they 
clearly  contemplated  the  possibility  that  that  might  not  be  a  session  in  which  they  could  obtain 
an  act  of  parliament,  but  they  might  obtain  it  in  a  subsequent  session.  I  infer  that  from  several 
circumstances,  not  only  from  the  conduct  of  the  parties,  but  from  the  language  of  the  contract 
deed.  The  committee  of  management  were,  in  the  first  place,  "  to  enter  into  contracts  and  agree- 
ments for  or  in  anywise  relating  to  the  undertaking,  and  for  all  matters  incident  to  the  obtaining 
of  the  proposed  act  or  acts  of  parliament ; "  '^  and  in  the  event  of  an  application  or  applications 
being  made  to  parliament  in  the  next  or  subsequent  session,  and  not  being  successful,  or  in  the- 
event  of  no  such  application  being  made,"  and  so  on,  such  things  shall  be  done.  Then,  again, 
further  on  in  the  deed,  the  parties  stipulate  that  "  they  will,  when  required,  from  time  to  time, 
subscribe,  execute,  seal,  and  deliver  all  such  further  contracts  or  agreements  as  might  be  required 
by  the  standing  orders  or  other  orders  of  parliament." 
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Now  it  would  seem  to  me,  that,  reasoning  a  priori^  if  you  have  persons  subscribing  to  a  fund, 
authorizing  a  committee  to  get  an  act  of  parliament  if  they  can,  the  fair  presumption  would  be, 
that  that  committee  was  to  take  the  best  steps,  and  to  take  the  best  and  most  favourable  oppor- 
tunity, whether  in  the  present  or  in  any  subseouent  session  of  parliament,  for  carrying  that  into 
effect ;  and  the  conduct  of  the  parties  clearly  shews,  that,  with  regard  at  least  to  a  great  number 
of  them,  that  was  their  understanding ;  and  the  language  of  the  original  contract  is  difficult,  I 
might  almost  say  impossible,  to  reconcile  with  any  other  construction,  for  there  was  to  be  an 
application  to  parliament  in  the  present  or  in  any  subsequent  session  of  parliament  The  only  way 
in  which  that  can  be  explained  consistently  with  the  hypothesis  of  the  respondents  is  this,  that 
it  must  mean  in  the  present  session,  or  if  you  do  not  apply  in  the  present  session,  in  any  subse- 

Suent  session ;  but  why  are  vou  to  introduce  these  words  ?  They  are  appointed  a  committee  until 
ley  have  obtained  an  act  of  parliament,  and  they  are  to  take  certain  steps  there  pointed  out,  and 
to  make  application  or  applications  in  the  present  or  any  succeeding  session  of  parliament. 
Therefore,  I  come  to  the  conclusion,  that,  according  to  the  true  construction  of  the  contract  that 
was  entered  into,  the  committee  of  management  had  a  discretion  given  to  them — of  course  I 
assume  that  they  are  to  be  acting  in  all  these  transactions  bondfidey  and  for  the  purpose  of  best 
furthering  the  objects  of  the  subscribers — ^but  they  had  a  discretion  to  apply  for  an  act,  and 
prosecute  it  in  that  session ;  or  if,  for  any  reason,  it  appeared  to  them,  after  they  had  applied, 
that  it  was  not  a  favourable  opportimity,  and  that  it  would  best  promote  the  objects  of  the  under- 
taking to  withdraw  then  and  apply  in  a  subsequent  session,  they  had  authority  so  to  do. 

My  Lords,  that  being  so,  what  are  they  to  do  in  respect  of  the  deposits  placed  in  their  hands  ? 
They  are  to  get  surveys  made,  and  to  incur  all  the  necessary  expenses  of  promoting  the  ultimate 
object  they  had  in  view,  and  then,  in  the  event  of  their  making  an  application,  or  in  the  event  of 
its  not  being  successful,  or  in  the  event  of  its  not  being  made  at  all,  "  all  the  costs,  charges,  and 
expenses  of  every  description,  already  incurred,  or  thereafter  to  be  incurred,  in  respect  of  such 
application  to  parliament,  or  in  any  manner  incident  to  the  undertaking,  or  to  any  of  the  matters 
aforesaid,  should  be  borne  and  i>aid  by  the  several  subscribers  to  the  said  undertaking  rateably, 
in  proportion  to  the  number  of  shares  taken  by  each  subscriber.''  Now,  my  Lords,  I  cannot  say 
that  I  think  it  is  a  matter  which  admits  of  a  moment's  doubt,  that  any  expenses  that  are  incurred 
in  pursuance  of  the  authority  given  by  that  contract,  are  expenses  which  the  committee  of 
management  were  intended  to  deduct — which  they  were  authorized  to  deduct  out  of  the  deposits 
that  were  in  their  hands.  Therefore  I  entirely  concur  in  the  first  proposition  of  the  Court  of 
Session,  that  out  of  those  deposits,  before  the  fimd  in  medio  was  to  be  ascertained,  the  committee 
had  the  right  of  deducting  all  the  expenses  properly  incurred  in  the  first  application  to  parliament 
It  was  argued  by  the  respondents,  however,  that,  inasmuch  as  no  act  of  parliament  was  ever 
ultimately  obtained,  the  object  of  the  subscription  had,  according  to  the  language  common  in 
our  Court,  and  probably  in  the  Courts  of  Scotland  also,  wholly  failed,  and  consequently  the 
subscribers  had  a  right  to  recover  back  the  money  upon  the  ground  that  the  object  had  wholly 
failed ;  in  short,  that  they  were  entitled  to  have  the  whole  sum  recouped  to  them.  And  for  that 
purpose  they  cited  several  well  known  cases,  Knockels  v.  Crosby ^  3  B.  &  C.  814,  and  a  much  more 
recent  case,  Walstab  v.  Spottiswoode^  which  was  decided  when  I  had  the  honour  of  being  in  the 
Court  of  Exchequer,  when  the  subject  was  very  much  considered,  and  when,  undoubtedly,  though 
at  first  sight  the  proposition  somewhat  startles  one,  yet,  when  it  is  considered,  it  seems  to  be ' 
founded  on  perfect  good  sense.  The  proposition  that  was  there  recognized  and  established  was 
this — That  if  I  put  my  money  into  the  hands  of  a  person  who  says  to  me,  *'  I  am  forming  a 
company,  would  you  like  to  have  so  many  shares  in  it? "and  he  fails  in  forming  the  company,  he 
must  give  me  back  the  money  that  I  have  given  to  him,  for  I  only  put  the  money  into  his  hands 
because  he  told  me  that  he  was  going  to  form  a  company.  In  doing  that  I  placed  the  money  in 
his  hands,  he  undertaking  to  do  something  which  he  has  failed  to  do,  and  he  must  therefore  give 
me  the  money  back.  It  is  no  answer  to  me  that  he  has  been  endeavouring  to  do  it,  and  has 
incurred  expense  in  doing  it.  That  was  his  business,  not  mine.  I  never  entered  into  any  en- 
gagement, authorizing  him  to  do  anything  of  the  sort.  But  that  reasoning  wholly  fails  as  applied 
to  this  case,  as  was  pointed  out  in  several  cases  in  the  Court  of  Exchequer,  when  persons  put 
money  into  the  hands  of  agents  who  are  to  form  a  company,  and  they  stipulate  that  those  agents 
shall  be  at  liberty  out  of  tl^t  fund  to  reimburse  themselves.  You  can  there  say  the  object  had 
failed.  The  object  was,  that  the  agents  should  employ  the  money  in  an  attempt,  which  means  a 
bond  fde  attempt,  to  form  a  company,  and  when  they  have  so  applied  it,  they  have  applied  it  in 
the  mode  in  which  they  were  directed  to  apply  it.  I  think  there  can  be  no  possible  doubt  of  the 
correctness  of  the  decision  of  the  Court  of  Session,  that  the  committee  of  management  had  a 
perfect  right  so  to  apply  a  proper  portion  of  the  funds  in  indemnifying  themselves  for  the 
expenses  which  they  had  so  incurred. 

Then  the  appellants  in  the  cross  appeal  say— That  may  be  so ;  but  you  might  have  had  in  your 
pocket  towards  these  expenses  ;£i5oo,  and  we  are  entitled  to  treat  that  ;£i5oo  as  if  it  had  got 
into  your  pocket,  because  it  was  offered  to  you,  and  it  was  your  own  folly  not  to  receive  it.   You 
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were  bound  to  do  the  best  you  could  for  your  constituents,  who  were  cestuis  que  trust  (bene- 
ficiaries), so  to  speak,  and  having  failed  to  do  so,  you  must  be  charged  as  if  you  had  done  so. 

Now,  my  Lords,  I  think,  if  in  truth  these  persons  were  right  in  their  proposition,  possibly  there 
might  be  some  foundation  for  their  argument ;  but  when  the  facts  are  looked  at,  there  is  nothing 
to  warrant  such  a  proposition.  There  was  a  rival  line  going  on  to  Ayr.  I  assume  that.  It 
appeared  to  the  managers  of  this  ;^  15,000  fund  early  in  the  session  of  1846,  to  be  almost  hopeless 
to  carry  their  bill  in  that  session,  and  a  proposal  was  made  by  the  rival  company  that  they  would 
pay  a  certain  amount  of  the  expenses  to  be  incurred — ;ti5oo, — if  the  committee  of  management 
would  abandon  their  line.  The  committee,  thinking  that  this  was  a  project  that  would  not  succeed, 
that  they  would  not  get  the  sanction  of  parliament,  jumped  at  this  proposal,  and  accordingly 
they  met  on  the  14th  March  1846,  and  in  the  minute  of  the  meeting  the  committee  state  this : 
"The  provisional  committee  are  of  opinion — Mr.  Morris  (that  is,  one  of  the  shareholders)  dis- 
senting,— that  if  the  Ayr  Company,"  that  is,  the  rival  company,  "  shall  agree  to  pay  one  half  of 
the  expenses  of  the  company,  but  so  as  not  to  exceed  in  all  £^\\oo^  they  would  call  a  meeting  of 
the  shareholders  to  authorize  the  withdrawal  of  the  bill  and  winding  up  of  the  company,  the 
other  company  making  a  certain  line."  That  was  on  the  14th  of  March.  It  was  necessary  to 
have  this  point  immediately  decided;  consequently,  on  the  i6th  they  issue  a  notice  for  a  meeting, 
and  on  the  i8th  a  meeting  of  some  15  of  the  shareholders  takes  place,  and  then  they  say  that 
they  approve  of  this ;  that  is  all  done  within  three  or  four  days.  The  first  suggestion  had  been 
on  the  Saturday,  and  this  meeting  was  on  the  following  Wednesday ;  and  no  doubt  that  meeting 
approved  of  the  proposal  that  the  line  should  be  abandoned,  and.  that  the  ;£i5oo  should  be 
accepted. 

My  Lords,  I  think  that  the  committee  of  management,  if  they  had  thought  that  that  was  the 
best  thing  to  be  done  for  the  company,  would  have  been  authorized  in  taking  that  course;  because 
a  very  complete  discretion  seems  to  have  been  intrusted  to  them.  But  I  suppose  they  felt 
themselves  in  difBculty  and  embarrassment,  and  thought  that  a  meeting  of  shareholders  called 
at  two  days  notice,  if  they  were  not  taking  the  best  course  for  the  company,  could  hardly  be 
considered  very  satisfactory  authority  to  them,  and,  therefore,  though  they  got  this  sanction,  they 
did  not  choose  to  act  upon  it.  Now  the  question  is — Whether,  merely  because  a  meeting  called 
in  that  way  had  sanctioned  the  committee  in  doing  this,  if  they  thought  fit  to  do  it,  they,  not 
thinking  fit  to  do  it,  are  to  be  held  responsible  for  the  money  which  it  is  suggested  they  might 
have  received.  I  cannot  think  that  that  would  have  been  a  legitimate  conclusion,  and  it  appears 
certainly  not  to  have  been  the  view  taken  of  it  by  the  great  majority  of  the  shareholders,  because 
they,  not  thinking  that  it  was  expedient  to  abandon  the  line  altogether,  anticipating  that  a  more 
favourable  opportunity  might  occur  in  the  ensuing  session,  when  they  might  gain  their  object, 
did  not  choose  to  act  upon  that. 

First  of  all,  the  committee  of  management  might  think  it  was  not  a  sufficient  sanction — the 
meeting  being  called  in  such  a  hurry;  and  if  it  was  a  sufficient  sanction,  they  might  have  thought 
it  was  not  the  best  and  most  expedient  course  to  pursue.  Accordingly  they  let  the  matter  stand 
over,  and,  in  my  opinion,  they  were  remitted  to  their  former  rights.  On  the  30th  of  September 
another  meeting  of  the  shareholders  takes  place,  and  at  that  meeting  the  committee  report  all 
that  had  been  done  about  this  ;£i5op,  and  the  withdrawal  of  the  bill,  and,  in  short,  the  whole 
that  had  taken  place.  They  reported  that,  on  the  7th  April,  not  thinking  that  there  was  any 
reasonable  hope  of  succeeding  in  that  session,  they  withdrew  the  bill;  and  upon  that  occasion 
one  of  the  gentlemen  present  moved — "  That  the  meeting,  having  heard  the  report  now  read, 
approve  thereof,  and  especially  approve  of  the  conduct  of  the  directors  in  not  pressing  forward 
the  bill  last  session,  and  thereby  endangering  its  rejection  by  the  committee  of  the  House  of 
Commons,  and  insuring  a  large  increase  to  the  expenses  incurred  if  they  had  gone  on."  And 
then  it  was  moved — "  That  it  be  remitted  to  the  committee  of  management  to  resume  the  nego- 
tiation as  to  the  ;^i50o."  It  seems  that  they  did  resume  the  negotiation,  but  the  rival  company, 
though  they  had  been  willing  in  March  to  give  the  ;£i5oo,  seem  afterwards  to  have  said  that  they 
would  not  give  it ;  and  in  consequence  another  meeting  was  called,  upon  due  notice,  on  the  4th 
of  November,  at  which  the  committee  stated  that  they  could  not  get  the  ;£i5oo,  and  then  it  was 
resolved,  on  the  motion  of  Mr.  Henderson, — "That,  in  the  circumstances  of  the  case,  the  com- 
mittee of  management  be  authorized  to  proceed  or  not,  as  they  shall  think  fit ;  and  if  they  resolve 
to  proceed,  that  they  have  power  to  make  calls,  deposit  plans,  and  apply  for  a  bill  for  a  railway ; " 
and  they  express  their  great  disapprobation  of  the  conduct  of  the  rival  company  in  withdrawing 
from  their  offer  of  £^\^oo. 

Now,  my  Lords,  that  was,  as  far  as  that  meeting  could  go,  an  express  sanction  to  the  committee 
to  proceed  in  the  ensuing  session  of  parliament.  I  do  not  rely  upon  that  as  the  ground  upon 
which  I  think  they  were  justified  in  proceeding,  because,  if  the  original  contract  only  authorized 
them  to  proceed  in  one  session  of  parliament,  it  would  be  no  answer  to  any  shareholder  who  was 
not  a  party  to  the  proceedings  of  this  meeting,  that  a  meeting  of  some  other  parties  had  author- 
ized them  to  do  something  which  the  subscribers  to  the  original  contract  had  not  authorized  them 
to  do ;  but  the  proceedings  of  that  meeting,  and  all  the  subsequent  proceedings,  are  cogent 
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evidence  to  shew,  that  no  person  was  misled,  and  that  these  managers,  if  they  had,  as  I  hare  already 
stated  I  think  they  had,  authority  to  proceed  under  the  original  contract,  were  acting  bond  fide 
in  endeavouring,  in  the  best  mode  they  could,  to  discharge  their  duty ;  and  having  called  a 
meeting,  knd  the  meeting  having  authorized  them,  as  far  as  they  could  give  authority,  to  proceed, 
I  think  it  is  impossible  to  say,  that  they  were  not  perfectly  justified  in  proceeding  in  the  way  in 
which  they  thought  it  was  best  to  proceed.  My  Lords,  I  am  clearly  also  of  opinion,  that  if  the 
committee  had  thought  the  contrary,  or  if,  in  the  teeth  of  the  meeting,  they  had  said — You  have 
given  us  a  discretion,  and  we  see  that  it  is  idle  going  on,  for  you  will  only  waste  your  money  by 
giving  in;  if  they  had  chosen  not  to  proceed,  they  would  have  been  perfectly  warranted  in  taking 
that  course.  The  committee  were  authorized  to  do  either  one  or  the  other.  I  think  that  they 
had  an  authority  to  do  one  or  the  other  under  the  terms  of  the  original  deed ;  and  therefore, 
with  all  deference  to  the  Court  of  Session,  I  cannot  concur  in  the  view  which  the  learned  Judges 
seem  to  take  of  the  case,  viz.,  that  because  the  state  of  things  had  altered,  and  there  was  then  a 
repugnance  on  the  part  of  the  great  body  of  the  subscribers  to  proceed,  therefore  this  money  so 
expended  is  not  money  for  which  the  committee  of  management  are  entitled  to  take  credit.  I  go 
this  length — and  it  is  very  often  that  an  extreme  case  is  the  only  satisfactory  way  of  testing  a 
principle — if  every  subscriber  but  one  had  said — "  I  disapprove  of  your  going  on — I  forbid  you 
going  on ; "  but  the  one  had  said — "  I  do  not  forbid  you  to  go  on ;  and  I  say,  act  upon  the  original 
deed;"  if  the  committee  had  acted  upon  the  original  deed,  and  proceeded,  in  my  opinion  they 
would  have  been  perfectly  safe.  It  might  have  been  a  very  indiscreet  act.  If  there  had  been 
an  almost  unanimous  resolution  of  the  shareholders  against  their  proceeding,  it  would  have 
afforded  cogent  evidence  of  something  like  mala  fides^  if  they  had  acted  in  the  teeth  of  that 
resolution ;  but,  strictly,  I  do  not  think  that  the  authority  of  any  subsequent  meeting  was  binding 
upon  them,  or  that  any  subsequenc  meeting,  unless  absolutely  universal,  could  have  taken  away  the 
right  given  to  the  committee  of  management  originally.  That  is  an  extreme  case,  and  particularly 
extreme  in  the  present  instance,  where  this  meeting  of  the  shareholders  gave  to  them,  so  far  as 
they  could  give,  authority  to  act  exactly  in  the  mode  in  which  they  have  acted,  viz.,  according  to 
the  best  of  their  judgment,  in  executing  the  trusts  of  the  original  deed. 

Under  these  circumstances,  I  think  the  Court  of  Session  were  right  in  saying,  that  the  committee 
of  managers  were  entitled  to  have  credit  for  the  whole  of  the  expenses  of  the  first  application  to 
parliament,  and  that  they  were  wrong  in  saying  that  they  were  not  entitled  to  take  credit  for  the 
expenses  of  the  second  application.  The  result  of  that  will  be,  that  the  first  appeal  succeeds  and 
the  cross  appeal  fails ;  therefore  I  move  your  Lordships  that  the  interlocutors  may  be  varied,  by 
declaring  that  the  fund  in  m^^V?  consists  of  the  whole  of  the  ;£i5)O0O,  minus  the  expenses  of  the 
first  and  second  applications. 

Solidtor-GeneraL — I  will  suggest  to  your  Lordships  the  words: — "Reverses  so  much  of  the 
interlocutor  of  the  Lord  Ordinary  as  declares  that  the  raisers  are  not  entitled  to  take  credit  for, 
or  deduct  any  portion  of,  the  expenses  attending,  or  incident  to,  or  created  by,  the  second  appli- 
cation made  to  parliament,  and  so  much  of  the  interlocutor  of  the  Inner  House  as  refuses  the 
reclaiming  note  of  the  appellants,  and  finds  no  expenses  due  to  them ;  and  adheres  to  so  much 
of  the  Lord  Ordinar/s  interlocutor  as  is  not  hereby  reversed ;  and  let  the  reclaiming  note  of 
the  respondents  against  the  interlocutor  of  the  Lord  Ordinary  be  refused,  with  expenses  to 
appellants  of  both  reclaiming  notes;  and  declares  that,  in  accounting  for  the  deposits  received  by 
them,  the  appellants  are  entitled  to  be  allowed  the  expenses  properly  incurred  of  and  attending 
both  applications  to  parliament,  and  that  without  any  deduction  in  respect  of  the  £i^^Xi  alleged 
to  be  payable  by  the  Glasgow,  Paisley,  Kilmarnock,  and  Ayr  Railway  Company;  and  with  these 
directions  and  declarations  remits,  &c.     Dismisses  cross  appeal  with  costs." 

Lord  Chancellor.— Exactly. 

Lord  Brougham.— My  Lords,  I  had  originally,  I  do  not  say  an  opinion,  but  a  doubt, 
amounting  certainly  to  an  inclination  of  an  opinion  the  other  way;  but  upon  fully  discussing  the 
matter  with  my  noble  and  learned  friend,  and  having  had  the  great  benefit  of  his  statement,  which 
he  had  reduced  to  writing,  of  his  view  of  the  case,  and  again  consulting  with  my  noble  and 
learned  friend,  my  doubts  have  been  removed,  and  I  entirely  agree  in  the  view  that  he  has  taken 
upon  both  points — that  is,  that  the  interlocutor  should  be  reversed,  with  alterations,  to  the  extent 
which  is  stated  very  distinctly  in  the  minute  read  by  the  Solicitor-General. 

Interlocutors  in  part  reversed^  and  cause  remitted  with  declaration. 

Cross  appeal  dismissed  with  costs, 
Campbell  and   Smith,  S.S.C.  Appellants'  A^ents.—l^dXrick  Grahame,   W.S.   Respondents^ 
Agents, 
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George    Elmsly,   Treasurer   of   Aberdeen,  (on    behalf  of  the    Magistrates,) 
Appellant,  v,  William  Brown  and  Others,  Respondents, 

Burgage — Superior  and  Vassal— Personal  Obligation — Perpetual  Covenant  to  pay  Feu  duty — 
By  articles  of  roup,  exposing  building  areas  belonging  to  the  town  of  Aberdeen  to  roup,  it  was 
stipulated  that  purchasers  should  be  obliged  within  six  months  after  acquiring  right  to  feus, 
**  to  grant  personal  obligations  for  payment  of  said  feu  duties  or  annuities,  as  well  as  for  per- 
formance of  the  wJiole  clauses  and  conditions  prestable  by  them  in  consequence  of  said  articles ^^ 
declaring  "  that  the  feu  duties  shall  be  real  burdens  affecting  tlie  said  lots  or  stances  hereby 
exposed,  and  houses  to  be  built  thereonP  B  having  acquired  right  to  a  feu,  t/ie  magistrates 
executed  in  his  favour  a  burgage  disposition,  whicn  set  forth  in  the  narrative  the  granting  of 
the  personal  obligation  stipulated  in  t/ie  articles  of  roup.  In  point  of  fact,  tlu  obligation  was 
granted  by  B  soon  after,  in  a  separate  writing,  and  not  of  the  same  date  as  the  burgage  right. 
In  this  separate  obligation,  B,  referring  to  the  articles,  bound  himself  and  his  heirs,  executors, 
and  successors  whatsoever,  to  content,  pay,  and  deliver  the  sum  stipulated  as  feu  duty,  ami  to 
implement  and  perform  the  whole  conditions  in  the  articles  of  roup,  in  so  far  as  incumbent  or 
prestable  by  tlie  proprietor  or  feuars  of  the  premises. 

Held  (reversing  judgment),  that  the  personal  obligation  was  binding  on  B  and  his  representatives 
in  perpetuum,  and  could  not  be  defeated  by  an  alienation  of  the  burgage  right,  ^ 

The  Treasurer  of  Aberdeen  having  appealed  against  the  judgment  of  nth  March  1852, 
it  was  maintained  in  his  case  that  it  ought  to  be  reversed  for  the  following  reasons : — 
"  I.  Because,  according  to  the  sound  construction  of  the  personal  obligation  granted  by 
Brown,  in  terms  of  the  stipulation  contained  in  the  articles  of  roup,  he  thereby  bound  himself, 
his  heirs,  executors,  and  successors  generally,  to  make  payment  to  the  appellant  of  the  ground 
annuals  stipulated  to  be  paid  for  the  subjects  in  all  time  coming;  and  from  this  liability  he  could 
not  escape  by  any  transference  of  the  lands  in  respect  of  which  the  ground  annual  was  payable. 
2.  Because  the  liability  of  Brown  and  his  representatives  would  have  been  established,  even  if 
the  personal  obligation  for  payment  had  been  contained  in  the  disposition  granted  to  him ;  but 
a  fortiori  must  this  be  the  case,  where  the  liability  arises  under  a  separate  de^d  of  obligation 
granted  in  terms  of  a  prior  stipulation  contained  in  the  original  articles  of  roup.  3.  Because, 
taking  the  whole  deeds  together,  it  was  clear  that  the  sellers  contemplated,  and  that  the  purchaser 
undertook,  a  permanent  liability  for  the  ground  annuals,  notwithstanding  any  transference  of  the 
subjects." 

The  respondents  supported  the  judgement  on  the  following  grounds : — "  i.  Because  it  was  not 
stipulated  in  the  articles  of  roup  that  the  purchaser  should  grant  an  obligation  binding  himself 
and  his  general  representatives  to  pay  the  ground  annual  in  all  time  coming,  but  merely  that  the 
purchasers,  and  all  succeeding  heirs  and  singular  successors  in  the  premises,  should  be  obliged, 
within  six  months  after  their  acquiring  right,  to  grant  a  personal  obligation  for  payment  of  the 
^ound  annual,  as  well  as  for  performance  of  the  whole  clauses  and  conditions  prestable  by  them 
m  consequence  of  the  said  articles.  2.  Because  the  obligation  drawn  by  the  agent  of  the  sellers, 
and  signed  by  the  respondents*  constituent,  ought  to  be  construed  in  accordance  with  the  articles 
of  roup.  3.  Because,  according  to  the  true  import  of  the  obligation  granted  by  the  respondents* 
constituent,  he  was  only  personally  bound  in  payment  of  the  ground  annual  durmg  the  period  of 
his  possession  of  the  subjects  sold  to  him.  4.  Because  the  singular  successor,  now  in  possession 
of  the  subjects,  is  ready  to  grant  a  personal  obligation  binding  himself  and  all  succeeding  heirs 
and  singular  successors  in  the  premises  to  pay  the  ground  annual,  and  perform  the  other 
conditions  incumbent  on  the  proprietor  for  the  time." 

Roll  Q.C.,  and  Anderson  Q.C.,  for  appellant,  having  referred  to  the  cases  of  Millar  v. 
Small,  ante,  p.  222 :  i  Macq.  Ap.  345;  25  Sc.  Jur.  334;  Royal  Bank  of  Scotland  v.  Gardyne, 
ante,  p.  245  :  i  Macq.  Ap.  358  ;  25  Sc.  Jur.  399;  King's  College  v.  Hay,  ante,  p.  428  :  i  Macq. 
Ap.  526 ;  26  Sc.  Jur.  643,  as  having  suDverted  the  doctrine  on  which  the  Court  of  Session  had 
proceeded  in  this  case,  were  stopped,  and  the  other  side  were  called  upon  to  distinguish  the 
present  case  from  those  cases. 

^  See  previous  reports  14  D.  675;  24  Sc.  Jur.  342.  S.  C.  2  Macq.  Ap.  40;  27  Sc.  Jur.  346. 
See  also  Millar  v.  Small,  ante,  p.  222  :  i  Macq.  Ap.  345 ;  25  Sc.  Jur.  334,  and  King's  College  v. 
Hay,  ante,  p.  428 :  i  Macq.  Ap.  526;  26  Sc.  Jur.  643. 
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Ij^rd  Advocate  (Moncreiff),  and  Solicitor-General  (Betheli),  for  respondents. — In  order  to 
construe  the  bond  in  this  case,  it  is  necessary  to  consider  that  it  was  granted  by  the  purchaser  in 
implement  merely  of  the  conditions  of  roup.  The  obligation,  which  those  conditions  called  for, 
was  one  binding  the  purchaser  merely  so  long  as  he  continued  to  possess  the  lands,  and  not  an 
obligation  binding  himself  and  his  representatives  in  perpetuity.  This  is  further  apparent  from  the 
fact  that  ''the  heirs  and  singular  successors  in  the  premises"  should  each  grant  a  similar 
obligation,  which  could  only  mean  a  personal  obligation  by  the  person  then  holding  the  lands. 
That  characteristic  was  not  in  the  case  of  Millar  v.  Small  at  all.  The  distinctions  between  the 
present  case  and  that  of  Jack  v.  Hay  were  clearly  stated  by  Lord  Colonsay  in  the  Court  below. 
The  bond  proceeds  on  the  narrative  of  the  articles  of  roup,  and  must  be  construed  by  reference 
to  those  articles,  for  no  other  bond  than  what  was  warranted  by  those  articles  could  have  been 
demanded.  The  terms  of  the  disposition  in  favour  of  the  respondents'  constituent  confirm  this 
construction. 

Lord  Chancellor  Cranworth. — My  Lords,  if  there  had  not  been  the  decisi6ns  in  your 
Lordships*  House  which  have  been  referred  to  in  the  cases  of  Millar  v.  Smally  Jack  v.  Hay^ 
and  Gardyne  v.  The  Royal  Bank  of  Scotland^  I  confess  that  this  is  a  matter  upon  which  I  could 
not  honestly  have  said  that  I  entertained  the  least  doubt  in  the  world.  It  is  most  important  that 
parties  should  be  taught,  that  they  must  frame  their  contracts  precisely  to  carry  into  effect  what 
they  intend.  It  is  neither  seemly  nor  convenient  that  parties  should  frame  their  contracts  in 
terms  distinctly  meaning  one  thing,  and  then  call  upon  the  Courts  to  interpret  them  as  meaning 
another  thing. 

Now,  looking  at  the  present  contract  only,  this  is  a  matter  which  can  admit  of  no  possible 
doubt.  The  words  of  the  bond  are — "  I  bind  and  oblige  myself,  my  heirs,  executprs,  and 
successors  whomsoever,  to  contract,  pay,  and  deliver*'  to  certain  persons,  "as  trustees  aforesaid, 
and  to  such  other  trustee  as  may  hereafter  be  assumed  into  the  said  trust,  and  to  their  assignees, 
or  to  any  person  having  authority  from  them  to  receive  the  same,  the  foresaid  sum  of  £z7S  8y., 
in  name  of  ground  rent  or  feu  duty,  at  the  terms  following ''-^-stipulating  what  the  terms  are. 
Now,  that  that  binds  this  gentleman  himself,  and  his  heirs,  is  perfectly  obvious.  His  answer  is 
this : — 1  gave  this  bond  in  consequence  of  a  stipulation  in  certain  articles  of  roup  upon  a  sale  by 
roup,  whereby  I  was  bound  to  give  an  obligation,  but  not  such  an  obligation  as  this.  Therefore, 
he  says,  I  ought  not  to  be  called  upon  to  pay  the  sum  in  dispute. 

Now,  whether  the  obligation,  that  he  has  given,  is  more  extensive  than  he  was  bound  to  give, 
is  not  now  before  your  Lordships*  House.  That  must  be  decided  in  a  suit,  which  I  understand 
is  already  instituted  in  the  Court  of  Session  in  Scotland,  and  your  Lordships'  decision  in  this 
case  will  not  at  all  affect  the  rights  of  Mr.  Brown,  if  he  have  any  rights  in  that  suit.  AH  that 
your  Lordships  have  to  do  is,  to  see  whether,  construing  this  bond  in  the  terms  in  which  it  is 
framed,  Mr.  Brown  is  or  is  not  liable  for  the  payment  of  this  money. 

Now,  my  Lords,  it  is  admitted  that  he  is  liable,  unless  this  bond  is  to  be  taken  as  incorporated 
with  the  articles  of  roup.  In  the  first  place,  I  think  there  can  hardly  be  any  doubt  whatever  that 
the  bond  cannot  be  so  construed.  The  document  speaks  for  itself.  The  articles  of  roup  are 
stated  as  the  reason  which  induced  him  to  enter  into  this  contract,  not  that  the  articles  of  roup 
are  in  any  manner  incorporated ;  therefore  they  cannot,  in  any  way,  be  brought  in  to  construe  the 
words  which  the  obligor  has  himself  chosen  to  use.  If  I  were  bound  to  say  whether  the  articles 
of  roup  did  demand  such  a  contract,  I  would  beg  leave  to  say,  that  I  do  not  assent  to  the  propo- 
sition, that  the  articles  of  roup  would  have  been  satisfied  by  a  contract  short  of  this.  The 
Solicitor-General  has  very  truly  said,  you  might  have  contracts  framed  in  that  way  in  analogy  to 
what  is  very  common  in  England.  It  is  a  very  common  thing  in  a  sale  of  an  estate,  where  a 
party  covenants  for  the  production  of  the  title  deeds,  to  enter  into  a  stipulation  that  that  covenant 
shall  no  longer  be  binding  if  the  estate  should  be  sold,  and  the  new  purchaser  should  give  an 
equivalent  covenant  by  way  of  substitute.  All  that  your  Lordships  can  say  is,  that  there  is  no 
provision  at  all,  of  that  sort,  in  this  bond.  There  is  an  absolute  covenant  to  pay  this  ground 
rent ;  and  I  am  of  opinion,  that  it  would  be  most  dangerous  if  your  Lordships  were  to  interfere 
with  the  contracts  of  parties,  and  the  language  which  they  use,  and  to  speculate  upon  anything 
so  wide  as  this,  and  to  hold  that,  though  they  have  said  in  terms  which  cannot  be  misunderstood, 
that  they  would  pay  the  ground  rent,  still  they  are  not  liable  under  this  bond  to  pay  it.  There- 
fore, 1  think  that  the  appellants  have  made  out  a  ground  for  reversing  the  interlocutor. 

I  may  say  at  once  that  the  House  will,  I  have  no  doubt,  dispose  of  this  case  with  the  less 
hesitation,  because,  in  truth,  it  is  not  an  appeal  from  a  decision  of  the  Lords  of  Session,  after 
they  had  become  acquainted  with  the  view  which  your  Lordships  take  of  these  cases.  It  was  an 
interlocutor  of  the  Court  of  Session,  pronounced  before  they  had  the  benefit  of  knowing  your 
Lordships'  decision  in  Millar  v.  Small.  It  is  very  true,  that  in  those  cases  which  have  been 
referred  to  there  was  the  circumstance  of  the  service.  That  may  be  one  additional  argument  in 
those  cases,  but  it  can  be  none  as  regards  this  case. 

Lord  St.  Leonards. — My  Lords,  I  am  entirely  of  the  same  opinion  as  my  noble  and  learned 
friend.    In  the  case  of  Millar  v.  Small,  although  I  thought  it  right  to  rely  upon  the  cautionary 
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obligation,  as  that  would  put  all  doubt  at  an  end,  yet  I  had  a  very  clear  opinion,  which  I  took 
the  liberty  of  expressing  in  this  House,  upon  the  general  doctrine.  To  that  opinion  I  still 
adhere:  and  I  am  of  opinion  that  in  this  case  the  bond  is  general,  and  will  continue  in  force  for 
all  time,  notwithstanding  the  supposed  doctrine  in  Scotland. 

My  Lords,  the  only  argument  which  we  have  heard  in  this  case  is  this,  that  you  are  to  import 
into  this  bond  the  articles  of  roup.  I  cannot  admit  that  that  should  be  done,  nor  would  the 
importation  of  them  into  the  bond  at  all  meet  the  intentions  of  the  parties.  The  bond  itself  is 
in  these  words : — "  And  whereas,  by  the  articles  of  roup  under  which  the  said  piece  of  ground 
was  purchased,  it  is  incumbent  on  me  to  grant  the  personal  obligation  under  written  ;*' — not 
something  else,  but  the  obligor  here  puts  his  own  construction  upon  the  bond,  and  he  tells  you 
that  what  he  is  bound  to  do  is,  not  what  is  in  the  articles  of  roup,  but  what  is  under  written. 

Now,  if  your  Lordships  look  at  the  articles  of  roup,  you  will  find  that  the  intention  clearly 
was,  that  every  singular  successor  should  come  under  the  obligation  within  a  certain  time.  Now, 
how  was  that  to  be  executed  ?  The  Solicitor-General  says  that  we  are  to  put  the  same  construc- 
tion upon  this  bond  as  if  there  had  been,  first  of  all,  a  general  obligation,  and  then  a  proviso 
determining  that  obligation  upon  the  successor  entering  into  a  new  bond.  That  would  have 
been  a  very  reasonable  construction  to  put  upon  the  articles  of  roup,  no  doubt ;  but  how  can  we 
put  that  construction  upon  this  bond  ?  Where  is  there  a  single  word  within  the  four  corners  of 
this  bond,  which  imposes  any  obligation  upon  any  successor  to  enter  into  such  a  bond  as  is 
stipulated  for  in  the  articles  of  roup  ?  Therefore,  if  we  were  not  to  give  to  the  general  words  a 
general  expression — if  we  were  not  to  extend  the  intention  of  the  bond  as  far  as  the  words 
themselves  go,  that  is,  generally,  where  would  you  ever  get  for  this  seller  another  security? 
You  say  that  this  bond  has  ceased,  because  he  has  transferred  the  land ;  but  the  land,  at  all 
events,  was  not  to  be  transferred  so  as  to  get  rid  of  the  obligation,  unless  the  successor 
did  enter  into  a  bond.  He  entered  into  no  obligation  for  him  to  do  so  at  all.  And  all 
that  could  have  been  said  upon  an  equitable  ground  would  have  been  this — that  if  you  had 
not  entered  into  a  bond  for  the  successor  to  conclude  a  real  bond  fide  purchase  to  answer  these 
obligations,  (and  therefore  you  had  a  right  then  to  have  them  delivered  up,)  you  would  then  have 
tried  the  general  equity,  as  it  were — that  is,  whether  the  articles  of  roup  did  not  mean  that  the 
general  obligation  into  which  you  had  entered  was  to  cease  when  you  had  sold,  and  when  you 
had  obtained  a  purchaser  to  enter  into  the  obligation.  But  you  have  done  so  such  thing.  You 
have  desired  the  one  party  to  cease  without  attempting  to  substitute  any  other  party.  You  have 
not,  therefore,  attempted  to  perform  your  own  obligation,  nor  attempted  to  perform  that  which 
is  relied  upon,  viz.,  the  articles  of  roup.  The  effect,  therefore,  is,  that  it  is  not  a  fair  point  to 
raise,  for  it  is  attempting  to  ask  this  House  to  decide  contrary  to  the  clear  words,  and,  I  must 
say,  contrary  to  the  clear  intention,  of  the  instrument,  in  order  to  defeat  the  obligation,  and  the 
very  articles  of  roup  upon  which  you  found  your  equity,  and  iipon  which  you  wish  the  House  to 
decide. 

My  Lords,  I  am  clearly  of  opinion,  that  there  is  no  foundation  for  that  distinction — that  the 
cases  decided  in  this  House  rule  this  case,  and  that  the  party  has  no  foundation  for  his  contention. 
Upon  that  ground,  I  think  that  the  appeal  must  be  allowed;  not  merely  looking  at  it  with 
reference  to  the  state  of  the  law,  but  upon  the  ground  which  I  have  stated.  If  the  law  had  been 
otherwise,  I  should  have  thought  this  not  a  proper  mode  of  relieving  the  party.  That  is  to  say, 
if,  by  the  true  construction  of  the  instrument,  it  had  been  confined  to  the  particular  period  of  the 
enjoyment,  there  ought  to  have  been  a  new  instrument  tendered  to  carry  on  the  obligation  by 
the  successor,  and  that  not  having  been  done,  I  think  that  the  appeal  should  be  allowed. 

Mr,  RolL — Your  Lordships  find  us  entitled  to  the  expenses  in  the  Court  of  Session? 

Lord  Chancellor. — Yes. 

Lord  St.  Leonards. — If  the  parties  desire  it,  the  House  would  have  no  objection  to  add  the 
words,  "  without  prejudice  to  any  pending  action."     I  do  not  think  it  necessary. 

The  Lord  Advocate  asked  for  this  reservation. 

Lord  Chancellor. — The  cause  is  remitted  back,  but  without  prejudice  to  any  action  which 
the  respondent  may  be  advised  to  institute. 

Interlocutor  reversed  with  a  declaration^  and  cause  remitted. 
Appellant  5  Agents^  Barron  and  Hagart,  W.S. — Respondent^  Agents^  Ross  and  Auld,  W.S. 
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The  Hon.  W.  H.  BRUCE  OoiLVY  and  Others,  Appellants,  v.  The  Right  Hon. 
The  Earl  ok  Airlie,  Respondent. 

Entail — Fetters — Reduction — Meaning  of  word  " deeds'' — Statute  11  and  12  Vict.,  c.  36,  §  43 — 
The  prohibitions  in  a  deed  of  entail  were  against  altering  the  order  of  succession,  against 
alienation,  contracting  debt,  and  ^^any  other  act  by  which  the  taillie  may  be  hindered^  The 
irritant , clause  was  ^*  against  doing  or  committing  such  deeds  or  contracting  such  debtsP 

Held  (affirming  judgment),  that  the  prohibitions  against  altering  the  succession,  alienation,  and 
sale,  were  not  validly  fenced  by  the  irritant  and  resolutive  clauses,^ 

The  defenders  appealed,  arguing  in  their  case  that  the  judgment  of  the  Court  of  Session 
should  be  reversed — "Because  it  proceeded  on  an  erroneous  construction  of  the  words  of  the 
fettering  clauses  of  the  deed  of  entail,  which,  when  read  in  an  obvious,  grammatical,  and  natural 
sense,  were  effectual  to  support  the  entail. — Murray  v.  Graham,  6  BelPs  Ap.  441 ;  Sinclair  v. 
Sinclair,  3  D.  636;  Langs,  Lan^,  M*L.  &  Rob.  871 ;  Lumsden  v.  Lumsden,  2  Bell's  Ap   104." 

The  respondent  answered  in  his  case,  that — "neither  the  prohibition  against  alienation  and 
sale,  nor  the  prohibition  against  altering  the  succession,  was  validly  fenced,  in  terms  of  the  act 
1685.— Z.  IVharnclijffe  y.  Naime,  7  Bell's  Ap.  132;  Knight  \,  Knight,  5  D.  221." 

ilord  Advocate  (MoncreilT ),  and  C  Blackburn,  for  appellants. — The  general  rule  of  construction 
as  to  deeds  of  entail  is  not  disputed,  that  where  there  are  two  equally  grammatical  constructions, 
that  which  is  in  favour  of  freedom  from  fetters  is  to  be  preferred.  But  it  is  equally  clear  that 
the  sense  must  not  be  strained  in  favour  of  freedom. — Lumsden  v.  Lumsden,  2  Bell's  Ap.  104. 
Nor  is  it  necessary  to  refer  to  authorities,  for  in  questions  of  construction,  unless  the  words  are 
identical,  previous  cases  can  throw  little  light  upon  expressions  which  are  peculiar. — Murray  v. 
Graham,  6  Bell's  Ap.  441.  Hence  the  cases  or  Langw.  Lang,  M'L.  &  Rob.  871,  and  Sinclair 
v.  Sinclair,  3  D.  636,  ought  to  have  little  weight ;  and  this  case  must  be  considered  entirely  on 
its  own  merits.  The  words  "  such  deeds,"  must,  in  their  natural  and  obvious  sense,  refer  to  all 
the  deeds  enumerated  in  the  prohibitive  clause,  for  the  word  "deed"  is  one  of  flexible  meaning, 
and  is  wide  enough  to  embrace  everything  which  is  the  subject  of  prohibition. — Barclay  v. 
Adam,  i  Shaw's  Ap.  24.  In  other  parts  of  the  entail  the  word  "deed"  is  used  in  this 
comprehensive  sense. 

Solicitor-General  (Bethell),  and  Anderson  Q.C.,  for  respondent. —The  words  "such  deeds,'* 
cannot  receive  the  extended  construction  contended  for  by  the  appellants  without  violating 
grammatical  rules,  and  also  forgetting,  that  of  two  senses  which  the  words  may  bear,  that  is  to 
be  preferred  which  is  favourable  to  freedom.  The  cases  of  Murray  v.  Graham,  6  Bell's  Ap. 
441,  and  Lang  v.  Lang,  M*L.  &  Rob.  871,  were  stronger  cases  than  the  present,  and  yet  the 
above  rule  was  adhered  to. 

Lord  Chancellor  Cranworth. — My  Lords,  this  question  is  one  of  a  class,  of  which  a 
great  many  have  been  before  your  Lordships'  House  of  late  years,  namely,  concerning  the 
construction  which  your  Lordships  put,  or  which  the  Courts  put,  or  ought  to  put,  upon  these 
irritant  and  prohibitory  clauses;  and  sometimes  the  question  has  arisen  upon  the  other,  the 
resolutive  clause,  but  here  the  question  is  with  respect  to  the  irritant  clauses  in  a  deed  of  Scotch 
entail. 

Now,  my  Lords,  in  all  these  questions  it  is  truly  said  the  point  we  are  to  search  for  is  the 
principle  of  construction,  and  when  that  is  ascertained,  then  all  precedents  can  be  of  very  little 
use,  except  in  shewing  in  what  way  that  rule  of  construction  has  been  acted  upon  from  time  to 
time  by  the  Courts.  Now  I  take  the  rule  to  be  perfectly  clear.  If  it  was  supposed  that  Lord 
Campbell,  in  his  judgment  in  this  House,  or  the  House  itself  in  adopting  that  judgment,  laid 
down  a  rule  in  the  case  of  Lumsden  v.  Lumsden  which  had  not  been  previously  the  nile,  I  take 
that  to  be  an  entire  mistake.  No  doubt,  in  construing  irritant  clauses  in  these  entail  deeds,  you 
must,  as  you  do  in  construing  all  deeds,  look  to  the  whole  instrument,  and  you  must  not  contend 
that  there  are  doubts  if  there  are  doubts.  But,  on  the  other  hand,  I  take  this  to  be  the  course 
of  construction  in  these  cases,  that  just  as  in  construing  acts  of  parliament  imposing  penalties, 
enacting  certain  acts  to  be  crimes,  you  construe  them  strictly,  so  in  construing  these  irritant 
clauses  you  construe  them  strictly  also ;  and  if  there  be  two  modes  of  reading  them,  in  one  of 
which  the  result  is  to  give  effect  to  the  fetters,  and  in  the  other  the  result  is  not  to  give  effect  to 


*  See  previous  report  15  D.  252 ;  25  Sc.  Jur.  168.        S.  C.  2  Macq.  Ap.  260:  27  Sc.  Jur.  348. 
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the  fetters,  that  which  does  not  give  effect  to  the  fetters  is  the  one  that  is  to  be  presumed  to  be 
right,  because  freedom  of  alienation  and  freedom  of  dealing  with  property  is  that  which  is  to  be 
presumed  in  every  case. 

Now,  my  Lords,  that  being  the  canon  which  has  influenced  the  Courts  in  the  construction  of 
clauses  in  this  sort  of  deeds  of  entail,  the  question  is— How  is  that  rule  to  be  applied  to  the 
present  case  ? 

My  Lords,  there  are,  as  it  has  been  pointed  out,  three  prohibitions.  I  had  taken  a  note  of  six 
prohibitions,  but  I  am  willing  to  adopt  that  which  was  suggested  by  the  Solicitor-General,  and 
convert  them  into  four.  The  first  prohibition  is  against  altering  the  course  of  succession  ;  the 
second  is  against  alienating  or  mortgaging  ;  then,  1  had  put  it  thirdly,  against  granting  a  rent 
or  other  yearly  duties  or  feu  tacks ;  and,  fourthly,  against  granting  leases.  But  the  Solicitor- 
General  classed  them  together,  which  is,  perhaps,  the  more  scientific  way  of  doing  it  The 
second  prohibition,  therefore,  is  against  alienating  or  encumbering  ;  the  third,  against  contracting 
debts  or  granting  bonds  ;  and  the  fourth,  in  general  terms,  against  doing  or  committing  ''  any 
other  fact  or  deed,  civil  or  criminal,  by  which  the  aforesaid  land  and  estate,  or  any  part  or 
portion  thereof,  may  be  apprized,  adjudged,  evicted,  or  forfeited  from  them  or  any  of  them,  or 
vrhereby  the  order  of  succession,  in  the  terms  of  the  tailzie  above  mentioned,  may  be  in  anywise 
hindered,  diverted,  frustrated,  or  interrupted."  These  are  the  four  prohibitions  :  and  then 
follows  that  which  gives  rise  to  the  present  question,  viz.,  the  irritant  clause,  which  is  : — "  And 
in  case  it  shall  happen  the  said  Mr.  John  Ogilvy,  or  the  heirs  male  of  tailzie  and  provision  fore- 
saids, to  do  and  commit  such  deeds  or  contract  such  debts,  the  same  are  hereby  declared  to  be 
void."  Now,  what  is  it  that  is  there  declared  to  be  void  ?  Does  that  make  void  the  deed  of 
alienation,  or  does  it  not  1    That  is  the  simple  question. 

Now,  my  Lords,  it  is  said  that,  consistently  with  the  case  of  Lumsden  v.  Lumsden^  you  must 
read  the  whole  together,  and  then,  reading  the  whole  together,  you  must  take  the  word  '^  deeds  " 
to  apply  to  any  deed  of  alienation,  or  any  other  deed  whatsoever.  But,  my  Lords,  I  think  that 
that  is  not  only  not  necessary,  but  I  agree  with  the  learned  Judges  in  the  Court  of  Session  in 
thinking,  that  it  is  not  the  most  natural  mode  of  dealing  with  the  terms  of  the  clause.  What  is 
prohibited  on  the  subject  of  deeds,  is  doing  and  committing  any  such  deeds,  or  contracting  such 
debts.  Now  that  is  a  very  strange  expression.  You  have  no  mention  of  deeds  throughout  the 
whole  of  the  prohibitory  clauses,  till  you  come  to  the  final  clause,  which  excludes  alienation, 
because  it  is  "  do  or  commit  any  other  fact  or  deed."  When,  however,  I  see  that  the  expression, 
"  doing  or  committing  any  other  fact  or  deed,"  is  immediately  followed  by  an  irritant  clause  to 
the  effect,  that  if  it  shall  happen  that  the  heirs  shall  do  and  commit  any  such  deeds,  the  same 
are  hereby  declared  to  be  void,  I  think  I  must  understand  that  to  have  specific  reference  to  the 
doing  or  committing  of  such  deeds  as  are  mentioned  in  the  prohibitory  clause,  which  is  found 
immediately  preceding. 

My  Lords,  that  was  the  view  which  was  taken  by  the  Judges  of  the  Court  of  Session,  and  that 
view  appears  to  me  to  be  in  conformity  with  all  the  authorities  which  bear  upon  the  point. 
Without  going  through  the  whole  of  them,  as  they  have  been  gone  through  so  often  of  late  years, 
\  will  just  revert  to  two  or  three,  which  seem  to  me  to  shew  clearly,  that  the  view  taken  by  the 
learned  Judges  in  the  Court  of  Session  was  the  correct  view. 

In  the  case  of  Barclay  v.  Adam,  just  as  in  this  case,  the  prohibition  was  against  selling, 
alienating,  and  so  on,  in  the  first  place ;  and,  in  the  next  place,  against  contracting  debts,  or 
doing  any  deeds  whereby  forfeiture  might  arise.  Then  the  irritant  clause  was — '*all  which 
deeds,  debts,  and  contractions  are  declared  null  and  void."  Now  there,  as  here,  it  might  be 
said,  that,  reading  the  whole  together,  we  cannot  but  suppose  that,  in  all  probability,  the  maker 
of  this  deed  intended,  in  the  irritant  clause,  that  the  prohibitions  in  the  former  part  of  the  deed 
should  be  completely  fenced.  Probably  he  did  not  know  the  effect  of  the  words  which  he  was 
using.  But  the  question  is — What  is  the  meaning  of  these  words,  **  all  which  deeds,  debts,  and 
contractions  are  declared  null  and  void  ? "  Did  they  extend  to  deeds  whereby  the  estate  was 
alienated?  The  Courts  held  that  they  did  not,  but  that  they  only  referred  to  the  immediate 
antecedent  It  appears  to  me  that  it  is  extremely  difficult  indeed  to  distinguish  that  case  from 
the  present  case. 

Then  there  was  the  case  of  Lang  v.  Lang,  which  came  before  this  House  about  1 5  years  ago. 
In  that  case  the  prohibition  was  in  the  same  way  against  selling  and  contracting  debts,  and,  as 
here,  against  doing  or  committing  an  act  or  deed  by  which  forfeiture  should  be  incurred.  Then 
the  irritant  clause  was — "If  they  do  in  the  contrary,"  (that  would  cover  everything,)  "it  is 
declared  that  all  such  debts  and  deeds  shall  be  void  ;"  and  the  House  held,  in  conformity  I 
think  with  what  the  Court  of  Session  had  decided,  but  whether  in  conformity  or  not  I  do  not 
quite  recollect,  that  although  the  irritant  clause  began — **  If  they  do  in  the  contrary  " — that  is,  if 
they  do  any  of  those  things  in  the  contrary,  yet  inasmuch  as  it  went  on  to  say — "  it  is  declared 
that  all  such  deeds  and  debts  shall  be  void,"  the  meaning  was — if  they  do  in  the  contrary  in 
respect  of  any  such  deeds  or  debts,  and  that  consequently  the  irritant  clause  only  applied  to  the 
latter  member  of  the  sentence,  viz.,  the  doing  or  committing  any  act  or  deed  whereby  forfeiture 
should  be  incurred. 
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Then,  my  Lords,  the  latter  case  of  Lumsden  v.  Lumsden  was  supposed,  in  some  respect,  to 
have  shaken  the  authority  of  those  prior  cases,  though,  as  1  have  already  stated,  I  think  it  did 
no  such  thing.  In  that  case  there  was  a  prohibition  against  selling  or  contracting  debts,  or  doing 
any  other  act,  civil  or  criminal,  whereby  forfeiture  should  be  incurred.  Then,  contrary  to  what 
I  believe  is  the  usual  form  in  these  deeds,  the  resolutive  clause  preceded  the  irritant  clause.  I 
suppose  that  makes  no  difference  in  the  effect  of  the  clause,  but  it  does  precede  it.  Then,  after 
h.iving  stated  that  if  any  of  those  acts  were  done,  the  title  of  the  parties  should  come  to  an  end, 
the  irritant  clause  proceeded — "  and  if  any  of  these  acts  are  done,  all  the  debts  and  deeds  of  the 
said  heirs,  made  or  granted  before  or  after  their  succession,  shall  be  null  and  void."  But  the 
language  of  the  prohibitory  clause  in  that  case  was  not  at  all  the  same  as  it  is  here.  There  was 
nothing  to  which  you  could  impute  debts  and  deeds,  if  you  applied  it  at  all  to  what  preceded,  that 
did  not  govern  the  whole,  and  therefore  you  have  not  that  to  guide  you  in  respect  of  the 
construction  of  the  word  "deeds  "  in  that  case  which  you  have  in  the  other  cases,  viz.,  that  it  is 
coupled  only  with  the  expressions  found  in  that  last  member  of  the  prohibitory  part  of  the  deed, 
which  prohibits  the  committing  or  doing  any  other  fact  or  deed  whereby  forfeiture  should  be 
incurred. 

Another  case  cited,  that  of  Anstruther  v.  Anstruiher,  which  occurred  in  the  same  session  of 
parliament,  and  was  reported  in  the  same  volune,  is  open  to  the  same  observation,  viz.,  that 
there  was  no  mention  of  deeds  at  all,  except  as  might  be  implied  in  the  terms  of  the  prohibition 
against  alienation.  Consequently,  when  it  says  that  all  deeds  shall  be  void,  it  must  refer  to  those 
deeds  whereby  any  of  those  objects  were  effected. 

My  Lords,  under  these  circumstances,  I  have  no  hesitation  in  at  once  moving  your  Lordships 
to  affirm  the  judgment  of  the  Court  of  Session. 

Lord  St.  Leonards. — My  Lords,  I  entirely  concur  in  the  opinion  which  has  just  beea 
expressed  by  my  noble  and  learned  friend.  I  consider  this  case  altogether  concluded  by  the 
authorities  ;  and  I  confess  that  I  have  never  been  able  to  entertain  the  slightest  doubt  upon  it, 
from  the  first  moment  that  it  was  opened.  It  is  not  the  rule,  that  in  a  Scotch  entail  you  may 
not  give  to  the  words  their  natural  import ;  but  the  rule  is,  that  if  words  are  used  in  an  ambiguous 
or  uncertain  sense,  you  cannot  fix  upon  them  a  sense  which  will  take  from  them  the  freedom 
which  the  other  part  of  the  entail  may  have  given.  It  stands  as  a  rule  by  itself.  It  is  not  a 
general  rule  of  construction  applicable  to  all  cases.  And,  therefore,  to  argue  a  case  of  this  sort 
upon  the  mere  general  rules  which  are  applied  to  general  cases,  is  really  profitless,  because  we 
are  bound  now  by  the  rule  established  in  Scotland,  and  by  this  House,  as  the  law  of  Scotland  ; 
and  I  must  say,  that  nothing  could  be  more  unjust  as  regards  the  Courts  of  Scotland  than  first  of 
all  to  coerce  them,  as  this  House  has  done,  to  establish  a  certain  rule,  and  then,  when  they  act 
upon  that  rule,  to  turn  round  upon  them,  and  find  fault  with  the  construction  which  this  House 
itself,  by  its  decisions,  has  forced  upon  the  Courts  of  Scotland. 

Now,  my  Lords,  let  us  look  at  the  cases  of  Lang  v.  Langy  and  Murray  v.  Murray^  which 
have  been  so  often  referred  to,  and  which  have  been  most  relied  upon.  It  is  mere  pedantry  to 
go  through  all  the  cases  now  ;  it  was  very  important  some  short  time  ago,  but  it  is  no  longer 
important.  Let  us  take  the  last  two  cases,  and  let  us  begin  with  the  case  of  Murray  v.  Murray. 
It  is  supposed  that  that  is  the  case  which  authorizes  this  appeal;  but  it  really  does  not  touch  this 
appeal.  The  first  prohibition  in  that  case  was  against  selling,  alienating,  or  disponing,  and 
afterwards  in  the  irritant  clause  the  word  " selling'*  was  dropped ;  and  it  is  perfectly  clear,  that 
unless  that  was  used  as  a  particular  term  standing  by  itself,  and  admitting  of  a  particular  con- 
struction, the  word  "  alienating  '*  of  itself  would  include  the  word  selling ;  and  therefore,  when 
the  party  had  said,  I  will  prohibit  you  from  selling  or  alienating,  and  if  you  do  alienate,  such 
and  such  will  be  the  consequence,  surely  it  comprehended  that  which  was  an  alienation,  although 
it  could  not  be  particularly  named  as  an  act  of  sale ;  and  this  House  most  wisely,  in  my  judgment, 
relied  upon  that  circumstance,  as  giving  a  construction  to  the  whole  instrument.  And,  therefore, 
I  do  not  consider  that  case  as  at  all  touching  the  point  which  is  now  before  your  Lordships. 

Now,  my  Lords,  if  we  look  at  the  case  di  Lang  v.  Lang,  I  think  it  will  shew  us,  as  nearly  as 
anything  can  do,  what  the  construction  is  in  these  singular  cases.  In  that  case  the  decision  of 
the  Court  of  Session  was  reversed  upon  both  points,  both  upon  the  prohibitory  clause  and  also 
upon  the  irritant  and  resolutive  clauses ;  and  the  words  no  doubt  begin  in  a  way  which 
would  rather  lead  you  to  suppose  that  it  would  hit  the  case — "  That  it  shall  at  no  rate  be  allow- 
able to  the  said  Gabriel  Lang,  my  son,  nor  any  of  the  substitutes  above  named,  called  to  the 
succession  of  the  lands  and  others  before  conveyed,  to  sell  off,  or  dispose  upon  any  part  of  the 
lands  and  subjects  before  transmitted,  nor  to  contract  debt,  or  do  any  other  deed  whereby  the 
said  lands  and  subjects  may  be  adjudged  or  evicted  from  the  succeeding  members  of  entail,  or  their 
hopes  of  succession  thereto  in  any  measure  evaded  ;  and  if  they  do  in  the  contrary,  (certainly 
these  are  strong  words,  which  would  seem  to  embody  the  whole  of  the  preceding  prohibitions,) 
it  is  declared,  in  the  first  place,  that  all  such  debts  and  deeds  shall  be  intrinsically  void  and  null," 
and  so  on.  But  these  words,  which  would  seem  to  embrace  all  the  prohibitions  in  the  deed, 
were  held  to  be  contracted  and  cut  down  and  explained  by  the  subsequent  words,  *'  that  all  such 
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debts  and  deeds  shall  be  intrinsically  void  and  null.  That  case,  therefore,  decided  this — that  if 
the  prohibition  extends  to  the  three  points,  alienation,  altering  the  succession,  and  so  on,  and 
debts,  and  then  you  confine  your  irritant  clause  to  the  same  words  as  are  in  the  prohibition,  it 
shall  not  extend  beyond  the  precise  words  which  are  used  in  the  prohibitive ;  and  even  those 
words  which  preceded  the  word  "debts,**  and  so  on,  were  not  to  admit  of  their  general  sense, 
so  as  to  include  all  the  prohibitions. 

Now,  my  Lords,  let  us  just  see  how  this  very  singular  rule  of  construction  applies  to  the  case 

now  before  your  Lordships.     The  prohibition  is  here  in  the  usual  form,  against  any  act  which 

would   break  the  succession  or  burden  the  estate  ;  and  then  comes  a  particular  prohibition 

against  incurring  debts.     Then  come  these  words  after  the  prohibition  against  incurring  debts  : 

— "  Nor  to  do  or  commit  any  other  fact  or  deed,  civil  or  criminal,  by  which  the  foresaid  lands 

and  estate,  or  any  part  or  portion  thereof,  may  be  apprized,  adjudged,  evicted,  or  forefaulted, 

from  them  or  any  or  them,  or  whereby  the  order  of  succession,  in  the  terms  of  the  tailzie  above 

mentioned,  may  be  anywise  hindered,  diverted,  frustrated,  or  interrupted.'*     Now,  let  us  stop 

there  for  a  moment,  and  ask  what  this  last  clause  means.     It  is  not,  *'  to  do  or  commit  any  other 

fact  or  deed,  civil  or  criminal,  by  which  the  foresaid  lands  shall  be  forefaulted.**     These  words 

are  in  contradistinction  to  the  first  words  of  the  prohibition  against  acts  which  shall  alter  the 

succession,  and  so  on,  for  these  are  deeds  in  the  technical  sense  of  the  words.     You  will  find 

that  explained  very  satisfactorily  by  Lord  Cunninghame  in  the  judgment,  in  these  words  : — "  I 

conceive  the  present  to  be  a  clear  case  upon  the  authorities,  which  must  be  respected  in  the 

decision.     The  legal  construction  of  the  term  *  facts  and  deeds*  m  irritant  clauses,  when  in 

immediate  connection  and  juxtaposition  with  the  same  words  in  the  close  of  the  prohibitory 

clauses,  referring  to  facts  and  deeds,  civil  or  criminal,  by  which  the  lands  may  be  apprized  or 

evicted,  &c.,  has  been  so  often  construed  to  apply  only  to  political  and  criminal  forfeitures,  that 

a  different  interpretation,  comprehending  all  the  antecedent  branches  of  the  prohibitory  clauses, 

is  now  out  of  the  question.*'     Those  words,  therefore,  evidently  mean  something  totally  distinct 

from  the  execution  of  a  deed  in  the  sense  of  an  instrument.     This  clause  is  "  to  do  or  commit 

a  fact  or  deed" — that  is,  to  do  a  thing  or  an  act  which  shall  lead  to  forfeiture ;  and  it  really  does 

not  embrace,  in  that  sense,  anything  in  the  shape  of  a  deed  when  we  are  using  the  term  in  the 

sense  of  a  legal  instrument.     Then  that  is  followed  by  the  irritant  clause  :— **  And  in  case  it  shall 

happen  the  said  Mr.  John  Ogilvy,  who  is  the  institute,  or  the  heirs  male  of  tailzie  and  provision 

foresaid,  to  do  and  commit  any  such  deeds.**     To  what  deed  does  that  refer  ?    Why  the  last 

prohibition  is — ^^  if  they  shall  do  or  commit  any  other  fact  or  deed,  civil  or  criminal.**    And 

further,  the  words  here  used,  *'  in  case  it  shall  happen  that  he  shall  do  and  commit  any  such 

deeds,  or  contract  such  debts,**  seem  to  sustain  this  view.     Now,  there  you  have  at  once  a  clear 

distinction  drawn  by  the  framer  of  this  instrument  between  doing  a  deed,  civil  or  criminal,  which 

should  amount  to  the  destruction  of  the  entail,  and  the  question  of  a  deed  caused  by  contract  or 

by  the  dealings  of  the  person  taking  under  the  entail,  and  so  credited  as  to  be  a  burden  upon  the 

estate.     They  are  put,  therefore,  in  clear  contradistinction  the  one  to  the  other. 

Then,  my  Lords,  what  is  this  claus^  }  Why,  it  is  impossible,  in  my  apprehension,  that  there 
can  be  any  doubt  about  the  construction  of  it ;  because  the  irritant  and  resolutive  clauses, 
instead  of  beginning  in  the  order  in  which  you  find  the  acts  in  the  prohibition,  which  begins 
with  altering  the  succession,  and  so  on,  are  so  framed  as  to  take  up  the  last  act,  namely,  the 
doing  or  committing  any  fact  or  deed,  "  which  would  be  those  deeds  to  which  I  have  referred, 
which  would  lead  to  a  forfeiture,  civil  or  criminal,  or  contract  such  debts.**  Where  do  you  find 
that  in  the  prohibition  ?  Why,  immediately  before  the  last  clause  prohibiting  the  doing  or  com- 
mitting any  other  fact  or  deed,  civil  or  criminal ;  so  that,  instead  of  beginning  with  the  things 
prohibited  in  the  order  in  which  you  find  them  in  the  prohibitory  clause,  this  clause  takes  up  the 
last  act  prohibited,  goes  back  to  the  one  immediately  preceding  it,  and  there  stops.  And  there- 
fore the  prohibitions,  being  numbered  one,  two,  three,  four,  they  prohibit  number  four— they  go 
back  to  number  three,  and  they  prohibit  that ;  and  they  forget,  or  do  not  mean  to  prohibit, 
number  two  and  number  one. 

The  result  therefore  is,  that  not  only,  according  to  its  true  construction,  but,  clearly  and 
unquestionably,  according  to  the  construction  established  by  this  House  in  regard  to  Scotch 
instruments  of  this  nature,  this  is  a  case  which  admits,  in  my  apprehension,  of  not  a  particle  of 
doubt  This  is  an  appeal  which  I  think  ought  not  to  have  been  brought  after  the  decision  which 
had  been  come  to  ;  and  therefore  I  entirely  concur  with  my  noble  and  learned  friend  in  advising 
your  Lordships  to  dismiss  this  appeal  with  costs. 

Interlocutor  affirmed^  with  costs. 
Appellant^   Agent ^  George   Wedderburn,   W.S.  —  Respondenfs  A  gents ^   J.    and    W.   R. 
Kermack,  W.S. 
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Caledonian  Railway  Company,  Appellants,  v,  George  Ogilvy,  Respoftdent 

Railway — Compensation — Lands  Clauses  Act — Level  crossing  of  Highway — ^Verdictbad  in  part 
— Actionable  injury. — i.  O.  was  owner  of  land  near  a  new  railway^  and  part  of  his  land  was 
taken  for  the  railway.  The  railway  at  a  short  distance  from  the  entrance  to  his  grounds 
traversed  an  important  public  hijs;hivay  on  a  level. 

Held  (reversing  judgment),  that  O.  was  not  entitled  to  any  compensation  in  respect  of  the  level 
crossing,  for  he  suffered  from  it  no  more  damage  in  the  eye  of  the  law  than  any  other  passenger 
did;  and,  if  theie  had  been  no  railway  act^  he  could  not  have  raised  an  action  against  the 
company,  any  more  than  every  other  person  could  do. 

Held  further,  that  as  one  sum  was  assessed  for  severance  and  for  an  item  not  subject  to 
compensation,  the  verdict  ?nust  be  set  aside  in  toto.^ 

The  defender  was  proprietor  of  the  estate  of  Cove,  the  lands  of  which  do  not  lie  contiguous,  a 
portion  of  them  being  situated  to  the  north  of  the  turnpike  road  from  Glasgow  to  Carlisle,  and 
another  portion,  with  the  mansion  house,  being  situated  at  a  little  distance  southward  from  that 
road.  These  two  portions  are  connected  by  a  statute  labour  road,  running  direct  between  the 
turnpike  road  and  the  defender's  private  approach.  There  is  no  access  or  means  of  communi- 
cation between  the  two  portions,  and  none  between  the  house  and  the  turnpike  road,  but  the 
statute  labour  road. 

The  pursuers,  in  terms  of  §§  17  and  18  of  the  Lands  Clauses  Consolidation  (Scotland)  Act, 
served  a  notice  upon  the  defender,  intimating  that  their  line  would  pass  through  his  property, 
and  that  part  of  it  would  be  required  for  the  purposes  of  the  railway,  and  further,  that  they  were 
ready  to  treat  and  agree  for  the  purchase  of  the  portion  required,  and  as  to  the  amount  of  com- 
pensation to  be  paid  for  any  damage  which  might  be  sustained  by  reason  of  the  execution  of  the 
works  authorized  by  their  act. 

The  defender  lodged  a  claim,  which,  among  other  items,  contained  the  following : — "  4/^.  For 
very  material  injury  done  to  the  place  as  a  residence,  and  deterioration  to  the  amenity  and  value 
of  the  house  and  policy  by  the  railway  crossing  the  approach  to  the  lodge  and  gate  on  the  level, 
immediately  in  front  of,  and  within  a  few  yards  of,  the  gate,  whereby  the  free  and  open  commu- 
nication with  the  high  road,  at  a  very  short  distance,  is  cut  off,  and  all  access  prevented,  without 
a  constant  liability  to  very  great  inconvenience,  interruption,  and  delay.  The  impossibility  of 
communication  with  the  high  road  without  crossing  the  railway,  will  render  it  also  dangerous  and 
alarming  to  ladies  and  others  passing  to  and  from  the  house,  from  the  risk  of  the  startling  of 
horses  when  detained  in  a  narrow  road  facing  the  barrier,  by  the  passing  and  noise  of  the  engines 
and  trains,  and  this  may  also  seriously  injure  the  future  sale  of  the  property,  or  letting  of  the 
mansion  and  grounds  as  a  residence." 

The  question  of  compensation  went  to  trial  under  a  notice  given  by  the  defender  in  terms  of 
§  36  of  the  Lands  Clauses  Act. 

The  jury  found,  inter  alia,  that  the  sum  to  be  paid  to  the  defender  on  account  of  damage 
sustained  by  his  estate  of  Cove,  for  severance  and  level  crossing  of  the  parish  road,  was  ;^56o. 

The  present  was  an  action  of  reduction  of  the  verdict  as  incompetent,  on  the  ground  that  the 
land  adjacent  to  the  level  crossing  on  both  sides  not  being  the  property  of  the  defender,  he  was 
not  entitled  to  compensation  in  respect  of  any  injury  arising  to  his  estate  therefrom. 

The  dQi^nAtx  pleaded,  that  under  §§  17,  19,  48,  and  61  of  the  Lands  Clauses  (Scotland)  Act,  8 
Vict.  c.  19,  he  was  clearly  entitled  to  claim  compensation  on  account  of  the  level  crossing;  and 
quoted  Scottish  Central  Railway  Co.  v.  CowatCs  Hospital,  22  Sc.  Tur.  442,  as  ruling  the  point. 

The  Court  of  Session  sustained  the  defences  and  assoilzied  the  defender,  thereby  holding  him 
entitled  to  the  damage  assessed  by  the  jury. 

The  Caledonian  Railway  Co.  appealed,  pleading  in  their  case,  that, — "  i.  The  verdict  of  the 
jury,  in  so  far  as  it  finds  damages  due  in  respect  of  the  level  crossing  of  the  road,  cannot  be 
sustained,  the  respondent  having  no  such  interest  in  the  matter  as  can  entitle  him  to  claim  or 
receive  compensation  in  respect  of  the  formation  of  the  crossing.  2.  The  appellants  are  entitled, 
by  their  Statute  of  Incorporation,  to  cross  the  road  on  the  level ;  and  as  there  is  no  condition 
attached  to  the  exercise  of  the  privilege  which  renders  them  liable  to  compensate  parties  who 
may  complain  of  inconvenience,  there  is  no  foundation  for  the  claim  of  damages.  3.  The  general 
statutes,  applicable  to  the  formation  of  railways,  give  no  sanction  to  the  respondent's  claim. 

1  See  previous  reports  15  D.  410 ;  25  Sc.  Jur.  241.     S.C.  2  Macq.  Ap.  229  :  27  Sc.  Jur.  351. 
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4.  The  views  of  the  appellants  are  supported  by  the  authorities,  in  so  far  as  they  bear  upon 
the  question. 

The  respondent  maintained,  that, — "  i.  The  verdict  of  the  jury  was  not  ultra  vires.  The  case 
was  fully  before  them  upon  the  evidence  led  by  both  parties,  and  the  argument  submitted  to  their 
consideration.  The  verdict  cannot  now  be  reduced  or  set  aside. — Tod  and  Others  v.  The  Clyde 
Trustees^  3  D.  586;  Scottish  Central  Railway  Co,  v.  Cowan* s  Hospital,  12  D.  999.  2.  The 
Sheriff  was  competent  to  the  adjudication  of  the  case.  The  verdict  was  not  ultra  vires  of  the 
jury.  The  question  tried  was  a  question  of  fact;  and  the  words  of  the  statute,  explanatory  of  a 
duty  devolved  upon  a  jury,  and  the  questions  to  which  their  verdict  must  apply,  directly  include 
the  claim  submitted  to  them  by  the  respondent,  and  the  verdict  is  therefore  gooid. 

Sir  F.  Kelly ^  and  Roll  Q.C.,  for  appellants. 

Solicitor-General  (Bethell),  and  Anderson  Q.C.,  for  respondent. — As  the  authorities  are  fully 
considered  in  the  judgment,  it  is  unnecessary  to  state  the  arguments  in  detail.  The  following 
cases  were  referred  to; — R,  v.  Bristol  Dock  Commissioners ,  12  East,  429;  R,  v.  London  Docks 
Company y  5  A.  &  E.  163;  R,  v.  Eastern  Counties  Railway  Co,,  2  Rail.  Cas.  736;  Smith  v. 
London.and  North' We  stem  Railway  Co,,  5  Rail.  Cas.  716;  Gat  Ike's  case,  6  Rail.  Cas.  371; 
South  Staffordshire  Railway  Co,  v.  Hall,  ibid,,  389;  Spencer  v.  Ij^ndon  and  Birmingham 
Railway  Co.y  8  Sim.  193;  Soltau  v.  de  Held,  2  Sim.,  N.C.  133;  Sutton  Harbour  Co,  v. kitchens, 
I  De  G.  M.  &  G.  161 ;  Wilkes  w.Hungerford  Market  Co.,  2  Bing.  N.C.  281 ;  Greasley  v.  Cod- 
ling, 2  Bing.  263;  Rose  v.  Miles,  4  M.  &  S.  loi ;  Rose  v.  Groves,  5  M.  &  G.  613;  Dobson  v. 
Blackmore,  9  Q.B.  991;  London  and  North- Western  Railway  Co,  v.  Bradley,  6  Rail.  Cas.  556; 
R,  v.  Sheffield  Railway  Co.,  11  A.  &  E.  196;  Corregal  v.  London  and  Blackwall  Railway  Co., 
5  M.  &  G.  219;  London  and  Greenwich  Railway  Co.,  2  A.  &  E.  678;  Land  Clauses  Act,  8  Vict., 
c.  19;  Railway  Clauses  Act,  8  and  9  Vict.,  c.  33. 

Lord  Chancellor  Cranworth. — My  Lords,  I  should  have  been  extremely  sorry  if,  upon 
any  point  of  equity,  your  Lordships  should  have  felt  yourselves  precluded  from  expressing  your 
opinion,  and  giving  your  judgment  upon  the  main  question,  viz.,  the  merits  of  this- case,  because 
the  merits  involve  a  question  of  very  considerable  importance.  The  question  which  is  raised 
upon  the  merits  here,  is — whether  a  proprietor,  who  holds  land  adjoining  a  newly  constructed 
railway,  can,  under  the  clauses  of  the  general  act,  and  the  special  acts,  which  give  him  a  right 
of  compensation  in  respect  of  any  injurious  effect  upon  his  lands,  claim  from  the  company  com- 
pensation, because,  at  a  short  distance  from  the  entrance  to  his  grounds,  the  railway  traverses  an 
important  public  road  upon  a  level. 

The  map,  which  both  parties  here  have  referred  to,  and  which  we  may  take  therefore  as  pretty 
accurate,  representing  the  state  of  the  ground,  seems  to  demonstrate  this — that  at  a  short  distance 
(whether  of  49  yards  or  of  59  yards  is  immaterial)  from  his  gate,  the  railway  does  traverse  upon  a 
level  a  public  road,  which  is  not  the  only  approach,  but  the  most  common,  and  the  best  one,  to 
his  house.  In  respect  of  that  which  he  considers  as  damage  he  claimed  compensation,  and  the 
Sheriff' s  jury  returned  compensation  for  severance  at  another  part  of  his  lands,  and  the  level 
crossing,  £s(iO, 

Now,  my  Lords,  the  main  question  is — whether  it  was  competent  to  the  Sheriff*  to  give  any 
redress  in  respect  of  this  alleged  damage.  I  am  clearly  of  opinion  that  no  compensation  can  be 
claimed,  or  can  be  legitimately  given. 

These  acts  of  parliament  are,  as  unfortunately  is  too  often  the  case,  rather  loosely  worded,  but 
the  construction  that  is  put  upon  this  expression,  "  injuriously  affected,"  in  the  clauses  in  the  act 
of  parliament  which  give  compensation  for  injuriously  affecting  lands,  certainly  does  not  entitle 
the  owner  of  lands  which  he  alleges  to  be  injuriously  affected  to  any  compensation  in  respect  of 
any  act  which,  if  done  by  the  railway  company  without  the  authority  of  parliament,  would  not 
have  entitled  him  to  bring  an  action  against  them.  I  purposely  guard  myself  by  putting  it  in 
that  way,  because  I  am  far  from  admitting  that  he  would  have  a  right  of  action  in  some  cases, 
in  which  if  the  act  of  parliament  had  not  passed,  there  might  have  been,  not  only  an  indictment, 
but  a  right  of  action.  And  the  necessity  of  so  guarding  myself  is  made  very  apparent  by  one 
of  the  last  cases  quoted  by  Mr.  Anderson,  the  case  of  Greasley  v.  Codling,  2  Bing.  263,  which, 
if  the  law  be  applicable  to  a  railway,  would  certainly  entitle  everybody  who  is  stopped  for  a 
minute  while  the  gates  are  shut  to  an  action  for  damages,  because  it  would  be  said,  under  the 
authority  of  that  case,  which,  I  think,  is  a  very  correct  authority,  that  where  an  act  is  done,  viz., 
the  shutting  of  the  gates  without  the  authority  of  parliament,  that  would  certainly  give  the  parties 
a  right  of  action.  If,  therefore,  the  act  of  parliament  did  not  mean  to  exclude  the  right  of  com- 
pensation in  some  cases,  in  which,  if  the  act  of  parliament  had  not  passed,  there  would  have 
been  redress,  every  person  who  is  stopped  for  a  moment  while  the  gates  were  shut  would  have 
been  entitled  to  an  action.  It  is  perfectly  clear  that,  in  these  acts  of  parliament,  tbe  legislature 
means  to  authorize  these  public  companies,  for  the  supposed  convenience  and  advantage  of  the 
public,  to  do  acts  with  regard  to  which  they  are  not  only  relieved  in  respect  of  what  they  are  doing 
from  indictments  at  the  instance  of  the  public,  or,  speaking  more  properly,  at  the  instance  of  the 
Crown ;  but  they  are  also  entided  to  do  them  without  being  liable  to  redress  to  individuals.   That 
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cannot  be  better  illustrated  than  by  the  case  which  Mr.  Anderson  has  put,  that  they  are  author- 
ized to  have  a  railway  upon  a  crossing,  having  gates  to  prevent  persons  passing  along  the  road 
at  times  when  it  would  be  dangerous,  by  reason  of  trains  being  near  at  hand.  That  necessarily, 
therefore,  occasions  a  stoppage  to  persons  which,  if  there  were  not  an  act  of  parliament,  would 
entitle  them  to  bring  an  action  against  the  railway  company.  It  is  quite  clear  that  the  legislature 
meant  to  exclude  any  right  of  action  in  such  a  case  as  that.  I  think,  therefore,  that  we  cannot 
be  overstating  the  effect  of  the  act  of  parliament,  when  we  say  that  it  never  leaves  a  right  of 
compensation  for  damage  when  the  party  could  not  have  had  redress  by  an  action,  if  that  which 
is  authorized  to  be  done  under  the  authority  of  the  statute  had  been  done  without  the  authority 
of  the  statute. 

Now,  my  Lords,  that  being  the  case,  suppose  that,  without  any  act  of  parliament  having  been 
passed  for  making  this  railway,  certain  speculators  had  taken  upon  themselves  to  make  a  railway 
without  the  authority  of  an  act  of  parliament,  across  a  public  road,  and  had  erected  gates,  cer- 
tainly the  owner  of  the  estate  might,  with  respect  to  any  detention,  bring  an  action  against  the 
makers  of  the  railway,  and  so,  probably,  totie^  guoiies,  he  would  have  a  greater  right  than  other 
subjects  of  Her  Majesty.  But  it  would  only  be  a  multiplication  of  the  same  damage;  it  would 
not  be  any  different  damage ; — for  all  attempts  at  arguing  that  this  is  a  damage  to  the  estate  is  a 
mere  play  upon  words.  It  is  no  damage  at  all,  except  that  the  owner  of  that  estate  would  oftener 
have  a  right  of  action,  from  time  to  time,  than  any  other  person,  inasmuch  as  he  would  traverse 
the  spot  oftener  than  other  people  would  traverse  it. 

It  appears  to  me  therefore  perfectly  clear  by  the  acts  of  parliament,  and  by  the  intention  of 
t^e  legislature,  that  there  is  no  right  of  action  whatever ;  that  no  right  of  action  would  have 
existed  if  the  making  of  that  railway  had  not  been  authorized  by  parliament;  and  that,  conse- 
quently, no  right  of  compensation  exists,  if  that  which  has  been  done  has  been  lawfully  done; 
although  the  company  would  have  been  liable  to  make  compensation,  if  what  was  done  under 
the  authority  of  the  act  of  parliament  had  been  done  without  the  authority  of  the  act  of  parliament. 

My  Lords,  I*  consider  this  to  be  not  only  clear  upon  principle,  but  clear  also  upon  the  authority 
of  the  very  numerous  cases  relating  to  this  subject.  When  I  say  very  numerous,  the  cases 
enunciating  this  principle  are  not  indeed  very  numerous,  and  for  this  reason:  I  take  it,  that  in 
the  Courts  of  England  it  has  been  assumed  that  the  principle  is  perfectly  clear.  It  was  so  in  the 
case  of  the  South  Staffordshire  Railway  Company  v.  HalL  It  is  also  adverted  to  by  Lord  Truro  in 
Gattkis  case,  6  Rail.  Cas.  371.  That  was  a  case  of  some  railway  in  the  city.  The  same  principle 
was  also  expresslv  referred  to  by  Lord  Cottenham  in  the  case  of  the  London  and  North-  iVestem 
Railway  v.  Smith,  and  the  circumstance,  that  in  many  of  those  cases  the  Judges  have  expressed 
an  opinion  that  there  would  probably  be  a  right  of  compensation,  not  only  is  no  argument  in 
favour  of  the  respondents,  but  it  is  an  argument  against  them,  because  the  grounds  upon  which 
the  right  of  compensation  in  those  cases  has  been  put,  are  grounds  upon  which  it  has  been  in 
this  case  expressly  excluded.  In  the  case  of  the  South  Staffordshire  Railway  Company  v.  Hail, 
that  was  a  railway  traversing  a  private  road  between  a  public  road  and  a  house,  interfering  with 
the  easement,  which  was  possessed  by  the  owner  of  that  property.  Gattke's  case,  I  think,  was 
something  of  the  same  sort.  Then  there  was  the  case  of  R,  v.  The  Eastern  Counties  Railway 
Company,  2  Rail.  Cas.  736,  where  compensation  was  held  to  be  legitimately  claimable.  That 
was  a  case  in  which  the  owner  of  the  land  having  his  land  adjoining  what  was,  before  the  passing 
of  the  act  for  making  the  railway,  a  public  road  with  a  gate,  that  let  him  out  into  the  public  road, 
was  by  the  making  of  the  railway  deprived  of  that  road,  and  his  gate  was  a  gate  up  in  the  air, 
so  to  say.  It  was  of  no  use  in  the  world  to  him,  and  therefore  he  was  materially  damaged.  It 
was  the  same  in  a  case  that  was  before  me,  and  I  think  Lord  Truro  also,  of  a  tunnel  which  was 
being  made  close  adjoining  a  public-house,  where  deposits  of  wine  and  beer  were  kept ;  the 
proprietors  of  the  house  were  damaged  by  the  making  of  the  tunnel.  That  was  a  personal 
and  private  injury  to  the  land,  and  consequendy  to  the  owner  of  the  land. 

Upon  the  merits  of  the  case,  therefore,  I  confess  that  I  entertain  no  doubts  whatever.  I 
should  have  had  more  hesitation  in  moving  your  Lordships  to  decide  at  once  against  the  decision 
of  the  Court  of  Session  without  hearing  the  reply,  were  it  not  that  it  is  perfectly  clear  to  my 
mind,  that  in  the  case  now  under  your  Lordships'  consideration,  the  learned  Judges,  though 
apparently  unanimous,  were  not  really  so,  and  that  they  acted  in  the  way  in  which  they  did  act, 
because  a  former  case,  viz.,  CowatCs  case,  bound  them,  very  legitimately  and  rightly,  I  think, 
to  decide  in  conformity  with  what  had  been  decided  before.  Lord  Cunninghame  saying,  that 
the  only  reason  that  he  decided  in  the  way  that  he  did  was,  that  his  views,  which  had  been  very 
clearly  expressed  against  the  doctrine  in  Cowan^s  case,  had  been  overruled,  and  that  he  felt  him- 
self bound  to  defer  to  the  decision  which  was  pronounced  in  that  case.  The  learned  Judges  seem, 
I  think,  to  have  very  much  distrusted  the  accuracy  of  the  former  decision,  but  they  held  them- 
selves bound  by  it.  I  must  say  that  in  the  doubts  which  were  expressed  by  Lord  Cunninghame 
I  entirely  concur.  I  feel  no  hesitation  in  saying,  that  the  view  then  taken  was  inconsistent  with  all 
the  string  of  authorities,  to  which  there  is  no  exception  whatever  in  this  country,  and  which  are 
founded  upon  principles  as  applicable  to  the  law  of  Scotland  as  to  the  law  of  England. 
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My  Lords,  that  would  dispose  of  the  case,  were  it  not  that  two  or  three  points  of  form  have 
been  raised  with  which  it  becomes  necessary  to  deal,  though  there  is  nothing  in  them  which 
precludes  your  Lordships  from  doing  justice  to  the  merits  of  the  case.  There  have  been  three 
points  raised.  In  the  first  place,  it  is  said  that  this  question  is  not  open  to  your  Lordships  at  all, 
for  that,  by  the  act  of  parliament,  the  decision  of  the  Sheriff  is  made  absolute  and  final,  subject 
to  no  review  whatever.  Unquestionably  the  language  of  the  139th  section  of  the  Lands  Clauses 
Consolidation  Act  maybe  applied  to  cases  of  this  sort.  It  says,  ''such  judgment  shall  in  no  case 
be  subject  to  review  by  suspension  or  advocation,  or  by  reduction,  upon  any  ground  whatever." 
Now,  my  Lords,  it  is  impossible  that  the  legislature  could  have  meant  literally  that  nothing  should 
ever  enable  you  to  question  a  judgment  of  this  sort  by  the  Sheriff.  Suppose  the  SheriiTs  judg- 
ment had  been,  that  for  the  value  of  the  land  they  assessed  £\QO,  and  because  the  railway  com- 
pany had  damaged  a  house  they  assessed  £\qoo  more,  that  would  be  absurd.  What  jurisdiction 
had  they  to  assess  any  value  for  the  house  ?  It  would  be  clear  that  in  that  case  they  would  be 
doing  something  ultra  viresy  and  I  never  can  believe  that  that  clause  can  be  meant  to  apply  to 
cases  where,  on  the  face  of  the  proceeding,  the  jury  are  doing  something  that  they  have  no 
authority  whatsoever  to  do.  In  the  first  place,  it  may  be  observed,  that  if  this  question  is  con- 
strued quite  literally,  it  only  applies  to  cases  where  there  has  been  originally  a  proceeding  before 
the  Sheriff-substitute,  and  that  proceeding  has  been  taken  by  appeal  before  the  Sheriff.  But 
those  are  the  only  cases  in  which  the  judgment  shall  in  no  case  be  subject  to  review  by  suspension 
or  advocation,  or  by  reduction,  on  any  grounds  whatever.  I  should,  however,  be  loth  to  take  so 
narrow  a  view  as  that,  because  I  think,  even  in  the  case  which  I  have  supposed,  if  the  directions 
of  that  clause  had  been  strictly  complied  with,  and  there  had  been  a  proceeding  first  before  the 
Sheriff-substitute,  taken  then  before  the  Sheriff,  and  the  Sheriff  had  made  his  judgment,  if  it 
appeared  on  the  face  of  it  that  he  was  adjudicating  upon  something  which  he  was  no  more  called 
to  adjudicate  upon  than  any  one  of  your  Lordships,  this  section  never  could  be  said  to  have  the 
effect  of  ousting  the  jurisdiction  of  some  Court  or  other  to  set  that  matter  right. 

Then  the  next  objection  is  this,  that  this  error,  assuming  it  to  be  an  error,  was  acquiesced  in. 
Now,  my  Lords,  it  is  a  very  well  known  rule  of  the  English  Courts,  and,  I  have  no  doubt,  of 
Scotch  Courts,  and,  I  believe,  of  all  Courts,  that  persons  cannot  give  jurisdiction  as  it  were,  can- 
not enable  parties  to  make  judgments,  only  because  they  do  not  properly  object  in  matters  in 
which  it  is  the  duty  of  the  Court  itself  to  see  that  it  has  not  jurisdiction.  I  do  not  look  into  all 
that  passed  before  the  Sheriff,  for  that  is  not  properly  before  us;  but  upon  looking  at  the  pro- 
ceedings wTiich  are  before  us,  it  is  very  doubtful  in  what  mode  this  company  could  have  taken  an 
objection  to  the  proceedings.  For  it  is  to  be  observed  that  the  first  claim  is  made  in  November 
1 845  by  the  respondent  Mr.  Ogilvy,  in  which  he  seeks  compensation  imder  five  different  heads. 
First,  the  value  of  his  land  ;  secondly,  compensation  for  severance ;  thirdly,  compensation  for 
the  injury  done  to  what  he  calls  the  amenity  of  the  property  as  a  residence — that  is  a  legitimate 
subject  of  compensation — residential  injury  is  always  considered  in  these  cases ; — fourthly,  very 
material  injury  done  by  this  level  crossing ;  and,  fifthly,  injury  done  by  works  having  the  effect 
of  debarring  him  from  working  a  quarry.  Under  these  five  different  heads  of  claim  he  demanded 
;^27i6.  It  was  attempted  to  get  that  demand  settled  not  by  a  jury,  but  by  arbitration.  How  it 
was  that  arbitration  went  off  we  do  not  know,  but  no  award  was  made,  the  matter  dropped,  and 
three  years  afterwards  (I  suppose  the  making  of  the  railway  was  delayed  a  long  time)  a  new  claim 
is  sent  in,  under  which  he  simply  claims  ;i25oo  sterling  as  compensation  for  the  land  taken,  and 
for  those  different  heads  of  damage.  Now,  if  that  was  the  only  document  upon  which  the  parties 
were  proceeding,  there  was  nothing  to  distinguish  what  damage  ultra  the  value  of  the  land  he 
was  going  for  at  alL  But  not  to  be  too  nice  upon  this  point,  let  us  suppose  that  to  be  coupled 
with  the  preceding  claim  of  ;^27i6,  and  that  there  was  notice  to  the  parties  upon  the  face  of  the 
claim,  that  a  portion  of  what  he  claimed  was  for  this  level  crossing,  in  respect  of  which  there 
was  no  right  to  compensation,  what  course  was  the  company  to  take?  Where  a  party  was  claim- 
ing the  large  sum  of  ;^27i6,  and  in  respect  of  ;^24oo  of  that  he  certainly  is  entitled  to  what  he 
claims,  if  he  has  put  the  items  right,  it  was  an  idle  proceeding  to  say — I  admit  that  you  are 
entitled  to  compensation  in  respect  of  the  ;£24oo,  but  I  say  that  you  have  no  right  to  compensa- 
tion in  respect  of  the  ;^3oo.  It  would  all  be  properly  discussed  before  the  Sheriff,  because  it 
was  his  duty  to  have  pointed  out  to  the  jury,  that  in  respect  of  one  of  those  five  heads  of  demand 
they  had  no  right  to  give  compensation  at  all.  If  he  had  done  that  the  matter  would  have  been 
settled.  If,  by  the  course  which  he  took,  he  added  in  any  respect  to  the  costs,  that  might  afford 
a  very  legitimate  ground  for  warranting  the  Sheriff  (it  would  have  been  his  province,  or  the 
province  of  any  Court  afterwards)  to  take  care  to  set  the  matter  right  in  point  or  costs,  as  far  as 
could  be  done.  When  the  witnesses  were  called,  it  made  no  difference  asking  a  few  more 
questions.  There  was  no  additional  cost  to  be  incurred  in  proving  the  level  crossing.  The  whole 
matter  was  before  the  jury.  Some  more  questions  might  have  been  asked,  and  it  was  the  duty 
of  the  Sheriff  to  have  pointed  out  to  the  jury,  and  to  the  parties,  if  necessary,  that  he  had  no 
power  of  directing  the  jury  to  assess  any  compensation  in  respect  of  one  head  of  claim  put 
forward. 
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My  Lords,  there  is  one  other  point  of  form  that  was  insisted  upon  by  Mr.  Anderson,  which  is, 
that  these  proceedings  were  not  so  conducted  as  to  enable  the  parties  to  raise  this  point.  And 
his  argument  arises  in  this  way : — Under  one  of  the  clauses  of  the  act,  viz.,  the  clause  which 
directs  the  finding  of  the  verdict  by  the  jury,  it  is  expressly  provided  that  the  jury  shall  separately 
assess  what  they  give  for  the  value  of  the  land,  and  what  they  give  for  compensation.  That  they 
have  done.  The  jury  find  "  that  the  sum  to  be  paid  by  the  companies  to  the  said  George  Ogilvy, 
on  account  of  damage  sustained  by  his  estate  of  Cove  from  the  said  company,  is  £21^  for  land 
and  freestone," — that  is,  for  land,  and  the  soil  of  the  stone  underneath — **and  for  severance  and 
level  crossing  of  the  parish  road,  the  sum  of  ;^56o.*'  Now  he  was  certainly  entitled  to  some  com- 
pensation for  the  severance  of  another  bit  of  land  at  the  left  hand'side;  and  Mr.  Anderson's 
argument  is,  that  the  railway  company  ought  to  have  pointed  out  to  the  Sheriff,  that  the  jury 
should  assess  how  much  they  gave  for  severance  damage,  and  how  much  they  gave  for  injury 
by  the  level  crossing.  I  do  not  think  that  the  verdict  would  have  been  bad  if  it  had  split  out 
into  every  separate  head,  but  there  is  nothing  in  the  act  of  parliament  which  imposes  the  duty 
upon  the  jury,  or  the  Sheriff,  or  the  parties,  to  make  it  so.  They  state  distinctly,  that  for  which 
they  gave  £s^  sterling  is  "  severance  aijd  level  crossing."  It  is  a  great  misfortune  that  we  are 
unable  to  say  how  much  they  gave  for  level  crossing  and  how  much  for  severance.  If  they  had 
done  that,  then,  undoubtedly,  we  should  have  been  able  to  reduce  the  verdict  quoad  so  much  as 
they  gave  for  level  crossing,  and  to  award  the  rest ;  but  they  do  not  do  that.  Therefore  I  do  not 
think  it  is  any  matter  that  at  all  destroys  the  verdict,  or  disentitles  them  to  have  the  question 
set  right.  It  is  certainly  to  be  hoped  that  they  will  settle  it  among  themselves  without  any  pro- 
ceedings before  the  Sheriff,  or  any  other  proceedings  of  any  other  character.  But  if  that  cannot 
be  done,  your  Lordships  have  only  to  decide  what  is  the  legal  right  of  those  parties ;  and  it  ap- 
pears to  me  to  be  perfectly  clear  that  there  is  no  matter  of  form  standing  in  the  way  of  our  decid- 
ing that  the  Sheriff  first,  and  the  Court  of  Session  afterwards,  have  fallen  into  an  error  in  suppos- 
ing that  this  level  crossing  was  a  subject  for  compensation  at  all ;  that  it  is  a  damnum  sine 
injuria;  that  so  the  Sheriff  ought  to  have  told  the  jufy  that  the  verdict,  upon  the  face  of  it,  is 
inter  alia  a  verdict  which  cannot  stand,  but  which  ought  to  be  overturned ;  and  that,  consequently, 
the  interlocutor  of  the  Court  of  Session  ought  to  be  reversed. 

Lord  St.  Leonards. — My  Lords,  I  entirely  concur  in  the  motion  which  my  noble  and  learned 
friend  has  proposed  to  your  Lordships,  both  upon  the  question  of  what  may  be  called  form,  (but 
there  is  no  doubt  something  of  substance  even  in  that,)  and  also  upon  the  question  of  merits.  As 
regards  the  question  of  form,  the  most  material  one  is  that  which  was  first  urged  by  Mr.  Ander- 
son, that  the  appellant  might  have  had  an  action  of  suspension  and  interdict,  and  that  in  that 
case  the  question  would  have  been  decided  before  it  had  gone  to  a  jury.  Now,  really  that  is  only 
analogous  to  what  has  already  been  overruled  in  this  country,  for,  in  the  case  which  has  been 
referred  to.  Lord  Cottenham,  in  the  first  instance,  granted  an  injunction  to  stay  the  proceedings; 
whether  it  was  a  case  in  which  the  parties  were  entitled  to  compensation  or  not,  I  think  nobody 
pretends  now  to  maintain  that  that  was  a  proper  decision.  Equity  has  no  such  jurisdiction.  The 
act  of  parliament  gives  a  remedy,  and  upon  the  act  of  parliament  the  question  must  be  tried.  It 
is  quite  clear  that  no  equitable  jurisdiction  is  required,  for  all  that  equity  could  do  would  be  to 
substitute  something  else  for  the  provisions  of  the  act  of  parliament.  The  act  of  parliament  has 
directed  the  compensation  to  be  estimated  in  a  particular  way,  and  the  law  would  give  a  right, 
if  there  was  wrong  in  the  proceeding,  to  correct  the  error ;  whereas  all  that  equity  could  do  would 
be  to  direct  an  action  in  the  first  instance,  without  any  authority  to  do  so,  in  order  to  try,  in  the 
first  instance,  that  which  the  act  of  parliament  has  not  required  to  be  tried  in  the  first  instance, 
and  which  may  never  require  to  be  tripd  at  all.  For,  in  most  cases  which  go  to  a  jury,  the  right 
would  not  be  so  much  in  dispute  as  the  amount  of  the  compensation,  and  no  question  would  arise 
after  the  finding  of  the  jury,  which  would  require  another  proceeding.  Now  the  opinion  of  Lord 
Cottenham  has  been  clearly  overruled ;  and  I  entirely  agree  with  the  authority  of  the  cases  in 
which  that  opinion  has  been  overruled.  I  think  the  same  principle  applies  to  the  injunction  that 
is  now  made.  It  cannot  be  maintained,  I  think,  by  the  provisions  of  the  act  referred  to.  And, 
as  regards  the  general  question,  I  think  it  is  open  to  the  Court  of  Session  to  correct  any  error 
into  which  the  jury  may  have  fallen,  as  regards  an  excess  of  their  jurisdiction,  just  in  the  same 
way  as,  by  a  proper  process  in  England,  a  similar  error  could  be  corrected  in  regard  to  compen- 
sation found  here.  The  law  is  the  same,  only  with  reference  to  the  different  tribunals  both  in 
England  and  in  Scotland,  in  regard  to  these  cases. 

My  Lords,  we  then  come  to  what  is  really  the  question  intended  to  be  brought  before  your 
Lordships'  House,  although  the  case  carries  us  so  much  further,  and  that  is  the  question  of  merits. 
Now  it  is  singular  enough,  that  in  this  very  case  it  appears,  on  looking  at  the  evidence  before 
the  jury,  and  it  is  stated  in  the  respondent's  case  I  think,  that  no  witness  was  aware  of  any 
similar  case  except  the  case  of  Cowan^s  Hospital — nobody  knew  of  a  case  in  Scotland,  where 
there  had  been  a  successful  attempt  to  recover  damages  of  a  like  nature.  Nobody  disputes  it  in 
this  country ;  and  there  is  not  one  law  applicable  in  this  respect  to  Scotland,  and  another  law 
applicable  to  England.    The  same  law  governs  both  countries ;  the  same  injury  arises  from  the 


iSss]  CALEB.  R.  Co.  v.  OGILVY.      [Z.  SL  Leonards's  opinion?^     479 

same  cause — whether  it  is  on  one  side  of  the  border  or  the  other,  is  utterly  indifferent ;  for  there 
is  the  same  law,  although  in  different  acts  of  parliament,  with  very  slight  variations,  (only  such 
as  to  meet  the  different  circumstances  of  the  two  countries,)  when  applied  to  the  same  circum- 
stances, with  respect  to  railways,  and  the  duties  and  the  benefits  arising  or  resulting  therefrom. 

My  Lords,  in  England  the  universal  opinion  has  been  that  no  such  remedy  lies.  If  such 
remedy  did  lie,  most  unquestionably  you  would  have  had  thousands  of  instances  in  which  it 
would  have  been  applied  for,  because,  daily  and  hourly,  men  are  sustaining  damage  from  acts 
done  under  the  authority  of  acts  of  parliament  by  railway  companies.  That  is  undeniable  ;  but 
it  is  a  damage  authorized  by  act  of  parliament,  and  it  is  a  general  inconvenience  which  all  the 
Queen's  subjects  are  subjected  to,  and  for  which  no  particular  remedy  is  pointed  out 

My  Lords,  it  is  clear,  upon  general  reasoning,  and  upon  the  general  view  of  all  men  in  the 
profession,  both  in  Scotland  and  in  England,  that  the  question  would  not  bear  a  moment's  argu- 
ment. Therefore  we  will  look  at  the  cases  to  see  how  far  the  authorities  bear  that  out.  Now, 
in  the  case  of  Cowan^s  Hospital^  in  Scotland,  which  was  the  foundation  of  the  decision  of  the 
case  now  before  your  Lordships,  the  Court  founded  their  decision  simply  upon  this,  that  there 
was  land  taken,  and  therefore  the  party  was  further  daQiaged  by  an  act  which  otherwise  would 
have  affected  everybody,  and  not  that  party  more  than  others ;  or  if  it  did  affect  him  more  than 
others,  it  was  only  a  question  of  quantum,  but  the  circumstance  of  the  land  being  taken  gave  a 
jurisdiction,  and  there  might  be  a  compensation  claimed  for  the  particular  crossing,  or  whatever 
it  was.  Now  it  is  quite  clear  that  that  is  a  foundation,  which  cannot  be  relied  upon  here.  It 
must  be  utterly  inaifferent  to  a  case  of  this  sort  whether  land  be  taken  or  not,  as  An  abstract 
question,  because  it  is  quite  settled,  that  there  may  be  a  damage,  and  compensation  may  be 
required  by  a  party  from  whom  no  land  is  taken.  If  land  be  taken,  it  stands  there  separately 
by  itself.  For  that  there  must  be  a  separate  assessment,  a  separate  compensation,  a  separate 
price;  but  you  may  find  compensation  for  severance;  you  may  find  upon  your  land  even  that  for 
which  you  have  had  compensation — certain  quantities  cut  out  in  the  middle  of  your  field ;  and 
you  are  entitled  to  compensation  for  it  as  so  much  land.  You  are  entitled  to  compensation  again, 
because  there  is  a  severance  of  two  parts.  But  in  respect  of  any  other  injury,  unless  it  be  an 
injury  to  the  land,  no  claim  can  be  founded  on  the  circumstance  that  compensation  is  given  for 
land. 

In  concluding  my  remarks  upon  the  cases,  I  concur  with  what  my  noble  and  learned  friend  has 
said  with  respect  to  Lord  Cunninghame's  authority  in  the  case  in  Scotland.  I  think  that  it  is 
very  much  to  be  regretted,  that  the  Court  of  Session  did  not  adopt  it ;  it  is  a  well  reasoned  judg- 
ment, and  certainly  it  goes  upon  the  true  ground  upon  which  the  judgment  ought  to  have  pro- 
ceeded. I  cannot  myself  read  what  fell  from  the  learned  Judge,  in  giving  judgment  in  this  case 
in  the  Court  of  Session,  without  feeling  an  intimate  persuasion  that  they  gave  way  simply  to  the 
decision  which  has  been  already  pronounced,  and  that  not  one  of  them  was  satisfied  with  the 
grounds  of  that  decision.  But  they  seem  to  have  been  unwilling  to  reverse  a  decision  so  recently 
made,  and  it  is  manifest  that  they  rather  invited  the  appeal ;  at  least  one  of  the  learned  Judges 
certainly  invited  the  appeal  which  is  now  before  your  Lordships. 

Now,  my  Lords,  as  regards  the  authorities  relating  to  this  case,  cited  on  the  part  of  the  re- 
spondents, and,  therefore,  in  support  of  the  decision  of  the  Court  of  Session,  they  are  very  few 
indeed.  The  case  of  R,  v.  Eastern  Counties  Railway  Company,  2  Rail.  Cas.  736,  was  relied 
upon  in  Scotland,  and  is  relied  upon  now  at  yotu:  Lordships'  bar;  but  in  that  case  there  was  an 
actual  injury,  I  should  say,  to  the  lands ;  at  all  events,  there  was  an  injury  to  the  owner  of  the 
land,  which  would  give  him  an  immediate  right  no  doubt  to  compensation.  From  his  land  he 
had  been  enabled  to  step  at  once  upon  the  road,  which  had  been  lowered  by  the  company,  and 
it  had  been  so  lowered  that  he  lost  his  access  to  that  road,  unless  he  had  new  appliances  in  order 
to  enable  him  to  approach  it.  There  was  therefore  a  real  injury ;  there  was  a  ground  of  com- 
plaint there  personal  to  himself,  and  which  was  not  open  to  the  rest  of  the  world.  It  was  a 
general  complaint  when  he  got  to  the  road;  when  he  got  there  he  had  to  sustain  an  injury  in 
common  with  all  the  rest  of  the  Queen's  subjects— that  is  to  say,  the  road  might  be  rendered  a 
great  deal  less  easy  to  travel  upon  than  it  was  before  it  had  been  crossed.  For  that  he  would 
have  no  remedy;  it  is  a  common  inconvenience;  all  are  subject  to  it ;  and  the  power  to  commit 
that  injury  was  given  by  act  of  parliament  for  the  public  benefit,  and,  therefore,  the  benefit  which 
is  received  by  the  public  from  the  railway  is  considered  to  be  the  only  compensation  to  which 
the  Queen' s  subjects  in  general  are  entitled,  in  respect  of  the  damage  caused  at  a  particular  spot 
over  which  the  railway  travelled,  or  in  respect  of  which  the  road  in  that  spot  had  been  lowered. 
I  consider,  therefore,  that  that  case  in  no  respect  authorizes  the  decision  or  the  Court  of  Scotland 
in  this  ease. 

The  other  case  which  was  referred  to  was  that  of  Wilkes  v.  The  Hungerford  Market  Co.,  2 
Bing.  N.  C.  281,  and  that  clearly  has  nothing  to  do  with  this  question ;  because,  in  point  of  fact, 
in  that  case  the  ground  upon  which  compensation  was  claimed  by  a  shopkeeper,  the  access  to 
whose  shop  had  been  cut  off  by  an  act  of  the  company,  under  the  act  of  parliament,  inclosing 
the  access,  was,  that  they  had  unreasonably  delayed  the  time  of  moving  the  hoard  which 
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prevented  the  access  to  his  shop.  The  compensation  was  not  claimed  in  respect  of  barring  up  the 
access,  which  was  authorized  by  the  act  of  parliament,  but  the  compensation  was  claimed  in 
respect  of  the  injury  occasioned  by  the  improper  conduct  of  the  company  in  the  exercise  of  the 
powers  given  to  them  by  the  act  of  parliament ;  they  ought  to  have  opened  the  communication 
sooner  than  they  did,  and  for  that,  and  that  alone,  the  compensation,  I  think,  was  obtained.  He 
was  enabled  to  recover  compensation  to  the  amount  of  a  few  shillings,  by  reason  of  the  injury 
which  was  done  him  on  account  of  the  company  having  delayed  the  removal  of  the  hoard  for  a 
few  days.     That  case,  therefore,  has  no  bearing  upon  the  question  now  before  your  Lordships. 

My  Lords,  I  will  just  refer  to  the  cases  in  favour  of  the  view  that  I  am  now  submitting  to  your 
Lordships.     Let  us  see  what  the  circumstances  are.     Here  there  is  no  inconvenience  which  is 
not  sustained  by  the  whole  of  the  Queen's  subjects.     There  may  be,  there  must  be,  in  these 
cases,  a  question  of  more  or  less  inconvenience.    It  may  be  that  a  man  who  has  a  couple  of  stalls 
alongside  the  road,  may  have  ten  times  oftener  to  traverse  the  road  than  the  owner  of  the  finest 
mansion  within  a  quarter  of  a  mile  of  it,  or  even  abutting  upon  it ;  and  therefore  it  is  impossible 
to  estimate  the  quantum  of  inconvenience,  unless  it  amount  to  a  damage  such  as  that  to  which 
I  have  referred  in  the  first  case,  or  to  an  unnecessary  continuation  of  the  damage  to  which  I  have 
referred  in  the  second  case.     But  in  this  case  I  can  see  nothing  by  which  this  gentleman  would 
sustain  damage  beyond  what  everybody  else  sustains.     His  estate  is  not  damaged.     Before  the 
jury  it  was  insisted  that  he  was  actually  entitled  to  damage  in  respect  of  the  railway  being  near 
his  property.     That  was  a  little  too  violent,  and  they  do  not  appear  to  have  acted  upon  it.     But 
all  the  respondent's  witnesses  declared  that  no  benefit  accrued  to  his  estate  from  having  a  rail- 
way near  it.   That  seems  rather  a  strong  view  of  the  case,  because  there  are  nuisances,  no  doubt, 
arising  from  having  a  railway  near  you ;  yet  there  are  also  some  benefits  attaching  to  it  in  conse- 
quence of  the  facility  of  travelling,  and  having  it  so  near  your  own  door.    But  I  can  see  nothing 
which  afiects  this  gentleman's  estate  in  respect  of  the  crossing.     That  is  a  common  inconveni- 
ence to  everybody.   The  act  of  parliament,  of  course,  it  must  be  borne  in  mind,  expressly  autho- 
rizes the  crossing  on  a  level.     Nowy  in  passing  that  act  of  parliament,  no  man  could  shut  his 
eyes  to  the  unavoidable  consequence  of  that  kind  of.  crossing.     It  is  a  very  great  inconvenience. 
Nobody  has  to  sustain  the  inconvenience  who  does  not  feel  it  very  much.    It  not  only  delays  your 
progress,  but,  by  the  very  circumstance  of  its  being  a  level  crossing,  horses  in  carriages,  and 
horses  which  men  are  riding,  must  necessarily  be  very  carefully  guarded,  in  order  to  prevent  the 
alarm  which  all  horses  must  inevitably  feel  from  the  rushing  by,  on  a  level,  of  a  railway  train. 
But  there  is  no  compensation  to  be  had  for  that,  and  if  there  were,  I  ask,  where  are  we  to  stop  ? 
I  do  not  deny,  that  if  any  particular  damage  could  have  been  shown  to  be  sustained  by  this 
party,  to  which  the  rest  of  the  Queen's  subjects  were  not  subjected,  there  might  be  then  a  de- 
mand, although  I  am  not  prepared  to  say  what  would  be  the  nature  of  that  demand,  which  would 
give  such  compensation.     But  here  it  is  only  a  question  of  degree.     It  is  a  matter  of  opinion 
whether  the  estate  is  benefited  or  not  by  the  contiguity  of  the  railway,  but  he  sustains  no  damage 
beyond  what  is  sustained  by  other  people ;  or  it  is  only  a  question  of  the  degree  of  inconvenience 
sustained  by  him,  as  compared  with  the  inconvenience  sustained  by  other  people. 

My  Lords,  the  authorities  on  the  other  side  appear  to  me  to  be  perfectly  conclusive.  With 
respect  to  the  case  of  /?.  v.  TAe  Bristol  Dock  Company,  I  cannot  myself  distinguish  that  case 
from  the  present  case.  There  was  a  public  river  accessible  to  all  men,  the  water  in  which  might 
be  used  by  all  men,  subject,  no  doubt,  to  certain  conditions ;  but  the  water,  speaking  generally, 
might  be  used  by  all  men.  Any  man  could  advance  to  that  river  and  help  himself  to  a  pailful 
of  the  water  or  a  cartful  of  the  water.  A  person  having  a  brewery  within  a  certain  distance 
diverted  a  sufficient  portion  of  the  water  of  the  river  for  the  purposes  of  his  works.  Then  the 
Bristol  Dock  Company,  under  the  authority  of  their  act  of  parliament,  executed  certain  works 
which  contaminated  the  water  and  rendered  it  no  longer  fit  for  this  man's  use.  He  says— I  sus- 
tain a  particular  damage  from  that  circumstance,  for  the  water  which  I  used  before,  and  had  a 
right  to  use,  has  become  so  deteriorated,  and  of  such  quality,  that  I  cannot  any  longer  carry  on 
my  business.     It  was  held  that  he  had  only  a  general  right ;  that  nobody  had  any  particular 

Personal  right  to  the  water;  that  it  was  common  to  all  the  King's  subjects;  and  that,  therefore, 
e  was  not  entitled  to  recover  upon  that  ground  alone.  Now,  where  is  the  difference  between  a 
public  river  and  a  public  road  ?  The  rights  of  both  are  common.  A  public  river  is,  in  point  of 
fact,  a  highway,  and  a  public  road  is  a  highway.  You  use  each  according  to  its  quality,  and  if 
you  have  only  that  common  right  which  belongs  to  all  men,  you  cannot  claim  compensation  in 
regard  to  a  damage  to  either  the  one  or  the  other,  which  is  authorized  by  an  act  of  parliament, 
and  if,  in  any  such  case,  parliament  ever  did  intend  that  compensation  should  be  given,  it  is  per- 
fectly manifest  that  it  would  be  given  generally  to  all  within  a  certain  limit,  because  there  must 
inevitably  be  damage  to  many,  to  a  certain  extent. 

My  Lords,  the  same  principle  was,  in  a  later  time,  held  in  the  case  of  R,  v.  The  London  Docks 
Co.y  5  Ad.  &  El.  163.  There,  it  was  a  claim  to  a  common  road  which  was'  stopped  up.  That 
road  was  common  to  all,  and  it  was  held  that  no  individual  could  maintain  a  right  of  compensation 
in  respect  of  the  damage  done  to  him. 
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My  Lords,  I  will  now  refer  to  the  case  of  the  East  and  West  India  Docks,  and  the  Birming- 
ham Junction  Railway  Co.  v.  Gattke,  6  Rail.  Cas.  371.  Lord  Truro  there  lays  down  the  same 
principle.  I  believe  he  went  out  of  his  way  rather  to  declare  that  opinion.  He  says,  speaking 
of  the  East  and  West  Iniia  Dock  Co, — "  I  think  this  case  is  quite  distinguishable  from  the  case 
of  The  London  and  North  Western  Railway  Co.  v.  Smith,  5  RaiL  Cas.  716,  upon  the  following 
grounds: — In  that  case  compensation  was  claimed,  solely  upon  the  ground  of  injurious  affection, 
resulting  from  the  pernicious  stoppage  of  what,  at  the  time  of  the  Company's  act,  was  a  public 
highway.  No  damage  or  injury  was  sustained  by  the  plaintiffs,  but  what,  in  a  greater  or  less 
degree,  applied  to  all  the  Queen' s  subjects ;  and  the  question  was  a  question  of  law,  which  seems 
to  approximate  very  nearly  to  the  question  decided  m  the  case  of  The  King  v.  The  Bristol  Dock 
Co,i  in  which  case  compensation  was  claimed  by  certain  brewers  who  were  in  the  habit  of  using 
the  water  of  the  Avon  for  brewing,  by  reason  of  the  Dock  Co.  having  rendered  the  water  unfit 
for  that  purpose  in  the  construction  of  their  works.  But  the  Court  held  that  no  such  appropri- 
ation of  the  works  had  taken  place  as  to  give  the  claimants  more  right  to  complain  than  any 
other  individual  of  the  public  who  had  been  in  the  habit  of  getting  water  from  the  river.  The 
complaint,  in  substance,  was  a  public  nuisance,  for  which  an  indictment  would  have  been  the 
only  remedy,  if  the  legislature  had  not  authorized  it  to  be  done.  In  that  case  the  injury  com- 
plained of  was  common  to  the  public,  as  it  was  also  in  the  case  of  The  London  and  North  West- 
ern Railway  Co.  v.  Smith,  and  it  might  reasonably  be  contended  that  the  case  of  The  King  v. 
The  Bristol  Dock  Co.  was  a  direct  decision  against  the  validity  of  that  claim.''  Therefore,  I  can 
find  nothing,  after  looking  very  anxiously  through  the  cases,  to  induce  me  to  alter  the  opinion 
which  I  had  previously  formed.  Having  formed  a  very  strong  opinion  upon  this  case,  I  was 
anxious  to  see  whether  there  was  anything  which  would  bear  against  it  in  point  of  authority.  I 
can  find  nothing  that  has  the  slightest  tendency  to  lead  me  to  a  different  opinion  from  that  which 
I  had  formed  upon  the  merits  of  this  case.  It  appears,  therefore,  that  all  the  authority  is  one 
way ;  and  that  all  the  general  opinion  of  the  profession  is  the  same  way ;  and  too  much  weight, 
generally  speaking,  cannot  be  given  by  any  Court  of  justice  to  what  is  fairly  known  to  be  the 
general  opinion  of  the  profession.  It  is  scarcely  possible  that  all  men  advising  can  go  wrong, 
and  I  have  hardly  ever  known  a  case,  in  which  what  has  been  deemed  the  general  opinion  of  the 
profession  has  not  ultimately  been  found  to  be  the  correct  opinion.  I  think,  therefore,  that  I 
must  come  to  the  same  opinion,  and  state  to  your  Lordships  that  the  Court  of  Session  miscarried 
in  the  decision  at  which  they  arrived. 

My  Lords,  I  am  very  anxious  that  there  should  be  some  stop  put  to  these  proceedings  ;  and 
therefore,  if  it  can  now,  by  any  suggestion  that  the  House  can  make,  be  so  arranged,  that 
ought  not  to  happen,  which  inevitably  will  happen,  if  a  common  order  is  made,  viz. ; — That  the 
case  do  go  back  to  the  Court  of  Session,  in  order  that  a  new  litigation  may  be  commenced  in 
this  matter,  and  the  question  be  again  referred  to  another  jurisdiction,  with  all  the  consequences 
of  such  a  proceeding.  I  should  very  much  lament  if  that  should  take  place  ;  and,  I  think,  if  the 
parties  on  both  sides  are  disposed  to  act  reasonably,  it  cannot  and  ought  not  to  take  place. 
Now  the  Court  below  considered  and  found  that  the  respondent  in  this  case  had  recovered  more 
than  he  was  entitled  to  recover,  and  they  gave  him  the  costs.  As  far  as  I  can  judge,  the  sum 
that  was  given  for  the  supposed  damage  by  the  level  crossing  must  have  been  a  very  small  sum. 
I  should  think  it  was  so.  If  you  can  come  to  an  agreement  between  yourselves  as  to  what 
should  be  deemed  the  measure  of  damages  given  by  the  jury  in  respect  of  the  level  crossing,  the 
question  then  would  only  arise  in  respect  of  the  costs,  because  that  sum  would  probably  reduce  the 
amount  below  that  which  was  offered  by  the  company,  and  then  the  respondent  would  not  be 
entitled  to  the  expenses  which  he  obtained  in  the  Court  below.  If  you  can  agree  upon  what  I 
shall  venture  now  to  suggest  to  you,  it  will  be  for  the  benefit  of  both  parties  ;  and  I  must  say,  it 
will  also  be  for  the  interests  of  the  administration  of  justice.  It  would  be  a  sad  thing  if  this  case 
should  go  back  to  Scotland,  in  order  that  in  such  a  trifling  matter  a  new  litigation  should  be 
commenced  in  the  Court  of  Session,  with  a  new  direction  for  a  trial  by  another  jury,  and  go  back 
again  to  the  Court,  and,  perhaps,  ultimately  end  with  another  appeal  to  this  House.  If  you  can 
agree  upon  the  sum  which  was  awarded  by  the  jury  in  respect  of  the  level  crossing,  and  then  it 
should  be  thought  just  that  there  should  be  no  costs  on  either  side,  but  that  up  to  this  time  each 
party  should  bear  his  own  costs,  and  that  the  sum,  which  should  be  considered  to  be  the  measure 
which  the  jury  gave  for  the  damage  occasioned  by  the  level  crossing,  should  be  struck  off  the 
amount  sought  to  be  obtained  by  this  appeal,  then  I  think  the  interests  of  both  parties  will  be 
consulted,  and  the  interests  of  justice  will  not  have  suffered. 

Sir  F,  Kelly, — We  differ  about  the  sum  which  the  jury  actually  meant  to  give  in  respect  of 
the  damage  occasioned  by  the  level  crossing.  We  have  an  averment,  which,  however,  is  denied, 
but  which  we  believe  to  be  true,  that  the  jury  meant  to  give  £(yo  for  the  severance,  and  ;^5oo  for 
the  level  crossing.  If  that  be  admitted,  I  should  be  perfecly  content  to  consent  to  reform  the 
verdict,  and  enter  it  exacdy  as  if  it  had  been  pronounced  according  to  law. 

Lord  St.  Leonards. — That  is  rather  helping  yourself  to  the  lion's  share. 

I  I 


482  REPORTS  OF  SCOTCH  APPEALS. 

Mr,  Anderson, — I  am  informed  that  that  is  quite  incorrect.  It  is  not  admitted.  It  is 
preposterous. 

Lord  St.  Leonards. — ^What  do  you  say  to  the  course  that  you  should  divide  the  sum  ?  Let 
half  of  the  sum  be  considered  as  the  amount  that  should  be  properly  awarded  for  severance,  and 
let  there  be  no  costs  belovr  on  either  side,  and  no  costs  of  this  appeal. 

Sir  F.  Kelly, — If  it  followed  that  we  should  be  entitled  to  half  the  costs,  supposing  the  law 
gives  them  to  us,  I  should  have  no  objection  to  that  course.  We  feel  satisfied  of  the  fact  that 
£fio  only  was  given  for  severance. 

Lord  St.  Leonards. — You  are  not  answerine  it  as  I  put  it.  Are  you  willing  to  enter  into  an 
agreement  on  both  sides  to  meet  the  justice  of  the  case,  in  order  to  stop  the  litigation  from 
Scotland  which  we  see  constantly  in  this  House,  and  whi^h  calls  for  considerable  reprobation, 
and  there  ought  to  be  a  check  put  upon  it  ? 

Sir  F,  Kelly, — What  I  am  content  to  do  is  this.  The  verdict  for  the  land  actually  taken  was 
;£36o ;  that,  I  presume,  neither  party  seeks  to  disturb  ;  and  the  verdict  for  severance  and  level 
crossing  was  ^560.  Now,  mv  Lord,  I  have  no  objection  to  halve  that,  and  to  let  the  verdict 
stand  for  j£^6p,  plus  the  half,  which  would  be  ;£28a  That  would  make  together  an  entire 
verdict  for  ^640. 

Mr,  Anderson, — That  is  j^^oo  less  than  they  offered  us  before  we  went  to  the  trial. 

Lord  St.  Leonards.—  I  recommend  you,  Mr  Anderson,  to  accede  to  that  proposal. 

Mr,  Anderson, — My  client  is  not  here. 

Lord  St.  Leonards. — ^Vou  had  better  act  for  your  client. 

Mr,  Anderson, — If  it  were  put  to  me,  it  is  a  very  unreasonable  proposition  on  the  part  of 
my  learned  friend.    Their  offer  before  trial  was  ;^85o. 

Sir,  F,  AV//y.— But  we  know  that  railway  companies  invariably  offer  more  than  they  think 
just,  because  they  know  that  there  will  be  great  costs  incurred  in  the  event  of  a  trial,  which  must 
fall  upon  them. 

Lord  St.  Leonards. — I  would  recommend  you.  Sir  F.  Kelly,  rather  than  this  litigation 
should  go  on,  to  adhere  to  your  original  offer.  That  would  prevent  all  difficulty,  and  no  costs 
should  be  allowed. 

Sir  F,  Kelly, — I  cannot  do  that,  because  it  will  be  introducing  a  precedent  quite  fatal  to  the 
interests  of  the  railway  companies,  who  always  offer  more  than  they  think  just,  because  they 
know  that  large  costs  will  be  incurred  in  the  event  of  a  trial,  which  must  fall  upon  them. 

Interlocutors  revet sedy  and  cause  remitted  with  a  declaration. 
Appellant^  Agents, — Hope,  Oliphant,  and  Mackay,  W.S. — Respondent's  Agents. — Inglis  and 
Inglis  and  Leslie,  W.S. 
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The  National  Exchange  Company  of  Glasgow,  Appellants,  v.  Peter  Drew 
and  Matthew  Dick,  Respondents. 

Company — Fraudulent  Reports — Sale  of  Shares — Summons — Relevancy — Issue — Fraud  —  A 
joint  stock  company  having  sued  one  of  their  share-holders  for  payment  of  advances  made  by 
the  company  as  brokers  to  enable  him  to  purchase  more  shares  of  the  company  s  stocky  he 
denied  liability ,  on  the  ground  that  the  company  had  induced  him  to  transact  by  fraud,  con" 
cealment,  and  misrepresentation  as  to  the  true  state  of  their  ajfatrs. 

Held  (affirming  judgment),  that  this  was  a  relevant  defence — i.  Because  it  alleged  thai  the  loan 
and  the  purchase  were  one  transaction,  and  induced  by  the  fraudulent  reports  of  the  company, 
2.  Because  the  fraudulent  reports  of  the  directors  bound  the  company  as  between  the  company 
and  third  persons,^ 

The  pursuers  appealed,  maintaining  that  the  judgment  of  the  Court  of  Session  should  be 
reversea — i.  Because  the  respondents,  while  they  admit  the  truth  of  the  appellants'  averments, 
at  least  to  an  extent  supporting  the  conclusions  of  the  action,  have  not  relevantly  averred  facts, 
sufficient  to  obviate  their  legal  effect.  2.  Because  they  have  made  no  allegations  in  point  of 
fact  to  support,  as  relevant,  either  their  first  or  second  plea  in  law ;  and  as  regards  their  third 
plea,  the  alleged  overcharge  has  been  removed  by  the  appellants'  abandonment  of  the  charge 
for  commission,  and  restriction  of  the  rate  of  interest.  3.  Because  the  allegations  of  the 
respondents,  so  far  as  they  shew  any  cause  of  complaint,  relate  to  the  conduct  of  individuals 

^  See  previous  reports  12  D.  950 ;  22  Sc  Jur.  417.     S.  C  2  Macq.  Ap.  103  :  27  Sc.  Jur.  356. 
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only,  and  do  not  affect  the  appellants,  who  constitute  the  body  of  the  company,  with  any  fraud 
or  misconduct.  4.  Because  the  appellants,  having  made  advances  for  the  respondents,  are 
entitled  to  recover  the  amount  without  regard  to  the  motives  which  may  have  caused  the 
respondents  to  become  the  purchasers  of  the  shares,  the  price  of  which  was  paid  by  those 
advances. 

The  respondents,  pleading  that  there  was  issuable  matter  for  a  jury,  supported  the  judgment 
on  the  following  grounds  : — i.  Because  the  appellants,  or  those,  for  whom  they  are  responsible, 
fraudulently  induced  the  respondents  to  enter  into  the  contract  by  which  they  became  share- 
holders ;  and  such  fraud  bars  the  appellants  from  insisting  for  payment  of  money  advanced  on 
behalf  of  the  respondents.  Hovenden  on  Frauds,  i.  194;  3  Burn,  1905;  Holt,  C.  J.  Hern  v. 
Nickolsy  I  Salk.  289 ;  Schneider  v.  Heathy  3  Camp.  506  ;  Everett  v.  Desborough,  3  M.  &  P. 
204 ;  Richardson  v.  Mellish,  2  Bing.  243  ;  Murray  v.  Mann,  2  Exch.  539  ;  Ashurst,  J.  in  Fenn  v. 
Harrison,  3  T.  R.  760 ;  Pickering  v.  Busk,  15  East,  43,  55  ;  Corn/00 1  v.  Fowke,  6  M.  &  W. 
358  ;  Rex  V.  Gutch,  i  Moody  &  M.  433  ;  Advocate-General  v.  Grant,  15  D.  980 ;  Graham  v. 
The  North  British  Bank,  12  D.  907 ;  Wontner  v.  Shairp,  4  Railway  Cases,  542  ;  Bumes  v. 
Pennell,  6  Bell  Ap.  541.  2.  Because  the  appellants,  in  violation  of  their  duty  as  brokers, 
misrepresented  or  concealed  the  facts  in  regard  to  the  condition  of  the  company,  whose  shares 
they  were  employed  to  purchase. 

Sir  F,  Kelly  dLnd  Unities,  for  the  appellants. — The  record  shows  no  valid  defence  to  the  action, 
which  is  one  simply  to  recover  money  lent.  The  fact  that  we  acted  as  brokers  in  buying  the 
shares  can  make  no  difference,  for  the  shares  were  bought  in  the  open  market,  in  the  usual  way, 
from  those  having  shares  to  sell.  There  being  nothing  doubtful  as  to  the  fact  of  our  acting  as 
brokers,  there  should  have  been  no  issue  as  to  that,  for  the  fact  is  quite  immaterial.  But  that 
issue  proceeds  on  a  false  statement  of  the  law ;  for  it  assumes  the  duty  of  a  broker  to  be  to  dis- 
close to  his  principal  the  nature  or  quality  of  the  article  which  the  principal  has  instructed  him 
to  buy.  Such  a  doctrine  exists  neither  in  the  law  of  Scotland  nor  of  England.  There  is  no 
such  duty  cast  on  a  broker  by  common  law. — IVilde  v.  Gibson,  i  H.  L.  Cas.  605.  Then  comes 
the  question  of  relevancy.  Fraud  is  attempted  to  be  set  up  as  an  answer  to  the  action.  But 
the  fraud  is  not  properly  alleged  ;  and  even  if  it  was,  it  was  in  no  way  incident  to  the  contract 
of  loan,  which  is  the  contract  libelled  on.  Nothing  is  better  settled  than  that  allegations  of 
fraud  must  be  specific.— Irvine  v.  Kirkpatrick,  7  Bell's  Ap.  186 ;  Wilde  v.  Gibson,  i  H.  L.  Cas. 
605.  Here  the  allegations  are  quite  vague  and  loose.  The  most  important  one  is,  that  the 
annual  reports  made  by  the  directors  to  the  company  were  "delusive  ; "  but  it  does  not  set  forth 
the  report,  nor  does  it  allege  that  the  report  made  was  false  to  the  knowledge  of  the  party 
making  it,  which  is  an  essential  allegation. — Cornfoot  v.  Fowke,  6  M.  &  W.  358.  Moreover  the 
reports  were  made,  not  by  the  company,  but  to  the  company.  The  company  themselves  were 
the  deceived.  The  manager  or  directors  had  no  authority  to  make  false  statements,  and  there- 
fore anything  he  or  they  may  have  stated  falsely  could  not  bind  the  company.  It  is  not  enough 
to  bind  the  principal  that  the  agent  has  been  guilty  of  fraud — North  of  England  Banking  Com- 
pany re  Dodgsons  case,  3  De  G.  &  Sm.  85— though  the  agent  is  no  doubt  personally  liable. 
Innocent  shareholders  cannot  be  bound  by  the  directors  fraudulently  representing  the  shares  to 
be  of  g^eat  value.  The  directors  were  not  the  agents  of  the  company  to  sell  the  shares. 
[Lord  St.  Leonards. — StiU  the  company  had  a  double  character  of  bankers  and  brokers. 
This  was  not  a  mere  purchase  by  itself,  but  it  was  £l  purchase  on  the  representation  of  the  direct- 
ors, and  on  the  inducement  of  money  being  advanced  by  the  company  to  effect  their  own  object, 
viz.,  to  raise  the  price  of  the  shares.] 

[Lord  Brougham. — If  the  company  directly  profit  by  the  fraud  of  their  agents,  will  they  not 
be  liable  in  an  action  ?] 

No  ;  for  ho  wean  the  fraud  be  brought  home  to  the  innocent  shareholders  who  never  authorized 
the  fraud?  Many  cases  may  be  conceived  where  the  benefit  may  accidentally  enure  to  the 
principal,  and  yet  no  action  be  competent  against  him,  for  it  must  always  be  alleged  that  the 
representation  was  false  to  the  knowledge  of  the  person  making  or  authorizing  it. — Gerhard  v. 
BcUes,  2  E.  &  B.  476.  This  was  a  case  of  simple  loan,  which  is  an  implied  contract  to 
repay,  and  nothing  can  defeat  that  contract,  unless  the  company  were  guilty  of  misrepresentation 
and  fraud  in  effecting  the  loan.  It  is  not  enough  to  say  that  there  is  fraud  in  some  collateral 
matter.  Further,  the  defenders  do  not  offer  to  give  up  their  shares,  but  seek  to  retain  them,  and 
yet  not  pay  the  price.  At  all  events,  they  seek  to  set  off  against  the  amount  of  the  company's 
claim  the  damages  they  allege  to  be  incurred  in  respect  of  the  misrepresentation  in  purchasing 
the  shares.  Their  only  remedy,  however,  is  a  cross  action  for  deceit  against  the  manager  and 
directors  who  have  deceived  them,  when  they  may  recover  such  damages  as  will  meet  their  loss  ; 
but  it  is  incompetent  to  set  off  an  unliquidated  claim  of  damages  against  a  liquidated  sum.  That 
would  be  too  wild  a  kind  of  justice.  The  position  of  the  respondents  resisting  this  action  is 
altogether  anomalous  and  irreconcileable  with  the  law  of  England,  for,  by  their  own  statement, 
they,  as  members  of  the  company,  are  themselves  responsible  for  the  very  fraud  which  they  set 
up  as  a  defence;  and  if  the  shareholders  are  guilty,  they  themselves  must  be  equally  so. 

I  I  2 
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Solicitor-General  (Bethell),  and  Anderson^  Q.C.,  for  the  respondents. — It  is  a  mistake  to  say 
that  a  shareholder  cannot  resist  such  an  action,  because  he,  being  one  of  the  company,  is 
necessarily  one  of  the  pursuers.     By  the  law  of  Scotland  the  company  is  a  separate  person,  and 
is  as  much  a  stranger  to  each  of  its  partners  as  any  third  person  is.     The  main  question  is — 
Whether  there  is  here  a  relevant  defence  on  the  record     The  pleadings  are  no  doubt  loose, 
but  the  effect  of  them  is,  that  the  parties  seeking  to  recover  were  guilty  or  fraud  in  inducing  the 
defenders  to  enter  into   the   contract  out  of  which  the  alleged  debt  arose.      Though   the 
appellants  seek  to  make  out  that  the  contract  of  loan  was  distinct  from  that  of  sale,  we  contend 
they  were  one  and  the  same  transaction,  and  it  was  superinduced  by  fraud.      |t  is  said  the 
manager  could  not  bind  the  company  by  any  fraudulent  misrepresentation,  but  the  company, 
being  both  bankers  and  brokers,  and  the  manager  having  authority  to  sell  and  lend,  must 
be  held  to  have  acted  within  the  scope  of  his  authority,  or  in  the  course  of  his  dealing.    The 
company  could  not,  in  the  nature  of  things,  carry  on  this  business  in  person,  but  must  employ 
agents,  and  if  the  agent,  in  the  course  of  his  dealings,  by  fraudulent  misrepresentation,  procure 
a  benefit  to  the  company,  the  latter  cannot  be  allowed  to  profit  by  it,  and  yet  repudiate  the  agency 
and  its  consequences.     The  misrepresentation  partly  consisted  of  statements  made  in  the  annual 
reports  by  the  directors  to  the  company  ;  but,  as  it  was  the  duty  of  the  directors  to  make  these 
reports  correctly,  and  as  the  company  adopted  them  at  their  half  yearly  meetings,  the  company 
must  be  held  bound  by  the  misrepresentations  therein  contained.     If  it  were  once  admitted  that 
a  company  could  not  be  bound  by  the  misrepresentations  of  its  agents  when  dealing  with  the 
public,  there  would  be  no  protection  against  the  grossest  frauds.      This  is  not  a  case  where  the 
company  are  sought  to  be  made  personally  liable  for  the  fraud  of  its  agents,  but  where  they  are 
trying  to  recover  the  money.    These  doctrines  are  assumed  in  Ranger  v.  Great  Western  7?.  Co. 
5  H.  L.  C.  72  ;  Langridge  v.  Levy^  2  M.  &  W.  519 ;  4  M.  &  W.  337  ;   Wontner  v.  Shairp,  4 
Rail.  Gas.  542.      So  in  a  case  somewhat  resembling  this,  viz.  Gerhard  v.  Batesy  2  E.  &  B. 
476.     In  Bumes  v.  Pennell^  6  Bell's  Ap.  541,  the  doctrine  is  also  assumed  ;  for  though  there  the 
law  agent  of  the  company  was  held  to  have  no  authority  to  bind  the  company,  if  he  had  been  a 
director  it  would  have  been  diflferent.     In  short,  the  broad  rule  may  be  laid  down,  that  if  a 
principal  take  the  benefit  of  a  contract  made  by  the  agent*  s  misrepresentation,  he  thereby  adopts 
the  act  of  the  agent,  and  makes  the  fraud  his  own.     The  case  of  Comfoot  v.  Fowke  was  a  strong 
one,  and  if  it  were  not  that  the  decision  turned  chiefly  on  the  form  of  the  plea,  it  could  not  be 
upheld  as  sound.     In  Fuller  v.  Wilson,  3  Q.  B.  58,  it  was  held  that  the  party  defrauded  may 
maintain  an  action  against  the  principal,  though  the  agent  did  not  know  the  representation  he 
made  to  be  false,  and  for  that  purpose  the  principal  and  agent  were  identified.     The  cases  of 
Brown  v.  Syme,  12  S.  536/  Graham  v.  North  British  Bank,  12  D.  907 ;  Advocate-General  v. 
Grant,  15  D.  980,  all  proceed  on  the  same  principle,  and  go  further  than  the  law  of  England  in 
making  a  principal  liable  for  the  misrepresentation  of  the  agent.     It  is  said  our  remedy  is  across 
action  against  the  director  and  manager ;  but  as  the  Court  of  Session  is  a  Court  of  equity  as 
well  as  law,  complete  justice  may  be  done  in  the  same  action. 

Sir  F.  Kelly  replied. — We  rely  on  this,  that  there  is  no  allegation  that  the  manager  made  any 
representation  which  he  knew  to  be  false ;  far  less  that  the  company  made  such  a  representation. 
The  facts  set  forth  rather  shew  that  the  company  believed  their  reports  to  be  true.  The  cases 
cited  on  the  other  side  do  not  apply.  No  answer  has  been  given  to  the  argument,  that  the 
defenders  seek  to  keep  the  shares,  and  yet  refuse  to  pay  the  price. 

[Lord  St.  Leonards. — The  Court  of  Session  is  a  Court  of  law  and  equity,  and  could  set  aside 
the  contract,  and  make  it  a  condition  that  the  defenders  should  transfer  the  legal  interest.  A 
defendant  seeking  equity  must  do  equity.] 

But  that  could  not  be  done  on  this  record.  An  action  of  reduction  would  be  necessary  to  set 
aside  the  contract.  The  shares  still  belong,  in  point  of  law,  to  the  defenders.  Moreover,  it  is 
sought  to  set  off  the  damages  against  the  liquidated  demand,  which  is  incompetent,  and  yet  the 
respondents  do  not  ask  the  contract  to  be  set  aside. 

Cur,  adv,  vult. 

Lord  Chancellor  Cranworth. — My  Lords,  this  was  was  an  action  brought  in  the  month 
of  August  1848  by  certain  members  of  the  National  Exchange  Company,  to  recover  from  the 
defenders  the  sum  of  ;£6oo,  with  interest,  and  certain  small  charges,  being,  as  they  allege,  money 
advanced  by  them,  in  order  to  enable  the  defendants  to  purchase  240  shares  in  the  company 
of  the  appellants.  There  is  no  doubt  that  the  purchase  of  these  shares  was  made  by  the 
company — that  it  was  made  upon  the  account  of  the  defenders,  and  made  out  of  the  fimds  of  the 
company  ;  and  the  simple  case  made  by  the  pursuers,  the  now  appellants,  is,  that  this  was  a  loan 
of  money,  or  in  the  nature  of  a  loan  of  money,  by  them,  the  company,  to  the  defenders,  and  that 
that  money  has  never  been  repaid,  and  therefore  the  company  seek  to  recover  the  repayment  of 
that  money,  with  interest,  and  certain  expenses.  Inasmuch  as  there  is  no  doubt  that  the  advance 
of  money  was  made,  the  case  so  stated  undoubtedly  presents  a  prima  facie  case  on  the  part  of 
the  pursuers. 
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Defences  were  put  in  in  the  Court  below  to  this  claim,  and  the  question  is,  whether  those 
defences  made  a  relevant  case  of  defence.  Beyond  deciding  that  that  was  a  relevant  case  of 
defence,  certain  issues  were  proposed  to  be  tried,  as  the  result  of  the  defenders  having  stated 
that  primd  facie  case.  Whether  these  were  proper  issues  or  not  is  not  the  question  for  your 
Lordships  to  decide.  The  single  question  upon  which  your  Lordships  are  called  to  adjudicate 
is  this,  whether  the  Court  of  Session  were  right  in  holding  that  the  statements  put  in  by  the 
defenders  constituted  a  relevant  defence  to  the  case  made  by  the  pursuers. 

The  case  made  by  way  of  defence  is,  that  this  advance  of  money  was  made  by  the  company 
under  circumstances  which  disentitled  the  pursuers  to  take  it  as  having  created  any  debt  due  to 
them  from  the  defenders ;  for  they  say,  that,  shortly  previous  to  the  advance,  the  company,  by 
their  directors,  had  fraudulently  represented  to  the  defenders,  that  the  affairs  of  the  company 
were  in  a  flourishing  state,  whereas  they  were  insolvent,  or  nearly  so.  The  statements  upon  that 
subject  are  as  follow: — "At  the  first  annual  meeting,  held  on  the  17th  September  1846,  (the 
transaction  in  question  being  in  October  1847,)  the  shareholders  were  presented  with  a  report, 
bearing  that  the  compan/s  affairs  were  in  a  prosperous  state,  and  that  the  directors,  availing 
themselves  of  the  discretion  allowed  by  the  supplementary  contract,  had  resolved  to  declare  a 
dividend  of  j£8  dr.  M,  per  cent.,  which  was  accordingly  paid."  "The  second  annual  meeting 
was  held  on  the  i6th  September  1847,  (which  was  shortly  before  the  transaction  in  question,) 
when  a  report  was  submitted,  representing  that  there  were  funds  sufficient  to  pay  a  dividend  of 
8  per  cent.,  leaving  reserved  profits  to  an  amount  exceeding  ;^55oo."  The  statement  goes  on  to 
say — "  this  report  was  entirely  delusive.'*  In  fact  the  statement  amounts  to  this,  that  that  was  a 
fraudulent  misrepresentation. 

Then  the  defenders  say,  that  that  fraudulent  misrepresentation  having  been  made  shortly 
before  their  advance,  that  the  affairs  of  the  company  were  in  this  flourishing  state,  whereas  they 
were  insolvent — that  being  a  fraudulent  and  concocted  report  upon  the  part  of  the  company,  it 
induced  them  to  enter  into  this  transaction,  into  which  they  would  not  otherwise  have  entered  ; 
and,  secondly,  they  say,  that  the  company,  by  their  manager,  urged  the  defenders  to  make  the 
purchase,  and  offered,  if  they  would  do  so,  to  advance  the  money,  and  to  take  the  shares  as  a 
security  for  the  repayment,  and  that  they  would  not  enforce  payment  till  the  shares  could  be  sold 
at  a  profit. 

Now  the  question  is,  whether  any  relevant  defence  is  stated  by  means  of  this  statement  on  this 
record  ?  The  Court  of  Session  held  that  there  was,  and  proceeded  to  settle  the  issues.  I  have 
already  remarked  that  we  have  not  to  decide  as  to  the  issues,  but  only  whether  a  relevant  defence 
is  stated.  Undoubtedly,  if  the  contract  sued  on  was  obtained  by  fraudulent  misrepresentations 
on  the  part  of  the  plaintiffs,  no  action  can  be  sustained  either  in  Scotland  or  in  this  country,  or, 
indeed,  in  any  country  governed  by  any  known  system  of  law.  I  need  not  travel  to  other 
countries ;  but  certainly  in  this  country  and  in  Scotland,  a  contract  obtained  by  fraud  may  be 
treated  as  being  no  contract  at  all. 

The  plaintiffs  say,  however,  that  no  such  case  is  made — First,  because  the  fraud  alleged  was 
not  a  fraud  leading  to  the  contract  sued  on,  that  is,  the  loan.  What  is  sued  on  is  the  loan  ; 
whereas  the  plaintiffs  say,  that  the  fraud,  even  if  there  were  a  fraud  on  the  part  of  the  plaintiffs, 
was  not  a  contract  leading  to  the  loan,  but  a  contract  inducing  the  persons  who  had  borrowed  to 
apply  the  money  in  purchasing  something  at  an  exorbitant  price,  in  consequence  of  a  fraudulent 
representation,  supposing  the  price  not  to  be  exorbitant,  which  they  would  not  have  done,  had  it 
not  been  for  the  fraudulent  representation.  But  they  say  that  does  not  affect  the  loan ;  that  was 
an  independent  transaction,  which  was  unconnected  with  the  fraud.  Secondly,  they  say  that  no 
fraud  is  alleged  against  the  plaintiffs,  but  only  against  the  directors,  which  was  a  fraud  upon  the 
plaintiffs,  and  not  a  fraud  by  the  plaintiffs.  And,  thirdly,  they  say,  supposing  those  difficulties 
were  all  removed,  still  that  the  alleged  fraud  is  not  stated  with  sufficient  precision,  and  is  merely 
a  general  allegation  of  falsehood,  which  it  is  impossible  to  meet. 

Now,  in  order  to  consider  the  first  proposition,  namely,  that  there  is  a  relevant  case  of  defence 
stated,  independently  of  any  allegation  of  fraud,  I  wish  to  consider  the  case  as  it  would  have 
stood,  if  these  pursuers,  instead  of  being  a  joint  stock  company,  had  been  a  mere  association  of 
two  or  three  individuals,  or  a  single  individual  or  banker.  Then  is  there  any  relevant  defence 
if  he  had  been  sued  ? 

I  must  confess  this  case  is  one  in  which  my  opinion  has  fluctuated  from  time  to  time  ver>' 
much  in  the  course  of  the  arguments ;  but  I  have,  after  much  deliberation,  come  to  the  con- 
clusion, that,  quite  independently  of  this  statement  of  fraud,  a  relevant  defence  is  here  stated, 
which  entitles  the  defenders  to  resist  the  demand,  even  supposing  that  there  had  been  no  question 
of  directors,  no  question  of  manager,  but  that  this  had  been  a  single  suit  by  a  single  person 
carrying  on  business.  I  come  to  that  conclusion  for  this  reason  : — I  think  that  the  real  result  of 
this  statement  is  not  that  there  was  a  loan  at  all.  The  whole  transaction  must  be  stated  together. 
What  really  took  place  was  this,  that  the  plaintiffs  (I  will  suppose  they  were  merely  two  individ- 
uals carrying  on  business  in  partnership  as  bankers  and  as  brokers)  say  to  the  defenders — There 
are  certain  matters  in  the  market  which  may  be  purchased,  and  which  are  worth  5ar.  a  share. 
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Now,  I  D?ill  assume  it  was  very  much  for  their  own  interest  that  they  should  be  purchased,  but 
whether  they  made  any  misrepresentation  or  not,  what  they  really  say  to  the  defenders  upon  this 
statement  is  this — If  you  wish  to  purchase  these  shares,  we  have  such  confidence  in  their  value, 
that,  if  you  like  it,  we  will,  as  your  agents,  make  the  purchase,  advance  the  money,  take  the 
shares  ourselves,  and  hold  them,  and  not  call  upon  you  for  payment  until  they  can  be  sold  at  a 
profit. 

I  think  that  is  the  legitimate  construction  of  the  following  statement  by  the  defenders : — **  About 
the  month  of  October  1847,  before  the  shareholders  were  aware  of  the  true  condition  of  the 
company's  affairs,  the  defenders  were  urgently  solicited  by  Mr.  Barlow,  the  manager,  to  purchase 
additional  shares  of  the  company's  stock.  At  that  period  the  shares  began  to  fall  in  the  market, 
and  the  directors  of  the  company  were  most  anxious  to  keep  them  up,  and  counteract  certain 
rumours  unfavourable  to  the  stability  of  the  concern  which  were  beginning  to  get  into  circulation. 
The  manager  (which,  I  take  it,  must  in  this  case  be  the  same  as  the  company)  assured  the 
defenders  that  the  company  would  advance  the  necessary  funds  for  purchasing  the  shares,  and 
that  the  stock  would  be  held  (/.  ^.,  by  the  company  who  advanced  the  money)  until  it  could  be 
sold  at  a  profit,  without  the  defenders  being  called  upon  for  any  contribution  in  money."  Well, 
what  does  that  amount  to  ?  I  wish  to  induce  you  to  purchase  certain  shares.  In  order  to  do  that, 
so  great  is  my  confidence  in  the  value  of  those  shares,  that,  if  you  will  let  me,  as  your  agent, 
make  the  purchase,  I  will  make  the  purchase  for  you  out  of  my  money,  and  not  call  upon  you  for 
repayment,  but  take  the  shares,  and  keep  them  till  they  can  be  sold  at  a  profit,  when  of  course 
they  would  pay  for  themselves,  and  whatever  was  the  profit  would  go  to  the  purchaser. 

Now,  suppose  there  were  no  other  defence  than  that,  I  confess,  having  turned  the  thing  over 
and  over  again  in  my  mind,  I  think  that  is  a  relevant  defence,  because,  in  truth,  it  negatives  the 
assumption,  which  has  been  proceeded  on  all  along,  that  this  was  a  loan.  A  loan  means  in 
ordinary  parlance  an  advance  of  money,  upon  a  contract  to  repay  it  at  the  will  of  the  lender. 
There  was  no  such  contract  at  all  here,  because  the  real  meaning  of  this  was  (assuming  the 
statement  to  be  accurate)  not  that  there  should  be  a  right  on  the  part  of  the  persons  who  made 
the  purchase — the  company — to  call  for  the  repayment  of  the  money  when  it  should  be  their 
pleasurei>so  to  do,  but  that  they  should  hold  the  shares  which,  by  their  representation,  they  were 
confident  would  rise,  and  sell  at  a  profit,  and  then  sell  them,  putting  so  much  money  into  the 
pocket  of  the  persons  for  whom  they  were  thus  acting  as  agents.  Now,  that  may  seem  a  short 
cut  to  a  conclusion  in  this  case,  but  I  confess,  that,  having  thought  the  thing  over  and  over 
again,  I  can  see  no  answer  to  it.  It  appears  to  me  that,  independently  of  the  questions  which 
have  been  raised  about  fraud,  and  as  to  how  far  the  company  are  bound  by  any  representations 
by  the  directors,  and  how  far  these  are  proper  averments  of  fraud — I  say,  quite  independently  of 
those  questions,  the  statements  contained  in  the  defence  constitute,  as  it  appears  to  me,  a  good, 
valid,  and  relevant  defence  to. the  action. 

Then  this  would  seem  to  render  it  unnecessary  to  consider  the  other  matters  which  have  been 
so  elaborately  argued,  if  I  am  right  in  saying  that  the  whole  was  one  transaction  ;  that  there 
never  was  really  a  loan,  in  the  ordinary  sense  of  the  word  ;  that  there  was  merely  a  purchase  as 
agents  for  the  defenders,  upon  a  special  contract  for  being  repaid  only  in  a  particular  manner, 
which  does  not  constitute  a  loan  to  warrant  this  action.  But  I  should  be  extremely  reluctant  to 
let  the  case  fall  through,  as  it  were,  upon  that  short  and  summary  statement,  without  explaining, 
to  some  extent,  what  my  views  would  have  been  in  this  case,  and  what  they  are,  supposing  that 
were  not  a  relevant  defence. 

Now  upon  this  part  of  the  case  I  have  also  had,  from  time  to  time,  the  greatest  fluctuation  of 
opinion.  The  defences  which  have  been  insisted  upon  are,  first,  that  the  contract  sued  on  was 
not  a  contract  arising  out  of  the  alleged  fraud  and  misrepresentation.  I  quite  agree  that,  in 
order  to  vitiate  a  contract  and  to  make  it  a  nulHty  by  reason  of  fraud,  it  must  be  a  fratid  accord- 
ing to  the  language  which  has  been  so  often  quoted,  dans  locum  contractui—^zx.  is  to  say, 
that  as  to  the  contract  in  question,  if  the  pursuers  were  right  in  saying  that  the  loan  was  one 
independent  transaction,  and  the  purchase  another  independent  transaction,  the  circumstance 
that  the  defenders  had  been  induced  by  the  fraud  of  the  lender?  to  make  the  alleged 
fraudulent  purchase  would  not  vitiate  the  transaction  -of  the  loan.  I  quite  accede  to  l^at 
argument.  I  think,  that  if  I  fraudulently  represent  to  another  that  something  in  the  market 
is  worth  ;f  100,  when  I  know  it  is  not  worth  100  pence,  and  he  says — Upon  the  faith  of  your 
representation,  I  will  make  the  purchase,  but  I  have  not  the  money ;  and  if  I  say — "  Very 
well,  I  will  lend  you  the  money,''  I  do  not  think,  that  upon  that  loan  of  money,  when  the  time 
came  at  which  I  was  entitled,  according  to  the  contract  respecting  the  loan,  to  sue  for  the 
money,  the  party  who  had  borrowed  could  say  as  a  defence  to  my  action — I  should  not  have 
borrowed  this  money  of  you,  if  you  had  not  told  me  that  the  mode  in  which  I  was  going  to  apply 
the  money  was  a  lucrative  instead  of  being  a  disastrous  purchase.  I  think  that  would  not  have 
been  a  dolus  dans  locum  coniractui.  The  proper  remedy  in  such  a  case  would  have  been,  that 
the  party  who  lent  the  money  should  recover  the  loan,  and  the  person  who  had  borrowed  would 
have  a  right  of  action  to  recover,  by  way  of  damages,  against  the  lender,  whatever  damage  he 
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had  incurred  by  having  been  fraudulently  induced  by  his  falsehoods  to  invest  the  money  in  an 
improper  mode.  I  think  that  coiu*se  would  certainly  do  complete  justice.  I  do  not  think  any 
other  course  would  do  complete  justice  in  such  a  case,  because,  supposing  that,  instead  of  a  loan 
of  the  exact  sum,  the  purchaser  had  said — "  This  will  cost  ;£6oo,  and  I  want  some  money  for 
some  other  purposes  ;  if  you  will  lend  me  ;£iooo,  I  will  make  that  purchase" — that  would  have 
been  equally  a  fraudulent  misrepresentation,  and  a  fraudulent  misrepresentation  that,  in  one 
sense,  led  to  the  loan.  But  nobody  could  say  that  the  lender  could  not  recover  any  portion  of 
the  £\ooo  in  such  a  case.  There  are  no  means  that  I  can  see  of  apportioning  the  loan  so  made. 
The  answer  would  have  been  in  that  case,  as  in  this,  if  they  had  been  separate  transactions — 
"  You,  the  lender,  will  recover  your  money  ;  and  the  person,  who  was  fraudulently  led  by  you  to 
invest  that  money  in  a  mode  in  which  he  would  not  have  invested  it  but  for  your  fraud,  must 
recover  in  an  action  of  fraud,  or  an  action  of  that  nature,  against  the  person  who  so  deceived 
him.*' 

Now  that  I  take  to  be  the  law  both  of  Scotland  and  of  England,  and,  I  should  think,  of  most 
civilized  countries.  It  was  urged  by  the  learned  Solicitor-General,  that  justice  might  be  done 
by  forcing  the  contract  upon  the  person  who  had  lent  the  money.  I  do  not  think  that  would  be 
the  correct  mode.  I  know  no  principle  nor  authority  that  could  enable  him  to  do  that.  It  would 
be  setting  off  against  a  liquidated  demand  something  that  may  be  recovered  of  the  nature  of 
unliquidated  damages.  I  think,  that  not  only  by  the  law  of  England  and  of  Scotland,  but  by  the 
law  of  other  civilized  countries,  that  cannot  be  done.  The  inconvenience  of  it  would  be  excessive. 
If  a  person  has  an  actual  liquidated  money  demand  which  he  seeks  to  enforce,  the  amount 
undisputed,  and  there  being  no  question  at  all  of  the  damage,  itswould  be  monstrously  unjust,  or 
might  be  monstrously  unjust  to  him,  to  involve  him  in  a  question,  wbether  the  person  who  is 
bound  to  pay  him  that  liquidated  sum  may  or  may  not  have  a  right  of  action  against  him  upon 
some  entirely  collateral  matter,  in  respect  of  some  damage  on  account  of  which  he  may  have  a 
right  of  action  for  a  fraudulent  misrepresentation,  or  for  an  assault,  or  for  a  trespass,  or  any 
other  of  those  various  wrongs  which  may  be  inflicted  upon  the  man,  and  for  which  he  may  be 
entitled  to  compensation.  It  is  clear,  in  my  opinion,  that  that  cannot  be  the  case  either  by  the 
law  of  England  or  the  law  of  Scotland,  or,  as  I  believe,  of  any  other  country. 

Again,  to  attempt  to  force  the  lender  of  the  money  to  take  to  the  purchase,  as  it  is  said,  might 
cause  the  greatest  injustice.  There  might  be  cases  in  which  that  might  do  justice,  but  there 
might  be  cases  in  which  it  would  be  very  unjust.  Suppose,  for  instance,  the  purchase  had  been 
of  a  much  larger  quantity,  and  suppose  the  person  had  only  borrowed  a  portion  of  the  money — 
suppose  that  in  this  case  he  had  borrowed  only  £yoOy  is  the  lender  of  the  money  to  take  to  the 
whole?  In  short,  it  appears  to  me  to  be  conclusive,  that,  neither  upon  principle  nor  upon 
authority,  could  there  be  anything  to  warrant  such  a  course  as  that.  Therefore  I  am  of  opinion, 
that  if  the  loan  and  the  purchase  had  been  independent  transactions,  then  I  should  have  agreed 
with  the  appellants  that  the  dolus  was  not  a  dolus  dans  locum  contractuu  But,  as  I  have  already 
stated,  I  think  there  was  no  loan  independently  of  the  purchase.  I  think  that  the  transaction 
cannot  be  properly  described  as  a  loan.  The  company  wished  to  induce  the  defenders  to  pur- 
chase the  shares,  and  for  that  purpose  they  made  a  fraudulent  misrepresentation,  under  which 
they  offered  to  make  the  purchase  for  them  on  the  terms  I  have  already  mentioned.  I  think  that 
this  makes  the  advance  or  money  not  an  independent  loan,  but  a  part  of  the  machinery  forgiving 
effect  to  the  fraud. 

But  then  it  was  said,  that,  taking  that  to  be  so,  still  there  was  no  fraud  on  the  part  of  the 
company ;  the  fraud,  it  was  said,  was  a  fraud  by  the  directors,  and  not  a  fraud  by  the  company ; 
that  in  fact  the  company  were  not  deceivers,  but  were  deceived.  Now  upon  that  subject  I  will 
remark,  that  the  directors  of  this  company  appear,  on  this  record,  to  have  had  the  duty  of  super- 
intending, directing,  managing,  and  transacting  the  whole  business  and  concerns  of  the  company. 
Part  of  that  duty  was  to  make  an  annual  report  as  to  the  state  of  the  concern,  and  say  it  was  a 
part  of  their  duty,  and  they  are  stated  to  have  done  it,  as  we  know  it  is  the  invariable  custom. 
I  must  assume  that.  I  do  not  see  that  that  portion  of  the  deed  is  qvoted,  but  I  take  it  for  granted 
that  there  can  be  no  doubt  about  it,  that  it  was  a  part  of  their  duty  to  make  annual  reports 
respecting  the  state  of  the  concern,  and,  of  course,  to  make  correct  and  honest  reports.  Now, 
for  the  present  purpose  I  will  assume  that,  in  order  to  raise  the  value  of  the  company,  and  of  the 
particular  shares  held  by  the  company,  they  fraudulently  misrepresented  the  real  state  of  the 
concern,  the  real  amount  of  its  assets,  and  the  real  amount  of  the  demands  upon  it.  The  question 
is,  what  is  the  consequence  of  the  company  receiving  such  a  report  (if  you  can  separate  the 
company  from  the  directors)  and  publishing  it  to  the  world  ?  I  confess,  my  Lords,  tnat,  in  my 
opinion,  from  the  nature  of  things,  and  from  the  exigencies  of  society,  that  must  be  taken,  as 
between  the  company  and  third  persons,  to  be  a  representation  of  the  company.  The  company, 
as  an  abstract  being,  can  represent  or  do  nothing.  It  can  only  act  by  its  managers  in  its 
ordinary  transactions,  or  by  its  directors  or  agents,  where  there  are  duties  to  be  performed  by 
the  directors  in  other  matters.  When,  therefore,  the  directors,  in  the  discharge  of  their  duty, 
fraudulently,  (for  I  assume  this  to  be  so,)  for  the  purpose  of  misleading  others  as  to  the  state  of 
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the  concerns  of  the  company,  represent  the  company  to  be  in  a  different  state  from  that  in 
which  they  know  it  to  be,  and  the  persons  to  whom  that  is  addressed  act  upon  it  in  the  belief 
that  it  is  true,  I  cannot  think  that  society  can  go  on  without  treating  that  as  a  misrepresentation 
by  the  company,  otherwise  companies  of  this  kind  would  be  in  this  extraordinary  predica- 
ment, that  they  might  employ,  nay,  must  employ,  agents  to  carry  on  their  concerns,  and  that 
those  agents  might  make  representations,  be  they  never  so  false  and  never  so  fraudulent,  and 
yet,  nevertheless,  that  the  company  may  and  must  benefit  by  these  representations,  without  being 
at  all  capable  of  being  in  fact  told,  That  is  your  fraud  ;  because  the  company  can  act  in  no  other 
way  than  by  its  directors. 

It  was  plausibly  urged  that  these  reports  were  not  made  by  the  company,  but  to  the  company. 
In  form  that  is  so.  No  doubt  they  are  reports  made  to  the  company,  but  I  assume  for  the  present 
that  they  were  made  to  the  company  under  such  circumstances  that  what  they  so  report  is  known, 
and  intended  to  be  known,  not  only  to  the  shareholders,  but  to  all  persons  who  may  be  minded 
to  be  shareholders,  just  as  if  they  were  published  to  the  world.  I  repeat  that  I  think  the  exigencies 
of  society  demand  that  the  reports  so  made  and  so  circulated  should  be  deemed  to  be  the  reports 
of  the  company. 

It  was  pressed  upon  us  that  the  contrary  doctrine  had  been  held  in  a  case  decided  by  your 
Lordships — Burnes  v.  Pennell.  With  every  word  of  that  decision  I  most  entirely  agree,  as  it 
would  be  my  duty  to  do,  even  if  I  did  not  go  along  with  the  reasoning.  But  I  go  along  with  the 
reasoning.  There  the  representation  was  made  by  a  person  who  knew  the  subject  matter  he  was 
representing,  but  had  no  duty  to  perform  towards  the  company,  he  being  just  in  the  same  position 
towards  the  company,  as  if  he  had  been  a  mere  stranger.  It  was  the  duty  of  the  directors  to 
make  a  report  shewing  correctly  the  state  of  the  company.  It  was  no  duty  of  Mr.  Gilmour,  in 
that  case  of  Burnes  v.  Pennell^  to  make  any  representation  at  all — as  to  that  which  he  did  repre- 
sent, he  was  a  mere  law  agent  or  solicitor  of  the  company.  He,  therefore,  was  speaking  quite 
ultra  vires  when  he  made  any  such  representation,  and  to  have  bound  the  company  by  what  he 
so  said  would  have  been  an  act  of  very  gross  injustice. 

I  think,  therefore,  that  even  if  there  had  not  been  the  grounds  to  which  I  have  already  adverted, 
it  must  1>B  taken  that  the  representation  of  the  state  of  the  company  made  by  the  directors  in 
their  reports,  supposing  them  to  have  been  circulated  by  the  authority  of  the  company — that  is, 
by  the  directors  (for  they  were  the  very  persons  to  decide  what  was  to  be  done  with  the  reports) 
— must  be  taken  as  being  a  representation  made  by  the  company  to  any  person  to  whom  such 
representation  was  made  by  the  directors.  Therefore,  if  it  bfe  a  fact  to  be  collected  from  these 
statements  that  there  were  fraudulent  misrepresentations  made  by  the  directors  in  their  annual 
reports  to  the  company,  and  they  were  (as  they  may  be  assumed  from  these  pleadings  to  have 
been)  circulated  so  as  to  mislead  the  defenders,  I  think  that  must  be  taken  as  being  the  fraud  of 
the  company. 

Now  it  was  said  that  the  persons  imposed  upon  were  the  company;  that  the  company  were 
the  parties  imposed  upon,  and  not  imposing,  and  that  these  particular  defenders  were  themselves 
part  of  those  persons  who  were  so  imposed  upon,  because  they  were  themselves  the  owners  of 
I  ICO  odd  shares  in  the  company  previously  to  this  purchase.  I  do  not  think  that,  even  by  the 
law  of  England,  the  circumstance  that  the  person  was  already  a  shareholder  would  have  made 
any  difference  in  a  transaction  of  this  sort.  I  do  not  wish  to  bind  myself  on  that  subject  conclu- 
sively with  respect  to  the  law  of  this  country,  but  certainly  by  the  law  of  Scotland,  a  shareholder, 
even  in  an  ordinary  partnership,  is  considered  as  having  a  distinct  identity  from  the  partnership. 
We  see  continually  in  pleadings  in  actions,  that  both  the  partnership  and  the  individuals  sue  or 
are  sued  as  being  independent  parties.  It  is  quite  clear  to  my  mind,  that  the  individual  share- 
holders or  partners  have  a  right,  in  a  transaction  of  this  sort,  to  treat  themselves  as  something 
different  from  the  company,  even  if  that  could  not  have  been  the  case,  according  to  the  law  <rf 
England.  Therefore  I  come  to  this  conclusion,  that  if  the  directors,  in  the  discharge  of  their 
duty  of  making  these  annual  reports,  and  giving  a  correct  representation  as  to  the  state  of  the 
funds  of  the  company,  fraudulently  and  with  a  view  to  raise  the  value  of  the  shares  of  the  company 
in  their  annual  reports,  misrepresent  what  the  state  of  the  company  is  under  such  circumstances, 
that  third  persons,  or  even  shareholders,  (whom  for  this  purpose  we  may  treat  as  third  persons,) 
are  deceived,  and  act  upon  that  misrepresentation,  the  persons  so  deceived,  and  so  acting,  have 
a  right  to  treat  themselves  as  having  been  fraudulently  deceived  by  the  company. 

Then  that  brings  me  to  the  last  question  in  this  case,  which  is  this — Whether  or  not  the  fact 
of  this  fraud  is  sufficiently  stated,  so  as  to  constitute  a  relevant  defence  ?  I  wish  I  could  satis- 
factorily come  to  the  conclusion  that  it  would  be  safe  for  your  Lordships  to  decide  that  it  is  not 
relevantly  stated.  Because,  I  must  remark  upon  the  case,  as  I  have  frequently  had  occasion  to 
remark  in  other  cases,  that  it  is  most  lamentable  that  the  pleadings  in  Scotland  are  conducted 
in  so  very  loose  and  vague  a  manner,  that  when  your  Lordships  are  called  upon  to  adjudicate 
upon  the  rights  of  parties,  half  your  time  is  occupied  not  in  deciding  what  the  law  is,  but  in  de- 
ciding whether  the  facts  are  so  stated  that  your  Lordships  have  before  you  the  means  of  deciding 
what  the  law  is.     I  wish  I  could  come  satisfactorily  to  the  conclusion  that  this  was  not  relevantly 
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stated.  But,  after  all,  your  Lordships  have  always  been  in  the  habit  of  saying,  that  on  matters 
which  are  rather  matters  of  practice  than  of  law,  your  Lordships  are  very  reluctant  to  interfere 
with  the  decisions  of  the  Judges  of  the  Court  of  Session,  who,  it  is  idle  to  deny,  must  be  more 
familiar  with  what  is  their  own  practice  than  your  Lordships  can  pretend  to  be.  And  in  this 
case  the  Judges  seem  to  me  to  have  been  decidedly  of  opinion,  without  any  sort  of  hesitation 
upon  this  point,  that  this  is  relevantly  pleaded. 

Now  the  mode  in  which  it  is  stated  is  this.  I  will  not  allude  to  the  statement  at  the  meeting 
of  1846,  for  that  was  so  long  before  the  purchase  that  it  may  be  dismissed.  But  it  is  stated,  that 
on  the  1 6th  of  September  1847,  about  a  month  before  the  transaction  in  question,  when  what 
took  place  may  be  reasonably  supposed  to  have  influenced  the  parties  in  their  estimate  of  the 
value  of  the  shares,  a  report  was  submitted  representing  that  there  were  funds  sufficient  to  pay  a 
dividend  of  8  per  cent.,  leaving  reserved  as  profit  an  amount  exceeding  ;£55oo,  and  that  report, 
they  go" on  to  say,  was  entirely  delusive;  that  no  sufficient  allowance  had  been  made  for  bad 
debts,  and  so  on.  Then  it  is  stated  that  the  shareholders  began  to  suspect  that  there  was  some 
fraud.  Then  comes  the  statement,  which  I  have  already  mentioned,  as  to  the  inducement  to 
these  persons  to  purchase,  and  then  it  is  said,  "  the  defenders  were  prevailed  upon  to  enter  into 
this  transaction  by  gross  fraud  and  misrepresentation.  The  reports  of  the  directors  and  the 
statements  of  their  manager  were  a  tissue  of  falsehoods ;  and  at  the  time  when  the  company 
undertook  to  act  as  brokers  for  the  defenders,  and  to  advance  the  price  of  the  stock,  they  con- 
cealed the  fact  that  the  affairs  of  the  company  were  utterly  desperate,  and  that  the  stock  which 
they  professed  to  purchase  was  of  no  value,  and  might  entail  a  serious  loss  on  those  who 
acquired  it.'* 

Now,  undoubtedly,  popularly  reading  that,  you  would  have  no  hesitation  in  saying  this  is 
clearly  represented  to  be  a  fraud,  because  it  is  said  that  the  directors  represented  the  state  of  the 
concern  to  be  flourishing,  and  that  this  statement  was  a  tissue  of  falsehoods,  and  that  they  con- 
cealed the  fact  of  the  insolvency  of  the  company,  knowing  it  to  be  insolvent,  and  pretending  that 
the  shares  were  of  value  when  they  knew  them  to  be  of  no  value,  and  that  thereby  the  defenders 
were  induced  to  make  the  purchase.  I  feel  that  that  would  not  be  a  mode  in  which,  in  this 
country,  we  should  like  to  see  allegations  of  fraud  dealt  with.  It  would  be  infinitely  more 
satisfactory  to  have  it  distinctly  alleged  what  it  was  that  they  stated,  and  what  it  was  that  was 
untrue,  because  then  you  would  have  something  which  you  could  readily  grapple  with.  At  the 
same  time,  I  confess  that  I  do  not  feel  sufficient  confidence  in  my  notion,  that  this  is  at  least  a 
very  inexpedient  mode  of  stating  the  case,  to  oppose  the  finding  of  the  Judges  below  unanimously 
upon  that  subject — that  it  was  a  sufficient  mode  of  stating  the  case.  But  in  the  view  which  I 
have  taken  of  this  case,  I  need  not  repeat  to  your  Lordships  that  it  will  be  unnecessary  for  me  to 
go  into  all  these  questions,  because  I  think  the  ground  of  defence  made  upon  the  9th  statement  is 
sufficient,  independently  of  all  these  considerations.  Having,  as  I  fairly  confess,  at  first  been 
strongly  of  opinion,  that  this  was  not  sufficiently  stated,  and,  moreover,  very  much  doubting  whether 
the  company  could  be  bound  by  the  statement  of  the  directors,  yet,  upon  sitting  down  quietly  to 
write  upon  it,  and  considering  it,  to  see  in  what  way  this  case  ought  to  be  put,  I  confess  I  con- 
vince myself,  that,  independendy  of  the  view  which  I  have  already  stated  to  your  Lordships,  I 
should  be  prepared  to  decide  against  this  appeal,  even  if  there  had  not  been  these  other  consider- 
ations. I  think  that,  independently  of  these,  the  Court  of  Session  came  to  a  correct  conclusion ; 
so  that  if  there  had  not  been  that  ground  upon  which  to  rest  my  judgment,  I  still  should  think 
that  this  is  a  case  in  which  the  decision  of  the  Court  of  Session  ought  to  be  affirmed ;  and  I 
therefore  move  your  Lordships  that  this  appeal  be  dismissed. 

Lord  Brougham. — My  Lords,  I,  as  weU  iis  my  noble  and  learned  friend,have  had  very  grave 
doubts,  to  say  the  least  of  it,  during  the  course  of  the  argument,  and  since  it  closed,  in  considering 
the  result  of  it,  as  to  whether  this  decree  of  the  Court  of  Session  could  be  affirmed.  In  the  first 
place,  I  go  along  with  my  noble  and  learned  friend  in  lamenting  that  this  lax  course  of  pleading 
should  still  be  persisted  in  by  the  Court  below.  It  is,  no  doubt,  to  be  taken  somewhat  as  a 
matter  of  practice,  according  to  the  remark  of  my  noble  and  learned  friend ;  and  when  you  find 
the  Court  below  unanimously  approving,  or  at  least  not  disapproving,  of  the  course  which  the 
pleadings  have  taken,  it  would  be  going  far  to  say  that  we,  in  a  matter  which  is  very  much  a 
matter  of  practice  no  doubt,  would  reverse  their  judgment  upon  the  ground  of  these  pleadings 
being  radically  defective.  At  the  same  time  permit  me  to  add,  in  entire  agreement  with  the 
opinion  of  my  noble  and  learned  friend,  that  if  it  is  the  practice  below,  it  is  mala  praxis.  And 
this  is  not  the  first  nor  the  tenth  time  that  we  have  here  complained  of  the  laxity  of  those  plead- 
ings below.  Indeed,  I  well  remember  a  case  that  occurred  somewhere  about  five  years  ago,  of 
Irvine  v.  Kirkpatrick,  when  we  were  referred  to  a  course  of  pleadings  as  the  practice  in  the 
Court  below,  and  when  various  instances  of  that  having  been  pursued  were  pressed  upon  our 
attention,  upon  examining  those  instances  we  found  that  there  was  not  one  of  them  supported 
by  any  judicial  decision,  or  even  by  any  judicial  dictum  in  the  Court  below,  much  less  in  the 
Court  above.  We  were  referred  to  cases — no  doubt  these  cases  exist  in  books — ^and  no  doubt 
in  these  cases  it  was  to  be  found,  that  that  course  of  practice  and  pleading  had  been  pursued ; 
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but  we  found  not  one  single  authority,  even  in  the  dictum  of  the  Judge,  sanctioning  the  practice 
in  those  cases  to  which  we  had  been  referred. 

I  take  it,  however,  that  we  are  now,  in  this  case,  to  be  satisfied  with -the  allegations  as  being 
sufficiently  distinct,  because  the  Court  below  have  held  that  they  are  not  open  to  objection,  and 
that,  in  effect,  fraud  is  to  be  alleged  thus — not  by  stating  that  representations  were  madeby  A  to 
B,  which  form  the  ground  of  the  contract  between  them,  and  that  they  were  so  and  so,  (stating  the 
substance  of  the  misrepresentation,)  and  that  the  said  misrepresentation  was  untrue,  because  in 
truth  and  in  fact  so  and  so  took  place,  or  so  and  so  was  the  fact,  instead  of  that  which  was  stated 
— instead  of  that  we  are  told  "  the  report  was  entirely  delusive,  no  sufficient  allowance  having 
been  made  for  bad  debts,'*  and  so  on,  giving  some  particulars  upon  which  they  ground  the  aver- 
ment that  it  was  delusive,  and  the  defenders  were  prevailed  upon  to  enter  into  this  transaction 
by  gross  fraud  and  misrepresentation.  "The  report  of  the  directors  and  the  statements  of  their 
manager  were  a  tissue  of  falsehoods."  Pleadings  ou^ht  not  to  be  rhetorical  or  metaphorical; 
they  ought  to  be  strict  and  accurate.  Language  ought  to  be  used  other  than  the  language  of 
metaphor.  "And  at  the  time  when  the  company  undertook  to  act  as  brokers  for  the  defenders, 
and  to  advance  the  price  of  the  stock,  they  concealed  the  fact  that  the  affairs  of  the  company 
were  utterly  desperate."  That  is  also  a  metaphor,  not  a  strictly  accurate  expression — it  is  more 
or  less  fanciful  and  metaphorical.  "  And  that  the  stock  which  they  professed  to  purchase  was 
of  no  value,  and  might  entail  a  serious  loss  on  those  who  acquired  it.**  However,  we  shall  take 
this,  as  the  Court  below  have  taken  it,  to  amount  to  a  sufficiently  specific  charge  of  fraudulent 
wilful  misrepresentation  in  part,  and  concealment  in  part.  I  pass  by  the  other  doubt  which,  at 
different  times,  pressed  upon  my  mind  during  the  course  of  the  argument,  as  to  how  far  the 
representation  which  is  stated  to  have  been  made,  be  it  vague  or  be  it  specific,  is  stated  distinctly 
to  have  been  made  by  the  parties.  It  is  not  distinctly  stated.  But  taking  it  altogether,  viz.,  that 
the  report  was  made  to  the  meeting ;  that  the  report  was  made  by  the  directors ;  and  that  the 
manager  made  a  representation  (it  is  rather  from  what  is  said  by  the  manager  than  from  what  is 
said  to  have  passed  at  the  meeting,  that  I  conceive  this  to  be  brought  home  to  the  parties) — ^take 
it  altogether,  I  will  assume,  with  my  noble  and  learned  friend,  that  the  statement  or  misstatement, 
be  it  vague  or  be  it  specific,  is  brought  home  by  averment  to  the  parties. 

We  then  come,  assuming  these  preliminary  difficulties  to  be  got  over,  to  what  the  substance  of 
the  case  is.  Now,  if  my  opinion  had  not  been  shaken  by  the  statement  of  my  noble  and  learned 
friend,  who  also  originally  held  the  opinion  that  I  did  with  respect  to  the  contract  of  loan  being 
separate  from  the  contract  of  purchase — if  I  had  continued  to  be  of  that  opinion,  and  if  the  new 
view  of  the  case  taken  by  my  noble  and  learned  friend  had  not  struck  me  as  being  correct,  I 
should  then  have  found  myself  unable  to  concur  in  the  proposition,  that  the  interlocutor  appealed 
from  should  be  affirmed.  For  I  take  the  case  to  have  been  this  : — The  company,  being  minded 
to  have  the  value  of  its  shares  in  the  market  kept  up  by  the  purchase  of  shares  by  the  present 
.respondent,  suggest  to  him  that  he  ought  to  go  into  the  market  and  buy  those  shares ;  and  in  order 
to  remove  any  difficulty  from  his  way  in  making  that  purchase,  they  offer  to  advance  him  a 
sufficient  fund,  ;£6oo  and  odds,  by  way  of  loan,  wherewithal  he  might  be  able  to  make  the  pur- 
chase which  the  company,  for  their  own  interest,  in  order  to  keep  up  the  price  of  the  shares,  were 
desirous  that  he  should  make,  they  make  a  misrepresentation  of  the  value  of  the  shares.  They 
are  really  worth  ^50  in  the  market,  and  they  represent  to  the  party  that  they  are  worth  /loo; 
but  they  lend  him  the  ;£  100,  or  whatever  may  be  the  sum  required  to  make  the  purchase,  in  order 
to  facilitate  the  transaction,  and  it  turns  out  that  they  deceived  him  for  their  own  purposes. 
That,  however,  is  immaterial.  They  deceived  him,  and  he  bought  for  ;£  100  shares  which  proved 
in  reality  not  to  be  worth  more  than  ;£5o. 

Now  it  is  quite  clear  that  he  had  an  action  against  them  for  that  false  representation.  It  is 
quite  clear,  that  for  the  quantum  damnijicatus  by  that  false  representation,  and  by  the  purchase 
which  the  false  representation  induced  him  to  make,  he  has,  past  all  doubt,  an  action  against 
those  who  made  the  misrepresentation.  But  is  he  not  to  repay  the  loan  of  money  which  they 
lent  him  ?  Did  he  not  voluntarily  take  that  loan  from  them  for  the  purpose  of  enabling  him  to 
purchase  the  shares?  No  doubt  he  bought  the  shares  owing  to  their  misrepresentation,  and 
suffered  a  loss.  But  he  borrowed  the  money  from  the  company,  and  is  he  not  bound  to  repay 
that  loan  though  he  may  have  an  action  against  the  company  for  their  misrepresentation  ?  If 
the  company  bring  their  action  against  him  tor  the  repayment  of  the  loan,  he  cannot  set  off  in  tort 
against  the  company  any  claim  that  he  may  have  against  them  for  their  misrepresentation  in 
having  deceived  him.  But  is  he  not  to  be  bound  to  repay  the  loan  ?  That  is  the  question.  No 
doubt  if  the  whole  is  mixed  up  together,  and  taken  to  be  one  transaction,  it  may  be  liable  to  a 
different  construction.  But  then  this  occurs  : — Is  he  to  retain  the  shares  worth  £^^0  ?  He  is 
told  they  are  worth  ;£ioo,  whereas  they  are  only  worth  £s^'  The  company  lend  him  enough  to 
purchase  them.  That  loan,  it  is  said,  is  part  of  a  fraudulent  transaction,  and  is  to  be  taken  as 
not  having  been  made.  It  is  to  be  held  that  no  loan  took  place.  But  is  he  to  retain  the  shares 
worth  only  £s^  ^^^  ^^^  ^^  P^V  ^^^  ^^^  moneys  which  the  company  advanced  him  in  order  to 
enable  him  to  puchase  them?    My  noble  and  learned  friend's  view  of  the  case  is  calculated  to 
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get  over  that  difficulty,  because,  though  he  does  not,  on  the  whole,  deny  that  the  judgment  below 
may  stand  upon  the  ground  upon  which  alone,  be  it  observed,  it  is  put,  and  upon  which  alone,  I 
rather  think,  upon  examining  the  pleadings,  it  could  be  put,  yet  my  noble  and  learned  friend, 
though  not  denying  the  possibility  of  affirming  the  judgment  below  upon  that  ground,  holds  that 
this  is  the  real  nature  of  the  transaction ;  and  thereby  I  admit,  if  this  view  is  well  founded, 
it,  to  a  certain  extent,  no  doubt,  gets  over  the  difficulty  that  I  have  stated  with  respect  to  retaining 
the  shares,  such  as  they  are,  whatever  their  real  value  may  be. 

It  is  said  in  the  defenders'  statement: — "The  manager  assured  the  defenders  that  the 
company  would  advance  the  necessary  funds  for  purchasing  the  shares,  and  that  the  stock  would 
be  held  until  it  could  be  sold  at  a  profit"  Now,  if  it  had  stopped  there  I  should  have  bad  no 
doubt  whatever  that  my  noble  and  learned  friend  would  have  had  a  right  to  put  it  in  the  way  he 
did,  that  it  was  an  undertaking  upon  the  part  of  the  company  in  lending  the  money  not  to  call 
upon  them  for  the  repayment  until  that  event  took  place — "until  the  shares  could  be  sold  at  a 
profit."  But  I  am  afraid  that  what  follows  renders  that  somewhat  doubtfid,  for,  after  the  state- 
ment ^  that  the  stock  would  be  held  until  it  could  be  sold  at  a  profit,"  it  goes  on  to  say,  not 
"without  calling  upon  the  borrower  to  repay  the  money  lent,"  but  "until  the  shares  could  be 
sold  at  a  profit,  without  the  defenders  being  called  upon  for  any  contribution  in  money,  the 
company  being  secure  by  the  large  amount  of  stock  held  upon  joint  account."  That  seems  to 
me  to  be  an  undertaking,  not  to  the  effect  that  they  will  call  upon  the  party  borrowing  for 
repayment  of  the  money  until  a  rise  in  value  took  place,  but  only  an  undertaking  that  he  should 
be  saved  harmless  from  any  call  upon  him  in  respect  of  those  shares,  "the  company  being 
secure  by  the  large  amount  of  stock  held  upon  joint  account."  However,  I  incline  to  think, 
upon  the  whole,  that,  though  we  could  not  set  off  the  claim  made  against  the  company  for 
misrepresentation,  whereby  he  had  been  damnified  by  being  made  to  purchase  what  was  not 
worth  so  much  as  they  represented,  yet,  that  we  may  set  ofl^  that  in  this  view  of  the  case  as 
against  the  company,  when  calling  upon  him  to  make  repayment  of  the  loan. 

Upon  the  whole,  I  retain  very  considerable  doubts  upon  this  subject.  Had  it  not  been  for 
the  view  taken  by  my  noble  and  learned  friend,  those  doubts  would  have  been  so  strong  as  to 
have  prevented  me  from  concurring  in  the  judgment  of  affirmance.  But  upon  the  view  taken 
by  my  noble  and  learned  friend  1  am  so  far  with  him  as  not  to  object  to  that  judgment  of 
affirmance. 

Lord  St.  Leonards. — My  Lords,  I  shall  be  very  short  in  the  observations  which  I  have  to 
address  to  your  Lordships,  after  the  very  elaborate  manner  in  which  this  case  has  been  discussed 
by  my  noble  and  learned  friends.     My  opinion  is  in  favour  of  the  respondents. 

I  entirely  agree  with  the  observations  which  have  been  made  as  to  the  laxity  in  the  Court  of 
Session  with  regard  to  their  pleadings.  It  has  arisen  in  a  great  measure,  I  take  it,  from  their 
allowing  relevant  and  irrelevant  defences,  and  also  from  the  mixture  of  law  and  equity  which 
some  persons  are  so  anxious  to  introduce  into  this  country.  When  they  do  so,  I  hope  they  will 
be  kind  enough  to  adopt  some  machinery  which  will  prevent  us  from  falling  into  the  errors  to 
which  that  combined  system  has  led  in  Scotland. 

The  first  question  is — Whether  there  is  a  relevant  defence.  We  have  to  decide  that.  We 
have  not  the  issues  to  settle.  That  remains  for  the  Court  of  Session.  But  is  there  a  relevant 
defence  ?  I  entirely  concur  in  this  view,  that  if  this  were  a  case  in  this  country,  I  should  be 
very  slow  to  think  that  there  was  a  relevant  defence.  We  do  not  admit  of  general  charges  of 
fraud  as  even  a  defence,  but  we  expect  a  party  to  set  forth  what  is  the  precise  ground  upon  which 
he  makes  out  the  fraud.  For  example,  in  a  Court  of  Equity  a  man  cannot  simply  say  that  he 
has  been  deceived  and  defrauded,  but  he  must  tell  the  Court  how  he  has  been  deceived  and 
defrauded;  and  then  the  Court  is  enabled  to  form  its  own  judgment  whether  the  facts  alleged  do 
make  out  the  alleged  fraud  or  not. 

Now,  if  I  understand  the  law  of  Scotland,  the  Courts  of  Scotland  have  adopted  a  different 
rule,  and  there  are  many  cases  in  which  general  allegations  have  been  deemed  sufficient  to  let  in 
a  defence,  so  that  there  might  be  issues  upon  the  particular  facts.  And  it  is  upon  that  ground 
that  I  think  that  in  this  case  the  general  allegations  are  sufficient  to  form  a  relevant  defence. 

The  case  has  been  so  fully  stated,  that  I  will  simply  refer  to  the  case  as  it  stands  in  regard  to 
the  allegations  referred  to.  It  is  stated  in  the  defences : — "About  the  month  of  October  1847, 
bsfore  the  shareholders  were  aware  of  the  true  condition  of  the  company's  affairs,  the  defenders 
were  urgently  solicited  by  Mr.  Barlow,  the  manager,  to  purchase  additional  shares  of  the 
company's  stoclc .  At  that  period  the  shares  began  to  fall  in  the  market,"  and  so  on.  I  do  not 
quite  go  along  with  my  noble  and  learned  friend  who  spoke  last  as  to  the  construction  of  this  part 
of  the  sentence,  although  there  is  a  portion  of  it  which  is  undoubtedly  ambiguous.  "The 
manager  assured  the  defenders  that  the  company  would  advance  the  necessary  funds  for 
purchasing  the  shares,  and  that  the  stock  would  be  held  tiU  it  could  be  sold  at  a  profit,  without 
the  defenders  being  called  upon  for  any  contribution  in  money."  That  makes  it  perfectly  clear  to 
my  mind  what  the  representation  was.  You  shall  never  be  called  upon  for  any  money  at  all  in 
regard  to  this  purchase  of  shares.    We  think  there  will  be  sure  to  be  a  profit,  and  we  will  keep 
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them  until  that  profit  is  realized — you  will  have  the  benefit  of  them,  and  no  loss  will  ever  come 
upon  you.  But  the  concluding  part  of  the  sentence,  I  confess,  I  do  not  understand — ''the 
company  being  secure  by  the  large  amount  of  stock  held  upon  Joint  account."  Now  that  does 
not  allude  to  a  general  call  upon  the  defenders  to  add  to  the  joint  stock  of  the  company,  but  it 
alludes  here  to  an  advance  of  money  in  respect  to  those  shares  which  have  been  thus  purchased. 
But  that  concluding  passage  1  do  not  understand.  However,  the  representation  is,  that  they 
were  to  purchase  for  him  the  shares,  which  were  sure  to  produce  a  profit ;  that  they  will  keep 
them  till  the  profit  is  realized ;  and  that  he  never  shall  be  called  upon  for  any  contribution.  The 
allegation  then,  after  stating  that  the  defenders  relied  upon  these  representations,  and  so  on,  goes 
on  in  general  terms  to  say — this  transaction  was  based  upon  gross  fraud  and  misrepresentations. 
Then  they  state  why.  Now  there  is  a  distinct  allegation,  general,  no  doubt,  but  clearly  a  distinct 
allegation,  of  gross  fraud  and  misrepresentation.  The  actual  pleas  which  were  pleaded  in  law 
upon  these  statements  include  this, — "  More  particularly,  as  the  National  Exchange  Company 
acted  as  the  brokers  for  the  defenders  in  purchasing  the  stock,  and  prevailed  upon  them  to  do  so 
by  gross  fraud,  concealment,  and  misrepresentation,  the  pursuers  are  barred  from  claiming  pay- 
ment of  any  advances  on  account  of  these  shares."  That  is  a  clear  plea,  which  would  have  to 
be  proved  at  law,  and  which  goes  upon  fraud  against  the  company.  In  the  condescendence  the 
statement  is  repeated  of  the  representation  that  they  were  not  to  be  called  upon  to  pay,  but  that 
it  should  be  held  till  it  could  be  sold  at  a  profit  The  second  plea  also  is  the  same  as  I  have 
already  read.  And  therefore,  in  point  of  fact,  as  the  record  was  made  up  ultimately  by  the  Lord 
Ordinary,  there  was  a  plea  in  law  which  would  make  it  a  defence,  that  the  company  had  acted  as 
brokers  and  otherwise  in  this  purchase,  and  had  acted  fraudulently  in  so  doing.  It  appears  to 
me,  therefore,  that  by  the  law  of  Scotland  (though  I  wish  it  were  otherwise)  this  record  does 
shew  a  relevant  defence. 

We  are  then  brought  necessarily  to  the  real  facts  of  the  case,  which  lie  in  a  very  small  compass 
indeed.  Independently  of  the  questions  which  arise  upon  the  representations  made  by  the 
company  in  January  in  their  reports,  (upon  which  my  noble  and  learned  friend  on  the  woolsack 
has  already  so  much  enlarged,)  there  were  specific  representations  made  by  the  company  or  by 
their  manager  to  these  particular  defenders.  And  for  the  moment  I  wiU  put  it  out  of  sight 
that  the  defenders  themselves  were  shareholders  in  the  company."  Now,  with  respect  to  these 
reports,  in  which  very  often  directors  have  indulged  their  fancy  considerably,  and  not  always 
consulted  the  exact  facts,  it  is  one  thing  to  say  how  far  the  representation  so  made  is  to  affect 
third  persons,  and  how  far  it  is  to  affect  the  company.  This  is  not  a  case  in  which  the  question 
is,  whether  a  dealing  between  two  third  parties  could  be  affected  by  the  representations  in  their 
report,  which,  I  am  clearly  of  opinion,  it  could  not — that  is  to  say,  if  John,  believing  the 
representations  of  the  company,  had  gone  into  the  market  and  bought  of  Thomas  shares  which 
Thomas  had  to  sell,  John  could  never  have  been  relieved  from  his  contract  because  he  had 
believed  the  representations  of  the  company  that  they  were  flourishing  and  paying  properly  a 
dividend  out  of  profits,  and  not,  as  it  might  turn  out,  and  as  often  has  been  the  case,  out  of 
capital  This  is  not  that  case ;  but  this  is  a  case  in  which,  if  the  company  made  a  representation, 
or  if  their  manager  made  a  representation  which  binds  them,  he  acting  as  their  agent,  the  com- 
pany were  to  have  the  benefit  of  that  representation,  and  therefore  it  is  a  case  in  which,  if  the 
company  put  forth  representations  which  were  false,  in  order  to  keep  up  the  value  of  their  shares, 
and  if  dealing  with  these  defenders  they  were  to  reap  a  benefit  by  the  representation,  that  benefit 
would  throw  upon  them  the  obligation  which  attaches  to  persons  who  make  false  representations 
to  those  with  whom  they  deal. 

Now,  what  was  the  situation  of  the  company?  The  company  were  bankers,  money  lenders, 
and  brokers.  They  acted  in  all  these  capacities,  and  they  particularly  had  a  power  to  lend  money 
upon  shares.  The  allegation  therefore  is  this — You,  the  company,  in  these  various  characters, 
have  induced  me,  the  defender,  to  buy  shares  in  a  falling  market,  representing  to  me  that  they 
were  of  value,  when  you  knew  they  were  valueless ;  and  in  order  to  induce  me  to  do  so,  you  said 
you  would  advance  me  money  in  your  capacity  as  money  lenders  to  buy  them ;  and  further,  in 
order  to  carry  on  this  transaction,  you  tola  me,  that  in  your  capacity  as  brokers  you  would  buy 
the  shares  for  me  in  the  market,  acting  as  my  brokers,  and  consequently  1  fell  into  this  trap  (for 
such  it  must  be  considered  to  be).  I  said,  I  will  take  these  shares  if  you  advance  the  money, 
and  with  the  assurance  that  it  was  all  profit  and  no  loss,  that  the  company  would  be  perfecdy 
secure  in  some  way  which  I  do  not  understand,  and  that  they  therefore  said  "we  Mill  take  upon 
ourselves  that  risk."  Now,  what  was  the  way  in  which  they  attempted  to  carry  the  transaction 
into  effect  ?  First  of  all,  the  brokerage  was  carried  on  through  other  brokers,  and  therefore  at 
first  it  appeared  to  me  that  it  would  be  difficult  to  maintain  that  these  persons,  the  company,  had 
acted  as  brokers.  I  will  presently  show  your  Lordships  that  it  admits  of  no  doubt,  but  it 
appears  that  they  did  ostensibly  act  through  other  brokers,  although  it  was  their  own  act,  through 
these  brokers,  and  the  shares  were  bought.  The  company  charged  8  per  cent,  upon  their 
advances,  besides  charging  i  per  cent,  for  commission  for  their  advance ;  they  did  not  mean  to 
damnify  themselves  very  much  in  this  transaction.     No  doubt  uKimately  they  have  withdrawn 
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both  those  charges  in  the  course  of  the  litigation.  Ultimately  in  the  Court  of  Session  there  was 
no  claim  for  the  8  per  cent.,  and  there  was  no  claim  for  the  commission.  But  that  was  the 
transaction  as  it  took  place. 

Now,  what  was  the  real  transaction?    No  doubt  the  defender  was  induced  to  write  to  the 
brokers,  and  he  writes  to  them  to  buy  certain  shares.    We  were  a  good  deal  puzzled  by  the 
accounts,  but  upon  looking  at  them  they  are  very  easily  explained.     You  have  two  accounts,  one 
of  which  is  very  damaging  to  the  company,  and  there  is  another  account,  which  is  the  broker's 
account.     Now,  it  was  asserted  that  in  the  former  account,  which  is  the  account  of  the  purchases 
for  the  defenders  by  the  company,  the  charge  of  commission  of  ^^3  was  a  charge  of  brokerage, 
but  it  was  no  such  thing.     The  transaction  was  exactly  this— (His  Lordship  here  referred  to 
details).     The  result  of  that,  therefore,  is  this — that  the  Exchange  Company  did  not  charge  the 
defenders  with  more  than  they  paid  for  brokerage,  which  proves  that  they  were  buying,  them- 
selves as  brokers,  for  the  parties.     If  you  want  to  account  for  the  ;£3  commission,  you  will  find 
that  it  is,  precisely  what  it  purports  to  be,  J  per  cent,  upon  the  whole  advance  of  money  upon 
all  the  shares.   That,  therefore,  shows  clearly,  that  the  ;£3  commission  which  has  been  given  up, 
and  the  ;£2  lor.,  were  not  charged  to  the  purchasers.     Then  look  at  the  heading  of  this  account, 
which  is  the  account  sued  for,  which  the  pursuers  themselves  have  founded  upon ; — "  Debtor. 
Messrs.  Peter  Drew  and  Matthew  Dick,  in  account  with  the  National  Exchange  Company, 
Creditor.*'     What  does  that  account  consist  of?    Of  all  the  purchases  of  these  shares  by  the 
brokers  employed,  and  the  advance  of  money  for  the  purchase  of  those  shares.     Is  not  that  an 
adoption  by  the  company  of  the  whole  transaction  ?    Do  not  they,  by  the  allowance  of  half  of 
the  commission,  shew  that  they  were  acting  as  brokers  for  these  persons  ?    Do  not  they  shew 
that  they  were  acting  as  agents  for  the  purchase,  and  as  upon  an  advance  of  money  ?    It  shews 
simply  and  only  one  transaction,  therefore  I  cannot  say  that  I  participate  in  the  doubts  expressed 
by  my  noble  and  learned  friends.     I  always  feel  the  greatest  respect  for  any  doubts  which  they 
entertain,  but  I  have  not  entertained  those  doubts.     I  have  looked  throughout  at  this  case  as  a 
case  in  which  it  was  one  transaction.     The  measure  of  the  value  of  the  property  is  the  measure 
of  the  money  advanced.     They  are  co-equal.     They  never  were  of  that  actual  value,  one  knows ; 
but  they  were  the  representatives  of  that  value.    The  whole  sum  is  a  sum  advanced,  which  is 
called  a  loan,  and  that  loan  constituted  the  purchase.     If  there  had  been  no  loan,  there  would 
have  been  no  purchase ;  it  never  would  have  taken  effect.     The  purchase  and  the  loan  are 
precisely  one  transaction,  although  consisting  of  two  parts.     I  never  have  been  embarrassed  by 
considering  the  loan  as  a  separate  transaction.     The  company  would  never  have  lent  these 
defenders  five  shillings  upon  any  separate  transaction  without  security.     They  would  not  have 
advanced  them  five  shillings  for  any  collateral  purpose.     But  in  order  to  keep  the  shares  up  in 
the  market,  and  to  throw  upon  the  defenders  the  liability  which  these  shares  would  impose  upon 
them,  whilst  they  were  making  8  per  cent,  for  the  money,  they  advanced  the  money  and  got  J 
per  cent,  commission  upon  the  advances.     That  was  a  transaction,  the  temptation  to  which  they 
could  not  resist.     It  was  a  transaction  founded  upon  misrepresentation  and  fraud.     What  do 
they  themselves  say  in  their  own  summons  ?    In  the  very  summons  for  this  money,  by  way  of 
excuse  in  pursuing  the  defenders  for  the  whole  of  the  money  advanced,  which,  in  point  of  fact, 
represented  the  whole  of  the  purchase  money,  they  proceed  to  say  that  the  shares  are  not 
saleable  in  the  market — that  is  to  say,  in  other  words,  the  shares  are  valueless.     That  is  their 
excuse  for  pursuing  the  defenders,  whom  they  induced  to  make  this  purchase,  for  the  whole  of 
the  purchase  money. 

Now  I  must  certainly  have  come  to  this  conclusion,  that  if  representations  are  made  by  a 
comp>any  fraudulently,  for  the  purpose  of  enchancing  the  value  of  their  stock,  and  they  induce  a 
third  person  to  purchase  stock,  those  representations  so  made  by  them  for  that  purpose  do  bind 
the  company.  I  consider  representations  by  the  directors  of  a  company  as  representations  by 
the  company,  although  they  may  be  representations  made  to  the  company.  It  is  their  own 
representation.  What  is  the  first  act  which  takes  place  at  any  such  meeting  as  that  at  which 
this  report  was  read  ?  The  very  first  act  which  takes  place  at  every  such  meeting  in  Scotland 
and  in  England  is,  that  if  there  is  not  a  rejection  there  is  an  adoption  of  the  report.  Then  I 
say  the  report  is  the  act  of  the  company,  and  not  simply  of  the  directors.  It  does  not  stand  as 
the  simple  statement  of  the  directors.  It  becomes  the  act  of  the  company  by  the  adoption  of 
the  report,  and  sending  it  forth  to  the  world  as  a  true  representation  of  their  affairs.  And  if 
that  representation  is  made  use  of  in  dealing  with  third  persons  for  the  benefit  of  the  company, 
it  subjects  them  to  the  loss  which  may  accrue  to  the  party  who  deals  trusting  to  those  misre- 
presentations. I  therefore  come  to  a  very  satisfactory  conclusion  in  my  own  mind  upon  that 
simple  point. 

The  cases  have  been  very  much  discussed,  and  a  good  deal  of  argument  has  turned  very  ably 
upon  representations  by  agents.  I  think  we  need  not  embarrass  ourselves  much  with  that 
question  here,  because  I  consider  that  here  it  is  made  out  that  the  representations  were  by  the 
company.  There  is  no  doubt  about  this,  that  Mr.  Barlow  was  the  manager ;  that  Mr.  Barlow 
was  acting  in  conformity  with  the  views  of  the  directors ;  that  Mr.  Barlow  was  the  man  who  had 
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the  power  to  advance  the  money;  and  that  is  the  main  point  upon  which  everything  turns.  He 
was  the  person  who  advanced  the  money;  he  was  the  person  who  conducted  the  brokerage. 
Then  I  find  that  the  agent  who  has  all  these  powers  is  the  manager  of  the  bank ;  is  the  person 
who  has  the  power  of  advancing  money ;  is  the  person  who  has  to  direct  the  brokerage ; — if  I 
find  him  acting  as  the  broker  of  the  money,  and  that  his  management  leads  to  this  transaction, 
then  I  can  have  no  doubt  in  my  own  mind  that  the  act  of  such  an  agent  so  acting  with  all  this 
authority,  taking  it  all  as  one  transaction,  is  binding  upon  the  company. 

We  have  had  very  much  to  consider  that  case  of  Comfoot  v.  Fowke^  6  M.  &  W.  358,  upon 
which  I  will  say  a  word  with  regard  to  misrepresentations  pf  agents.  That  was  a  very  peculiar 
case ;  and,  as  it  was  explained  by  my  noble  and  learned  friend  on  the  woolsack,  there  is  no  fault 
to  be  found  with  the  decision  in  that  case,  because  there  it  was  held  that  the  defendant  had 
been  induced  by  fraud,  covin,  and  misrepresentation,  on  the  part  of  the  plaintiff,  to  enter  into  the 
contract.  The  case  was  of  this  nature : — A  house  was  to  let,  and  I  think  it  was  next  door  to  a 
brothel ;  it  was  a  house  which  no  respectable  family  could  inhabit.  The  gentleman  who  was 
about  to  take  it  had  a  family  growing  up  of  both  sons  and  daughters,  and  it  would  have  been 
utterly  impossible  for  him  to  live  in  it,  under  the  circumstances.  The  owner  was  perfectly  aware 
of  the  brothel,  and  he  employed  an  agent  who  was  not  aware  of  the  circumstance.  The  gentle- 
man who  went  to  look  at  the  house  was  struck  at  the  cheapness  of  the  house,  upon  which  he  was 
induced  to  ask  the  agent  whether  there  was  anything  objectionable  about  the  house,  and  that  was 
admitted  to  include  any  nuisance  next  door.  The  agent,  who  was  utterly  ignorant  of  the  nature 
of  the  occupation  of  the  adjoining  house,  said  that  there  was  not ;  and  when  the  gentleman  retired 
from  the  contract,  the  owner  brought  an  action  against  him  for  non -performance  of  the  contract 
Upon  the  trial,  the  jury,  under  the  direction  of  Lord  Abinger,  C.B.,  found  for  the  defendant. 
That  was  set  aside  by  the  Court  of  Exchequer,  and  upon  this  ground,  that  the  allegation  was  of 
fraud  and  covin.  There  was  no  evidence  of  any  fraud  on  the  part  of  the  owner  of  the  house, 
who  had  made  no  false  representation,  but  who  had  not  mentioned  this  fact  to  his  agent  There 
was  no  fraud  upon  the  part  of  the  agent,  because  he  was  not  aware  of  the  circumstance.  One 
had  not  got  the  mutton,  and  the  other  had  not  stolen  it ;  and  consequently  the  gentleman  was 
fixed  with  the  contract 

Now,  supposing  there  had  been  in  that  case  no  allegation  of  fraud,  but  it  had  been  put  simply 
upon  the  ground  of  misrepresentation,  it  was  not  denied  in  the  course  of  the  judgment,  as  I 
understand  it,  that  if  a  principal,  with  knowledge  of  a  fact  which  was  material  to  the  value  of 
the  property,  employed  an  agent  whom  he  knew  to  be  ignorant  of  the  fact,  for  the  purpose  of 
concealing  it,  he  could  not  avail  himself  of  that  concealment,  and  he  would  be  responsible.  That, 
I  think,  seems  to  have  been  admitted  in  that  judgment  But  I  should  take  the  liberty  of  going 
further.  I  should  say,  that  if  in  that  case  fraud  had  not  been  alleged,  but  it  had  been  put  upon 
misrepresentation,  and  the  facts  were,  that  a  man,  knowing  that  there  is  so  serious  a  nuisance 
affecting  a  house  so  as  to  diminish  its  value  in  such  a  way  that  no  man  of  respectability  could  live 
in  it,  and  he  takes  care  himself  not  to  make  the  contract,  but  leaves  it  to  an  agent  who  he  has  no 
reason  to  suppose  is  aware  of  the  fact,  and  if,  in  the  course  of  the  treaty  for  the  contract,  the  agent 
being  asked  if  such  a  fact  existed,  states  positively,  no,  and  the  contract  is  executed  in  silence  upon 
the  point,  because  the  purchaser  or  the  tenant's  vigilance  has  been  lulled  to  sleep  upon  it,  and  he 
believes  the  representation  made  to  him  by  the  agent — I  say,  in  such  a  case  as  that,  I  should  be  very 
much  shocked  at  the  law  of  England,  if  I  could  bring  myself  to  believe  that  it  would  not  reach 
the  case  of  a  person  so  availing  himself  of  a  misrepresentation  of  his  own  agent,  who  might  be 
ignorant  of  the  fact,  although  the  principal  himself  knew  it,  and  employed  the  agent  in  order  to 
avoid  making  a  direct  representation  to  the  contrary.  I  should  hope  that  the  law  of  England 
would  reach  a  case  of  that  sort.  I  should  feel  no  hesitation,  if  I  had  myself  to  decide  that  case, 
in  saying  that,  although  the  representation  was  not  fraudulent,  the  agent  not  knowing  that  it  was 
false,  yet  that,  as  in  fact  it  was  false,  and  false  to  the  knowledge  of  the  principal,  although  the 
agent  did  not  know  it,  it  ought  to  bind  the  principal.  When,  upon  a  matter  so  material  to  the 
value  of  the  property,  he  left  it  to  his  agent  to  make  the  representation  without  informing  him  of 
so  important  a  fact,  within  his  own  knowledge,  the  agent  making  a  false  representation  of  that 
fact,  it  would  bind  the  principal,  and  thus  impeach  the  validity  of  the  contract. 

The  one  great  difHculty  that  has  been  raised  in  this  case  is  with  respect  to  the  liability  of  the 
directors.  Upon  that  I  have  already  stated  my  view.  But  it  has  been  pressed  very  much  upon 
the  doctrine  of  set  off,  and  upon  the  impossibility  of  reducing,  as  it  is  called,  this  transaction 
in  this  particular  case.  Now  I  think  the  law  of  set  off  has  not  the  slightest  bearing  upon  the 
subject.  I  never  could  understand  the  force  of  the  argument.  I  know  the  way  in  which  it  was 
put,  but  I  never  have  been  able  to  satisfy  my  mind  that  the  law  of  set  off  has  the  slightest  bearing 
upon  the  case.  The  plaintiffs  in  this  case  think  fit  to  bring  an  action  for  the  whole  of  the  pur- 
chase money,  which  is,  in  other  words,  (as  I  have  already  said,)  the  loan  which  they  had  advanced. 
The  defence  is  fraud  and  misrepresentation.  Now  why  should  not  that  go  to  the  whole  of  the 
loan  ?    It  is  said — Oh !  you  ought  to  have  your  counter  action.    You  should  bring  an  action  for 
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damages,  then  those  damages  could  be  set  oif  against  a  liquidated  sum  due  under  this  contract. 
It  is  2dso  said — Why  are  you  to  be  relieved  from  the  whole  of  this  sum,  and  yet  to  keep  those 
shares?  How  monstrous  for  you  to  keep  these  valuable  shares,  which  are  not  saleable  in  the 
n:iarket,  and  to  keep  the  money  too.  Now  what  is  the  real  state  of  the  case?  If  the  view  I  have 
submitted  to  your  Lordships  be  the  true  one,  (and  I  have  the  authority  of  my  noble  and  learned 
friend  for  saying  that  it  is,)  that  this  is  one  transaction  all  bound  up,  all  depending  upon  the  advance 
of  money,  and  that  money  invested  in  this  purchase,  and  that  purchase  leading  to  this  result, 
where  are  the  shares?  In  the  custody  of  the  company.  Have  they  ever  been  in  the  custody  of 
the  defenders?  Never.  Can  they  ever  get  them  into  their  hands?  Never.  Could  they,  after 
this  defence,  maintain  an  action  for  them?  What  is  the  value  of  their  standing  in  their  names, 
with  the  power  in  the  company  over  their  own  shareholders,  and  over  their  dividends  ?  Will  any 
man  represent  that  any  action  or  proceeding  could  be  maintained  by  these  defenders  for  these 
shares,  after  the  defence  which  has  been  put  into  this  action,  if  it  be  unsuccessful  ?  Clearly  and 
decidedly  not.  But  supposing  it  were  necessary  that  there  should  be  a  transfer  of  the  shares, 
why  may  not  one  of  two  things  take  place?  In  the  first  place,  I  asked  during  the  argument,  and 
I  heard  no  answer  to  my  question,  except  that  an  action  of  reduction  would  have  to  take  place 
(which  1  cannot  conceive  to  be  possible)-— I  asked,  what  there  was  to  prevent  the  Court  of  Session, 
if  the  issue  be  favourable  to  the  defenders  in  relieving  them  from  their  obligation  to  the  lenders, 
to  direct  a  transfer  of  the  shares,  if  the  company  desired,  to  the  company?  What  is  there  to 
prevent  the  Court  of  Session  from  exercising  that  power?  The  Court  of  Session  is  a  Court  of 
Law  and  Equity.  A  Court  of  Equity  would  not  hesitate  a  moment,  in  giving  relief  in  a  case  of 
this  sort,  in  directing  the  defendants,  if  the  plaintiffs  desired  it,  to  transfer,  at  the  expense  of  the 
plaintiffs,  the  shares  in  question.  Why  should  not  the  Court  of  Session  do  that?  But  supposing 
even  it  were  necessary  to  bring  an  action,  what  would  be  the  result?  Why,  as  a  matter  of  course, 
to  recover  those  shares  for  the  company,  if  it  were  necessary.  They  do  not  want  them.  They 
have  them  in  their  possession.  They  can  bum  them  if  they  please ;  and  that,  probably,  would 
be  the  best  way  of  disposing  of  them.  They  have  them  in  their  own  possession.  No  action  is 
necessary  to  recover  them,  but  if  it  were  necessary,  it  is  their  own  act  which  has  rendered  it 
necessary.  They  choose,  in  order  to  keep  up  the  market,  to  buy,  in  effect,  these  shares  in  the 
names  of  these  persons.  They  advance  all  the  money,  and  now  they  seek  in  this  action  to  recover 
the  whole  of  this  money.  The  defence  is  fraud  on  the  part  of  the  lenders,  and  the  defence  must 
go  to  the  whole.  The  money  represents  the  shares.  The  purchase  and  the  loan  are  one  and 
the  same  transaction,  therefore  the  defence  must  go  to  the  whole.  What  is  there  to  set  off? 
There  is  nothing  to  set  off  but  to  get  rid  of  the  obligation  to  pay  the  money.  The  shares  are 
totally  valueless.  It  is  not  a  question  of  what  the  value  of  the  shares  is ;  that  is  utterly  unim- 
portant. Supposing  I  bought  an  estate,  and  I  desired  to  be  relieved  from  the  contract  on  the 
ground  of  fraud,  and  1  filed  a  bill  upon  that  ground  and  proved  the  case,  the  Court  would  relieve 
me  from  the  contract.  I  should  have  that  relief,  without  any  reference  to  the  question  of  what 
the  value  of  the  estate  was ;  whether  the  estate  was  but  one  third  of  the  value  which  I  had  given 
for  it,  or  worth  the  whole  amount  of  the  money  which  I  had  given  for  it,  would  be  of  no  conse- 
quence at  alL  Supposing  there  was  any  defence  to  be  set  up,  it  would  not  be  upon  the  question 
of  what  the  value  ot  the  property  was,  but  the  question  would  be,  whether  the  party  was  entitled 
to  make  that  defence  as  to  the  whole  or  not. 

There  are  two  cases  which  have  been  referred  in  the  Court  of  Session  in  Scotland.  One  is 
Brown's  case,  12  S.  536.  There  an  acting  director,  who  was  a  partner  in  a  joint  stock  company, 
brought  an  action  against  a  purchaser  of  shares  in  his  own  name,  just  as  here,  and  the  defendant 
set  up  false  representations,  and  so  on,  which  induced  him  to  buy  the  shares.  There  the  defence, 
no  doubt,  was  this,  that  the  man  who  was  the  pursuer  was  himself  a  director,  and  they  were  bis 
own  shares.  I  only  quote  that  to  show  that  this  was  a  case  of  fraud.  The  defence  was  admitted 
there  to  the  whole  transaction,  just  as  in  this  case.  There  was  a  different  ground  of  fraud,  and 
different  parties,  but  not  a  different  defence.  The  defence  there  was  allowed  to  the  whole  of  the 
demand,  and  nobody  imagined  that  there  was  any  ground  of  set  off,  or  any  difHculty,  such  as  has 
been  suggested  in  this  case. 

Then  with  regard  to  the  case  of  Graham  v.  North  British  Banking  Co,,  12  D.  907,  there  was 
a  fraud  there  by  the  bank  upon  sales  of  shares  for  which  bills  were  given  there  just  as  here.  An 
action  of  reduction  was  brought,  not  a  mere  defence,  and  that  action  was  allowed.  That  was, 
therefore,  although  a  different  case  in  circumstances,  a  case  in  which  a  man  had  been  fraudu- 
lently induced  to  purchase  shares,  and  that  fraud  gave  him  a  right  to  reduce  the  whole  trans- 
action. This  defence  is  exactly  of  the  same  nature.  It  is  a  defence  to  the  whole  transaction. 
About  that  I  have  no  hesitation  whatever. 

Upon  the  whole,  I  concur  with  my  noble  and  learned  friends  in  advising  your  Lordships  to 
affirm  the  decision  of  the  Court  below.  It  appears  to  me  that  the  parties  have  failed  to  make 
out  their  case.  The  sum  in  question  is  a  small  one.  That  does  not  affect  the  argimient,  no 
doubt,  but  for  such  a  small  sum  there  ought  not  to  have  been  the  great  amount  of  expense 
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incurred  which  this  proceeding  must  have  occasioned  to  the  parties,  and  it  certainly  does  appear 
to  me  that  those  costs  should  be  borne  by  the  appellants. 

Interlocutors  affirmed^  with  costs. 
Appellants'  Agent^  J.  F.  Wilkie,  S.S.C. — Respondent^  Agents^  Wotherspoon  and  Mack. 


APRIL  3,  1855. 

John  Fleeming  and  James  Forrester,  Appellants,  v.  John  Orr,  Respondent. 

Ref>aration — Culpa— -Negligence — Liability  for  dog  worrying  sheep — Some  sheep  belonging  to 
A  having  been  killed  by  a  dog,  the  property  of  B,  then  in  the  keeping  of  C,  an  action  was 
brought  by  A  for  recovery  of  the  loss  against  both  B  and  C. 

Held  (reversing  judgment),  that  it  was  not  enough  to  allege  mere  ownership  of  the  dog,  but  it 
must  also  be  alleged  and  proved  that  the  owner  or  keeper  of  the  dog  knew  that  it  was  a  dog  of 
vicious  habits  and  dangerous  to  sheep,  and  did  not  take  care  to  secure  it:  or  at  all  events  must 
allege  some  negligence  in  the  keeping  of  the  dog?- 

This  was  an  action  to  recover  the  value  of  18  sheep  belonging  to  the  respondent,  alleged  to  be 
worried  by  two  dogs,  a  collie  and  a  foxhound,  the  latter  the  property  of  the  appellant  Fleeming. 
The  foxhound  was  a  puppy  seven  months  old  kept  by  Forrester,  a  tenant  of  Fleeming's  farm. 
The  dog  was  allowed  to  go  at  large. 

The  Court  of  Session  held  that  the  owner  of  the  dog  was  liable,  and  that  it  was  unnecessary 
to  allege  that  the  owner  knew  its  propensity  was  to  worry  sheep. 

The  defenders  appealed,  arguing  in  their  case  that  the  judgment  of  the  Court  of  Session  should 
be  reversed — **  i.  Because  no  relevant  ground  of  action  had  been  libelled,  in  respect  the  sum- 
mons contained  no  allegation  that  the  dog  was  of  a  vicious  disposition  and  dangerous  to  sheep, 
and  that  this  was  known  to  the  appellants,  or  either  of  them.  2.  Because  the  respondent  was 
bound  to  have  averred  culpa  or  negligence  on  the  part  of  the  appellants,  or  either  of  them,  as 
the  ground  of  liability  sought  to  be  enforced.  3.  Because  the  Court  below  had,  by  their  judg- 
ment, sustained  as  a  sufficient  ground  of  the  appellants'  liability,  the  proof  of  the  fact  that  the  re- 
spondent's sheep  were  worried  or  destroyed  by  a  dog,  the  property  of  the  one  appellant,  at  the  time 
in  the  charge  and  custody  of  the  other  appellant ;  whereas,  in  order  to  entitle  the  respondent  in 
law  to  recover,  he  was  bound  to  have  alleged  and  proved  that  the  dog  was  of  vicious  habits  and 
dangerous  to  sheep,  and  that  this  was  known  to  the  appellants ;  or,  all  events,  that  the  dog  was 
of  a  fierce  and  savage  disposition,  and  that  the  appellants  were  aware  of  it— Ersk.  iii.  i,  13; 
Stair,  i.  9,  5;  Exodus  xxi.  28  and  29;  Tumbullv,  Brownfield,  Dec.  6,  1735,  Elchies,  voce  Repa- 
ration, i.  I ;  ibid,  ii.  i ;  Todridge  v.  Andrew,  Fountainhall,  iii.  223;  Brown  w,  Stewart,  "^  S.  187 ; 
Grayy,  Brassey,  15  D.  135;  Buller*s  Nisi  Prius,  p.  77,^ 

The  respondents  maintained — "  i.  The  judgment  pronounced  by  the  Court  below  is  only  subject 
to  appeal  in  so  far  as  it  depends  on,  or  is  affected  by,  matter  of  law ;  but,  in  so  far  as  it  relates  to 
facts,  it  must  be  held  to  have  the  force  and  effect  of  a  special  verdict  of  a  jury,  conclusively  fixing 
the  several  facts  specified  in  the  interlocutor. — 6  Geo.  iv.  c.  120^  §  40.  2.  The  sheep  having  been 
destroyed  by  a  foxhound  belonging  to  the  appellant  Fleeming,  while  under  the  charge,  or  in  the 
keeping,  of  the  other  appellant  Forrester,  both  of  these  parties  are  liable  in  law  for  the  value  of 
the  sheep. — Ersk.  iii.  i,  13,  and  BelVs  Prin.  §  553.  3.  Due  effect  being  given  to  the  averments 
of  parties  and  evidence,  the  judgment  of  the  Court  is  warranted,  even  on  the  principles  of  law 
contended  for  by  the  appellants." 

Rolt  Q.C.,  and  Wood,  for  the  appellants. — We  admit  we  are  bound  by  the  facts  as  they  arc 
found  in  the  Sheriff  Court,  for  the  Court  of  Session  merely  repeated  these  findings  of  the  Sheriff. 
It,  however,  nowhere  appears  throughout  the  proceedings,  that  the  dog  was  ferocious,  or  was  kept 
negligently.  The  question  therefore  arises — Whether  the  bare  ownership  of  a  dog  subjects  the 
owner  in  liability  for  whatever  damage  it  does,  without  any  negligence  on  his  part?  for  negli- 
gence is  only  another  mode  of  saying  that  he  knew  that  the  dog  had  vicious  habits,  and  yet  took 
no  precautions  to  protect  the  public.  There  is  no  difference  between  the  law  of  England  and 
Scotland  on  this  subject.  It  is  established  in  England,  that  an  action  on  the  case  cannot  be 
sustained  without  an  averment  of  negligence  on  the  part  of  the  owner — in  other  words,  the 
scienter  is  of  the  essence  of  the  action. — Butler's  Nisi  Prius,  77  a;  fudge  v.  Cox^  i  Stark.  Rep. 
285 ;  Beck  V.  Dyson,  4  Camp.  198. 

'  See  previous  report  15  D.  486;  25  Sc.  Jur.  297.        S.  C.  2  Macq.  Ap.  14;  27  Sc.  Jur.  364. 
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[Lord  Chancellor. — Of  coarse  at  Nisi  Prius  the  question  will  always  be,  whether  there  is 
sufficient  evidence  in  support  of  the  averment,  but  these  cases  don't  show  that  the  averment  was 
necessary.] 

There  are  many  other  cases. — yones  v.  Perry,  2  Esp.  482 ;  Hartley  v.  Harriman^  i  B.  &  Aid. 
620;  Thomas  v.  Morgan,  2  C.  M.  &  R.  496;  May  v.  Burdett^  9  Q.B.  loi.    In  those  cases  it  is 
either  expressly  shewn  or  assumed,  that  the  gist  of  the  action  is  the  keeping  of  the  animal  after 
knowledge  of  its  vicious  habits. 
[Lord  Chancellor. — But  is  the  law  of  Scotland  the  same  as  that  of  England?] 

The  law  of  Scotland  is  founded  chiefly  on  the  civil  law,  and  the  latter  is  referred  to  in  Card 
V.  Case,  5  C.B.  622.  The  law  is  stated  in  Stair,  i.  9,  5,  and  Ersk.  iii.  i,  13;  and  the  principle 
seems  to  be  exactly  the  same.  There  are  also  cases  which  settle  the  law  in  Scotland. — Tumbull 
V.  Brownjieldf  Dec.  6,  1735,  Elchies;  Brown  v.  Stewart,  3  S.  187;  per  Lord  Ivory  in  Grayv, 
Brassey,  supra.  The  law  of  Scotland,  therefore,  in  no  way  differs  from  that  of  England.  The 
Judges  below  seemed  to  differ  as  to  the  grounds  of  the  appellants'  liability.  One  Judge  said  the 
dog  was  untrained  ;  another  assumed  that  the  nature  of  foxhounds  is  to  worry  sheep — of  which 
assumptions  there  was  no  proof  in  the  case.  It  seemed  to  be  also  assumed,  that  the  mere  fact  of 
not  tying  up  the  dog  implied  negligence,  and  that  it  made  a  difference  that  the  dog  went  into  an 
inclosed  field. 

Solicitor-General  (Bethell),  and  Anderson  Q.C.,  for  the  respondent. — It  was  incompetent  for 
the  appellants  to  add  the  plea  which  they  did  after  advocation  to  the  Court  of  Session.  In  the 
Sheriff-Court  the  defence  was  a  denial  of  the  fact  that  the  dog  killed  the  sheep,  and  which 
admitted  the  point  of  law  ;  but  when  the  cause  was  advocated  an  entirely  new  case  was  set  up 
by  them,  viz.,  that  they  were  not  liable  in  point  of  law.  This  was  inconsistent  with  the  original 
defence. 

[Lord  Chancellor. — It  seems  strange  if  there  is  anything  in  this  point,  that  it  was  never  taken 
in  the  Court  of  Session.] 

[Lord  Brougham. — You  say  that  the  whole  question  on  the  record  was— worry  or  no  worry ; 
and  that  it  was  going  out  of  the  record  to  prove  anything  else.] 

Yes.  Then,  as  to  the  merits. — The  rule  of  law  in  England  is  this  :  that  if  a  man  has  in  his 
possession  a  mischievous  animal,  he  is  bound  to  keep  it  safely,  and  if  it  break  out  and  do  damage 
ne  is  responsible ;  but  then  if  the  animal  is  mansuetae  naturae,  he  is  not  liable  unless  it  also 
be  shewn,  that  the  animal  has  changed  its  nature,  and  that  the  owner  knew  of  this  change.  We 
admit  the  law  as  stated  in  Buller's  Nisi  Prius.  But  here  a  foxhound  is  not  an  animal  mansuetae 
naturae;  on  the  contrary,  it  is  naturally  ferocious.  When,  therefore,  it  commits  damage,  the 
owner  must  be  \ye\A  primd  facie  liable,  and  the  onus  lies  on  him  to  shew  that  he  took  proper  care 
of  the  dog.  In  this  respect  the  law  of  Scotland  differs  from  the  law  of  England.  In  cases  of 
damage  done,  the  law  of  Scotland  presumes  there  was  negligence,  and  it  lies  on  the  party  who 
commits  the  damage  to  prove  there  was  no  negligence.  In  England  the  party  injured  must 
allege  and  prove  negligence  on  the  party  who  did  the  damage. — i  Bell's  Com.  454  ;  Macaulay 
V.  Buist,  9  D.  245.  It  was  therefore  quite  enough  to  prove  that  the  appellant  was  the  owner  of 
the  dog  which  did  the  damage  ;  and  it  was  for  him  to  get  rid  of  the  liability  by  shewing  that  he 
took  proper  care  of  the  dog. 

[Lord  Brougham. — Then,  if  the  bare  ownership  subject  me  to  an  action,  it  will  follow,  that 
whenever  my  dog  trespasses  in  your  field  I  am  liable  to  be  sued.  The  law  of  England  is,  that 
if  I  trespass  on  my  neighbour's  field  by  walking  across  it,  he  can  bring  an  action  of  trespass 
against  me,  and  he  will,  as  a  matter  of  course,  recover  one  shilling  damages,  because,  though  no 
substantial  damage  may  have  been  done  by  me,  yet  I  had  committed  a  trespass  in  the  eye  of 
the  law,  for  which  he  may  recover  nominal  damages.  Is  there  such  a  thing  as  an  action  of 
trespass  in  such  circumstances,  and  to  such  an  effect,  in  Scotland  ?] 

We  think  not.  If  trespassers  go  over  your  field,  you  may  have  an  interdict  or  a  declarator ;  but 
an  action  of  trespass,  and  a  verdict  of  nominal  damages,  is  not  known.  The  passages  cited 
from  Stair  and  Erskine  do  not  support  the  doctrine  contended  for  on  the  other  side,  nor  do  the 
old  or  modem  cases  in  Scotland. 

Roll  replied. — The  technical  objection  that  we  were  not  entitled  to  add  the  plea  on  advocation 
to  the  Court  of  Session,  that  there  was  no  allegation  of  knowledge  of  the  dog's  vicious  habits,  is 
unfounded,  for  such  is  the  constant  practice,  and  is  sanctioned  by  Act  of  Sederunt  July  1828, 
§  25.  The  usual  form  of  directing  issues  in  actions  for  negligence  includes  an  allegation 
that  the  party  knew  of  the  danger,  and  did  not  provide  against  it. — See  Macf.  Issues,  167,  Muir 
V.  Wallace,  Neiison  v.  Rogers,  Black  v.  CroalL  It  is,  therefore,  not  the  law  of  Scotland  that  a 
mere  allegation  of  the  fact  of  damage  done  is  sufficient  to  fix  liability  without  averring  and 
proving  negligence.  The  other  side  assume  that  it  was  negligence  not  to  have  the  dog  tied  up, 
out  that  is  by  no  means  to  be  taken  for  granted ;  and,  generally,  no  authority  has  been 
produced  to  shew  that  the  law  of  Scotland  differs  from  the  law  of  England. 

Lord  Chancellor  Cranworth. — My  Lords,  in  this  case  the  action  was  brought  before 
the  Sheriff  of  Dumbartonshire,  and  the  summons,  dated  6th  June  185 1,  was  in  these  terms  : 
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"  That  the  pursuer  Major  Orr  was  the  proprietor  of  the  lands  and  estate  of  Dallater,  in  the 
parish  of  Cumbemauidi  and  on  the  night  of  the  6th  of  February  1851,  he  had,  in  two  grass 
fields  adjoining  the  parish  road  leading  from  Cumbernauld,  and  part  of  his  estate,  a  flock  of  26 
sheep  or  thereby  pasturing  there,  his  property,  or  in  his  lawful  possession."  "  That  upon  the 
morning  of  the  7th  day  of  the  said  month  of  February  185 1,  it  was  discovered  that  18  sheep 
belonging  to  the  pursuer,  and  part  of  the  said  flock,  had  been,  during  that  morning  or  the 
preceding  night,  worried  and  destroyed  by  dogs."  "  That  one  of  the  dogs  found  among  the  said 
sheep  in  the  pursuer' s  flelds  was  of  the  foxhound  breed,  and  was  the  property  of  the  defender 
Captain  John  Fleeming,  and  had  been  for  some  time,  and  after  said  occasion,  in  the  custody  or 
keeping  or  care  of  the  other  defender  James  Forrester,  at  his  farm."  Then  the  summons  states 
a  great  deal  of  correspondence  which  passed  between  Major  Orr  and  Captain  Fleeming.  Then 
it  states  that  Captain  Fleeming,  as  owner  of  the  foxhound,  and  James  Forrester,  as  keeper  of, 
and  having  charge  of,  the  same,  are  conjunctly  and  severally  liable  to  the  pursuer  in  the  sum  of 
jQ2S  sterling,  the  sum  at  which  the  sheep  had  been  valued,  and  a  certain  sum  for  expenses. 

Defences  were  duly  lodged  for  the  defenders,  by  which  the  defender  Captain  Fleeming 
admitted  that  he  was  the  owner  of  a  young  foxhound  in  the  keeping  of  the  other  defender 
Forrester,  but  denied  that  such  foxhound  had  destroyed  the  sheep.  The  defender  Forrester 
further  insisted  that  he  was  under  no  circumstances  liable ;  that  even  if  the  dog  did  destroy  the 
pursuer's  sheep,  still  it  was  the  owner  alone  who  could  be  made  responsible. 

Condescendence  and  answers  thereto  were  then  duly  lodged,  and  the  same  points  were  made 
as  upon  the  summons  and  defences.  The  cause  then  proceeded  to  proof,  the  trial  occupying  six 
or  seven  days,  and  eventually  the  Sherifl'-substitute,  on  24th  June  1852,  pronounced  an  inter- 
locutor 3Li  follows  : — **  The  Sherifl'-substitute  having  resumed  consideration  of  the  process,  finds, 
that  on  or  about  the  6th  February  1851,  18  sheep  belonging  to  the  pursuer,  and  then  pasturing 
in  his  fields  near  Dallater  House,  were  attacked  and  destroyed  by  two  dogs,  and  one  of  these 
dogs,  the  only  one  that  has  been  traced,  was  a  foxhound,  the  property  of  the  defender  Mr. 
Fleeming,  and  then  in  the  keeping  and  under  the  charge  of  the  other  defender  James  Forrester  : 
Finds,  in  these  circumstances,  that  the  said  defenders  are  liable  for  the  loss  thus  sustained  by 
the  pursuer  :  Therefore  repels  the  defences,  and  decerns  against  the  defenders,  in  terms  of  the 
conclusions  of  the  summons :  Finds  the  defenders  liable  in  expenses  ;  allows  an  account  thereof 
to  be  given  in,  and  remits  to  the  clerk  of  Court  to  tax  the  same  and  to  report,  and  decerns." 
This  interlocutor  was  afterwards,  on  appeal  to  the  Sheriff-depute,  adhered  to  by  him,  and  the 
Sheriff-substitute  thereupon  fixed  the  pursuer's  costs  at  £2^  17s,  lod. 

The  cause  was  brought  by  advocation  to  the  Court  of  Session,  and  the  defenders  lodged 
additional  pleas,  insisting,  in  addition  to  their  former  grounds  of  defence,  that  '*  even  if  it  should 
be  held  to  oe  proved  that  the  advocator's  dog  killed  any  of  the  sheep,  the  advocator  cannot  be 
found  liable  in  reparation  therefor  to  the  pursuer,  in  respect  it  has  not  been  alleged  or  proved 
that  the  advocator's  dog  was  of  vicious  habits,  or  dangerous  to  sheep,  and  that  this  was  loiown 
to  the  advocator."  The  pursuer  insisted,  as  he  had  done  before,  that  the  defender  Fleeming,  as 
owner,  and  the  defender  Forrester,  as  custodier  of  the  dog,  were  both  liable,  the  fact  of  the 
destruction  of  the  sheep  by  that  dog  having  been  sufficiendy  established  by  the  proof.  The 
case  was  argued  in  the  Court  of  Session,  and  the  following  interlocutor  was  pronounced :—  "  The 
Lords  having  advised  this  case,  and  heard  the  counsel  for  the  parties  thereon,  repel  the  reasons 
of  advocation ;  adhere  to  the  interlocutor  complained  of  on  the  merits  ;  repeat  the  findings 
therein,  and  remit  to  the  Sheriff,  with  instructions  to  disallow  in  the  pursuer's  account  the 
expenses  incurred  in  making  up  a  record  by  condescendence  and  answers,  and  any  revisals  of 
the  same,  such  condescendence  having  been  moved  for  by  the  pursuer,  and  being  wholly  useless ; 
and  with  power  to  the  SherifT  to  decern  of  new  for  the  expenses  after  such  deduction  :  Find  the 
pursuer  entitled  to  the  expenses  in  this  Court ;  remit  to  the  auditor  to  tax  the  account  thereof, 
and  to  report." 

Against  these  interlocutors  the  defenders  have  appealed  ;  and  on  behalf  of  the  appellants  it 
was  argued,  that  by  the  law  of  Scotland,  as  by  the  law  of  England,  in  order  to  make  the  owner 
of  a  dog  or  other  animal  responsible  for  damage  done  by  it,  the  person  injured  must  both  aver 
and  prove  that  the  owner  was  aware  of  its  vicious  propensities  ;  and  that  as  no  such  averment 
or  proof  occurred  in  the  Court  below,  the  decision  cannot  be  sustained.  On  the  other  hand,  the 
respondent  argued  that  by  the  law  of  Scotland,  differing  from  the  law  of  England,  knowledge  on 
the  part  of  the  owner  of  the  vicious  propensities  of  his  dog,  is  not  necessary  to  make  him 
responsible  for  any  damage  that  the  dog  may  occasion  ;  and  that  it  is  sufficient  to  shew  that  in 
fact  the  dog  occasioned  damage,  or  at  all  events,  it  did  so  in  consequence  of  want  of  due  care 
on  the  part  of  its  owner. 

In  order  to  come  to  a  just  conclusion  on  this  appeal,  it  is  necessary  to  look  attentively  to  the 
terms  of  the  interlocutor  appealed  from.  I  say  interlocutor,  for,  though  the  appeal  is  directed  in 
form  against  four  interlocutors,  the  whole  question  turns,  in  fact,  on  the  first,  that  is,  the  inter- 
locutor of  the  Sheriff-substitute,  which  **  finds,  that,  on  or  about  the  6th  day  of  February  1851, 
18  sheep  belonging  to  the  pursuer,  and  then  pasturing  in  his  fields  near  Dallater  House,  were 
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attacked  and  destroyed  by  dogs,  and  one  of  these  dogs,  the  only  one  that  has  been  traced,  was  a 
foxhound,  the  property  of  the  defender  Mr.  Fleeming,  and  then  in  the  keeping  and  under  the 
charge  of  the  other  defender  James  Forrester  :  Finds,  in  these  circumstances,  that  the  said 
defenders  are  liable  for  the  dogs."  Whether  the  facts  proved  before  the  Sheriff  did  or  did  not 
warrant  this  finding  in  point  of  fact,  is  not  a  matter  on  which  your  Lordships  have  any  right  to 
adjudicate.  By  the  Judicature  Act,  6  Geo.  iv.  c.  120,  §  40,  it  is  enacted,  "that  when,  in  causes 
commenced  in  any  of  the  Courts  of  the  Sheriffs,  or  of  the  Magistrates  of  Burghs,  or  other  inferior 
Courts,  matter  of  fact  shall  be  disputed,  and  a  proof  shall  be  allowed  and  taken,  according  to  the 
present  practice,  the  Court  of  Session  shall,  in  reviewing  the  judgment  proceeding  on  such  proof, 
distinctly  specify  in  their  interlocutor  the  several  facts  material  to  the  case  which  they  find  to  be 
established  by  the  proof,  and  express  how  far  their  judgment  proceeds  on  the  matter  of  fact  so 
found,  or  on  matter  of  law,  and  the  several  points  of  law  which  they  mean  to  decide.  And  the 
judgment  in  the  cause  thus  pronounced  shall  be  subject  to  appeal  to  the  House  of  Lords,  in  so 
far  only  as  the  same  depends  on  or  is  affected  by  matter  of  law."  Here  the  Court  of  Session  merely 
repeats  the  finding  contained  in  the  interlocutor  of  the  Sheriff,  which,  therefore,  must  be  taken 
as  specifying  all  the  facts  material  to  the  case,  which  were  established  in  proof.  To  the  evidence 
itselSp  your  Lordships  have  no  right  to  look.  The  only  question  for  decision  is — whether  the  facts 
found  do  or  do  not  make  the  appellants  liable  to  the  respondent  for  the  loss  of  his  sheep.  The 
only  facts  found  are,  that  the  sheep  of  the  respondent,  while  pasturing  in  his  fields,  were  attacked 
by  dogs,  one  of  which,  a  foxhound,  was  the  property  of  the  appellant  Fleeming,  and  then  in  the 
keeping  of  the  other  appellant  Forrester.  Unless,  therefore,  by  the  law  of  Scotlandj  the  owner 
of  a  dog,  and  the  person  in  whose  keeping  the  dog  is,  are  necessarily,  and  in  all  cases,  responsible 
for  the  damage  occasioned  by  that  dog  in  the  destruction  of  the  sheep  of  another,  the  interlocutor 
does  not  state  facts  warranting  the  finding  which  makes  the  appellant  liable. 

Now,  my  Lords,  I  think  it  clear  on  all  the  authorities,  that  the  liability  of  the  owner  cannot 
be  carried  to  the  extent  which  such  a  proposition  involves.  It  cannot  be,  that  because  I  am  the 
owner  of  a  dog  of  gentle  habits,  which  I  have  properly  secured,  therefore,  if  another  person, 
without  my  consent,  or,  it  may  be,  contrary  to  my  express  prohibition,  lets  that  dog  loose,  and 
urges  him  to  attack  the  sheep  or  cattle  of  another,  1  am  responsible  for  the  injury  thereby 
caused. 

If  it  be  said  that  this  was  not  the  state  of  facts  actually  existing  in  the  case  now  under  appeal, 
I  answer,  that  the  legislature  has  forbidden  us  to  look  for  the  facts  to  anything  beyond  the  four 
comers  of  the  interlocutor.  The  Court  of  Session  was  bound  to  take  care  that  all  the  facts  which 
they  considered  material  to  a  right  decision  should  be  there  found,  and  all  which  there  appears 
is,  that  the  damage  was' caused  to  sheep  which  were  pasturing  on  the  lands  of  the  respondent, 
by  a  foxhound,  or  which  one  of  the  appellants  was  owner  and  the  other  keeper.  If,  in  order  to 
make  the  owner  liable,  it  was  necessary  that  he  should  have  been  aware  of  the  mischievous 
propensities  of  the  dog,  that  should  have  been  found.  If  that  is  not  essential  by  the  law  of 
Scotland,  in  order  to  fix  the  owner  with  responsibility,  but  if  some  culpa  or  negligence  on  his 
part  is  essential,  then  that  culpa  or  negligence  ought  to  have  been  foimd.  The  interlocutor 
cannot  be  sustained,  unless,  without  either  knowledge  of  the  vicious  habits  of  the  dog,  or  any 
want  of  care  in  securing  him,  the  owner  is,  in  all  cases,  responsible  for  any  damage  which  he 
occasions  to  sheep  which  are  depasturing  on  the  land  of  their  owner. 

That  this  is  not  the  law  of  Scotland  may,  I  think,  be  safely  assumed,  not.  only  from  the 
absurdity  to  which  a  contrary  doctrine  would  lead,  but  even  from  the  judgments  of  the  learned 
Judges  in  this  very  case.  It  is  true  that  the  Lord  Justice  Clerk,  at  the  end  of  his  judgment,  does 
intimate  an  opinion,  that,  without  any  negligence  on  the  part  of  the  owner,  he  might  have  been 
made  liable  from  the  mere  fact  that  his  dog  had  got  loose  and  worried  the  sheep.  This  cannot 
be  relied  upon  as  the  deliberate  opinion  of  that  very  able  Judge,  and  his  judgment  clearly 
proceeded  on  other  grotmds.  Lord  Cockbum  clearly  considers  negligence  in  the  keeping  of  the 
dog  to  be  necessary  in  order  to  constitute  liability  in  the  owner,  and  he  likens  the  case  to  the 
law  as  to  using  a  dangerous  weapon.  Lord  Murray  considers  that  the  law  of  Scotland  does  not 
differ  from  that  of  England  ;  but  that,  in  neither  country,  can  the  owner  be  made  responsible 
unless  he  was  aware  of  the  vicious  propensities  of  the  animal.  Lord  Wood,  though  he  concurred 
with  the  majority  of  the  Court  in  holding  the  appellant  liable,  yet  considers,  that,  in  order  to 
create  responsibility,  there  must  be  culpa  or  negligence  on  the  part  of  the  owner. 

The  truth  plainly  is,  that  the  Judges  in  fixing  the  appellants  with  liability  in  the  present  case, 
proceeded  on  grounds  to  which  by  the  express  enactment  of  the  legislature  your  Lordships  are 
disabled  from  attending.  We  can  look  only  to  the  interlocutor  of  the  Sheriff,  adopted  as  it  is  by 
the  Court  of  Session,  and  negligence  on  the  part  of  the  appellants  certainly  is  not  expressly  or 
by  necessary  implication  to  be  inferred  from  anything  there  to  be  found. 

I  regret  that  we  should  be  obliged  to  decide  the  present  appeal  on  this  apparently  technical 
ground  ;  but  the  legislature  has  for  good  reasons  forbidden  us  to  do  more  than  decide  whether 
the  facts  stated  on  the  face  of  the  interlocutor  warrant  its  conclusions.  And  as  the  interlocutor 
here  contains  nothing  necessarily  shewing  either  knowledge  of  the  vicious  propensities  of  the 

K  K  2 


500  REPORTS  OF  SCOTCH  APPEALS. 

dog,  or  want  of  due  care  in  keeping  him,  I  think  it  is  quite  clear  that  there  is  nothing  to  ^  the 
appellants  with  liability. 

This  view  of  the  case  excludes  the  consideration  of  what  was  addressed  to  your  Lordships  in 
argument  as  to  the  difference  or  supposed  difference  of  the  law  of  England  and  the  law  of  Scot- 
land on  this  subject.  According  to  Lord  Stair,  indeed,  the  law  in  the  two  countries  is  the  same. 
This  opinion  was  adopted  by  Lord  Murray,  and  receives  great  confirmation  from  the  two  old 
cases  of  Todridge  v.  Andrews^  and  Tumhull  v.  Brawnfield,  Supposing  those  authorities  not 
to  have  existed,  and  that  by  the  law  of  Scotland  it  is  sufficient,  in  order  to  fix  liability  on  the 
owner,  to  allege  and  prove  that  he  was  guilty  of  negligence  in  the  mode  of  keeping  his  dog,  and 
that  it  is  not  necessary  to  add  that  he  was  aware  of  its  vicious  propensities,  how  far  is  this  sub- 
stantially different  from  the  English  law  ?  The  reason  why  by  the  English  law  it  is  necessary  to 
allege  and  prove  the  scienter  is,  that  in  the  case  of  an  animal  mansuetae  naturae,  the  presumption 
is,  that  no  harm  will  arise  from  leaving  it  at  large.  Starting  from  that  presumption,  it  follows 
that  there  cannot  be  blame  or  negligence  in  the  owner,  merely  from  his  allowing  liberty  to  an 
animal  which  has  not  by  nature  the  propensity  to  cause  mischief.  Blame  can  only  attach  to  the 
owner  when,  after  having  ascertained  that  the  animal  has  propensities  not  generally  belonging 
to  his  race,  he  omits  to  take  proper  precautions  to  protect  the  public  against  the  ill  consequences 
of  those  anomalous  habits  ;  and  therefore,  according  to  the  English  law,  it  is  necessary  to  aver 
and  prove  this  knowledge  on  the  part  of  the  owner.  But  after  all,  the  culpa  or  negligence  of  the 
owner  is  the  foundation  on  which  the  right  of  action  against  him  rests,  though  the  knowledge  of 
the  owner  is  the  medium,  and  the  only  medium,  through  which  we  in  England  arrive  at  the 
conclusion  that  he  has  been  guilty  of  neglect ;  and  in  that  sense  it  is  said  that  the  scienter  is  the 
gist  of  the  action. 

If  a  different  rule  prevails  in  Scotland,  and  if  there  it  is  sufficient  to  allege  negligence  on  the 
part  of  the  owner,  without  averring  or  proving  his  loiowledge  of  the  animal's  habits,  it  is  not  that 
the  foundation  of  the  action  is  different,  but  that  the  Scotch  law  does  not  so  readily  permit  the 
owner  of  an  animal  to  rely  on  the  general  consequences  flowing  from  its  being  supposed  to  be  an 
animal  mansuetae  naturae—  a  supposition  which  experience  shews  to  be  very  often  far  from  the 
truth,  and  which  I  am  inclined  to  think  that  we  in  England  have  sometimes  too  readily  acted  on. 

I  have  made  these  few  remarks  for  the  purpose  of  shewing  that  the  difference  in  the  laws  of 
Scotland  and  England  on  this  subject,  if  difference  there  is,  consists  not  in  the  fact  that  culpa 
on  the  part  of  the  owner  is  the  foundation  on  which  redress  is  given  in  Scotland,  whereas  some- 
thing more  is  required  in  England,  but  that  in  England  it  is  assumed  that  culpa  (which  in  both 
countries  is  the  sole  ground  of  the  action)  cannot  exist  without  knowledge  on  the  part  of  the 
owner  of  the  animal's  habits.  But  however  this  may  be,  as  the  present  interlocutor  states  no 
culpa  whatever,  I  am  clearly  of  opinion  that  it  cannot  be  supported. 

Two  objections  of  a  technical  nature  were  relied  on.  First,  it  was  said  that  the  plea  disputing 
the  appellants'  liability  on  any  ground  other  than  by  denying  the  fact  that  the  dog  in  question 
caused  the  mischief,  was  a  plea  raised  for  the  first  time  on  the  advocation ;  and  it  was  said  that 
no  plea  inconsistent  with  the  original  pleas  before  the  Sheriff  ought  to  be  admitted  by  the  Court 
of  Session.  There  are  several  answers  to  this  objection.  In  the  first  place,  on  such  a  point, 
being  a  mere  matter  of  practice,  this  House  would  be  very  unwilling  to  act  on  grounds  not  urged 
before  the  Court  below,  or  which,  if  brought  before  them,  must  have  been  considered  by  the 
Judges  as  entitled  to  no  weight,  for  it  is  not  even  glanced  at  in  their  judgments.  But  further, 
the  Act  of  Sederunt  of  July  1828,  §  25,  to  which  we  were  referred  in  argument,  expressly 
authorizes  the  adding  of  additional  pleas  when  a  judgment  is  removed  by  advocation ;  and  it 
is  palpably  a  mistake  to  treat  this  as  a  plea  inconsistent  with  what  had  been  pleaded  before  the 
Sheriff;  it  is  additional  to,  but  in  nowise  inconsistent  with,  what  was  there  pleaded. 

The  other  point  was  that  made  by  the  Solicitor-General,  that,  by  the  law  of  Scotland,  it  is 
sufficient  to  allege  damage,  and  that  this  primd  facie  imputes  negligence  or  blame,  and  that  it 
lies  on  the  opposite  side  to  set  up  circumstances  of  justification.  This  can  obviously  be  a  rale 
of  pleading  only  if  any  such  rule  exists,  as  to  which  I  offer  no  opinion.  It  is  impossible  that  it 
can  apply  to  the  finding  of  the  Court,  which,  by  express  statuteable  provision,  must  state  the 
material  facts — ^that  is,  all  the  material  facts  warranting  the  conclusion  against  which  the  opposite 
party  have  no  opportunity  or  right  to  make  any  observation. 

My  Lords,  I  have  only  further  to  mention,  that  my  noble  and  learned  friend,  who  is  absent, 
(Lord  Brougham,)  fully  concurs  in  the  views  which  I  have  taken  of  this  case. 

Under  these  circumstances,  I  have  to  move  your  Lordships  that  the  interlocutor  be  reversed. 
I  do  not  think  that  the  Court  of  Session  ought  to  have  given  any  costs  below,  and  therefore  I 
shall  move  that  the  interlocutor  be  reversed,  without  costs. 

Solicitor-General, — Will  your  Lordships  forgive  me.  Probably  the  course  which  the  House 
would  think  fit  to  adopt  would  be  to  reverse  the  interlocutor,  and  make  a  declaration  and  remit 
the  cause,  because  the  House  knows  nothing  of  the  evidence  which  was  taken.  It  knows  only 
the  finding  in  the  Sheriff's  interlocutor.  One  of  the  Judges  speaks  of  there  being  proof  of  neg- 
ligence, but  that  it  was  unnecessary  to  go  into  it.    Your  Lordships,  therefore,  would  merely 
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remit  the  cause,  because  there  may  be  abundant  proof  of  negligence  or  culpa  in  the  evidence  that 
was  actually  taken. 

Lord  Chancellor. — I  have  looked  through  the  evidence,  although  I  have  not  adverted  to 
it,  and  I  do  not  think  there  was  proof  of  negligence ;  but,  in  mercy  to  the  parties,  I  should  recom- 
mend your  Lordships  not  to  give  any  countenance  to  further  litigation  by  remitting  the  cause. 
I  need  hardly  say  that  we  shall  not  give  expenses. 

Mr,  Anderson, — ^The  reversal  will  include  that 

Mr,  ConnelL — Is  it  not  intended,  my  Lords,  to  give  the  appellants  their  own  costs  in  the  Court 
below? 

Lord  Chancellor. — No,  certainly  not  The  appellants  misled  the  respondent  by  pleading 
wrongly  below.     I  do  not  wish  to  give  any  costs  at  aU. 

Interlocutors  reversed,  • 

Appellants  Agents, — G.  and  G.  Dunlop,  W.S. — Respondents  Agents, — Morton,  Whitehead, 
and  Greig,  W.S* 


APRIL  23,  1855. 

William  R.  Baillie,  W.S.,  Tutor  ctd  Litem  to  Sir  Norman  Macdonald  Lock- 
hart,  Appellant,  v.  Dame  Margaret  Macdonald  Lockhart,  Relict  of  the 
late  Sir  Norman  Macdonald  Lockhart,  and  his  Trustees  and  Executors, 
Respondents. 

Apportionment  Act,  4  and  5  Will.  IV.,  c.  22 — Heir  and  Executor — Entail— Construction. 
Held  (affirming  judgment),  That  the  Apportionment  Act  applies  to  Scotland,  and  to  rents 

derived  from  an  estate  held  under  the  fetters  of  an  entail,  though  payable  at  terms  postponed  to 

the  death  of  the  heir  in  possession.^ 

The  late  Sir  N.  Macdonald  Lockhart,  who  was  heir  of  entail  in  possession  of  the  estate  of  Lee 
and  others,  died  on  9th  May  1849.  Thereafter  the  respondents  brought  an  action,  founding  on 
the  Statute  4  and  5  Will.  iv.  c.  22,  for  payment,  up  to  uie  day  of  his  death,  of  £()7^  6r.  6d,,  as 
the  sum  due  to  them,  under  the  provisions  of  the  act. 

The  claim  was  resisted.  In  defence  it  was  explained,  that  the  farms  were  not  held  under 
written  leases,  there  being  simply  an  entry  of  the  occupiers  in  the  rental  book  of  the  landlord ; 
that  the  entry  to  all  the  farms,  or  most  of  them,  was  at  a  Martinmas  term,  (nth  Nov.,)  and 
that  the  payment  of  the  first  half  year's  rent  was  postponed  till  the  following  Martinmas,  and 
the  second  till  the  following  Whitsunday.  In  these  circumstances,  it  was  contended — (i)  That 
the  statute  did  not  apply  to  the  case  of  an  entailed  proprietor.  (2)  That  there  being  no  written 
instruments  under  which  the  leases  were  held,  it  was  further  inapplicable ;  and,  (3)  That  at  all 
events  it  was  inapplicable  to  cases  of  rents  due,  not  at  the  time  of  the  death,  but  at  a  postponed 
term. 

The  Lord  Ordinary  pronounced  the  following  interlocutor : — "  The  Lord  Ordinary  having 
heard  counsel  for  the  parties,  allows  the  proposed  second  plea  for  the  defenders  to  be  added  to 
the  record;  and,  in  respect  of  the  judgment  in  the  case  of  Blaikie  v.  Farquharson,  i8th  July 
1849,  and  the  authorities  referred  to  in  the  opinions  of  the  consulted  Judges — Repels  the  first 
plea  and  defence  accordingly :  Finds  that  the  rents,  feu  duties,  and  other  proceeds  of  the  estate, 
fall  under  the  operation  of  the  Act  4  and  $  Will.  iv.  cap.  22,  and  decerns ;  and  appoints  the 
cause  to  be  enrolled,  with  the  view  of  ascertaining  the  amount  for  which  the  pursuers  are 
entitled  to  decree."    The  Second  Division  of  the  Court  adhered,  27th  Nov.  1852. 

On  appeal  to  the  House  of  Lords  it  was  maintained— That  the  Apportionment  Act,  4  and  5 
WilL  IV.  cap.  22,  was  not  applicable  to  the  rents  claimed  by  the  respondent.  Browne  v.  Amyot, 
3  Hare,  173;  Countess  ofGlencaim  v.  Graham,  M.  Heir-apparent,  Appendix  No.  i ;  Ersk.,  iii, 
8,  29;  Langw,  Lang,  M*L.  &  Rob.  893;  Markby,  4  My.  &  Cr.  484. 

The  respondents  maintained — i .  The  Act  of  the  4  and  5  WilL  iv.  cap.  22,  is  operative  within 
Scotland.  Brydges  v.  Dingwall  Fordyce,  6  Bell  Ap.  i.  2.  Because  the  statute  is  applicable  to 
the  rents  of  lands  in  Scotland,  held  under  settlements  of  strict  entail.  Blaikie  v.  Farquharson, 
II  D.  1456;  Browne  V,  Amyot,  3  Hare,  173;  Bell's  Principles,  §  172a 

R,  Palmer  Q.C.,  and  Anderson  Q.C.,  for  the  appellant.--The  interlocutor  of  the  Court  below 

^  See  previous  report  15  D.  914.        S.  C.  2  Macq.  Ap.  258 :  27  Sc.  Jur.  367. 
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is  wrong,  i.  The  Apportionment  Act,  4  and  5  Will  iv.  c.  22,  does  not  apply  to  anything  except 
leases  and  instruments  in  writing,  executed  after  the  date  of  that  Act.  This  is  the  proper  con- 
struction of  the  2d  section.  Re  Markby^  4  My.  &  Cr.  484;  i  Williams'  Exec.  709.  As,  there- 
fore, the  rents  claimed  in  this  action  are  mostly  not  payable  under  any  lease  or  instrument  what- 
ever, .but  the  tenants  merely  hold  their  farms  by  having  their  names  entered  in  the  rental  book 
of  the  landlord,  the  statute  is  inapplicable.  The  case  of  Blaikie  v.  FarquharsoHy  1 1  D.  1456,  is 
wrong,  and  cannot  be  supported.  2.  The  statute  does  not  apply  as  between  heirs  of  entail  and 
executors.  It  has  been  decided  in  England  that  the  statute  does  not  apply  to  the  case  of  leases 
granted  by  a  tenant  in  fee,  or  proprietor.  Browne  v.  Amyotj  3  Hare,  173;  Per  Maule,  J.,  in 
Beerv,  Beer,  12  C.  B.  60;  i  WilUams'  Exec.  694.  An  English  tenant  in  tail  in  England  is 
assimilated  in  this  respect  to  a  tenant  in  fee.  Coote's  Landlord  and  Tenant,  701 ;  Hayes^Introd 
to  Conveyancing.  The  question  is — whether  a  Scotch  heir  of  entail  comes  within  the  class  of 
proprietors  or  of  liferenters  ?  It  is  well  known  that  the  theory  of  the  Scotch  law  is,  that  the  whole 
fee  is  in  the  heirs  of  entail.  The  heir  has  full  power  as  fiar,  except  only  where  he  is  fettered. 
Ersk.,  iii.  8,  29.  Per  Lord  Brougham  in  Lang  v.  Lang^  M*L.  &  Rob.  893.  The  interest  of  the 
heir  of  entail  is  not  an  interest  terminable  by  his  death,  but  transmits  to  the  next  heir.  Thus  the 
widow  has  her  terce,  and  the  husband  has  his  courtesy.  So  an  analogy  may  be  drawn  from  the 
decisions  on  the  Forfeiture  Act  for  treason,  especially  from  the  case  of  Gordon  of  Park,  decided 
by  Lord  Hard  wick,  as  to  which  see  Kames*  Elucidations,  p.  381,  et  seq.y  where  all  the  English 
Judges  who  were  consulted  held  that  a  Scotch  estate  tail  was  an  estate  of  inheritance.  See  also 
Earldom  of  Perth  Peerage,  2  H.  L.  Cas.  865.  3.  The  statute  does  not  apply  to  cases  where  the 
rent  is  payable  by  convention — that  is,  not  at  the  day  when  it  is  due,  but  at  a  postponed  period. 

Solicitor-General  (Bethell)  and  Roll  Q.C.,  for  the  respondents,  were  not  called  upon. 

The  Lord  Chancellor  Cranworth  said  he  had  no  doubt  that  the  interlocutor  of  the  Court 
below  was  right,  and  that  this  was  not  so  much  a  question  of  construction  of  the  statute,  as 
whether  it  was  one  of  the  evils  which  the  statute  was  mtended  to  remedy,  and  he  thought  it  was. 
Without  giving  any  formal  reasons,  his  Lordship  then  immediately  moved  that  the  interlocutor 
be  affirmed,  with  costs. 

Interlocutor  affirmed,  with  costs. 
Appellant* s  Agents,  Mackenzie  and  Baillie,  W.S. — Respondent^  Agents,  Bell  and  M'Lean,  W.S. 


MAY  8,  1855. 

Thomas  Lang  and  James  Innes  Lang,  Appellants,  v,  John  Brown   and 
Archibald  Ferguson,  Respondents, 

Arbitration — Submission — Prorogation — Oversman — A  submission  was  made  to  two  arbiters 

with  power  to  appoint  an  oversman,  and  the  award  by  the  arbiters  or  oversman  to  be  tnade 

within  a  time  limited.  The  arbiters  decided  some  points  after  the  time  limited^  and  had  devolved 

the  other  points  on  the  oversman. 
Held  (reversing  judgment),  That  there  was  no  power  to  separate  the  award  into  parts,  aftd  that 

the  oversman  had  no  power  to  prorogate  the  submission,  so  as  to  extend  the  time  for  the  arbiters 

to  decide  their  part. 
Opinion,  //  requires  an  express  contract  to  leave  one  part  of  the  matter  to  be  decided  by  arbiters 

and  the  other  part  by  an  oversman} 

< 

This  was  a  reduction  of  a  decree  arbitral  dated  28th  May  1847,  pronounced  in  a  submission 
which  was  dated  19th  January  1843.  By  it,  the  parties — viz.  John  Brown  for  himself  and  his 
absent  son,  Thomas  Lang,  Archibald  Ferguson,  and  James  Innes  Lang — ^**  do  hereby  submit 
and  refer  all  demands,  claims,  disputes,  questions  and  differences,  depending  and  subsisting 
between  them,  on  any  account,  occasion  or  transaction  whatever,  in  connection  with  said  vessel 
or  otherwise,  including  their  respective  claims  to  the  expenses  of  said  proceeding's,  to  the  amicable 
decision,  final  sentence  and  decree  arbitral  to  be  pronounced  by  Robert  Dow  Ker  and  John 
Denniston,  merchants,  both  of  Greenock,  arbiters  mutually  chosen  by  the  parties,  and,  in  case  of 
their  differing  in  opinion,  to  any  oversman  to  be  appointed  by  them,  which  they  are  hereby 
authorized  to  do.'* 

The  submission  was  kept  alive  by  Tegular  prorogations  executed  by  the  arbiters  from  time  to 
time,  the  last  of  which  was  dated  i8th  and  20th  December  1845,  and  was  in  the  following 
terms : — "  We,  the  within  designed  Robert  Dow  Ker  and  John  Denniston,  the  arbiters  within 


1  See  previous  rfsport  15  D,  38 ;  25  Sc.  Jur.  37.        S,  C.  2  Macq.  Ap.  93 :  27  Sc.  Jur.  369. 
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named,  hereby  prorogate  and  adjourn  the  within  submission,  and  the  period  for  deciding  the 
matter  referred,  until  the  day  of  next ;  and  we  appoint  this  minute  to  be  recorded 

in  terms  of  the  clause  of  registration  contained  in  said  submission.     In  witness  whereof,  this 
minute  of  prorogation,''  &c. 

Under  this  prorogation,  the  submission  was  kept  alive  till  2ist  December  1846. 

On  loth  November  1846,  and  while  the  submission  therefore  was  still  current,  the  arbiters 
issued  and  signed  notes  deciding  all  the  points  on  which  they  were  agreed.  The  notes,  after 
setting  forth  the  various  matters  decided,  concluded  in  the  following  terms  :— "  Direct  the  clerk 
to  prepare  an  interim  decree  arbitral  on  these  principles,  to  be  subscribed  by  the  arbiters,  and 
issued  on  the  requisition  of  either  of  the  parties,  if  no  representation  be  lodged  against  these 
notes,  within  fourteen  days  after  the  date  of  intimation  :  Appoint  Mr.  Andrew  Lindsay,  merchant 
in  Greenock,-  to  be  oversman  in  the  submission  ;  and  in  respect  the  arbiters  differ  as  to  the 
remaining  subjects  in  dispute  between  the  parties — viz.,  the  claim  of  damages  for  defamation, 
made  by  Mr.  Lang  against  Mr.  Brown,  and  the  expenses  of  the  parties  in  the  submission — 
devolve  the  same  on  the  oversman ;  and  direct  the  clerk  to  prepare  and  submit  to  the  arbiters 
for  signature  a  minute  of  nomination  and  devolution  accordingly." 

On  the  loth  and  i6th  of  the  same  month,  the  following  formal  minute  of  devolution  was 
executed  by  the  arbiters  : — "We,  Robert  Dow  Ker  and  John  Denniston,  arbiters  named  in  the 
within  submission,  having  agreed  upon  and  decided  all  the  points  submitted,  excepting  the  claim 
made  by  the  submitters  Thomas  Lang  and  James  Innes  Lang,  or  one  of  them,  against  the  sub- 
mitter John  Brown,  for  alleged  defamation ;  as  also  the  question  of  expenses  in  the  submission, 
on  which  two  points  we  differ  in  opinion ;  and  being  empowered  in  that  event  to  choose  an 
oversman,  do  hereby,  in  exercise  or  that  power,  nominate  and  appoint  Andrew  Lindsay,  mer- 
chant in  Greenock,  to  be  oversman,  and  refer  the  said  two  points  on  which  we  differ,  to  his 
determination,  and  devolve  the  submission  on  him  to  that  extent,  with  all  the  powers  competent 
to  the  office  of  oversman ;  and  we  consent  to  the  registration  hereof  along  with  the  said 
submission.     In  witness  whereof,  we  subscribe  this  minute.'' 

No  representation  was  lodged  by  either  of  the  parties  against  the  findings  contained  in  the 
notes  of  loth  November  1846. 

On  1 8th  December  1846,  three  days  before  the  submission  would  have  expired  if  not  proro- 
gated, the  oversman  executed  the  following  prorogation  : — "  I  Andrew  Lindsay,  merchant  in 
Greenock,  oversman  named  and  appointed  by  the  arbiters  in  the  within  submission,  conform  to 
minute  of  devolution  dated  loth  and  i6th  November  1846,  hereby  prorogate  and  adjourn  the  said 
submission,  and  the  period  for  deciding  the  matter  referred,  to  the  day  of  next ;  and 

I  appoint  this  minute  to  be  recorded  in  terms  of  the  clause  of  registration  contained  in  said 
submission.     In  witness  whereof,  this  minute  of  prorogation,"  &c. 

A  formal  decree  arbitral  in  terms  of  the  arbiters'  notes  of  loth  November  1846,  being  the  deed 
under  reduction,  was  extended  and  executed  by  them  on  28th  May  1847. 

Various  grounds  of  reduction  were  urged,  but  the  only  grounds  material  to  be  considered  at 
this  stage  were,  that  the  decree  arbitral  was  executed  after  the  expiry  of  the  submission  ;  and' 
that  the  oversman's  prorogation  being  necessarily  limited- to  the  points  which  had  rendered  that 
devolution  necessary,  was  ineffectual  to  keep  it  alive. 

The  case  was  argued  before  all  the  judges  owing  to  the  First  Division  being  equally  divided. 
The  majority  of  the  Court  held  that  the  devolution  (notwithstanding  the  limitation  of  its  terms) 
empowered  the  oversman  to  prorogate  the  whole  submission,  so  as  to  give  validity  to  the  formal 
award,  executed  by  the  arbiters  in  terms  of  their  notes  more  than  a  year  after  the  last  prorogation 
pronounced  by  them. 

The  pursuers  appealed,  pleading  that  there  ought  to  be  a  reversal,  because — i.  The  notes 
issued  by  the  arbiters  were  not  in  themselves  equivalent  to  a  decree  arbitral,  and  the  decree 
arbitral  actually  issued,  being  pronounced  subsequent  to  the  expiry  of  the  submission,  was 
invalid.  2.  The  attempt  to  divide  the  submission  into  two  portions,  one  of  which  was  to  con- 
tinue with  the  arbiters,  and  the  other  to  proceed  before  the  oversman,  was  incompetent,  and  the 
result  in  point  of  law  was,  that  quoad  the  arbiters  their  powers  came  to  an  end  by  the  devolution. 
3.  In  any  view,  the  prorogation  by  the  oversman  could  not  keep  the  submission  alive,  so  far  as 
regarded  the  points  reserved  by  the  arbiters,  and  excluded  from  the  devolution  to  the  oversman. 
Bell  on  Testing  Deeds,  p.  35,  36,  and  cases  there  referred  to ;  Morrison,  17,029,  reported  by 
Forbes,  Feb.  13,  171 1  ;  Short  v.  Hopkin,  M.  16,867  J  G^^y  ^«^  M^Nair^  3  S.  322  :  5  W.  S.  305. 

The  respondents  in  their  printed  case^  supported  the  judgment,  arguing — i.  The  interlocutor 
appealed  against  ought  to  be  affirmed,  because  the  decree  arbitral  of  the  24th  and  28th  May  1847, 
was  merely  the  formal  embodiment  of  the  award  of  the  arbiters,  finally  made  up  and  pronounced 
in  November  preceding,  while  the  submission  was  in  full  subsistence,  independently  altogether 
of  the  subsequent  prorogation  by  the  oversman.  2.  The  interlocutor  ought  to  be  affirmed,  be- 
cause, even  supposmg  it  were  to  be  held  that  it  is  essential  to  the  efficacy  of  a  decree  arbitral, 
not  only  that  the  substance  of  it  be  contained  in  a  minute  or  notes  duly  authenticated  and  issued 
by  the  arbiters,  but  also  extended  and  given  out  in  a  complete  and  formal  shape  during  the  term 
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of  the  submission,  this  must  be  held  to  have  been  done  in  the  present  instance,  in  respect  that 
by  the  prorogation  of  the  oversman,  on  i8th  December  1846,  the  submission  was  kept  alive 
for  a  full  year  thereafter.  Forrester  v.  Gourlayy  M.  645  ;  L,  Alter  v.  L,  Affleck^  M.  646 ; 
Earl  of  Crawford  v.  Alexander  Bruce^  M.  649;  Colonel  Erskine  v.  Lady  Mary  Cochrane^ 
M.  649. 

Sir  F,  Kelly ^  and  Brown^  for  the  appellants. — It  was  not  competent  for  the  arbiters  to  divide 
the  submission  into  two  parts,  one  of  which  was  to  go  on  before  themselves  and  the  other  before 
the  oversman.  The  submission  was  an  entire  thing,  and  could  not  be  thus  split  up,  so  as  to 
allow  the  arbitrators  to  decide  some  points  and  refer  the  rest  to  an  oversman,  without  an  express 
power  to  that  effect — Toilette,  Saunders^  9  Price,  612.  There  was  nothing  different  in  this 
submission  from  the  ordinary  form.  It  was,  no  doubt,  intended  that  the  arbiters  should  give  out 
interim  decrees  from  time  to  time  ;  but  that  is  not  equivalent  to  a  power  to  retain  one  part  of  the 
submission  for  their  own  decision,  and  devolve  the  remainder  on  the  oversman.  But  even 
assuming  they  had  this  power,  had  the  arbiters  decided  that  part  which  they  proposed  to  reserve 
to  themselves  ?  All  they  did  was  to  issue  notes,  which  were  nothing  more  than  a  proposed  draft 
which  they  might  alter  and  vary  before  final  approval ;  but  they  never  did  deliver  it  in  its  final 
state  till  after  the  expiration  of  the  last  prorogation.  The  parties  might  have  lodged  representa- 
tions against  the  notes,  and  the  arbiters  might  have  altered  them  at  any  time  before  the  formal 
execution  of  the  decree. — Ramsay  v.  Robertson^  1783,  Mor.  653  ;  Gray  v.  M^Nair^  5  W.  S. 
305.  The  notes,  therefore,  could  not  amount  to  a  decree  arbitral  when  they  were  left  in  the 
hands  of  the  clerk ;  nor  was  it  competent  for  the  arbitrators  to  convert  them  into  a  decree  after 
the  lapse  of  the  prorogation.  The  only  cases  which  favour  such  a  doctrine  are  old  cases,  decided 
at  a  time  when  the  notion  prevailed  that  the  statutory  solemnities  of  the  Statute  1681  did  not 
extend  to  decrees  arbitral.  It  was,  however,  otherwise  settled  by  Short  v.  Hopkin^  Mor.  16,867. 
It  is  plain  that,  if  informal  decrees  are  to  be  made  valid  at  any  time  after  the  lapse  of  Uie 
prorogation,  there  can  never  be  a  case  where  a  decree  will  be  set  aside  for  informality  ;  yet  it 
was  so  in  Runciman  v.  Craigie^  9  S.  629.  The  only  remaining  point  is,  therefore,  whether, 
supposing  it  competent  to  the  arbiters  to  devolve  part  of  the  submission  on  the  oversman,  it  was 
competent  for  the  latter  to  prorogate  the  submission  quoad  that  part  reserved  by  themselves. 
The  terms  of  devolution  are  express,  that  the  submission  is  devolved  "to  that  extent"  only,  1.  tf., 
as  to  those  points  not  reserved  by  the  arbiters.'  As  the  power  to  prorogate  is  only  incident  to 
the  power  to  decide,  the  oversman  could  only  prorogate  the  submission  quoad  those  points  which 
had  been  devolved  upon  him  for  decision.  He  had  no  more  power  to  prorogate  that  part  of  the 
submission  retained  by  the  arbiters  than  any  stranger.  It  follows,  therefore,  that  the  decree 
arbitral  pronounced  by  the  arbiters  after  the  lapse  of  their  last  prorogation,  and  during  a 
prorogation  of  the  oversman,  which  could  not  extend  beyond  his  own  part  of  the  submission^ 
was  entirely  void. 

Solicitor-General  (Bethell),  and  Miller ^  for  the  respondents. — Every  analogy  is  in  favour  of  the 
first  point,  viz.,  that  it  was  competent  for  the  arbiters,  even  after  the  expiration  of  the  prorogated 
period,  to  draw  up  their  decree  in  solemn  form.  They  had  quite  agreed  upon  their  decision 
when  they  issued  the  notes,  for  the  decree  afterwards  extendecl  embodied  nothing  beyond  what 
the  notes  contained,  and  all  that  was  wanting  was  a  mere  formality.  It  is  every  day's  practice 
in  the  Court  of  Chancery  to  draw  up  decrees  long  after  they  are  pronounced  from  minutes  made 
at  the  time.  So  a  Judge  may  put  his  signature  to  a  bill  of  exceptions  even  after  he  has  ceased 
to  be  a  Judge. — Smith  v.  M^Kay,  13  S.  323.  Many  old  cases  confirm  this  view  as  regards 
decrees  arbitral. — Forrester  v.  Gourlay^  Mor.  645  ;  L,  Alter  v.  L,  Affleck^  Mor.  646 ;  E,  Craw- 
ford V.  Alex.  Bruce^  Mor.  649  ;  CoL  Erskine  v.  Lady  Mary  Cochrane,  Mor.  649.  Some  of 
those  cases  are  subsequent  to  the  passing  of  the  Statute  1681.  The  only  authority  relied  on  by 
the  other  side  is  Gray  v.  M^Nair;  but  in  that  case  the  decree  arbitral  had  been  delivered  out 
without  the  consent  or  authority  of  the  arbiters,  which  is  not  the  case  here.  As  to  the  second 
point,  assuming  that  the  decree  arbitral  was  not  duly  executed  within  the  proper  time  as  respects 
their  own  prorogation,  still  the  prorogation  of  the  oversman  was  sufficient  for  that  purpose.  The 
power  was  clearly  given  to  the  arbiters  to  devolve  upon  the  oversman  those  points  as  to  which 
they  could  not  agree  ;  and  it  was  equally  clear  that  power  was  given  "  to  the  arbiters  or  overs- 
man  ^  to  prorogate  the  submission  at  pleasure.  The  submission  being  an  entire  thing,  could  not 
be  prorogated  by  halves.  It  must  either  be  prorogated  in  whple  or  not  at  all,  just  as  a  process 
must  be  either  entirely  awake  or  entirely  asleep.  There  was  no  power  given  to  prorogate *in  part. 
Therefore  the  prorogation  by  the  oversman  covered  the  period  within  which  the  decree  arbitral 
was  issued,  and  thus  rendered  such  decreet  valid. 

Lord  Chancellor  Cranworth. — My  Lords,  this  is  one  of  those  unfortunate  questions 
which  you  have  to  look  at  with  a  merely  technical  eye,  and  to  view  in  such  a  manner  as  would 
apparently  defeat  what  is  the  substantial  Justice  of  the  case.  But  however  disagreeable  a  duty 
that  may  be  to  perforni,  I  shall  never  cease  to  think  that  it  is  the  duty  of  a  Court  of  Justice  to 
administer  the  law  strictly,  and  to  see  that  the  rules  of  law  are  complied  with.  And  I  think  it 
becomes  me  to  impress  upon  your  Lordships  the  conviction,  that  although  an  attention  to  those 
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rules  may  inflict'  hardship  in  a  particular  case,  yet  that  your  Lordships  would  be  inflicting 
inflnitely  greater  hardship  on  Her  Majesty's  subjects  in  general,  if  you  were  not  to  have  the 
rules  of  law  certain,  so  that,  they  may  be  clearly  acted  upon. 

Now  what  is  said  in  the  present  case  is  this  : — That  certain  diflerences  were  referred  to  two 
arbitrators,  with  a  power  to  them,  if  they  disagreed,  to  appoint  or  call  in  an  umpire,  as  we 
should  term  it  in  England,  or  an  oversman,  as  they  term  it  in  Scotland.  And  it  was  part  of  the 
terms  of  the  reference  that  the  award  that  should  be  made,  whether  by  the  arbitrators  or  by  the 
oversman,  should  be  made  within  a  particular  time  ;  that  there  was  a  power  of  extending  the 
time — a  power  of  prorogation,  as  it  is  called  in  Scotland  ;  but  that  that  power  was  not  exercised, 
and  that  no  award  was  made  until  after  the  time  had  elapsed  within  which  the  parties,  according 
to  the  terms  of  the  reference,  were  to  make  it.  So  that  the  award,  which  has  in  point  of  fact 
been  made,  is  a  nullity. 

My  Lords,  in  considering  questions  as  to  the  validity  of  awards,  or  decrees  arbitral,  as  they 
are  called  in  Scotland,  we  must  never  lose  sight  of  this  consideration,  that  when  we  are  deter- 
mining upon  questions  of  this  nature  we  are  merely  determining  on  the  construction  to  be  put 
upon  the  contracts  of  parties,  because  every  award  has  its  force,  not  by  virtue  of  the  award  itself, 
but  by  virtue  of  the  previous  contract  of  the  parties  giving  it  effect.  And  what  we  have  to  con- 
sider, therefore,  is,  whether  the  award  which  was  then  made  is  an  award  which  the  parties  agreed 
should  be  binding  on  them. 

Now  in  the  more  ordinary  and  general  terms  of  a  reference  or  submission  to  arbitration,  the 
way  in  which  the  parties  generally  submit  the  matter  is  this.  They  submit  all  matters  in 
dinierence  to  two  arbiters,  one  generally  named  by  each  party,  and  in  case  of  their  difference  to 
an  umpire,  who  is  either  fixed  on  by  the  parties  themselves,  or  chosen  by  the  arbiters  ;  and  when 
that  is  the  form  of  the  submission,  I  take  it  to  be  clear,  as  a  matter  of  substance  and  not  of  form, 
that  all  that  the  arbiters  have  to  do  would  be  this  : — ^They  would  hear  the  parties,  and  if  they 
agreed  they  would  make  an  award  ;  if  they  did  not  agree,  they  would  state  their  disagreement, 
and  refer  the  whole  question  to  the  umpire.  But  if  they  took  upon  themselves  to  decide  half  of 
the  matter,  and  referred  the  other  half  to  the  decision  of  the  umpire,  1  take  it  to  be  quite  clear 
that  that  would  be  bad.  That  is  not  what  the  parties  agreed  to  ;  they  never  agreed  to  leave  one 
half  of  the  question  to  be  decided  by  two  people,  and  the  other  half  by  a  third.  There  might  be 
very  substantial  reasons  against  entering  into  such  an  agreement .  They  might  well  feel,  that  it 
was  only  by  looking  to  the  whole  of  the  case  that  a  substantial  award  could  be  made.  That  must 
be  the  construction  put  on  the  terms  of  a  reference  such  as  I  have  suggested,  and  that  I  take 
to  be  the  decision  of  the  Court  of  Exchequer  in  the  case  of  Tollett  v.  Saunders^  referred  to  by 
Sir  F.  Kelly.  But  this  being  sometimes  inconvenient,  it  is  of  course  competent  to  the  parties 
(as  every  word  contained  in  the  submission  is  but  a  contract  between  them)  to  vary  the  terms  of 
submission  if  they  think  flt,  and  to  stipulate,  not  that  all  matters  in  difference  shall  be  referred 
to  two  arbiters,  and  that  those  arbiters,  in  case  of  disagreement,  shall  refer  it  to  an  umpire,  but 
that  all  matters  in  dispute  shall  be  referred  to  two  arbiters,  and  that  they  shall  decide  all 
matters  that  they  can  agree  upon,  and  that  if  there  be  anything  upon  which  they  cannot  come  to 
an  unanimous  decision,  and  cannot  concur  in  their  award,  the  matter  upon  which  they  do  not 
concur  shall  be  left  to  the  settlement  of  an  umpire.  That  is  a  contract  that  parties  may  enter 
into,  and  it  is  a  common  form  of  contract.  It  may  be  also  that  parties  may  stipulate,  if  they 
think  fit,  not  merely  on  the  terms  which  I  have  last  suggested,  but  that  the  arbiters  may,  from 
time  to  time  as  they  differ,  refer  each  subject  to  the  oversman,  retaining  concurrently  their 
jurisdiction  over  each  subject.  That  is  likely  to  be,  in  ordinary  cases,  very  inconvenient,  because, 
without  saying  that  it  is  absolutely  illegal,  a  concurrent  jurisdiction,  to  be  exercised  over  a  part 
of  a  subject  matter  by  one  tribunal,  and  over  another  part  of  a  subject  matter  by  another 
tribunal,  must  be  attended  with  very  great  difficulties.  But  1  believe  that  that  is  a  course 
which  is  sometimes  adopted,  particularly  with  regard  to  railway  contracts,  upon  which  questions 
are  arising  from  day  to  day. 

Having  made  these  general  observations,  what  we  are  now  to  consider  is,  what  is  the  particular 
contract  which  these  parties  have  entered  into,  and  what  is  the  mode  in  which  it  has  been  per- 
formed, or  attempted  to  be  performed  ?  In  the  first  place,  there  is  this  provision  in  the  deed  of 
submission.  The  parties  begin  thus : — They  agree  to  submit  all  differences.  What  the  precise 
question  was  we  have  never  heard  explained.  It  was  something  about  a  ship.  But  they  agree 
"  to  submit  all  differences  depending  and  subsisting  between  them  on  any  account,  occasion,  or 
transaction  whatever,  in  connection  with  said  vessel  or  otherwise,  including  their  respective 
claims  to  the  expenses  of  said  proceedings,  to  the  amicable  decision,  final  sentence,  and  decree 
arbitral  to  be  pronounced  by  Robert  Dow  Ker  and  John  Denniston,"  the  two  gentlemen  who 
were  chosen  by  the  parties,  "  and  in  case  of  their  differing  in  opinion,  to  any  oversman  to  be 
appointed  by  them,  which  they  are  hereby  authorized  to  do."  Now,  if  it  had  stopped  there,  I 
should  be  clearly  of  opinion  that  all  the  power  that  was  delegated  was  a  power  to  the  arbitrators 
to  decide,  if  they  could  decide  ;  if  they  could  not  so  decide,  to  say  so,  and  then  to  appoint  an 
oversman,  and  to  let  him  decide.     But  it  goes  on  to  say—*'  and  whatever  the  said  arbiters  or 
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oversman  shall  determine  in  the  premises  by  decree  arbitral  or  decrees  arbitral,  interim  or  final, 
to  be  pronounced  by  them  "  within  a  certain  time. 

Now,  1  think  the  inference  which  both  parties  would  draw  from  that,  and  which  has  been 
drawn  by  the  Court  below,  is  an  inference  irresistible,  that  the  meaning  was,  not  that  the  arbiters 
should  be  bound  to  decide  everything  themselves,  or  to  transfer  everything  to  the  umpire,  but 
that  they  might  make  interim  awards,  one  or  more,  deciding  on  certain  matters,  and  leave  the 
other  matters,  if  they  could  not  agree  on  them,  to  be  decided  by  the  umpire.  That  is  the 
common  sense,  and  1  think  it  has  been  rightly  assumed  to  be  the  correct  interpretation  of  the 
submission.  The  arbiters  proceeded,  and  decided  certain  of  the  matters,  and  on  the  i6th 
November  1846  they  drew  up  a  note  wherein  they  set  forth  a  number  of  conclusions  which  they 
state  they  had  arrived  at.  They  mention  different  sums  of  money,  and  they  direct  their  clerk  to 
prepare  an  interim  decreet,  to  be  issued  on  the  requisition  of  either  of  the  parties,  if  no  repre- 
sentation be  lodged  against  these  notes  within  14  days  after  the  date  of  intimation  ;  and  then 
they  appoint  Mr.  Lindsay  to  be  the  oversman,  and  as  they  differ  about  the  remaining  subjects  in 
dispute,  they  refer  those  to  the  oversman,  and  direct  the  clerk  to  prepare  a  minute  of  nomination 
and  devolution  accordingly. 

Such  a  deed  was  accordingly  prepared,  and  in  this  deed  they  state  what  they  have  done,  and 
then  they  nominate  and  appoint  Andrew  Lindsay  to  be  the  oversman,  refer  the  two  points  on 
which  they  differ  to  him,  and  devolve  the  submission  on  him  to  that  extent 

Now  what  is  the  position  in  which  the  parties  then  stood  ?  With  regard  to  those  matters 
which  they  had  devolved  on  the  oversman  they  were  functi  officio — they  left  them  to  him  to 
decide.  How  did  they  stand  in  regard  to  the  rest  of  the  matters  ?  As  to  the  first  matter  raised, 
viz.,  that  they  had  already  decided,  and  made  an  award  on  that  subject  by  the  note  which  they 
so  drew  up,  that  was  a  point  not  very  strongly  pressed.  And  all  the  Judges  having  been  con- 
sulted, only  two  of  them  came  to  the  conclusion  that  the  note  or  minute  which  they  had  so  drawn 
up,  and  which  the  arbiters  directed  their  clerk  to  put  into  proper  form,  might  be  taken  as  being 
a  decision.  I  think  that,  both  upon  principle  and  upon  authority,  it  is  impossible  to  say  that 
that  was  a  decision  either  in  form  or  in  substance.  And  the  decisions  of  the  Courts  in  Scotland 
for  the  last  century  and  a  half  have  determined  that  upon  the  ground  of  the  act  of  1681,  which 
requires  a  certain  form  of  instrument  in  the  case  of  decrees  arbitral.  In  point  of  form  that  was 
not — what  is  of  more  importance,  in  point  of  substance  it  was  not — an  adjudication.  The  arbiters 
did  not  mean  to  adjudicate ;  they  studiously  left  it  open  to  themselves  to  alter  it  if  they  should 
think  fit.  They  direct  it  to  be  drawn  up  and  prepared  in  proper  form,  unless  the  parties,  on 
having  the  notes,  should,  within  14  days,  shew  cause  to  the  contrary,  as  we  say  in  England.  It 
is  quite  clear  that  at  the  moment  they  signed  these  notes  they  did  not  mean  it  to  be  an  adjudica- 
tion. Therefore  the  doubt  expressed  by  Lord  Lyndhurst  in  the  case  which  has  been  referred  to, 
would  not  present  itself  to  the  minds  of  the  parties  here.  There  the  parties  had  drawn  up  some- 
thing which  was  meant,  on  the  face  of  it,  to  be  an  award,  but  which  wanted  the  form  of  an  award, 
and  his  Lordship  said  it  was  contrary  to  his  English  notions  to  say  that  it  was  not  an  award. 
The  same  doubt  would  not  have  occurred  here.  It  was  intended  to  leave  it  open,  probably  to 
be  adopted,  certainly  not  of  necessity,  but  only  in  case  the  parties  did  not  come  before  them  in 
14  days,  and  satisfy  them  that  some  alteration  ought  to  be  made.  Therefore  I  think  that  part 
of  the  case  is  clearly  disposed  of. 

Then  arises  the  other  important  question,  on  which  the  Judges  in  Scotland  have  differed,  a 
majority  of  eight,  I  think,  being  of  opinion  one  way,  and  four  or  five  the  other  way,  namely — 
whether,  although  these  notes  were  not  valid  as  an  award,  yet  when  these  notes  so  made  in 
November  were  put  into  form  in  the  following  month  of  May,  the  decision  in  May  1847  did  not 
become  a  valid  award.  Now  I  think  that  entirely  depends  upon  whether  or  not  there  was  a 
valid  prorogation,  because,  if  this  was  not  a  valid  prorogation,  if  the  time  for  making  the  award 
expired  in  December  1846,  and  this  award  was  made  in  May  1847,  ^  cannot  accede  to  what  was 
pressed  by  the  Solicitor-General,  that  you  must  tack  the  one  to  the  other,  and  take  that  which 
was  done  in  May,  after  the  time  had  expired,  as  an  embodying  of  something  which  had  been 
previously  done.  I  think  that  would  be  an  application  of  that  doctrine  which  no  authority  could 
warrant.     The  question,  therefore,  is,  whether  there  has  been  a  valid  prorogation. 

Now  I  consioer  it  to  be  clear,  that  the  power  of  prorogation  by  the  oversman  is  confined  to 
the  matters  referred  to  him.  And  that,  I  conceive,  disposes  of  the  whole  question.  I  think  this 
is  a  conclusion  necessarily  resulting  from  the  nature  of  the  office  he  fills.  When  the  arbitrators 
differ  on  any  point,  and  this  point  is  referred  to  the  oversman,  the  submission  must  be  read  just 
as  if  he  had  been  named  as  the  sole  referee,  and  as  if  the  points  referred  to  him  were  the  only 
matters  in  dispute.  The  submission  did  not  mean  to  give  him  any  power  to  determine  whether 
it  would  or  not  be  right  for  the  arbiters  to  prorogate  the  time  for  making  this  award.  The 
power  of  prorogation  is  incidental  and  auxiliary  to  deciding  the  matters  referred,  and  it  is  a 
power  which  the  parties  are  bound  to  exercise  in  discretion,  just  as  much  as  any  other  parts  of 
the  contract.  These  consequences  fiow  from  the  nature  of  the  case,  and  they  are  illustrated  by 
the  document  to  which  I  have  referred,  the  document  whereby  the  arbiters  appoint  Mr.  Lindsay 
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as  oversman,  and  refer  the  two  points  on  which  they  differ  to  his  determination,  with  all  the  powers 
competent  to  the  office  of  oversman.  The  moment  that  instrument  is  executed,  I  take  it  that  the 
oversman  is  in  exactly  the  same  position  as  if  there  were  no  other  matters  in  difference  but  those 
which  were  referred  to  him,  as  if  he  had  been  originally  appointed  solely  to  carry  out  the  terms  of 
the  reference  contained  in  the  submission.  What  he  did  was  this :  He  executed  a  valid  instru- 
ment of  prorogation,  in  which,  after  reciting  his  appointment,  he  prorogated  and  adjourned  the 
said  submission,  (that  is,  as  far  as  he  was  concerned,  for  with  regard  to  no  other  part  of  the  sub- 
mission had  he  any  authority,)  and  the  period  for  deciding  the  matters  referred  to  him,  to 
the  day  of  Therefore  the  state  of  the  case  is  this  :  The  submission  is  to  be  read 

as  if  it  was  a  submission  of  the  two  matters  in  dispute  only  to  Andrew  Lindsay,  with  power  to  him 
to  prorogate.  He  accepts  the  reference,  and  does  prorogate.  That  gives  him  full  power  to  make 
his  determination  within  the  time  to  which  his  prorogation  extends.  But  how  does  it  affect  any 
other  matters  ?  Evidently  not  at  all.  It  would  be  out  of  the  four  comers  of  the  instrument  of 
submission,  and  beyond  what  is  there  included  or  intended  to  be  included.  The  right  of  pro- 
rogation is  a  discretionary  right,  to  be  exercised  as  the  interests  of  the  parties  may  require,  and 
it  is  a  right  to  be  exercised  with  reference  to  those  matters  that  are  before  the  party  by  whom 
that  discretion  is  to  be  exercised. 

My  Lords,  I  come  therefore  to  the  opinion,  that  in  this  case  there  was  no  power  whatever  in 
the  oversman  to  prorogate,  and  that,  in  point  of  fact,  he  never  did  prorogate.  I  come  to  that 
conclusion,  which  is  decisive  of  the  case  ;  and  even  if  there  could  be  a  valid  devolution  to  the 
oversman,  yet  while  the  matter  is  not  so  devolved,  he  is  not  finally  to  decide  it.  There  appears 
to  me  to  be  great  weight  in  what  is  said  by  Lords  FuUerton  and  Ivory  on  the  subject,  that  the 
functions  of  the  arbiters  cannot  be  in  operation  as  to  part  of  the  matters  in  dispute,  while  those 
of  the  oversman  are  in  operation  as  to  the  rest.  I  give  no  decided  opinion  as  to  that.  I  do  not 
say  that  there  cannot  be  such  a  state  of  things,  but  that  there  cannot  be  such  a  state  of  things 
without  an  express  contract  that  such  a  state  of  things  should  exist.  It  is  clear  that  there  is 
nothing  of  the  sort  in  the  present  case. 

My  opinion,  therefore,  is — u/,  That  until  the  final  decree  of  the  arbiters,  in  May  1847,  the 
matters  then  adjudicated  upon  had  not  been  so  decided  as  to  preclude  them  from  altering  their 
decree  if  they  thought  fit ;  and  that  therefore  the  notes  of  November  1846  were  not  a  valid  decree. 
And,  idly^  That  the  oversman  had  not,  by  the  submission  or  the  devolution,  the  power  of  pro- 
rogation, save  as  to  the  matters  referred  to  him  ;  so  that  there  was  no  prorogation  of  the  decree 
of  the  arbiters  after  November  1846,  and  therefore  the  decree  of  May  1847  could  not  be  valid. 
I  come  to  this  conclusion  upon  purely  technical  grounds.  We  are  deciding  the  case  on  a  mere 
matter  of  form  ;  but  after  the  observations  I  took  the  liberty  of  addressing  to  your  Lordships  at 
the  commencement,  I  trust  your  Lordships  will  have  no  hesitation  in  adopting  the  conclusion  at 
which  I  have  arrived,  that  this  interlocutor  appealed  from  must  be  reversed. 

Interlocutor  reversed. 
Appellants^  Agents^  J.  and  H.  G.  Gibson,  W.S. — Respondents^  Agents^  Murray  and  Beith, 
W.S. 
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Hercules  Scott  and    Others,  Appellants^  v.  George  Scott  and    Lord 

Benholme  and  Others,  Respondents. 

Legacy — Disposition  and  Settlement — Trust  Deed— Construction— Nearest  Relations— Full 
and  half  blood — A  testator^  after  conveying  his  property^  heritable  and  moveable^  to  trustees^ 
directed  the  residue^  after  fulfilment  of  the  trust  purposes^  to  be  paid  to  his  nearest  relations  then 
alive.  He  left  no  issue^  and  no  relations^  but  children  of  two  full  brothers^  and  children  of  a 
sister  uterine.  Throughout  his  settlement  his  sister  uterine  was  spoken  of  simply  as  his  sister ^ 
and  her  children  as  his  nephews  and  nieces. 

Held  (affirming  judgment).  That  the  nephews  and  nieces  by  the  half  blood  were  entitled  to 
participate  in  the  residue  equally  with  the  nephews  and  nieces' of  the  jidl  blood,^ 

The  pursuers  appealed  against  the  judgment — i.  Because  the  appellants  and  James  Robert 
Scott,  as  the  children  of  the  testator's  brothers  german,  or  such  of  them  as  shall  be  alive  at  the 

1  See  previous  report  14  D.  1057  ;  24  Sc  Jur.  649.        S.  C.  2  Macq.  Ap.  281  :  27  Sc.  Jur.  372. 
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period  when  the  residue  of  his  means  and  estate  becomes  divisible,  will  be  the  only  parties  called 
by  the  testator  in  his  settlement  to  succeed  to  the  said  residue  under  the  description  of  his 
**  nearest  relations  then  alive  i'*  and  in  that  character  the  appellants  and  the  said  James  Robert 
Scott,  surviving  at  the  said  period,  or  those  in  their  right,  will  be  entitled  to  the  whole  of  the 
residue,  to  the  exclusion  of  the  respondents,  the  children  of  the  testator's  sister  uterine,  or  such 
of  them  as  may  also  happen  to  be  then  alive.  2.  Because,  according  to  the  law  of  Scotland,  the 
appellants  and  James  Robert  Scott,  or  those  of  them  who  are  alive  at  the  period  when  the  residue 
becomes  divisible,  will  be  the  testator's  whole  "  nearest  relations  then  alive ; ''  and  there  is 
nothing  in  the  tenor  or  terms  of  the  testator' s  settlements  to  indicate  that  he  attached  to  the 
words  above  quoted  any  signification  different  from  that  assigned  to  them  by  law,  but,  on  the 
contrary,  these  settlements  demonstrate  that  the  testator  considered  the  appellants  and  Mr. 
James  Robert  Scott  to  be  nearer  relations  to  him  than  the  respondents.  3.  Because,  even  if  the 
terms  of  the  settlement  should  be  considered  doubtful  or  ambiguous,  the  appellants  and  the  said 
James  Robert  Scott,  or  such  of  them  as  shall  be  alive  when  the  residue  becomes  divisible,  will 
be  the  sole  next  of  kin  and  legal  heirs  in  moveables  of  the  late  James  Scott,  and  entitled  as  such, 
by  themselves  or  their  assignees,  to  succeed  to  the  whole  of  the  said  residue.  Grotius  Inley- 
dinge  Tot  de  Hollandische  Rechts  Geleertheyt ;  2  Burge,  857  ;  Voct,  xxviii.  5,  17  ;  Scots  Acts, 
1681,  cap.  79  ;  Brown,  M.  16,679  >  Laing^  i6th  Nov.  1814,  F.C.  ;  Stair,  iii.  4, 6 ;  Ersk.  iii.  8,  2  ; 
Wharrie  v.  Wharrie^  M.  6599 ;  Pope  v.  Whitcomb,  3  Mer.  689 ;  Smith  v.  Campbell^  19  Ves. 
400;  S.  C.  Coop.  Chan.  Cases,  275  ;  BrowtCs  Trustees.  M.  2318;  Mahon  v.  Savage^  i  Sch.  & 
Lefroy,  in  ;  N orris  v.  Norris^  2  D.  220 ;  Bell's  Prin.  5  1861  ;  Ersk.  iii.  8, 8. 

The  respondents  answered,  that, — According  to  the  sound  construction  of  the  deed,  the 
respondents,  or  such  of  them  as  may  be  alive  at  the  time  of  Mr.  David  Scott's  death,  wUl  be 
entitled,  under  the  provisions  of  the  deeds,  to  share  the  residue  of  the  trust  estate  equally  with 
the  appellants.     Grieve  v.  Rawlev,  10  Hare,  63. 

Solicitor-General  (Bethell),  ^xA  Anderson  Q.C.,  for  the  appellants. — It  is  settled  in  the  law  of 
almost  all  nations,  that  a  gift  to  one' s  nearest  relations  means  a  gift  to  those  who  would  take  in 
the  event  of  the  testator's  intestacy. — 2  Burge's  Com.  857  ;  4  ibid,  590-2 ;  Voet,  xxviii.  5,  17. 
As,  therefore,  by  the  law  of  Scodand  in  moveable  succession,  the  full  blood  excludes  the  half 
blood,  the  appellants  are  alone  entided  to  the  gift  of  the  residue.  This  doctrine  is  assumed  in 
Wharrie  v.  Wharrie,  M.  6599,  The  case  of  Norris  v.  Norris,  2  D.  220,  is  not  against  this,  for 
there  the  gift  was  to  the  whole  of  the  nephews  and  nieces,  and  thus  the  rule  was  excluded.  But 
here  there  is  no  indication  in  the  will  that  the  testator  meant  by  the  words  anything  else  than 
what  the  law  attributed  to  them.  On  the  contrary,  he  seemed  by  the  other  gifts  to  give  a  clear 
preference  to  the  children  of  the  brother  by  the  full  blood. 

Lord  Advocate  (Moncreifi),  and  Roll  Q.C.,  for  the  respondents,  were  not  called  upon. 

Lord  Chancellor  Cranworth. — My  Lords,  I  think  the  case  now  before  your  Lordships  is 
one  that  is  clear  beyond  the  possibility  of  a  doubt.  When  I  say  that,  I  do  not  mean  to  express 
a  doubt  that,  if  the.  words  in  the  will  had  been  merely  that  the  testator  gave  the  residue  to  his 
nearest  relations,  it  would,  according  to  the  law  of  Scotland,  mean  those  persons  who  would 
have  taken  the  estate  in  case  of  his  intestacy.  But  here  the  question  is  not  who  would  take  in 
the  case  of  intestacy,  because  the  testator  has  been  his  own  interpreter  of  what  he  intended. 

It  is  quite  plain,  that  whatever  the  meaning  of  the  term  '*  nearest  relations  "  may  be  in  the 
abstract,  it  is  here  clearly  and  expressly  to  be  understood,  that  the  children  of  the  half  sister 
should  be  included,  so  as  to  give  to  the  children  of  the  brother  as  children  of  the  fuU  blood,  and  to 
the  children  of  the  half  sister  as  children  of  the  half  blood,  equal  shares.  It  is  perfectly  clear 
that  whatever  may  be  the  meaning  to  be  attached  to  the  term  '^  nearest  relations  "  in  the  abstract, 
wherever  the  testator  gives  to  any  of  his  nephews  and  nieces,  he  designates  them  as  his  nephews 
and  nieces.  The  words  that  he  makes  use  of  are  these  : — "  To  Hercules  Scott,  his  only  son, 
£^yxx>  \  and  to  each  of  his  seven  daughters,  the  sum  of  ;£i5oo ;  to  Mrs..Isabella  Robertson  Scott^ 
my  sister,  £^^00 ;  to  each  of  my  nieces  Jane  and  Helen  Robertson,  her  daughters,  jt3oo."  He 
calls  them  both  his  nieces.  He  says — **To  Mrs.  Scott,  my  sister,  j^Soo," — plainly  intimating, 
that  he  considered  her  as  being  in  the  same  category  with  his  brothers  : — "and  in  the  event  of 
the  death  of  either  of  my  said  nieces,  both  of  these  legacies  to  go  to  the  survivor  ;  to  my  nephew 
Captain  George  Robertson  Scott,  ;£5oo ;  to  my  nephew  Hercules  James  Robertson,  ^£300  ; "  and 
to  the  other  three  nephews,  naming  them,  ^300  each.  And  so  he  goes  on,  calling  them  all 
nephews  and  nieces,  as  well  those  who  were  the  children  by  the  half  blood  as  those  who  were  the 
children  by  the  whole  blood. 

Without,  therefore,  going  further  into  the  case,  it  seems  evident  that  the  testator  has  been  his 
own  interpreter  of  what  he  meant  to  do,  and  has  shewn  clearly  that  by  nearest  relations  he 
means  those  whom  he  has  here  designated  as  being  his  nearest  relations,  and  whom  he 
describes  as  being  the  children  of  his  brother  of  the  full  blood,  and  the  children  of  his  sister  by 
the  half  blood.     I  therefore  move  your  Lordships  that  this  interlocutor  be  affirmed,  with  costs. 

Lord  St.  Leonards. — My  Lords,  as  my  noble  and  learned  friend  has  told  your  Lordships, 
this  is  a  simple  case,  turning  entirely  upon  the  words  of  this  will.    The  testator  has  here  told  us, 
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that  he  considers  his  relations  of  the  half  blood  equally  with  those  of  the  full  blood  as  his 
relations.  Indeed  the  expression  he  uses  is  rather  more  marked  perhaps  in  the  one  case  than  in 
the  other ;  for  in  speaking  of  the  children  of  the  brother,  he  speaks  of  them  as  the  children  of 
his  brother  so  and  so,  while  in  speaking  of  the  children  of  the  sister  he  speaks  of  his  nephews 
and  nieces.  The  simple  question  in  this  case  is,  whether  your  Lordships  can  possibly  exclude 
those  whom  he  has  described,  in  the  plainest  terms,  as  relations  of  an  equal  degree  with  the 
others.  I  think  the  question  is  one  that  admits  of  so  little  doubt,  that  it  really  involves  nothing 
in  the  shape  of  argument ;  and  therefore  I  agree  with  my  noble  and  learned  friend  that  the 
decision  of  the  Court  below  should  be  affirmed,  with  costs. 

Interlocutor  affirmed^  with  costs. 
Appellants'  Agenty  James    Burness,   S.S.C. — Respondents'    Agents^   Hope,   Oliphant,  and 
Mackay,  W.S. 


MAY  22,  1855. 

The  Hon.  Mary  Ellen  Norton,  Appellant,  v.  Sir  Samuel  Home  Stirling 

and  Others,  Respondents. 

Entail,  Recording — Misdescription  of  Deed — Clerical  Error — Diligence — A  deed  of  strict  entail, 
perfect  in  all  its  clauses,  was  recorded  in  the  Register  of  Tailzies  on  a  petition  and  warrant 
describing  it  as  an  entail  in  favour  of  the  entailer  and  his  heirs,  whereas  the  institute  in  the 
destination  was  not  the  entailer  himself,  but  his  eldest  son. 

Held  (affirming  judgment).  That  this  misdescription  did  not  void  the  recording  of  the  entail,  so  as 
to  leave  the  estate  open  to  the  diligence  of  creditors, — the  entail  challenged  being  actually  recorded 
entire  in  its  whole  clauses. 

Entail,  Recording — Clerical  Error — Fetters — Entail  Amendment  Act,  §  43 — The  resolutive 
clause  of  a  deed  of  entail  bore,  "  in  case  the  said  f.  S,  or  any  of  the  heirs  of  tailzie  shall 
contravene  the  order  herein  before  written,  or  the  conditions ^  provisions,  restrictions,  or  limit- 
ations contained  in  this  deed  of  tailzie,  or  any  of  them — that  is,  shall  fail  or  neglect  to  obey  or 
perform  the  said  conditions^'  &*c.  In  the  register  this  clause  was  transcribed  thus:-- "  that  is, 
shall  fail  to  neglect,  obey,  or  perform  the  said  conditions^'  &*c. 

Held  (affirming  judgment) — i.  That  the  discrepancy  did  not  void  the  recording  of  the  entail,  so 
as  to  leave  the  estate  open  to  the  diligence  of  creditors,  2.  That  the  43^/  section  of  the  Entail 
Amendment  Act  of  1848  did  not  a^ly. 

Entail,  Recording— Alteration,  Deed  of — The  destination  of  an  entail  was  in  favour  of  A  and 
his  heirs;  whom  failing,  B  and  his  heirs;  whom  failing,  M  and  her  heirs.  Before  recording 
the  deed  the  entailer  executed  a  deed  of  alteration,  whereby  M  and  her  heirs  were  struck  out  of 
the  destination.  The  entail  was  nevertheless  recorded  as  it  stood,  and  the  deed  of  revocation 
was  not  recorded.  The  estate  being  in  possession  of  an  heir  of  the  first  branch  of  the  destination, 
a  creditor  raised  a  process  of  declarator  and  adjudication  as  against  an  heir  possessing  under 
an  entail  not  duly  recorded. 

Held  (affirming  judgment),  That,  in  a  question  between  these  parties,  the  omission  to  record  the 
exclusion  of  M  and  her  heirs  was  immaterial,^ 

On  appeal  it  was  maintained  that  there  ought  to  be  a  reversal,  because, — i.  The  requirements 
of  the  Statute  1685  in  reference  to  the  registration  of  deeds  of  entail,  had  not  been  observed 
with  reference  to  the  deed  in  virtue  of  which  it  is  sought  to  exclude  the  app)ellant*s  diligence.  2. 
The  non-recording  of  the  true  heirs  of  tailzie  constitutes  a  substantive  and  an  insuperable 
objection  to  the  v^idity  of  the  entail,  in  a  question  with  creditors.  Sandford  on  Entails,  p.  167 ; 
Logiealmond,  \,  e.  E,  Mansfield  w.  Stewart,  5  Bell's  Ap.  154,  161.  3.  The  entail  is  subject  to  the 
additional  objection  that  the  combined  irritant  and  resolutive  clause,  as  appearing  upon  the  face 
of  the  register,  is  blundered  and  incongruous.  Mor.  15,539;  Rennie  v.  Home,  3  S.  &  M*L.  173; 
Lumsden,i  BelFs  Ap.  115;  Hoddam,  i.  e.  Sharps.  Sharp,  i  S.  &M'L.  618.  4,  The  discrepancy 
between  the  entail  as  recorded  and  the  principal  deed,  is  in  itself  fatal  to  the  validity  of  the 
entail.    Cathcart,  July  i,  1846,  8  D.  970;  Holmes  v,  Cuninghame,  13  D.  689. 

The  respondents  maintained  that  there  ought  to  be  an  affirmance,  because — i.  The  objection 


1  See  previous  report  14  D.  944;  24  Sc.  Jur.  590.        S.  C.  2  Macq,  Ap.  205 :  27  Sc.  Jur.  372. 


612  REPORTS  OF  SCOTCH  APPEALS. 


limitations,  or  any  of  them,  or  shall  contravene  any  other  conditions  or  restrictions  to  be  hereafter 
added  and  appointed  by  me,  excepting  as  herein  before  excepted."  Then  certain  consequences 
are  to  ensue  to  the  effect  of  making  void  the  entail,  and  whereas  the  deed  recorded  is,  that  "  in 
case  the  said  John  Stirling,  or  any  of  the  heirs  of  his  body,  &c.,  succeeding  to  the  said  lands, 
shall  fail  to  neglect  or  obey  or  perform  the  said  conditions,  provisions,  and  restrictions,  or  any 
of  them'* — that  is,  instead  of  using  the  words  in  the  actual  deed,  "fail  or  neglect  to  obey  or 
perform  the  said  conditions,*'  in  the  record  in  the  register  it  is  "shall  fail  to  neglect  or  obey  or 
perform" — the  "to**  and  the  "or**  being  evidently  misplaced.  It  is  said  that  that  is  a  fatal 
objection,  because  the  register  ought  to  shew  the  real  deed,  whereas  in  that  respect  it  shews  a 
deed  different  in  its  terms. 

The  third  objection  is — that  the  deed  of  entail  is  invalid,  and  consequently  the  app>ellant  ought 
to  be  let  in  to  charge  the  property,  because,  although  the  original  deed  of  1 788  was  recorded,  the 
deed  which  created  the  entail  in  the  first  instance,  yet  the  deed  of  revocation,  whereby  Mary 
Stirling  and  the  heirs  whomsoever  of  her  body  were  struck  out,  never  was  recorded.  Therefore 
the  pursuer  says,  that,  having  a  right  against  the  estate  of  Sir  S.  Stirling,  unless  that  right  was 
barred  by  the  fetters  of  that  entail,  there  being  these  three  objections  to  the  fetters  of  the  entail, 
she  is  entitled  to  have  some  proceedings  which  shall  enable  her  eventually  to  obtain  adjudication 
against  the  estate,  and  to  receive  payment  out  of  it. 

The  question,  therefore,  turns  uplon  whether  or  not  all  or  any  of  these  objections  are  well 
founded.  The  Lords  of  Session  held  that  neither  of  them  was  well  founded — ^that  they  were  all, 
in  short,  immaterial,  and,  consequently,  that  the  entail  was  good ;  so  that  the  pursuer  had  no 
title,  and  the  defenders  were  entitled  to  be  assoilzied.  That  was  the  decision  of  the  Lord 
Ordinary,  and  that  decision  was  confirmed  by  the  First  Division  of  the  Court  of  Session. 

Now  the  first  objection  rests  upon  an  alleged  non-compliance  with  the  terms  of  the  Statute 
1685.  That  statute  declares,  that  "it  shall  be  lawful  to  His  Majesty* s  subjects  to  tailzie  their 
lands,  and  to  substitute  heirs  in  their  tailzies  with  such  provisions  and  conditions  as  they  shall 
think  fit,  and  to  effect  the  said  tailzies  with  irritant  and  resolutive  clauses,  whereby  it  shall  not 
be  lawfiil  to  the  heirs  of  tailzie  to  sell,  annailzie,  or  dispone  the  said  lands,  or  any  part  thereof, 
or  contract  debt,  or  do  any  other  deed  whereby  the  same  may  be  apprized,  adjudged,  or  evicted 
from  the  other  substitutes  in  the  tailzie,  or  the  succession  frustrate  or  interrupted ;  declaring  all 
such  deeds  to  be  in  themselves  null  and  void,  and  that  the  next  heir  of  tailzie  may,  immediately 
upon  the  contravention,  pursue  declarators  thereof,  and  serve  himself  heir  to  him  who  died  last 
infeft  in  the  fee,  and  did  not  contravene,  without  necessity  anywise  to  represent  the  contravener.* 
Then  it  goes  on — "  It  is  always  declared  that  such  tailzies  shall  only  be  allowed  in  which  the 
foresaid  irritant  and  resolutive  clauses  are  insert  in  the  procuratories  of  resignation,*'  and  so  on. 
"  And  the  original  tailzie,  once  produced  before  the  Lords  of  Session  judicially,  who  are  hereby 
ordained  to  interpose  their  authority  thereto,  and  that  a  record  be  made  in  a  particular  register 
book  to  be  kept  for  that  effect,  wherein  shall  be  recorded  the  names  of  the  maker  of  the  tailzie, 
and  of  the  heirs  of  tailzie,  and  the  general  designations  of  the  lordships  and  baronies,  and  the 
provisions  and  conditions  contained  in  the  tailzie,  with  the  foresaid  irritant  and  resolutive  clauses 
subjoined  thereto,  to  remain  in  the  said  register  adperpetuam  ret  memoriafn^^ 

Now  the  first  objection  set  up  is  this,  that* the  deed  as  to  which  the  Lords  of  Session,  in  the 
language  of  the  act  of  parliament,  ordained  to  interpose  their  authority  to  have  it  recorded,  was 
not  a  deed  corresponding  in  truth  with  the  real  deed,  for  that  the  order  of  the  Lords  of  Session 
was,  that  they  ordained  "  the  deed  of  entail  executed  by  Sir  Alexander  Stirling  of  Glorat, 
Baronet,  of  the  lands  of  Renton,  lying  in  the  shire  of  Berwick,  in  favour  of  himself  and  the  heirs 
male  of  his  body;  whom  failing,  the  other  heirs  and  substitutes  therein  mentioned.*'  That  that 
was  not  a  correct  description  of  the  actual  deed,  and  consequently  there  was  no  valid  authority 
for  recording  it  I  think  that  that  argument  was  hardly  pressed  eventually ;  and  I  must  confess, 
that  when  the  matter  is  looked  into,  it  appears  to  me  that  it  is  an  argument  utterly  untenable,  and 
which  it  is  hardly  necessary  to  say  much  about,  because  the  petition  presented  on  the  2nd  oi 
March  1790,  for  interposing  the  authority  of  the  Lords  of  Session — the  petition  of  Sir  Alexander 
Stirling — stated  that  he  had  executed  a  deed  of  entail  of  the  lands  there  described  in  favour  of 
himself  and  the  heirs  male  of  his  body ;  whom  failing,  the  other  heirs  and  substitutes.  Then  it 
goes  on  to  say — "The  petitioner,  on  the  29th  of  December  1789,  recorded  the  foresaid  deed  of 
entail,  and  trust  disposition  relative  thereto,  in  the  Books  of  Council  and  Session ; "  so  that  the 
actual  deed  was  recorded  in  the  Books  of  Council  and  Session.  There  it  was,  and  there  is  no 
question  as  to  the  identity  of  the  deed ;  and  then  the  order  was  that  that  deed — the  deed  referred  to 
in  that  petition — shall  be  recorded.  Supposing  it  is  inaccurately  described  as  a  deed  in  favour 
of  himself  and  the  heirs  male  of  his  body,  it  is  capable  of  identification,  being  the  deed  which  is 
ordered  to  be  recorded  in  the  Books  of  Session,  and  is  so  recorded;  and  therefore  it  seems  to 
me  to  be  not  a  matter  of  inference,  but  capable  of  absolute  demonstration,  that  it  was  the  real 
deed  which  the  Lords  of  Session  ordered  to  be  recorded.  I  think,  therefore,  there  is  no  weight 
whatever  in  that  objection,  and,  indeed,  it  was  not  much  relied  upon. 
The  next  objection  is  one  that  was  very  much  argued,  but  which,  upon  full  consideration,  I 
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confess  I  think  is  equally  without  foundation.  It  is  this :—  It  is  said  that  the  deed  actually 
recorded  is  a  deed  in  which  the  irritant  clause  is  described  as  a  clause  which  is  to  take  effect, 
**in  case  the  heir  of  entail  shall  fail  to  neglect  or  obey  or  perform  "  certain  conditions  ;  whereas 
in  the  deed  it  is,  "  shall  fail  or  neglect  to  obey  or  perform."  And  it  is  said  that  the  doctrine  of 
the  Courts  in  Scotland,  and  of  your  Lordships'  House,  has  always  been  to  hold  very  strictly  the 
necessity  of  acourately  recording  those  deeds  upon  the  Register  of  Entails,  so  as  to  give  effect  to 
the  fetters  of  the  entail,  and  that  this  is  an  important  difference — that  "  failing  or  neglecting 
to  obey  or  perform,"  is  a  different  thing  from  "failing  to  neglect  or  obey  or  perform/'  and, 
consequently,  the  real  deed  has  never  been  validly  recorded. 

In  support  of  this  doctrine  cases  were  alluded  to.  There  was  the  case  of  Lord  Eglinton, 
In  that  case,  in  the  prohibitory  clause  there  was  a  prohibition  against  alienating  "  redeemably,  or 
under  reversion,"  It  was  said  that  that  must  be  a  clerical  error,  because  the  common  form  is 
"  irredeemably,  or  under  reversion ; "  and  it  was  said  that  the  "  ir  "  must  have  been  left  out,  and 
that  it  was  patent  that  it  must  have  been  a  clerical  error.  Looking  at  it,  and  knowing  the  forms 
of  conveyancing,  one  cannot  help  having  a  very  strong  conviction  that  that  was  a  mere  clerical 
error  ;  but  there  was  nothing  nonsensical  in  the  way  in  which  it  was  actually  written.  And  it  was 
held  by  the  Court  of  Session,  and  ultimately  by  your  Lordships*  House,  that  you  could  not  put 
the  two  letters  "  ir,"  and  make  **  irredeemably  "  of  what  was  written  "  redeemably ; "  that  you 
had  no  power  to  alter  it.  It  might  be  that  that  was  what  the  parties  meant,  but  there  was  a 
sensible  meaning  attributable  to  it.  But  it  was  not  in  conformity  with  what  the  deed  really  was, 
and  therefore  it  was  not  a  correct  putting  of  that  deed  upon  the  Register  of  Tailzies. 

So,  again,  the  case  which  was  argued  when,  I  think.  Lord  Brougham  was  Lord  Chancellor,  or 
in  which  he  took  a  leading  part.  I  think  it  is  spoken  of  by  the  name  of  the  Hoddam  case. 
There,  in  truth,  a  whole  line  had  evidently  been  left  out,  and  it  was  said — You  see  what  the  line 
must  have  been.  You  cannot  but  form  a  very  strong  conjecture  what  it  was.  But  the  noble  and 
learned  Lord  held,  and  the  House  adopted  the  same  view,  that  there  were  20  ways  in  which  the 
line  might  have  been  filled  up  quite  sensibly ;  and  although  you  might  have  felt  it  extremely 
probable  that  the  way  to  fill  it  up  was  the  particular  mode  pointed  out,  still  that  was  a  matter  which 
you  cotdd  not  act  upon.    And  therefore  that,  again,  was  a  bad  register. 

But  these  cases  having  been  so  decided,  nevertheless  there  were  several  others  in  which  the 
doctrine  of  common  sense,  of  course,  prevailed,  as  it  would  always  prevail,  if  you  could  see  what 
the  words  left  out  must  have  been,  or  what  the  alteration  is,  if  there  is  a  difference  between  the 
record  and  the  deed.  In  such  a  case  the  difference  becomes  absolutely  immaterial,  and  you  have 
no  right  to  say,  and  pretend  not  to  understand  what  it  is  impossible  not  to  understand. 

Now,  that,  I  think,  is  the  doctrine  that  is  applicable  to  the  present  case ;  for  here  it  appears  to 
me  that  it  is  a  mistake  to  say  that  there  is  any  error  in  the  statement  of  the  irritancy  at  all,  because 
the  irritancy  is,  that  'Mn  case  the  said  John  Stirling,  or  any  of  the  heirs  of  tailzie  and  provision 
succeeding  to  the  said  lands  and  others  hereby  tailzied,  shall  contravene  the  order  herein  before 
written,  or  the  conditions,  provisions,  restrictions,  or  limitations  contained  in  this  deed  of  tailzie, 
or  any  of  them."  That  is  what  creates  the  irritancy —doing  any  of  these  things ;  that  is  quite 
correctly  copied  in  the  terms  of  the  deed.  It  is  true  that  the  framer  of  the  deed  goes  on  to 
do  that  which  is  mere  surplusage,  namely,  to  explain  certain  circumstances  which  he  says 
will  be  contraventions  of  the  order  herein  before  written,  or  the  conditions,  restrictions,  pro- 
visions, or  limitations  contained  in  this  deed  of  tailzie — ''  that  is,"  he  says  in  his  deed,  '^  shall 
feil  or  neglect  to  obey  or  perform  the  said  conditions  or  provisions,  or  any  of  them."  Now  I 
very  much  doubt  whether,  if  that  had  been  entirely  left  out  of  the  register,  it  would  have 
made  any  material  difference  in  the  deed,  because  it  would  only  be,  that  the  register  does  not 
contain  an  explanation  of  something  which  the  maker  of  the  deed  says  will  come  within  the 
description  which  has  gone  before.  After  all,  the  irritancy  making  the  deed  void  must  result 
from  the  previous  passage  in  the  sentence,  namely,  contravening  or  violating  or  not  obeying  the 
conditions,  restrictions,  and  limitations.  And,  therefore,  I  am  strongly  inclined  to  think,  that  if 
the  whole  of  that  sentence,  '^  shall  fail  or  neglect  to  obey  or  perform  the  said  conditions  or 
provisions,  or  any  of  them,"  had  been  entirely  left  out,  it  would  have  been  utterly  immaterial, 
because  it  is  merely  the  enlargement  or  explanation  of  what  had  gone  before. 

Now,  my  Lords,  let  us  see  more  clearly  what  is  the  difference  between  the  two.  The  words 
are,  *'  shall  fail  or  neglect  to  obey  or  perform  the  said  conditions ; "  in  the  register  they  are, 
"  shall  fail  to  neglect  or  obey  and  perform."  In  the  first  place,  if  the  words  "or  neglect "  had 
been  left  out,  it  would  have  made  absolutely  no  difference — ^failing  to  do  a  thing  of  necessity  includes 
neglecting  to  do  it ;  neglecting  to  do  it,  means,  at  least,  if  there  be  any  distinction,  failing  culpably, 
or  not  doing  what  you  ought  to  do — not  being  sufficiendy  alive  and  alert,  and  so  failing  to  do  it. 
Failing  is  the  generic  word,  and  includes  inter  alia  neglect ;  therefore,  if  instead  of  "  fail  or  neglect 
to  obey  or  perform,'  *  it  had  been  "  fail  to  obey  or  perform,' '  it  would  have  been  just  the  same  thing, 
for  that  would  have  included  the  other  if  the  words  had  been  left  out.  They  were  words  which  were 
necessarily  included  in  the  word  "fail."  But  what  is  in  the  register?  "  Shall  fail  to  neglect  or 
obey  or  perform."  Now  you  have  "  fail  to  obey  or  perform,"  but  you  have  also  "  fail  to  neglect ;" 
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that  is  absolutely  insensible  ;  it  is  just  as  if  you  had  put  any  other  transitive  verb,  because  there 
is  no  meaning  in  failing  to  neglect  the  obligations  imposed  upon  you ;  it  is  absolutely  insensible, 
and  therefore  we  must  see  whether  that  has  not  crept  in  per  incuriam.  Supposing  we  are  not  at 
liberty  to  say  that  it  is  merely  a  clerical  transposition,  it  appears  to  me  that  it  is  capable  of  being 
treated  as  merely  surplusage,  because,  in  order  to  be  rational,  it  must  be  a  word  which  is  a 
possible  illustration  of  what  has  gone  before,  namely,  a  contravention  of  the  order  before  written, 
or  of  the  conditions,  provisions,  restrictions,  or  limitations  contained  in  the  deed  of  tailzie.  Now» 
if  the  word  is  a  word  which  is  utterly  inapplicable  to  that  sort  of  explanation,  it  appears  to  me 
that  it  must  be  treated  as  something  which  has  crept  \n  per  incuriam^  a  mere  clerical  error,  and 
which  has  no  bearing  whatsoever  upon  the  real  clause  of  irritancy,  and  therefore  may  be  rejected 
in  toto.  I  agree  therefore  with  the  Lords  of  Session  in  thinking  that  that  also  is  an  immaterial 
vzu'iation.  ^ 

My  Lords,  I  wish,  as  far  as  one  can  have  a  wish  in  such  a  case,  that  I  could  have  said  that  I 
also  agreed  with  them  upon  the  third  point  But  upon  that  point  I  confess  that  I  cannot  concur 
with  the  Court  of  Session.  The  third  point,  as  it  appears  to  me,  is  one  not  of  form,  but  of 
substance.  The  Act  1685  requires  a  register  to  be  kept,  wherein  shall  be  recorded  the  names  of 
the  maker  of  the  tailzie,  and  the  heirs  of  tailzie,  and  the  general  designations  of  the  lordships 
and  baronies,  and  the  provisions  and  conditions  contained  in  the  tailzie,  and  so  on,  to  renudn  in 
the  said  register  inperpetuam  ret  memoriam ;  and  no  tailzie  is  good  as  against  creditors  unless 
the  provisions  of  the  statute  have  been  strictly  pursued.  The  (Question  here  is — whether  the 
names  of  the  heirs  of  tailzie  have  been  duly  recorded  in  the  Register  of  Tailzies.  There  is  no 
doubt  that  they  were  so  recorded,  if  the  deed  of  the  28th  June  1788  is  to  be  treated  as  the  only 
deed  creating  the  entail ;  but  if  the  subsequent  deed  of  the  21st  August  is  the  deed,  or  one  of  the 
deeds  creating  the  entail,  then  the  requisitions  of  the  statute  have  not  been  complied  with,  for 
that  latter  deed  never  has  been  recorded.  I  am  of  opinion  that  the  entail  subsists  not  under  the 
original  deed  only,  but  under  the  two  deeds  taken  together.  Both  deeds  were,  it  must  be  recol- 
lected, deeds  executed  mortis  causa.  They  were  not  to  hare  any  operation  during  the  life  of  Sir 
A.  Stirling,  the  entailer^  who  reserved  to  himself,  in  both  deeds,  the  most  complete  powers  to 
revoke  and  alter  as  he  might  think  fit.  By  his  death  these  powers  came  to  an  end.  The  destin- 
ation of  the  heirs  who  were  to  succeed  was  then  finally  established,  but  established  by  the  two 
deeds  taken  together,  and  Mary  Stirling  and  her  heirs  were  for  ever  excluded  from  the  succession. 

The  policy  of  the  statute  was  to  make  void  as  against  creditors  every  taihie  in  which  the  heirs 
of  tailzie  were  not  recorded ;  that,  of  course,  means  correctly  recorded  in  the  register.  Here  the 
register  would  represent  to  a  creditor  searching  it,  that  on  failure  of  the  heirs  of  the  body  of 
George  Stirling,  the  lands  would  go  to  Mary  Stirling  and  the  heirs  of  her  body ;  whereas,  in  fact, 
they  would  go  to  Jean  Stirling  and  the  heirs  of  her  body.  This  is  not  a  correct  record  of  th« 
tailzie.  It  is  true  that  this  is  an  inaccuracy  (so  far  as  it  is  inaccurate)  subsequent  to  the  line  of 
heirs,  against  whom  the  creditor  is  seeking  to  obtain  adjudication ;  but  I  do  not  think  that  is 
material  The  enactments  of  the  statute  are  msLtters  juris  positiviy  and  if  its  provisions  have  not 
been  duly  complied  with,  a  deed,  whose  operation  as  to  creditors  depends  on  such  compliance,  is, 
as  against  them,  void  to  all  intents  and  purposes. 

Now  one  of  the  requisites  of  the  statute  is,  that  the  heirs  of  tailzie  shall  be  correctly  recorded.  If 
this  has  not  been  done,  it  can  be  no  answer  to  the  creditor,  that  this  inaccuracy  does  not  affect  him 
any  more  than  if  there  had  been  an  error  in  the  record  of  prohibition  against  alienation.  It  would 
have  been  a  good  answer  to  the  creditor  to  say,  that  the  prohibition  against  contracting  debts  was 
correctly  set  out  in  the  register.  The  statute  requires  entire  accuracy  throughout,  and  as  a 
penalty  upon  inacccuracy,  makes  the  deed  void  in  favour  of  third  persons,  without  permitting 
any  inquiry,  whether  in  fact  the  inaccuracy  was  or  could  be  prejudicial  to  them.  I  do  not  suppose 
that  this  principle  is  disputed.  If  the  inaccuracy  occurs  in  the  deed  which  is  in  fact  recorded ; 
if,  for  instance,  Mary  Stirling's  name  had  not  been  recorded  in  the  original  deed,  but  had,  from 
some  oversight,  been  inserted  in  the  register,  it  would  not  have  been  argued  that  the  entail  was 
good  against  a  creditor  seeking  to  affect  the  estate  of  an  heir  prior  to  Mary  Stirling,  merely 
because  the  register  was  correct  so  far  as  related  to  that  estate.  This  is  not  contended,  and 
therefore  the  question  recurs — whether  what  the  statute  reouires  to  be  recorded  is  in  this  case 
the  one  deed  or  both  deeds.  I  think  it  requires  both  deeds ;  both  together  conciu*  in  creating 
the  entail,  and  it  is  the  entail  which  the  statute  requires  to  be  recorded,  whether  created  by  one 
deed  or  by  two  deeds.  If  the  first  deed  had  not  been  put  on  the  Register  of  Tailzies  in  the  life- 
time of  the  maker  of  the  entail,  surely  after  his  decease  both  deeds  must  have  been  registered, 
as  together  creating  the  entail ;  and  I  see  no  difference  from  the  fact  that  one  of  the  deeds  was 
registered  in  the  settler's  lifetime,  leaving  the  other  to  be  reg[istered  afterwards. 

This  appears  to  me  to  be  the  fair  result  of  the  statute,  looking  at  it  independently  of  authority. 
But  I  think  further,  that  the  question,  even  if  it  were  doubtful,  is  settled  Dy  decision,  for  I  can- 
not distinguish  the  present  case  in  principle  from  that  of  Bloomfields,  Paterson,  Mor.  is»6i8, 
and  also  more  satisfactorily  reported  in  a  note  to  Turnbullv.  Hay  Newton^  14  S.  103 1.  In  that 
case  Sir  John  Paterson  created  an  entail  in  1743,  reserving  to  himself  unlimited  power  of  revoca- 
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tion  and  alteration.  Tn  1758  he  made  a  new  entail,  referring  to  the  former  deed  of  1743,  but 
varying  from  it,  by  omitting  wholly  from  the  designation  James  Paterson  and  the  heirs  of  his 
body.  There  were  two  other  slight  variations  from  the  former  deed,  but  Lord  Jeffrey,  in  observing 
on  the  case,  treated  the  omission  of  this  line  of  succession  as  quite  sufficient  to  make  the 
register  of  the  deed  of  1743  inoperative  against  creditors,  and  so  to  make  a  new  registration 
necessary.  I  am  aware  that  in  that  case  (as  I  collect  from  the  report)  the  deed  of  1758  was  a 
complete  resettlement  of  the  estate,  and  not,  as  in  this  case,  a  mere  deed  altering  and  revoking 
a  part  of  the  former  destinations;  but  I  think  that  makes  no  difference.  What  the  statute 
requires  to  be  registered  is  not  any  particular  deed,  but  the  name  of  the  maker,  the  names  of  the 
heirs,  and  the  other  provisions  and  conditions  contained  in  the  tailzie.  If  these  particulars  can 
only  be  ascertained  by  reference  to  two  deeds,  both  must,  I  think,  be  recorded.  Any  other  con- 
struction would  enable  the  maker  of  an  entail  to  defeat  what  was  the  plain  intention  of  the 
statute,  viz.,  that  all  the  material  provisions  of  the  entail  should  be  at  any  time  capable  of  being 
ascertained  by  third  persons. 

The  view  I  take  of  the  law  is  quite  consistent  with  the  case  of  Tumbull  v.  Hay  Newton^ 
and  other  similar  cases,  where,  in  truth,  there  was  no  alteration  in  the  course  of  succession,  but 
merely  a  propelling  of  the  fee.  That  is  an  act  done  by  an  heir  of  entail ;  an  act  which  he  may 
do  according  to  the  law  of  his  entail,  as  it  stands  recorded  in  the  register.  Nor  do  I  at  all  dis- 
pute the  doctrine,  that  if,  between  the  date  of  the  deed  creating  the  entail  and  its  being  recorded 
m  the  register,  one  of  the  substitutes  had  died  without  issue,  still  the  whole  deed  must  be  regis- 
tered. Or,  if,  during  that  period,  the  maker  of  the  entail  has  sold  a  part  of  the  property,  still 
the  whole  of  the  lands  included  in  the  deed  must  be  noticed  in  the  register.  What  the  statute 
requires  to  be  registered  is  the  entail  as  it  is  created  by  the  maker  of  it.  This  can  only  be  done  by 
recording  the  deed  in  its  integrity,  as  executed  by  the  settler.  If,  after  the  creation  of  the  entail, 
a  line  of  heirs  becomes  extinct,  that  is  the  act  of  God,  and  it  is  a  contingency  which  is 
inherent  in  the  very  nature  of  an  entail.  So  in  the  case  of  a  sale  of  part  of  the  land,  that  is  no 
alteration  of  the  entail.  The  entail  still  subsists,  and  a  withdrawal  of  part  of  the  property  only 
puts  the  case  as  if  a  settler  had  originally  purported  to  settle  that,  to  some  part  of  which  he  had 
no  title. 

The  short  ground  on  which  I  rest  my  judgment  is — ^that  what  the  statute  requires  to  be  regis- 
tered is  the  entail  created  by  the  settler,  that  is,  the  names  of  the  maker  and  of  the  heirs  of  entail, 
and  the  designation  of  the  lands,  and  the  provisions  and  conditions,  with  the  irritant  and 
resolutive  clauses.  In  this  case,  in  order  to  get  at  these  particulars,  recourse  must  be  had  to 
both  deeds,  and  both,  therefore,  ought,  in  my  opinion,  to  have  been  registered.  This,  however, 
is  not  the  view  of  my  noble  and  learned  friend,  and  consequently  the  appeal  will  be  dismissed. 

Lord  St.  Leonards. — My  Lords  I  entirely  concur  with  my  noble  and  learned  friend  in  his 
view  upon  the  first  question.  Indeed  the  first  point,  I  consider,  was  given  up  by  the  counsel  at 
the  bar ;  but  I  may  just  observe,  that  everything  was  done  that  was  necessary  to  establish  the 
identity  of  the  deed  of  entail.  The  description  was  not  wrong.  It  is  quite  a  mistake  to  say  that 
the  description  of  the  deed  was  wrong  in  point  of  fact ;  the  granter  had  reserved  to  himself  a 
life  interest,  and  had  settled  the  estate  upon  his  heirs  male.  Therefore,  to  say  that  this  was  a 
settlement  upon  him  and  his  heirs  male  was  perfecdy  correct,  so  far  as  to  satisfy  the  act  of 
parliament. 

As  to  the  second  point,  which  my  noble  and  learned  friend  has  so  much  discussed,  as  I  entirely 
agree  with  him  upon  it,  it  is  not  necessary  for  me  to  go  into  it  at  any  length.  But  there  is 
nothing  in  the  Act  1685  to  prevent  a  Court  of  Justice  from  putting  a  sensible  construction  upon 
what  is  found  upon  the  face  of  the  register.  Now  the  clause  in  question  contains  the  whole  sub- 
stance of  the  irritant  clause  of  the  deed,  both  before  and  after  the  words  that  have  introduced 
the  difficulty,  and  I  think  that  we  are  at  liberty  in  this  case  to  treat  these  words  as  a  mere  clerical 
error.  The  cases  which  have  been  referred  to  do  not  at  all  touch  this  case.  This  is  manifestly 
a  clerical  error,  upon  the  face  of  the  document  itself.  But  if  there  be  any  difficulty  in  the  con- 
struction, the  first  part  is  conclusive  without  this  description,  and  what  follows  these  words  is 
equally  conclusive ;  and  the  whole  clause  admits  of  a  sensible  construction  without  giving  effect 
to  these  words,  which  really  have  no  sensible  meaning.  I  think  it  therefore  perfectly  clear,  that 
the  Court  of  Session  were  right  in  their  conclusion  upon  these  two  points. 

Now,  my  Lords,  after  a  very  anxious  consideration  of  the  third  point,  upon  which  my  noble 
and  learned  friend  and  myself  are  not  agreed,  I  think  the  Court  of  Session  were  perfectly 
correct  in  the  decision  at  which  they  arrived.  The  Judges  were  unanimous;  and  I  observe 
that  Lord  Cunninghame  treated  the  objection  as  a  perfectly  novel  one,  and  not  capable  of  being 
sustained ;  so  that,  so  far  as  their  knowledge  of  the  practice  and  general  opinion  went,  they 
thought  that  this  was  an  attempted  innovation  which  had  never  been  made  before. 

Now  it  is  necessary  to  be  very  distinct  in  order  to  come  to  a  right  conclusion  upon  this  subject. 
There  is  nothing  in  the  law  of  Scodand,  or  in  the  act  of  1685,  which  affects  the  original  settle- 
ment as  a  mere  settlement  in  this  case.  The  settler  might  have  made  the  settlement  which  he 
has  made  without  the  Statute  of  1685.    He  could  not  introduce  fetters — he  could  not  make 
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prohibitions  and  irritant  and  resolutive  clauses  except  under  that  act  of  parliament.  But  the  settle^ 
ment  itself  was  a  valid  settlement,  irrespective  of  these  prohibitions,  and  of  irritant  and  resolutive 
clauses.  Now  the  Act  of  1685  requires  just  as  much  a  statement  of  the  parcels  of  the  estate  for 
example,  as  it  does  of  the  heirs  of  tailzie,  and  nobody  disputes,  as  I  understand,  the  argument, 
(indeed  nobody  can  dispute  it,  because  it  has  not  been  disputed  by  the  learned  counsel  at  the 
bar,  who  are  so  competent  to  consider  the  case,]  that  the  original  settlement  was  properly  re- 
corded. Where  the  parties  have  died  between  the  execution  of  the  deed  and  the  record  of  it,  or 
where  a  part  of  the  estate  has  been  sold  or  lost  by  adverse  tide,  whatever  may  have  intervened 
between  the  period  of  the  execution  of  the  deed  of  tailzie  and  the  record  of  it — ^these  were  facts 
that  could  not  be  put  upon  the  record  in  connection  with  the  register  of  that  deed.  That  deed 
of  tailzie,  therefore,  was  properly  recorded,  and,  with  the  prohibitions,  and  the  irritant  and 
resolutive  clauses,  was  a  deed  binding  upon  all  creditors,  and  all  persons  who  were  within  die 
prohibition,  fenced  as  the  deed  was  by  irritant  and  resolutive  clauses. 

If  that  be  so,  what  is  there  to  affect  that  valid  deed?  That  deed  could,  by  the  law  of 
Scotland,  be  defeated,  irrespective  of  the  prohibitions,  and  the  irritant  and  resolutive  clauses,  if 
they  did  not  intervene,  by  persons  entitled  just  in  the  same  way  as  any  person  having  an  estate 
conveyed  by  the  law  of  Scodand  might  have  his  title  defeated.  The  Statute  of  1685  does  not 
prevent  you,  if  you  have  an  estate,  from  making  any  settlement  of  that  estate.  And  therefore, 
supposing  that  settlement  to  exist,  and  another  deed  to  be  executed  subsequently  to  that  settle> 
ment,  it  must  be  simply  a  question — did  that  second  deed  or  not  operate  as  a  new  settlement? 
If  it  did,  then  the  Statute  ot  1685  will  attach  upon  that  new  settlement,  and  it  must  be  registered 
I. am  assuming  it  to  be  a  new  settlement,  but  it  cannot  be  considered  to  be  a  new  settlement 
unless  it  defeats  the  former  one.  If  it  defeats  it,  then  it  comes  in  its  place,  and  it  must  be 
registered  in  order  to  bind  creditors. 

This  point  is  settled  in  the  case  of  Tumbull  v.  Hay  Newton.  It  was  there  held  that  it  is  not 
necessary  to  register  a  propelling  deed.  But  what  is  a  propelling  deed  ?  It  is  an  actual  striking 
out  of  one  of  the  heirs  of  tailzie  in  order  to  accelerate  the  estate  of  another.  It  takes  that  heir 
of  tailzie  really  out  of  the  line  of  succession,  and  accelerates  the  estate  of  the  one  in  remainder. 
Such  a  deed  does  not  require  registration ;  it  accelerates,  but  it  does  not  alter  the  line  of  succes- 
sion. It  gives  the  next  m  the  line  of  succession,  the  substitute,  a  great  advantage,  because  his 
estate,  which  is  accelerated,  but  for  this  propelling  deed,  might  never  have  taken  effect  at  all 
Non  constat  that  the  first  estate  that  was  granted  would  have  ceased,  so  as  to  give  the  party  over, 
as  we  call  it,  a  right  to  inherit  or  to  take.  Then  there  is  a  case  in  which  you  actually  remove  an 
estate  which  is  upon  the  record,  and  you  introduce  an  estate  as  the  immediate  estate  which  might 
never  have  come  into  being  in  the  original  order  in  course  of  the  tailzie,  but  still  that  is  not 
necessary  to  be  registered. 

Now  what  was  done  in  this  case  ?  The  granter  having  reserved  to  himself  a  general  power  of 
revocation,  revoked  an  estate  subsequent  to  the  estate  of  the  party  now  in  question.  He  re\'oked 
Mary  Stirling's  estate,  so  as,  leaving  everything  else  untouched,  to  accelerate  the  next  estate; 
but  it  did  not  touch  the  estate  which  is  now  in  question.  By  the  estate  I  mean  the  limitation.  It 
did  not  touch  it  directly  or  indirectly.  That  limitation,  confined  to  the  particular  estate  of  Mary 
Stirling,  never  could  touch  this  estate,  which  was  well  created  by  the  original  settlement.  The 
estate  was  fenced  by  prohibitory  and  irritant  and  resolutive  clauses,  every  one  of  them  being 
registered  and  binding  upon  all  creditors  and  others,  so  as  to  insure  the  setdementas  far  as  that 
particular  party  was  concerned. 

Well,  then,  the  power  of  revocation  having  been  partially  exercised,  the  effect  of  a  reversal  of 
the  decision  of  the  Court  below  would  be  this,  that  that  partial  revocation  operated  as  an  entire 
revocation  of  the  whole  settlement ;  because  it  is  insistea  that  that  partial  revocation,  limited  to 
one  estate  in  remainder,  operated  to  defeat  the  entire  tailzie,  from  the  beginning  to  the  end.  By 
the  original  deed  John  is  to  have  the  estate,  then  James  is  to  have  it,  then  Mary  is  to  have  it, 
and  then  Jean  is  to  have  it.  Mary  is  struck  out  by  the  exercise  of  the  power  of  revocation,  and 
then  the  estate  stands  limited  to  John,  James,  and  Jean.  It  is  said  that  John  and  James  cannot 
take  the  estate,  and  the  effect  of  this  is,  in  point  of  law,  to  revoke  the  whole  deed.  Is  there  any 
precedent  for  that  ? 

Observe  what  the  object  of  the  Statute  of  1685  is.  The  object  is  not  to  tell  the  creditors  what 
events,  after  the  execution  of  the  tailzie  or  the  record,  may  have  happened,  or  what  circumstances 
may  have  occurred,  such,  for  instance,  as  the  sale  of  the  estate,  the  recovery  of  it  adversely,  or 
the  revocation ;  but  it  is  to  shew  this,  that  those  persons  who  claim  under  the  original  tailzie  are 
or  are  not  prohibited  from  selling  or  recovering,  and  to  shew  that  the  prohibitions  are  or  are  not 
guarded  and  fenced  by  proper  irritant  and  resolutive  clauses. 

What  would  happen  in  this  case  ?  Nobody  can  deny  this,  that  the  power  of  revocation  being 
executed,  this  was  a  perfecdy  valid  instrument  as  between  heirs,  and  it  put  an  end  to  the  estate 
of  Mary  Stirling  for  ever.  Nobody  can  dispute  that,  irrespective  of  the  Statute  of  1685.  The 
Statute  of  1685  does  not  touch  that  at  all  There  is  nothing  in  the  Statute  1685  which  says,  that 
if  you  take  away  one  particular  limitation  you  must  put  it  upon  record.    Why  should  you  put  it 
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upon  record  ?  Mary  Stirling,  being  by  the  effect  of  that  deed,  which  is  a  perfectly  valid  and 
operative  deed,  struck  out  of  the  line  of  succession,  never  could  be  found  in  possession  of  this 
estate ;  and  therefore  the  creditors  never  could  have  had  occasion  to  resort  to  the  register,  in 
order  to  see  whether  there  was  any  prohibition  against  her;  she  never  could  have  the  estate,  and 
therefore,  never  being  able  to  serve  as  heir,  and  never  being  able  to  claim  it  under  the  deed,  the 
creditors  would  know  at  once  that  her  estate  had  been  in  some  way  defeated. 

But  it  is  a  mistake  to  suppose  that  the  Statute  of  1685  at  all  strikes  at  this  deed;  which  removes 
this  lady.  There  is  no  ground  for  saying  so.  It  does  not  touch  it.  My  noble  and  learned  friend 
says  very  truly,  that  the  Statute  of  1685  requires  that  all  the  heirs  of  tailzie  should  appear  upon 
the  record  of  the  deed  recorded.  The  question  still  remains — ^is  it  necessary  to  record  this  deed  ? 
Nobody  doubts  that  the  original  deed  was  properly  recorded,  and  that  every  person  in  succession 
who  would  take  under  the  deed  is  not  upon  the  record,  and  every  creditor  will  be  able  to  go  to 
the  record  and  see  whether  the  person  who  succeeds  to  the  estate  under  that  tailzie,  is  or  is  not 
within  the  line  of  prohibition,  and  is  or  is  not  fenced  by  the  irritant  and  resolutive  clauses.  No 
question  can  arise ;  no  creditor  can  ever  find  Mary  Stirling  in  possession,  and  therefore  the 
Statute  of  168$  has  no  operation. 

Now,  supposing  the  estate  had  been  so  limited  as  that  the  subsequent  deed  operated  as  a  new 
settlement,  which  it  can  only  do  where  the  second  grant  is  to  supersede  the  first  grant,  then,  no 
doubt,  the  law  requires  that  the  second  deed,  in  order  to  have  efficacy,  should  be  registered  under 
the  Act  of  1685.  There  is  no  question  about  that.  But  whilst  the  estate  remains  unaffected,  and 
upon  the  register,  fenced  with  proper  prohibitory,  irritant,  and  resolutive  clauses,  properly  created, 
there  never  can  be  any  occasion  to  register  any  other  deed  as  it  appears  to  me,  with  regard  to 
those  existing  valid  estates,  which  are  not  affected  by  that  other  deed. 

Now  Broomfield  v.  Paterson  is,  I  think,  a  perfect  instance  of  what  I  am  now  advising  your 
Lordships  to  hold.  For  there  the  second  deed  did  operate  entirely  to  defeat  the  first  deed,  and 
therefore  it  was  that  the  second  deed  never  could  be  operative,  unless  it  was  recorded  properly 
on  the  Register  of  Tailzies,  as  well  as  the  first,  so  as  to  bind  creditors,  purchasers,  and  others. 
My  noble  and  learned  friend  has  said  that  case  is  perhaps  better  stated  in  the  Lord  Ordinary's 
note  to  the  case  of  Tumbull  v.  Hay  and  Renton,  But  in  Morrison  it  is  stated  thus: — In  1743 
Sir  John  Paterson  made  an  entail  in  favour  of  his  grandson  John,  and  reserved  power  to  revoke. 
He  completed  the  deed  of  entail,  and  it  was  registered  in  the  Register  of  Tailzies.  The  Lord 
Ordinary  observed  in  this  case,  that  the  fee  was  considered  to  remain  in  the  granter,  and  that 
the  grandson  must  be  entitled  as  heir  of  provision.  In  1755  Sir  John  Paterson  renounced  his 
power  of  revocation.  Now  that  was  a  mere  personal  act.  It  was  recorded  in  the  Register  of 
Tailzies  only — it  could  not  qualify  the  right — it  was  merely  a  personal  act — it  was  not  registered 
properly,  and  it  had  no  effect  against  creditors.  The  result,  therefore,  was,  that  the  original 
tailzie  stood  on  the  register  within  the  Statute  of  1685,  the  effect  of  which  was  that  the  fee  was  in 
Sir  John.  Then  the  deed  of  1758  was  a  deed  by  Sir  John,  with  the  consent  of  his  grandson, 
which  amounted  to  a  new  settlement,  and  there  was  only  a  reference  to  the  prohibitions.  It  was 
not  recorded  in  the  Registry  of  Tailzies.  Upon  that  the  Lord  Ordinary  made  thi^  observation. 
He  said  it  proceeded  npon  the  recital  of  the  original  entail.  The  fee  vested  in  the  grandson 
Paterson.  Then  under  the  deed  of  1758  the  prohibition  against  alienation  altered  the  destination, 
and  changed  the  condition  against  Sir  John  Paterson  and  the  heirs  of  his  body,  and  he  goes  on 
to  say  it  amounts  to  a  new  settlement.  Sir  John  died,  and  his  grandson  Sir  John  became 
entitled  to  the  estate ;  and  he  executed  a  procuratory  under  the  last  settlement.  He  (the  grand- 
son) had  a  daughter,  and  she  made  out  title  as  his  heir ;  and  upon  a  creditor  seeking  to  charge 
the  estate  of  Sir  John,  the  question  was  whose  heir  she  was.  And  it  was  held  that  he  was  entitled 
to  do  so.  The  case  was  argued  upon  this  ground : — It  was  said  that  the  settlement  of  1743  was 
put  an  end  to  by  the  settlement  of  1758,  and  that  the  latter  not  being  registered  in  accordance 
with  the  Act  of  1685,  was  invalid.  To  this  it  was  answered,  that  the  settlement  of  1758  ought  to 
be  considered,  not  as  a  new  entail,  but  as  a  continuation  of  the  prior  settlement  effected  in  1743, 
and  therefore  did  not  require  registration.  The  Lords  found  "that  the  disposition  of  1758, 
differing  in  several  particulars  from  the  entail  of  1743,  and  being  followed  with  charter  and  infeft- 
ment,  is  to  be  held  a  new  settlement  of  the  estate,  and  not  having  been  recorded  in  the  Register 
of  Entails  is  not  an  effectual  entail"  And  they  also  found,  "  that  in  respect  the  limitations  in 
the  entail  of  1743  are  not  particularly  inserted  in  the  said  disposition  of  1758,  the  same  is  not 
effectual  against  creditors."  To  this  judgment  the  Lords  adhered,  on  advising  a  reclaiming 
'petition  and  answers.  They  held,  therefore,  there,  that  there  was  a  new  settlement,  and  that  the 
new  settlement  was  not  registered ;  that  it  did  not  repeat  the  limitations,  as  it  ought  to  have  done, 
of  1743 ;  and  that,  therefore,  the  settlement  was  not  valid  against  creditors.  But  there  the 
original  settlement  was  actually  defeated.  It  no  longer  existed,  and  the  new  settlement  was  the 
only  settlement  that  was  operative. 

Now  here  the  original  settlement  is  in  perfect  existence,  and  it  has  been  properly  recorded, 
and  all  the  prohibitions  and  fences  are  properly  upon  the  record.  The  party  in  possession  has 
taken  in  his  order,  according  to  the  limitations  of  the  deed.    There  is  no  question  between 
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him  and  bis  creditors,  except  with  reference  to  that  which  strikes  at  the  root  of  the  original 
deed. 

It  appears  to  me,  that  the  Court  of  Session  was  quite  right  in  holding,  that  this  second  deed  was 
not  a  new  settlement,  but  merely  striking  out  of  one  of  the  heirs,  who  never  could  come  into  pos- 
session except  in  the  order  of  the  deed.  Under  this  deed  Mary  would  never  come  into  posses- 
sion at  all.  There  is  no  question,  therefore,  as  to  her  creditors.  It  was  impossible  that  there 
should  be.  They  never  could  find  her  in  possession  subsequently.  And  this  limitation  not  being 
a  new  setdcment,  this  is  not  a  case  which  is  required  to  be  registered  by  the  Statute  of  1685.  If 
it  had  been  necessary  under  the  statute,  then  every  deed  relating  to  the  estate  must  equally  be 
registered.  There  were  two  months  between  the  execution  of  the  first  deed  and  the  execation 
of  the  second  deed.  Suppose  the  first  deed  duly  registered,  how  could  the  execution  of  the 
second  deed  before  the  registry  of  the  first  have  affected  the  question  ?  It  seems  to  me  that  this 
was  considered  so  clear  at  the  time,  (which  rather  proves  what  the  general  opinion  has  been, 
according  to  the  statement  of  Lord  Cunninghame,)  that  the  parties  purposely  kept  the  second 
deed  off  the  Register  of  Tailzies,  as  being  unnecessary  to  be  registered :  for  they  actually  took 
both  deeds  to  the  registrar  of  the  Registry  of  the  Council,  and  had  them  both  regularly  registered 
there,  which  was  right  enough  as  regards  the  disposition  having  nothing  whatever  to  do  with  the 
Statute  of  1685.  But  when  they  came  to  obey  the  directions  of  the  Statute  of  1685,  they  drew 
the  distinction,  and  they  put  upon  the  Register  of  Tailzies  the  original  settlement  of  1755,  ^^ 
they  kept  off  that  register,  as  being  unnecessary  to  find  its  place  there,  the  second  deed  of  1758. 

My  Lords,  I  have  taken  some  time  to  consider  this  question,  and  have  considered  it  very 
minutely,  and  have  looked  at  it  in  every  point  of  view,  and,  with  all  deference  to  my  noble  and 
learned  friend,  1  have  come  to  a  strong  opinion  upon  the  point,  that  the  decision  of  the  Court 
below  should  be  af&rmed. 

Interlocutors  affirmed. 
Appellants  Agents^  Pearson  and  Robertson,  W.S. — Respondents  Agent ^  John  Marshall,  S.S-C 
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Joseph  Miller,  Appellant,  v.  Sarah  Marsh  and  Others,  Respondents, 

Entail — Deathbed — Revocation — ^Title  to  Sue — An  entail  was  executed  in  favour  of  a  series  of 
heirs,  excluding  the  entailer's  heir  at  law,  and  reserving  full  powers  of  alteration  and  revoca^ 
tion.     On  deathbed  the  entailer  executed  a  deed  revoking  the  fetters  of  strict  entail,  but  leaving 
the  deed  intact  as  a  conveyance  atid  destination. 

Held  (affirming  judgment),  That  the  second  deed  did  not  give  the  entailer's  heir  at  law  cm  interest 
to  challenge  the  destination  and  conveyance  excluding  him  from  the  succession  }- 

The  pursuer  appealed,  maintaining  that  there  ought  to  be  a  reversal  of  the  judgment  of  the 
Court  of  Session — i.  Because,  by  the  common  and  statute  law  of  Scotland,  the  right  of  the  heir 
at  law  to  succeed  to  the  heritable  estate  of  his  ancestor  cannot  be  defeated,  or  in  any  way  injured, 
by  deeds  executed  on  deathbed.  Bell's  Principles,  pp.  483-4 ;  Ersk.  iil  8,  97  and  98,  p.  695 ; 
Crawford  v.  Coutts,  2  Bligh,  655.  2.  Because,  accordmg  to  the  doctrines  and  principles  of  the 
law  of  deathbed,  as  expounded  by  Lord  Eldon  in  the  case  of  Coutts,  which  has  ever  since  ruled 
the  law  and  practice  of  Scotland,  the  deeds  of  entail,  nomination  and  revocation  under  challenge, 
being  in  substance  a  conveyance  of  the  estate  in  fee  simple,  granted  on  deathbed  to  the  preju- 
dice of  the  appellant's  rights  as  heir  at  law,  are  on  that  ground  void  and  reducible  at  his  instance. 
Ersk.  iii.  8,  22 ;  Sandf ord  on  Entails,  p.  246 ;  Ogilvy  v.  Mercer,  Mor.  3336 ;  Black  v.  Watson, 
3  D.  522 ;  Lawrie  v.  LawriSs  Trustees,  8  S.  379. 

The  respondents  maintained  that  the  judgment  was  sound,  because — i.  The  entail  of  1829, 
consisting  of  the  deed  of  entail,  and  relative  deed  of  nomination,  both  bearing  the  same  date, 
contained  a  conveyance  in  favour  of  the  persons  therein  named  and  described,  which  was  effectual 
to  exclude  the  granter's  heir  at  law;  and  that  conveyance  was  not  revoked  by  the  deed  of  revo- 
cation of  1848.  I.  Ross's  Leading  Cases,  pp.  566  to  593;  Anstrutherw.  Anstruther,  14  S.  272; 
Ersk.  ii.  2,  i ;  Calvin,  ad  verb. ;  Marquis  of  Breadalbane  v.  Chandos,  2  S.  &  M*L.  377 ;  Smith 
V.  Borthwick^  11  D.  517.  2.  The  plea  of  deathbed  is  inapplicable  to  the  circumstances,  and 
cannot  aid  the  appellant  in  his  attempt  to  set  aside  the  conveyance  in  the  deeds  of  entail  and 
nomination  executed  in  the  year  1829.     BelFs  Prin.  §  1796.    3.  Even  if  the  law  of  deathbed 

^  See  previous  reports  15  D.  823;  25  Sc.  Jur.  487.       S.  C.  2  Macq.  Ap.  284:  27  Sc.  Jur.  378. 
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^were  applicable  to  the  deeds  of  1829,  the  appellant's  right  of  challenge  is  excluded  by  a  prior 
deed  of  i6th  October  1827 ;  or,  failing  that  deed,  by  a  prior  deed  of  12th  November  1810. 

7?.  Palmer  Q.C.,  and  Buchanan^  for  the  appellant — The  doctrine  is  well  settled,  that  a  testator 
cannot  on  deathbed  defeat  or  prejudice  the  rights  of  the  heir  at  law  by  a  voluntary  deed,  either 
directly  or  indirectly,  and  any  device  whereby  this  is  attempted  cannot  succeed, — Crawford  v. 
CouttSy  2  Bligh,  655.  It  makes  no  difference  that  the  deathbed  deed  is  in  favour  of  the  same  parties' 
who  were  called  by  a  previous  liege  poustie  deed. — Moir  v.  Mudie^  2  Sh.  Ap.  9 ;  Anderson  v. 
I^lemingy  11  S.  612.  The  whole  question  here  is — whether  there  is  anything  done  under  the 
clause  of  revocation  which  amounts  to  a  valid  and  effectual  conveyance.  A  power  to  alter  and 
change  a  succession  is  a  power  to  dispone  anew,  and  not  a  power  to  engraft  a  new  succession  on 
the  original  settlement.  Per  Lord  Thurlow  in  Wilson  v.  Henderson,  4  Paton's  Ap.  C.  324.  We 
contend  that  the  provisions  in  the  deathbed  deed  in  substance  revoke  the  whole  deed,  for  the 
provisions,  conditions,  &c.,  of  an  entail  cannot  be  destroyed  without  revoking  the  entire  deed. — 
I^er  Baron  Hume,  cited  in  note  to  Stewart  v.  Porterfield,  i  Ross  L.C.  590;  Cathcart  v.  E,  of 
CeissiliSy  i  W.S.  239;  Halkett  v.  Nisbefs  Trustees^  M'L.  &  Rob.  53. 

Solicitor-General  (Bethell),  and  Anderson  Q.C.,  for  the  respondents,  were  not  called  on. 
Lord  St.  Leonards. — My  Lords,  this  a  question  of  conveyancing,  merely  applicable  to 
Scotland.  The  positive  rule  is,  that  if  there  be  a  power  to  revoke,  and  that  power  is  exercised 
on  deathbed,  the  revocation  is  a  good  one.  At  the  same  time  the  law  of  Scotland,  or  its  form 
of  conveyancing,  denies  to  the  same  instrument  the  power  of  creating  any  new  estates,^  or  even 
the  same  estates  which  were  in  the  original  instrument. 

Now  in  this  particular  case  there  was  an  original  instrument  with  all  the  prohibitory  clauses 
— with  irritant  and  resolutive  clauses,  and  all  proper  fences.  After  the  granter's  own  estate  and 
the  heirs  of  his  own  body  had  ceased,  he  reserved  the  power  of  nomination,  and  he  exercised 
that  power  of  nomination  in  a  way  which  is  free  from  all  objection.  The  way  in  which  the  case 
has  been  argued  at  the  bar  is,  not  that  there  was  any  objection  to  the  deed  of  nomination,  but 
that  the  subsequent  revocation  altered  the  character  of  the  estates  which  had  been  so  introduced 
by  the  nomination,  and  that  those  estates  could  not  have  been  so  introduced  originally  under  the 
original  deed. 

Now  the  simple  question  is — ^whether,  under  this  power  of  revocation,  this  gentleman  did  or 
did  not  create  any  new  estates  ?  That  be  had  the  power  to  revoke  all  the  estates  if  he  thought 
proper,  nobody  disputes.  That  he  had  the  power  to  revoke  all  the  prohibitory,  irritant,  and 
resolutive  clauses,  nobody  will  dispute.  He  might  have  revoked  the  whole ;  and  if  he  had  done 
SO9  then,  of  course,  the  authorities  would  have  compelled  your  Lordships  to  decide  that  he  could 
not  create  any  new  estates,  or  not  even  the  same  estates,  according  to  some  of  the  cases,  by  a 
deathbed  disposition.  But  the  gentleman  who  prepared  this  instrument  seems  to  me  to  have 
been  rather  too  astute  in  the  practice  of  conveyancing  for  the  appellants,  for,  instead  of  taking 
that  mode  which  would  have  been  fatal  to  the  disposition  he  was  making,  he  very  acutely  left 
the  estates  precisely  as  he  found  them  in  the  original  settlement,  aided  by  the  deed  of  nomination. 
Taking  those  deeds  both  together  as  constituting  the  settlement,  he  does  most  cautiously  revoke 
all  the  prohibitory,  irritant,  and  resolutive  clauses,  and  all  the  fetters ;  in  short,  he  removes  the 
fetters,  but  leaves  the  estate.  Where  is  the  objection  to  that?  He  does  not  attempt  to  create^ 
any  estates.  He  leaves  the  estates.  But  then  the  appellants  say  he  has  altered  the  character  of* 
the  estates.  My  Lords,  he  has  not  altered  the  character  of  the  estates,  except  in  this  way,  that 
he  has  removed  the  fetters,  which  he  had  a  perfect  right  to  remove.  Nobody  disputes  his  right 
to  remove  the  fetters,  and  nobody  can  dispute  it.  Then  the  estates  remain ;  and  the  estates  were 
to  go  according  to  their  destination.  But  they  may  be  alienated  and  taken  in  a  different  way,  no 
doubt  Why?  Because  the  fetters  have  been  removed.  But  he  had  a  right  to  remove  the 
fetters ;  and  the  estates,  which  are  now  perfect,  existing  under  these  two  original  instruments  not 
revoked,  will  take  effect  under  tiiose  deeds,  and  not  in  any  manner  whatever  by  force  of  the 
deathbed  disposition.  The  deathbed  disposition  was  good  to  remove  the  fetters,  and  it  was 
inoperative  with  regard  to  the  estates  created. 

My  Lords,  I  think  the  point  lies  in  a  nutshell.  It  is  perfectiy  clear  that  it  admits  of  no  doubt. 
In  my  apprehension  it  is  a  mere  question  of  conveyancing,  as  understood  in  Scotland.  I  think 
the  deed  is  regular,  and  is  not  touched  by  any  of  the  authorities ;  and  therefore  I  move  your 
Lordships  that  the  interlocutors  of  the  Court  below  be  affirmed,  with  costs. 

Interlocutors  affirmed,  with  costs. 
Appellants  Agent ^  John  Cullen,  W.S. — Respondentia  Agents,  Dtmdas  and  Wilson,  C.S. 

*  Note. — The  word  "estate*' is  used  throughout  this  and  other  judgments  in  the  English 
sense,  viz.,  as  denoting  the  right  or  interest  which  one  has  in  land. 
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Archibald  Fi^mE,' A/>peI/anf,  v.  The  Glasgow  and  South  Western 
Railway  Co.,  Rcspofidents, 

Railway — Statute — Clause— Construction — Equal  Rates  Clause— Railway  Clauses  Act — The  A 
railway  company  was  bound  to  charge  equal  rates  for  the  carriage  of  ail  goods,  ^^  of  a  like 
description  and  quantity^  passing  over  tne  same  portion  of,  and  over  the  same  distance  along 
the  railway y  and  under  the  like  circumstances.*'  Under  a  statute  empowering  the  B  railiuay 
company  to  lease  its  line  to  the  A  company,  and  incorporating  the  general  railway  acts,  and  the 
special  acts  of  the  A  company,  the  latter  took  a  lease  of  the  B  line,  the  consideration  to  be  paid 
being  a  toll  on  all  minerals  loaded  on  the  B  line  from  the  lands  adjacent  thereto.  The  A  com- 
pany then  published  two  tables,  the  one  bearing  to  be  the  table  of  charges  for  the  A ,  and  the 
other  that  for  the  B  railway,  the  charges  in  the  latter  being  higher  than  in  the  former;  and 
they  proceeded  to  charge  all  goods  loaded  on  the  B  line  from  the  adjacent  lands  at  the  rates 
stated  in  the  B  table,  for  so  far  as  they  travelled  over  the  B  line,  and  at  the  rates  charged  it^ 
the  A  table  for  so  far  as  they  travelled  over  the  A  line,  while  those  minerals  loaded  on  the  A 
line  were  only  charged  at  the  lower  rates  of  the  A  table  for  the  whole  distance,  though  part 
of  tliat  distance  might  be  on  the  B  line. 

Held  (affirming  judgment,  the  Lords  being  equally  divided),  i.  That  the  two  sets  of  minerals 
not  being  carried  "  in  the  like  circumstances^  in  respect  that  for  those  loaded  on  the  B  line  thi 
company  had  to  pay  toll,  the  difference  of  charge  was  no  infringement  of  the  equal  rates  clause; 
afia,  2.  That  although  there  was  no  table  shewing  the  lower  rates  for  conveyance  along  the  B 
line  charged  on  minerals  not  there  loaded,  yet  there  was  no  such  ambiguity  in  the  tobies,  and  n» 
such  deficiency  of  publication  of  the  rates  of  charge,  as  to  render  the  higher  charge  levied  on 
minerals  loaded  on  the  B  line  illegal,  in  respect  of  want  of  the  statutory  publicaiion. 

Question —  Whether  money  paid  uncUr  such  overcharge  can  be  received  back  f 

The  pursuer,  on  appeal,  pleaded  that  the  judgment  of  the  Court  of  Session  should  be  reversed. 
— I.  Because  the  respondents  are  not  entitled  to  charge  the  appellant  for  the  conveyance  of  his 
coal  along  the  Kilmarnock  and  Troon  line  of  railway  a  higher  rate  than  that  charged  by  them 
against  other  parties  whose  coal  is  also  conveyed  along  that  line.  2.  Because  the  respondents 
are  not  entitled  to  charge  any  portion  of  the  rent  which  they  pay,  under  their  lease  of  the 
Kilmarnock  and  Troon  RLailway,  against  those  parties  exclusively  whose  coal  is  raised  from  coal- 
fields lying  between  Kilmarnock  and  Troon,  and  the  whole  of  the  rent  so  payable  by  them  ought 
to  be  charged  against  all  parties  making  use  of  that  line. 

The  respondents  maintained  that  the  judgment  was  correct — i.  Because  the  appellant  could 
not  shew  any  sufficient  ground  for  holding  that  a  precise  equality  of  rates  for  carriage  on  the 
Kilmarnock  and  Troon  Railway  should  apply  to  the  coals  raised  and  laden  by  him  on  the  line  of 
that  railway,  and  the  coals  of  other  traders  brought  upon  the  Kilmarnock  and  Troon  Railway 
from  the  company's  main  line.  2.  The  great  di^erence  of  circumstances  between  the  case  <^ 
the  appellant  and  that  of  other  traders  entirely  justifies  a  difference  of  charge. 

Solicitor-General  (Bethell),  and  Anderson  Q.C.,  for  the  appellant. — The  respondents  have 
violated  their  act  of  parliament  by  charging  the  appellant,  in  the  circumstances,  a  higher  rate 
than  other  persons.  They  have  shewn  a  partiality  in  benefiting  the  people  on  the  main  line  at 
the  expense  of  the  appellant  and  those  who  are  situated  on  the  Troon  line.  The  af^llant  is 
therefore  entitled  to  recover  back  the  sums  he  has  overpaid. — Parker  v.  Great  Western  Rcdhoey 
Company,  7  Man.  &  Gr.  253 ;  Parker  v.  Bristol  and  Exeter  Railway  Comjmny,  6  Exch.  184  and 
702 ;  Attorney-General  v.  Derby  Railway  Co,,  2  RaiL  Cas.  124;  Stockton  R.  Co.  v.  Barratt,  li 
CL  &  F.  590. 

Lord  Advocate  (Moncreiff),  and  Roll  Q.C.,for  the  respondents. — The  respondents  have  acted 
within  the  powers  of  their  acts,  and  were  entitled  to  make  a  difference  of  charge  against  the 
appellant,  for  he  is  not  in  the  same  circumstances  with  other  parties  on  the  main  line.—^.  v* 
Glamorganshire  R.  Co.,  3  Rail  Cas.  16. 

Sir  R.  Bethell  replied. 

Cur.  adv.  vulL 

*  See  previous  reports  15  D.  523;  25  Sc.  Jur*  301.        S.  C,  2  Macq.  Ap.  177:  27  Sc.  Jur.  379- 
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LOBD  Chancellor  Cranworth. — My  Lords,  in  this  case  an  action  was  brought  by  the 
pursuer,  the  present  appellant,  who  is  the  owner  or  lessee  of  certain  coalmines  adjoining  a  line 
of  railway  called  the  Kilmarnock  and  Troon  Railway,  and  the  object  of  the  action  was  to  seek 
to  be  reimbursed  certain  moneys  (by  an  action  of  repetition,  as  it  is  called)  which  he  had  been 
overcharged  by  the  defenders,  the  Glasgow  and  South  Western  Railway  Company,  and  with  a 
view  to  obtain  that  repayment  there  was  a  declaration  raised  as  to  his  rights.     He  alleged  that 
the  company  were  bound  to  charge  all  persons  equally  who  were  passing  along  that  line,  and 
that  he  had  not  been  equally  charged.    The  case  made  by  the  appellant  is  this — that  an  act  of 
parliament  was  passed,  i  Vict.  c.  117,  for  incorporating  the  Glasgow,  Paisley,  Kilmarnock,  and 
Ayr  Railway,  with  branches.     Then  there  were  certain  other  acts  for  extending  the  railway  and 
making  branches  to  different  places ;  and  finally,  in  another  act,  5  Vict.  c.  29,  which  was  an  act 
amending  some  of  the  former  acts,  a  clause  was  introduced,  to  which  I  shall  presently  call  your 
Lordships'  attention  more  fully.    The  railway  was  made  with  the  branches  or  such  of  the  branches 
as  are  material  to  the  present  question,  under  the  provisions  of  the  several  acts  of  parliament. 
The  case  then  states  that  there  had  been  a  railway,  which  was  a  mere  tramway,  for  the  convey- 
ance of  coals  from  Kilmarnock  to  Troon,  and  that  by  an  act  passed  in  9  and  10  Vict.  c.  211,  the 
defenders,  the  Glasgow  and  South- Western  Railway  Co.,  were  authorized  to  take  a  lease  of  this 
railway  for  999  years,  and  to  convert  it  into  what  is  called  an  edge  railway,  that  is,  a  railway  on 
which  passengers  might  travel.    And  by  that  act  of  parliament  it  was  provided,  that  all  the 
provisions  which  had  been  introduced  into  the  Act  5  Vict.  c.  29,  with  reference  to  the  defenders' 
railway,  the  main  line  of  railway,  should  be  incorporated  with,  introduced  into,  and  form  part  of 
the  provisions  of  the  act  of  parliament  for  leasing  this  line  from  Kilmarnock  to  Troon. 

Then  the  case  states — that  in  pursuance  of  those  provisions  in  the  act  of  parliament,  tables  of 
charges  were  made  as  to  the  rate  at  which  coal  should  be  conveyed  upon  the  one  line  and  upon 
the  other  line.  And  it  is  sufficient  for  the  present  purpose  to  say,  that  the  rate  of  toll  fixed  on  the 
Kilmarnock  and  Troon  line,  the  line  of  which  the  defenders  are  merely  lessees  for  999  years, 
was  a  higher  rate  than  the  rate  which  was  fixed  upon  the  main  line.  It  is  not  always  so.  Under 
a  certain  distance  it  is  the  same,  but  if  the  traffic  goes  beyond  a  certain  distance,  the  rate  of  toll 
is  higher  upon  the  cross  line  than  it  is  upon  the  main  line.  For  a  certain  distance,  I  believe,  it 
is  the  same  rate  upon  both  lines;  but  it  may  be  taken  for  practical  purposes,  that  it  is  a  higher 
rate  of  charge  upon  the  cross  line  than  upon  the  main  line.  The  pursuer  is,  as  I  have  stated, 
the  proprietor  or  lessee  of  coalpits  which  adjoin  the  cross  line  a  mile  or  two  to  the  west  of  Kilmar- 
nock. The  principal  object,  no  doubt,  of  those  railways  is  to  carry  that  coal  to  the  sea,  by  con- 
veying it  to  Troon,  Ayr,  and  other  places  on  that  line.  And  the  complaint  of  the  appellant  is 
this,  that  he  is  charged  according  to  the  higher  rate,  namely,  the  rate  upon  the  cross  line,  upon 
which  alone  his  cosds  run,  when  they  are  taken  to  the  sea ;  whereas  parties  sending  coals  from 
the  coalpits  beyond  Kilmarnock,  and  which  travel  a  part  of  the  distance  upon  the  main  line,  are 
charged  upon  the  main  line  at  the  main  line  lower  rates,  and  at  that  same  lower  rate  all  the  time 
that  they  are  traversing  the  cross  line,  so  that  those  persons  have  undue  advantages  over  him.  By 
the  Act  5  Vict.  c.  29,  which  regulates  the  main  line,  and  the  provisions  of  which  are  by  reference 
incorporated  in  the  act  which  relates  to  the  Troon  line,  it  is  provided,  that  the  company  may,  if 
they  choose,  have  locomotive  engines  and  act  themselves  as  carriers,  provided  always  that  they 
make  certain  charges  not  exceeding  certain  amounts — "  Provided  always,  that  in  whatever  way 
the  said  charges  are  made,  they  shall  be  made  equally  to  all  persons  in  respect  of  all  animals, 
and  of  all  goods,  wares,  merchandize,  articles,  matters,  or  things  of  a  like  description  and 
quantity,  and  conveyed  or  propelled  by  a  like  carriage  or  engine,  passing  over  the  same  portion 
of,  and  over  the  same  distance  along,  the  railway,  and  under  the  like  circumstances,  and  in  respect 
of  all  accommodations  of  a  like  nature  afforded  in  respect  thereta"  Now,  the  complaint  of  the 
pursuer  is — that  in  violation  of  that  provision,  for  the  coals  coming  from  his  collieries,  which  border 
upon  the  cross  line  (principally  the  two  collieries  which  are  mentioned,  namely,  the  Annandale  and 
Gatehead  collieries)  which  go  wholly  along  that  railway  to  Troon,  or  partly  along  that  railway  and 
then  turn  off  from  the  cross  line  to  the  main  line,  and  go  to  Ayr,  he  is  charged  for  so  much  as 
passes  along  the  cross  railway  at  a  higher  rate;  whereas  other  persons  bringing  coals  from  places 
beyond  Kilmarnock,  are  charged  for  traversing  along  tHe  whole  hne  of  the  cross  railway  at  the 
main  railway  rates,  which  are  materially  lower.  Therefore,  he  says,  that  the  money  which  he  has 
paid  at  the  higher  rate  beyond  what  others  have  paid  at  the  lower  rate  is  an  excess ;  that  it  ought 
to  be  declared  that  it  is  so ;  and  that  he  should  be  allowed  to  recover  back  the  excess,  which  he 
has  so  paid,  which  he  calculates  amounts  to  many  htmdred  pounds. 

The  precise  allegations  that  he  makes  are  these : — That  the  charge  exacted  from  the  pursuer  for 
the  carriage  of  his  coals  from  Annandale  (the  Kilmarnock  CoUieryJ  to  Ayr,  a  distance  of  5I  miles 
of  the  Kilmarnock  and  Troon  Railway,  (that  is,  the  cross  railway,)  and  7  miles  on  the  defenders' 
line,  being  together  12},  has  all  along  been,  and  still  is,  zr.  o^d»  per  ton  ;  while  the  charge  from 
Hurlford  to  Ayr,  6}  miles  on  the  Kilmarnock  and  Troon  Railway,  and  10  miles  on  the  defenders' 
line,  together  i6|  miles,  has  all  along  been,  and  still  is,  only  2s,  per  ton,  being  entirely  charged 
according  to  the  lower  rate  on  their  own  line.    Then  he  states  not  exactly  the  same  amounts,  but 
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similar  differences  of  charge  upon  the  pursuer  carrying  coals  from  Gatehead  Colliery  to  Irvine, 
as  compared  with  what  others  would  pay  when  they  brought  coals  to  Irvine,  and,  in  the  same 
way,  from  Annandale  Colliery  to  Troon.  Then  he  compares  the  charges  where  a  party  brings 
coals  along  the  cross  line  with  that  which  others  are  charged  when  they  bring  coals  along  the 
main  line  from  another  distance  to  Ayr.  He  says  that  they  are  charged  again  at  a  different  rate. 
So  that  the  result  is,  that  he  is  charged  at  the  higher  rate  all  along,  viz.,  at  the  rate  of  the  cross 
line ;  whereas  the  others  are  charged  all  along  at  the  rate  of  the  main  line,  as  well  when  they  are 
traversing  the  main  line  as  when  they  are  traversing  the  cross  line. 

The  first  question  is — whether  this  is  in  violation  of  the  provisions  of  the  acts  of  parliament 
The  Court  of  Session  were  of  opinion  that  it  was  not  a  violation  of  those  provisions  ;  and  after 
carefully  looking  at  them  as  fully  as  I  am  able  to  do,  I  have  come  to  the  same  conclusion  at 
which  the  Court  of  Session  arrived. 

The  question  lies  in  the  very  narrowest  compass.  It  appears  to  me  to  turn  entirely  upon 
what  the  provisions  are  in  5  Vict  c.  29,  which  by  reference  was  incorporated  in  the  Act  9  and 
10  Vict.  c.  211.  The  provision  is ; — That  "in  whatever  way  the  said  charges  are  made,  they 
shall  be  made  equally  to  all  persons,  in  respect  of  all  goods,  &c.,  of  a  like  description  and 
quantity,  conveyed  or  propelled  by  a  like  carriage  or  engine,  passing  over  the  same  portion  of 
and  over  the  same  distance  along  the  railway,  and  under  the  like  circumstances."  Now  the 
question  on  this  part  of  the  case  is — whether,  in  the  case  stated  by  the  pursuer,  charges  have 
been  made  unequally.  The  provision  is,  that  they  shall  be  made  equally  to  all  persons  in  respect 
of  matters  or  thmgs  of  a  like  description  and  quantity.  There  is  no  doubt  that  they  are  "  things 
of  a  like  description  and  quantity,  and  conveyed  or  propelled  by  a  like  carriage  or  engine." 

The  question  is — ^whether  the  articles  are  conveyed  "  over  the  same  portion  of,  and  over  the 
same  distance  along,  the  railway.'*  My  opinion  is,  that  they  were  not  conveyed  over  the  same 
portion  of,  and  over  the  same  distance  along,  the  railway.  The  language  is  exceedingly  com- 
plicated, and  difficult  to  understand  ;  but  whatever  the  difficulties  are,  we  must  endeavour  to  find 
our  way  out  of  them  as  well  as  we  can,  and  endeavour  to  interpret  the  clause  by  strictly  looking 
to  what  is  the  meaning  of  the  language.  It  appears  to  me  that  this  obligation  to  charge  equally 
only  applies  where  the  same  goods  are  conveyed  over  the  same  portion  of,  and  over  the  same 
distance  along,  the  railway. 

These  words,  I  think,  in  any  interpretation,  must  be  tautologous  to  a  certain  extent,  because 
if  goods  are  conveyed  over  the  same  portion  of  the  railway  literally,  the  "  same  portion"  must 
mean  the  same  distance.  But  the  only  way  in  which  I  can  interpret  the  language  used  is  this, 
that  not  only  are  they  to  go  over  the  same  portion  of  the  railway,  but  they  are  to  go  over  that, 
and  not  to  go  over  any  other  distance,  in  order  to  make  this  clause  of  the  act  of  parliament 
applicable.  And  I  think  that  is  extremely  reasonable,  for,  if  there  is  a  railway  10  miles  long, 
and  one  person  sends  his  goods  along  the  whole  of  it,  and  another  sends  his  goods  along  half  of 
it,  it  may  be  very  reasonable  not  to  impose  upon  the  company  making  the  charges  the  necessity 
of  putting  a  charge  at  the  same  rate  on  the  person  who  is  going  the  small  distance  as  on  the 
person  who  is  going  the  longer  distance,  for  in  truth  a  greater  duty  is  or  may  be  imposed  in  the 
first  case  in  compelling  the  company  to  stop  the  train,  or  compelling  them  to  have  a  station  at 
which  to  take  the  goods  or  passengers  up.  There  may  be  inconveniences  of  that  sort ;  but  with- 
out speculating  as  to  what  might  have  induced  the  legislature  to  come  to  such  a  conclusion,  it 
appears  to  me  that,  in  fact,  they  have  said  that  this  obligation  exists  only  where  the  parties 
traverse  the  same  distance. 

My  Lords,  I  hesitated  a  good  while  in  coming  to  this  conclusion,  because  it  was  the  exact 
expression  used  in  the  former  act  of  parliament,  repeated  in  regard  to  the  clause  in  which  the 
provision  occurred,  and  for  which  the  clause  was  substituted.  It  looked,  therefore,  as  if  the 
legislature  meant,  in  using  this  expression,  **  passing  over  the  same  portion  of,  and  over  the  same 
distance  along,  the  railway,*'  something  different  from  what  they  had  said  before,  when  they 
said  "over  the  same  portion  only  ;**  but,  on  consideration,  I  can  come  to  no  other  conclusion 
than  that  the  two  provisions  mean  exactly  the  same  thing.  If  that  be  so,  it  puts  an  end  to  the 
case,  because  I  have  looked  at  every  one  of  the  complaints  made  by  the  pursuer,  and  it  appears 
that  in  no  one  instance  does  he  go  over  the  same  portion  and  over  the  same  distance  as  the 
other  persons  who  are  charged  at  the  lower  rate ;  because,  except  in  one  instance,  the  other 
persons  have  traversed  the  whole  line  of  railway,  whereas  he  has  never  traversed  more  than  a 
certain  portion.  I  say,  in  all  instances  but  one.  There  is  one  class  of  cases  in  which  he  says^ 
coals  are  brought  to  Irvine  or  somewhere  thereabouts  on  the  cross  line,  which  come  from  a  more 
distant  place.  There  again,  however,  the  parties  have  not  gone  "  over  the  same  portion  of,  and 
over  the  same  distance  along,  the  railway.  It  appears  to  me,  therefore,  that  this  pursuer  has 
not  brought  himself  within  the  provision  of  that  act  of  parliament  which  entitles  him  to  say 
that  the  charges  must  be  equal,  and  consequently  that  the  Court  of  Session  came  to  a  right 
determination  in  assoilzieing  the  defenders. 

If  that  had  not  been  the  case,  a  question  of  very  great  difficulty  and  nicety  might  have  arisen ; 
but  it  is  one  upon  which  I  shall  not  now  feel  myself  called  upon  to  express  any  decided  opinion* 
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But  even  supposing  that  the  pursuer  had  made  out  that  the  defenders  had  done  something  in 

violation  of  that  prohibition,  I  must  not  be  taken  as  assenting  to  the  doctrine  that,  they  having 

done  so,  the  result  would  have  been  that  the  pursuer  would  have  been  entitled  to  recover  back 

the  difference.     I  do  not  so  interpret  the  cases  which  were  referred  to,  decided  in  the  Court  of 

Common  Pleas;  and  I  have  had  the  advantage  of  speaking  to  several  of  the  Judges  of  that  Court, 

and  I  do  not  think  that  they  so  understand  it.     I  do  not  wish  to  commit  anybody  upon  mere  loose 

conversation,  but  on  explaining  to  them  this  case,  and  talking  it  over  with  them,  they  did  not 

seem  to  consider  that  their  decision  at  all  touched  this  case.     If  it  does,  I  only  wish  to  guard 

myself  against  being  supposed  to  unequivocally  assent  to  the  doctrine,  that,  where  a  company  is 

bound  to  make  6qual  charges,  but  does  make  unequal  charges,  the  remedy  for  the  person  who 

has  paid  the  higher  charge  is  to  recover  back  the  difference,  because  I  confess  I  see  extreme 

difficulty  in  such  a  doctrine.     Suppose  a  charge  began  to  operate  on  the  ist  January,  and  there 

was  a  clear  violation  of  the  act  of  parliament  by  some  regulation  that  the  company  had  made  (I 

put  an  extreme  case)  ;  that  the  directors  of  the  company  were  charged  2cL  a  ton,  whereas  other 

persons  were  charged  yi.  a  ton — I  suppose  something  to  be  done  which  would  be  in  direct 

violation  of  the  act, — supposing  that  rate  to  have  come  into  operation  on  the  ist  January,  and 

that  up  to  1st  June  parties  ran  their  coals  at  that  higher  rate  or  yi,  a  ton,  can  it  be  said  that, 

because  on  the  ist  June  the  directors  began  to  run  and  to  be  charged  at  a  lower  rate,  the  other 

parties  might  recover  back  the  moneys  that  they  had  paid  in  the  mean  time  ?  I  do  not  quite  see 

my  way  to  any  such  conclusion.     It  may  be  that  when  the  case  is  argued  I  shall  be  convinced 

that  that  is  right.     I  only  wish  to  guard  myself  against  being  supposed  unequivocally  to  assent 

to  what  is  supposed  to  be  the  doctrine  laid  down  in  that  case  which  was  deciaed  in  the  Court  of 

Common  Pleas.     I  confess  I  do  not  so  understand  it  if  that  is  to  be  the  interpretation,  as  it  is 

said  to  be  at  the  bar.     I  think  it  is  a  case  which  requires  much  reconsideration. 

The  short  ground,  however,  on  which  I  go  in  this  case  is,  that  the  parties  have  not  traversed 
over  the  same  portion  of  the  railway,  and  over  the  same  distance,  and  that,  consequently,  the 
pursuer  is  not  a  person  who  has  a  right  to  complain  of  the  unequal  charges  which  he  says  the 
company  have  imposed.  Therefore  I  am  of  opinion  that  the  decision  of  the  Court  of  Session  is 
right. 

Lord  St.  Leonards. — My  Lords,  I  very  much  regret  that  I  cannot  concur  in  the  view 
which  my  noble  and  learned  friend  has  taken  of  this  case.  It  will  not  alter  the  determination  of 
the  House,  but  it  may  be  useful  that  I  should  state  the  grounds  on  which  I  differ  from  my  noble 
and  learned  friend,  with  a  view  to  shew  to  the  company  what  I  believe  to  be  the  true  principle 
by  which  they  ought  to  be  guided,  and  the  principle  which  would  probably  guide  the  legislature 
in  this  respect,  if  the  company  ever  should  have  occasion  to  apply  for  any  addition  to  their 
powers. 

The  second  question,  which  is  now  an  unimportant  one  in  the  view  which  your  Lordships  take 
of  this  case,  is — Whether  or  not  the  money  could  have  been  recovered  which  had  been  overpaid, 
supposing  there  had  been  an  overcharge?  It  appears  to  me  that  the  cases  in  the  Court  of 
Common  Pleas  and  Court  of  Exchequer  which  have  arisen  against  the  great  companies — the 
Great  Western  and  the  Bristol  and  Exeter  Railway  Companies — ^really  decided  that  point, 
because  the  Judges  treat  it,  not  as  a  question  of  damages  sustained  by  the  man  who  is  over^ 
charged,  so  as  to  make  it  necessary  to  ascertain,  for  example,  whether  somebody  else  has  carried 
any  and  what  given  quantity  of  coals,  and  how  much  the  man  who  has  been  overcharged  has 
lost  in  the  market  by  not  being  able  to  bring  his  coals  cheaper  to  market  than  the  other  man  ; 
but  it  is  put  upon  this  principle,  that  the  company  ought  to  maintain  an  equal  charge,  and  that 
if  they  levy  an  unequal  toll,  the  person  upon  whom  they  levy  that  unequal  toll  is  entitled  to 
recover  that  excess  of  charge.  Nothing  can  be  more  simple  ;  and  although  cases  may  be  put 
in  which  great  difHculty  will  arise  in  the  application  of  the  principle,  no  such  difficulty  arises 
here,  because  this  is  a  case  of  palpable  overcharge  upon  a  mistaken  ground,  which  may  be 
within  the  act  of  parliament,  but  which  is  certainly  not,  as  it  appears  to  me,  within  the  principle 
and  justice  of  the  case. 

It  is  impossible  to  understand  the  true  bearing  of  the  point  to  be  decided  without  looking  a 
little  to  the  different  acts  of  parliament,  for  they  vary  very  much,  and  require  a  little  considera- 
tion. The  first,  that  of  48  Geo.  ill.  c.  46,  passed  in  1S08,  established  a  railway  between 
Kilmarnock  and  Troon.  That  was,  in  point  or  fact,  a  tramroad,  and  was  not  for  the  purpose  of 
carrying  passengers,  and,  as  I  understand  it,  was  worked  by  stationary  engines  ;  and  that  was 
what  was  called  haulage.  There  was  therefore  nothing  in  that  act  about  equal  charges.  There 
was  a  limit  of  charge  beyond  which  they  could  not  go,  but  they  were  left  within  that  limit  to 
distribute  the  charge  as  they  thought  proper.  And  I  should  wish  in  the  outset  to  be  distinctly 
understood  as  not  stating  to  your  Lordships  a  single  word,  or  meaning  to  do  so,  which  should 
bear  against  the  known  right — the  right  proper  to  railway  companies — of  varying,  according  to 
circumstances,  their  charges  upon  different  portions  of  the  same  road.  It  is  impossible  that  a 
railway  company  can  exist  without  that  power.  They  have  that  power,  and  I  mean  in  nothing 
that  falls  from  me  to  throw  any  doubt  upon  the  right  to  exercise  that  power. 
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This  tramroad  being  in  existence  by  i  Vict.  c.  117,  passed  in  1837,  the  Glasgow  and  Ayr  R 
Co.»  (as  I  may  call  them  shortly,)  the  present  company,  were  established  as  a  company,  and  were 
directed  to  make  equal  charges.  Your  Lordships  will  see  the  terms  in  which  that  is  expressed 
in  §  171,  and  it  is  very  important  to  draw  your  Lordships*  attention  to  the  words  of  that  pro- 
vision : — "  That,  save  as  hereinafter  excepted,  the  aforesaid  rates  and  tolls  to  be  taken  by  virtue 
of  this  act  shall  at  all  times  be  charged  equally,  and  after  the  same  rate  per  mile,  in  respect  of 
all  passengers,  cattle,  goods,  matters,  or  things,  and  after  the  same  rate  per  ton  per  mile, 
throughout  the  whole  of  the  said  railway,  in  respect  of  the  same  description  of  articles,  matters, 
or  things,  and  that  no  reduction  or  advance  in  the  said  rates  and  tolls  shall,  either  directly  or 
indirectly,  be  made  partially,  or  in  favour  of  or  against  any  particular  person  or  company,  or  be 
confined  to  any  particular  part  of  the  said  railway ;  but  that  every  such  reduction  or  advance  of 
rates  and  tolls  upon  any  particular  kind  or  description  of  articles,  shall  extend  to  all  persons 
whomsoever  using  the  same,**  and  so  on.  That  appears  to  me,  I  admit,  to  militate  too  much 
against  the  action  of  the  railway  company,  but  it  had  started  with  that  strong  ground  that  there 
must  be  equality,  and  not  only  equality,  as  is  here  pointed  out,  in  like  circumstances,  but  there 
is  an  express  provision  that  no  reduction  or  advance  shall  be  made,  directly  or  indirectly,  in 
favour  of  any  one  person  or  company,  at  the  expense  of  another. 

There  is  a  provision  in  the  same  act  for  making  a  branch  from  a  part  of  the  Troon  Railway,  if 
the  Kilmarnock  and  Troon  Railway  Co.  did  not  themselves  make  it.  There  was  a  provision 
that  this  company  should  furnish  a  railway  from  Barrassie  Hill  to  Troon  Harbour.  Then  in 
§  172  of  the  same  act,  i  Vict.  c.  117,  it  is  enacted-^that  if  the  company,  that  is,  the  large  com- 
pany, shall  make  this  branch  from  Barrassie  Hill  to  Troon,  'Mt  shall  be  lawful  for  the  company 
to  charge  such  tolls  or  duties  per  mile  on  coals  or  other  articles  carried  upon  the  said  branch 
railway  to  or  from  the  Kilmarnock  and  Troon  Railway,  as  the  company  shall  determine,  not 
being  higher  than  shall  be  charged  in  respect  of  any  other  part  of  the  railway  hereby  established, 
nor  higher  than  the  rates  and  duties  charged  by  the  said  Kilmarnock  and  Troon  Co.  upon  other 
portions  of  their  line.''  So  that  if  the  Glasgow  and  Ayr  Co.  had  made  that  branch,  and  finished 
off  the  Kilmarnock  and  Troon  line,  they  would  have  been  boiind  to  charge  equal  rates  in  the  way 
there  pointed  out,  and  which  would  have  prevented  the  present  litigation. 

Then  came  the  act  3  Vict.  c.  53,  and  there  also  the  charges  are  regulated  by  the  clauses  which 
have  been  read.  The  object  of  this  act  was  to  alter  and  amend  the  Glasgow  and  Ayr  Act ;  and 
by  the  i8th  section  of  that  act  it  is  again  enacted,  but  in  different  words,  that,  ''save  as  by  the 
said  act  or  this  act  excepted,  the  charges  by  the  said  recited  act  authorized  to  be  made  for  the 
carriage  of  any  passengers,"  and  so  on,  ''shall  be  at  all  times  charged  equally  to  all  persons,  and 
after  the  same  rate  per  mile,  or  per  ton  per  mile,  in  respect  of  all  passengers,  and  of  all  goods, 
animals,  or  carriages  of  a  like  description,  and  conveyed  or  propelled  by  a  like  carriage  or  engine 
passing  on  the  same  portion  of  the  line  only,  and  under  the  same  circumstances.*'  Then  comes 
this  clause — ^"  that  no  reduction  or  advance  in  any  charge  for  conveyance  by  the  said  company, 
or  for  the  use  of  any  locomotive  power  to  be  supplied  by  them,  shall  be  made,  either  directly  or 
indirectly,  in  favour  of  or  against  any  particular  company  or  person  travelling  upon  or  using  the 
same  portion  of  the  said  railway,  as  aforesaid.*'  That  gives  the  most  positive  direction  that 
there  shall  be  an  equality  as  between  persons  or  companies  using  the  railway,  but  there  is  a 
particular  provision  that  they  are  to  be  equal,  and  to  use  the  same  portion  of  the  line.  That,  as 
it  strikes  me,  was  meant  to  meet  this  case.  For  example,  suppose  that,  starting  here  from  the 
nearest  railway,  two  persons  went  from  London  to  Kingston ;  that  one  stopped  here  and  the 
other  went  beyond  ;  the  one  who  had  gone  beyond  would  have  gone  over  the  same  portion  of 
the  line  as  the  other.  There  is  no  doubt  about  that.  The  one  would  not  have  gone  over  the 
whole  distance  traversed  by  the  other,  but  they  would  both  have  gone  over  the  same  portion; 
they  would  both  have  gone  over  the  entire  space  from  the  London  terminus  to  the  Kingston 
station.  But  here,  as  in  the  other  act,  there  is  this  express  provision,  after  stating  the  case  in 
which  there  shall  be  equality,  the  legislature  then  states  that  there  shall  be  no  advance  and  no 
diminution,  and  no  favour  shewn  to  the  one  person  or  company  at  the  expense  of  the  other. 

Then  came  the  act  5  Vict.  c.  29,  passed  in  1842,  and  that  was  also  to  amend  and  alter  former 
acts.  Sect.  28  of  that  act  is  the  clause  upon  which  so  much  difficulty  has  arisen.  Your  Lordships 
will  see  that  as  these  different  bills  were  brought  into  parliament,  the  company  have  very  adroitly 
contrived,  upon  every  occasion,  to  lessen  their  liabilities,  and  to  extend  their  power  of  charging, 
by  introducing  different  words,  so  as  to  enable  them  to  have,  as  they  will  now  be  decided  to 
have,  the  power  of  establishing  as  gross  an  inequality  of  charge  as  one  can  well  conceive. 

Now  this  act,  after  reciting  the  former  provision,  and  stating  that  it  is  desirable  and  expedient 
that  the  provisions  should  be  modified,  enacts — "  that  it  shall  be  lawful  for  the  said  company, 
wherever  they  shall  provide  locomotive  or  steam  power,  or  carriages  for  the  conveyance  of 
passengers,  animals,  goods,  wares,  merchandise,  articles,  matters,  or  things,  or  shall 
act  as  carriers,"  to  charge  as  they  shall  think  expedient.  It  gives  them  the  largest  powers 
to  charge  whatever  they  think  proper  for  both  passengers  and  goods.  But  then  there  is 
this   limitation,  that  the   charges   shall   be  equal   upon  everybody,  and   that  prevents  an 
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abuse  of  the  power,  independently  of  any  question  as  to  whether  they  are  limited  to  any 
particular  amount.  The  clause  states — (reads  rest  of  clause.)  Those  words,  "of  a  like 
description,"  &c.,  were  introduced  to  meet,  what  I  have  already  stated,  the  case  of  persons  or 
goods  travelling  over  the  same  portion  of  the  railway,  but  not  the  same  distance  along  the  rail- 
way, and  therefore,  for  the  first  time,  were  added  those  words,  "  and  over  the  same  distance 
along  the  railway,  and  under  the  like  circumstances,"  &c. 

Now  they  want  a  measure  or  rule  by  which  they  are  to  be  governed  in  their  equal  charges,  and 
parliament  gives  them  a  measure.  It  gives  them  a  standard,  where  the  circumstances  are 
precisely  equal  in  the  one  case  to  the  other,  and  where  the  two  cases  are  equal  to  each  other 
they  shall  be  subject  to  exactly  the  same  rule,  and  be  liable  to  exactly  the  same  charge ;  but 
these  words  are  not  to  be  rejected.  In  whatever  way  the  charges  are  made,  there  is  to  be  no 
reduction  or  advance  in  any  of  such  charges  **  partially,  either  directly  or  indirectly,  in  favour  or 
against  any  particular  company  or  person.'*  And,  therefore,  when  you  have  ascertained  that  the 
cases  seem  to  be  the  same,  and  that  therefore  there  should  be  equal  charges,  of  course  they  must 
be  charged  alike.  But  supposing  that  you  say  that  one  case  is  not  quite  equal  to  the  other,  and 
that  therefore  it  does  not  fall  within  the  description,  well,  admitted  that  it  does  not,  what  then  ? 
The  section  provides,  that  in  whatever  way  you  make  the  charges  against  one  person  or  against 
one  company,  you  must  not,  directly  or  indirectly,  advance  or  lower  those  charges  to  the  damage 
or  prejuaice  of  any  person.  You  must  act  fairly  and  equally.  No  man  can  sit  down,  whatever 
his  ability  may  be,  and  give  instances  of  different  cases  that  must  practically  occur.  Nobody 
can  draw  out  an  abstract  rule  that  would  embrace  every  case  with  reference  to  equality ;  but 
first  of  all,  putting  the  cases  of  two  persons  or  two  companies,  where  there  is  perfect  equality  in 
the  circumstances,  it  is  provided  that  there  shall  be  equality  in  the  charges.  Nothing  can  be  so 
clear  as  that ;  but  where  that  does  not  occur,  the  section  goes  on  to  state,  in  whatever  way  you 
make  the  charges,  you  shall  make  no  advance  or  no  lowering  of  your  tolls,  directly  or  indirectly, 
to  the  injury  of  one  as  against  the  other ;  and,  therefore,  in  every  case  where  there  is  inequality, 
you  have  to  ask  whether  that  is,  directly  or  indirectly,  an  advance  or  a  lowering,  for  the  purpose 
of  benefiting  one  party  preferentially  and  favourably  at  the  expense  of  another.  It  has  notning 
to  do  with  charging  persons  equally,  whether  they  travel  over  the  entire  of  the  ground  that  the 
others  travel  over ;  but  it  has  everything  to  do  with  the  simple  question,  when  the  question  is 
put — is  that,  or  is  it  noc,  a  charge  which  is  an  advance  or  a  lowering  to  the  benefit  of  one  at  the 
expense  of  the  other  ?    So  far  the  case  seems  very  clear. 

Then  there  is  the  Railway  Clauses  Consolidation  (Scotland)  Act,  8  and  9  Vict.  c.  33,  which 
provides  for  equality  also.  That  act  is  embodied  in  and  applied  to  this  very  act.  And  §  83 
enacts,  that  there  shall  be  equal  charges  "  in  respect  of  all  passengers  and  of  all  goods  or  carriages 
of  the  same  description,  and  conveyed  or  propelled  by  a  like  carriage  or  engine,  passing  only 
over  the  same  portion  of  the  line  of  railway,"  (there  is  not  a  word  about  distance,)  "  and  under 
the  same  circumstances,  and  no  reduction  or  advance  in  any  such  tolls  shall  be  made,  either 
directly  or  indirectly,  in  favour  of,  or  against,  any  particular  company  or  person  travelling  upon 
or  using  the  railway.**  So  that  the  public  act  is  quite  as  precise  as  the  particular  private  acts, 
in  order  to  prevent  inequality. 

The  view,  therefore,  which  I  take  (without  for  the  moment  considering  the  circumstances  of 
this  case)  upon  these  mere  acts  of  parliament  is  this — that  if  in  this  case  the  Court  should  be 
satisfied  that  there  has  been  a  difference  of  toll  for  the  purpose  of  giving  an  advantage  to  one 
set  of  owners  of  coal  over  another  set,  that  is  a  toll  which  cannot  be  maintained,  because,  construe 
acts  of  parliament  as  you  will,  however  the  company  may  make  their  charges,  whatever  shape 
their  charges  may  assume,  however  they  may  attempt  to  disguise  what  they  are  doing,  if  it  is  an 
infringement  of  the  rights  of  one  to  the  benefit  of  others,  the  acts  of  parliament,  one  and  all,  strike 
at  the  very  root  of  that,  and  prevent  the  inequality  of  the  toll. 

Then  the  Act  9  and  10  Vict.  c.  211,  was  the  act  which  gave  powers  to  the  Kilmarnock  and 
Troon  Company  to  lease  their  railway  to  the  Glasgow  and  Ayr  Company,  and  under  §  25  they 
were  restricted  as  to  their  power  of  taking  toll.  There  was  nothing  peculiar  in  that  act ;  but  the 
8  and  9  Vict.  c.  33,  it  is  very  material  to  observe,  was  extended  to  this  act,  and  therefore,  in 
point  of  fact,  the  general  clauses  of  the  Consolidation  Act  do  bear  upon,  direct,  and  influence 
the  proceedings,  and  ought  to  do  so,  of  the  company  under  this  particular  act. 

Now  we  come  to  a  very  important  matter,  and  that  is  the  lease  which  was  granted  in  pursuance 
of  this  act.  The  Kilmarnock  and  Troon  Company  did  lease  that  railway,  then  being,  as  I  have 
stated,  a  mere  tramway,  worked,  as  I  understand,  by  a  stationary  engine,  and  therefore  haulage 
only  being  practised.  A  lease  for  999  years  was  made  to  this  company.  Now,  in  point  of  fact, 
they  hold  that  railway  under  that  lease ;  and  whether  the  decision  below  be  right  or  wrong,  it 
proceeded  upon  a  wrong  ground,  which  I  believe  everybody  has  given  up,  because  it  proceeded 
upon  this  ground,  that  the  Glasgow  and  Ayr  Company  held  that  property  under  that  lease,  by 
which  they  were  bound  to  pay  not  only  a  fixed  rent,  but  also  a  tollage  rent,  which  was  to  be 
estimated  by  the  quantity  of  coal  raised  upon  this  very  railway,  from  a  point  in  which  the  pursuer 
is  himself  interested,  up  towards  Kilmarnock.    Whatever  coals  were  raised  there  was  a  tollage 
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paid,  and  that  was  the  measure  of  the  rent  to  be  paid  by  the  company.  Now  the  Courts  below 
held  that  that  was  a  circumstance,  which  entitled  the  company  to  charge  those  persons  who  lived 
upon  the  line  of  the  Kilmarnock  and  Troon  Railway  a  sum  beyond  that  which  was  charged  upon 
the  main  line,  so  as  to  cover  that  tollage.  Everybody  has  given  that  up.  It  has  not  been 
attempted  to  be  argued.  The  point  has  not  been  taken.  They  would  have  been  equally  entitled 
to  charge  as  paying  a  fixed  rent.  It  might  or  might  not  be  a  circumstance  that  would  entitle 
them  to  charge,  but  nothing  has  been  shewn  to  the  House  to  prove  that  they  were  entitled  to 
charge,  because,  look  at  the  fallacy  of  it — the  main  line  had  oeen  made,  the  company  had  to 
buy  the  land,  they  had  to  give  a  large  price  in  ready  money  for  the  land ;  of  course  a  large 
capital  had  been  sunk,  and  they  estimated  their  tolls  by  the  amount  of  their  expenditure,  and  a 
fair  rate  of  interest,  or  the  rate  that  they  desire  to  have,  according  to  the  power  given  to  them. 
And  so  in  the  same  manner  with  regard  to  this  rent,  though  it  was  measured  by  the  tollage  on 
this  particular  part  of  the  line,  with  reference  to  the  quantity  of  coajl,  it  is  only  a  representation 
of  the  price  paid ;  and  unless  it  could  be  made  out  that  the  price  was  greatly  expended  on  the 
Kilmarnock  and  Troon  line,  and  that  therefore  was  a  circumstance  which  diflfered  or  distinguished 
the  case,  it  could  make  no  possible  difference  that  the  one  was  a  purchase  and  that  the  other  was 
a  mere  lease,  subject  to  a  fixed  rent  That,  therefore,  was  a  ground  that  could  not  be  maintained, 
it  is  perfectly  clear. 

Now  it  is  material  to  consider  what  the  provisions  of  this  lease  were,  because,  although  I  admit 
that  the  rights  of  the  landlord  under  that  lease  could  not  be  brought  into  question  here,  yet  it  is 
very  important  in  adjudicating  upon  this  case,  to  ascertain  what  were  the  terms  upon  which  the 
Glasgow  and  Ayr  Co.  obtained  this  Kilmarnock  and  Troon  line.  Let  us  see  what  those  sums 
were.  They  were  to  pay  a  fixed  sum,  ascertained  by  the  tollage,  in  the  way  I  have  mentioned ; 
and  then  comes  this  most  important  clause : — In  regard  to  the  haulage  charges  they  say — "  that 
it  is  further  agreed  to,  that  the  gross  charge  to  be  made  by  the  Glasgow  and  Ayr  Co.  against  the 
traders  for  haulage  of  minerals,  for  any  given  distance  on  the  said  railway — (that  is,  the  Troon 
line)— shall  never  exceed  the  gross  charge  for  haulage  of  minerals  (in  course  of  being  conveyed 
to  Troon)  for  the  like  or  any  greater  distance  on  the  main  line  of  the  Glasgow  and  Ayr  Co." 
Then,  lower  down,  there  is  another  provision  as  to  the  charge,  and  you  will  find  there  must  be  an 
equal  charge.  The  gross  charge  must  not  exceed  the  gross  charge  in  going  to  Troon  for  the  like 
or  any  greater  distance  on  the  main  line ;  so  that  the  tollage  charged  upon  coals  coming  along 
the  main  line  is  to  be  the  measure  of  the  charge  upon  the  Kilmarnock  and  Troon  line  ror  con- 
veying coals.  The  one  is  to  pay  6</.,  we  will  say,  for  going  seven  miles  along  the  main  line, 
carrying  coals  to  Troon,  and  you  are  not  to  charge  persons  who  are  upon  the  Troon  line  more  than 
6d,  for  the  same  distance.  But  beyond  that  you  are  not  to  charge,  as  a  gross  charge,  on  the 
Troon  line  more  than  you  would  charge  for  the  greater  distance  on  the  main  line.  Not  only 
your  charge  on  the  Troon  line  is  not  to  exceed  the  charge  for  an  equal  distance  on  the  main  line, 
but  you  must  never  have  a  lower  charge  on  the  main  line  than  you  have  on  the  Troon  line.  You 
must  not  charge  more  upon  the  Troon  line,  whatever  the  distance  may  be,  than  you  charge  for 
any  greater  distance  upon  the  main  line. 

Now  what  was  the  meaning  of  that  ?  It  was  evidently,  as  I  understand  it,  that  the  coals  upon 
the  Troon  line  should  find  their  way  to  the  sea  by  way  of  Troon  harbour,  at  exactly  the  same 
cost  of  carriage  as  the  cost  was  to  persons  on  the  main  line  for  carrying  coals  to  that  place.  If  it 
does  not  mean  that,  I  cannot  understand  what  it  means.  It  means  to  give  the  persons  living 
along  the  Troon  line  the  same  facilities,  in  point  of  price,  of  getting  to  Troon  harbour,  as  persons 
would  have  upon  the  main  line,  however  distant  they  might  be.  Of  course  that  which  the 
company  have  done  under  their  lease  is  in  direct  violation  of  that  stipulation.  If  it  is  to  be 
considered  to  apply,  as  I  should  consider  it  ought,  to  the  locomotive — the  one  being  a  substitute 
of  the  other — the  principle  applies  beyond  all  question  ;  and  if  it  be  so,  then  they  are  directiy 
infringing  and  breaking  in  upon  the  very  terms  of  the  lease  under  which  they  hold  the  Troon 
Railway. 

The  way  in  which  they  have  managed  it  is  this : — They  issue,  as  they  were  bound  to  do,  tables 
of  rates  under  their  act  of  parliament.  I  need  not  stop  to  observe,  that  for  short  distances  the 
rates  are  the  same,  but  after  short  distances  they  have  a  higher  rate  on  the  Troon  line  than  they 
have  upon  the  main  line.  They  issue  two  separate  tables — one  for  the  Troon  line,  and  the  other 
for  the  main  line.  That  is  right  enough,  according  to  the  act  of  parliament.  Nobody,  as  I 
understand,  finds  fault  with  those  two  tables  standing,  as  they  do,  separately.  They  are  justified 
by  their  powers  in  doing  that,  although  they  are  not  justified  by  the  circumstances  under  which  they 
have  increased  the  toll.  But  we  will  consider  them  as  both  properly  issued.  They  do  not  adhere 
to  that  which  they  are  bound  to  furnish  under  the  act.  Without  notice  to  the  public,  they  break 
in  upon  the  very  tables  by  which  they  are  bound  to  be  guided,  and  which  are  to  be  the  guiding 
rule  of  the  company,  for,  instead  of  stating,  as  they  ought  to  do,  that  these  Troon  rates  are  only 
to  apply  where  the  Troon  people  run  over  iht  line,  and  that,  when  persons  come  to  the  main  line, 
then,  at  once,  the  rates  are  to  drop,  the  tables  do  not  tell  you  a  word  about  that.  Those  tables 
are  a  violation  of  the  act  of  parliament.    They  mislead  the  public.     If  they  had  stated  the 
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thing  as  they  ought  to  have  stated  it,  upon  the  face  of  the  tables,  the  inequality  would  have  been 
manifest.  They  were  bound  to  state  it.  They  have  evaded  the  act,  and  committed  a  breach  of 
their  duty  in  their  way  of  levying  these  tolls,  without  reference  to  the  question  of  law,  which  I 
am  not  now  adverting  to.  They  have  created  that  inequality,  and  they  have  attempted  so  to 
arrange  it,  that  the  inequality  should  not  appear  on  the  face  of  the  tables.  I  defy  anybody  to 
draw  those  tables  as  they  ought  to  be  drawn,  without  shewing  the  inequality  upon  the  face  of 
them. 

Then,  is  or  is  not  that  an  infringement  of  these  acts  of  parliament  ?  If  I  understand  the 
principle  of  them,  it  clearly  is  not  simply  that  you  are  to  look  at  the  words  which  state,  that  things 
which  are  equal  to  each  other  are  to  be  charged  alike,  but  you  are  not  at  liberty  to  strike  out 
from  all  those  acts  the  clauses  which  emphatically  declare  that  there  shall  be  no  advance,  no 
diminution,  so  as  to  favour,  directly  or  indirectly,  one  to  the  prejudice  of  the  other.  Now,  has 
that  been  done  here  t  That  is  a  simple  question  of  law.  The  question  of  fact  admits  of  no  doubt, 
because  there  is  no  equality,  and  no  pretence  of  equality.  They  do  not  pretend  that  there  is  any 
equality.  The  Troon  people,  who  are  upon  the  cross  line,  can  neither  go  to  Irvine  harbour  nor 
Ayr  or  Troon  without  paying  an  extra  large  charge  which  is  imposed  upon  that  line,  and  imposed, 
according  to  the  table,  upon  the  whole  world  passing  that  way,  but,  according  to  the  practice  of 
the  company,  imposed  only  upon  that  particular  line.  Then  they  are  bound  to  pay  it.  But  is  not 
that  an  advancing,  directly  or  indirectly,  of  the  tolls  upon  those  particular  persons  for  the  benefit 
of  others  1  What  is  the  position  of  parties  upon  the  other  line  ?  If  they  come  from  any  distance, 
either  short  or  long — if  they  come  merely  from  Kilmarnock,  travelling  upon  that  portion  of  the 
principal  line  running  from  Kilmarnock  to  join  the  Troon  line— a  very  short  portion — the  moment 
they  reach  the  Troon  line  they  are  actually  exonerated  from  charge  upon  the  Troon  line,  and  they 
are  allowed  to  run  over  the  whole  of  that  line  at  the  lower  rates.  It  is  impossible  to  tell  me  that 
that  is  not  an  infraction  of  the  act  of  parliament.  It  is  contrary  to  the  very  words  and  the  principle 
of  those  acts.  I  look  at  the  principle.  I  never  break  in  upon  what  I  believe  to  be  the  true 
construction  of  words.  But  it  is  the  duty  of  a  Court  of  Justice  to  make  words  which  have  an 
uncertain  import  bend  to  the  justice  of  the  case ;  and  it  is  very  seldom,  indeed,  that  any  man  who 
is  master  of  the  law  cannot,  without  breaking  in  upon  the  law,  make  the  rule  bend  so  as  to 
meet  the  justice  of  the  case. 

Hard  cases  make  bad  laws,  and  so  they  do.  If  words  have  an  unnatural  import  given  to  them, 
if  the  rule  of  law  is  twisted  and  damaged  in  order  to  reach  a  particular  hardship,  nothing  can  be 
worse.  But  a  Court  of  Justice,  when  they  are  making  a  fair  application  of  the  rule  of  law  to 
words  difficult  to  construe,  bend  them  so  as  to  meet  the  real  justice  of  the  case.  Here  there  can 
be  no  doubt  of  the  justice  of  the  case.  The  effect  of  what  is  done  is  to  benefit  the  coal  owners  of 
the  main  line  at  the  expense  of  those  who  are  on  the  cross  line,  and  they  are  able,  therefore,  to 
carry  their  coals  from  a  greater  distance  upon  the  main  line  to  Troon  harbour,  and  in  that  way 
to  the  sea,  than  the  parties  upon  the  Troon  line  can  carry  their  coals,  who  are  damaged  accordingly. 
That,  of  course,  takes  away  the  benefit  of  that  railway  from  the  persons  of  that  locality. 

It  appears  to  me,  with  very  great  deference  to  my  noble  and  learned  friend,  that,  upon  the  true 
construction  of  all  these  acts,  without  breaking  in  at  all  upon  the  rights  of  the  company  to  levy 
different  rates  upon  different  portions  of  their  line,  according  to  the  fair  circumstances  of  the 
case,  this  is  a  breach  of  that  positive  enactment  which  is  contained  in  every  act,  that,  charge  in 
whatever  way  you  will,  you  shall  not,  directly  or  indirectly,  favour  one  at  the  expense  of  the 
other. 

There  are  no  cases  upon  the  subject.  There  was  a  case  very  much  relied  upon,  which  was 
before  Lord  Cottenham,  and  which  was  supposed  to  have  a  bearing  upon  this  case.  But  I  confess 
after  a  very  attentive  consideration  of  that  case,  with  great  respect  to  that  very  learned  Judge,  I 
do  not  think  the  judgment  in  that  case  is  very  clear,  or  altogether  satisfactory.  But  I  think 
the  facts  entirely  distinguish  it  from  the  present  case.  That  was  the  Attorney-General  v.  The 
Birmingham  and  Derby  Junction  Railway  Co.y  2  Rail.  Cas.  134.  There  was  a  railway  from 
the  London  and  Birmingham  Railway  at  Hampton  in  Arden  to  Derby.  It  was  a  connection  by  a 
branch  with  the  London  and  Birmingham  Railway.  It  was  38  miles  long.  The  railway  company 
charged  &y.  for  a  passenger  going  to  or  from  Hampton  in  Arden  to  Derby.  They  charged  the 
same  both  ways ;  but  they  charged  2j.  if  passengers  were  proceeding  from  or  along  the  London, 
and  Birmingham  Railway  from  London  to  Derby  or  from  Derby  to  London,  but  Sj.  as  before, 
when  the  passengers  went  from  or  to  any  place  short  of  London.  The  object  of  that  was  to 
obtain  passengers  from  the  Midland  Railway,  which  saved  11  miles.  It  was  insisted  that  the 
decision  of  Lord  Cottenham  in  this  case  shewed  that  these  charges  were  proper  charges.  In 
the  first  place,  you  will  observe  that  there  was  an  equality  of  charges  upon  the  Hampton  in 
Arden  line  both  ways.  It  was  only  when  London  was  the  terminus  that  the  fare  was  lowered, 
and  it  was  lowered  to  everywhere.  It  was  not  that  a  passenger  starting  from  Hampton  in  Arden 
paid  &f.,  and  another  starting  from  another  part  paid  2s.  There  was  a  difference  but  no  inequality. 
I  think,  therefore,  that  in  no  respect  does  that  case  touch  this.  But  that  was  a  case  in  which 
difference  of  charges  might  be  fairly  made.    It  was  not  at  the  expense  of  one  person  or  company 
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to  the  benefit  of  another  person  or  company,  but  it  was  an  arrangement  with  reference  only  to 
the  railway  itself,  and  there  was  no  infringement,  in  point  of  fact,  of  the  benefit  of  Hampton  in 
Arden  in  the  way  which  has  occurred  in  this  case.  But  in  this  case  the  result  is,  that  the  coal 
owners  are  damaged,  no  doubt  very  seriously,  by  the  course  which  has  been  taken  by  this  company, 
and  the  decision  of  your  Lordships  will  give  them  authority  to  do  this. 

I  thought  it  right  to  state  my  view,  and  I  have  done  so  for  the  purpose  I  IvSre  mentioned. 
The  company  will  do  well  to  consider  whether  they  should  make  those  tolls  more  equally  between 
the  parties ;  and  I  must  say,  stepping  out  of  my  judicial  course,  that  if  they  should  have  occasion 
to  come  before  parliament,  J  cannot  doubt  that,  under  the  circumstances,  your  Lordships  will 
do  that  justice  which,  it  appears  to  me,  is  not  now  done. 

The  Solicitor-General  asked  that  the  House  would  take  the  course  it  took  in  Johnston  v. 
Beattie^  lo  CI.  &  Fin.  52,  where  the  learned  Lords  were  equally  divided,  and  instead  of  moving 
that  the  appeal  should  be  dismissed,  the  consideration  of  the  case  was  adjourned. 

Lord  St.  Leonards. — It  is  impossible  to  do  that 

Solicitor-Generai. — It  amounts  otherwise  to  a  complete  denial  of  justice.  That  was  the  course 
there  taken,  and  there  was  a  re-argument. 

Interlocutors  affirmed, 
Appellanfs  Agents^Vfi^^t  and  Melville,  W.S. — Respondent's  Agents^  Gibson-Craig,  Dalziel, 
and  Brodie,  W.S. 
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John  Pursell,  Appellant^  v.  Mrs.  Newbigging  and  Others,  Respondents. 

Vesting — Trust — Construction — Death  of  Annuitant — By  a  trust  deed  and  settlement  it  was  pro- 
videdy  that  certain  annuities  should  be  paid  to  the  truster's  two  sisters  and  his  niece  ^  the  share  of  a 
deceaser  being  declared  divisible  among  the  survivors  equally.  Afterpayment  of  the  annuities^  it 
was  provided  that  the  annual  free  produce  of  the  trust fumis  should  belong  to  the  truster's  nephew; 
thai  on  the  nieces  annuity  amounting  to  ;^o,  the  nAhew  should  grant  a  bond  binding  himself 
inpayment  to  her  of  thai  sum  yearly^  andy  on  her  decease^  of  £%qo  to  her  children^  and  failing 
issue  of  her  body^  to  himself;  and  tnaty  "  after  executing  the  purposes  of  the  trusty ""  the  residue 
of  the  trust  estate  should  belong  to  the  truster's  nephew  and  the  heirs  of  his  body;  whom  failings 
to  the  truster's  niece.  The  nephew  having  predeceased  the  niece  and  another  of  the  annuitants^ 
without  having  executed  any  bond: 

Held  (affirming  judgment).  That  the  fee  of  the  residue  of  the  trust  estate  became  vested  in  him 
before  his  death,^ 

The  late  George  Warroch,  by  disposition  and  settlement  dated  21st  June  1799,  disponed  to 
James  Warroch  his  brother,  and  failing  him  by  decease,  to  Dr.  John  Warroch  Pursell  his 
nephew,  or  such  of  them  that  should  happen  to  survive  him,  and  accept  of  the  trust,  and  the  heir 
of  the  survivor,  his  whole  property,  heritable  and  moveable,  for  these  purposes :— i.  Payment  of 
debts,  &c.  2.  Payment  or  annuities  of  £2^  each  to  his  sisters  Ann  and  Euphemia  Warroch,  of 
an  annuity  of  ;£20  to  Dr.  John  Warroch  Pursell,  during  the  life  of  James  Warroch,  and  of  £20 
to  Catherine  Paxton  Pursell,  subsequently  Mrs.  Gowan,  sister  of  Dr.  Pursell,  during  her  life  ; 
declaring,  that  in  case  of  the  decease  of  any  of  the  annuitants,  the  annuities  provided  to  those 
deceasing  should  belong  to  the  survivors  equally, — it  being  provided,  however,  that  Mrs. 
Gowan*s  annuity  should  in  no  event  exceed  ;^40  sterling  by  the  railing  in  of  the  annuities ;  and 
that,  after  payment  of  the  annuities,  the  annual  free  produce  of  the  trust  funds  should  belong  to 
James  Warroch  himself  during  his  life.  3.  It  was  provided,  that  on  the  decease  of  James 
Warroch,  Dr.  Pursell  should,  besides  the  above  annuities  to  each  of  the  truster's  sisters,  pay  to 
them  equally  ;£2o  sterling  yearly,  and  failing  any  of  them  by  decease,  it  was  provided,  that  the 
share  of  those  deceasing  should  belong  to  the  survivors  equally,  and  that,  after  payment  of  the 
annuities,  the  free  annual  produce  of  the  trust  funds  should  belong  to  Dr.  Pursell.  4.  That  so 
soon  as  Mrs.  Gowan's  annuity  should  amount  to  £^f  and  which  sum  it  was  never  to  exceed,  Dr. 
Pursell  should  execute  a  bond  binding  himself  to  make  payment  to  her  of  the  annuity  of  £\Oy  in 
full  of  her  share  of  the  trust  funds,  and  to  make  payment  after  her  death  of  £Zoo  to  any  child 
or  children  lawfully  procreated  of  her  body;  and  failing  such  issue,  it  was  provided,  that  the  bond 
should  be  taken  to  Dr.  Pursell,  and  his  heirs  whatsoever,  whom  failing,  to  the  truster's  own 

'  See  previous  report  15  D.  489;  25  Sc.  Jur.  317.        S,  C.  2  Macq.  Ap.  273 :  27  Sc.  Jur.  386. 
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nearest  heirs  and  assignees ;  and  for  security  of  the  payment  of  the  annuity  and  sum  of  £^ooy 
Dr.  Pursell  was  taken  bound  to  infeft  his  sister,  for  behoof  of  herself  and  children.  5.  After 
executing  the  purposes  of  the  trust,  it  was  provided  that  the  free  residue  of  the  trust  funds 
should  pertain  to  Dr.  Pursell  and  his  heirs  whatsoever,  whom  failing,  to  Mrs.  Gowan  and  her 
heirs  whatsoever,  whom  failing,  to  George  Warroch's  own  nearest  heirs  and  assignees  whatsoever. 
George  Warroch  died  on  loth  July  1803,  without  issue ;  and  James  Warroch  having  declined 
to  accept  of  his  trust,  George  Warroch's  estate,  heritable  and  moveable,  was,  down  to  the  time 
of  his  death,  managed  by  Dr.  Pursell. 

Dr.  Pursell,  who  survived  James  and  Ann  Warroch,  died  in  April  1835,  without  issue,  and, 
although  Mrs,  Gowan's  annuity  had  reached  £^0^  he  had  failed  to  execute  the  bond  for  ;£8oo. 
He  left  a  disposition  and  trust  deed,  dated  26th  March  1822,  whereby  he  disponed  to  trustees 
and  executors  all  his  heritable  and  personal  estate,  and  specially  certain  subjects  therein 
described,  for  the  following  purposes : — i.  Payment  of  debts,  &c.  2.  For  payment  of  the  annual 
free  proceeds  of  his  trust  estate  to  his  father  and  mother,  or  the  survivor.  3.  On  the  death  of 
the  longest  liver  of  his  father  or  mother,  his  trustees  were  directed  to  make  payment  of  the  free 
proceeds  to  Mrs.  Gowan,  his  sister.  4.  At  the  first  term  after  his  sister's  decease,  he  directed 
his  trustees  to  divest  themselves  of  the  trust  estate,  and  convey  it  to  the  heirs  of  her  body ;  and 
in  the  event  of  failure  of  such  issue,  his  trustees  were  directed,  at  the  first  term  after  his  sister's 
decease,  to  denude  of  the  trust  funds,  and  pay  them  over  to  the  children  of  his  three  cousins, 
Sarah  Gee  Warroch  or  Hunter,  Barbara  Warroch  or  Steel,  and  Catherine  Warroch  or  Strange, 
in  the  shares  therein  mentioned. 

Messrs.  Auld  and  Smith,  two  of  the  trustees  named,  accepted  Dr.  Pursell*  s  trust 
Mrs.  Gowan  made  up  titles  to  the  heritable  property  left  by  George  Warroch,  as  his  heir  at 
law,  and  was  infeft  therein.  She  died  in  October  1849  without  issue,  Euphemia  Warroch  having 
predeceased  her. 

Dr.  Pursell's  trustees  raised  an  action  of  multiplepoinding,  declarator  and  exoneration,  stating 
that  they  were  desirous  to  convey  and  pay  over  the  residue  of  Dr.  Pursell's  trust  estate,  and  any 
balance  in  their  hands  that  might  be  held  to  belong  to  George  Warroch' s  trust  estate,  to  the 
party  or  parties  entitled  thereto.  The  heritable  estate  of  George  Warroch  was  not  included  in 
the  revised  condescendence  of  the  fund  in  medio ^  the  raisers  stating  that  that  heritable  estate 
was,  at  her  death,  vested  in  Mrs.  Gowan  in  fee  simple. 

Thereupon  Mrs.  Newbiggine  and  others,  the  beneficiaries,  or  representatives  of  beneficiaries, 
under  Dr.  Pursell' s  trust  deed,  raised  a  summons  against  John  Pursell,  Mrs.  Gowan's  heir  at 
law,  and  Dr.  Pursell's  trustees,  concluding  to  have  it  found  and  declared,  that  whether  the  titles 
made  up  by  Mrs.  Gowan  to  John  Warroch' s  heritable  estate,  were  made  up  for  the  purpose  of 
vesting  the  subjects  in  herself,  as  trustee  for  behoof  of  the  beneficiaries  under  Dr.  Pursell's 
trust  deed,  or  with  the  view  of  evacuating  the  destinations  in  the  trust  deeds  of  George  Warroch 
and  Dr.  Pursell,  John  Pursell,  her  heir  at  law,  was  bound  to  convey  the  subjects  for  distribution 
in  terms  of  Dr.  Pursell's  trust  deed ;  and  that  the  subjects  belonged  to  the  pursuers ;  and  in  case 
of  John  Pursell's  refusal  so  to  convey,  the  summons  contained  a  conclusion  for  decree  of 
adjudication  of  the  subjects,  and  of  reduction  of  Mrs.  Gowan's  titles. 

Steel  and  Elder  raised  a  summons  of  declarator  to  have  it  found  that  the  residue  of  George 
Warroch' s  estate,  so  far  as  it  consisted  of  heritage,  never  vested  either  in  Dr.  Warroch  or  Mrs. 
Gowan,  and  now  belonged  to  them  as  his  heirs  at  law. 
The  two  declarators  were  conjoined. 

The  Second  Division  adhered  to  the  Lord  Ordinary's  interlocutor,  which  was  as  follows : — 
'^  Finds  that,  according  to  the  sound  construction  and  true  meaning  of  the  late  George  Warroch's 
trust  disposition  and  deed  of  settlement,  dated  21st  June  1799,  the  fee  of  the  free  residue  of  the 
trust  funds  became  vested  in  the  now  deceased  Dr.  John  Warroch  Pursell :  Finds  that  the  right 
which  had  so  vested  in  the  said  Dr.  John  Warroch  Pursell  was  effectually  conveyed  by  his  trust 
disposition  and  deed  of  settlement,  dated  26th  March  1822,  for  behoof  of  the  beneficiaries  therein 
named:  Finds  that  a  title  to  the  heritable  subjects  formerly  belonging  to  the  said  George 
Warroch,  was  made  up  in  fee  simple  by  the  late  Catherine  Paxton  Pursell  or  Gowan :  Finds  that 
the  defender  John  Pursell,  who  is  her  nearest  and  lawfiil  heir,  is  bound  to  convey  over  the 
foresaid  heritable  subjects  for  distribution,  in  terms  of  the  said  Dr.  John  Warroch  Pursell's  trust 
disposition  and  deed  of  settlement :  Therefore,  in  the  declarator  at  the  instance  of  Grace  Steel 
or  Newbigging  and  others,  repels  the  defences  for  Elder  and  Steel,  and  the  defences  for  John 
Pursell ;  and,  to  the  extent  of  the  above  findings,  decerns  and  declares  in  terms  of  the  conclusions 
of  the  action :  And  in  the  declarator  at  the  instance  of  Elder  and  Steel,  sustains  the  defences, 
and  assoilzies  the  defenders  from  the  conclusions  of  the  action,  and  decerns ;  reserving  to  the 
pursuers  to  move  for  farther  findings,  if  necessary,  in  terms  of  the  alternative  conclusions  of  the 
first  declarator ;  and  in  the  mean  time  reserves  all  question  of  expenses." 

On  appeal  Pursell  pleaded  that  the  interlocutor  or  the  Court  of  Session  should  be  reverscki — 
I*  Because,  according  to  the  sound  construction  of  the  deed  of  setdement,  the  beneficial  interest 
in  the  residue  never  vested  in  Dr.  Pursell  but  in  Mrs.  Gowan,  (formerly  Catherine  Paxton 
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Pursell,}  and^ow  belongs  to  the  appellant  as  her  representative.  Dill  r.  Earl  of  HaeUHngUniy 
2  Rob.  Ap.  311 ;  Ramsay  y.  Whiter  ii  S.  786;  Maxwell  y,  Wylie^  15  S.  1005.  2.  Because  the 
purposes  of  the  trust,  exigible  after  the  death  of  James  Warroch,  which  were  not  fully 
implemented  during  the  lifetime  of  Dr.  Pursell,  came  to  an  end  during  the  lifetime  of  Mrs. 
Gowan,  whom  the  appellant  represents  as  heir. 

The  respondents  answered,  that — According  to  the  sound  construction  of  the  trust  deed,  the 
free  residue  of  the  estate  vested  in  Dr.  Pursell,  and  was  distributable  in  terms  thereof. 

Roll  Q.C.,and  Anderson  Q.C.,  for  the  appellant. — The  beneficial  interest  in  the  residue  of  this 
estate  was  never  vested  in  Dr.  Pursell,  but  became  vested  in  Catherine  Pursell.  The  question 
turns  chiefly  on  the  5th  clause  of  the  trust  deed.  The  trust  endured  till  the  death  of  Euphemia 
Warroch  in  1839,  while  Dr.  PurseU  died  in  1835.  He  thus  failed  before  the  trust  purposes  were 
executed.  The  true  rule  of  construction  is  well  stated  by  Lord  Cottenham  in  Dill  v.  £arl  of 
Haddingtonj  2  Rob.  Ap.  511 ;  and  we  contend  no  other  construction  can  be  given  to  the  5th 
clause  than  what  we  assert.  All  the  modem  cases,  both  in  England  and  Scotland,  tend  to  shew 
that  such  deferred  rights,  depending  on  survivorship,  vest  only  after  the  event  occurs  at  which 
the  right  became  available. — Buchanan  v.  Downie,  8  S.  516;  Richardson's  Trustees  v.  Cope^  12 
D.  855;  Johnson  v.  Johns  tony  2  D.  1038;  Neathwayy.  Reed^  17  Eng.  Jur.  169;  Macdomddy, 
BrycCy  ibid.^  335.  The  construction  of  the  5th  clause,  taken  by  itself,  is  sufficiently  clear  that 
the  trust  was  to  come  to  au  ei>d  before  the  estate  vested  in  Dr.  Pursell,  and  the  other  parts  of  the 
deed  confirm  this  view.  The  settlement  was  a  trust,  and  the  intervention  of  a  trust  such  as  dsis, 
it  is  well  known,  suspends  the  vesting  of  all  ulterior  interests.  The  other  side,  in  substance^ 
contend,  that  this  was  a  trust  for  the  trustee's  own  behoof,  which  is  all  but  absurd.  The  purpose 
of  the  testator  was  to  secure  the  payment  of  certain  annuities,  and  a  capital  sum  of  £^00 ;  and  it 
is  obvious  this  was  to  be  done,  not  by  making  his  trust  disponee  full  proprietor  of  the  estate 
conveyed,  but  proprietor  under  a  limited  title.  It  may  be  said  that  there  are  contrary  presump- 
tions to  be  drawn  from  other  parts  of  the  deed,  but  these  must  be  very  clear  before  the  Court 
will  adopt  them.  It  has  not  been  shewn  by  the  other  side  at  what  period  the  vesting  took  placa 
The  judgment  of  the  Court  below  proceeds  on  some  vague  assumption  that  Dr.  Pursell  was  a 
favoured  individual.  The  question,  how  far  the  subsistence  of  annuities  affects  the  question  of 
vesting,  was  considered  in  NicolsotCs  Trustees  v.  Nicolson,  13  D.  240;  Scott  v.  Scott,  7  Bell's  Ap. 
148 ;  but  these  were  cases  of  bequests  to  third  parties,  whereas  here  it  was  a  bequest  to  the  sole 
trustee.  In  short,  all  the  other  parts  of  the  deed  corroborate  the  view  maintained  by  the 
appellant  As  the  purposes  of  the  trust  were  not  fully  implemented  during  Dr.  Pursell's  lifetime^ 
tne  estate  vested  in  Catherine  Pursell,  who  fully  made  up  her  titles,  and  the  appellant  represents 
her  as  heir. 

Solicitor-General  (Bethell),  an4  R>  Palmer  Q.C.,  for  the  respondents,  were  not  called  upon. 

Lord  Chancellor  Cranwo^ith. — My  Lords,  this  case  may  appear  to  your  Lordships  at 
first  somewhat  complicated.  It  certainly  is  not,  at  the  first  blash,  quite  clear  and  intelligible^ 
but  I  must  confess,  that  from  the  first  moment  that  1  fully  comprehended  it,  I  have  not  enter- 
tained the  slightest  doubt  on  the  subject.  The  question  is — at  what  time  the  interest  in  this 
estate  vested  in  Dr.  John  Pursell,  or  on  what  event  which  happened  during  his  life  the  terms  of 
the  deed  intended  it  should  vest  in  him. 

The  gift  is  to  trustees,  and  the  objects  of  the  trust  are,  in  ^e  first  place.  To  pay  the  debts  of 
the  testator — a  trust  which  has  been  kept  out  of  view  in  the  argument.  Secondly ,  To  pay  certain 
annuities  to  certain  individuals,  or  the  survivor  of  them,  and,  subject  to  the  payment  of  those 
debts  and  annuities,  for  the  benefit  of  James  Warroch  in  his  lifetime,  and  at  his  death  the 
annuities  are  to  be  increased  in  a  certain  manner,  and  after  that  the  estate  is  given  to  Dr.  John 
PurselL  The  brother,  Dr.  Pursell,  being  the  survivor,  came  into  possession  in  1814,  and  enjoyed 
the  property  till  his  death.  The  question  is — ^whether,  during  this  time,  the  estate  had  vestal  in 
him  or  not. 

The  argument  is,  that,  because  there  were  certain  trusts  to  pay  certain  annuities,  by  some  sup« 
posed  rule  of  Scotch  law  bearing  analogy  to  the  rules  of  English  law,  this  estate  was  not  to  vest 
m  him,  unless  he  lived  after  the  time  when  all  these  annuities  had  ceased  to  be  payable.  Of 
course  it  is  competent  to  a  testator  or  settler  to  make  a  settlement  so  framed,  but  there  is  no 
reason  for  saying,  because  the  testator  intended  to  charge  his  property  with  reference  to  the 
amount  of  annuities  of  ;^40  a  year,  and  certain  other  annuities,  that  therefore  the  estate  was  not 
to  go  to  any  one  until  those  annuities  had  ceased.  If  that  had  been  his  intention,  it  might  have 
been  clearly  expressed,  and  might  have  been  carried  into  effect 

Now  there  must  be  some  rule  in  the  law  of  Scotland,  as  there  is  in  our  Courts  a  rule  very 
familiar  to  your  Lordships,  with  reference  to  cases  in  which  there  is  a  fund  or  estate  left  to  a 
party  or  a  succession  of  parties  during  their  lifetime,  and  afterwards  to  other  survivors  or 
children.  The  question  has  fi-equendy  arisen,  whether  the  children  are  such  as  shall  answer  the 
description  g^ven  at  the  death  of  the  person  who  speaks.  Originally,  I  think,  tiie  ruling  of  the 
Courts  was,  that  they  were  to  be  children  living  at  the  time  of  the  death  of  the  testator.  Cer- 
tainly that  has  been  a  good  deal  modified.    The  meaning  is  now  generally  assumed  to  be  that 
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which  common  sense  suggestsi  viz.,  the  meaning  of  the  person  who  speaks.  I  do  not  think,  how- 
ever, that  that  rule  applies  to  this  case,  for  1  put  it  to  the  learned  counsel  who  argued  the  matter 
on  behalf  of  the  appellant,  what  construction  he  put  on  the  following  clause  : — '*  After  executing 
the  purposes  of  the  trust,  the  free  residue  of  the  trust  funds  shall  pertain  and  belong  to  the  said 
Dr.  John  Warroch  Pursell  and  the  heirs  whatsoever  of  his  body/*  And  Mr.  Anderson  said 
fairly  enough, — ''  I  interpret  that  to  mean,  that  they  are  to  pay  the  funds  to  Dr.  John  Pursell 
when  the  purposes  of  this  trust  have  been  performed."  As  it  turned  out,  forty  years  elapsed 
before  these  purposes  were  performed.  To  whon^  then,  are  the  funds  to  go  ?  To  the  heir  at 
law,  clearly,  so  much  as  was  undisposed  of.  The  argument  of  Mr.  Anderson  is,  that  there  was 
no  gift  at  all ;  that  you  are  to  regard  this  as  a  trust,  subject  to  what  is  called  in  England  a  life 
estate,  or  in  Scotland  a  burden  of  the  life  estate  ;  and  that  Dr.  Pursell  did  not  take  it  until  the 
death  of  the  annuitants.  And  that  is  not  all.  According  to  their  theory  he  is  not  to  take  it  till  all 
the  debts  are  paid. 

The  case  appears  to  me  to  lie  in  so  very  narfow  a  compass,  when  looked  at  closely,  that  I 
think  I  should  not  be  justified  in  making  further  observations  upon  it,  except  to  advert  to  one  or 
two  of  the  authorities,  to  shew  that  they  are  utterly  inapplicable  to  this  case.  This  is  the  case 
of  an  annuity,  but  suppose  it  were  a  liferent ;  £^  a  year  is  given  to  the  liferenter,  and  ;f  800  is 
set  apart  to  go  to  the  children,  after  the  death  of  the  liferenter.  The  liferent  is  given  to  one 
party ;  the  capital  of  £9oo^  after  the  death  of  Catherine  Pursell,  is  to  go  to  a  certain  class  of 
persons  who  are  named.  Then  the  question  is— does  it  mean  persons  answering  to  that 
descnpdon  on  the  death  of  the  settler,  or  on  the  death  of  the  liferenter  ?  I  should  say,  upon 
principles  analogous  to  those  which  are  acted  upon  in  our  Courts  in  England,  it  would  mean 
those  who  were  alive  at  the  death  of  the  liferenter. 

In  Johnston^ s  case  there  was  ;£25,  which  was  called  an  annuity  given  to  the  niece  of  the  settler, 
and  ^500  was  set  apart,  which,  upon  the  death  of  the  niece,  was  to  be  given  to  a  certain  class  of 
persons.  The  question  was~-does  that  mean  a  class  who  were  alive  at  the  death  of  the  settler, 
or  at  the  death  of  the  liferenter?  Of  course  it  was  held  to  mean  persons  alive  at  the  death 
of  the  liferenter,  and  that  a  sum  was  to  be  set  apart  to  meet  and  provide  for  the  event  there 
contemplated. 

But  it  appears  to  me,  that,  although  this  doctrine  of  suspending  may  be  made  applicable  to 
the  case  of  an  annuity  as  well  as  to  that  of  a  liferent,  it  requires  much  stronger  language  to 
satisfy  your  Lordships  that  there  was  an  intention  to  suspend  in  the  case  of  an  annuity  than  in 
that  of  a  liferent.  It  would  be  preposterous  to  contend,  that,  because  Dr.  Pursell  was  to  pay  ;^4o 
a  year  to  his  sister  during  her  hfe,  therefore  he  was  to  have  no  enjoyment  whatever  of  this  pro- 
perty, and  there  was  no  gift  to  him  at  all  except  subject  to  the  interest  of  the  liferenter.  It 
appears  to  me  that  the  appellant  has  contended  for  something  which  is  untenable.  To  suppose 
that  this  property  was  to  be  kept  suspended  until  all  the  debts  and  all  the  annuities  were  paid, 
seems  preposterous.  Not  only  no  principle  leads  to  such  a  conclusion,  but  there  are  no 
authorities  which,  in  my  opinion,  ought  to  mfluence  your  Lordships  to  disturb  the  interlocutor 
of  the  Court  below,  carrying  out  the  express  intention  of  the  words  of  this  instrument.  I  shall 
therefore  move  your  Lordships  that  the  interlocutor  of  the  Court  below  be  affirmed. 

Lord  St.  Leonards. — My  Lords,  I  certainly  have  laboured  under  very  great  difficulty, 
notwithstanding  the  elaborate  argument  at  your  Lordships'  bar,  to  discover  what  the  point  is,  that 
is  attempted  to  be  insisted  on  in  this  case.  I  take  it  that  it  is  only  sufficient  to  glance  at  this 
will  to  see,  that  there  ought  never  to  have  been  an  appeal  brought  to  this  House  on  the  points 
which  have  been  so  elaborately  argued. 

As  to  the  intention  of  the  testator,  no  man  can  entertain  the  slightest  doubt.  It  is  the  clearest, 
the  most  explicit  will,  that  it  is  possible  for  a  man  to  make  without  using  technical  expressions. 
He  ^ves  the  property  for  life,  subject  to  a  certain  annuity,  and  leaving  another  person  to  succeed, 
he  gives  that  person  during  the  life  of  the  tenant  for  life  an  annuity,  and  when  the  tenant  for 
life  dies,  he  directs  the  increase  to  be  paid  by  the  person  whom  he  meant  to  succeed  to  the 
estate.  The  idea  is  so  fixed  in  his  mind,  that,  before  he  has  g^ven  him  the  property  to  enable 
him  to  pay  the  annuities,  which  are  to  be  increased  on  the  death  of  the  tenant  for  life,  this  suc- 
cessor. Dr.  Pursell,  is  directed  to  pay  these  annuities,  and  then  the  donor  directs  that  the  surplus 
'^  shall  pertain  and  belong  '*  to  Dr.  Pursell-  Supposing  the  will  had  stopped  there,  what  possible 
doubt  could  have  arisen,  that  Dr.  Pursell  would  have  taken  the  entire  fee,  subject  to  the  con- 
ditional limitation  over, and  subject  to  the  annuities?  Now,  does  anything  that  follows  weaken 
that  ?  On  the  contrary  it  strengthens  it,  for  Dr.  Pursell  is  directed,  if  an  annuity  should  amount 
to  more  than  £ip  to  one  of  the  surviving  annuitants,  himself  to  become  bound  for  the  payment 
of  that  annuity,  and  to  secure  it  on  the  property  of  the  donor — the  property  in  settlement  or 
any  other  property.  How  could  you  fix  a  personal  obligation  on  a  man  to  secure  an  annuity  of 
£^  a  year,  and  ^8oo  to  the  children,  unless  you  had  first  given  to  that  man  some  property  which 
would  enable  him  to  perform  the  obligations  which  you  impose  upon  him  ?  Independently  of 
the  question  as  to  the  time  at  which  the  ;f  40  a  year  became  payable,  the  £fioo  was  to  be  paid 
at  all  events.    There  is  no  question  about  that.    Suppose  that  the  amount  had  never  reached 
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more  than  ;f  38  a  year,  no  one  can  doubt  that  the  ;£8oo  must  have  been  secured  to  the  children. 
The  donor  meant  that  Dr.  Pursell  should,  when  he  came  into  possession  of  this  property,  secure 
the  £^0  a  year  to  the  annuitant,  and  the  j£8oo  to  the  children  ;  and  he  knew  so  perfectly  what 
he  was  dealing  with,  that,  knowing  that  the  ;£8oo  might  not  become  ultimately  a  charge  on  this 
property,  he  gives  the  £ioo  over  to  Dr.  Pursell,  in  case  there  should  be  a  failure  of  the  children 
of  the  annuitant.  Then  he  declares,  in  the  clearest  terms,  that  when  these  trusts  are  performed, 
Dr.  Pursell  shall  take  the  annuity.  The  words  are  in  so  many  terms,  *'  that,  after  executing  the 
purposes  of  the  trust,  the  residue  shall  pertain  and  belong  to  Dr.  Pursell  and  the  heirs  of  his 
body,"  and  then  with  limitations  over. 

Now,  let  us  consider  for  a  moment  what  might  have  happened  on  the  death  of  the  tenant  for 
life.  The  moment  the  tenant  for  life  dies,  under  the  direction  here,  in  so  many  words  in  this 
instrument.  Dr.  Pursell  would  have  taken  (at  all  events  that  must  be  conceded)  so  much  of  the 
property  as  was  not  exhausted  by  the  annuities.  No  one  will  dispute  that  it  is  given  to  him  in 
so  many  words.  There  is  no  contingency.  Are  you  to  divest  him  of  that  because  the  fund 
increases  ?  Are  you  to  take  away  that  which  has  already  become  not  a  charge,  but  beneficial 
enjoyment  ?  Suppose  the  annuity  had  been  £<^  a  year,  and  the  rental  £iQO,  then  Dr.  Pursell 
would  have  had  instantly  ;^io  a  year.  There  is  no  failure  as  to  that,  except  failing  the  heirs  of 
his  body.  The  appellant  at  your  Lordships'  bar  cannot  take  it.  It  is  vested,  beyond  a  doubt, 
in  Dr.  Pursell.  It  is  not  given  over.  What  are  the  appellants  to  contend  for  ?  Is  it  that, 
because  there  is  an  annuity  which  might  or  might  not,  in  the  lifetime  of  Dr.  Pursell,  haveattained 
the  sum  of  ^40  a  year,  therefore  there  is  to  be  no  vesting  ?  No  vesting  of  what  ?  Of  so  much 
as  would  represent  the  annuity.  How  much  is  that  ?  Which  part  of  the  estate  will  you  have  ? 
Will  you  have  a  charge,  or  will  you  have  the  fee  itself  ?  It  is  perfectly  absurd.  There  is  nothing 
to  rest  the  argument  upon.  As  regards  the  intention  of  the  donor,  there  is  not  the  slightest 
doubt  about  it. 

The  creation  of  this  trust  in  no  respect  alters  the  construction  of  the  instrument.  I  think  it 
might  rather  strengthen  the  view  which  I  would  advise  your  Lordships  to  take  of  this  case, 
because  the  same  person  is  made  a  trustee  who  is  to  take  the  beneficial  mterest  in  the  property. 
He  is  made  a  mere  trustee  with  clear  definite  rights,  and  your  Lordships  never  can,  by  the  law 
either  of  the  one  country  or  of  the  other,  alter  that  beneficial  interest. 

Cases  may  arise  in  which,  when  you  are  dealing  with  the  conveyance  of  trust  property,  you 
may  so  decide  the  event  m  which  the  trustee  is  to  denude  himself  of  the  property,  as  to  shew 
that  you  meant  that  person  to  be  left  out  at  the  time  the  particular  act  is  done.  But  there  is 
nothing  of  the  sort  in  this  disposition.  On  the  contrary,  personal  obligations  are  imposed  on 
Dr.  Pursell,  which  prove  that  he  was  at  once  to  take  the  fee  of  this  property,  in  order  to  enable 
him  to  answer  those  obligations,  or  to  repay  himself  the  money  that  he  might  expend. 

In  this  country  an  argument  might  formerly  have  been  raised  on  the  point  that  has  been 
addressed  to  your  Lordships,  but  happily  all  these  questions  have  been  set  at  rest  for  more  than 
a  century.  What  my  noble  and  learned  friend  said  is  true  enough,  that  during  the  argument  the 
learned  counsel  never  touched  the  question  of  the  debts.  If  their  argument  is  good  for  anything, 
it  goes  to  the  question  of  the  debts.  If  that  argument  could  be  maintained,  this  trust  could  not 
have  arisen  in  favour  of  Dr.  Pursell  until  the  debts  had  been  paid. 

There  seems  to  me  no  doubt  as  to  what  has  been  the  law  of  England  for  a  number  of  yeais 
upon  this  subject.  I  think  this  is  a  case  which  does  not  admit  of  the  shadow  of  a  doubt.  It  is 
a  case  which  I  was  surprised  to  hear  so  elaborately  argued,  because  it  does  not  admit  of  argu- 
ment. And  I  believe  it  is  impossible  for  the  House  to  look  at  it  without  immediately  coming  to 
the  conclusion,  that  the  decree  of  the  Court  below  should  be  afiirmed,  with  costs. 

Interlocutor  affirmed  with  costs. 
Appellants  Agenty  James  Carnegie,  jun.,  W.S. — Respondents^  Agent^  Robert  Oliphanti 
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Mrs.  Collins   S.  O'Reilly  and    Husband,  Appellants,  v.  The  Baroness 
Sempill  and  Husband,  Respondents. 

Succession — Fee  and  Liferent — Substitution — Testament — Construction — A  testatrix  gave  the 
whole  residue  of  her  property^  heritable  and  moveable^  to  A,  her  heirs  and  assignees,  and 
appointed  her  to  be  her  sole  residuary  legatee.  By  a  subsequent  codicil^  written  wiSi  her  own 
handy  the  testatrix  declared  her  will  as  follows: — ^*^  As  there  is  now  no  prospect  of  my  deaf 
cousin  A  having  a  child,  I  depone  and  bequeath  as  her  successor  mygrandniece  B  to  succeed  the 
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said  A  in  all  my  landed  property^  piate^  furniture^  &*c,^  always  to  be  understood  with  the 
burden  of  all  my  annuities  y  le^aciesy  and  debts" 
liELD  (afiirming  judgment),  That  A^s  right  was  not  thereby  reduced  to  a  liferent^  but  that  she 
remained Jiary  B's  right  being  merely  a  substitution  in  the  event  of  A^s  death  without  issue. 

This  was  an  action  by  Lady  Sempill  (and  husband)  to  have  it  found  and  declared,  that  the 
pursuer  took  a  right  of  fee  under  the  trust  settlement  and  other  relative  writings  of  the  deceased 
Miss  CoUins  Austin,  and  that  the  trustees  were  bound,  after  fulfilment  of  the  trust  purposes,  to 
denude  in  her  favour,  and  convey  to  her  in  fee  the  whole  residue,  heritable  and  moveable,  of  the 
estate  belonging  to  the  deceased. 

This  claim  was  resisted  both  by  the  trustees,  and  by  Miss  O'Reilly  a  grandniece  of  the 
testatrix,  who  maintained,  that  under  one  of  the  testamentary  writings,  she  was  the  fiar  of  the 
residue,  the  pursuer's  right  being  reduced  to  a  mere  liferent,  or,  at  all  events,  that  the  pursuer 
could  not  so  deal  with  the  estate  as  to  defeat  her  (Miss  O*  Reilly's)  rights. 

The  testatrix  died  on  15th  June  1852.  She  left  a  trust  deed  dated  in  1833,  afterwards  superseded. 
In  1845  she  executed  another  trust  deed  (superseding  the  former  one)  in  favour  of  Sir  Archibald 
Alison,  sheriff  of  Lanark,  John  Russell,  P.C.S.,  Andrew  Murray  of  Murray  shall,  and  Alexander 
Smith,  W.S.,  as  trustees  for  certain  purposes.  The  deed,  after  setting  forth  various  purposes, 
proceeded  thus: — ''And,  in  the  last  place,  my  said  trustees  shall  make  over  or  convey  the  free 
residue  and  remainder  of  my  estate  and  effects  to  and  in  favour  of  such  person  or  persons,  or 
shall  hold,  apply,  and  employ  the  same  to  and  for  such  uses  and  purposes  as  I  have  directed  and 
appointed,  or  shall  hereafter  direct  and  appoint,  by  any  writing  under  my  hand,  at  whatever  time 
the  same  may  be  executed  by  me,  etiamst  in  articulo  mortis y  which  shall  be  valid  and  effectual  if 
written  and  signed  by  me  as  aforesaid,  though  deficient  in  the  usual  legal  formalities;  and  failing 
any  such  appointment,  the  said  free  residue  shall  belong  and  be  made  over  to  my  own  nearest 
heirs  and  assignees  whomsoever." 

In  the  interval  between  these  two  trust  deeds,  Miss  Austin  executed  various  testamentary 
writings  in  the  shafte  of  codicils  and  letters  of  instructions  to  her  trustees.  One  of  these  was  as 
follows : — ^^Bellwoody  September  1840. — To  Andrew  Murey  of  Murreyshall;  to  Archibald  Alison, 
sheriff,  Glasgow;  to  Jhon  Russell, writer  to  the  signet,  Edinburgh. — Gentleman, — I  have  written 
my  settlement,  having  duley  considered  the  contents  of  it ;  and  I  hope  and  expect  that  yow, 
gentleman,  as  men  of  honour  and  good  Giristians,  will  Religious  pay  attention  to  my  last  request. 
I  recommend  and  wish  my  respected  agent  Alexr.  Smith,  W.S.,  taken  into  the  trust,  thowgh  not 
either  appointed  or  mentioned  in  my  settlement  I  also  reqwest,  and  most  particularly  desire, 
that  there  may  be  no  cavilling  or  disputing  about  my  settlement,  written  by  myself,  althowgh  it 
may  chance,  in  some  trifling  respects,  not  be  according  to  Law,  my  wish  and  intention,  I  think, 
is  quite  plain,  and  my  friends,  who  I  have  appointed  my  trustees,  I  mwch  esteem ;  but  if  aney 
difference  of  opinion  should  occor,  I  beg  to  recommend  Mr.  Alexr.  Blair,  Bank  of  Scotland,  to 
be  consulted,  whose  high  sense  of  honor,  and  steadey  good  principles,  I  have  a  high  opinion  of. 
But  my  friends,  who  are  appointed  my  trustees,  I  very  much  esteem ;  and  I  trust,  when  I  am  no 
more  in  this  world  of  strife  and  care,  that  they  will  attend  to  my  last  injunctions  and  wishes;  and 
recommending  yow  all,  gentlemen,  to  a  Mercyful  God  and  all  sufficient  Savior,  who  knoweth  the 
hearts  of  all  his  children,  I  am  most  Sincerely  and  Truly  your  affectionate  friend,  Collins 
Austin.'*  [Addressed  on  the  back  thus]: — "To  Andrew  Murry,  Esqr.  of  Murryshall ;  to  Archd. 
Alison,  Sheriff,  Glasgow;  to  Jhon  Russell,  Esq.,  W.S.;  to  Alexr.  Smith,  Esq.,  W.S.,  Woodlands, 
18  York  Place." 

Another  pafter,  also  written  by  the  testatrix  herself  in  September  1840,  contained  various 
legacies,  and  concluded  in  these  terms : — ''And  I  direct  and  appoint  my  trustees  and  executors 
named  in  my  trust  deed  and  settlement,  April  eighteen  hundred  and  thirty  three,  or  any  other  deed 
to  be  executed  by  me,  to  pay  and  make  over  the  whole  residue  of  my  estate  and  effects,  heritable 
and  moveable,  after  deduction  of  my  debts,  legecys,  and  anveties,  and  all  expenses  attending 
the  management  of  the  said  trust,  or  any  other  trust  by  me,  to  my  dear  cousin,  the  Right 
Honourable  Sempill  or  Baroness  Sempill,  daughter  of  the  late  Hugh  Lord  Sempill,  and  her 
heirs  and  assenees,  who  I  hereby  appoint  to  be  mey  sole  residerey  legitee ;  and  I  preserve  full 
power  to  myself  to  alter  or  revoke  these  legecys  and  anueties,  in  whole  or  in  part,  at  any  time 
of  my  life,  and  even  on  deathbed ;  and  I  dispense  with  the  delivery  in  the  consent  to  the  regis- 
tration hereof  in  the  books  of  Counsel  and  Session,  or  any  other  Court,  therin  to  remain  for 
preservation,  and  constitute  procwtators  for  that  purpose,  in  witness  whereof  subscribe  these 

S resents,  written  by  myself,  and  the  preceding  pages,  at  Bellwood,  parish  of  Glencourse, 
lidlothian,  September  eighteen  hundred  and  forty,  before  these  witnesses. 
**  Hector  Law,  witness.  Collins  Austin. 

John  MacVean,  witness.'' 
The  following  codicil,  on  which  the  question  at  issue  mainly  turned,  was  also  written  by  the 

^  See  previous  report  15  D.  789;  25  Sc.  Jur.  469.        S.  C.  2  Macq.  Ap.  288;  27  Sc.  Jur.  391. 
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testatrix  with  her  own  hand : — **  Bellwood^  22//  of  yuly  eighteen  hundred  and  forty  one  yean.— 
Codicil  to  ray  last  Will  or  settlement. — ^As  there  is  no  prospect  now  of  my  dear  cousen,  the  Right 
Honb'*  Lady  Sempill,  having  a  child,  I  depone  and  bequeeth  as  her  successor  my  grandniece, 
Collins  S.  O'Reilly,  youngest  daughter  of  the  late  Willm.  P.  O'Reilly,  surgeon  in  the  56  and 
other  regements,  to  succeed  the  said  Right  Honb'*  Lady  Sempill  in  all  my  landed  property,  plate, 
furniture,  &c.,  always  to  be  understood,  with  the  burden  of  all  my  anwityes,  also  legecys,  if  not 
already  paid,  and  debts  I  may  be  due.*' 

There  was  also  a  second  codicil,  also  holograph  of  the  testatrix,  in  the  following  terms  :— 
^  Bellwood^  May  eighteen  hundred  and  forty  six, — 2d  Codicil  to  my  Will  or  Settlement. — I  the 
before  designed  Collins  Austin,  in  virtue  of  the  foresaid  reserved  powers  in  my  trust  deed,  do 
hereby  recall  or  revoke  from  the  Right  Honb**  Barroness  Sempill,  that  part  of  my  landed 
property,  my  house  in  Edinr.  sitwated  in  15  Manor  Place,  with  all  the  furniture,  bed  and  table 
linen,  and  one  half  of  my  silver  plate;  and  I  do  hereby  bequeeth  the  same  property  to  my 
grand  niece,  Collins  S.  O'Reilly,  always  to  be  understood  with  the  bed  and  table  linnen,  and  one 
half  my  silver  plate. — Written  myself. 

**  Collins  Austin." 

These  settlements  and  writings  were  all  registered  in  the  books  of  Council  and  Session  00 
26th  June  1852. 

The  Court  of  Session  held  that  Lady  Sempill' s  right  of  fee  had  not  been  restricted  to  a  life- 
rent by  the  codicil. 

On  appeal  it  was  maintained  that  the  judgment  of  the  Court  of  Session  should  be  reversed, 
because — i.  The  testatrix  having  framed  her  testamentary  setdements  upon  the  footing  of  a 
formal  trust  deed,  with  directions  to  the  trustees,  these  directions  must  be  construed  liberaDy, 
and  not  strictly  or  technically ;  and  everything  must  be  ordered  to  be  done  by  the  trustees  which 
may  have  the  effect  of  fulfilling  the  truster's  intentions.  2.  Because,  under  the  second  codicil,  or 
letter  of  instructions,  a  material  change  was  effected  upon  her  settlements,  and  the  appellant 
was  thereby  constituted  a  legatee  as  to  the  residue,  with  a  direct  claim  upon  the  trustees  to  be 
secured  in  the  succession  to  the  residue  after  Lady  Sempill*  s  death,  and  for  that  purpose  to  have 
everything  done  by  the  trustees  that  could  accomplish  the  object,  under  their  power,  to  hold  the 
subjects,  or  otherwise.  3.  Because,  according  to  the  judgment  of  the  Court  below,  the  will  and 
intention  of  Miss  Austin  has  been  plainly  defeated,  and  the  appellant's  rights  as  a  legatee  have 
been  placed  entirely  within  the  power  and  pleasure  of  Lady  Sempill,  who  is  made  as  completely 
mistress  of  the  whole  residue  in  question,  as  if  her  claim  to  it  had  depended  upon  the  first 
codicil  alone,  before  it  was  so  materially  altered  or  qualified  by  the  second  codicil,  and  as  if  no 
rights  whatever  had  been  created  in  favour  of  the  appellant,  or  no  trust  had  been  constituted  to 
carry  these  into  effect. 

The  judgment  was  supported  on  the  following  grounds: — i.  That  the  respondent  Lady 
Sempill  having,  under  the  deed  of  September  1840,  been  constituted  fiar  and  residuary  legatee 
of  the  property  of  the  testatrix,  her  right  must  be  held  to  subsist,  there  being  no  recall  or  revoca- 
tion of  her  right  as  fiar.  2.  The  codicil  of  May  1846  is  confirmatory  of  the  subsisting  rights  of 
the  respondent  to  all  the  property  other  than  the  property  embraced  within  it. 

Solicitor-General  (Bethell),  and  Anderson  Q.C.,  for  the  appellant. — The  simple  question  here 
is — What  was  the  intention  of  the  testatrix?  and  we  are  not  to  embarrass  ourselves  with  technical 
language,  for  the  testatrix  used  words  in  their  popular  sense,  and  the  very  object  of  her  resorting 
to  the  machinery  of  a  trust  was  to  avoid  any  technical  difficulties  in  carrying  out  her  intention. 
If  there  is  a  conflict,  therefore,  between  the  technical  and  the  popular  sense  to  be  attributed  to 
a  word,  the  latter  should  be  adopted.  The  majority  of  the  Judges  have  said  the  technical  nilc 
must  be  followed,  viz.,  that  this  was  a  series  of  substitutions,  but  we  say  the  meaning  of  the 
testatrix  should  be  held  to  overbear  the  feudal  construction.  The  word  "successor"  used  in  the 
second  codicil,  obviously  denotes  that  the  appellant  was  made  a  creditor,  and  entitled  to  succeed 
on  the  death  of  the  respondent.  It  is  not  necessary  to  define  what  kind  of  interest  Lady  Sempill 
took  under  this  second  codicil.  It  most  resembles  a  conditional  fee,  for  if  the  appellant  had 
predeceased  her,  then  the  respondent  would  be  entitled  to  the  fee.  But,  at  all  events,  the  object 
of  the  testatrix  was,  that  the  respondent  should  not  be  able  to  defeat  the  succession  of  the 
appellant.  There  are  abundant  authorities  in  favour  of  a  liberal  construction  of  trust  deeds,  and 
directions  to  trustees. — M^Nairv.  M^Nair^  Bell's  8vo.  Cases,  546;  Seton  v.  Seton^s  Creditors^ 
Mor.  4219;  Mein  v.  Taylor^  5  S.  779,  and  4  W.  S.  22;  Sprois  Trustees  v.  Sproty  6  S.  833; 
Campbell  v.  Campbell^  14  S.  770;  Dennistoun  v.  Dalgleish,  i  D.  69;  Stirling  v.  Stirlin/s 
Trustees^  ibid,  130;  Forrest s  Trustees  y,  Martine^  8  D.  304;  Suttiev.  Tod,  8  Sc.  Jur.  442. 

jRolt  Q.C.,  Patton  and  Fleming,  for  the  respondent,  were  not  called  upon. 

Lord  Chancellor  Cranworth. — My  Lords,  this  is  a  case  which  I  think  admits  of  no 
reasonable  doubt ;  and  though,  perhaps,  it  is  too  much  to  say  so,  since  two  of  the  learned  Judges 
in  the  Court  of  Session  were  of  a  contrary  opinion,  still  I  am  clearly  of  opinion  that  the  majority 
of  the  Judges  in  the  Court  below  came  to  a  correct  conclusion.  •  It  is  said  on  the  part  of  the 
appellant,  that  if  the  words  which  the  testatrix  had  used  were  to  be  construed  in  their  technical 
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sensey  there  would  have  been  no  doubt  that  Lady  Sempill  had  been  made  an  unlimited  fiar ;  but 
then  it  is  also  said,  that  when  the  words  were  used  by  the  testatrix  not  in  their  technical  sense,  a 
different  rule  of  construction  aj^lies.  It  is  no  doubt  true,  that  in  some  cases  where  a  testatrix 
acts  as  her  own  conveyancer,  a  somewhat  different  rule  of  interpretation  is  applicable,  but  the 
doctrine  even  then  is  always  this,  that  where  a  testator  has  used  words  which  are  not  ambiguous, 
you  must  give  to  such  words  their  natural  meaning,  unless  you  find  from  other  parts  of  the  will 
that  he  intended  an  opposite  meaning  to  be  given  to  such  language.  Now,  in  the  present  case, 
one  might,  no  doubt,  conjecture  that  the  sense  in  which  the  testatrix  used  the  words  in  these 
codicils  was  not  their  technical  sense,  still,  at  best,  that  can  only  be  a  conjecture  upon  which  no 
Court  can  safely  rely. 

By  the  first  instrument,  namely,  that  of  September  1840^  the  testatrix  clearly  makes  Lady 
Sempill  an  absolute  owner  of  the  residuary  estate ;  and  under  that  absolute  ownership  she  might, 
for  example,  have  worked  the  mines  of  the  land,  which  as  a  mere  liferentrix  she  could  not  do ; 
there  is  no  dispute  about  that  Then,  afterwards,  in  the  codicil  of  22d  July  1841,  the  testatrix 
uses  these  words: — "As  there  is  no  prospect  now  of  my  dear  cousin  The  Right  Honourable  Lady 
Sempill  having  a  child,  I  depone  and  bequeath  as  her  successor  my  grandniece  Collins  S.  O'Reilly, 
youngest  daughter  of  the  late  William  P.  O'Reilly,  surgeon  in  the  56th,  and  other  regiments,  to 
succeed  the  said  Right  Honourable  Lady  Sempill  in  all  my  landed  property,  plate,  furniture,  &c., 
always  to  be  understood  with  the  burden  of  my  annuities,''  &c. 

It  is  said  that  the  effect  of  this  is,  that  Miss  0*Reilly  is  appointed  legatee  of  the  residue,  and 
that  Lady  Sempill  is  only  to  have  a  life  estate.  But  that  is  not  the  meaning  of  the  language 
which  she  has  used.  According  to  the  law  of  Scotland  these  words  are  capable  of  a  strict 
interpretation,  and  amount  simply  to  this,  that  whereas  by  the  former  instrument  the  heirs  of 
Lady  Sempill  would  have  succeeded  to  the  estate  on  her  death,  by  the  latter  instrument  Miss 
O'Reilly  is  substituted  as  the  person  to  succeed  instead  of  those  heirs.  But,  then,  that  only 
means,  that  if  Lady  Sempill  shall  do  no  act  to  defeat  the  destination  of  the  property,  Miss  O'Reilly 
will  be  the  next  taker.  It  was  a  mere  spes  successionis  in  Miss  O'Reilly,  which  may  or  may  not 
be  of  much  value ;  it,  no  doubt,  always  is  of  some  value,  but  it  did  not  prevent  Lady  Sempill 
from  exercising  all  the  rights  of  ownership  with  regard  to  the  property.  I  can  see  no  reason 
whatever  for  holding,  that  the  testatrix  meant  anything  else  than  what  the  Language  in  its  technical 
sense  clearly  imports.  I  therefore  move  your  Lordships  that  the  interlocutors  in  the  Court  below 
be  affirmed. 

Lord  Brougham. — My  Lords,  I  have  no  doubt  as  to  this  case  any  more  than  my  noble  and 
learned  friend.  I  must  say  that  I  cannot  go  along  with  the  two  learned  Judges  in  the  Court 
below  in  holding  that  the  meaning  of  the  testatrix  was  to  give  Lady  Sempill  only  a  life  estate. 
I  think  it  is  quite  conceivable  that  she  might  mean  just  what  the  words  in  their  technical  sense 
import.  I  think  it  would  be  a  very  dangerous  thing  for  the  law  of  Scotland,  and  also  for  the  law  of 
England,  if  we  were  to  put  any  other  construction  on  these  three  instruments  than  that  which  has 
been  put  upon  them  by  the  Court  below;  and  I  differ  altogether  from  my  right  honourable  and 
learned  friend  the  Loni  Justice  Qerk,  when  he  says,  as  he  does,  at  the  commencement  of  his 
opinion — "  This  is  a  case  entirely  by  itself,  and  the  decision  of  it  cannot  affect  any  other."  On 
the  contrary,  I  think  it  is  by  no  means  a  case  by  itself,  and  if  we  were  to  decide  against  the 
opinion  of  the  majority  of  the  learned  Judges  in  the  Court  below,  we  should  soon  hear  of  other 
cases  being  litigated,  which  would  shew  that  it  would  by  no  means  be  so  understood  by  the 
profession. 

Lord  St.  Leonards. — My  Lords,  I  also  agree  with  my  noble  and  learned  friends,  and  have 
no  doubt  that  the  Court  below  came  to  a  correct  conclusion.  The  Lord  Justice  Clerk  seems  to 
me  not  to  have  accurately  defined  what  the  interest  was  which  he  conceived  Miss  O'Reilly  to 
take  under  the  instrument  of  1841,  and  what  was  the  interest  which  Lady  Sempill  was  to  take 
under  the  same  instrument  He  appears  not  to  have  followed  the  other  Judge  in  that  respect,  in 
considering  that  the  fee  originally  given  to  Lady  Sempill  was  cut  down  to  a  mere  liferent.  But 
he  did  not,  as  I  understand  his  judgment,  define  what  the  interest  clearly  was,  that  she  was  to 
take,  and  therefore  it  would  be  one  of  the  greatest  difficulties  which  this  House  would  have  to 
contend  with,  if  they  decided  that  what  Lady  Sempill  took  was  not  an  absolute  right,  but  that 
there  was  a  substitution  created  by  the  second  codiciL  That  difficulty  arose  in  this  House,  and 
was  very  much  considered  in  the  case  of  Wright  v,  Atkynsy  i  V.  &  B.  313;  19  Ves.  299;  i  T. 
&  Russ.  143.  In  that  case  there  was  a  devise  to  Mrs.  Atkyns  in  fee,  with  a  hope  and  confidence, 
which  was  held  to  amount  to  a  trust,  that  after  her  decease  she  would  dispose  of  the  estate  to  the 
testator's  family.  Sir  William  Grant  held  that  that  cut  down  the  fee  into  a  life  estate,  and  he 
therefore  granted  an  injunction  against  Mrs.  Atkyns'  cutting  timber.  That  case,  after  some 
years,  came  before  Lord  Eldon,  and  he  affirmed  that  decision.  After  it  had  been  acquiesced  in 
for  some  years  it  was  brought  before  this  House,  and  the  House  held  that  it  was  impossible  to 
say  that  Mrs.  Atkyns  had  not  all  the  rights  of  a  person  entitled  to  a  fee,  even  if  she  were  bound, 
at  her  death,  to  dispose  of  the  fee  to  the  family  according  to  the  direction  of  the  will,  and  there- 
fore they  reversed  the  order,  and  sent  it  back  to  the  Court  of  Chancery.    Lord  Eldon,  upon  the 
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new  bill  filed  by  the  persons  who  were  the  heirs  at  law,  then  gave  her  leave  to  cut  timber  as 
tenant  in  fee,  but  she  was  to  account  for  the  timber,  paying  the  produce  into  Court,  or  giving 
security.  Now  upon  that,  what  is  exceedingly  unusual  took  place.  There  was  a  second  appeal 
in  the  same  session  upon  that  second  decision  of  Lord  £ldon*s,  and  it  was  reversed;  and  Mrs. 
Atkyns'  right  to  cut  timber  was  declared  by  the  House,  which  right  she  exercised.  That  is  one 
difficulty  that  you  have  to  avoid — ^that  where  you  attempt  to  cut  down  an  actual  fee  simple  to  a 
lesser  estate,  you  must  take  care  that  you  do  not  infringe  upon  rights  which,  as  incident  to  the 
estate  in  fee,  the  granter  intended  the  grantee  to  have,  or  the  devisor  intended  the  devisee  to  have. 
For  although  there  may  be  a  disposition  over,^  yet  it  may  not  be  a  disposition  over  which  would 
cut  down  the  previous  estate  to  a  mere  life  estate,  impeachable  as  common  life  estates  are. 

My  Lords,  in  this  case  there  was  a  clear  technical  fee  given  to  Lady  Sempill.  It  embraced 
the  whole  estate,  and  the  ground  upon  which  the  case  was  argued  in  the  Court  below  could  not 
hold  for  a  moment  in  the  discussion  here ;  that  upon  some  technical  words  the  trustees  were  to 
retain  the  property,  and  then  a  certain  interest  was  to  rise  over.'  There  is  no  such  technicality 
as  that  to  govern  the  rights  of  the  parties.  By  the  first  instnunent  the  trustees  who  took  the 
entire  estate  were  directed  to  pay  and  hand  it  over  to  Lady  Sempill,  the  consequence  of  which 
was,  that  they  must  have  denuded  themselves  altogether  of  the  estate  upon  her  requisition ;  and 
she  must  have  taken  the  entire  estate. 

Then  comes  the  second  instrument.  It  is  singular  enough  that  that  is  dated  only  a  year  after 
the  first.  By  the  first  instrument  the  estate  was  given  to  Lady  Sempill,  her  heirs  and  assigns; 
and  then  the  second  instrument  proceeds  upon  this  ground — ^that  all  hope  of  issue  has  ceased,  in 
the  view  of  the  testatrix,  as  regards  Lady  SempilL  It  was  rather  quick  to  come  to  that  conclusion 
between  the  end  of  one  year  and  the  beginning  of  another.  But  that  conclusion  she  came  to, 
and  for  that  reason  she  does  not  revoke  the  gift  to  Lady  Sempill ;  but  she  proceeds  to  deal  with 
the  succession  to  that  estate.  What  does  that  mean  ?  Does  not  it  mean  that  she  knew  that  a 
child  of  Lady  Sempill's  would  take  the  estate,  or  what  was  given  to  the  heirs  and  assigns  ?  She 
said.  There  will  not  be  a  child  to  take ;  then  I,  myself,  will  appoint  a  successor.  A  successor  to 
what?  Why,  to  the  interest  that  Lady  Sempill  had.  And  what  was  that  interest  ?  Why,  the 
entire  interest.  If  was  the  right  of  succession.  The  estate  was  not  removed  out  of  Lady 
Sempill.  The  fee  was  not  cut  down  in  that  way,  but  what  a  child  would  have  taken  in  the  con- 
templation of  the  testatrix,  that  was  to  go  to  Miss  O'Reilly  as  the  successor  in  the  place  of  the 
child.  How  was  she  to  take  it  ?  Why,  just  as  the  child  would  have  taken  it.  And  how  would 
the  child  have  taken  it  ?  Why,  simply  as  the  substitute  pointed  out  by  the  testatrix,  and  subject 
to  the  disposition  of  Lady  Sempill  herself.  It  is  as  plain  as  possible.  What  is  the  objection 
which  is  raised  ?  The  objection  to  it  is,  that  it  does  not  amount  to  a  certainty  of  gift  to  Miss 
O'Reilly.  How  can  it  do  so,  according  to  the  law  of  Scotland  ?  It  is  the  case  of  every  common 
substitution,  and  therefore,  if  you  are  not  at  liberty  to  say  that  in  every  case  of  common  substi- 
tution there  must  be  an  absolute  settlement,  with  fetters  and  prohibitions,  which  we  do  not  find 
here,  how  are  you  to  cut  it  down  in  this  case?  There  were  two  circumstances,  neither  very 
unlikely  to  happen,  in  which  it  would  have  been  effectual.  If  Lady  Sempill  had  died  in  the 
lifetime  of  the  testatrix,  Miss  O'Reilly  would  have  taken  the  estate;  or,  if  Lady  Sempill  had 
thought  fit  not  to  alter  the  destination,  she  would  have  taken  it  There  was  not,  therefore,  an 
InefTectual  gift.  There  cannot  be  a  greater  error  than  to  argue  that  this  is  a  case  in  which  there 
was  no  gift.  According  to  the  construction  of  the  majority  of  the  Judges,  there  was  an  effectual 
gift — as  effectual  as  the  law  of  Scotland  could  make  it.  Then  that  gift  is  subject  by  the  law  of 
Scotland  to  be  defeated  by  the  testator — just  as  a  tenant  in  tail  in  this  country  may  defeat  those 
in  remainder.  And  what  then  ?  It  is  a  consequence  of  the  law  which  is  incident  to  the  estate 
which  is  given.  I  am  of  opinion,  therefore,  that  this  case  admits  of  not  the  slightest  doub^  and 
that  the  decision  of  the  Court  of  Session  should  be  affirmed. 

Interlocutors  affirmed,  with  costs. 
Appellants'  Agent ,  James  Carnegie,  W.S.  —  Respondents^  Agents,  Pearson  and  Robert- 
son, W.S. 

'  i,  e,f  3L  disposition  with  substitutions.  '  /.  e,,  to  arise  in  the  substitute. 
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MAY  25,  1855. 

The  Shaws  Water  Joint  Stock  Co.,  Appellants,  v.  The  Magistrates  of 
Greenock,  Messrs.  Macfie  and  Sons,  and  Messrs.  Anderson  and  Co., 
Respondents. 

Agreement — Statutes  5  Geo.  iv.  c.  106;  3VicL  c.  27 — Water  supply — Clause — Construction — 77ie 
Shaws  Water  Co.  ofGreenock,  incorporated  dy  act  of  parliament^  having,  dy formal  contract  with 
the  magistrates,  agreed,  on  certain  conditions,  to  supply  the  town  for  999  years  with  a  certain 
quantity  of  pure  and  wholesome  water,  the  ma^trates  engaged  to  refrain  from  supplying 
water  to  puolic  works  or  manufactories,  or  to  private  dwelling  houses,  except  those  contained 
in  a  certain  list — the  understanding  being,  that  the  public  wells  then  existing  should  be  the  only 
supplies  of  water  which  the  magistrates  should  furnish  to  the  inhabitants. 

Held  (affirming  judgment),  That,  according  to  the  agreement,  and  statutes  of  the  Water  Co.^  it 
was  not  an  infringement  thereof  to  permit  the  introduction  of  water  from  the  sea  for  the  use 
of  public  works  and  manufactories,  as  the  statutes  and  agreement  referred  to  fresh  water  only^ 

By  act  of  parliament  passed  in  the  year  1825  (6  Geo.  iv.  c.  106),  the  appellants  were 
incorporated  for  the  purpose  of  collecting  a  stream  called  the  Shaws  Water,  in  the  neighbourhood 
of  Greenock,  ''  and  applying  the  same  to  the  driving  of  mills  and  machinery  near  the  town  of 
Greenock,  and  for  supplying  the  town  and  harbour  thereof  with  water."  The  statute  conferred 
upon  the  appellants  power  to  make  the  necessary  works  for  obtaining  a  proper  supply  of  water, 
to  acquire  lands  and  streams  of  water,  to  construct  reservoirs,  aqueducts,  and  tunnels,  and  to 
open  streets,  to  enable  them  to  supply  the  town  with  water ;  and  otherwise  to  carry  out  the 
purposes  of  the  act. 

Prior  to  the  passing  of  the  act  the  predecessors  of  the  magistrates,  the  then  trustees  for  paving, 
lighting,  cleansing,  and  watching  the  town  of  Greenock,  were  in  use  to  supply  fresh  water  to  the 
inhabitants,  to  the  shipping  in  the  harbour,  and  to  public  works  and  manufactories  in  and  near 
the  town.  The  supply  was,  however,  insufficient ;  and  at  the  time  when  the  statute  came  into 
operation,  it  had  become  inadeauate  to  meet  the  demands  of  the  town.  In  this  state  of  matters 
application  was,  in  the  year  1836,  made  to  the  appellants  by  the  then  acting  trustees,  for  a  supply 
of  water  for  the  use  of  the  inhabitants.  This  application  was  acceded  to,  and  in  1838  an 
agreement  was  entered  into  of  the  following  nature. 

It  proceeded  on  the  narrative  of  the  arrangement  entered  into  in  1836,  in  respect  of  the  then 
inadequate  supply  of  good  and  wholesome  water  to  the  inhabitants  of  the  town,  and  of  the 
readiness  of  the  appellants,  upon  the  conditions  therein  after  specified,  to  make  up  the  deficiency, 
and  to  supply  water  to  the  trustees  for  the  benefit  of  the  inhabitants ;  and  the  appellants  were 
then  taken  bound — barring  inevitable  accidents  or  the  like — "  Primo,  To  supply  the  said  second 
party  (predecessors  of  the  magistrates)  and  their  successors  in  office,  for  the  fuU  term  and  space 
of  nine  hundred  and  ninety  nine  years,  on  each  and  every  day  thereof,  with  twenty  one  thousand 
cubic  feet  of  pure  and  wholesome  water,  equal  in  quality  to  the  water  now  supplied  by  the  said 
second  party  to  the  said  inhabitants,  which  said  twenty  one  thousand  cubic  feet  of  water  the  said 
first  party  bind  and  oblige  themselves  to  run,  or  cause  to  be  run,  from  a  new  reservoir  now  being 
constructed,  and  which  is  to  be  maintained  at  their  expense,  for  the  purpose  of  collecting  the 
said  supply  into  the  reservoir  belonging  to  the  town,  situated  on  Lower  Murdieston,  on  the  old 
road  to  Innerkip ;  and  until  the  said  new  reservoir  be  completed  and  made  available,  the  said 
first  party  bind  and  oblige  themselves  to  run,  or  cause  the  said  supply  to  be  run,  from  the  main 
aqueduct  of  the  Shaws  Water,  into  the  reservoir  belonging  to  the  said  second  party. 

"  Secundo,  The  said  first  party  bind  and  oblige  themselves  to  lay  pipes  at  their  own  expense, 
in  and  along  all  or  any  of  the  streets  of  the  town  of  Greenock,  where  the  same  are  not  laid 
already,  provided  a  return  of  ten  per  cent,  per  annum  on  the  original  cost  of  the  pipes,  and  the 
expense  of  laying  the  same,  shall  be  guaranteed  to  them. 

"  For  which  causes,  and  on  the  other  part,  the  said  second  party  hereby  renounce,  assien,  and 
give  up  to  the  said  first  party,  during  the  currency  of  this  contract,  all  right,  title,  and  claim  of 
right,  to  sell,  or  in  any  way  to  supply  water  to  the  ships  and  vessels  frequenting  or  touching  at 
the  port  of  Greenock,  &c. 

'^  Further,  the  second  party  engage  to  refrain  from,  and  discontinue  during  the  same  period, 

*  S.  C.  2  Macq.  Ap.  151 ;  27  Sc.  Jur.  392. 
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the  supplying  of  water  to  each  and  all  of  the  public  works  or  manufactories  at  present  existing, 
or  which  may  in  future  be  erected  in  and  around  Greenock,  and  particularly,  without  prejudice  to 
this  generality,  to  discontinue  any  further  supply  of  water  to  the  public  works  or  manufactories 
specified  in  a  list  or  report  hereunto  annexed,  being  the  public  works  which,  at  the  date  of  the 
said  agreement,  received  a  supply  of  water  from  the  second  party ;  which  list  is  subscribed  by 
three  of  each  of  the  said  first  and  second  parties  as  relative  hereto  ;  and  to  refrain  in  all  time  to 
come,  during  the  subsistence  of  this  contract,  from  granting  any  supply  of  water  to  private 
dwelling  houses,  or  any  privilege  pipe  whatever  j  it  being  hereby  declared,  that  only  such  private 
pipes  for  supplying  dwelling  houses  as  were  granted  previous  to  the  date  of  the  said  agreement 
in  the  year  1836,  shall  be  allowed  to  be  supplied  with  water ;  a  list  of  which  persons  having 
privileged  pipes  is  also  appended  hereto,  and  is  signed  by  three  of  each  of  the  nrst  and  second 
parties  as  relative  hereto ;  and  if  any  person  shall  hereafter  claim  the  benefit  of  a  privilege  jMpe 
whose  name  shall  not  be  found  in  the  said  list,  it  is  provided  and  declared,  that  such  claimant 
shall  be  held  bound  to  establish  his  right  by  shewing  that  he  paid  for  such  privilege  pipe  prior  to 
the  date  of  this  contract. 

"  In  short,  the  said  second  party  engage  to  give  no  further  supply  to  public  works,  or  to  grant 
any  more  privilege  pipes  to  private  houses,  the  understanding  and  bargain  being,  that  the  public 
wells,  along  with  the  private  or  privilege  pipes,  which  have  been  already  granted,  shall  be  the 
only  supplies  of  water  which  the  second  party  and  their  successors  in  office  shall  furnish  to  the 
inhabitants ;  it  being  expressly  understood,  that  the  said  second  party  shall  have  full  power  to 
erect  such  and  so  many  additional  public  wells  as  they  may  see  nt  on  any  of  the  streets  for  the 
supply  of  the  inhabitants,  but  not  Upon  any  of  the  breasts  cr  quays  for  the  use  of  the  shipping: 
And,  as  the  first  party  have  not  at  present  pipes  laid  in  all  the  streets  of  Greenock,  it  is  agreed 
that  they  may  supply  private  houses  from  any  of  the  main  pipes  belonging  to  the  second  party  ; 
it  being  always  understood  and  declared,  however,  that  before  any  pipes  are  thus  joined  to  those 
mains,  the  compensation  in  water  for  what  may  be  so  taken  off  shall  first  of  all  be  adjusted  and 
settled  with  the  said  second  party  ;  which  compensation  shall  be  continued  until  the  said  first 
party  come  to  lay  pipes  of  their  own  in  the  same  place,  and  take  off  the  private  pipes  so  joined 
to  the  mains  of  the  second  party.'* 

This  contract  was  sanctioned  by  parliament  in  1840,  3  Vict.  c.  27.  The  statute  authorized 
the  company  to  take  certain  springs  and  streams,  and  agree  for  the  acquisition  of  more.  There 
was  no  definition  of  the  kind  of  water,  whether  fresh  or  salt. 

The  trustees,  consisting  of  the  provost,  bailies,  and  town  council  of  Greenock,  with  certain 
other  parties  chosen  in  the  manner  mentioned  in  the  4th  section  of  the  act,  and  who  approved 
of  the  contract,  were  by  that  section  appointed  to  be  trustees  for  carrying  the  act  into  execution. 
By  the  1  ith  section  of  the  act,  "  the  management  and  exclusive  control  of  the  streets,  lanes,  and 
thoroughfares"  of  the  town  of  Greenock  is  vested  in  the  respondents,  the  trustees  appointed 
under  the  authority  of  the  act. 

The  respondents  Macfie  and  Sons,  and  Anderson  and  Company,  who  are  proprietors  or  occu- 
piers of  sugar  refineries  in  Greenock,  applied  to  the  provost  and  magistrates  of  Greenock,  in  May 
1 85 1,  for  permission  to  open  up  the  causeway  of  certain  streets,  and  to  lay  down  pipes  from  their 
sugar  refineries  to  the  east  harbour  of  Greenock,  for  the  purpose  of  taking  from  the  sea  a  supply 
of  salt  water  (which  is  suitable)  for  condensing  steam  engines  or  vacuum  pans. 

Before  the  magistrates  disposed  of  the  application,  the  appellants  presented  a  note  of  suspen- 
sion and  interdict  to  the  Court  of  Session,  for  the  purpose  of  preventing  this  step,  which,  they 
alleged,  would  operate  as  an  infringement  of  the  above  contract.  The  suspension  was  directed 
— ij/,  against  the  Magistrates  and  Town  Council  of  Greenock;  2^/,  against  the  Police  Trustees; 
and,  3</,  against  Macfie  and  Sons,  and  Anderson  and  Company. 

The  Second  Division  refused  the  note  of  suspension.  In  an  appeal  to  the  House  of  Lords  by 
the  Shaws  Water  Co.,  they  maintained  that  the  judgment  ought  to  be  reversed,  because — 
According  to  the  sound  construction  of  the  contract,  the  respondents  were  bound  to  abstain  from 
doing  anything,  directly  or  indirectly,  for  the  purpose  of  affording  a  supply,  either  of  salt  or  fresh 
water,  to  public  works  and  manufactories  in  and  around  the  town  of  Greenock. 

The  respondents  maintained,  in  support  of  the  judgment,  that — i.  In  the  circumstances,  the 
respondents,  the  Magistrates  of  Greenock,  were  entitled,  if  they  saw  fit,  to  grant  permission  to 
manufacturers  to  open  the  streets  and  lay  down  pipes  for  conveying  salt  water  from  the  sea  to 
their  works,  to  be  used  in  condensing  engines  or  vacuum  pans,  or  for  other  similar  purposes,  and 
the  appellants  have  no  right  to  prevent  them  from  doing  so.  2.  According  to  the  sound  construc- 
tion or  the  contract,  it  applies  only  to  fresh  and  wholesome  water,  such  as  the  Police  Trustees 
were  formerly  in  use  to  furnish  to  the  inhabitants ;  and  the  granting  permission  to  manufacturers 
to  open  the  streets  and  lay  pipes  for  conveying  salt  water  from  the  sea,  for  driving  machinery  or 
condensing  steam,  or  other  similar  pivposes,  is  not  an  infringement  of  the  appellants'  rights 
under  the  contract.** 

Solicitor-General  (Bethell),  and  Anderson  Q.C.,  for  the  appellants. 

Sir  F,  Kelly,  and  Roll  Q.C.,  for  the  respondents. 
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The  arguments  turned  entirely  on  the  construction  of  the  agreement  and  the  acts  of  parliament. 
No  cases  were  cited. 

Cur.  adv.  vult. 

Lord  Chancellor  Cranworth.— My  Lords,  in  this  case,  the  Shaws  Water  Joint  Stock 
Co.,  who  were  pursuers  in  the  Court  below,  sought  to  obtain  an  interdict  restraining  the  defenders, 
who  are  the  Town  Council  of  Greenock,  "  from  opening  up  the  streets,  lanes,  or  thoroughfares 
of  the  town  of  Greenock,  for  the  purpose  of  laying  down  a  pipe  or  pipes  from  the  works  of 
Robert  Macfie  and  Sons  and  Alexander  and  Thomas  Anderson  and  Co.,  or  either  of  them,  to  the 
harbour  of  Greenock,  or  from  granting  permission  or  authority  to  those  parties  themselves,  or  to 
any  other  persons,  to  lay  down  such  pipe  or  pipes,  or  open  up  any  other  communication  for  the 
purpose  of  obtaining  a  supply  of  water  for  the  use  of  their  said  works  from  the  harbour," — in 
tact,  to  interdict  those  gentlemen  from  obtaining  such  a  supply  of  water.  That  was  the  object 
of  the  suit. 

The  pursuers,  the  Shaws  Water  Co..  were  established  in  the  year  1825,  and  incorporated  by 
an  act  of  parliament,  6  Geo.  iv.  c.  106.  They  have,  under  their  Act  of  Incorporation,  a  great 
number  of  powers,  for  enabling  them  to  obtain  water  to  supply  the  town  of  Greenock,  and  the 
mills  and  manufactories  in  the  neighbourhood  of  that  town. 

[Certain  sections  of  the  statute  were  then  referred  to,  also  the  contract  between  the  Shaws  Co. 
and  the  Town  Council] 

These  being  the  acts  of  parliament  to  which  I  have  thought  it  necessary  to  recall  your  Lord- 
ships' attention,  and  that  being  the  contract  which  was  entered  into,  it  is  very  necessary  to  state 
what  has  been  done,  which  is  this : — The  Shaws  Co.  did  supply  water  according  to  the  stipula- 
tions of  the  agreement,  but  the  town  council,  represented  by  the  defenders,  now  the  respondents, 
have  of  late  permitted  the  owners  of  certain  mills,  in  or  adjoining  the  town  of  Greenock,  to  lay 
pipes  through  the  town  to  the  harbour,  in  order  to  obtain  salt  water  for  the  use  of  their  mills,  it 
naving  been  discovered  that,  for  the  purposes  of  the  condensation  of  steam  and  the  w.orking  of 
the  mills,  salt  water  was  as  good  as  fresh  water.  The  town  council  permitted  those  pipes  to  be 
laid  down  and  used,  with  a  view  to  obtain  that  supply  of  salt  water  for  such  manufacturing  pur- 
poses, and  for  the  purposes  of  the  steam  engines  m  the  mills.  The  Shaws  Co.  say  that  that  is 
substantially  a  violation  of  the  contract  into  which  they  entered  in  1838  with  the  town.  They 
contend,  that  by  that  contract  the  town  agreed  not  to  interfere  with  them  in  the  supply  of  water; 
that  salt  water  is  water ;  and  that,  consequently,  that  is  a  substantial  breach  of  the  engagement. 
Then,  to  prevent  the  trustees  from  so  violating  that  agreement,  the  Shaws  Co.  instituted  an  action 
in  the  Court  of  Session,  and  applied  for  an  interdict.  The  Lord  Ordinary  thought  they  were  not 
entitled  to  an  interdict,  and  his  view  of  the  matter  was  affirmed  by  the  Second  Division.  The 
Shaws  Co.,  being  dissatisfied  with  that  decision,  have  brought  the  matter  before  your  Lordships; 
and  the  question  is — whether  they  can  shew  that  the  decision  of  the  Court  below  was  wrong  ? 

That,  it  seems  to  me,  entirely  depends  upon  the  question  of  what  is  the  true  construction  of 
the  contract.  Have  the  respondents,  in  allowing  those  persons  to  remove  the  pavement  and  lay 
down  pipes  to  convey  the  salt  water  from  the  sea,  been  guilty  of  a  violation  of  the  contract  ?  It 
undoubtedly  cannot  be  represented  as  a  matter  entirely  free  from  doubt,  but  from  the  best  con- 
sideration that  I  have  been  able  to  give  to  the  case,  I  have  come  to  the  conclusion  with  the 
Court  of  Session,  that  what  has  been  done  is  not  a  violation  of  the  contract  which  the  town 
council  entered  into  with  the  Shaws  Co. 

In  the  first  place,  what  was  the  subject  matter  of  the  contract  ?  It  was  the  supply  of  water. 
The  Court  of  Session  held  that  water  in  that  contract  meant  fresh  water,  and  fresh  water  only. 
Now  in  the  confirmation  of  that  view  of  the  case,  it  is  to  be  observed  that  the  powers  given  by 
the  legislature  to  the  Shaws  Co.  certainly  were  powers  that  related  exclusively  to  fresh  water, 
for  the  powers  were  to  purchase  springs  and  rivulets  in  the  neighbourhood,  to  draw  the  water 
from  those  springs  and  rivulets  into  reservoirs,  and  to  supply  from  these  reservoirs  the  town  for 
domestic  purposes,  and  the  mills  for  manufacturing  purposes.  But  it  is  quite  clear  from  the 
circumstance  of  its  being  water  that  was  to  be  accumiSated  from  springs  and  nvulets  in  reservoirs, 
that  the  meaning  of  the  legislature  in  the  act  of  1825  was  fresh  water.  It  does  not  necessarily 
follow,  that,  because  the  water  which  the  legislature  empowered  the  parties  to  collect  was  fresh 
water  only,  therefore  the  contract  would  relate  to  that  water  exclusively ;  but,  at  the  same  time, 
it  is  a  circumstance  strongly  leading  to  the  inference,  that  it  was  fresh  water  alone  which  the 
parties  meant  to  deal  with  in  that  contract ;  that  that  was  the  water  which  alone  they  had  any 
statutory  power  of  accumulating. 

Now,  that  being  determined  to  be  the  water  that  they  were  to  accumulate,  the  question  is — 
"Whether  that  is  the  water  which  alone  is  referred  to  in  the  contract.  1  am  inclined  strongly  to 
think,  though  I  do  not  know  that  it  is  absolutely  necessary  to  the  decision  of  the  case,  that  it  is 
fresh  water  alone  to  which  the  contract  relates ;  for,  in  the  first  place,  the  contract  begins  by 
reciting,  "  that  the  said  first  party  were  willing,  upon  the  conditions  therein  and  herein  after 
specified,  to  make  up  the  deficiency,  and  to  supply  a  certain  amount  of  good  and  wholesome 
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water,"  that  is,  a  certain  amount  of  fresh  water.     They  agreed,  then,  to  supply  21,000  cubic  feet 
of  fresh  water,  for  certainly  nothing  but  fresh  water  had  been  thought  of  up  to  that  time. 

Then  the  question  is — whether,  on  the  other  hand,  that  which  the  town  council  contracted  to 
take,  and  covenanted  not  to  supply,  was  pure  water,  that  is,  whether  the  correlative  covenant 
also  related  exclusively  to  pure  water.  Now,  in  confirmation  of  the  view  of  the  Court  below,  it 
is  quite  clear  that  the  first  contract  which  the  parties  entered  into  relates  to  pure  water  only,  for 
the  first  contract  is  this: — "For  which  causes,**  1.^.,  for  the  causes  of  the  company  having 
contracted  to  supply  21,000  cubic  feet  of  pure  water  daily,  "they,  on  the  other  part,  hereby 
renounce,  assign,  and  give  up  to  the  said  first  party,  during  the  currency  of  this  contract,  all  light, 
title,  and  claim  of  right  to  sell,  or  in  any  way  to  supply,  water  to  the  ships  and  vessels  frequenting 
or  touching  at  the  port  of  Greenock."  "Water"  there  certainly  means  pure  water  only.  Of 
course  it  would  be  ludicrous  and  ridiculous  to  talk  about  supplying  salt  water  to  ships  that  are 
at  sea.     Therefore  the  word  "water"  there  must  mean  fresh  water,  and  fresh  water  only. 

Then,  in  a  further  part  of  the  contract  these  words  occur ; — "  The  second  party  engage  to 
refrain  from  and  discontinue,  during  the  same  period,  the  supplying  of  water  to  each  and  aU  of 
the  public  works  and  manufactories  at  present  existing,  or  which  may  in  future  be  erected  in  and 
around  Greenock,  and  particularly,  without  prejudice  to  this  generality,  to  discontinue  any  further 
supply  of  water  to  the  public  works  or  manufactories  specified  in  a  list.''  Now  it  certainly  might 
be,  that "  water ''  might  mean  a  different  commodity  in  the  latter  part  of  that  contract  from  what 
it  meant  in  the  first  part  of  it,  but  the  truth  might  be,  and  the  presumption  is,  that  the  same 
word  means  the  same  thing  throughout ;  and  if  that  were  a  necessary  conclusion  to  come  to,  I 
should  feel  very  much  inclined  to  concur  with  the  Lords  of  Session,  that  fresh  water,  and  that 
only,  was  the  subject  matter  of  this  contract.  Any  other  construction,  it  must  be  observed, 
would  exclude  the  supply  of  salt  water  from  the  town  altogether,  because  the  Shaws  Co.  have  no 
power  to  supply  salt  water ;  and  if  the  covenant  is,  that  the  town  council  will  not  supply,  or  permit 
to  be  supplied,  salt  water  to  the  town,  the  consequence  is,  that  the  town  must  be  excluded  £rom 
the  benefit  of  salt  water  for  all  purposes  whatever,  even  although  for  baths  or  any  other  purposes 
salt  water  might  be  essential.  For  some  purposes  fresh  water  is  necessary,  for  other  purposes 
salt  water  is  necessary ;  and  there  are  other  purposes  which  are  common  to  both  salt  water  and 
fresh  water ;  and  if  the  contract  here  not  to  supply  water  is  to  be  understood  to  apply  to  salt 
water  as  well  as  to  fresh  water,  the  result  is,  that  the  town  must  be  altogether  excluded  from  the 
benefit  of  salt  water.  That,  I  think,  is  a  very  unreasonable  construction  of  the  contract  entered 
into  with  the  Shaws  Co.  by  the  trustees,  who  are  bound  to  do  the  best  they  can  for  the  bcaiefit 
of  the  town. 

But  although,  if  my  opinion  were  founded  upon  that  ground  alone,  I  should  concur  with  the 
Court  below,  yet  I  must  own  that  to  my  mind  there  is  a  stronger  argument  than  that  to  prove, 
that  opening  the  pavement,  and  letting  persons  get  water  from  the  harbour  for  themselves,  is  not 
a  breach  of  the  contract  which  the  trustees  entered  into  on  their  psirt,  that  they  would  not  sdl 
or  supply  water.  If  the  sea  that  comes  up  to  Greenock,  instead  of  being  salt  water,  had  been, 
as  some  parts  of  the  Baltic  are,  perfectly  pure  water,  still  I  think  the  trustees  would  be  guilty  of 
no  breach  of  contract,  according  to  the  right  which  they  have  of  regulating  the  streets  of  the  town, 
in  permitting  anybody  who  wishes  to  do  so,  to  lay  down  a  pipe  for  the  purpose  of  getting  water 
from  the  harbour.  I  think  that  that  is  no  breach  of  their  covenant  that  they  will  not  come  into 
competition  with  the  Shaws  Co.  as  sellers  of  water  to  the  town,  and  that  any  other  decision  would 
be  contrary  to  the  fair  construction  to  be  put  upon  the  intentions  of  the  parties  making  and 
entering  into  such  a  contract,  because  any  other  construction  would  give  to  the  company  a 
scarcely  justifiable  monopoly,  and  would  therefore  be  a  construction  which  I  should  think  it 
exceedingly  difficult  and  harsh  to  make.  I  think,  then,  the  contract  is  carried  into  execution  to 
its  full  extent,  according  to  its  fair  meaning,  if  the  town  council  exercises  no  other  right  in  respect 
to  the  supply  of  water  than  that  of  enabling  persons  to  get  water  for  themselves  from  the  harbour, 
that  is,  allowing  them  to  take  up  the  pavement,  and  so  to  lay  down  the  necessary  pipes  for  the 
supply  of  such  water. 

On  these  grounds,  I  am  of  opinion  that  the  decision  in  the  Coivt  below  was  perfectly  right, 
and  that,  therefore,  this  interlocutor  ought  to  be  affirmed. 

Lord  St.  Leonards. — My  Lords,  I  consider  that  this  is  a  case  of  very  great  importance,  and 
one  of  very  considerable  difficulty.  I  have  very  seldom  addressed  myself  more  anxiously  to  the 
consideration  of  any  case  than  to  the  present. 

The  original  act  of  parliament  constituting  the  Shaws  Co.  as  a  Joint  Stock  Company  for 
supplying  water  to  the  town,  gave  only  permissive  powers.  There  was  nothing  compulsory  either 
on  the  one  side  or  on  the  other.  There  were  also  at  that  time  competing  powers  in  the  trustees 
of  the  town,  for  from  1773  to  1817  there  were  different  acts  of  parliament  passed  giving  to  the 
trustees  of  the  town  the  power  to  furnish  the  inhabitants  of  the  town,  subject  to  certain  assess- 
ments, with  water.  At  the  time,  therefore,  that  the  Joint  Stock  Company  was  established, 
beyond  all  doubt  they  had  no  monopoly,  for  it  was  merely  an  additional  supply  which  they 
bad  permission  to  furnish  the  inhabitants,  upon  such  terms,  and  subject  to  such  regulations,  as 
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they  should  think  fit  to  make.  The  trustees  of  the  town  had  established  reservoirs,  cisterns, 
and  public  wells,  to  which  all  men  bad  a  right  to  resort  in  the  town,  and  they  had  granted  what 
.they  called  certain  privilege  pipes,  that  is,  they  had  permitted  certain  inhabitants,  on  paying 
what  the  Scotch  call  a  slump  sum,  to  lay  down  pipes  from  these  reservoirs  and  wells  to  the  private 
residences  of  such  persons  so  paying  that  sum. 

That  being  the  state  of  things,  after  the  Shaws  Co.  had  been  in  existence  for  1 3  years,  the 
agreement  which  has  been  referred  to,  and  upon  which  the  case  depends,  was  made  between  the 
trustees  of  the  town  and  the  Shaws  Co.  Now,  it  is  material  to  observe,  with  reference  to  the 
rights  of  the  parties,  that  the  Shaws  Co.  were  not  directly  to  furnish  to  the  inhabitants  the  water 
which  they  undertook  to  supply,  but  their  express  contract  says,  that  they  are  to  furnish  the  water 
to  the  trustees — to  carry  the  water  into  the  reservoirs  of  the  trustees.  They  had  afterwards  powers 
granted  to  them  to  lay  down  pipes  for  the  purpose  of  distributing  that  water,  but  they  were  not 
bound  to  do  so  unless  they  had  a  certain  return  to  be  produced  from  them.  So  that  the  trustees, 
in  point  of  fact,  by  that  contract,  themselves  contracted  for  the  delivery  of  21,000  cubic  feet  of 
water  every  day  into  their  reservoirs,  to  be  thereafter  distributed  by  the  pipes  of  the  company. 
That  was  the  condition,  and  that  was  therefore  no  monopoly.  And  I  address  myself  now  to  this 
consideration,  because  the  argument  much  turned  upon  the  question  of  monopoly.  There  was 
no  possible  monopoly  in  that.  The  fact  was,  that  the  persons  who  were  bound  originally  to 
supply  the  town  with  water,  finding  their  own  supply  deficient,  contracted  with  a  Water  Works 
Co.  already  established  to  furnish  such  a  supply  as  they  deemed  sufficient  for  all  the  purposes  of 
the  inhabitants. 

The  contract  took  rather  a  singular  shape.  There  were  two  objects  to  be  accomplished  ;  one 
was  to  continue  a  sufficient  supply  to  ships  in  the  harbour  and  to  the  inhabitants  of  the  town ; 
and  the  other  object  was  to  furnish  manufactories  and  mills  with  a  supply  of  water  beyond 
what  the  wells  would  furnish.  The  contract  is  in  this  shape.  The  trustees  were  bound,  I  take 
it  for  granted,  from  the  natiure  of  this  contract,  under  the  early  acts  of  parliament  of  which  we 
have  heard,  to  furnish  the  ships  in  the  harbour  with  water ;  and  I  think  it  is  clear,  by  this  contract, 
that  the  trustees  granted  and  assigned  to  the  Shaws  Co.  all  their  rights  and  powers,  subject  to 
the  liability  to  furnish  water  to  the  shipping  in  the  harbour.  The  trustees  agree  to  nominate 
the  collector  of  the  company  to  be  the  collector  of  the  rates  for  that  supply,  and  they  agree  to 
levy  the  tolls  payable  in  respect  of  that  water,  so  that  the  first  part  of  the  contract  is  actually  a 
transfer  by  the  trustees  of  the  town  to  the  Shaws  Co.  of  the  right  (subject  to  the  liabilities  also) 
of  the  shipping,  to  have  water  supplied  to  them  for  their  purposes.  Then  comes  the  other 
part,  which  is  the  obligation  or  power  to  supply  the  inhabitants  and  the  manufactories,  and  then 
comes  the  clause  on  which  everything  is  dependent  in  the  general  argument  in  this  case.  My 
noble  and  learned  friend  did  not  read  the  concluding  words,  which  are  very  strong.  After  saying 
that  the  supply  of  water  is  to  be  vested  in  the  company,  and  not  in  the  trustees,  and  that  there 
shall  be  no  competition,  in  effect  the  contract  says — '*  In  short,  the  second  party  engage  to  give 
no  further  supply  to  public  works,  or  to  grant  any  more  privilege  pipes  to  private  houses,  the 
understanding  and  bargain  being,  that  the  public  wells  along  with  the  private  or  privilege  pipes 
which  have  been  already  granted,  shall  be  the  only  supplies  of  water  which  the  second  party,  and 
their  successors  in  ofiice,  shall  furnish  to  the  inhabitants  ;  it  being  expressly  understood,  that 
the  said  second  party  shall  have  full  power  to  erect  such  and  so  many  additional  wells  as  they  may 
see  fit,  on  any  of  the  streets,  for  the  supply  of  the  inhabitants,  but  not  upon  any  of  the  breasts  or 
quays,  for  the  use  of  the  shipping."  The  result  was,  that  the  Shaws  Co.  were  to  have  the  entire 
supply  of  the  shipping,  and  of  the  manufactories  and  inhabited  houses,  except  so  &r  as  they 
supplied  themselves  with  water. 

Now,  as  regards  the  construction  of  that  contract,  I  think  it  admits  of  no  fair  doubt  that  the 
parties  were  beyond  all  question  dealing  for  pure  water.  That  can  scarcely  be  disputed.  Neither 
party,  in  my  apprehension,  had  his  attention  at  all  directed  to  the  question  of  salt  water.  That 
was  not  within  their  purview.  They  were  making  a  contract  with  reference  to  the  then  present 
supply,  and  they  were  not  dealing  with  the  question  of  salt  water.  But  that  does  not  decide 
the  question,  because  these  parties  were  dealing  with  reference  to  that  which,  at  that  time, 
constituted  the  supply,  namely,  springs  and  fresh  water,  which  was  all  that  was  required,  and 
which  was  sufficient  for  the  purposes  to  which  it  was  applied,  that  is,  it  was  sufficient  for  the 
shipping,  it  was  sufficient  for  the  manufactories,  and  for  the  inhabited  houses.  That,  then, 
was  the  general  undertaking  by  the  one  party  who  had  the  power  to  supply  the  water,  with  the 
other  party  who  had  the  means  of  furnishing  that  supply.  But  I  am  vexy  far  from  being  of 
opinion  that  that  general  engagement  might  not  be  held  to  mean  what  it  imports  in  words, 
namely,  that  the  second  party,  the  trustees,  should  not  supply  any  water  to  those  different  places 
which  were  to  be  supplied  with  pure  and  wholesome  water  by  the  company.  If  the  case  turned 
entirely  upon  that,  1  should  have  felt  very  great  difficulty  indeed  in  coming  to  the  same 
conclusion  as  that  to  which  the  Court  below  have  arrived,  because,  it  being  clearly  expressed 
that  the  one  party  shall  supply  the  water  which  the  other  party  had  been  in  the  habit  of  supplying, 
the  case  would  turn  upon  the  mere  question  of  supply  in  the  way  in  which  my  noble  and  learned 
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friend  put  it  in  the  judgment  just  delivered.  I  should  have  felt  very  great  doubt  indeed,  whetha 
effect  ought  not  to  be  given  to  the  generality  of  the  words  in  that  clause,  in  which  the  trustees 
engage,  that  they  will  not  make  any  supply  of  water — that  is,  whether  the  general  words  making 
the  particular  mischief  which  has  since  arisen,  would  not  exclude  them  from  making  that  supply, 
because  it  must  be  remembered,  looking  now  to  that  point  only,  that  this  company,  in  ccxisequenoe 
of  this  contract,  have  erected  very  expensive  works  in  the  town ;  and  those  works,  therefore^ 
might  become  in  a  very  great  measure,  in  point  of  fact,  the  occasion  of  loss  to  the  company  from 
the  loss  of  the  capital  expended  on  them,  after  the  town  has  had  the  benefit  of  the  supply  of  watef 
through  the  application  of  that  capital — that  is,  if  the  construction  that  is  now  contended  for  were 
to  be  put  upon  the  contract,  and  it  depended  upon  that  alone. 

I  think  that  the  case  is  so  strong,  upon  the  mere  abstract  justice  of  it,  in  favour  of  the  company, 
that  it  requires  a  great  deal  of  argument  to  satisfy  one's  mind,  that  the  decision  of  the  Couit 
below  is  right.  But,  then,  there  is  this  difficulty  to  bear  in  mind,  that  what  the  Court  was  dealing 
with  was  the  actual  supply  by  the  trustees  to  the  town.  The  contract  takes  a  totally  different 
shape,  when  it  comes  to  the  matter  of  the  supply  to  the  manufactories  and  inhabited  houses,  from 
that  which  it  had  already  assumed  as  regards  the  shipping.  It  is,  then,  a  simple  contract,  that 
they  will  discontinue  the  supply  they  have  furnished,  always  reserving  to  themselves  not  only  the 
application  of  the  present  works  for  the  supply  of  the  town,  but  reserving  expressly  the  right 
hereafter  to  construct  as  many  wells  as  they  think  proper  for  the  use  of  the  town,  notwithstanding 
the  rights  granted  and  the  contract  entered  into  with  the  Shaws  Co.  So  that,  in  that  way,  with* 
out  going  beyond  the  contract  at  present,  the  question  would  be,  whether  what  is  intended,  (for 
it  has  not,  if  I  understand  it,  actually  been  carried  into  execution,)  namely,  the  giving  leave  to 
those  manufacturers  to  supply  themselves  with  water  from  the  harbour,  is  a  breach  of  that 
contract. 

Now,  in  the  first  place,  as  I  understand  the  facts,  there  is  no  pretence  or  foundation  for  saying 
that  the  trustees  are  directly  going  to  make  a  supply ;  that  is  not  contended.    What  is  contended, 
as  I  collect  from  the  argument,  is,  that  the  trustees  are  going  to  assist  the  parties  in  supplying 
themselves,  and  that  the  assistance  which  they  would  thus  give  would  be  an  implied  breach  of  the 
contract  into  which  they  have  entered.     That  there  is  no  express  breach  of  the  contract,  I  think, 
is  perfectly  clear,  because  they  arenot  going  to  supply  water  to  the  manufactories.     Suppose,  in 
order  to  try  the  thing,  (which  was  a  view  taken  of  the  case  in  the  Court  below,)  that  the 
frontage  of  the  manufactory  was  upon  the  beach,  the  parties  might  supply  themselves  then  with 
as  much  salt  water  as  they  thought  proper.     Suppose  they  had  bought  and  opened  the  ground, 
they  might  then,  beyond  all  doubt,  supply  themselves  with  any  quantity  of  salt  water  that  they 
pleased  from  the  harbour,  without  leave  from  the  Shaws  Co.  or  anybody  else.    There  is  nothing 
whatever  to  prevent  their  doing  that.    Then  arose  the  difficulty  which  has  been  very  much  argrued. 
And  here  I  must  remark,  that  I  do  not  think  it  was  quite  fair,  after  the  admission,  and  the 
decision  in  the  Court  below,  (and  I  very  much  object  to  the  course  taken  in  this  case,)  to  raise  a 
question  of  law  of  great  importance  at  your  Lordships'  bar,  which  was  not  agitated  in  the  Court 
below,  namely,  the  question  of  monopoly,  and  the  question  of  divided  powers  between  the  trustees  of 
the  town  and  the  corporation,  if  I  may  so  express  it,  of  the  town,  which  were  agreed  to  be  considered 
as  one  body,  whereas  at  your  Lordships'  bar  we  heard,  for  a  very  considerable  length  of  time, 
very  powerful  arguments  to  shew  that  they  were  distinct  bodies,  and  that  the  very  ract  of  their 
being  distinct  bodies  ought  to  decide  this  case.     I  cannot  approve  of  that  mode  of  conducting  the 
case.     It  is  not  fair  to  the  parties  below  or  the  Judges  below,  and  it  is  hardly  fair  to  your  Lord* 
ships,  that  you  should  be  called  upon  to  consider  questions  of  very  great  importance  which  were 
never  agitated  till  counsel  came  to  your  Lordships'  bar,  and  which  are  directly  contrary  to 
the  concession  and  agreement  of  the  parties  in  the  Court  below.    Those  two  points  I  have 
however  considered  in  deciding  this  case.     It  is  first  of  all  said,  that  this  agreement  cannot  be 
valid,  because  it  creates  a  monopoly,  and  according  to  the  view  of  the  Shaws  Co.  the  trustees 
have  no  power  to  create  a  monopoly.     The  answer  to  that  is,  that  it  creates  no  monopoly.     In 
the  first  place,  as  I  have  shewn  to  your  Lordships,  the  supply  is  that  which  is  required  by  the 
trustees  themselves.    They  measure  the  supply,  anc^  as  we  must  consider,  the  supply  is  eqital  to 
that  which  is  required.   There  was  nothing  to  prevent  parliament  again  interfering.   The  necessary 
powers  cannot  be  exercised  without  coming  to  pariiament  for  its  sanction.     They  require  so 
much  breaking  up  of  the  streets,  and  infringing  personal  and  private  rights,  that  you  never  can 
exercise  such  powers  as  those  without  the  authority  of  parliament,  and  as  parliament  could  at 
any  time  grant  additional  powers,  if  necessary,  to  other  companies,  there  was  no  danger  of 
creating  a  monopoly.     But,  in  point  of  fact,  there  was  no  monopoly  created,  for  it  is  a  bargain 
by  the  trustees  for  the  quantity  of  water  which  they  reouired  in  addition  to  their  own  supply  for 
aU  purposes,  and  they  say  we  will  not  go  beyond  our  wells — we  will  not  bring  in  water  and  supply 
that  water  in  pipes,  and  so  on,  interfering  with  you,  because  if  they  had  said  so,  of  course  no  Water 
Works  Co.  would  have  taken  that  contract,  so  as  to  redeem  them  from  their  liability.     There 
could,  then,  be  no  monopoly,  while  the  company  could  bring  in  as  much  as  they  pleased,  and 
which  they  had  the  power  to  do,  from  any  distance  or  place  or  locality,  in  order  to  supply  the 
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b      town.     I  think,  therefore,  that  there  is  not  the  slightest  foundation  for  that  argument  upon  the 
3       question  of  monopoly. 

^i:  Then  there  is  very  considerable  difficulty  with  respect  to  the  question  of  the  trustees  and  the 

[2  corporation  being  one  body,  though  it  was  agreed  in  the  Court  below  (and  I  should  be  very 
X  unwilling  to  give  effect  to  it  if  the  case  depended  upon  it)  that  they  should  be  considered  as  one 
11  body.  But  it  stands  thus:  That  the  trustees  of  the  town  had  vested  in  them,  undoubtedly, 
a  streets,  and  lanes,  and  other  places  in  the  town,  for  the  purpose  of  laying  water  pipes  and  gas 
r  pipes,  and  other  matters  connected  with  the  local  and  sanitary  wants  of  the  place. 
^:  By  the  91st  section  of  the  act,  to  which  I  have  not  yet  referred,  the  town  council  have  no 

direct  permission  given  to  them  authorizing  the  streets  to  be  opened,  but  there  is  a  negative 
t:  clanse,  that  nobody  shall  presume  to  open  the  streets,  for  the  purpose  of  laying  down  water,  or 
[2  for  any  other  purpose,  without  the  leave  of  this  particular  body,  under  a  penalty.  It  is  not,  that 
n  everybody  who  pays  gets  that  consent  to  lay  down  pipes.  It  is  no  such  thing.  It  is,  that  if  they 
h:  do  lay  down  pipes  (whatever  may  be  their  right  to  lay  down  pipes  and  break  open  the  streets) 
^  without  the  leave  or  that  particular  body,  they  must  pay  a  penalty.  Now,  in  point  of  fact,  these 
jis  pipes  never  could  have  been  laid  down  without  the  leave  of  the  trustees.  I  think  that  is 
is:  perfectly  clear,  that  they  could  not  be  laid  down  without  the  leave,  and  except  subject  to  a 
;,>  penalty,  of  the  town  council ;  but  the  result  is  upon  that  part  of  the  argument,  that  it  does  not 
^  at  all  touch  this  question,  except  upon  the  mere  question  of  the  right  to  allow  the  streets  to  be 
1^  opened.  I  need  not  trouble  your  Lordships  with  the  incidental  matter  as  to  the  party  in  whom 
jg  the  right  lies ;  but  the  question  is— whether  the  party,  whoever  it  may  be  that  has  that  right, 
,,^       may  permit  the  streets  to  be  opened  up  in  order  to  get  at  the  salt  water. 

^;  That  question  cannot  be  disposed  of  merely  upon  the  contract  in  the  way  in  which  it  has  been 

referred  to,  because  of  the  subsequent  act  of  parliament  in  1840.  The  contract  was  made  in 
■^,  1838,  13  years  after  the  establishment  of  the  Waterworks  Co.,  and  in  1840  the  town  singularly 
^  enough  obtained  an  act  of  parliament,  by  which  their  previous  acts  were  repealed,  which,  as  you 
gi  have  heard,  from  1773,  gave  them  the  power  to  supply  the  town  with  water.  They  then  took 
J.  express  power  to  supply  the  inhabitants  with  water  generally,  and  to  take  new  springs  beyond 
,  those  which  they  had  already  taken,  and  to  make  assessments.  They  were  then  particularly 
'^  looking  to  the  foundation  of  new  wells,  for  the  purpose  of  supplying  the  inhabitants.  In  the 
^  assessments  which  they  were  authorized  to  make,  they  were  expressly  bound  to  deduct  41/.  in  the 
^  pound  from  the  assessment  of  every  inhabitant  who  had  not  a  well  within  100  yards  of  his  house, 
,<  so  that  the  intention  was,  that  the  inhabitants  being  assessed  for  the  supply  of  this  water,  they 
1  should  be  exempted  to  a  considerable  extent  if  they  had  no  water  in  the  wells  accessible  to  them. 
^  That,  therefore,  was  a  supply  wholly  independent  of  the  Shaws  Co. ;  and  it  is  impossible  to  read 
that  act  of  parliament  without  coming  to  the  conclusion,  in  my  judgment,  that  there  was  a 
^  competition  there  at  once  brought  into  a  state  of  activity  with  the  Shaws  Co. ;  so  that  it  could 
not  be  said  that  the  Shaws  Co.  had  any  exclusive  right.  If  it  had  stood  upon  the  powers  of  that 
act  of  parliament  alone,  there  would  have  been  a  very  powerful  competition  with  the  Shaws  Co. 
in  the  supply  of  water  by  the  trustees  under  their  new  powers,  in  addition  to  their  old  powers  of 
supplying  the  inhabitants  with  water. 

But  then  they  had  a  clause  (the  trustees  being  perfectly  aware  of  the  agreement  entered  into) 
which  authorized  the  corporation  to  ratify  and  confirm  any  agreement  which  had  been  made 
between  the  trustees  and  the  town  and  the  Shaws  Co. — an  express  power  which,  it  is  said,  bound 
the  trustees  absolutely  to  the  company  by  a  second  binding.  But  surely  there  is  no  weight  in 
that  argument.  There  was  only  this  agreement ;  and,  therefore,  when  you  are  authorized  to 
confirm  any  agreement  between  certain  parties,  and  there  is  only  one  agreement,  of  course  the 
power  does  extend  from  necessity  only  to  that  one.  If  there  had  been  two  agreements,  there 
would  have  been  a  power  to  confirm  them ;  but  there  was  but  one,  and  the  act  of  parliament  was 
drawn  with  a  view  to  confirm  that  one  agreement 

Now,  in  point  of  fact,  very  shortly  after  that  act  of  parliament  passed,  the  corporation  met, 
and  actually  and  positively  unanimously  confirmed  that  agreement.  They  were  authorized  to  do 
so  by  the  act  of  parliament,  and  it  is  perfectly  clear  that  that  is  a  valid  agreement,  and  open  to 
no  impeachment  whatever. 

Now,  in  that  way  the  agreement  being  perfectly  complete,  according  to  the  powers  in  the  act 
of  parliament,  you  then  have  to  look  to  the  provisions  of  that  act  (3  Vict,  c.  27)  of  1 840,  and 
you  will  see  that  all  the  acts  are  adapted  to  work  with  the  contract  of  1838,  because,  although 
they  seem  general,  vet  it  is  quite  clear  that  they  meant,  in  confirming  the  contract,  to  confine 
their  powers  to  such  a  supply  of  water  as  under  that  contract  the  trustees  were  authorized  to 
give ;  and  they  meant,  therefore,  as  the  power  of  assessment  shews,  to  continue  their  supply  by 
the  wells,  and  to  confine  it  to  the  wells ;  but  they  were  to  have  a  new  supply  of  water,  for  the 
purpose  of  furnishing  the  inhabitants  with  water  from  the  wells.    That  seems  perfectly  clear. 

The  matter  stood  thus  for  some  time,  till,  in  1845,  ^  think,  the  Shaws  Co.  obtained  another  act 
of  parliament,  by  which  they  got  very  considerable  powers  themselves  by  their  own  act,  and  thev 
came  under  compulsory  enactments  to  compel  them  to  serve  the  water  to  the  inhabitants.   With 
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regard  to  the  mills  and  manufactories,  it  is  curious  enough  that  they  take  a  power  to  supply  then 
with  water  for  the  first  time  for  other  than  domestic  purposes.  Their  power  is  expressly  to 
supply  manufactories  and  mills  with  water  other  than  for  domestic  purposes,  which  is  the  fixsi 
intimation  of  water  for  any  other  than  domestic  purposes. 

Then  what  is  really  a  very  important  part  of  the  case,  and  which,  as  far  as  it  goes  to  the 
validity  of  the  contract,  I  think  is  a  question  out  of  all  dispute,  is  this.  In  the  8  and  9  Via.  \ 
107,  it  is  enacted,  "that  nothing  in  this  act  contained  shaU  extend,  or  be  construed  to  extend,  ts 
take  away,  alter,  abridge,  or  intrude  upon  any  jurisdiction,  powers,  or  authorities  possessed  by  or 
vested  in  the  provost,  bailies,  and  town  council,  or  of  the  trustees,  for  bringing  water  into,  and 
lighting,  cleansing,  and  watching  the  said  town,  or  any  property,  rights  or  privileges  competed 
to  or  vested  in  them  or  any  of  them.  But  this  not  only  without  prejudice  to,  but  in  full  reserva- 
tion to  all  parties  of  the  meaning  and  effect,  and  of  the  respective  rights  and  interests  constituted 
by  any  deed  of  agreement  or  contract  made  and  entered  into  between  the  company,  on  the  one 
part,  and  the  town  council  and  the  trustees  for  lighting,  cleansing,  and  watching  the  said  town, 
and  supplying  the  same  with  water,  on  the  other  part"  So  that  the  rights  are  reserved  to  all 
parties,  not  only  meaning  in  effect,  but  the  rights  and  interests  constituted  by  that  act  aie 
expressly  reserved.  The  result,  therefore,  in  my  mind,  after  the  most  anxious  ^consideration,  is 
certainly,  that  I  am  not  prepared  to  advise  your  Lordships  to  reverse  the  interlocutor ;  bat  1 
have  felt  very  great  doubt  and  hesitation  in  refraining  from  coming  to  that  conclusion,  because  I 
think  that  the  construction  which  we  are  bound  to  put  upon  the  whole  of  these  transactions  is 
against  the  real  spirit  and  meaning  of  that  contract.  I  think  the  contract  was  clearly  open  to  bo 
objection.  I  think  the  trustees  had  perfect  power  to  make  it;  and  I  am  clearly  of  opinion,  look- 
ing to  the  acts  of  parliament,  that,  in  point  of  law,  if  any  doubt  upon  the  contract  itself  bad 
existed,  the  acts  made  it  perfectly  clear,  and  that,  therefore,  it  is  a  valid  and  binding  contract 
I  think  that  the  supply  of  salt  water,  in  the  way  in  which  it  is  supplied,  is  a  surprise  upon  the 
parties ;  and  it  is  only  by  the  strict  construction  of  the  law  that  we  are  prevented  from  doiz^ 
what  I  think  would  meet  the  justice  of  the  case. 

But  when  I  look  to  the  whole  of  the  acts  of  parliament,  and  to  the  contract,  and  to  the  natoxt 
of  the  dealings,  I  am  compelled  to  come  to  the  conclusion,  that  what  the  trustees  hkve  actuallf 
undertaken  to  do,  is  only  to  no  longer  supply  the  town  with  water  except  through  their  wells,  and 
that  what  is  intended  to  be  done  is  to  furnish  no  supply  of  water  within  the  terms  and  the 
meaning  and  the  strict  construction  of  the  contract,  although  it  may  be,  and  I  rather  must  con- 
sider it  to  be,  as  an  intended  evasion  of  the  contract.  But  it  so  happens,  that  the  manufacturen 
having  discovered  that  salt  water  would  answer  their  purposes,  and  that  they  could  get  that  salt 
water  for  nothing,  if  they  could  obtain  leave  from  the  town  council  and  from  the  trustees  to  break 
up  the  town,  the  power  is  vested  in  that  body  to  allow  them  to  break  up  the  town.  It  cannot  be 
said  to  be  a  supply  of  water  which  they  had  ever  made,  because  they  had  never  supplied  salt 
water,  nor  did  anybody  contemplate  their  doing  so.  Unfortunately  the  contract  did  not  look  to 
that  case  which  has  since  arisen.  I  think  that  point  in  the  contract,  therefore,  was  not  provided 
for,  although  I  have  anxiously  looked  to  see  whether  effect  could  not  be  given  to  it ;  but  I  cannot 
come  to  any  other  conclusion  than  that  at  which  my  noble  and  learned  friend  has  arrived,  viz., 
that  the  decision  of  the  Court  below  should  be  affirmed,  but  that  there  should  be  no  costs,  the 
case  having  been  arjg;ued  at  your  Lordships'  bar  upon  points  which  were  not  agitated  in  the 
Court  below,  and  which  ought  not  to  have  been  raised  in  this  House. 

Interlocutors  affirmed. 
AMellAnt^  Agents^  Patrick,  M'Ewen,  and  Carment,  W.S. — Respondent^  Agent,  John  Ross, 
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Ebenezer  Adamson,  Inspector  of  the  Poor,  City  Parish,  Glasgow,  and  Others, 
Appellants,  v.  THE  EDINBURGH  AND  Glasgow  Railway  Co.,  Respondents. 

Poor  Rates — Owners  and  occupiers  of  railways — Stations — Statute — Construction. 

Held  (affirming  judgment),  (i)  That  according  to  the  Poor  Law  Amendment  Act,  (8  andf^  VicL 
c.  83,)  rt  railway  companywas  liable  to  be  assessed  for  poor  rates  both  in  the  character  of  owners 
and  of  occupiers,  (2)  That  in  assessing  the  railway,  the  stations  at  both  ends  of  the  line,  and 
also  those  situated  along  the  line,  were  not  to  be  assessed  separately  in  the  parishes  in  wkUK 
they  were  situated,  but  were  to  be  valued  as  forming  a  part  of  the  whole  railway,  the  assessment 
to  be  apportioned  according  to  the  length  of  the  line  intersecting  the  respective  parishes} 

*  See  previous  reports  15  D.  537 ;  25  Sc.  Jur.  383.        S.  C.  2  Macq.  Ap.  331 :  27  Sc  Jur.  428^ 
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Adamson  and  others  appealed,  maintaining  in  their  case,  that, — On  a  sound  construction  of 
the  Poor  Law  Amendment  Act,  (8  and  9  Vict  c.  83,)  the  termini  or  stations  of  the  railway,  and 
other  stations  and  buildings  on  the  line,  were  proper  subjects  of  assessment  for  the  poor,  distinct 
from  the  proper  railway,  which  was  a  separate  subject  of  assessment,  and  common  to  all  the 
parishes  through  which  it  passed.  Accordingly,  the  respondents  ought  to  be  assessed  upon  the 
terminus  or  station  within  the  City  of  Glasgow  Parish,  over  and  above  the  assessment  in  which 
they  were  liable  in  respect  of  that  portion  of  the  line  lying  within  the  parish. 

The  respondents  maintained,  that —  i .  According  to  a  sound  construction  of  the  act,  the  railway, 
^  considered  as  a  subject  of  valuation,  was  to  be  held  to  comprehend  the  stations  ;  and  the  value 
V.  of  the  stations  was  to  be  included  in  the  value  of  the  railway,  to  be  divided  as  under  the  45th 
;'  section  amongst  the  parishes,  according  to  a  mileage  apportionment.  2.  In  consequence,  there 
^I  could  be  no  other  or  separate  assessment  of  the  stations  in  the  different  parishes. 
_'  Roll  Q.C.,  and  Anderson  Q.C.,  for  the  appellants. — The  chief  question  turns  on  what  is  the 
meaning  of  the  word  "  railway,"  as  used  in  the  45th  section  of  the  Poor  Law  Act  The  word  is 
no  doubt  equivocal,  for  it  may  mean  the  mere  line  of  rails,  i,  e,j  mere  length  without  breadth  ; 
or  it  may  mean  that,  together  with  all  the  stations  and  buildings  connected  with  it.  We  contend 
it  means  mere  length  without  the  stations.  In  the  first  place,  it  is  clear  that  the  stations  and 
buildings  therewith  connected  are  lands  and  heritages,  within  the  meaning  of  the  34th  section, 
and  are  pritnd  facte  liable  to  be  rated  in  the  parish  where  they  are  situated.  It  requires  clear 
words  of  some  statute  to  take  them  out  of  that  liability.  The  only  word  alleged  to  do  so  is  the 
word  "  railway,"  used  in  the  45th  section.  But  that  word  is  not  sufficient,  for,  in  the  only  other 
section  in  which  it  is  used,  viz.,  §  i,  it  clearly  designates  the  mere  length  of  the  line,  exclusive  of 
the  stations.  So  it  is  used  in  the  same  sense  in  the  Railways  Clauses  Act.  The  policy  of  the 
act  also  points  out  that  as  the  meaning  in  the  45th  section,  for  the  object  of  the  act  was  to 
remedy  the  difficulty  complained  of  when  it  was  attempted  to  put  a  specific  value  upon  any  given 
portion  of  the  line  as  distinguished  from  other  portions.  But  though  the  mileage  principle  was 
adopted  as  regarded  the  line  itself,  the  stations  do  not  fall  to  be  included  in  that  value,  as  was 
settled  in  Anderson  v.  Union  Catial  Co,y  9  D.  402.  So  it  is  held  in  England,  that  the  stations 
are  no  part  of  the  line  when  assessed  on  the  mileage  principle. — R,  v.  Great  Western  Railway 
Co,y  4  RaiL  Cas.  28 ;  R.  v.  Grand  Junction  Railway  Co.,  Ibid,  i  ;  R.v.  Brighton  Railway  Co,, 
6  Rail  Cas.  440.  This  is  also  clear  from  the  justice  of  the  case,  for  before  the  railway  was 
3'  made,  the  ground  occupied  by  its  stations  yielded  a  large  assessment  to  the  parish,  and  why 
^^  should  the  parish  be  deprived  of  this  source  of  its  funds  ?  Besides,  the  stations  often  include 
'^  hotels  and  other  buildings,  which  have  no  necessary  connection  with  the  main  purpose  of  a 
P  railway,  which  4s  its  use  as  a  highway.  The  stations  themselves  are  merely  used  as  incidental 
to  the  trade  of  carriers,  which  is  carried  on  by  the  company.  They  may  or  may  not  superadd 
the  business  of  carrying ;  but  if  they  do,  that  is  no  reason  why  the  stations  should  cease  to  be 
assessed  in  their  proper  parishes.  Suppose  the  company  too  poor  to  buy  stations  of  its  own, 
'■  and  merely  to  rent  them,  it  could  not  be  said  in  that  case  that  the  owner  of  the  stations  would 
f  not  be  assessed  in  his  separate  parish.  It  was  not  essential  to  the  purpose  of  a  railway  that 
'^  large  stations  should  be  erected,  and  therefore  there  was  nothing  to  shew  here  that  their  value 
ought  to  be  added  to  that  of  the  line  itself,  and  assessed  in  common  among  all  the  parishes. 

Lord  Advocate  (Moncreiff ),  and  Solicitor-General  (Bethell),  for  the  respondents. — ^The  chief 
argument  of  the  other  side  is,  that  it  is  unfair  to  deprive  the  parishes  at  the  terminus  of  the 
raSway  of  the  separate  assessment,  but  that  question  is  one  for  the  legislature,  and  not  for  the 
Court.  Nor  is  there  any  ground  of  complaint  that  the  word  "  station  "  has  been  held  by  the 
Court  below  to  include  miscellaneous  buildings,  for  all  that  the  Court  has  decided  is,  that  stations 
are  included  in  the  value  of  the  railway  ;  but  it  is  not  defined  how  much  or  how  little  is  compre- 
hended in  the  term  "  station."  The  test  of  the  case  is,  whether  a  railway  could  be  let  to  a  tenant 
without  its  stations  ?  It  is  self-evident,  that  no  tenant  would  give  any  rent  for  a  railway  without 
the  use  of  the  stations. 

[Lord  Brougham.—  Suppose  the  railway  company  to  have  a  large  hotel,  or  large  coal  ware- 
louses,  or  a  set  of  shops  at  the  terminus,  you  would  not  hold  these  as  part  of  the  station  ?] 
[Lord  Chancellor. — The  only  safe  view  seems  to  be,  that  all  that  is  bond  fide  meant  to  be 
auxiliary  to  the  main  purpose  of  the  railway  is  to  be  included,  but  not  such  buildings  as  are 
merely  incidental  to  the  use  of  the  railway.] 

We  do  not  contend  for  so  liberal  an  interpretation  of  the  word  *'  station  "  as  to  include  hotels, 
but  we  say  it  is  not  necessary  in  this  case  to  give  anv  legal  definition  to  the  word  at  all,  for  the 
interlocutor  leaves  that  open.  The  word  ''  railway  '*  in  the  45th  section  means  the  aggregate 
thing,  consisting  of  the  line  of  rails  and  the  stations.  The  word  is  always  used  in  this  composite 
sense  in  acts  of  parliament,  and  it  is  the  popular  sense  also.  The  case  of  Anderson  v.  Union 
Canal  does  not  apply,  as  it  was  decided  before  the  Poor  Law  Act  was  in  operation.  So  the 
English  cases  cited  proceed  on  a  mere  principle  of  expediency,  while  here  everything  turns  on 
the  terms  of  the  statute. 
J?^// replied. — The  word  "railway"  is,  no  doubt,  capable  of  two  meanings,  but  it  is  not  true 
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that  it  is  always  used  in  acts  of  parliament  in  the  composite  sense.    Thus,  even  in  the  interpret- 
ation clause  of  the  Poor  Law  Act,  it  plainly  means  something  exclusive  of  stations.     So  in  §  34. 
of  the  same  act,  and  also  in  the  Railways  Clauses  Act. 
[Lord  Chancellor. — Then  how  much  of  the  line  would  you  include  in  the  term  "  railway  "  ?] 

Merely  the  space  on  each  side  of  the  rails — all  that  is  necessary  for  the  mere  purpose  of 
locomotion. 

[LOKD  Chancellor. — Suppose  there  were  no  stations,  but  merely  water  tanks,  would  you 
mclude  these  ?] 

Yes ;  because  they  would  be  necessary  to  locomotion.  So,  perhaps,  we  may  include  a  space 
for  a  landing  place,  but  large  buildings  are  quite  unnecessary.  At  all  events,  if  the  House  should 
be  of  opinion  that  stations  are  properly  included  in  the  term  ''railway,*'  then  we  ask  the  House 
to  define  the  term  "station,"  so  that  it  may  be  known  what  buildings  come  within  that  description, 
for  it  is  plain  there  must  be  some  limit 

Lord  Chancellor  C  ran  worth. — My  Lords,  this  is  an  appeal  to  your  Lordships  from  a 
decision  of  the  Court  of  Session,  by  which  they  have  sanctioned  a  particular  mode  of  rating  a 
railway.  Several  questions  were  raised  in  the  Court  below,  but  the  only  question  raised  upon 
this  appeal  is — ^whether  the  Court  have  come  to  a  right  conclusion  in  finding  "  that,  in  assessing 
the  railway,  the  stations  at  each  end  thereof,  and  along  the  line,  are  not  to  be  assessed  separately, 
but  are  to  be  valued  as  forming  a  part  of  the  railway,  the  value  whereof  is  to  be  apportioned 
under  the  45th  section  of  the  Poor  Law  Act"  ?  The  45th  section  says  this  : — "  That  in  cases 
where  any  canal  or  railway  shall  pass  through  or  be  situate  in  more  than  one  parish  or  combina- 
tion, the  proportion  of  the  annual  value  thereof  on  which  such  assessment  shall  be  made  for  each 
such  parish  or  combination,  shall  be  according  to  the  number  of  miles  or  distance  which  snch 
canal  or  railway  passes  through,  or  is  situate  in,  each  parish  or  combination,  in  proportion  to  the 
whole  length." 

Now  we  are  not  at  all  called  upon  to  give  an  opinion  as  to  whether  or  not  that  is  a  mode  of 
assessing  which  is  well  calculated  in  ordinary  cases  to  do  justice.  Probably  that  matter  must 
have  been  very  well  considered  at  the  time  of  the  passing  of  the  act,  and  although  it  is  open  to 
the  observation  that  it  may  work  injustice  in  particular  instances,  I  suppose  that,  looking  at  the 
nattu'e  of  the  case,  and  to  the  difficulties  which  had  occurred  in  this  country,  of  which  the  two 
cases  that  have  been  cited  are  a  very  good  illustration,  the  legislature  thought  that  it  was  one 
of  those  cases  in  which  it  was  absolutely  necessary  to  cut  the  knot,  and  to  do,  if  not  absolute 
justice,  yet  that  which  should  be  as  near  an  approach  to  justice  as  the  circumstances  of  the  case 
would  admit  of.  And  the  legislature  having  made  that  enactment,  it  now  remains  for  your 
Lordships,  as  the  ultimate  Court  of  Appeal,  to  put  a  construction  upon  it,  and  to  say  what  was 
really  intended. 

Now  it  appears,  that  assessments  to  be  made  in  Scotland  are  to  be  made  in  a  variety  of  difTerent 
modes,  according  as  the  parishes  or  districts  shall  select  one  mode  or  the  other.  But  in  this 
particular  case  they  were  to  be  made  by  assessing  the  owners  and  occupiers  half  and  half.  Each 
was  to  pay  half,  and  in  order  to  ascertain  what  that  amount  was  to  be,  §  37  says,  that,  in 
assessing  the  annual  value  of  the  lands  and  heritages,  which  was  to  govern  the  amount  of  the 
assessment,  both  as  to  the  owner  and  occupier,  "  the  same  shall  be  taken  to  be  the  rent  at  which, 
one  year  with  another,  such  lands  and  heritages  might,  in  their  actual  state,  be  reasonably 
expected  to  let  from  year  to  year,  under  deduction  of  the  annual  average  cost  of  the  repairs, 
insurance,  and  other  expenses,  if  any,  necessary  to  maintain  such  lands  and  heritages  in  their 
actual  state,  and  all  rates,  taxes,  and  public  charges.*' 

Now,  recollecting  that,  let  us  carry  that  with  us  to  the  construction  of  the  45th  section,  which 
I  have  just  read.  First  of  all,  before  you  can  ascertain  the  proportion,  you  must  ascertain  what 
the  whole  is  ;  that  is  quite  certain.  Therefore,  what  you  have  to  do  in  the  first  instance,  is  to 
assess  the  value  of  the  railway,  and  then  we  come  to  the  question — ^what  is  the  meaning  of 
"  railway  "  in  that  clause  ? 

Now  I  quite  admit  the  argument  of  Mr.  Rolt,  and  there  is  great  force  in  it,  that  the  expression 
"  railway  *  is  perhaps  an  equivocal  term.  It  may  mean  merely  the  way  with  the  rails,  or  the 
way,  with  the  rails  and  a  little  necessary  siding  on  each  side.  It  may  mean  that,  or  it  may  have 
that  which  is  the  more  common  meaning  in  popular  parlance  when  you  speak  of  a  railway.  If, 
for  instance,  you  speak  of  the  Great  Western  Railway,  or  the  Great  Northern  Railway,  you  mean 
the  whole  concern.  It  may  mean  either  the  one  or  the  other ;  the  question  is — what  does  it 
mean  here  ?  In  what  sense  has  the  legislature  used  the  expression  "  railway  or  canal "  ?  Now, 
when  I  come  to  consider  that  the  legislature  is  contemplating  something  which  is  to  be  looked 
at  with  a  view  to  see  at  what  annual  sum  it  would  let  for  from  year  to  year,  I  cannot  but  come 
to  the  conclusion,  that  it  means  something  which  might  be  so  let,  that  the  tenant  taking  it  might 
make  a  profit  to  himself.  If  you  take  literally  the  railway  only,  the  lines  of  rails  without  anything 
else,  it  would  let  for  nothing  at  all,  for  the  tenant  would  have  no  power  of  getting  on  or  off,  unless 
according  to  the  old  principle,  by  which  it  was  said  that  when  you  let  something  in  the  middle 
of  your  property  you  always  necessarily  let  a  right  of  way  to  get  to  it ;  but  that,^of  course^  could 
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not  be  what  was  contemplated.  Then  the  "  railway ''  must  mean  something  more  than  the  actual 
lines  of  rails.  What  more  ?  I  can  come  to  no  more  reasonable  conclusion  than  that  it  must  mean 
that  in  addition,  which  is  necessary  for  the  using  of  those  lines  of  rails. 

But  it  is  said,  and  so  Mr.  Rolt  has  just  argued,  that  it  does  not  necessarily  include  the  stations 
at  each  end  of  the  line.  I  am  at  issue  with  him  upon  that.  If  the  meaning  is  to  be  taken  to  be 
only  what  is  absolutely  necessary  for  the  railway  itself,  you  might,  to  be  sure,  have  a  railway, 
and  people  might  come  to  it  in  the  open  air,  and  use  it  in  that  way,  without  any  place  for  shelter 
either  for  themselves  or  for  their  luggage.  No  doubt  we  all  remember  the  reasoning  employed 
to  shew,  that  all  beyond  the  supply  of  the  bare  necessities  of  the  merest  beggar  is  superfluous. 
Therefore,  when  we  speak  of  anything  being  necessary  for  a  railway,  we  mean  by  necessity,  that 
it  will  always  be  found  connected  with  it.  This  is  very  well  illustrated  by  what  takes  place  in 
the  Courts  of  Conmion  Law,  in  actions  against  infants  for  having  supplied  them  with  necessaries. 
I  remember  a  case  of  a  gold  shirt  pin  being  supplied  to  a  nobleman's  son,  which  was  held  to 
come  under  the  head  of  necessaries.  How  did  the  Court  reason  upon  that  subject  ?  It  is 
necessary  for  a  young  nobleman  to  have  clothes,  and,  according  to  the  rule  of  law,  under  the 
head  of  necessaries  would  come  such  clothes  as  persons  in  his  situation  ordinarily  wear.  You 
could  hardly  say  that  two  or  three  coats  in  a  year  were  necessary.  Certainly,  you  might  get  on 
with  one  coat  in  a  year,  or  with  one  coat  in  two  years,  though  it  might  be  very  ragged  and 
shabby.  But  there  can  be  no  doubt,  that  such  a  number  of  coats  or  of  other  matters  of  apparel, 
as  are  ordinarily  used  by  persons  in  that  particular  situation  of  life,  would  come  under  the  name 
of  necessaries. 

Applying  that  doctrine  here,  I  think  that,  even  if  there  were  no  legislative  authority  for  the 
construction  that  I  put  upon  this  word  '^  railway,"  namely,  as  including  the  stations,  it  would  be 
very  reasonable  to  say,  that  a  station  giving  more  or  less  of  accommodation,  according  as  the 
railway  is  of  more  or  less  importance,  does  fairly  come  under  that  head,  as  being  necessary  for 
the  occupation  and  convenient  use  of  the  railway. 

I  think,  however,  we  are  not  driven  to  mere  speculation  on  this  subject  The  Scotch  Poor 
Law  Act  passed  in  August  1845.  In  the  previous  May  had  passed  the  Statute  8  and  9  Vict.  c. 
20,  for  consolidating  into  one  act  certain  provisions  usually  inserted  in  acts  authorizing  the 
making  of  railways,  and  I  find  that  in  that  act,  in  the  interpretation  clause,  it  is  said  the 
expression  '^  the  railway,"  shall  mean  "  the  railway  and  works  by  the  special  act  authorized  to 
be  constructed. '*  Then,  what  are  the  works  which  are  authorized  to  be  constructed?  The  i6th 
section  says,  *^  subject  to  the  provisions  and  restrictions  in  this  and  the  special  act,  and  any  act 
incorporated  therewith,  it  shall  be  lawful  for  the  company,  for  the  purpose  of  constructing  the 
railway,  or  the  accommodation  works  connected  therewith,  herein  after  mentioned,  to  execute 
any  of  the*following  works,  (that  is  to  say,)  they  may  erect  and.construct  such  houses,  warehouses, 
offices,  and  other  buildings,  yards,  stations,  wharfs,  engines,  machinery,  apparatus,  and  other 
works  and  conveniencies,  as  they  may  think  proper. '' 

Now  that  is  a  legislative  exposition,  that  it  is  no  unreasonable  construction  of  the  word 
''  railway ''  to  suppose  that  it  includes  stations  which  are  constructed  for  the  accommodation  of 
the  persons  using  it ;  and  I  further  find  in  the  same  act  of  parliament,  in  the  1 12th  section,  that 
''  where  the  company  shall  be  authorized  by  the  special  act  to  lease  the  railway,"  certain  things 
are  to  follow.  The  railway  there  clearly  means  the  railway  and  the  works  connected  with  it. 
That,  again,  is  a  great  help  in  considering  what  is  meant  by  the  annual  value  of  the  railway, 
because,  applying  the  construction  of  this  act,  which  is  not  necessarily  to  be  applied,  but  may 
very  reasonably  be  applied  to  the  act  which  passed  a  few  months  afterwards,  we  find  that  the 
word  ''  railway  "  included  all  the  works  erected  by  the  company  for  the  accommodation  of  the 
persons  using  it. 

It  appears  to  me,  therefore,  that,  taking  a  very  common  sense  view  of  the  case,  inasmuch  as 
the  Poor  Law  Amendment  Act,  with  reference  to  the  assessment,  was  to  be  construed  by  those 
who  had  every  day  to  bring  it  into  use,  there  ought  to  be  no  refined  reasoning  upon  what  may 
be  abstractedly  the  right  meaning  of  the  "  railway  ; "  but  what  we  are  to  look  at  is  the  way  in 
which  it  is  popularly  used,  and  not  only  popularly  used,  but  used  by  the  leg^islature  in  abundance 
of  other  acts,  in  which  we  find  that  the  word  is  so  used  as  to  include  tluit  which  is  absolutely 
necessary  or  so  convenient  as  to  be  fairly  brought  within  the  meaning  of  the  words  ''  necessary 
for  the  convenient  use  of  the  railway."  That  includes  the  stations  erected  at  each  end  and  along 
the  line. 

But  then  Mr.  Rolt  says,  that  your  Lordships  ought  not  to  adopt  this  interlocutor  without 
laying  down  some  rule,  or  giving  some  definition  of  what  you  include  in  the  word  "station."  I 
think  that  would  be  extremely  dangerous,  because  what  would  be  included  would  probably  be 
different  in  the  case  of  each  railway.  To  take  the  illustration  I  alluded  to  before,  a  very  different 
sort  of  station  may  fairly  come  within  the  definition  of  the  word  "  station  "  at  the  Great  Western 
Railway,  or  at  the  Great  Northern  Railway,  from  what  would  be  adapted  to  the  case  of  a  minor 
railway.  It  would  be  a  much  more  expensive  erection  in  the  one  case  than  in  the  other.  There 
is  no  doubt  that  the  word  ''  station  "  ought  not  to  be  extended  to  include  anything  more,  and  I 
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see  nothing  in  the  interlocutor  which  ought  to  lead  to  the  inference  that  it  was  intended  to 
include  anything  more  than  what  is  necessary  for  the  convenient  use  of  the  railway  as  a  railway. 
The  word  "  station ''  is  a  perfectly  well  understood  term,  and  any  definition  would  be  open  to 
the  observation  that  it  was  clarum  obscura  involvens.  Everybody  knows  what  the  word  "  station  ^ 
means — that  it  is  a  place  to  which  every  person  using  the  railway  may  come  on  foot  or  in 
carriages,  and  bring  their  luggage,  and  it  probably  has  connected  with  it  a  room  where  persons 
may  wait,  if  it  is  a  railway  for  taking  various  descriptions  of  passengers — first,  second,  and  third 
class  passengers — and  all  that  description  of  accommodation,  without  which.a  railway  cannot  be 
conveniently  used.  It  certainly  will  not  include  a  hotel  and  other  matters  not  necessary  for  the 
occupation  and  convenient  use  of  the  railway.  I  think  it  may  properly  include  a  directors'  room. 
It  is  exceedingly  important,  that  there  should  be  at  a  station  a  directors'  room,  to  which  persons 
having  complaints  to  make  may  resort  for  that  purpose.  I  do  not  think  there  can  be  any 
practical  difficulty  upon  the  subject.  I  think  that  that  which  Mr.  Rolt  invited  your  Lordships  to 
do,  namely,  to  insert  some  definition,  would  be  infinitely  more  likely  to  give  rise  to  litigation  than 
to  lead  to  any  good  result. 

With  respect  to  the  cases  that  were  relied  upon,  they  were  English  cases,  and  have  no  applica- 
tion to  this  case,  because  what  the  respondent  rests  upon  is  the  construction  of  this  Scotch  Poor 
Law  Act.  But  there  was  no  such  act  in  England ;  and  the  assessment  having  been  made  upon 
the  land  which  was  occupied  by  the  railway  in  the  particular  parishes  upon  the  best  principle 
that  the  parties  could  arrive  at,  and  they  having  done  it  very  elaborately,  and  perhaps  very 
reasonably,  (if  you  please,  more  reasonably  under  the  Scotch  Poor  Law  Act,)  the  Court  of  Queen's 
Bench  thought  it  a  very  reasonable  mode,  and  refused  to  interfere  with  the  rate.  That  is  wholly 
inapplicable  to  this  case,  which  rests,  not  upon  any  abstract  discussion  as  to  what  would  be  the 
more  expedient  or  the  more  just  or  reasonable  way  of  assessing  a  portion  of  a  railway  which 
passes  through  a  particular  parish,  but  upon  the  construction  of  this  special  act  of  parliament. 
I  therefore  move  that  this  interlocutor  be  affirmed,  with  costs. 

Lord  Brougham.— My  Lords,  I  take  entirely  the  same  view  of  this  case,  both  as  to  the  result 
and  as  to  the  argument  of  my  noble  and  learned  friend.  I  have  taken  most  anxious  care,  from 
the  beginning  of  this  case,  that  every  part  of  the  argument  urged  in  the  Court  below  and  at  your 
Lordships'  bar  should  receive,  as  far  as  I  was  able  to  give  it,  my  fullest  attention,  and  most 
deliberate  consideration  ;  and  if  I  do  not  repeat  any  of  the  arguments,  it  is  because  I  feel  it  to 
be  superfluous  to  go  over  the  same  ground  again,  which  has  bsen  so  ably  and  distinctly  gone 
over  already. 

I  have  at  different  times  had  doubts  whether  or  not  we  ought  to  attempt  to  lay  down  some 
definition  of  the  word  ''  station,"  so  as  to  preclude  the  necessity  of  further  litigation,  ending,  in 
all  probability,  in  a  further  appeal  to  your  Lordships'  House  ;  but,  on  further  consideration,  1 
think  that  it  would  be  not  only  difficult  for  us  to  make  any  satisfactory  definition,  but  impossible, 
for  I  can  hardly  imagine  our  making  any  definition  which  would  not  be  sure  to  lead  to  other 

Questions,  not  now  raised  by  the  law,  as  it  stands  at  present.  Some  reference  has  been  made  to 
le  37th  and  42d  sections  of  the  Poor  Law  Act,  and  to  the  Railways  Clauses  Act,  all  of  which 
provisions  call  to  my  mind  very  many  cases  before  Courts  of  Justice,  illustrating  the  faulty 
manner  in  which  acts  of  parliament  are  drawn,  and  I  heartily  wish  I  could  see  a  better  system 
laid  down  and  pursued  for  more  accurately  framing  them. 

Interlocutors  affirmed^  with  costs. 
Appellants'  Agenty  James  Burness,  S.S.C. — Respondent^  Agents^  Smith  and  Kinnear,  W.S. 


JUNE  14,   1855. 

Robert  Graham,  Appellant,  v.  Robert  Stewart  and  Patrick  Murray 

Threipland  (Lord  Lynedoch's  Trustees),  Respondents, 

Trust  Deed — Direction  to  make  a  Valid  Entail — Extrinsic  Evidence — Powers  and  Duties  of 
Trustees — In  terms  of  the  trust  settlement  of  a  proprietor  of  an  estate  held  under  an  entail^ 
dated  in  1726,  his  trustees  were  directed  to  invest  the  residue  of  his  means  in  the  purchase  of 
landy  and  to  convey  it  to  the  same  series  ofheirSy  and  under  all  the  conditions  and  clauses  con- 
tained in  the  entail  of  1726,  in  "  so  far  as  the  same  may  be  applicable^  and  so  as  to  form  a  valid 
and  effectual  entail,  according  to  the  law  of  Scotland,^^  After  the  death  of  the  truster,  it  was 
judicially  decided,  that  the  fetters  of  the  entail  of  1726  were  ineffectual  to  prevent  sales,  and  so 
fell  under  the  operation  of  the  Entail  Amendment  Act  of  1848;  and  the  estate  was  thereafter 
sold. 
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Held  (affirming  judgment),  That  the  trustees  were  not  entitled  to  entail  the  lands  purchased  by 
them  according  to  the  terms  of  the  defective  entail^  in  which  way  the  entail  would  be  nugatory ^ 
but  were  bound  to  do  so  in  such  a  way  as  to  form  a  valid  and  effectual  entail,  according  to  the 
law  of  Scotland,  The  reason  is,  that  extrinsic  evidence  as  to  the  testator's  intention  is  not  ad- 
missible to  explain  the  clear  language  of  the  wilL 

{Per  Lord  St.  Leonards  dissenting),  On  the  face  of  the  settlement,  the  words  being  ambiguous, 
extrinsic  evidence  was  admissible  to  explain  their  meaning;  and  the  main  object  of  the  testator 
was,  thai  all  the  lands  should  go  together  in  the  same  line,^ 

This  vas  an  action  to  have  it  found  and  declared  that  certain  lands  conveyed  to  the  defenders 
by  the  trust  deed  and  settlement  of  the  late  Thomas  Lord  Lynedoch,  ought  to  be  disponed  to 
the  pursuer  (the  appellant)  in  fee  simple.  The  pursuer  Mr.  Graham  is  the  heir  of  entail  suc- 
ceeding to  the  truster  in  the  estates  of  Balgowan  and  Lynedoch.  Shortly  after  the  death  of 
the  truster,  the  pursuer  brought  an  action  to  have  it  declared  that  the  entails  of  these  estates, 
executed  in  1726  by  Thomas  Graham  and  John  Graham  of  Balgowan,  were  ineffectual  to 
prevent  selling,  and  that  sales  which  had  been  previously  made  by  him,  were  legal  and  valid. 
The  Court  decided  in  his  favour  on  20th  January  1848 — (20  Sc.  Jur.  622);  and  the  judgment 
was  affirmed  in  the  House  of  Lords,  6  Bell's  App.  441. 

By  the  settlement  before  referred  to,  which  also  conveyed  in  trust  to  the  defenders  Lord 
Lynedoch's  whole  moveable  and  unentailed  heritable  property,  the  defenders  were  directed,  after 
payment  of  funeral  expenses,  expenses  of  management,  debts  and  legacies,  to  execute  an  entail 
of  the  residue  in  favour  of  the  same  parties  who  were  the  heirs  of  entail  under  the  destination  in 
the  entails  of  Balgowan  and  Lynedoch.  This  direction,  which  constituted  the  fourth  purpose  of 
the  trust,  was  in  the  following  terms : — "  Fourthly,  That  after  fully  accomplishing  the  purposes 
aforesaid,  if  any  of  my  lands  and  heritages  before  disponed  shall  remain  unsold,  my  said 
trustees  shall  in  due  form  of  law  dispone  and  convey  the  same  to  the  heirs  of  entail  called  after 
me  in  and  by  a  certain  deed  of  entail  executed  by  Thomas  Graeme  sometime  of  Balgowan,  and 
John  Graeme  his  son,  dated  on  or  about  the  7th  day  of  February  and  9th  day  of  June  in  the  year 
1726,  and  recorded  in  the  register  of  entails  on  or  abou:  the  30th  day  of  December  in  the  same 
year,  under  all  the  conditions,  provisions,  and  clauses  prohibitory,  irritant  and  resolutive,  in  the 
said  deed  of  entail  contained,  so  far  as  the  same  may  be  applicable,  and  so  as  to  form  a  valid 
and  effectual  entail  according  to  the  law  of  Scotland;  and  shall  also  lay  out  the  remainder  of  my 
personal  estate  and  effects,  if  any  be,  as  soon  as  convenient  purchases  of  land  in  the  county  of 
Perth  shall  offer,  in  purchasing  lands  as  aforesaid ;  and  when  the  lands  are  so  purchased,  to 
dispone  the  same,  or  take  the  dispositions  and  conveyances  thereof  to  and  in  favour  of  the  heirs 
of  entail  called  after  me,  in  and  by  the  aforesaid  deed  of  entail  executed  by  the  said  Thomas 
Graeme,  and  John  Graeme  his  son,  dated  and  recorded  as  aforesaid,  under  all  the  conditions, 
provisions,  and  clauses  prohibitory,  irritant  and  resolutive,  in  the  said  deed  of  entail  contained, 
so  far  as  the  same  may  be  applicable,  and  so  as  to  form  a  valid  and  effectual  entail  according  to 
the  law  of  Scotland ;  and  jupon  such  deed  or  deeds  of  entail  being  executed,  as  well  in  regard  to 
the  lands  and  heritages  remaining  unsold,  as  to  the  lands  and  heritages  to  be  purchased,  to  cause 
the  same  to  be  recorded  in  the  register  of  entails,  and  the  authority  of  the  Court  of  Session  to 
be  interponed  thereto." 

The  following  codicil,  executed  by  the  truster  in  1838,  is  given  in  farther  illustration  of  his 
views  as  to  the  lands  to  be  disposed  of  by  his  trustees: — "And  whereas,  by  my  said  trust 
disposition  and  settlement,  I  directed  the  debts  and  sums  of  money  due  to  me  at  my  death 
might  be  uplifted,  and  that  my  moveable  estate,  and  lands  and  heritages  thereby  conveyed, 
might  be  sold,  in  whole  or  in  part,  at  the  discretion  of  my  said  trustees,  and  that  after  payment 
of  my  deathbed  and  funeral  expenses,  expenses  of  executing  the  said  trust,  my  just  and  lawful 
debts,  and  any  legacies,  donations  and  sums  of  money  ordered  by  me  to  be  paid  as  aforesaid,  if 
any  part  of  my  said  lands  and  heritages  should  remain  tmsold,  my  said  trustees  should  convey 
and  dispone  the  same  to  my  heirs  of  entail  called  after  me  by  the  deed  of  entail  of  Balgowan, 
and  should  also  lay  out  the  remainder  of  my  personal  estate  and  effects,  if  any  should  be,  in  the 
purchase  of  lands,  and  settle  the  same  on  my  said  heirs  of  entail  in  manner  more  fully  set 
forth  and  expressed  in  my  said  trust  disposition  and  settlement,  I  hereby  declare  that  my  said 
trustees  shall  nowise  be  bound  to  sell  my  said  lands  and  heritages,  or  any  part  thereof,  for  pay- 
ment of  my  debts,  legacies  and  donations,  but  may,  if  they  see  fit,  dispone  and  convey  the  said 
lands  and  heritages,  or  such  part  thereof  as  they  shall  not  have  sold,  to  my  said  heirs  of  entail, 
under  the  real  burden  of  said  debts,  legacies  and  donations,  or  such  part  thereof  as  may  be 
iinpaid  at  the  time,  in  the  terms  directed  in  my  said  trust  disposition  and  settlement  in  reference 
to  the  lands  and  heritages  which  might  remain  unsold  after  payment  of  my  deathbed  and  funeral 
expenses,  expenses  of  management,  and  my  debts  and  legacies ;  and  I  recommend  to  my  said 
trustees,  in  case  they  shall  consider  the  sale  of  my  said  lands  and  heritages,  or  any  part  thereof, 

*  See  previous  report  15  D.  558  ;  25  Sc.  Jur.  340.        S.  C.  2  Macq.  Ap.  295 :  27  Sc.  Jur.  473. 
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expedient,  to  sell,  first,  those  parts  thereof  least  adjacent  to  the  place  and  grounds  of  L3medoch, 
and  thereby,  or  by  excambion  with  my  heirs  of  entail  or  otherwise,  to  carry  into  effect  my  wish 
to  preserve  to  my  heirs  of  entail  those  parts  of  my  said  lands  and  heritages  contiguous  to 
Lynedoch,  and  most  essential  to  its  amenity:  And  further,  I  declare  and  appoint  that  the  rents 
and  profits  of  my  said  unentailed  lands  and  heritages,  and  of  any  lands  to  be  purchased  by  my 
said  trustees  while  vested  in  their  persons,  as  weU  as  the  annual  interest  and  produce  of  any 
monies  that  may  be  in  their  hands  arising  from  the  sale  of  any  part  of  my  estate,  heritable  or 
moveable,  whether  under  the  said  trust  disposition,  or  any  will  executed  or  to  be  executed  by  me 
relative  to  my  real  estate  in  England,  or  from  any  claims  that  I  may  have  at  my  death  against 
the  heirs  of  entail  succeeding  to  me  in  my  entailed  estates,  and  generally  the  annual  profits  and 
produce  of  any  funds  and  estate  falling  under  the  said  trust,  shall  be  paid  and  accounted  for  by 
them  to  the  heir  of  entail  in  possession  of  the  said  entailed  estate  of  Balgowan  for  the  time." 

During  the  truster's  possession,  certain  deeds  of  entail  of  lands  other  than  Balgowan  and 
Lynedoch  were  executed  by  him,  and  by  trustees  appointed  by  a  private  statute  for  selling  parts 
of  the  original  entailed  estates,  and  purchasing  other  lands,  and  entailing  them  in  lieu  thereof. 
These  entails  were  in  the  precise  terms  of  the  Balgowan  and  Lynedoch  entail  of  1726;  and  the 
pursuer  completed  his  title  under  them. 

It  is  material  to  keep  in  view  the  following  dates : — The  trust  settlement  was  made  in  1821, 
and  the  codicil  in  1838.  The  truster  died  in  1843.  As  already  said,  the  decision  finding  that 
the  Balgowan  entail  was  ineffectual  to  prevent  alienations,  was  pronounced  in  January  1848,  and 
affirmed  on  3d  May  1849. 

The  trustees  in  their  defences  contended,  that  they  were  bound  in  executing  the  entail  directed 
by  the  truster  to  make  it  a  valid  entail  according  to  the  law  of  Scotland. 

The  Court  of  Session  held  that  the  trustees  were  so  bound,  and  were  not  entitled  to  convey  the 
lands  in  fee  simple,  or  to  execute  a  deed  in  terms  of  the  ineffectual  entail  of  1726. 

The  pursuer y  in  his  ccise^  argued  for  a  reversal,  that,  i .  According  to  a  sound  construction  of 
Lord  Lynedoch' s  trust  deed  and  codicils,  he  must  be  held  to  have  instructed  his  trustees,  in 
entailing  lands  purchased,  to  follow  the  Balgowan  entail  as  a  model,  and  to  insert  in  the  entail 
to  be  executed  by  them  the  same  conditions,  provisions,  and  clauses  prohibitory,  irritant,  and 
resolutive,  mutatis  mutandis^  as  those  which  were  contained  in  the  Balgowan  entail  2.  The 
trustees,  in  any  entail  to  be  executed  by  them,  were  bound  to  follow  these  instructions,  and  had 
no  discretion  conferred  upon  them  to  insert  conditions,  provisions,  or  clauses  irritant  and  resolu- 
tive, different  from  or  additional  to  those  contained  in  the  Balgowan  entail.  3.  The  Balgowan 
entail  having  been  found  defective  and  insufficient  in  the  irritant  clause  against  disponing  or 
alienating  the  lands,  the  only  entail  which  Lord  Lynedoch's  trustees  could  competently  execute 
would  not  be  effectual  as  a  strict  entail,  and  the  appellant  was  therefore  entitled  to  obtain  a  con- 
veyance to  the  lands  or  residuary  estate  in  dispute  in  fee  simple.  Brown  (Murray  McGregor's 
trustee)  v.  The  Bank  of  Scotland^  i  D.  251. 

The  respondents  answered,  that,  According  to  the  sound  construction  of  the  directions  given 
by  Lord  Lynedoch  to  his  trustees,  they  were  bound  to  execute  a  valid  and  strict  entail,  according 
to  the  law  of  Scotland,  of  the  lands  and  others  conveyed  to  them  in  trust,  and  were  not 
empowered  or  bound  to  make  them  over  to  the  appellant  in  fee  simple. 

Solicitor-General  (Bethell),  and  Rolt  Q.C.,  for  appellant. -This  is  not  the  case  of  an  executory 
trust,  where  you  must  mould,  as  it  were,  the  intention  of  the  testator,  but  it  is  the  case  of  an 
executed  trust,  where  he  has  himself  defined  exactly  the  nature  of  the  thing  to  be  done.  What 
he  directs  the  trustees  to  do  is  not  to  frame  an  original  deed,  but  to  follow  merely  the  details  of 
the  Balgowan  entail.  The  object  of  the  testator  was  to  make  both  estates  go  together  to  the 
same  line  of  heirs,  and  this  could  be  accomplished  only  by  executing  an  entail  the  same  in  its 
provisions  as  the  Balgowan  entail  The  clause,  "so  as  to  form  a  valid  entail,"  was  merely 
explanatory  of  what  the  testator  thought  he  had  already  done ;  it  was  surplusage,  or,  at  most,  an 
accessory  clause,  which  must  follow  the  principal  clause  which  preceded  it.  It  was  a  mere 
expression  of  the  supposed  legal  effect  of  a  deed  following  the  Balgowan  entail,  but  the  substance 
of  the  direction  was,  that  the  trustees  must  follow  that  entail  as  their  model.  The  proper  mode 
of  testing  the  true  meaning  of  the  trust  deed,  is  to  consider  what  the  testator  would  have  done  if 
he  had  proceeded  himself  to  carry  out  the  direction  the  day  after  the  deed  was  executed,  or  if 
the  trustees  had  proceeded  to  do  so  immediately  after  his  death.  They  would  certainly  have 
followed  to  the  letter  the  Balgowan  deed.  He  himself  followed  it  during  his  life  in  settling  the 
excambed  lands ;  and  the  Judges  to  whom  parliament  referred  the  matter,  previous  to  the  acts 
being  passed  authorizing  the  excambion,  gave  the  same  advice  that  the  Balgowan  deed  must  be 
followed.  Such  being,  then,  the  intention  of  the  testator,  and  the  effect  of  the  trust  deed,  how 
can  the  mere  fact  of  something  happening  ex  post  facto ^  viz.,  the  discovery  of  a  flaw  in  the 
Balgowan  entail,  alter  or  vary  the  meaning  of  the  trust  deed  ?  Besides,  the  trustees,  in  following 
the  Balgowan  entail,  would  still  satisfy  the  words  "  so  as  to  form  a  valid  entail" 

ELORD  Brougham. — Then  you  read  the  words  " so  as "  as  if  they  were  ''thereby  " ?] 
Lord  Chancellor. — You  say  in  effect,  that  though  the  entail  thus  executed  by  die  trustees 
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might  be  defective  in  some  one  point,  still  it  vould  be  effectual  in  many  other  respects,  and 
would  be  a  valid  entail  for  many  purposes  ?] 

Yes ;  it  is  a  mistake  to  say  that  an  entail  is  not  valid,  because  it  omits  some  one  irritant  and 
resolutive  clause. 

[Lord  Chancellor. — I  am  disposed  to  think  so  too,  for  if  I  leave  an  estate  to  ''A  and  the 
heirs  of  his  body,''  it  is  a  valid  entail  until  A  bar  it,  or  do  something  to  defeat  it.] 
[Lord  Brougham. — I  rather  think  a  Scotch  lawyer,  if  asked  what  a  valid  entail  was,  would 
not  reply — ^it  is  one  which  omits  to  fence  the  prohibition  against  selling.] 

The  question  is  not  what  a  lawyer  would  understand  by  the  phrase  '^  a  valid  and  effectual 
entail,"  but  what  the  testator  understood  by  it,  who  was  to  some  extent  his  own  conveyancer. 
The  cases  relied  on  by  the  other  side  are  cases  where  the  truster  gave  a  clear  direction  that  the 
settlement  was  to  be  a  strict  settlement  in  every  sense  of  the  word,  as  in  Stirling  v.  Stirling  s 
Trustees^  i  D.  130.  The  cases  as  to  executory  trusts  have  gone  too  far  in  England  in  moulding 
the  testator's  intention,  but  a  check  was  given  to  this  tendency  by  the  late  case  of  Egerton  v. 
Browniow,  4  H.  L.  Cas.  i. 

Lord  Advocate  (Moncreiff),  R,  Palmer  Q.C.,  and  Anderson  Q.C.,  for  the  respondents. — It  is 
the  law  both  of  England  and  Scotland,  that,  if  a  testator  direct  a  particular  object  to  be  attained, 
such  as  the  executing  of  an  entail,  the  Court  will  see  that  that  object  is  attained  in  the  best  and 
most  effectual  manner.  Here  the  primary  object  of  the  testator  was  the  making  of  a  valid  and 
effectual  entail.  To  that  general  object  all  that  he  directed  to  be  done  was  subordinate.  He 
indicated  the  Balgowan  entail  as  a  good  model  to  be  followed,  so  far  as  it  fulfilled  the  general 
intention. 

[Lord  Brougham. — If  the  testator  had  himself  proceeded  to  execute  an  entail,  instead  of 
leaving  it  to  his  trustees  to  do  so,  would  he  not  have  copied  the  Balgowan  entail  ?] 

It  does  not  at  all  follow  that  he  would. 
[Lord  St.  Leonards. — ^The  very  narrative  of  the  trust  deed  shews,  that  he  considered  the 
Balgowan  entail  valid,  and  he  himself  followed  it  in  settling  the  exchanged  lands  authorized  by 
the  acts  of  parliament.] 

The  contract  of  excambion  can  throw  no  light  on  the  intention,  as  shewn,  in  the  trust  deed,  for 
the  testator  was  necessarily  bound  to  settle  the  lands  which  he  had  acquired  in  exchange  in  the 
very  same  terms  as  those  under  which  he  formerly  held  the  entail.  It  is  well  settled  that  you 
cannot  go  into  extrinsic  evidence  to  explain  words  that  are  not  ambiguous. — Wigram,  on  Dis- 
covery. We  contend  there  is  no  mode  of  reading  the  trust  deed  except  as  directing,  that  the 
trustees  were  to  execute  a  valid  and  effectual  entail.  There  was  nothing  to  bind  the  trustees 
down  to  follow  the  letter  of  the  Balgowan  entail  The  testator  merely  threw  out  a  suggestion 
that  that  was  a  good  model,  but  the  trustees  might  have  used  their  discretion  in  following  it  or 
not  A  liberal  construction  must  always  be  given  to  instructions  of  this  kind  addressed  to 
trustees. — CampbelPs  Trustees  v.  Campbell^  14  S.  770;  Stirling  w,  Stirling's  Trustees,  i  D.  130; 
Sprotfs  Trustees  v.  Sprott,  6  S.  833 ;  Forrest s  Trustees  v.  Marline ,  8  D.  305 ;  Cuming,  10  S. 
804;  Duthie,  3  D.  616 ;  Stair  v.  Stair's  Trustees,  2  S.  205.  The  argument  of  the  other  side 
would  strike  out  the  words,  ''and  so  as  to  form  a  valid  entail,*'  as  of  no  meaning,  whereas  we 
hold  them  to  be  the  keystone  of  the  whole  deed. 

Sir  R,  Betkell  replied. — The  other  side  beg  the  question  when  they  assume  this  is  an  executory 
trust.  It  is  well  known,  when  there  are  general  words  followed  by  special  directions  in  a  will, 
the  latter  must  be  taken  to  be  the  exponent  and  measure  of  the  general  intention.  The  particular 
directions  are  substantive  and  independent,  and  are  not  to  be  sacrificed  to  general  language. 

Cur,  adv.  vult. 

Lord  Chancellor  Cranworth. — My  Lords,  this  is  an  appeal  against  an  interlocutor  of 
the  Lords  of  Session,  in  an  action  raised  by  Robert  Graham  of  Redgorton,  against  Robert 
Stewart  and  Sir  P.  M.  Threipland,  who  are  trustees  of  the  late  Lord  Lynedoch.  The  object  of 
the  action  was  to  obtain  a  declarator  establishing  the  fact,  that  the  pursuer  Mr.  Graham  is 
absolute  owner  in  fee  simple  of  certain  lands,  as  to  which  the  defenders  contend  that  he  is  only 
tenant  in  tail 

The  question  arises  upon  the  construction  which  is  to  be  put  upon  the  trust  deed  of  Lord 
Lynedoch,  which  is  in  the  nature  of  an  entail  executed  by  him,  directing  the  disposition  of  his 
lands  after  his  death.  It  is  a  trust  disposition  and  settlement  made  by  Lord  Lynedoch,  dated 
aoth  June  1821,  and  codicils,  dated  7th  March  and  4th  May  1838,  all  registered  in  the  Books  of 
Council  and  Session  on  the  30th  December  1843. 

The  facts  of  the  case  are  shortly  these : — In  1726  the  then  Mr.  Graeme  was  in  possession  of 
the  property  and  estates  of  Balgowan,  and  executed  certain  deeds  whereby  he  entailed  those 
estates,  as  he  supposed,  with  all  necessary  fetters,  in  strict  settlement.  Under  that  settlement, 
after  different  heirs,  whom  it  is  not  necessary  to  enumerate,  the  late  Lord  Lynedoch  became 
entitled,  as  heir  of  entail,  a  good  many  years  ago,  somewhere  towards  the  latter  part  of  the  last 
century,  in  1770,  or  thereabouts.    He  was,  I  think,  the  grandson  of  the  person  who  first  created 
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the  entail.  At  different  times  certain  of  the  lands  that  were  settled  were  sold,  and  others  substi- 
tuted in  their  place.  That  was  done  by  virtue  of  three  several  acts  of  parliament,  passed  in  1787, 
1805,  and  181 1. 

After  Lord  Lynedoch's  death  the  question  was  raised  as  to  the  validity  of  the  settlement,  and, 
not  to  trouble  your  Lordships  with  recapitulating  the  proceedings  which  took  place,  with  which 
your  Lordships  are  very  familiar,  eventually  it  was  established,  that  there  was  no  fetter  in  the 
settlement  which  restrained  alienation,  and  that,  consequently,  in  truth,  the  entail  was  invalid. 
— Murray  v.  Graham^  6  Bell  Ap.  441.  Subsequently  to  that  there  has  been  an  act  of  parlia- 
ment passed  very  recently,  enacting,  that  where  one  fetter  fails,  the  whole  entail  shall  fail, 
because,  in  truth,  if  you  want  to  get  rid  of  the  entail,  you  have  only  just  to  go  through  a  form, 
and  you  get  rid  of  the  effect  of  the  other  fetters.  You  might  charge  the  estate  with  debts  to  an 
unlimited  amount,  and,  in  fact,  that  was  the  design  with  which  the  act  of  parliament  was  fiassed, 
which  makes  one  fetter  being  broken  vitiate  the  entail  altogether.  That  has  not  much  bearing 
upon  the  present  case.  It  was  established,  finally,  that  under  that  deed  of  entail  of  1726,  Lord 
Lynedoch,  as  heir  of  entail,  was  in  truth  absolute  owner. 

Lord  Lynedoch,  by  his  trust  deed,  to  which  I  have  adverted,  made  in  182 1,  settled  his  estates, 
and  directed  them  to  be  disposed  of  in  a  variety  of  ways,  both  the  personal  and  the  real  estates, 
in  the  first  place,  for  the  payment  of  his  deathbed  and  funeral  expenses ;  secondly^  for  the  pay- 
ment of  his  just  debts ;  thirdly ^  to  pay  legacies  ;  ?cad,  fourthly ,  (and  this  gave  rise  to  the  present 
question,) "  that  after  fully  accomplishing  the  purposes  aforesaid,  if  any  of  my  lands  and  heritages 
before  disponed  shall  remain  unsold,  my  trustees  shall,  in  due  form  of  law,  dispone  and  convey 
the  same  to  the  heirs  of  entail  called  after  me,  in  and  by  a  certain  deed  of  entail  executed  by 
Thomas  Graeme,  sometime  of  Balgowan,  and  John  Graeme,  his  son,  dated  on  or  about  the  7th 
February  and  9th  June  1726,  and  recorded  in  the  Register  of  Tailzies  on  or  about  the  30th 
December  in  the  same  year,  under  all  the  conditions,  provisions,  and  clauses  prohibitory,  irritant, 
and  resolutive,  in  the  said  deed  of  entail  contained,  so  far  as  the  same  may  be  applicable,  and 
so  as  to  form  a  valid  and  effectual  entail,  according  to  the  law  of  Scodand." 

Now,  Lord  Lynedoch  having  died  seised  of  a  considerable  amount  of  real  estate,  and  of  per- 
sonal estate  which  became  vested  in  the  same  person,  the  question  arises — ^whether  the  pei^on 
who  has  taken  as  heir  of  entail  is  to  take  an  absolute  fee  simple ;  or  whether  it  is  to  be  taken  under 
the  fetters  of  a  strict  entail.   The  present  pursuer  contends,  that,  it  having  been  decided  that  the 
deed  of  1726  did  not  create  an  effectual  entail,  this  direction  was  substantially  a  direction  to  settle 
the  lands  of  which  he  was  seised  in  fee  simple,  or  which  might  be  purchased  with  the  residuary 
personal  estate,  in  the  same  way  as  the  deed  of  1726  had  settled  the  estates;  and  inasmuch  as 
that  settlement  gave  to  him  now  an  absolute  estate  in  fee  simple,  he  is  entitled  to  a  fee  simple  in 
the  lands  of  which  Lord  Lynedoch  was  seised  in  fee  simple,  or  which  were  purchased  by  the 
residuary  personal  estate,  and  with  that  view  he  instituted  the  present  action.     The  Court  of 
Session  held  that  that  was  not  the  true  construction  to  be  put  upon  the  language  of  this  trust 
deed  of  182 1,  for  that,  although  it  is  true  that  the  direction  was,  that  the  lands  of  which  he  was 
seised  in  fee  simple  were  to  go  to  the  heir  of  entail  "  under  all  the  conditions,  provisions,  and 
clauses,"  and  so  on,  contained  in  the  former  deed,  yet  there  were  superadded  the  words  —  "  And 
so  as  to  form  a  valid  and  effectual  entail,  according  to  the  law  of  Scotland;'*  and  if,  therefore, 
looking  only  to  the  conditions,  provisions,  and  clauses  contained  in  the  deed  of  1726,  there  is  any 
defect  (as  undoubtedly  there  is)  that  will  make  that  deed  not  a  valid  and  effectual  entail,  accord- 
ing to  the  law  of  Scotland.   The  learned  Judges  were  of  opinion  that  that  direction  would  include, 
that  those  restrictions  must  be  added  which  are  necessary  to  form  a  valid  and  eflfectual  entaiL 
That  was  the  opinion  of  the  majority  of  the  Judges  of  the  Court  of  Session.    They  determined 
that,  according  to  the  true  construction  of  the  deed  of  1821,  the  settlement  was  to  be  made  so  as 
to  create  a  valid  and  effectual  entail  according  to  the  law  of  Scotland.   The  question  now  comes 
to  be  decided  by  your  Lordships.    Now,  I  must  own,  that,  in  my  opinion,  the  conclusion  at  which 
the  Court  of  Session  arrived  was  a  perfectly  correct  one.    And  I  have  formed  that  opinion  upon 
grounds  extremely  simple,  and  which  may  be  very  shortly  stated.     I  take  it  to  be  a  canon  of 
construction,  that  you  are,  in  the  first  place,  in  construing  an  instrument,  to  strike  out  no  words 
that  are  sensible,  and  that  you  cannot  see  have  been  introduced  by  accident  or  inadvertence ; 
and  that  you  are  to  give  to  all  words  their  natural  meaning,  unless  there  is  something  in  the 
context,  or,  in  certain  cases,  in  external  circumstances,  to  shew  that  they  are  not  so  to  be  under- 
stood.    Now,  all  that  is  here  directed  is,  that  these  fee  simple  lands  are  to  be  settled  under  the 
conditions,  provisions,  and  clauses  prohibitory,  irritant,  and  resolutive,  in  the  former  deed  of 
entail.     If  that  had  been  all,  no  doubt,  inasmuch  as  that  former  deed  of  entail  had  the  omission 
of  an  irritant  clause,  whereas  it  was  necessary  that  there  should  be  an  irritant  clause  in  order  to 
make  the  entail  valid,  the  contention  of  the  pursuer  would  have  been  right,  and  he  would  have 
been  entitled  to  the  fee  simple.    But  the  testator,  having  directed  that  the  deed  was  to  be  framed 
with  all  the  conditions,  provisions,  and  clauses  in  the  former  deed,  goes  on : — "  And  so  as  to  form 
a  valid  and  effectual  entail,  according  to  the  law  of  Scotland."    The  Court  of  Session  held,  that 
you  have  no  more  right  to  strike  out  those  words  than  to  strike  out  the  former  words;  that  the 
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two  are  perfectly  consistent ;  that  you  may  make  the  settlement  subject  to  all  the  conditions, 
provisions,  and  clauses  prohibitory,  irritant,  and  resolutive,  contained  in  the  deed  of  entail  of 
1726,  and  you  may  do  that,  so  as  to  make  a  valid  and  effectual  entail,  according  to  the  law  of 
Scotland.  What  difficulty  is  there  in  that  ?  Here  are  two  directions  given,  the  first  is,  that  all 
the  clauses  in  the  former  deed  shall  be  inserted ;  and  the  other  is,  that  the  settlement  shall  be 
made  "a  valid  and  effectual  entail,  according  to  the  law  of  Scotland."  You  do  that  by  taking 
all  the  clauses  and  conditions  of  the  former  deed,  some  of  which  may  not  be  necessary  for  a  valid 
entail,  as,  for  example,  taking  the  name  and  arms.  That  was  not  necessary  for  a  valid  and 
effectual  entail ;  and  again,  in  the  case  of  a  female  succeeding  taking  the  name  of  the  family, 
that  was  not  necessary  for  a  valid  entail ;  and  all  that  was  to  be  inserted  in  this  deed,  and  they 
are  to  do  this  so  as  to  form  a  valid  entail.  Now  it  appears  to  me,  upon  that  very  short  g^round — 
that  the  words  are  to  have  their  natural  meaning,  and  that  you  are  to  strike  out  none,  if  it  be 
possible  to  give  effect  to  all — the  Court  of  Session  have  arrived  at  a  perfectly  correct  con- 
clusion. 

My  Lords,  in  the  course  of  the  argument  it  was  strongly  pressed  that  this  could  not  have  been 
the  meaning  of  Lord  Lynedoch,  because  he  certainly  supposed  that  the  deed  of  1726  created  a 
valid  entail,  and  that  therefore  he,  supposing  that  that  was  a  valid  entail,  must  be  taken  to  have 
understood,  when  he  directed  these  lands  to  be  settled  according  to  that  deed,  ''  and  so  as  to 
form  a  valid  and  effectual  entail,"  that  he  was  only  adding  words  that  were  superfluous,  and 
that  no  real  meaning  was  to  be  attributed  to  them,  but  that  they  were  entirely  tautologous.  And 
to  shew  that  that  was  his  idea,  we  were  referred  to  certain  matters  which  had  taken  place  in 
Lord  Lynedoch's  lifetime,  which  I  will  shortly  advert  to,  but  with  the  observation^  that  I  reserve 
my  opinion  as  to  how  far  they  can  have  any  legitimate  bearing  upon  the  question  before  your 
Lordships. 

It  appears  that  in  1787,  Lord  Lynedoch  being  then  heir  of  entail  in  possession,  and  having 
other  fee  simple  lands  of  his  own,  obtained  an 'act  of  parliament  enabling  him  to  evacuate  the 
entail  as  to  certain  portions  of  the  lands  that  had  been  included  in  the  settlement  of  1726,  and 
to  substitute  for  them  some  of  the  lands  of  which  he  was  seized  in  fee  simple,  upon  the  ground 
that  the  lands  which  were  to  be  evacuated  were  less  conveniently  situated  for  the  bulk  of  the 
property  than  those  which  he  proposed  to  substitute  for  them.  For  that  purpose  he  obtained  an 
act  of  parliament,  which  proceeded  in  this  way  :  It  recited  the  original  entail,  and  then  ''that 
the  following  lands,  lying  within  the  county  of  Perth,  contiguous  to  the  principal  part  of  the 
entailed  estate,  have  been  from  time  to  time  purchased  by  Thomas  Graham  and  his  ancestors, 
ai>d  now  belong  to  him  in  fee  simple,  which  are  altogether  of  the  yearly  value  of  j£i242  sterling, 
and  that  the  following  lands  comprised  in  the  deed  of  entail  lie  discontiguous,  and  are  of  less 
value."  The  value  is  given,  and  then  it  says — "  that  Thomas  Graham  had  proposed,  and  all 
the  other  heirs  of  entail  were  willing  and  desirous  that  in  lieu  and  place  of  the  discontiguous 
lands  the  others  should  be  substituted."  Then  power  is  given  to  him  to  proceed  under  the  act 
of  parliament, ''  and  apply  summarily  by  petition  to  the  Court  of  Session,  and,  with  their  direc- 
tion, to  execute  a  deed  of  settlement  of  those  lands,  to  go  in  the  same  way,  and  under  all  the 
conditions,  provisions,  declarations,"  and  so  on,  ''contained  in  the  old  deed."  Now  it  is  said 
that  that  shews  that  he  understood  this  deed  to  create  a  valid  entail.  If  this  were  a  matter 
before  a  jury,  and  I  were  to  decide  it,  I  should  say  that  great  weight  is  to  be  attributed  to  this 
fact  I  should  say,  very  likely  he  did  so  understand  it.  But  my  doubt  is,  whether  it  has  any 
bearing  upon  the  question.  No  doubt,  whether  he  did  or  did  not  believe  so,  the  fact  is,  that 
when  the  thing  was  to  be  done,  all  he  did  was  to  substitute  certain  fee  simple  lands  for  certain 
entailed  lands,  whether  effectually  entailed  or  not. 

Precisely  the  same  proceeding  took  place  in  1805,  and  again  in  181 1.  It  was  pointed  out  that 
the  language  in  the  act  of  181 1  was  somewhat  stronger  than  that  of  the  other  acts,  inasmuch  as 
the  lands  which  were  directed  to  be  substituted  were  to  be  "  in  the  form  of  a  strict  entail,  and 
under  all  the  conditions,  provisions,  declarations,  limitations,  and  irritancies,  limited,  and  so  on, 
by  the  aforesaid  deeds  of  entail,  in  so  far  as  the  same  are  now  subsisting,  or  capable  of  taking 
effect,  which  settlement  and  entail  shall  be  so  framed  as  to  bind  the  said  Thomas  Graham  or 
other  person  executing  the  same,  as  well  as  the  succeeding  heirs  of  entail,"  When  in  conformity 
with  that  the  deed  was  made,  merely  following  the  deed  of  1726,  that  was  relied  upon  as  shewing 
that  these  parties  must  have  understood  that  that  deed  created  an  effectual  entail,  and  the  more 
so,  as  when  that  deed  was  made  in  pursuance  of  that  direction  in  the  act  of  parliament,  it  was 
made  a  few  days  before  the  trust  deed,  the  construction  of  which  is  now  before  your  Lordships. 
It  began  in  this  way — "  Considering  that  Thomas  Graeme,  sometime  of  Balgowan,  now  deceased, 
did,  in  and  by  a  certain  deed  of  entail  executed  by  him  and  John  Graeme,  his  son,  which  is  dated 
the  7th  February  and  9th  June  1726,  and  duly  recorded  in  the  Register  of  Entails  kept  at 
Edinburgh  upon  the  30th  December  in  the  same  year,  settle  and  secure,  by  way  of  strict  entail, 
his  lands  and  barony  of  Balgowan  and  others,  in  the  county  of  Perth."  Then  Lord  Lynedoch 
goes  on  and  settles  these  substituted  lands.  That  was  only  a  few  days  before  this  trust  deed 
was  made.    That,  it  is  contended,  is  conclusive  evidence  to  shew  that  he  supposed  that  the  deed 
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of  1 726  was  a  valid  deed  of  entail,  and,  consequently,  that  all  he  was  called  upon  to  do  was  to 
make  a  deed  in  conformity  with  it. 

Now,  my  Lords,  supposing  that,  as  a  conclusion  of  fact,  that  is  a  conclusion  to  which  it  would 
be  reasonable  to  arrive,  what  I  venture  respectfully  to  suggest  to  your  Lordships  is,  that  that  is 
not  a  matter  which  you  can  take  into  consideration  at  all.  Where  the  settler,  the  testator,  or  tbe 
maker  of  the  deed,  has  used  words  that,  in  themselves,  are  perfectly  clear  and  unambiguous,  you 
have  no  right  to  go  into  extrinsic  evidence  to  shew  how  he  understood  these  words.  Thai 
doctrine  has  been  so  very  often  considered  of  late  years,  that  it  would  be,  I  think,  mere  pedantry 
to  go  through  the  cases  on  the  subject.  I  merely  allude  to  one  which  concluded  the  question  in 
your  Lordships'  House.  It  was  a  case  of  the  very  strongest  description.  I  allude  to  the  case  of 
Mr,  Oxenden^  {Doe  d.  Oxenden  v.  Chichester ^  4  Dow,  65,)  in  which,  having  an  estate,  the  largest 
portion  of  which  was  situate  at  a  certain  place  called  Ashton,  but  other  estates  situate  10 
adjoining  parishes,  he  was  in  the  habit  of  always  speaking  of  his  estate  as  '^  my  Ashton  estate.'* 
He  kept  his  books  in  that  way,  and  his  stewards  kept  them  in  that  way,  and  whether  an  estate 
was  in  the  parish  of  Ashton  or  not,  (it  did  not  appear  to  him  the  least  material,)  he  called  it 
his  Ashton  estate,  and  in  his  will  he  said,  '^  I  give  all  my  lands  in  Ashton."  In  the  yirsi  place, 
it  was  held  that  that  meant  ''all  my  lands  at  Ashton  ;*'  but  after  the  case  had  gone  through 
all  the  Courts,  and  eventually  had  been  brought  here,  Lord  Eldon,  in  concurrence  with  all  the 
Judges,  Gibbs,  C.J.,  expressing  the  opinion  of  the  Judges,  came  to  the  clear  conclusion,  that 
it  was  an  expression  which  admitted  of  no  doubt  whatever  upon  the  face  of  it,  and  that  yon 
could  not  admit  extrinsic  evidence  to  shew  that  the  person  using  words  which  have  a  plain 
meaning,  was  in  the  habit  of  using  them  in  a  different  sense  from  that  which  was  their  ordinary 
meaning ;  that  the  expression  itself  was  simply  to  be  looked  to,  and,  consequently,  nothing 
passed  by  the  devise  except  so  much  of  the  lands  as  were  situate  in  Ashton.  That  was  carrying 
the  case  to  the  greatest  possible  extent,  and,  as  it  seems  to  me,  must  govern  the  present  case. 
The  appellant  contends,  that  Lord  Lynedoch  must  have  understood  that  these  words  which 
were  added  were  unnecessary,  and  that,  if  they  had  been  omitted,  the  object  would  have  been 
effected  without  them,  but  he  has  fortunately,  for  that  which  was  his  object,  introduced  these 
words ;  and,  I  think,  without  infringing  upon  the  rules  that  govern  the  doctrine  as  to  the 
admission  of  evidence  to  explain  words,  your  Lordships  are  not  at  liberty  to  look  to  extrinsic 
evidence  in  order  to  see  what  he  meant,  in  direct  violation  of  the  precise  terms  he  has  used. 

These  are  the  short  grounds  upon  which  it  appears  to  me  that  the  Court  below  have  come  to 
a  correct  conclusion.  The  grounds  upon  which  they  proceeded  were,  that  there  is  nothing 
inconsistent  in  the  two  directions  ;  that  it  was  quite  right  to  direct  that  the  deed  should  contain 
all  the  provisions  of  the  former  deed ;  and  that  it  was  consistent  with  that  to  say  that  it  should 
be  done,  so  as  to  form  a  valid  and  effectual  entail,  according  to  the  law  of  Scodand  ;  that  that  is 
a  direction  which  may  be  easily  and  effectually  executed  ;  and  that  even  if  you  imagine  that  Lord 
Lynedoch  had  a  different  intention,  you  cannot  collect  that  intention — you  are  not  at  liberty  to 
look  to  external  circumstances  ;  but  you  must  be  guided,  not  by  what  you  suppose  from  external 
circumstances  was  his  intention,  where  you  can  ascertain  what  is  the  intention,  that  the  plsiin 
language  which  he  has  used  clearly  expresses.  Upon  these  grounds  I  move  your  Lordships  to 
affirm  the  interlocutor  of  the  Court  below. 

Lord  Brougham. — My  Lords,  after  some  hesitation  during  the  argument,  I  have  come  to 
be  of  the  same  opinion  as  my  noble  and  learned  friend.  It  is  in  vain  to  speculate  upon  what 
Lord  Lynedoch  himself  would  have  done,  had  he  been  the  party  to  frame  the  instrument  himself, 
and  to  make  the  entail,  instead  of  only  giving  instructions  to  his  trustees  to  make  that  entail 
We  cannot  speculate  upon  that  Probably,  and,  I  may  say,  very  likely  had  he  done  so  himself, 
he  would  have  taken  the  course  which,  it  is  said,  would  have  been  sufficient,  according  to  his 
understanding  of  the  law,  as  it  then  was  before  the  decision  of  your  Lordships'  House,  finding 
the  fencing  clauses  of  the  old  entail  of  1726  insufficient — ^it  is  very  likely  that  he  himself, 
considering  those  clauses  to  be  sufficient,  might  have  made  the  entail  with  those  clauses,  snd 
possibly  with  no  alteration  in  them,  and  possibly  with  no  addition  to  them.  I  cannot  speculate 
upon  that,  any  more  than  I  can  speculate  upon  what  he  probably  would  have  done — nay,  I 
would  say,  upon  what  it  is  quite  certain  that  he  would  have  done,  if  not  only  he  had  been  the 
party  to  make  the  entail  himself,  instead  of  only  directing  it  to  be  made,  but  if  he  had  made  it 
with  the  knowledge  of  what  subsequently  passed,  namely,  that  that  entail  was  invalid.  I  have 
no  doubt  whatever,  that  if  such  had  been  his  knowledge,  if  he  had  been  aware  that  that  old  deed 
of  entail  of  1726  was  invalid,  he  would  not  have  adopted  those  clauses,  but  would  have  drawn 
the  deed  so  as  to  constitute  a  valid  and  effectual  entail  But  I  can  speculate  neither  upon  the 
one  nor  the  other  of  those  suppositions.  I  must  look,  and,  in  my  opinion,  I  am  bound  only  to 
look  at  what  he  really  did. 

Now  I  cannot  get  over  the  argument,  which  appears  to  have  had  weight  with  the  majority  of 
the  learned  Judges  in  the  Court  below,  as  it  has  with  my  noble  and  learned  friend,  that  in  order 
to  reverse  this  judgment,  and  agree  with  the  minority  of  those  learned  Judges,  you  must  really 
strike  out  that  very  essential  part  of  the  fourth  proviso,  beginning  with  the  word  "and" — ^**and 
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so  as  to  form  a  valid  and  effectual  entail,  according  to  the  law  of  Scotland.''  We  cannot  do  that 
We  have  no  right  to  strike  out  these  words,  for  he  qualifies  it  or  he  extends  it  (I  care  not  which) 
by  adding  those  words.  He  says  you  are  to  make  the  entail  under  all  the  conditions,  provisions, 
and  clauses  in  the  said  deed  of  entail  contained ;  and  not  only  does  he  say  so  without  adding 
"  and  none  other,*'  or  without  adding  "  allenarly,"  or  any  other  words  that  would  restrict  the 
trustees  to  those  very  clauses,  and  prevent  them  from  adding  to  or  altering  those  clauses,  but  he 
adds,  ''and  so  as  to  form  a  valid  and  effectual  entail.''  It  is  not  ''so  as  to  form  a  valid  and 
effectual  entail,"  for  then  the  argument  might  arise,  which  I  see  appears  to  have  had  great 
weight  with  that  very  learned  Judge,  Lord  Cunninghame — a  most  excellent  lawyer,  no  doubt, 
and  great  conveyancer — but  this  is  really  not  a  question  of  the  Scotch  law  of  entail,  or  Scotch 
conveyancing.  It  is  a  question  upon  the  construction  of  this  instrument  in  the  words  in  which 
it  is  now  before  us.  His  Lordship  appears  to  have  thought,  that  if  the  word  "and"  had  not 
been  there,  but  only  "so  as  to  form  a  valid  entail,"  &c.,  those  latter  words  would  have  been 
what  he  and  the  other  Judges,  in  the  course  of  the  argument,  have  termed  merely  exegetical 
or  explanatory,  and  would  have  served  to  indicate  that  that  was  Lord  Lynedoch's  own  opinion 
or  his  own  impression  as  to  what  would  be  the  effect  of  making  an  entail  with  those  clauses. 
My  Lords,  I  have  great  doubts  whether  I  could  say  so,  even  if  the  material  word  "and"  had 
not  been  inserted,  but  with  that  word  "  and  "  I  really  can  entertain  no  reasonable  doubt  what- 
ever, that  we  are  bound  to  take  them,  not  merely  as  indicating  what  Lord  Lynedoch's  opinion 
was  of  the  effect  that  would  be  given  to  those  clauses  in  law,  if  those  clauses  were  put  in  the 
deed  without  any  alteration,  and  without  any  addition,  but  that  we  are  to  go  a  step  further,  and 
to  hold,  as  the  Court  below  have  held,  that  he  gives  a  direction  (whether  under  the  influence  of 
a  legal  error  or  not  I  will  not  inquire)  to  insert  all  those  clauses,  and  to  form — he  does  not 
say  "to  form  thereby  " — but  "  to  form  a  valid  and  effectual  entail."  I  agree  therefore  with  the 
Court  below,  that  this  clause  cannot  be  rejected,  occurring,  as  it  does,  not  only  in  the  first  part, 
but  repeated  again  in  a  subsequent  part  of  the  deed ;  but  that  the  words,  taken  literally,  and 
taken  in  the  sense  which  only  can  be  given  to  them,  in  my  opinion  compel  the  trustees  to  make 
a  valid  and  effectual  entail,  according  to  the  law  of  Scotland. 

Lord  St.  Leonards. — My  Lords,  this  case  was  decided  in  the  Court  below  by  three  Judges 
against  two.  I  am  of  opinion  with  the  minority,  and  think  that  the  decision  of  the  Court  ought 
to  be  reversed.  The  facts  previously  to  the  settlement  executed  by  Lord  Lynedoch  are  simply 
these — that  the  estate  was  settled  according  to  the  law  of  Scotland  in  1726,  by  a  deed  intended 
to  be,  no  doubt,  a  strict  entail,  and  which  was  a  strict  entail,  according  to  the  forms  of  the  law 
of  Scotland  at  that  time,  except,  as  it  ultimately  appeared,  that  there  was  one  of  the  fetters  not 
sufficiently  fenced,  namely,  that  against  selling,  which  would  therefore  enable  the  heir  of  entail, 
by  going  through  a  form,  to  avoid  the  settlement  in  question. 

Now,  at  the  time  the  settlement  was  made,  of  course  it  was  considered  a  perfect  settlement, 
and  for  a  very  long  period  after  that  time,  for  upwards  of  a  century,  it  was  deemed  a  very  good 
settlement.     It  never  occurred  to  the  mind  of  any  man  that  there  was  a  defect  in  the  settlement. 

Lord  Lynedoch  himself  had  obtained,  from  time  to  time,  portions  of  the  fee  simple  property 
which  were  contiguous  to  the  principal  estates,  and  which  he  thought  of  great  importance  to  be 
attached  to  them  for  the  purpose  of  joint  holding.  He  accordingly  obtained  three  several  acts 
of  parliament  for  the  purpose  of  enabling  him  to  take  in  exchange  outlying  parts  of  the  settled 
estates,  in  return  for  particular  portions  of  land  which  he  himself  possessed,  and  which  were 
contiguous  to  and  desirable  to  be  held  with  the  settled  estates.  Now  if  anybody  had  imagined 
at  that  time  that  there  was  a  defect  in  the  fetters  of  the  entail,  of  course  the  expense  of  those 
acts  of  parliament  would  have  been  saved,  and  Lord  Lynedoch  himself  would  in  another  way 
have  effected  those  several  alterations  by  annexing  the  three  different  estates  at  the  three 
different  periods  when  the  acts  of  parliament  were  passed,  so  as  to  save  the  whole  expense  and 
machinery  of  those  acts. 

Now  the  acts  of  parliament  themselves  were  very  strongly  framed.  The  first  was  in  these 
words  : — "  Lord  Lynedoch  was  authorized  to  apply  by  petition  to  the  Court  of  Session  in  Scot- 
land, with  their  direction  and  approbation,  to  grant  and  execute  a  disposition  of  the  fee  simple 
lands  in  such  form  and  manner  as  shall  appear  to  the  Judges  of  the  Court  proper  for  effectually 
settling  and  securing  the  said  lands  and  estates,  free  of  all  debts  and  incumbrances,  upon  the 
said  Thomas  Graeme,  and  the  other  persons  and  the  heirs  of  entail  called  by  the  aforesaid  deed 
of  entail,  in  the  same  form  of  a  strict  entail."  The  Judges  at  that  time  were  of  opinion  that  the 
proper  mode  of  effecting  the  settlement  of  these  estates  was  to  setde  them  exactly  in  the  very 
words  of  the  settlement  of  1726. 

In  the  later  act  of  parliament  of  181 1,  the  direction  was  still  more  singular.  It  was  "to  grant 
and  execute  a  disposition  of  the  aforesaid  lands,  in  such  form  and  manner  as  shall  appear  to  the 
Judges  of  the  Court,  in  either  division  thereof,  proper  for  effectually  settling  and  securing  the 
said  lands  and  estates,  free  of  all  debts  and  incumbrances,  upon  the  said  Thomas  Graeme,  and 
the  other  persons  and  heirs  of  entail ;''  then  came  these  words — "called  to  the  succession  in 
the  said  herein  before  in  part  recited  deeds  of  entail,  executed  by  the  said  Thomas  Graeme 
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and  John  Graeme,  his  son,  and  by  the  said  Thomas  Graeme,  now  of  Balgowan,  respectively,  in 
the  form  of  a  strict  entail,  and  under  all  the  conditions,  provisions,  declarations,  limitations,  and 
irritancies,  limited,  provided,  mentioned,  expressed,  and  declared  by  the  aforesaid  deeds  of 
entail,  in  so  far  as  the  same  are  now  subsisting  or  capable  of  taking  effect,  which  settlement  and 
entail  shall  be  so  framed  as  to  bind  the  said  Thomas  Graeme  or  other  person  executing  the  same, 
as  well  as  the  succeeding  heirs  of  entail.''  If  anything,  therefore,  in  words,  could  have  directed 
the  making  an  effectual  entail,  it  would  have  been  the  words  which  I  have  just  read. 

But  there  was  also  a  clear  intention  expressed,  which  was  to  convey  these  estates  to  the  ases 
of  the  deed  of  1726.  These  deeds  are  all  recited  in  the  trust  settlement  of  Lord  Lynedoch,  upoD 
which  the  House  now  has  to  decide  ;  and,  therefore,  this  is  not  a  question  as  to  how  far  you  may 
go  into  extrinsic  circumstances  by  collateral  evidence,  in  order  to  place  yourselves  in  the  sitaa- 
tion  in  which  the  testator  or  granter  stood  at  the  time  that  he  directed  the  settle  nent  to  be  made ; 
because  upon  the  very  face  of  the  settlement  those  different  dispositions  and  instruments  are 
stated,  and  consequently  you  are  entitled  to  look  at  them,  not  for  the  purpose  of  striking  out 
these  words — I  disclaim  any  such  intention — nor  for  the  purpose  of  giving  to  them  a  meaning 
which  they  will  not  admit  of ;  but  for  the  purpose  of  enabling  you  to  ascertain  the  sense  in  which 
ambiguous  words  were  used  by  the  testator  in  the  clause  in  question. 

Now,  so  far  it  is  perfectly  clear,  that  it  was  the  great  object  of  Lord  Lynedoch's  life  to  annex 
to  the  family  estate  all  the  portions  of  the  estate  which  he  acquired,  and  which  were  desirable  to 
be  held  with  the  family  estate  ;  and  ignorant  as  he  was  that  there  was  any  defect  in  the  settI^ 
ment  of  1726,  he  took  that  deed,  as  a  matter  of  course,  as  his  guide.  That  was  his  model ;  that 
was  the  thing  to  which  he  referred,  and  he  meant  the  estates  to  go  with  the  principal  estate. 
The  principal  estates  were  not,  as  he  considered,  within  his  power,  but  they  were  strictly  settled 
by  the  deed  of  1726.  He  could  therefore  have  but  one  intention,  and  that  was,  that  as  those 
estates  were  to  go  with  the  principal  estates,  they  should  go  according  to  the  settlement  of  the 
principal  estates  ;  and  there  was  no  other  way  in  which  they  could  go  with  the  principal  estates, 
except  by  being  annexed  to  those  estates  according  to  and  under  that  settlement. 

Let  us  suppose  this  case,  that  immediately  after  Lord  Lynedoch's  death  there  had  been  a 
settlement  executed — that  the  Judges  had  to  settle  the  estates,  how  would  they  have  sctded 
them  ?  They  would  clearly  have  settled  them  according  to  the  settlement  of  1726.  No  one 
doubts  that.  According  to  the  extent  of  the  knowledge  of  the  law  possessed  by  every  pro- 
fessional man  in  Scotland,  from  the  highest  to  the  lowest — every  agent,  every  advocate,  every 
Judge — ^all  the  parties  concurred  in  the  construction  of  the  settlement  of  1726,  that  it  was  a 
binding  and  legal  settlement  according  to  the  law  of  Scotland,  with  sufficient  irritant  and  reso- 
lutive clauses  to  carry  the  estate,  so  far  as  the  act  of  1685  would  allow  any  estate  to  be  carried. 
Then  the  whole  difficulty  has  arisen,  not  upon  what  those  words  would  authorize  you  to  do, 
because  when  you  are  talking  of  striking  out  the  words,  as  I  have  said  already,  I  utterly  disclaim 
any  such  intention.  I  disclaim  the  intention  not  merely  of  striking  out  the  words,  but  of  putting 
a  forced  and  unnatural  construction  upon  them.  If  the  words  do  not  bend  to  what  was  clearly 
the  intention  of  the  testator,  of  which  I  have  no  doubt,  then  let  no  effect  be  given  to  them.  But 
the  words  cannot  be  so  exceedingly  difficult  to  manage,  if,  as  in  the  case  I  am  now  putting, 
supposing  that  the  Judges  of  Scotland — ^the  whole  weight  of  knowledge  of  Scotland,  in  point 
of  law — had  been  brought  to  bear  upon  this  settlement  immediately  after  the  death  of  Lord 
Lynedoch,  they  would  have  agreed  that  the  words  would  have  authorized  a  settlement  to  the  very 
uses  of  the  settlement  of  1726.  The  words  cannot  be  of  a  nature  that  will  not  admit  of  that 
construction,  if  that  is  the  construction  which  all  Scotland — the  Judges,  and  the  bar — would 
have  agreed  in. 

Then  some  person  discovers  that  there  was  a  defect  in  this  settlement ;  but  what  was  that 
defect  ?  It  was  not  a  defect  arising  out  of  the  natural  construction  or  the  proper  construction 
of  this  settlement  of  1726  ;  by  no  means.  But  the  Courts  of  Law  in  Scodand,  aided  by 
this  House,  have  taken  the  same  view  of  the  Statute  of  1685  which  our  Courts  of  ''Law  here 
took  of  the  Statute  tie  donis,  that  is,  setting  their  minds  against  the  strictness  of  entail,  which 
was  allowed  by  the  Statutes,  and  being  desirous  of  throwing  lands  into  the  general  commerce 
of  the  country,  made  a  forced,  unnatural,  and,  I  may  say,  without  offence,  an  improper 
construction  of  these  instruments^  in  order  to  avoid  the  instruments  and  to  defeat  the  fetters,  and 
to  throw  the  property  for  general  purposes  into  circulation.  But  that  was  not  their  natural 
construction  ;  and  when  the  point  was  raised  with  regard  to  this  deed,  the  Lord  Ordinary  was  of 
opinion  that  the  fetters  were  good.  When  it  went  to  the  First  Division  they  called  in  all  the 
Judges  of  Scotland,  and  they  were  consulted  upon  it,  and  there  was  a  majority  of  opinion  that 
the  fetters  were  not  good.  Then  it  went  to  the  Second  Division,  and  what  became  of  it  then? 
The  Judges  were  equally  divided.  There  never  was  a  point,  therefore,  open  to  more  doubt 
The  construction  put  upon  the  settlement  of  1726  turned  upon  a  mere  quibble,  a  mere  playing 
with  words.  It  was  not  carrying  the  intention  into  effect,  but  defeating  the  intention.  That  was 
the  great  object  of  the  course  of  decision,  but  it  is  a  course  of  decision  adopted  in  no  other  case. 
And  what  does  it  prove  1    It  proves  that  the  Courts  of  Scotland,  supported  by  this  House,  as  a 


1855.]  GRAHAM  V,  STEWART.     [Z.  St  Leonards's  opinion.'l     567 

judicial  tribunal,  will  not  go  out  of  their  way  to  encourage  fetters,  but,  on  the  contrary,  that  they 
will  go  out  of  their  way  in  order  to  put  a  forced  construction  upon  an  instrument,  with  a  view  to 
fetters  being  defeated. 

How  has  that  been  followed  up  by  the  legislature  itself.?  Why,  by  the  act  of  parliament, 
which  says,  that  if  there  is  one  fetter  in  an  entail  not  sufficiently  fenced,  the  whole  entail  shall 
be  void.  That  is  strong  legislation  ;  but  it  is  a  strong  approbation  of  the  course  which  had  been 
taken  by  the  legal  tribunals.  Their  object  has  been  that  which  has  been  ultimately  accomplished 
by  the  legislature  to  avoid  fetters  of  every  possible  construction,  not  to  look  at  the  intention, 
but  to  look  and  see  whether  it  is  possible,  upon  a  mere  construction  of  words,  to  get  rid  of  the 
fetters,  and  so  to  enable  the  parties  to  defeat  the  entail 

Now  it  was  stated  by  my  noble  and  learned  friend  on  the  woolsack — ^and  it  does  sound  some- 
what odd,  that  you  are  now  asked  to  convey  this  estate  to  this  gentleman  in  fee  simple,  when  a 
strict  entail  was  intended — that  it  does  not  depend  upon  the  settlement,  but  upon  the  act  of 

Earliament,  that  the  intention  is  not  an  element  to  be  looked  to  in  this  case.  You  are  not  at 
berty,  in  construing  this  settlement,  to  look  at  the  act  of  parliament  at  all.  The  act  of  parlia- 
ment acts  upon  this  settlement  as  it  does  upon  all  other  settlements.  This  settlement,  therefore, 
let  it  be  made  in  whatever  form  it  may,  must  submit  in  all  things,  just  like  other  settlements,  to 
the  act  of  parliament,  but  not  to  a  greater  extent.  It  is  an  element,  but  not  an  element  in  the 
discussion  of  this  case.  The  settlement  is  the  subject  of  the  act  of  parliament,  and  the  act  of 
parliament  will  act  upon  it  just  as  upon  any  other  settlement,  but  not  in  a  higher  degree  or  in  a 
different  manner. 

Now  if  we  were  to  look  at  this  case  as  it  stood,  irrespective  of  the  discovery  of  this  blot,  I  take 
it  to  be  perfectly  clear,  that  we  should  have  directed  the  settlement  to  bejnade  according  to  the 
settlement  of  1726  ;  and  I  take  it  to  be  clear,  that  if  the  settlement  had  been  so  made,  no  sub- 
sequent discovery  of  the  blot  in  the  settlement  of  1726  could  ever  have  enabled  any  Court  of 
Justice  or  this  House  to  have  reformed  that  settlement,  but  the  subsequent  settlement,  like  the 
original  settlement,  must  have  stood  precisely  as  it  was  formed.  Now  the  real  difficulty  here,  as 
it  appears  to  me,  arises  from  this,  that  two  things  are  confounded.  In  point  of  fact,  the  thing 
which  is  the  wrong  to  be  complained  of,  as  it  turns  out,  and  which  the  testator  Lord  Lynedoch 
would  have  liked  to  have  had  corrected,  if  he  had  known  of  it,  was  not  the  settlement  which,  in 
my  view,  his  own  deed  authorized,  but  the  settlement  of  1726.  There  xsiht  corpus  delicti;  there 
is  the  mischief.  It  is  not  in  the  direction  to  make  a  settlement  in  conformity  with  the  original 
settlement,  but  it  is  in  the  original  settlement  itself.  Nobody  knew  of  that  blot ;  and  that  Lord 
Lynedoch,  by  the  words  which  I  will  presently  refer  to,  meant  to  correct  that  or  to  vary  it  in  any 
manner,  I  cannot  satisfy  myself.  My  Lords,  most  unwilling  as  I  am  to  differ  from  my  noble 
and  learned  friend  on  the  woolsack,  I  have  not  come  to  this  conclusion  without  the  deepest 
consideration,  and  repeatedly  turning  the  case  over  in  my  mind.  I  am,  however,  perfectly 
satisfied  that  it  is  not  possible  to  come  to  any  other  conclusion,  looking  to  what  the  mtention 
was.     The  fault  is  in  the  original  settlement,  of  which  nobody  complains. 

Now  it  is  a  very  strong  circumstance,  and  I  am  entitled  to  look  at  these  circumstances.  We 
are  bound  to  look  at  the  circumstances  of  the  original  settlement,  because  here  it  is  no  question 
as  to  extrinsic  evidence  ;  these  settlements  are  recited  and  made  evidence  upon  the  face  of  the 
instrument  itself.  Eight  days  before  this  trust  settlement.  Lord  Lynedoch  conveyed  over  this 
estate  to  the  uses  of  the  setdement  of  1726.  Now,  if  Lord  Lynedoch  had  himself  included  the 
estates  now  in  quesdon  in  that  setdement,  or  if  he  himself  had  executed  a  separate  settlement  of 
that,  or  of  any  other  part  of  his  property — if,  instead  of  the  testamentary  disposition  of  1821,  he 
himself  had  executed  his  own  purpose — if  he  had  not  left  it  to  the  trustees  to  make  the  settle- 
ment, but  had  himself  made  the  very  settlement  which  he  directed  the  trustees  to  make,—  I  ask, 
can  any  one  doubt  what  would  have  been  the  settlement  that  Lord  Lynedoch  would  have  made 
of  those  estates  ?  The  answer  is  clear,  that  from  all  that  appears,  with  all  the  knowledge  he  had, 
we  are  entitled  to  say  that  in  this  case  he  would  have  followed  the  settlement  of  i%?6,  upon  the 
belief,  which  everybody  entertained,  that  that  was  a  perfect  settlement.  Clearly  he  would  have 
acted  upon  that,  as  he  did  on  all  the  other  settlements.  It  would  not  have  altered  his  intention, 
nor  could  it  have  altered  the  settlement  which  was  made  by  him.  So  far,  I  think,  we  are  all 
agreed.  Then  comes  the  settlement  eight  days  later,  and  that  settlement  directed  that  the 
remaining  estates  should  be  in  conformity  with  the  uses  of  the  deed  of  1726.  He  was  not  sure 
that  there  would  be  any  estates  remaining,  but  he  directs  that  those  estates,  if  any,  which  shall 
remain  undisposed  of  after  paying  debts,  and  so  on,  shall  be  settled  in  this  manner  ;  so  that  that 
was  rather  an  insignificant  part  of  the  property.  He  had  settled  all  the  main  points  of  the 
property  that  he  meant  to  settle,  and  in  an  irrevocable  manner,  to  the  uses  of  the  settlement  of 
1726,  and  he  treated  these  as  being  a  very  small  portion  of  his  property,  but  he  directed  them  to 
be  settled  in  the  way  I  shall  presently  mention,  (which  has  been  already  mentioned,)  and  in  doing 
so  he  uses  these  words  which  are  found  at  the  conclusion  of  the  sentence.  Now,  supposing  that 
the  estates  were  not  all  settled,  he  actually  authorizes  them  to  be  exchanged  for  settled  estates. 
Look  again  at  that,  and  see  what  he  had  recently  himself  done  in  exchanging  this  property  for 
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other  settled  estates  ;  it  is  perfectly  clear  that  he  meant  the  land  taken  in  exchange  to  besettkd 
exactly  according  to  the  uses  of  the  settlement  of  i726->of  that  there  can  be  no  doubt.  Andthea 
there  is  this  circumstance,  which  has  not  been  referred  to  by  either  of  my  noble  and  leained 
friends  who  preceded  me,  and  which  has  had  great  influence  upon  my  mind  in  coming  to  a 
conclusion  upon  this  case,  and  that  is  this : — That  throughout  the  settlement  of  1821  Lord 
Lynedoch  has  shewn,  over  and  over  again,  an  intention  to  unite  the  two  estates,  so  that  whatever 
he  then  had  to  settle  should  go  along  with  the  principal  estates.  Now  there  is  no  way  in  which 
that  which  was  his  primary  intention  can  be  effected  except  by  settling  the  remnants  d  these 
estates  exactly  as  he  has  settled  the  other  estates  as  he  acquired  them,  viz.,  to  the  uses  of  ibe 
settlement  of  1726.  Let  it  be  recollected,  that  there  can  be  no  greater  misapprehension  than  to 
imagine  that  the  construction  which  I  have  put  upon  this  instrument  does  not  make  a  strict  and 
effectual  entail  of  the  property  to  a  great  extent,  and  to  such  an  extent  as  might  satisfy  the 
parties.  It  is  not  because  the  subsequent  act  of  parliament  has  enabled  you  to  acquire  the  fee, 
that  therefore  you  are  to  consider  that  it  amounted  to  a  declaration  that  the  man  is  entitled  to  a 
fee  under  the  settlement.  He  is  entided  to  no  such  thing  under  the  settlement  Under  Lord 
Lynedoch' s  trust  deed  there  was  not  a  strict  settlement.  As  far  as  his  will  is  concerned,  my 
opinion,  of  course,  coincides  with  the  opinion  of  everybody  else,  that  the  estates  were  to  be 
settled  to  the  uses  of  the  settlement  of  1726^  with  all  the  fetters  and  hmitations  contained  in  that 
settlement.  If  I  go  further,  and  obey  the  act  of  parliament,  it  is  not  construction,  it  is  obedience 
to  the  act  of  the  legislature.  It  is  not  because  I  am  of  opinion  that  he  is  entitled  to  the  estates 
in  fee  that  the  settlement  is  inoperative,  but  it  is  because  I  am  of  opinion  that  the  settlement  is 
binding  and  operative,  and  creates  a  strict  entail,  beyond  all  possibility  of  doubt^  if  there  is  every 
fetter,  and  there  is  every  fetter,  except  that  with  respect  to  selling,  properly  fenced.  I  therefore 
look  at  it  as  a  direction  to  make  that  settlement  an  effectual  settlement,  according  to  the  uses  dt 
the  settlement  of  1726,  as  the  Judges  themselves  considered  three  times  over  when  they  settled 
the  property  to  those  very  uses.  They  had  been  directed  to  entail  them  in  an  effectual  form  of 
settlement,  according  to  the  act  of  181 1.  I  consider  that  this  would  be  a  perfect  settlement, 
except  upon  that  fetter  not  properly  fenced,  and  that  was  a  defect  which  went  over  the  whole 
estate.  Now  if  I  shew  to  your  Lordships,  as  I  have  satisfied  myself,  that  these  estates  were  all 
meant  to  go  together,  and  that  if  you  adopt  the  construction  which  has  already  been  put  by  my 
noble  and  learned  friends  upon  this  instrument,  you  must  sever  the  estates,  you  cannot  then 
execute,  as  I  have  shewn,  the  directions  of  that  testamentary  instrument,  and  you  cannot 
accomplish  the  intentions  of  the  testator. 

Then  I  have  to  ask  this  question  : — If  Lord  Lynedoch  had  been  aware  that  the  settlement  of 
1726  was  defective  in  one  of  the  fetters,  and  at  the  moment  that  he  made  his  will  in  1821  it  was 
quite  out  of  his  power  to  supply  that  defect,  how  would  he  have  settled  the  property,  that  is,  the 
collateral  property  which  he  had  acquired,  and  which  was  about  to  be  settled  by  the  deed  of 
1821  ?  It  is  my  firm  impression  that  he  would  have  settled  that  according  to  the  deed  of  172^ 
With  the  infirmity  upon  the  face  of  that  deed,  what  else  could  he  do  ?  He  meant  his  heir  of 
entail  to  take  the  property.  This  was  a  mere  excrescence.  It  was  adjoining  land  which  he 
thought  it  convenient  to  hold  with  the  principal  estate.  He  did  not  intend  to  form  a  new  strict 
settlement  of  that  bit  of  property.  He  did  not  intend  that  the  property,  which  he  had  left  to  the 
last,  should  form  a  new  entail,  and  go  to  a  new  heir  under  the  Statute  of  1685,  and  be  for  ever 
entailed.  He  meant  no  such  thing.  But  he  meant  the  whole  estate  to  be  bound  by  the  entail, 
if  that  could  be  accomplished.  If  the  accomplishment  of  that  was  not  within  his  power,  then, 
what  did  he  intend  ?  He  intended  it  to  be  subject  to  the  settlement  of  1726.  The  estate  had 
been  upwards  of  a  centtu-y  in  the  family.  He  himself  had  enjoyed  it  as  heir,  and  every  heir  of 
entail  in  succession  would  enjoy  it.  Under  the  settlement  of  1726,  no  doubt,  there  was  a  power 
to  sell,  but  there  was  no  other  defect.  The  settlement  of  entail  was  perfectly  good.  The  entail 
would  have  carried  it  to  every  person  who  was  designated  in  the  order  of  succession  :  but,  no 
doubt,  it  was  open  to  be  defeated  by  that  defect.  But  I  cannot  persuade  myself,  that  if  Lord 
Lynedoch  had  had  himself  to  decide  this  question — if  he  had  asked  himself  the  question— In 
what  way  shall  my  remaining  property  be  settled  ? — he  would  have  said — Certainly  as  to  the 
principal  estates  there  has  h^n  a  defect  in  the  settlement,  but  I  cannot  correct  the  setdement 
of  1726,  and  I  must  therefore  settle  this  remaining  property  to  the  same  uses. 

Now,  in  my  apprehension,  it  is  impossible  to  read  tne  deed  of  1821  without  being  thoroughly 
satisfied,  as  a  lawyer,  that  the  great  object  that  Lord  Lynedoch  had  was  to  annex  this  small 
additional  property  to  the  other  property.  But  now,  having  cleared  the  way  by  these  observa- 
tions, I  will  asK  your  Lordships'  attention  once  more  to  the  actual  trust  deed.  It  is  in  these 
words — breads  fourth  clause.)  Now  let  us  see  what  the  meaning  of  that  is.  In  the  Jlrsi  placet 
what  is  tne  primary  intention  ?  It  is  clear,  as  he  has  told  you,  referring  to  the  former  deed  of 
entail  of  1726,  and  to  all  the  conditions,  provisions,  and  clauses  prohibitory,  irritant,  and  resoltt* 
tive,  contained  in  that  deed,  that  his  original  primary  intention  was  to  settle  these  properties  to 
the  uses  of  the  deed  of  1726.  Some  of  those  conditions  were  no  longer  applicable.  He  there- 
fore introduces  those  words,  ''  so  far  as  the  same  may  be  applicable ;  *'  and,  in  my  opinion,  the 
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words  that  follow  are  referable  to  that  particular  clause  of  the  sentence,  and  also  referable  to 
this,  that  the  settlement  which  is  to  be  made  shall  be  in  itself  made  so  as  to  form  a  valid  and 
effectual  entail,  according  to  the  law  of  Scotland.  He  settles  it  to  the  very  uses  of  the  settlement 
of  1726,  and  under  all  those  limitations,  ''  so  far  as  the  same  are  now  applicable,  and  so  as  to 
form  a  valid  and  effectual  entail."  It  is  as  if  he  had  said — *'  Take  care  that,  in  leaving  out 
things  which  are  no  longer  applicable,  you  do  not  defeat  my  intention,  and  leave  it  an  ineffectual 
entail ;  and  take  care  that  in  making  the  deed  itself,  you  make  it  an  effectual  entail."  But  an 
effectual  entail  for  what  ?  For  the  uses  of  the  deed  of  1726.  Can  anything  be  more  direct  ? 
Can  anything  be  more  conclusive  ?  He  directs  his  trustees,  in  the  most  solenm  manner,  to  con- 
vey the  property  according  to  the  deed  so  registered,  and  under  the  limitations  and  restrictions 
of  the  irritant,  prohibitory,  and  resolutive  clauses.  He  says  you  are  to  do  that,  and  to  make  it 
an  effectual  entail.  According  to  the  law  at  that  time  it  was  an  effectual  deed  of  entail,  being 
under  those  limitations.  Undoubtedly  since  it  has  been  discovered  that  there  is  a  defect ;  but, 
in  my  opinion,  those  words  admit  of  an  easy  and  natural  construction,  according  to  the  whole 
frame  of  the  sentence.  He  is  to  be  understood  as  directing  the  trustees  to  make  an  effectual 
settlement  in  point  of  form — ^that  is  to  say,  the  deeds  must  be  properly  registered.  For  example, 
they  must  contain  the  proper  clauses ;  they  must  repeat  the  clauses  according  to  the  law  of 
Scotland.  All  that  was  intended  by  him.  It  is  as  though  he  had  said — You  are  to  take  care  and 
make  the  deed  effectual ;  you  are  to  strike  out  that  which  is  imnecessary,  but  in  striking  that  out 
you  are  to  take  care  not  to  damage  the  effectual  entail.  But  what  is  to  be  made  effectual, 
according  to  the  law  of  Scotland,  is  the  settlement  of  this  property  in  the  manner  in  which  the 
principal  estates  were  settled,  viz.,  to  the  uses  of  the  settlement  of  1726.  I  know,  as  far  as  it  is 
possible  for  one  man  to  know  what  was  within  the  knowledge  of  another,  that  he  had  no  knowledge, 
he  could  have  none,  of  the  defect  in  the  settlement  of  1726.  And  I  myself,  I  must  say,  am 
clearly  of  opinion,  that  those  words  do  not  admit  of  any  construction  like  this,  that  he  intended 
to  correct  the  error,  if  there  was  one,  in  the  settlement  of  1726,  for  which  it  could  never  have 
entered  into  his  mind  that  there  was  the  slightest  foundation. 

If  it  had  stood  upon  that  alone,  I  should  have  put  that  construction  which  was  conformable  to 
the  whole  tenor  of  the  circumstances,  and  then  all  that  would  happen  would  be  this,  that  this 
remnant  of  the  property  would  have  gone  along  with  all  the  rest  of  the  property,  and  be  subject 
to  just  the  same  line  of  succession — ^no  higher  or  lower — no  greater,  no  less,  than  these  estates 
themselves.  But  when  I  come  to  look  at  the  dispositions  of  Lord  Lynedoch,  I  see  that  through- 
out he  intended  those  estates  to  go  with  the  other  estates.  But  if  they  go  as  the  act  of  parliament 
now  orders  them  to  go,  one  estate  will  go  to  one  party,  and  another  estate  will  go  to  another 
party.  Therefore  I  know  I  have  defeated  his  intention.  I  am  making  a  new  separate  entail  now 
of  that  which  it  never  entered  into  his  mind  should  be  so  entailed.  He  thought  the  whole  of  the 
estates  would  go  together,  and  I  believe,  as  I  have  said  before,  that  the  very  last  thing  he  desired 
is,  that  which  your  Lordships  are  now  called  upon  to  do,  viz.,  to  cut  otf  those  estates,  and  leave 
those  renmants  of  estates  separate  from  the  others.  Those  were  estates,  I  should  suppose,  of 
very  small  value,  but  under  this  decision  they  are  to  be  a  separate  inheritance  with  new  fences, 
contrary  to  his  intention. 

Nobody  admits  more  than  I  do  that  we  are  to  construe  this  instrument  of  Lord  Lynedoch' s 
according  to  its  plain  import,  and  give  effect  to  it ;  and  if  I  had  the  power  I  would  give  effect  to 
his  intention,  and  to  the  words  which  express  it  in  the  most  literal  way  in  which  it  is  possible  to 
do  it.  But  I  think  I  am  doing  so  in  the  view  I  submit  to  your  Lordships.  Now  he  recites  what 
he  has  done  on  the  face  of  his  own  disposition  of  1821.  He  recites  that  he  has  settled  these 
lands,  and  he  has  no  notion,  of  course,  that  he  has  not  settled  them  properly.  This  is  a  matter 
which  admits  of  no  doubt  By  a  codicil,  executed  in  1838,  he  particularly  recites  the  settlements 
which  he  has  made ;  and  he  states,  that  after  the  payment  of  his  deathbed  and  funeral  expenses, 
he  directed  the  estates  to  be  conveyed  as  follows.  He  here  recites  what  the  settlement  of  1821 
was,  and  I  beg  your  Lordships'  attention  to  this.  This  is  a  codicil  executed  by  him  in  1838,  in 
which  he  states,  what  he  considered  he  had  done  in  1821 — ''and  whereas,  by  my  said  trust 
disposition  and  settlement,  I  directed  the  debts  and  sums  of  money  due  to  me  at  my  death 
might  be  uplifted,  and  that  my  moveable  estate  and  lands  and  heritages  thereby  conveyed 
might  be  sold,  in  whole  or  in  part,  at  the  discretion  of  my  said  trustees,  and  that  after  payment 
of  my  deathbed  and  funeral  expenses,  expenses  of  executing  the  said  trust,  my  just  and  lawful 
debts,  and  my  legacies,  donations,  and  sums  of  money  ordered  by  me  to  be  paid  as  aforesaid,  if 
any  part  of  my  said  lands  and  heritages  should  remain  unsold,  my  said  trustees  should  convey 
and  dispone  the  same  to  my  heirs  of  entail  called  after  me  by  the  deed  of  entail  of  Balgowan, 
and  should  also  lay  out  the  remainder  of  my  personal  estate  and  effects,  if  any  should  be,  in  the 
purchase  of  lands,  and  settle  the  same  on  my  said  heirs  of  entail  in  manner  more  fully  set  forth 
and  expressed  in  my  said  trust  disposition  and  settlement."  Does  he  look  at  all  to  anything  beyond 
the  mere  entail  of  1726?  Can  anything  be  more  express  than  this  which  he  does  in  1838,  giving 
his  own  construction  of  his  own  disposition. 

Then  he  states  in  the  disposition  of  1821,  that  he  has  in  one  part  of  his  disposition  directed, 
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that  if  the  trustees  vhom  he  has  appointed  shall  fail,  then  certain  things  shall  take  place.  "  And 
failing  all  my  trustees  named,  or  to  be  named  or  assumed,  by  non-acceptance,  death,  or  other- 
vise,  then  to  the  person  or  persons  who  shall  succeed  to  me  as  heir  or  heirs,  male  and  female,  of 
the  Baigowan  estate  for  the  time,"  and  so  oin.  Now,  I  ask,  was  it  likely  that,  unless  he  intended 
his  estates  to  go  strictly  together,  he  ever  could  have  ordered  that  the  heirs  of  entail  of  the 
Baigowan  estate,  under  the  settlement  of  1726,  should  be  the  trustees  of  this  new  settlement? 
Can  anything  be  more  inconsistent  than  to  say  that  his  intention  was,  that  his  estates  should  be 
severed,  and  yet  that  the  heirs  of  entail  of  the  Baigowan  estate  should  become  the  trustees  of 
this  separate  portion  of  land?  It  is  quite  clear  that  he  intended  no  such  thing,  but  that  be 
expected  the  estates  to  go  together. 

But  how  are  we  to  get  over  this  clause  ?  This  was  a  point  very  much  relied  upon  at  the  bar. 
It  is  as  follows : — ''I  declare  and  appoint  that  the  rents  and  profits  of  my  said  unentailed  lands 
and  heritages,  and  of  any  land  to  be  purchased  by  my  said  trustees,  while  vested  in  their  persons, 
as  well  as  the  annual  interest  and  produce  of  any  monies  that  may  be  in  their  hands,  arising  from 
the  sale  of  any  part  of  my  estate,  heritable  or  moveable,  whether  under  the  said  trust  disposition, 
or  any  will  executed  or  to  be  executed  by  me,  relative  to  my  real  estate  in  England,  or  from  any 
claims  that  I  may  have  at  my  death  against  the  heirs  of  entail  succeeding  to  me  in  my  entailed 
estates,  and  generally  the  annual  profits  and  produce  of  any  funds  and  estate  falling  under  the 
said  trust,  shall  be  paid  and  accounted  for  by  them  to  the  heir  of  entail  in  possession  of  the  said 
entailed  estate  of  Baigowan  for  the  time."  How  is  that  to  be  executed,  if  the  entail  of  Baigowan 
is  not  to  be  the  measure  of  the  settlement  of  this  property.^  The  heir  of  Baigowan  migbt 
become  entitled  to  the  estate  in  fee  simple  whenever  he  pleased,  and  then  he  would  have  no 
relation  at  all  to  this  property,  which  must  continue,  according  to  your  Lordships'  probable  or 
necessary  decision,  separate,  and  must  go  in  a  different  manner. 

And  then  to  whom  are  the  several  debts  to  be  paid?  Are  they  to  be  paid  to  the  perscms  wbo 
really  will  have  them,  or  are  they  to  be  paid  to  the  heirs  of  the  Baigowan  estate?  Is  the  heir  of 
the  Baigowan  estate  to  have  them?  or  is  the  person  who  is  no  longer  heir  of  the  Baigowan  estate, 
who  may  have  sold  or  lost  the  Baigowan  estate  entirely,  to  have  them  ?  or  is  the  person  to  have 
them  under  this  new  settlement  ?  These  are  difficulties  which  it  appears  to  me  impossible  to  get 
over ;  but  all  the  difficulties  are  avoided  by  giving  what  I  consider  an  easy  and  natural  construc- 
tion to  the  words  upon  which  the  difficulty  has  arisen,  and  thus  making  these  estates  go  with  tbe 
rest  of  the  property. 

Now  I  must  say  a  word  upon  the  question  of  constructive  trusts.  It  is  a  matter  so  well 
settled  now,  that  it  is  mere  pedantry  to  go  through  the  authorities.  Every  trust,  where  an  act  is 
to  be  done,  or  a  common  conveyance  to  be  executed,  is  an  executory  trust,  no  doubt,  in  a  sense; 
but  not  in  the  sense  in  which  lawyers  speak  of  it.  That  is  a  trust  executed;  but  a  trust  executory 
means  not  simply  a  trust  under  which  an  act  is  to  be  done,  which  applies  to  every  case,  but  one 
in  which  there  is  something  to  be  performed,  which  is  not  defined  by  the  original  settler,  where 
he  has  expressed  an  intention  in  general  words,  which  is  to  be  carried  out  in  a  complete  and  legal 
form  by  the  persons  who  are  entrusted  with  the  estate.  Now  the  question  constandy  arises,  to 
what  extent  the  trustees  may  go  in  forming  a  settlement  under  an  executory  trust. 

There  is  a  case  upon  this  subject,  which  was  very  much  considered,  before  Sir  W.  Grant,  viz., 
Stanley  v.  Stanley,  16  Ves.  491.  It  is  a  case  of  this  nature : — The  testator  directed  his  estate  to 
go  to  the  second  son  of  one  of  his  nephews  for  life,  and  then  to  trustees,  to  preserve  contingent 
remainders,  and  then  to  the  first  and  other  sons  of  that  second  son,  and  if  that  second  son  died 
without  issue  male,  or  did  not  attain  21,  then  it  was  to  go  to  the  third  son  in  like  manner;  on  bis 
death  without  issue  male,  it  was  to  go  to  the  fourth  son.  Then  he  declared  that  there  was 
another  estate  in  the  family  called  Puddington,  which  he  wished  not  to  be  united  with  bis 
estates,  and  he  made  a  provision  of  this  nature,  that  in  case  any  of  those  persons  to  whom  be 
had  thus  given  this  property  should  become  possessed  of  the  estate  of  Puddington,  then  "the 
estate  devised  to  such  of  them  so  becoming  possessed  as  aforesaid,  shaU  thereupon  cease  and 
become  void,  or  not  take  effect,  or  be  made,  (that  is,  under  the  settlement  that  was  directed  to  be 
made,)  as  the  case  may  be,  and  the  persons  next  in  remainder  under  the  said  limitations  or 
directions  shall  thereupon  become  entitled  to  the  estates."  Then  came  this  important  clause^ 
^'And  I  do  further  direct  and  authorize  my  trustees,  in  making  the  settlement  herein  before 
directed,  to  correct  any  defect  in  legal  or  technical,  or  other  incorrect,  expression,  in  this  my  will, 
and  to  form  such  settlement  from  what  appears  to  them  to  be  my  real  meaning,  with  all  and  every 
the  powers  herein  before  inserted,  and  the  further  powers  of  exchanging  any  of  the  lands  herein 
before  devised  in  the  usual  way,  and  such  other  like  powers  as  may  appear  to  the  trustees,  or  the 
survivor  of  them,  or  his  executors,  administrators,  and  assigns,  convenient  and  proper."  That 
is  a  very  large  direction,  going  infinitely  beyond,  as  it  appears  to  me,  these  ambiguous  words, 
which  are  found  in  this  sentence.  They  were  to  execute  his  intention  according  as  they  could 
collect  it,  and  '*to  correct  any  defect  of  legal  and  technical  words.'*  The  second  son  became 
possessed  of  the  Puddington  estates,  and  thereupon,  of  course,  his  life  estate  ceased ;  indeed,  it 
ceased  before  he  became  possessed  of  it^  because  he  was  under  age  when  he  became  entided  to 
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the  Padding^on  estate.  He  had  afterwards  a  son ;  that  son  claimed  the  estate  directed  to  be 
setded.  In  answer  to  which  it  was  said — no ;  the  intention  of  the  testator  was  to  keep  these  two 
estates  distinct,  as  far  as  might  be  ;  the  trustees  are  authorized  to  carry  his  intention  into  effect, 
according  to  what  they  collect  it  to  be ;  and  it  is  clear  that  he  intended  the  estates  to  go  over  to 
the  persons  in  remainder,  and  he  meant  them  to  take,  and  not  the  tenant  for  life,  who  was  living 
at  the  time  the  estate  fell  in.  Sir  W.  Grant  held  that,  the  direction  in  the  first  proviso  being  that 
the  estates  should  cease  and  be  void,  he  could  give  no  further  effect  to  the  direction  than  the 
words  actually  expressed,  and  that,  consequently,  the  trustees  to  preserve  contingent  remainders 
must  take  the  estate,  they  being  the  persons  next  in  remainder  to  take.  And  the  result,  therefore, 
of  that  was,  that  the  second  son  of  the  tenant  in  tail  took  the  estates  devised  by  the  will,  although 
his  father  had  the  Puddingtoa  estate.  And  then  when  Sir  W.  Grant  was  asked  to  give  effect  to 
this  clause  authorizing  the  trustees  to  execute  the  settlement  according  to  the  testator's  intention, 
he  made  this  observation  (p.  511) : — "  It  was  said,  lasdy,  that,  being  an  executory  trust,  it  is  to 
be  executed  by  directing  the  consequence,  so  as  best  to  answer  the  apparent  intention,  viz.,  to 
prevent  the  union  of  the  two  estates  in  the  same  person,  and  to  keep  them  asunder  as  long  as 
can  be  by  law.  The  testator  has  not  said  that  was  his  intention.  It  is  only  inferred  from  the 
provision,  for  the  purpose  of  preventing  the  union  of  the  estates  in  certain  persons  specified. 
What  ground  is  there  for  extending  to  other  persons  the  incapacitv  of  holding  both  estates  ?  He 
has  not  said  that  a  son  of  Thomas  shall  lose  the  devised  estate  by  becoming  possessed  of  the 
Puddington  estate.  Is  the  Court  to  say  that,  not  because  he  has,  but  because  he  may  possibly 
become  entitled  to  that  estate  }  The  testator  has  not  completed  his  purpose  by  this  proviso.  He 
authorizes  the  trustees  to  correct  any  defect  or  incorrect  expression,  and  to  form  the  settlement 
according  to  his  real  meaning,  not  to  change  the  limitations.  A  direction  to  them  to  follow  his 
true  meaning,  rather  than  the  literal  construction  of  his  will,  is  very  different  from  an  authority 
to  new  mould  the  limitations,  if  they  suppose  those  which  he  has  directed  will  not  have  the  effect 
he  intended.  There  is  no  reason  to  suppose  he  intended  either  the  trustees  or  this  Court  to  have 
such  a  power.'* 

That  appears  to  me  to  be  a  much  stronger  decision  than  I  should  wish  to  give  here.  I  think 
\t^  and  have  always  thought  it,  a  perfectly  right  decision.  It  is  one  of  those  cases  which  I  have, 
I  may  say,  a  thousand  times  over  been  under  the  necessity  of  considering  the  effect  of  in  the 
the  course  of  my  own  professional  life,  and  I  think  it  has  been  properly  decided,  and  I  think  it 
goes  much  further  than  I  should  call  upon  your  Lordships  to  go  in  this  particular  case. 

There  is  a  case  which  will  exemplify  the  danger  of  separating  properties  in  this  way.     It  was 
before  the  same  Judge — the  case  of  Brounker  v.  Bagot,  1  Meriv.  271.    That  was  a  case  of  this 
nature.     It  was  not  a  case  of  an  executory  trust,  but  the  testator  devised  his  real  estate  to  one 
for  life;  remainder  to  trustees  to  preserve  contingent  remainders;  remainder  to  the  heirs  of  his 
body,  so  as  to  give  them  an  estate  tail  with  remainder  over;  and  in  every  case  a  remainder  to 
trustees  to  preserve  contingent  remainders.     And  he  then  gave  his  leasehold  estates  to  trustees, 
upon  the  same  trusts,  with  the  same  limitations  as  he  had  given  his  real  estate  upon ;  and  having 
been  counsel  in  the  case,  from  the  notes  I  have  I  see  that  the  words  giving  the  leasehold  estates 
are  much  larger  in  the  will  than  they  are  stated  in  the  report.     There  were  more  ample  words 
shewing  the  intention  that  these  leasehold  estates  should  go  along  with  the  real  estates  to  those 
different  uses.     Now,  the  question  was — in  what  way  those  leasehold  estates  were  to  devolve  ? 
If  they  were  to  be  taken  by  the  analogies  of  the  common  rule,  that  an  estate  tail  in  real  property 
g^ves  an  absolute  interest  in  a  leasehold  estate,  then,  of  course,  you  are  to  strike  out  the  trusts, 
and  to  substitute  in  effect  a  simple  gift  of  the  leasehold  estates  to  the  first  man,  and  his  executors, 
administrators,  and  assigns.     It  was  argued  by  counsel  against  the  leasehold  vesting  in  the  first 
taker,  that  the  analogy  was  not  complete ;  that  it  was  a  long  time  before  the  Courts  could  hold 
that  estates  for  life,  with  remainder  to  heirs  male,  did  give  an  estate  in  tail  male  to  the  tenant 
for  life.     It  was  a  long  while  before  they  came  to  that  construction,  but  that  has  become  a  con- 
struction which  is  no  longer  to  be  denied,  and  therefore  the  heir  male  was  to  take  the  real 
estates ;  but  when  the  testator  devised  the  leasehold  estates,  and  directed  the  trust  to  be  with 
limitations,  and  so  on,  in  all  those  well  known  words,  he  intended  the  estates  to  be  given  in  the 
iray  in  which  he  thought  he  had  settled  the  real  estates.    And  though  the  rule  of  law  was  to 
settle  according  to  the  intention  as  regards  the  real  estates — and  there  was  a  general  rule  upon 
that^  viz.,  that  all  the  heirs  in  tail  male  would  take,  if  permitted  to  take,  under  his  disposition — 
yet  that,  as  regards  the  leasehold  estates,  the  first  taker  would  at  once,  without  any  act  of  his 
O'w^n,  take  the  whole  property.     Sir  W.  Grant  decided  that  the  leasehold  estates  must  follow  the 
principal  estates ;  and  he  made  this  observation,  which  bears,  in  my  humble  apprehension,  upon 
th«  case  now  before  your  Lordships.      He  said  in  the  conclusion  of  his  judgment  (p.  282)? — "  If 
tbere  is  any  disappointment  of  the  testator's  intention  in  the  case,  it  is  rather  in  making  his  devise 
operate  so  as  to  give  an  estate  tail  in  the  real,  than  in  giving  the  like  interest  in  the  personal, 
estate."    That  is  just  as  here.     If  Lord  Lynedoch*s  intention  is  defeated,  it  is,  in  point  of  fact, 
by  the  way  in  which  the  instrument  of  1726  was  prepared,  and  not  by  the  effect  that  I  ask  your 
IJordships  now  to  give  to  the  instrument  of  1821 ;  and  therefore,  as  you  cannot  correct  the 
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original  instrument,  you  may  do  that  which  he  intended  —  let  these  estates  go  with  the 
others. 

My  Lords,  1  have  a  strong  impression  upon  this  case.  I  regret  to  be  compelled  to  differ  from 
my  noble  and  learned  friends.  The  decision  is  given  in  a  way  in  which,  in  my  opinion,  it  ought 
not  to  be.  I  suppose  they  have  come  to  a  right  conclusion ;  but  after  all  the  attention  I  have 
given  to  the  case,  I  have  arrived  at  a  different  conclusion,  and  I  am  not  able  to  agree  with  them. 

Interlocutors  affirmed, 
Dundas  and  Wilson,  C.S.,  Appellants  Agents, — T.  G.  Murray,  W.S.  Respondent^  Agent, 


JUNE  19,   1855. 

David  Manson,  Appellant,  v.  Sir  William  Baillie  and  his  Curator  Bonis, 
and  Others,  Respondents. 

Trust — Liability  of  Co-Trustees— Factor — Law  Agent — Agent  and  Principal — A  law  agent,wh 
was  a  trustee  and  beneficiary  under  a  trust  settlementy  was  appointed  "  commissioner^  factor, 
cashier,  and  attorney ^'^  in  the  affairs  of  the  trust,  by  his  co-trustees,  one  of  whom,  who  was  ala 
a  beneficiary i  was  his  client,  while  the  others  were  gratuitous  trustees.  The  whole  trust  funds 
having  been  thereafter  exhausted  in  litigation,  a  large  balance  due  on  the  accounts  of  that 
trustee,  as  factor  and  law  agent  to  the  trust,  was  claimed  by  him  from  his  his  co-trustees. 

Held  (affirming  judgment),  That  his  co-trustees  had  not  incurred  any  personal  responsiditity  to  him, 
and  were  not  liable  inpayment  of  the  balance  of  his  accounts,  for  it  must  be  presumed  that  hi 
was  acting  throughout  for  his  own  interest  and  at  his  own  risk,^ 

The  late  David  Clyne,  S.S.C.,  died  on  ist  November  1833,  leaving  a  trust  disposition  and 
settlement,  executed  by  him  on  that  day,  whereby  he  conveyed  his  whole  means  and  estate, 
heritable  and  moveable,  to  the  defenders,  "  Sir  William  Baillie,  James  Farquhar  Gordon,  W.S., 
John  Meiklejohn,  W.S.,  John  Logan,  W.S.,  Robert  Lockhart,  S.S.C,  and  to  David  Manson, 
writer,  Edinburgh,  and  to  the  survivors  or  survivor  of  them,"  the  majority  beings  a  quorum. 
The  purposes  of  the  trust  were  declared  to  be — ist,  That  "out  of  my  said  means  and  effects 
my  said  trustees  shall  pay  the  expenses  of  conducting  the  present  trust."  2nd,  To  purchase 
and  present  a  gold  watch  of  the  value  of  50  guineas  to  Mr.  George  Millar,  in  London,  z^d.  To 
make  payment  out  of  the  first  and  readiest  of  the  subjects  to  Sir  William  Baillie  of  ^£3000 
sterling;  to  Miss  Isabella  Baillie,  his  sister,  ;^iooo;  and  to  Mr.  David  Manson, ;^3ooo.  4/A,To 
pay  a  sum  of  j£20  sterling  annually  to  the  trustees  of  the  congregational  chapel,  Thurso,  and  to 
divide  the  sum  of  /270  among  five  charitable  bodies,  in  the  proportions  specified  by  him.  5M, 
To  pay  certain  legacies  and  annuities  to  about  35  different  individuals  of  the  name  of  Clyne  or 
Manson,  10  of  whom  were  to  receive  annuities  of  the  amount  of  j^io  each,  and  the  other  25 
were  left  legacies,  amounting  in  whole  to  about  j£420.  dth,  "  To  each  of  my  said  trustees  and 
executors  1  leave  the  sum  of  /lo  sterling  each,  for  the  trouble  they  will  have  in  superintending 
the  affairs  of  the  said  trust." — (These  legacies  of  j^io  were  never  claimed  by,  or  tendered  to,  the 
trustees.)  Lastly,  Mr.  Clyne  directed  the  residue  of  his  means  and  estate  to  be  divided  equally 
among  Sir  William  Baillie,  Miss  Baillie,  and  Mr.  Manson. 

No  power  was  given  to  the  trustees,  by  this  deed,  to  assume  new  trustees,  or  appoint  a  factor, 
or  to  submit  or  compound  doubtful  questions  connected  with  the  trust ;  and  the  truster  gave  no 
power  to  any  of  the  trustees  named  to  resign,  renounce,  or  denude,  or  to  receive  any  resignations 
or  renunciations,  after  acceptance  of  the  trust. 

Mr.  Clyne's  funeral  took  place  on  8th  November  1833;  and  a  meeting  was  held  the  same  day 
— which  was  attended  by  all  the  trustees  except  Mr.  Meiklejohn — ^for  the  purpose  of  opening  the 
repositories  of  the  deceased.  The  trust  disposition  and  settlement  having  been  reaa  over,  the 
trustees  who  were  present  intimated  their  acceptance;  and,  on  the  13th  of  the  same  month,  Mr. 
Meiklejohn  also  accepted  the  trust,  and  signed  the  minutes  of  the  meeting  above  mentioned, 
which  had  previously  been  subscribed  by  the  other  trustees. 

The  truster  had  been  a  party  in  about  30  pending  litigations,  and  the  trustees  according  to  the 
truster's  directions  prosecuted  these  suits.  The  trustees  being  however  unable  to  attend  personally 
to  the  details,  appointed  Mr.  Manson  "  their  commissioner,  factor,  cashier,  and  attorney "  to 
execute  the  trust,  and  he  carried  on  the  litigations  without  consulting  them. 

1  See  previous  reports  12  D.  775;  18  Sc.  Jur.  231 ;  22  Sc.  Jur.  331.  S.  C.  2  Macq.  Ap.  80; 
27  Sc.  Jur.  526. 
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Manson  ultimately  executed  an  assignation  of  his  whole  claims  against  the  other  trustees  of 
Mr.  Qyne,  in  favour  of  Mr.  Cullen,  W.S.,  which  bore  to  be  granted  for  onerous  considerations. 
In  1841  the  present  action  was  raised  by  Mr.  Cullen  against  all  the  trustees,  founding  on  the 
trust  deed,  the  factory,  and  the  conduct  and  actings  of  Manson  under  it,  and  concluding 
for  payment  of  the  sum  of  j£2405  9^.  6//.  as  the  balance  of  the  professional  accounts  due  to 
Manson  as  law  agent,  besides  interest,  and  the  sum  of  ;£4oo,  or  such  other  sum  as  should  be 
found  to  be  the  amount  of  his  fee,  as  stipulated  by  the  factory.  The  pursuer  at  the  same 
time  offered  to  consent  to  a  deduction  of  these  charges  equivalent  to  Man  son's  proportion  of 
liability,  as  one  of  the  trustees,  for  deficiency  of  the  trust  funds. 

The  Court,  on  12  Feb.  1856,  assoilzied  the  defenders.     Manson  then  presented  an  appeal  to 
the  House  of  Lords. 

In  his  case  he  argued  that  the  interlocutor  of  12th  February  1846  ought  to  be  reversed — i. 
Because  the  respondents,  as  trustees  and  executors  of  the  late  Mr.  Clyne,  having  accepted  and 
acted  under  his  trust  deed,  and  having,  for  their  own  personal  convenience,  appointed  the 
appellant  to  act  as  factor  and  law  agent,  and  having  been  kept  duly  apprised  by  him  of  the 
various  law  suits  in  which  they  and  the  trust  were  engaged,  were  bound  to  pay  his  accounts, 
under  deduction  of  the  share  effeiring  to  him  as  a  co-trustee.  2.  Because,  in  the  relative  action 
of  multiplepoinding  and  exoneration,  the  trustees  (respondents)  claimed,  and  actually  took  credit 
for  the  appellant's  accounts  in  order  to  obtain  their  exoneration,  as  against  the  legatees  under 
Mr.  Clyne's  will.  3.  Because  there  are  no  such  special  circumstances  in  the  present  case  (as 
assumed  by  the  Court  below)  as  entitle  the  respondents  to  be  relieved  from  their  legal  obligation 
and  liability  to  pay  the  accounts  incurred  by  the  appellant,  on  their  employment,  and  by  their 
authority  and  instructions.  4.  Because,  in  the  whole  circumstances  of  the  case,  the  judgment 
appealed  from  was  erroneous  and  unjust,  and  ought  to  be  reversed. 

The  respondents  argued  that  the  judgment  ought  to  be  affirmed,  because — i.  A  trustee  is  not 
entitled  to  insist  for  payment  of  any  professional  charges  or  emoluments  on  account  of  his 
management  of,  or  actings  in  relation  to,  the  affairs  of  the  trust  committed  to  his  charge. 
Ex  p,  Rennie^  6  Bell's  Ap.  422 ;  Bon  Accord  Marine  Insurance  Co,,  12  D.  loio.  2. 
There  are  no  grounds  for  holding  that  the  respondents  came  tmder  any  personal  liability  for  the 
appellant's  professional  charges. 

PcUtison  and  Hodgson^  for  appellant. — There  being  no  denial  that  the  work  was  done",  the 
presumption  is,  that  the  appellant  was  employed  on  the  usual  terms  of  reward,  unless  there  is  a 
stipulation  to  the  contrary.  There  was  no  stipulation  to  the  contrary.  Besides,  the  deed  of 
factory  expressly  says,  he  is  to  be  paid  a  gratification  for  trouble.  It  is  quite  legal  and 
proper  for  a  body  of  trustees  to  employ  one  of  their  number  to  do  law  business  for  them  at  the 
usual  chdsg^^— Montgofnery  v.  Wauchope,  4th  June  1822,  F.  C.  That  case  was  not  at  all 
shaken  by  Home  v.  Pringle,  2  Rob.  Ap.  384.  The  trustees  were  personally  liable,  not  merely 
to  the  extent  of  the  trust  funds. — Macalisier  v.  Alexander^  M*L.  &  Rob.  353  ;  Finlafs 
Trustees y  14  D.  621  ;  Clyn^s  Trustees  v.  Clyne,  10  D.  1325.  It  makes  no  difference  that  the 
solicitor  employed  was  himself  one  of  the  trustees. — Craddock  v.  Piper,  i  Mac.  &  Gord.  664. 

Lord  Advocate  (Moncreifi),  and  Anderson  Q.C.,  for  respondents.— The  law  of  Scotland  was 
quite  the  same  as  what  it  is  now  understood  to  be  ;  but  the  case  of  Montgomery  v.  Wauchope 
deranged  it,  until  Home  v.  Pringle  restored  the  law  and  placed  it  on  the  same  basis  as  that  of 
£ngland,  where  it  is  well  settled  that  a  solicitor  employed  by  his  co-trustees  is  entitled  to  be 
paid  only  the  costs  out  of  pocket. — Moore  v.  Frowd,  3  My.  &  Cr.  45  ;  Lincoln  v.  Windsor,  9 
Hare,  1 58.    The  latter  case  qualifies  and  explains  Craddock  v.  Piper,  which  was  a  strong  case, 
and  perhaps  cannot  be  supported.    The  same  rule  against  remuneration  applies  to  co-partners  as 
well  as  co-beneficiaries. — Whittle  y,  Macfarlane,  i  Knapp  P.C.  311.     Besides,  where  trustees 
enter  into  a  contract  qua  trustees,  and  are  acting  within  the  scope  of  the  trust,  they  are  not  per- 
sonally liable,  but  are  only  liable  to  the  extent  of  the  trust  funds,  even  where  they  are  litigating 
with  third  parties.     Gordon  v.  Campbell,  i  Bell  Ap.  428.     See  the  cases  collected  in  Forsyth  on 
Trusts,  264.    The  commission  and  factory  did  not  bind  the  trustees  to  pay  Mr.  Manson  as  agent, 
but  merely  as  factor  and  commissioner.  Moreover,  the  circumstances  under  which  these  accounts 
•were  incttrred,  entirely  destroy  the  presumption  that  the  trustees  impliedly  promised  to  pay  him. 
The  appellant  was  the  chief  legatee,  and  it  was  for  his  own  benefit  that  he  kept  up  the  suits,  and 
he  treated  himself  throughout  as  one  who  was  conducting  business  of  his  own  on  his  own  account, 
and  resenting  all  interference  on  the  part  of  the  trustees.     He  cannot  be  allowed,  therefore,  on 
finding  that  the  lawsuits  were  unprofitable,  to  turn  round  now  and  charge  his  co-trustees. 

Lord  Chancellor  Cranworth. — My  Lords,  this  is  an  appeal  from  an  interlocutor  of  the 
Court  of  Session,  assoilzieing  the  defenders  from  a  demand  which  was  instituted  against  them 
by  Mr.  Manson,  a  solicitor  in  the  Supreme  Courts  of  Scotland,  claiming  from  the  defenders, 
nrho  iJ^ere  originally  his  five  co-trustees,  (some  of  them  are  now  dead,  and  are  now  represented  by 
:heir  representatives,  but  we  will  treat  them  as  if  they  were  alive,)  under  a  trust  disposition  in  the 
lature  of  a  will,  by  a  gentleman  of  the  name  of  Clyne,  who  was  also  a  professional  person,  and 
vbo  was  engaged  in  litigation  to  a  very  enormous  extent,  there  being  between  20  and  30  causes 
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in  which  he  was  himself  personally  concerned.  The  claim  on  behalf  of  the  pursuer  Mr.  Manson 
was,  that  his  five  co-trustees  were  responsible  to  him  for  the  sum  of  j£2400,  which,  he  says,  is  the 
balance  due  to  him  in  respect  of  his  professional  charges,  for  conducting  the  various  litigations 
in  which  Mr.  Clyne  had  been  concerned.  The  whole  of  his  demand,  he  said,  was  £$(iOO,  and  he 
had  received  sufficient  to  reduce  that  to  ;£2400 ;  and  that,  he  says,  is  due  to  him  from  the  other 
five  trustees,  by  reason  of  their  having  employed  him  as  their  commissioner,  factor,  cashier,  and 
attorney,  in  the  aforesaid  trust :  and  the  summons  concludes  that  those  gentlemen  ought  to  be 
decerned  and  ordained,  jointly  and  severally,  to  make  payment  to  him  of  this  sum  of  ;£2400. 

Now,  my  Lords,  it  appears  that  by  this  trust  disposition,  which  is  dated  on  the  day  of  the 
death  of  Mr.  Clyne,  who  died  on  the  ist  November  1833,  he  constituted  six  gentlemen— Sir 
William  Baillie  and  five  other  gentlemen,  who  are  all  professional  gentlemen  in  Scotland— his 
trustees,  and  conveyed  to  them  everything  he  possessed,  his  real  and  personal  property,  on 
certain  trusts  —  Fir  sty  after  paying  debts,  to  pay  the  expenses  of  the  trust.  Secondly  ^  to  pay 
some  small  legacies,  a  gold  watch,  and  some  few  other  matters.  Then,  thirdly^  to  pay  three 
legacies,  which  are  the  only  important  legacies  that  there  are  bequeathed,  viz,  ;£3ooo  to  Sir 
William  Baillie,  one  of  the  trustees  ;  ;£iooo  to  his  sister,  Isabella  Baillie  ;  and  £^yaoo  to  Mr. 
Manson,  the  present  appellant ;  then  to  pay  a  number  of  other  small  legacies  ;  and  then  to  pay 
some  annuities  ;  and,  finally,  he  gives  the  residue  to  be  divided  equally  among  the  persons  whom 
he  calls  "  my  legatees  named  in  the  commencement  of  this  deed,  viz.,  the  said  Sir  William 
Baillie,  the  said  Isabella  Baillie,  and  the  said  David  Manson.'* 

Mr.  Clyne  died  upon  the  same  day,  and  a  week  after  his  death  the  trustees  met,  the  will  vas 
read,  and  they  all  six  agreed  to  accept  the  trust.  It  should  be  stated,  that  of  all  the  trustees  no 
one  took  any  pecuniary  interest  under  the  will  beyond  a  mere  nominal  interest — ^a  legacy  of  /w 
each— except  Sir  William  Baillie  and  Mr.  Manson.  Mr.  Manson  was  a  professional  person,  asd 
it  was  stated  that  Sir  William  Baillie  was  a  client  of  his. 

In  order  to  execute  this  trust,  which,  it  i^  obvious,  is  one  of  a  very  complicated,  and  diffici2]t» 
and  expensive  nature,  it  appears  that  immediately  after  the  death,  at  the  very  first  meeting  which 
took  place  about  a  month  or  so  after  the  death  of  Mr.  Clyne,  a  meeting  of  the  trustees  instructed 
Mr.  Manson  to  prepare  a  deed  by  which  he  was  to  constitute  himself  what  we  should  call  the 
acting  trustee,  the  factor  or  commissioner,  to  do  ever>'thing  that  was  necessary  to  be  done.  A 
short  time  afterwards,  this  direction  having  been  given  on  the  13th,  on  the  30th  of  December  the 
deed  was  executed,  and  under  that  deed  Mr.  Manson  was  appointed  commissioner  or  factor. 
The  deed  commences  with  a  narrative  or  recital,  as  we  should  call  it — "  Considering  that  it  is 
inconvenient  for  us  *'  (so  and  so,  naming  ail  the  trustees)  "  to  attend  personally  to  the  detailed 
affairs  and  execution  of  the  said  trust,  and  to  prosecute  the  objects  and  intention  thereof :  And 
we  having  entire  confidence  in  the  integrity  and  abilities  of  the  said  David  Manson,  as  a  proper 

Eerson  to  act  as  our  factor  in  the  management  and  execution  of  the  said  trust,  do  therefore  heft- 
y  make  and  constitute  the  said  David  Manson  to  be  our  commissioner,  factor,  cashier,  and 
attorney,  for  the  purposes  after  specified."    Those  purposes  are  for  the  management  of  the  whok 
concern,  getting  in  all  the  property,  completing  titles,  vesting  the  property  in  the  proper  persons, 
making  ail  payments  of  debts  and  legacies,  '^  and  to  defend  us  in  any  actions  that  may  be 
brought  against  us  as  trustees,  and  generally  to  do,  use,  and  exercise,  all  and  sxmdry  other  things 
in  relation  to  the  premises,  in  the  full  execution  of  the  said  trust,  which  we,  as  trustees,  executors, 
and  disponees  foresaid,  or  in  any  of  those  capacities,  could  do  if  personally  present,  ratifying 
hereby,  and  approving  of  whatever  the  said  David  Manson  may  have  done  in  these  respects 
since  the  ist  day  of  November  last,  and  promising  to  ratify  and  confirm  all  and  whatever  things 
our  said  factor  shall  lawfully  do  or  cause  to  be  done  in  the  premises  :     Providing  always,  as  it  is 
hereby  expressly  provided  and  declared,  that  the  said  David  Manson  shall  be  obliged  to  hdd 
just  count  and  reckoning  and  payment  to  us,  as  trustees  foresaid,  of  his  whole  intromissions,  in 
virtue  thereof,  after  deduction  always  of  his  necessary  charges  and  expenses,  and  a  reasonable 
gratification  for  his  trouble."    Therefore,  the  eflect  of  that  was,  that  he  was  constituted  (whatever 
rights  that  gave  him)  the  factor  or  acting  trustee,  and  for  that  purpose  he  was  to  have  reasonable 
expenses  and  gratification.     Now  I  quite  follow  what  was  said  by  the  Lord  Advocate.    It  can 
admit  of  no  manner  of  doubt,  that  that  did  not  necessarily  appoint  him  to  be  the  person  ^'ho 
should  manage  the  lawsuits.     At  the  same  time,  it  appears  that  he  did,  being  a  professional 
man,  undertake  to  manage  the  lawsuits  ;  and  1  am  not  so  perfectly  certain  that  in  regard  to  the 
existing  lawsuits,  inasmuch  as  the  money  that  was  to  be  recovered  by  them  was  the  chief  legacy 
which  this  gentleman  bequeathed,  it  might  not  be  any  unreasonable  inference,  that  it  was  meant 
that  he  should  superintend  at  least  the  carrying  on  of  all  those  lawsuits.     In  point  of  fact  he  did 
so ;  and  the  sole  question,  as  it  appears  to  me,  is,  when  he  did  that,  under  what  authority  did  he 
do  it  ?    Did  he  do  it  under  the  authority  of  his  co-trustees  ?  and  if  under  their  authority,  ^as 
that  an  authority  as  to  which  there  was  to  be  an  implication,  that  in  so  acting  he  was  to  be 
remunerated  as  professional  men  ordinarily  are  remunerated  } 

Now,  let  us  look  at  the  facts  of  the  case.     Certainly  I  think  the  appellant,  the  pursuer,  has* 
right  to  this  observation  in  his  favour,  that  when  you  employ  a  professional  person,  primd/aa^ 
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you  employ  him  for  reward,  or,  as  it  is  called,  upon  the  understanding  that  he  shall  be  paid  for 
his  services.  The  question  here  is,  whether  the  circumstances  are  such  as  to  rebut  that  pre- 
sumption. Now,  observe  in  what  position  these  parties  stood  towards  each  other.  With  the 
exception  of  Sir  William  Baillie  they  were  all  professional  persons,  five  out  of  six,  and  Sir 
William  Baillie  was  a  client  of  Mr.  Manson's.  Sir  William  Baillie  and  Mr.  Manson  may  be 
said  to  be  the  persons,  who  alone  were  interested  in  this  property  that  was  to  be  recovered  and 
got  in.  There  was  another  party,  his  sister,  who  was  to  have  ;£iooo,  but  each  of  those  gentle- 
men was  to  have  ;£3ooo,  and  if  there  was  a  residue,  each  of  them  was  a  residuary  legatee ;  and 
therefore  it  was  extremely  important  to  Mr.  Manson,  on  his  own  account,  and  on  account  of  his 
client  Sir  William  Baillie,  to  get  in  and  realize  this  property  to  the  largest  possible  extent.  The 
other  trustees  had  no  manner  of  interest  at  all  in  it.  They  never  could  get — I  was  going  to  say 
a  single  sixpence — they  might  get  ;£io,  but,  substantially,  that  maybe  disregarded  ;  they  had  no 
interest,  except  as  trustees,  to  get  in  the  property  for  the  benefit  of  Mr.  Manson. 

Now,  that  being  so,  Mr.  Manson,  under  an  authority  expressed  or  implied,  proceeds  to  act  as 
a  professional  person.  Are  we  to  infer  that  he  was  to  be  paid  for  that  by  the  other  trustees  ?  I 
must  say  that  I  concur  with  the  Lords  of  Session  in  thinking  that  it  would  be  the  most  monstrous 
conclusion  to  arrive  at  that  we  can  well  imagine.  All  these  trustees  are  professional  persons ; 
and,  looking  to  their  own  interest,  it  would  be  their  object,  as  far  as  professional  men  have  such 
an  object,  to  be  professionally  employed ;  and  that  they  should  all  volunteer  to  employ  one  of 
their  own  body,  at  their  personal  cost,  to  do  all  this  work  for  the  purpose  of  getting  in  property 
in  which  he  was  interested,  and  they  were  not,  is  the  most  extraordinary  assumption  that  one  can 
well  conceive.  If,  on  the  other  hajid,  you  understand  that  they  merely  meant  to  say  that  they 
employed  him  as  a  factor,  and  that  he  might,  out  of  the  trust,  be  remunerated  as  commissioner, 
so  far  as  it  is  lawful  he  should  be  remunerated  out  of  the  trust  funds,  and  that  he  was  to  manage 
as  he  thought  fit  for  his  own  benefit,  that  is  an  arrangement  which  a  priori  you  would  think 
extremely  reasonable ;  and  the  question  is,  how  far  that  assumption  tallies  with  the  facts  that 
afterwards  took  place.     It  appears  to  me  entirely  in  conformity  with  them. 

If  he  was  merely  the  servant,  as  it  were,  the  professional  person,  acting  for  the  other  trustees, 
he  was  bound  to  take  their  instructions,  and  to  act  according  to  their  directions.  But,  on  the 
contrary,  not  to  weary  your  Lordships  by  going  over  again  that  which  has  been  repeated  more 
than  once  in  the  course  of  the  argument — I  refer  to  the  letters  and  minutes  of  proceedings — 
nothing  of  that  kind  took  place ;  but  when  the  other  trustees  took  upon  themselves  to  interfere 
at  all  to  ask  questions  of  Mr.  Manson,  or  to  remonstrate,  or  to  make  observations,  he  is  very 
angry,  and  very  indignant  with  them,  and  substantially  says  to  them — What  is  that  to  you  1  you 
need  not  interfere  with  me. 

At  the  very  commencement  of  the  proceedings,  Mr.  Clyne  having  died  in  November,  and  the 

factory  deed  having  been  executed  at  the  end  of  the  following  month  of  December,  in  the  course 

of  the  following  year,  Mr.  Meiklejohn,  one  of  the  trustees,  I  suppose,  feeling  a  doubt  upon  the 

subject,  writes  to  Mr.  Manson,  and  says — "  1  cannot  allow  myself,  for  one  moment,  to  remain 

under  any  implied  imputation  of  liability  for  these  expenses."     To  which  Mr.  Manson,  in  a 

letter  of  the  loth  of  June,  answers — "There  are  some  points  in  your  letter  which  I  do  not  think 

it  necessary  to  enter  into  ;  but  I  will  observe,  that  if  the  agent,  who  knows  intimately  every  affair 

connected  with  the  trust,  were  not  to  be  allowed  to  take  any  ordinary  step  in  its  arrangement, 

there  would  be  little  occasion  for  his  appointment.     At  the  same  time,  whenever  any  important 

matter  requires  a  meeting  of  the  trustees,  I  shall  be  most  ready  to  call  them  together  for 

deliberation,  but  in  simple  matters  it  appears  to  me  unnecessary,  more  especially  as  such 

matters  fall  entirely  within  my  own  knowledge."     And  in  an  earlier  part  of  the  letter  he  says — 

**  You  certainly  do  not  think  that  I  am  one  of  those  who  would  wish  to  embark  in  an  unnecessary, 

doubtful,  or  groundless  litigation  ?     My  interest  is  quite  the  reverse  " — ^alluding  to  the  fact,  that 

all  these  proceedings,  in  truth,  were  proceedings  for  his  benefit,  and  not  for  the  benefit  of  the 

other  trustees.     The  rest  of  the  letter  is  merely  a  courteous  way  of  telling  the  other  trustees,  or 

the  trustee  whom  he  was  addressing,  that  he  need  not  interfere  with  the  matter  ;  that  he,  Mr. 

Manson,  would  take  care  that  if  there  was  anything  important  he  should  be  apprised  of  it,  but, 

in  the  mean  time,  he  might  look  to  his  business — Mr.  Manson  would  look  to  his.    That  is  the 

fair  interpretation  of  the  letter. 

A  very  short  time  after  this,  Mr.  Logan,  another  of  the  trustees,  apparently  not  liking  the 
aspect  of  affairs,  writes  to  Mr.  Manson  to  say  that  he  declined  to  have  anything  further  to  do 
with  the  trust.  He  had  no  power  of  withdrawing  from  the  trust,  but  certainly  he  had  the  power 
of  withdrawing  from  any  further  employment  of  Mr.  Manson,  if  employment  there  had  been. 
One  need  hardly  say,  that  there  cannot  be  anything  so  absurd  as  the  proposition,  that  a  person  is 
bound  to  employ  any  one  as  his  agent,  so  long  as  that  person  is  desirous  of  continuing  to  act  as 
agent.  In  the  letter  of  the  5th  of  August  1834,  Mr.  Logan  says  that  he  does  not  see  that  any 
inconvenience  can  result  from  his  ceasing  to  act  as  a  trustee,  and  then  he  says — *'  I  have  to 
request  that  you  may  be  kind  enough  to  give  directions,  that  my  name  may  not  be  used  in  any 
future  proceedings  connected  with  the  trust."    To  suppose  that  Mr.  Logan  can  be  liable  after 
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that  is  quite  absurd.      Even  if  he  had  employed  Mr.  Man  son,  as  I  think  he  had  not,  as  a 
professional  man,  that  was  an  express  revocation. 

Then  there  is  another  proceeding,  which  takes  place  a  year  or  two  afterwards.  In  the  year 
1837  some  proceedings  had  been  taken  against  a  gentleman  of  the  name  of  Mackenzie,  who 
appears  to  have  been  a  very  respectable  person.  I  do  not  know  whether  he  was  connected  with 
Lord  Mackenzie  or  not.  Mr.  Manson  had  instituted  a  process  of  homing  against  that  gentle- 
man,  and,  under  the  circumstances,  the  trustees  remonstrate  with  him  about  it,  and  say — It  is  a 
most  monstrous  proceeding  to  take  such  a  step  as  this  without  consulting  us ;  and  Mr.  Manson 
assumes  a  very  high  tone,  and  seems  to  say,  that  he  will  not  listen  to  any  of  those  complaints,  and 
that  he  shall  proceed  against  the  trustees.  How  he  meant  to  proceed  I  do  not  know,  but  he  said 
that  he  would  proceed  against  them  if  they  made  any  complaint,  or  called  in  question  the 
propriety  of  the  course  he  was  taking.  He  was  substantially  taking  upon  himself  the  whole 
management  of  the  matter,  as  if  it  was  his  own  concern  ;  and  so  I  think  it  was.  He  understood 
at  the  time  that  he  was  the  party  interested.  He  had  authority,  so  far  as  it  was  necessary,  from 
the  trustees,  and  of  course  that  must  be  taken,  with  reference  to  the  circumstances  of  the  case, 
to  mean  an  authority  to  act  as  he  might  think  fit,  but  not  so  as  to  make  them  personally 
responsible  for  the  matters  which  he  was  conducting  in  the  mode  which  he  thought  most 
advisable  for  the  interest  of  himself,  and  those  who  would  become  entitled  to  the  estates  if  they 
were  recovered. 

My  Lords,  the  conclusion  at  which  this  gentleman  arrives  is  really  absolutely  preposterous, 
because,  whereas  these  were  proceedings  which  were  instituted  solely  for  his  own  benefit,  and  the 
benefit  of  his  client  Sir  William  Baillie,  and  in  which  the  other  trustees  had  not  a  particle  of 
interest,  the  result  of  this  suit  would  be  to  make  the  other  trustees  personally  responsible  for  all 
the  expenses  which  had  been  incurred  in  attempting  to  realize  the  property  for  his  benefit,  and 
to  absolve  him  from  the  payment  of  one  shilling  of  those  expenses.  I  do  not  wonder  that  the 
Lords  of  Session  thought  it  a  most  outrageous  attempt,  and  1  do  not  wonder  at  the  conclusion  at 
which  they  arrived.  I  can  therefore  have  no  hesitation  in  moving  your  Lordships  that  the 
interlocutor  of  the  Court  below  be  affirmed,  and  be  affirmed  with  costs. 

Lord  Brougham. — My  Lords,  I  entirely  agree  with  my  noble  and  learned  friend.  During  a 
certain  period  of  the  argument  1  had  some  doubts,  which,  I  believe,  were  rather  partaken  in  by 
my  noble  and  learned  friend. 

Lord  Chancellor. — Before  I  understood  the  facts. 

Lord  Brougham.— Exactly.  Now  that  I  understand  what  the  real  facts  of  the  case  are,  I 
have  no  doubt  whatever,  any  more  than  the  Judges  of  the  Court  below  appear  to  have  had.  It 
would  be  one  of  the  most  extravagant  conclusions  that  could  be  drawn  from  the  facts  in  this  case, 
taking  all  the  circumstances  into  consideration,  and  the  relative  position  of  the  parties,  if  we  were 
to  hold  that  these  trustees  had  ever  had  the  least  idea  of  making  themselves  personally  liable, 
and  I  will  go  further,  and  say,  or  that  Mr.  Manson  himself  ever  conceived  that  they  had  made 
themselves  personally  liable.  The  two  letters  to  which  my  noble  and  learned  friend  referred — 
the  one  of  Mr.  Logan,  and  the  other  of  Mr.  Meiklejohn,  and  the  other  longer  letter  respecting 
that  unintelligible  charge  of  libel,  or  something  in  the  nature  of  slander  against  himself, — ^all 
those  letters  go  in  the  same  direction. 

My  Lords,  a  case  has  been  referred  to  more  than  once  in  the  course  of  this  argument, 
especially  on  the  part  of  the  appellant.  I  mean  that  of  Craddock  v.  Piper.  I  think  that  was  a 
case  before  Lord  Cottenham.  If  that  case  has  been  at  all  adopted  in  any  of  the  decisions  of 
your  Lordships'  House,  I  should  be  very  slow  to  express  any  doubt  which  I  may  have  upon  it. 
If  it  has  never  been  so  adopted  or  countenanced  in  decisions  here,  then  I  may  be  permitted  to 
state  that  I  have  great  doubts  respecting  the  soundness  of  that  decision,  owing  to  the  length  to 
which  it  goes. 

I  do  not  think,  Mr.  Anderson,  that  the  case  of  Craddock  v.  Piper  has  ever  been  adopted  by 
this  House? 

Mr,  Anderson, — No,  my  Lord,  Craddock  v.  Piper  is  not  much  approved  of  by  the  profession. 

Lord  Brougham. — Montgomery  v.  Wauchope  is  entirely  done  away  with  ? 

Mr,  Anderson, — Yes,  my  Lord,  it  is  done  away  with  by  the  case  of  Home  v.  Pringle, 

Interlocutor  affirmed^  with  costs. 
Party,  Appellants  Agent, — RoUand  and  Thomson,  W.S.,  Respondent:^  Agents, 
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JULY  3,  1855. 
David  Brown,  Appellant,  v.  William  Goldie,  Respondent. 

Appeal  to  House  of  Lords — Process — Printing  Record — The  appellant^  in  an  appeal  to  the  House 

of  Lords,  omitted,  in  thai  part  of  his  case  setting  forth  the  record,  to  print  the  pleas  in  law  of 

the  respondent : 
Held,  That  the  omission  was  not  sufficient  to  suspend  the  hearing  of  his  case,  though  the  House 

would,  in  settling  the  costs,  order  the  appellant  to  pay  to  the  respondent  such  additional  costs  as 

he  had  been  put  to  by  reason  of  the  omission. 
Appeal  to  House  of  Lords — Process — Printing  Record — The  appellant  omitted  to  print  in  his 

case  the  statement  of  facts  and  pleas  in  law  of  the  respondent  : 
The  House  of  Lords,  in  respect  of  the  omission,  ordered  the  appellant  to  pay  the  respondent  the 

costs  of  the  day,  and  to  amend  his  case  within  ten  days,  otherwise  the  appeal  to  be  dismissed. 

The  appellant  brought  two  appeals  against  several  interlocutors  of  the  Court  of  Session, 
pronounced  in  two  processes,  in  one  of  which  he  had  been  the  pursuer,  and  in  the  other  the 
defender.  In  both  cases  he  was  unsuccessful.  The  merits  are  immaterial  for  the  present 
purpose.     On  the  two  causes  being  called — 

Lord  Advocate  (MoncreifT)  was  proceeding  to  open  the  appellant's  case. 

Anderson  Q.C.,  for  the  respondent,  objected — That  the  appellant  had  not  complied  with  the 
standing  orders  of  the  House,  inasmuch  as  he  had  not  printed  the  entire  records,  but  had  omitted 
the  pleas  in  law  of  the  respondent  in  both  instances.  The  order  No.  177  required,  "that  in  all 
cases  of  appeals  from  Scotland  the  appellant  alone,  in  his  printed  case,  shall  lay  before  the 
House  a  printed  copy  of  the  record,  as  authenticated  by  the  Lord  Ordinary.'*  The  pleas  in  law 
of  the  respondent  formed  part  of  that  record,  and  therefore  should  have  been  printed.  The 
House  cannot  safely  proceed  to  hear  the  case,  without  having  before  it  the  entire  record,  so  as 
to  know  upon  what  both  parties  relied  in  the  Court  below. 

Lord  Advocate, — The  appellant  has  complied  with  the  standing  order,  as  far  as  regards  the 
presenting  of  the  record  to  the  House,  but  he  has  only  failed  to  include  a  small  portion  of  such 
record  in  bis  printed  case.  The  respondent  must  be  taken  to  know  his  own  pleas  ;  and  the 
omission  ought  not  to  prevent  the  case  being  proceeded  with,  as  it  could  not  possibly  prejudice 
the  respondent. 

Anderson  replied. — Though  the  pleas  which  have  been  omitted  are  our  own,  still  I  am  as 
ignorant  of  what  they  are  as  if  they  had  been  those  of  the  appellant.  The  respondent  always 
takes  it  for  granted  that  the  record  is  printed  in  the  appellant's  case,  for  it  is  the  appellant's  duty 
to  print  it ;  and  it  may  happen  that  the  printed  cases  are  not  exchanged  until  a  day  or  two  before 
the  hearing.  The  hearing  ought  to  be  postponed,  that  the  case  may  be  amended  ;  and  we  are 
entitled  to  the  costs  of  the  day. 

Lord  Chancellor  Cranworth. — We  think  that  the  appellant  having  complied  with  the 
standing  order,  so  far  as  the  House  is  concerned,  and  the  only  error  being  that  he  has  not  given 
to  the  respondent  a  printed  copy  of  the  respondent's  own  pleas,  the  hearing  may  go  on.  The 
respondent  must  necessarily  have  in  his  possession  his  own  pleas  in  law.  Though,  however,  we 
think  the  objection  not  sufficient  to  stop  the  hearing  of  the  cause,  we  may  hereafter  consider 
what  costs  ought  to  be  paid  to  the  respondent  in  consequence  of  the  omission. 

Lord  Brougham. — ^The  respondent  must  have  in  his  possession  a  copy  of  his  own  pleas  in 
law,  and  that  in  a  printed  form,  for  they  would  be  printed  in  the  Court  below. 

It  was  shortly  afterwards  discovered  that  not  only  the  pleas  in  law,  but  the  statement  of  facts 
of  the  respondent,  were  omitted  in  the  appellant's  printed  cases. 

Anderson  called  the  attention  of  the  House  to  this  further  omission. 

The  Lord  Chancellor  said,  that  in  such  circumstances  it  was  impossible  to  hear  the  cases  ; 
and  the  House  thereupon  made  an  order,  that  unless  the  appellant,  within  ten  days,  paid  to  the 
respondent  the  costs  of  the  day  in  both  appeals,  and  amended  his  printed  cases,  such  appeals 
should  stand  dismissed,  with  costs.^ 

Appellants  Agent,  Andrew  Murray. — Respondent's  Agent,  James  Crosbie. 

^  It  was  understood  that  the  costs  of  the  day  were  not  paid,  as  ordered ;  consequently  both 
appeals  were  dismissed  with  costs. 
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JULY  6,  i8s5. 

William  Pollok  Morris  and  Others,  Appellants,  v.  Charles  J.  Tennant, 

Respondent. 

Trust — Settlement — Fee  and  Liferent — Liferent  coupled  with  Faculty — Reduction — Deathbed. 

Held  (affirming  judgment),  in  reference  to  the  terms  of  a  trust  settlement^  that  a  right  of  liferent 
in  the  residue  was  conferred  by  the  truster  on  his  daughter^  and  not  one  of  fee,  but  ivith  power 
to  her  to  convey  the  fee  of  the  residue;  and  that  a  mortis  causi  deed  by  the  daughter ^  in  exercise 
of  the  power,  was  not  reducible  on  the  ground  of  deathbed. 

Gift  of  a  liferent  allenarly  to  A,  and  on  the  death  of  A,  the  fee  to  the  children  of  A,  and  if  no 
children,  then  power  to  A  to  dispose  of  the  fee  absolutely,  and  failing  exercise  of  this  power 
then  the  fee  to  third  persons  named,  are  not  equivalent  to  giving  the  fee  to  A?- 

This  was  a  reduction  by  the  appellants  of  a  deed  on  the  ground  of  deathbed. 

The  deed  under  reduction  was  granted  in  the  defender's  favour  by  his  deceased  wife,  Mrs. 
Janet  Tennant  or  Pollok,  on  19th  December  1849.  She  died  on  9th  February  1850.  It  was 
granted  by  her  in  exercise  of  a  faculty  contained  in  the  trust  disposition  and  settlement  of  her 
rather,  the  late  James  Pollok  of  Logie  Green,  who  died  on  23rd  February  1842, 

The  trust  deed  and  settlement  of  the  deceased  James  PoUok  was  dated  13th  February  1839. 
It  conveyed  the  whole  of  his  property,  heritable  and  moveable,  to  trustees,  for  certain  purposes. 
Theyfrj/  purpose  was,  payment  of  debts,  expenses,  and  funeral  charges.  The  second  was, 
fulfilment  of  the  truster's  obligations  under  his  own  marriage  contract  and  under  those  of  his 
only  children,  being  two  married  daughters,  Elizabeth  and  Janet  Pollok.  The  third  purpose 
was,  payment  of  legacies.  All  these  three  purposes  had  been  implemented  when  the  present 
question  arose. 

The  clauses  of  the  trust  deed  in  question  were  those  embodying  the  fourth,  fifth,  and  sixth 
purp>oses  of  the  trust. 

The  fourth  purpose  yi2j&  tb  us  expressed  :  "  InWut  fourth  place,  after  implementing  and  fulfilling 
the  foregoing  purposes  of  the  trust,  and  paying  the  whole  expenses  of  managing  the  same,  1 
direct  my  said  trustees  to  hold  the  free  residue  of  my  estate,  heritable  and  moveable,  in  manner 
following — viz.  they  shall  hold  one  half  of  said  residue  for  behoof  of  the  foresaid  Elizabeth 
Harriet  Pollok  in  liferent  for  her  liferent  alimentary  use  allenarly,  but  with  power  and  faculty  10 
her,  as  after  mentioned,  and  for  behoof  of  the  child  or  children  of  the  body  of  the  said  Elizabeth 
Harriet  Pollok,  in  such  proportions,  and  subject  to  such  conditions,  as  she  may  fix  and  determine 
by  a  writing  under  her  hand,  which  she  shall  have  power  to  execute  in  manner  after  mentioned.  .  .  . 
And  I  hereby  provide  and  declare,  that  in  case  of  the  death  of  the  said  Elizabeth  Harriet  Pollok 
without  leaving  a  child  or  children,  or  issue  of  the  body  of  such  child  or  children,  or  in  case  of 
the  failure  of  all  her  children,  and  of  the  issue  of  their  bodies,  before  attaining  majority,  then 
and  in  these  events  it  shall  be  lawful  to,  and  full  power  and  faculty  are  hereby  given  her,  by  any 
mortis  causd  deed,  to  dispone,  destine  and  convey,  a  portion  of  the  share  of  the  residue  of  my 
estate  liferented  by  her,  not  exceeding  f^yyoo,  to  such  person  or  persons,  and  in  such  way  as  she 
may  think  fit ;  and  in  regard  to  the  remainder  of  the  fee  of  said  share,  or  the  whole  thereof, 
should  the  above  power  and  faculty  not  be  exercised,  I  direct  my  said  trustees,  in  the  events 
foresaid,  to  hold  the  same  in  trust  for  behoof  of  the  foresaid  Janet  Pollok  in  liferent,  in  case  she 
shall  survive  the  said  Elizabeth  Harriet  Pollok,  for  her  liferent  use  allenarly,  and  for  behoof  of 
the  child  or  children  of  the  body  of  the  said  Janet  Pollok,  in  such  proportions,  and  subject  to  such 
conditions,  as  she  may  have  fixed  and  determined  by  a  writing  under  her  hand,  which  she  shall 
have  power  to  execute  in  manner  after  mentioned ;  which  failing,  equally  among  them,  and  the 
heirs  of  their  bodies  respectively  in  fee." 

The  fifth  purpose :  "  In  \h&  fifth  place,  I  direct  my  said  trustees  to  hold  the  other  half  of  the 
residue  of  my  estate  in  trust  for  behoof  of  the  foresaid  Janet  Pollok  in  liferent,  for  her  Uferent 
use  allenarly,  but  with  power  and  faculty  to  her  as  after  mentioned,  and  for  behoof  of  the  child 
or  children  of  the  body  of  the  said  Janet  Pollok,  in  such  proportions,  and  subject  to  such 
conditions  as  she  may  fix  and  determine  by  a  writing  under  her  hand,  which  she  shall  have  power 
to  execute  in  manner  after  mentioned,  which  failing,  equally  among  them,  and  the  heirs  of  their 
bodies  respectively  in  fee.  .  .  .  And  I  hereby  provide  and  declare,  that  in  case  of  the  death  of  the 
said  Janet  Pollok  without  leaving  a  child  or  children,  or  issue  of  the  body  of  such  child  or  children, 

*  See  previous  report  15  D.  716 ;  25  Sc.  Jur.  432.        S.  C    27  Sc.  Jur.  546. 
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or  in  case  of  the  failure  of  all  her  children,  and  of  the  issue  of  their  bodies,  before  attaining 
majority,  then  and  in  these  events  it  shall  be  lawful  to,  and  full  power  and  faculty  is  hereby  given 
her,  by  any  mortis  causd  deed,  to  dispone,  destine  and  convey,  a  portion  of  the  share  of  the 
residue  of  my  estate  liferented  by  her,  not  exceeding  £y>oo,  to  such  person  or  persons,  and  in 
such  way  as  she  may  think  fit ;  and  in  regard  to  the  remainder  of  the  fee  of  said  share,  or  the  whole 
thereof,  should  the  above  power  not  be  exercised,  I  direct  my  said  trustees,  in  the  events  foresaid, 
to  hold  the  same  in  trust  for  behoof  of  the  foresaid  Elizabeth  Harriet  PoUok,  in  liferent,  in  case 
she  shall  survive  the  said  Janet  PoUok,  for  her  liferent  use  allenarly,  and  for  behoof  of  the  child 
or  children  of  the  body  of  the  said  Elizabeth  Harriet  PoUok,  in  such  proportions,  and  subject  to 
such  conditions  as  she  may  have  fixed  and  determined  by  a  writing  under  her  hand,  which  she 
shall  have  power  to  execute  in  manner  after  mentioned ;  which  failing,  equally  among  them, 
and  the  heirs  of  their  bodies  respectively  in  fee,*'  &c. 

The  sixth  purpose :  *^ln  the  sijith  place,  in  case  it  shall  happen  that  neither  of  my  said 
daughters  shall  leave  a  child  or  children,  or  issue  of  the  bodies  of  such  child  or  children,  or  in 
case  of  such  child  or  children,  or  issue  of  their  bodies,  existing,  but  all  dying  before  attaining 
twenty-one  years  of  age,  then  and  in  these  events  full  power  and  faculty  is  hereby  committed  to 
my  said  daughters  respectively  to  settle,  destine  and  convey,  the  fee  of  the  share  of  the  residue 
of  my  estate  liferented  by  them  respectively,  to  such  person  or  persons,  and  in  such  way  and 
manner  as  they  may  think  fit,  but  under  burden  always  of  the  survivor's  liferent ;  and  failing  my 
said  daughters,  or  either  of  them,  exercising  such  power  and  faculty,  then  the  fee  of  said 
share  or  shares  shall  go  and  belong,  in  equal  proportions,  to  my  brothers  William  PoUok  and 
Morris  Pollok,  and  my  sister  Susan  Pollok,  and  their  respective  heirs." 

Mrs.  Tennant  (Janet  Pollok)  survived  her  sister,  and  both  of  them  died  without  issue.  The 
deed  under  which  the  defender  claimed,  bore  to  be  in  exercise  of  the  faculty  conferred  on  Mrs. 
Tennant  by  the  sixth  purpose  of  her  father's  trust  deed.  It  was  a  deed  in  her  husband's  favour 
in  trust  for  certain  purposes,  and  for  his  own  behoof ;  but  its  particular  terms  were  not  material 
to  the  present  question. 

Miss  Susan  Pollok,  though  her  name  appeared  in  the  summons  as  joint  pursuer  with  her  two 
brothers,  lodged  in  process  a  minute  disclaiming  the  action. 

In  defence,  the  plea  of  deathbed  was  denied  to  be  applicable  in  point  of  fact  But  farther, 
the  defender  maintained  that  Mrs.  Tennant  was  a  mere  liferentrix,  though  with  a  power  to  settle, 
destine  and  convey  the  fee ;  and  that  in  law  the  plea  of  deathbed  was  inapplicable  to  a  deed 
granted  in  exercise  of  that  power. 

The  Court  of  Session  held  that  the  fee  of  the  residue  did  not  vest  in  Janet  Pollok,  but  only  a 
liferent  coupled  with  a  power,  and  that  her  exercise  of  the  power  was  not  challengeable  on 
deathbed  at  the  instance  of  the  pursuers. 

The  pursuers  appealed,  maintaining  in  their  case  that  there  ought  to  be  a  reversal — i.  Because 
the  deed  of  Mrs.  Tennant  conveys  heritage  to  the  prejudice  of  the  appellants,  her  heirs  of  provision, 
and  being  executed  in  lecto^  is  reducible.  2.  Because  the  previous  deed  by  Mrs.  Tennant  in  liege 
poustie,  was  no  bar  to  the  appeUants'  challenge,  inasmuch  as  it  was  revoked,  and  the  rights  of  the 
appeUants  as  heirs  of  provision  restored.  3.  Because  the  circumstance  that  the  fee  was  feudally 
vested  in  trustees  was  immaterial,  inasmuch  as  the  law  of  deathbed  strikes  against  alienations 
of  aU  rights  to  heritable  estate,  whether  the  granter  be  infeft  or  not,  or  whether  his  right  be  of 
a  feudal  or  a  personal  or  equitable  character ;  and  further,  because  the  possession  and  seisin  of 
the  trustees  was  in  law  the  possession  and  seisin  of  Mrs.  Tennant  and  the  other  parties  who 
might  be  or  become  beneficially  interested.  4.  Because,  on  a  sound  construction  of  Mr.  Pollolw's 
trust  disposition,  his  daughters,  in  the  events  provided  for  by  the  sixth  purpose,  were  beneficial 
fiars  or  owners  of  the  residue  of  his  estate,  heritable  and  moveable.  5.  Because  a  liferent  with 
an  absolute  power  of  disposal  constitutes,  by  the  law  of  Scotland,  a  right  of  property,  whether 
such  liferent  and  power  be  by  reservation  or  constitution.  6.  Because  the  general  disposition 
did  not  pass  the  fee  to  the  trustees,  but  became  feudaUy  vested  in  Mrs.  Tennant,  as  Mr.  Pollok's 
heiress  at  law ;  and  the  power  and  faculty  of  disposal  became,  after  the  trustees  made  up  their 
titles  through  her,  to  aU  intents  and  purposes,  a  reserved  power  in  Mrs.  Tennant.  7.  Because 
the  appellants  were,  in  the  event  which  happened,  of  neither  of  Mr.  Pollok's  daughters  having 
any  issue,  effectually  constituted  their  heirs  of  provision,  and,  as  such,  had  a  perfect  title  to 
reduce  the  deed  under  challenge.  8.  Because,  at  aU  events,  the  deed  of  Mrs.  Tennant  is  ineffec- 
tual, in  so  far  as  it  purports  to  deal  with  the  moiety  of  the  heritable  estate  originaUy  provided  for 
Mrs.  Sym,  as  it  was  either  vested  in  Mrs.  Tennant  absolutely  as  heiress  at  law  of  her  father,  or 
if  not,  passed  to  the  appellants  as  heirs  of  provision  of  Mrs.  Sym,  or  as  substitutes  to  her,  or  for 
her,  under  Mr.  Pollok's  settlement. 

The  defenders  supported  the  judgment  on  the  following  grounds:— i.  Because  the  right  of 
Mrs.  Tennant  under  her  father's  settlement  was  not  of  the  nature  of  2i/ee  in  her  person,  but  a 
liferent^  with  a  personal  faculty  or  power  to  convey  the  fee  to  a  disponee  on  her  death.  2. 
Because,  on  the  assumption  that  no  right  in  the  fee  of  the  residue  of  her  father's  trust  estate 
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vested  in  Mrs.  Tennant,  the  law  of  deathbed  cannot  apply  to  the  settlement  executed  by  her  in 
favour  of  the  respondent.     Ersk.  iii.  8,  95,  97,  100;  Ersk.  iii.  8,  98;  2  Paton,  Ap.  133. 

Rolt  Q.C.,  and  Anderson  Q.C.,  for  the  appellants. — ^This  deed  is  reducible  on  the  head  of 
deathbed.  In  the  first  place,  the  property  was  heritable  in  its  nature,  and  it  was  not  converted 
into  moveable  by  the  trust  settlement  of  James  PoUok.  It  is  true  he  gave  the  trustees  a  power 
to  sell,  but  that  was  merely  with  a  view  to  change  the  securities,  and  not  to  convert  the  heritable 
into  moveable  property.  Besides,  it  was  not  a  peremptory  direction,  but  the  trustees  were  entrusted 
with  the  discretion  of  selling,  and  that  is  not  sufficient  to  change  the  legal  character  of  the  property 
left.  Assuming,  therefore,  the  property  to  be  heritable,  it  is  well  settled  that  by  the  law  of  Scotland 
the  heir  is  entitled  to  reduce  all  gratuitous  deeds  made  on  deathbed. — Ersk.  iii.  8, 97.  The  first 
question  will  be  as  to  the  extent  of  the  faculty  given  to  Mrs.  Tennant.  We  contend  she  had  only 
power  to  dispose  of  her  own  moiety  in  the  event  of  her  sister  predeceasing  her  without  issue. 
She  had  no  right  to  dispose  of  Mrs.  Sym's  share  in  the  event  that  happened.  (Here  the  respond- 
ent's counsel  interrupted,  contending  that  this  point  was  not  made  in  the  Court  below,  and  that, 
therefore,  it  could  not  now  be  insisted  on.  The  appellants'  counsel  replied  that  it  was  impos- 
sible to  say  whether  the  point  was  raised  in  the  Court  below  or  not,  as  there  were  no  cases  ordered ; 
but  that,  at  all  events,  the  conclusions  of  the  summons  were  wide  enough  to  admit  of  the  argu- 
ment. Ultimately  the  point  was  waived.)  As  to  the  general  question,  we  say  that  Mrs.  Tennant 
was  absolute  fiar  of  the  moiety  over  which  the  faculty  was  given.  It  is  said  the  fee  was  not  in  her, 
but  in  the  trustees.  That,  however,  was  a  mere  matter  of  feudal  title,  not  material.  She  was 
beneficially  entitled  to  the  fee,  though  in  point  of  strict  form  it  was  feudally  vested  in  the  trustees, 
and  her  right  equally  an  heritable  right.—  Bell's  Prin.  §  1796.  Thus,  in  Durie  v.  Coutis,  M.  4624, 
an  heritable  bond  was  vested  in  trustees  for  behoof  of  A,  and  it  was  held  that  A's  right  to  it  was 
heritable  property.  The  law  of  deathbed  is  one  of  policy,  and  looks  to  the  substance  of  the 
right,  not  the  mere  external  form. — Stair,  iv.  20,  38.  What  we  say,  then,  is,  that  Mrs.  Tennant 
was  substantially  the  owner  of  the  fee  of  this  property.  The  trust  settlement  of  James  Pollok 
gave  her,  in  the  first  instance,  a  liferent,  but  then  it  added  the  most  ample  power  of  disposing  of 
the  property.  Then  it  was  well  established  in  the  law  of  Scotland,  that  a  liferent,  coupled  with 
a  faculty  or  absolute  power  of  disposition,  was  in  effect  equivalent  to  the  fee.  There  is  a  long 
series  of  cases  to  that  effect.  Davidson  y.  Davidson ^  M.  3255-8;  Irvine  of  Drum ^  i  Fount. 
479;  Earl  of  Dunfermline  v.  Earl  of  Callander^  M.  2942;  Rome  v.  Grahan^s  Crs.y  M.  41 13; 
Cuming  v.  Her  Majesty^ s  Advocate^  M.  4268 ;  Per  Lord  Cran  worth,  L.  C,  in  Scott  or  Glendonwyn 
v.  Maxwell f  ante^  p.  383:  26  Sc.  Jur.  535.  See  also  3  Ross  L.  C.  712-5,  ibid,  63-5.  The  cases  of 
Forbes  v.  Forbes^  2  Pat.  Ap.  8;  and  Pringle  v.  Pringle^  ibid,  130,  though  reversed  by  the  House 
of  Lords,  are  not  inconsistent  with  the  prior  cases,  tor  these  two  cases  proceeded  on  the  ground 
that  the  heir  was  barred  by  some  exception,  amounting  to  consent,  from  challenging  the  deed. 
Accordingly  these  two  cases  were  not,  nor  have  they  been  considered,  inconsistent  with  the 
doctrine. — Bell's  Prin.  §  1807,  i  Sandford,  Her.  Sue.  114.  So  subsequent  cases  have  confirmed 
the  doctrine. — Dickson  v.  Dickson ^  M.  4269;  Baillie  v.  Clark ^  2 2d  Feo.  1809,  F.C.  There  is  no 
sound  distinction  in  this  respect  between  a  reserved  faculty  and  a  conferred  faculty. — Anderson 
V.  Youngy  M.  4128;  Hyslop  v.  Maxwell^  12  S.  414.  It  follows,  therefore,  that  Mrs.  Tennant 
was  absolute  fiar,  and  the  appellants  were  substitute  heirs,  and  not  conditional  institutes  as 
regarded  this  moiety  of  Mrs.  Tennant.  They  are  heirs  of  provision  of  Mrs.  Tennant,  and  not 
of  James  Pollok. 

[Lord  Brougham. — Surely  they  must  take  as  heirs  of  the  person  giving  the  faculty,  and  not  as 
heirs  of  the  person  exercising  it.] 

That  assumes  that  our  proposition  is  bad,  viz.,  that  the  liferent,  plus  the  absolute  power  of 
disposal,  is  equivalent  to  the  fee.  The  maker  of  the  settlement  must  be  taken  after  giving  that 
faculty  to  be  away  from  the  estate  altogether,  and  whatever  Mrs.  Tennant  did  was  in  her  own 
right  as  fiar,  and  everything  flowed  from  her. 

Lord  Advocate  (Moncrieff),  and  Solicitor-General  (Bethell),  for  the  respondent,  were  not 
called  upon. 

Lord  Chancellor  Cranworth. — My  Lords,  I  am  sure  that  your  Lordships  would  not  have 
taken  the  course  which  you  have  taken,  of  stopping  the  further  argument,  and  calling  upon  the 
counsel  in  reply,  if  you  had  not  felt,  after  the  argument  yesterday,  and  the  opportunity  you  have 
had  of  looking  into  the  documents,  that  it  really  was  a  matter  which  admitted  of  no  doubt,  and 
that  it  was  quite  clear  to  the  minds  of  your  I^ordships,  that  the  conclusion  at  which  the  Court  of 
Session  had  arrived  was  the  only  conclusion  at  which  they  could  have  arrived.  I  shall  propose 
that  the  judgment  which  I  shall  advise  your  Lordships  to  give  should  be  qualified,  in  order  to 
leave  the  matter  open,  by  saying,  that  it  shall  not  in  any  manner  prejudice  any  question  in  the 
existing  suit  as  to  Mrs.  Sym's  moiety;  therefore,  for  that  purpose,  we  may  consider  that  as 
disposed  of. 

The  action  was  one  of  reduction,  at  the  instance  of  the  two  appellants  Mr.  Morris  and  Mr. 
Pollok,  who  claim  as  heirs  of  provision  to  the  deceased  Mrs.  Janet  Pollok  or  Tennant,  and  they 
so  claim  by  virtue  of  the  settlement  which  has  been  so  often  referred  to,  made  by  the  father  of 
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Mrs,  Tennant  and  of  another  lady,  Mrs.  Sym.  By  that  settlement  he  made  a  variety  of  pro- 
visions. He  provided  for  his  two  daughters  for  their  lives,  giving  them  a  liferent  allenarly,  that 
is,  to  each  of  them,  with  a  provision  at  their  death,  giving  the  estate  to  their  children  if  they 
should  have  any — the  moiety  of  each  to  the  children  of  each ;  and  if  they  should  not  have  any 
children,  there  was  a  power  to  give  by  will  or  by  deed  mortis  causd  a.  sum  of  ^^3000,  and  then  a 
liferent  in  the  whole  to  the  survivor.  Then  he  proceeds — "  In  the  sixth  place,  in  case  it  shall 
happen  that  neither  of  my  said  daughters  shall  leave  a  child  or  children,  or  issue  of  the  bodies 
of  such  child  or  children,  or  in  case  of  such  child  or  children,  or  issue  of  their  bodies  existing, 
but  all  dying  before  attaining  21  years  of  age,  then,  and  in  these  events,  full  power  and  faculty 
is  hereby  committed  to  my  said  daughters  respectively,  to  settle,  destine,  and  convey  the  fee  of 
the  share  of  the  residue  of  my  estate  liferented  by  them  respectively,  to  such  person  or  persons, 
and  in  such  way  and  manner  as  they  may  think  ht,  but  under  burden  always  of  the  survivors' 
liferent ;  and  failing  my  said  daughters  or  either  of  them  exercising  such  power  and  faculty,  then 
the  fee  "  is  to  go  to  the  gentlemen  who  are  now  claiming,  the  present  appellants. 

The  question  is,  whether  they  are  correct  in  representing  themselves  as  entitled  to  this 
property,  or  that  they  would  have  been  entitled  under  this  deed  to  this  property  as  heirs  of 
provision  of  Mrs.  Tennant,  who  was  the  surviving  daughter ;  for  if  they  were  entitled  as  heirs  of 
provision,  then,  undoubtedly,  by  the  law  of  Scotland,  as  their  right  is  only  defeated  by  a  deed 
executed  by  Mrs.  Tennant  upon  her  deathbed,  their  right  could  not  have  been  defeated  by  that 
deed,  and  they  would  still  be  entitled. 

But  the  answer  which  the  persons  who  resist  this  action  of  reduction  make,  is  this — they  say, 
you  are  not  entitled,  as  heirs  of  provision  of  Mrs.  Tennant ;  you  are  entitled  by  another  right ; 
you  are  entitled  as  claiming  under  the  same  person  under  whom  Mrs.  Tennant  claims,  and  the 
law  of  deathbed  does  not  apply  to  such  a  case.  It  is  admitted  that  the  only  question  is — whether 
or  not  the  present  appellants  are  entitled  as  heirs  of  provision  of  Mrs.  Tennant,  or  whether  they 
claim  merely  under  an  exercise  of  the  power  given  by  Mr.  Pollok,  and  not  as  heirs  of  provision 
of  Mrs.  Tennant. 

Now,  my  Lords,  that  by  the  law  of  England  they  would  claim  under  an  execution  of  the 
powers,  not  as  heirs,  in  any  sense,  is  not  disputed.  But  the  argument  turns  mainly  upon  this, 
that  by  the  law  of  Scotland  a  liferent  given  to  a  person,  with  such  a  power  superadded  as  is 
here  contained  in  the  deed,  makes  that  person  the  absolute  owner.  And  various  cases  were 
relied  on  as  establishing  that  doctrine.  In  the  first  place,  there  was  the  case  of  Davidson  v. 
Davidson^  a  very  old  case,  decided  more  than  two  centuries  ago,  in  which  a  person  having  pur- 
chased an  estate  ''  to  himself  in  liferent,  and  his  eldest  son  Mr.  Alexander  Davidson  in  fee, 
reserving  always  to  himself  an  express  faculty  to  alter  the  said  fee,  and  to  dispone  etiam  in  lecto^ 
it  was  held  that  though  the  purchaser  took  by  the  terms  of  the  deed  only  a  liferent,  and  at  his 
death  the  estate  went  to  his  eldest  son,  yet  the  superadded  power  which  he  took  made  him,  in 
truth,  the  owner  of  the  fee.  The  question  arose  in  this  way, — he,  by  a  deed  executed  on  his 
deathbed,  gave  away  the  property  from  his  eldest  son,  and  the  question  was,  whether  the  eldest 
son  was  or  was  not  defeated  by  the  operation  of  that  instrument.  In  the  first  place,  it  was  held 
that  if  was  incompetent  to  the  party  to  make  the  stipulation;  that  the  doctrine  of  deathbed 
should  not  apply ;  and  that  it  was  to  be  dealt  with  as  if  there  had  been  no  such  stipulation. 
Then  the  question  was,  whether  the  person  having  the  liferent  with  this  superadded  power,  could 
defeat  the  right  that  had  been  previously  given  to  the  son.  It  was  held  that  he  could  not.  It 
was  held  that  the  execution  of  this  deed  upon  deathbed  was,  in  truth,  an  execution  of  a  deed 
which  the  heir  had  a  right  to  dispute,  and  that  he  was,  in  truth,  the  absolute  owner. 

Now,  my  Lords,  that  was  followed  by  two  cases  which  were  relied  upon,  the  case  of  Cuming 
V.  His  Majesty s  Advocate y  and  Baillie  v.  Clark,  In  Cuming  v.  His  Majesty* s  Advocate,  the  case 
was  this :  Adam  Hay  obtained  a  charter  of  certain  lands  to  himself  in  liferent,  and  to  his  son 
Andrew  in  fee.  By  this  charter  there  was  reserved  to  himself  a  power  of  contracting  debt,  and 
of  disposing  of  the  lands.  The  son  died  ;  afterwards  the  settler  disposed  of  the  property ;  and 
it  was  afterwards  forfeited  by  the  disponee  in  the  rebellion  of  1745  \  ^^^  ^^^  question  was — 
whether  the  son  had  such  an  interest  there  as  that  his  widow  would  be  entitled  to  her  terce.  It 
was  held  that  he  had  not ;  for  that,  although  he  had  been  named  in  the  charter,  the  father  being 
named  as  having  had  a  liferent,  and  the  son  as  having  a  fee,  yet,  inasmuch  as  there  were  super- 
added powers  to  the  father  absolutely  to  dispose  of  the  property,  that  made,  as  we  should  say  in 
this  country,  the  son  in  the  nature  of  a  trustee  for  the  father,  and  the  father  still  retained  the 
absolute  power,  and  the  son  had  no  interest  upon  which  his  widow  could  rely,tis  giving  her  a 
claim  to  terce  or  dower. 

Then,  again,  there  was  the  case  of  Baillie  v.  Clark,  a  more  modem  case,  which  was  to  the 
same  effect.  There,  again,  Clark  purchased  some  property,  in  which  he  took  the  convej^nce  to 
himself  in  liferent,  and  to  his  son,  his  heirs  and  assigns.  The  deed,  however,  contained  a 
reservation  in  favour  of  the  father  to  burden  and  affect  the  lands,  and  to  sell  and  dispose  of  them 
at  pleasure  without  the  consent  of  the  son.  On  this  disposition  infeftment  was  taken  in  favour 
of  the  father  and  son  in  the  respective  interests  of  liferent  and  fee.     The  father  did  not  there 
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exercise  the  faculty,  but  he  died,  and  the  eldest  son  took  a  share  with  the  other  children  in  the 
personal  estate.  The  question  was,  whether  he  was  bound  to  collate  the  heritage ;  and  that 
depended  upon  this,  whether  he  held  the  heritage  by  descent  from  his  father,  or  whether,  as  he 
insisted,  he  took  it  as  institute  under  the  original  conveyance.  The  Court  of  Session  held,  that 
his  being  named  in  the  charter  was  immaterial;  that,  in  truth,  the  father  having  a  liferent,  with 
an  absolute  power  of  disposition,  had  the  whole  fee  in  him,  and  so  the  son  took  the  estate  by 
descent  from  the  father,  and  he  must  collate. 

That  was  followed,  again,  by  a  case,  the  exact  terms  of  which  I  do  not  recollect,  but  it  appeared 
to  all  your  Lordships,  I  believe,  certainly  to  myself,  to  come  exactly  within  the  class  of  cases  that 
were  decided  in  the  last  session  of  Scott  or  Giendonwyn  v.  Maxwell,  and  the  other  cases.  But 
in  all  those  cases  the  person  who  was  called  liferenter  had  the  absolute  power  of  owner  in  fee 
simple,  and  nobody  could  question  anything  that  he  did.  He  might  burden  the  estate  with  debts 
to  any  amount — he  might  convey  the  property  away— he  might  dispose  of  it  as  if  he  was  the 
owner  in  fee  simple — ^and  then  the  law  of  Scotland  says,  that  in  such  a  case  he  is  the  owner  in 
fee  simple. 

But  the  question  is,  how  that  applies  to  the  present  case.  It  seems  to  be  an  unarguable 
proposition,  that  in  this  case  Mrs.  Tennant  was  in  that  predicament.  Mrs.  Tennant  was  the 
liferenter,  and  she  had  nothing  more  than  the  liferent.  That  she  was  intended  to  have  nothing 
more  than  the  liferent  is  obvious  from  the  terms  of  the  provision.  Whether  that  provision  is 
valid  or  not,  is  not  for  the  present  purpose  material  to  be  considered,  but  it  is  most  important, 
with  a  view  to  see  what  is  the  interest  that  the  settler  intended  to  be  given  to  her.  Th&  settler, 
after  having,  in  three  passages,  said  that  she  is  to  have  a  liferent  allenarly,  expressly  goes  on  to 
''  provide  and  declare,  that  the  provisions  herein  conceived  in  favour  of  my  said  daughters,  shall 
be  exclusive  of  the  jus  mariti  of  their  respective  husbands,  and  shall  not  be  subject  to  their  debts 
or  deeds,  or  to  the  diligence  of  the  creditors  of  either  of  them,  all  which  are  hereby  expressly 
excluded ;  neither  shall  said  provisions  be  assignable  by  my  daughters,  or  either  of  them,  or 
liable  for  their  debts  or  deeds,  but  the  same  shall  be  purely  alimentary  to  them."  What  can  be 
more  clear  than  all  these  provisions  for  the  purpose  of  shewing,  that  (whether  they  were  all 
available  or  not — whether  they  were  such  as  could  be  enforced  or  not,  is  not  material)  the  settler 
meant  to  give  to  those  ladies  a  life  interest,  and  a  life  interest  only?  The  question  is — whether 
it  was  competent  to  him  to  do  it,  and  whether  he  has  done  it.  He  intended  that  they  should 
have  a  life  interest ;  that  is  plain.  What  he  says  is,  that  they  are  to  have  a  life  interest,  and  then 
at  their  death  it  should  go  to  their  children,  if  they  have  any ;  if  they  have  not  any,  then  he 
gives  a  power  to  each  of  them  to  charge  the  estate,  by  a  mortis  causd  deed,  with  £yooQ\  and, 
subject  to  the  life  interest  of  the  survivor,  he  says  that  they  may  dispose  of  the  estate  in  such  a 
way  as  they  may  think  proper. 

Does  that  make  them  the  owners  of  the  fee.^  The  whole  of  the  arguments  that  were  applied 
in  all  those  cases  to  which  I  have  referred  entirely  fail  here,  because,  in  order  to  apply  those 
arguments,  the  settlement  must  be  such  a  settlement  as  would  have  enabled  the  daughter,  at  any 
time  in  her  life,  to  have  disposed  of  the  property  so  as  to  ha\re  defeated  the  claims  of  all  other 
persons.  It  is  clear  that  she  could  never  have  defeated  the  rights  of  her  children.  In  the  cases 
of  Cuming  v.  Her  Majesty s  Advocate^  BcUllie  v.  Clark,  and  Davidson  v.  Davidson,  the  liferenters 
had  an  absolute  power  of  defeating  the  estate  which  was  given  to  the  son,  and  to  the  children — 
that  is,  if  they  thought  fit.  That  was  not  the  case  here.  The  case  here  was,  that  the  children 
would  take  as  institutes  under  the  original  settlement,  if  there  had  been  children ;  but  there  being 
no  children,  a  power  was  given  to  these  ladies  to  dispose  of  the  property  as  they  thought  fit  $  or 
if  they  did  not,  as  conditional  institutes,  (I  believe  that  to  be  the  correct  description,)  these  two 
gentlemen  would  take,  not  as  heirs  of  provision  of  the  daughters,  but  as  claiming  by  virtue  of 
the  conditional  institution  from  the  settler  himself.  The  law  of  deathbed,  therefore,  does  not 
apply  to  this  case ;  and  it  appears  to  me,  therefore,  that  the  Court  of  Session  came  to  the  only 
conclusion  at  which  it  was  possible  for  them  to  arrive,  viz.,  that  the  parties  instituting  this 
action  of  reduction  failed  upon  that  which  is  the  preliminary  duty  of  a  party  prosecuting  such  a 
suit,  viz.,  to  make  out  his  own  title.  I  therefore  move  your  Lordships  that  this  appeal  be  dismissed. 

Lord  Brougham. — My  Lords,  I  take  the  same  view  of  this  case  as  my  noble  and  learned 
friend,  and  the  Lord  Ordinary,  and  all  the  Judges  in  the  Court  below.  Upon  the  second  plea  it 
is  not  necessary  to  express  my  opinion.  I  am  inclined  to  agree  with  the  Lord  Ordinary  in  rather 
withdrawing  from  expressing  any  opinion  upon  the  point,  whether,  "  supposing  Mrs.  Tennant  to 
be  fiar,  the  right  must  be  viewed,  having  regard  to  the  provision  of  Mr.  PoUok's  settlement,  as 
moveable,  and  not  heritable,  in  any  question  affecting  her  succession  ? "  I  do  not  think  it 
necessary  to  deal  with  that  question  at  ail,  because  I  am  of  opinion,  that  upon  the  first  ground 
no  right  of  fee  in  the  trust  estate  of  her  father  is  conferred  on  Mrs.  Tennant  by  his  trust 
settlement,  and  also  that  this  is  an  exercise  of  a  power  not  reserved,  but  constituted  by  this 
conveyance. 

I  entirely  agree  with  my  noble  and  learned  friend  in  the  comments  that  he  makes  upon  that 
part  of  the  deed  referred  to,  that  it  plainly  intimates  the  meaning  and  intent  of  the  party  creating 
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this  right,  that  it  is  not  a  faculty  reserved,  but  created  ;  and  the  latter  part  of  the  judgment  of 
the  learned  President  of  the  Court  below  expresses  my  opinion  clearly  uj)on  this  case,  as  does 
also  the  opinion  of  Lord  Fullerton. 

Lord  St.  Leonards. — My  Lords,  I  entirely  concur  with  my  noble  and  learned  friends  that 
this  appeal  should  be  dismissed.  I  think  the  case  quite  free  from  doubt,  and  upon  very  solid 
grounds,  applicable  as  well  to  the  law  of  Scotland  as  the  law  of  England.  Your  Lordships  have 
always  been  careful,  as  I  am  sure  you  will  always  continue  to  be,  not  to  confound  the  two  laws. 
But,  on  the  other  hand,  when  the  same  principle  applies,  and  there  is  no  reason  why  the  same 
rule  should  not  be  applicable  to  both,  it  is  very  much  to  the  advantage  of  both  countries  that  the 
same  rule  should  be  established — certainly,  never  in  violation  of  the  law  of  Scotland. 

Now,  as  regards  the  case  before  your  Lordships,  it  has  been  embarrassed  by  reference  to  cases 
■which  stand  simply  upon  the  law  of  Scotland.  The  cases  which  have  been  referred  to  are  of 
this  nature : — A  father  either  settles  his  estate  upon  himself,  and  upon  his  son  in  fee,  or  he  reserves 
to  himself,  upon  the  settlement  of  the  estate,  a  power  over  the  estate,  which  gives  him  a  dominion 
over  the  fee.  In  both  those  cases  the  law  of  Scotland  has  an  operation  which  the  law  of  England 
would  deny  to  such  an  instrument,  and,  of  course,  the  law  of  Scotland,  with  reference  to  Scotch 
property,  must  prevail.  The  father,  in  both  these  cases,  is  considered  still  to  have  the  dominion 
over  the  fee.  Now,  if  a  father  in  England  were  to  settie  an  estate  on  himself  for  life,  with 
remainder  to  his  son  in  fee,  it  is  perfectly  clear  that  the  father  would  be  tenant  for  life  only,  and 
that  the  son  would  take  the  fee,  which  the  father  could  not  defeat  except  under  the  Statute  of 
Elizabeth,  which  would  enable  him,  if  the  settlement  were  simply  voluntary,  not  by  any  act  of 
his  own  alone,  but  by  a  sale  to  a  third  person,  to  defeat  that  voluntary  settlement,  otherwise  the 
remainder  would  take  effect  just  as  any  other  remainder,  and  the  father  would  have  no  power  to 
defeat  it. 

Now,  in  reference  to  the  other  case,  which  also  depends  upon  the  law  of  Scotland,  there  is  a 
passage  in  Erskine,  which  is  very  singular,  with  respect  to  an  estate  conjunctly  to  husband  and 
wife  ror  their  lives,  and  to  their  heirs.  Now,  if  there  were  such  a  limitation  in  the  law  of 
England,  it  would  give  a  tenancy  by  entirety  to  the  husband  and  wife,  and  it  would  survive 
accordingly,  and  the  husband  could  not  defeat-that  estate.  But  by  the  law  of  Scotland  "  their 
heirs  ^  are  rejected,  and  the  whole  fee  is  held,  contrary  to  the  clear  express  terms  of  the  settlement, 
to  vest  in  the  husband. 

Those  are  cases  which  your  Lordships  will  not  touch,  and  ought  not  to  touch.  You  sit  here 
as  a  Court  of  Scotch  Judicature,  and  you  are  bound  to  administer  Scotch  law ;  and  therefore 
those  cases,  singular  as  they  are,  and  contrary  to  principle  as  they  seem  to  be,  yet  are  law,  beyond 
all  question,  and  must  be  adhered  to.  But  in  a  case  such  as  that  now  before  your  Lordships 
there  is  no  such  rule  laid  down.  Nobody  can  point  to  a  case  (and  the  learned  counsel  at  the  bar 
would,  if  anybody  could,  I  am  sure,  have  furnished  your  Lordships  with  cases  for  the  purpose) 
which,  upon  a  settlement,  has  decided  that  even  a  general  powers  (I  take  the  most  general  power 
of  appointment,)  followed  by  gift  over  in  default  of  appointment,  amounts  to  a  fee.  .  There  is  no 
such  authority  in  the  law  of  Scotland.  There  are  authorities  in  the  law  of  Scotland,  and  there 
are  equally  authorities  in  the  law  of  England,  that  where  you  give  to  one  for  life,  and  then  a 
general  disposition  of  the  property,  that  may  amount  to  a  fee;  but  there  is  no  case  in  the  law  of 
England,  and  none  has  been  cited  from  the  law  of  Scotlandj  which  says,  that  if  you  give  an 
estate  to  one  for  life,  with  a  most  absolute  power,  subject  to  that  life  estate,  to  dispose  either  by 
will  or  by  deed,  or  in  anyway  he  may  think  proper,  in  default  not  only  of  the  heirs  of  the  person, 
but  in  default  of  appointment,  that  that  operates  as  a  gift  in  fee.  There  may  be  both  Jn  the  law 
of  England  and  in  the  law  of  Scotland,  something  amotmting  to  a  disposition  of  the  fee,  although 
not  in  words  so  expressed. 

Now,  we  must  remember  this,  that  the  case  now  before  your  Lordships  is  not  a  case  of  reserv- 
ation. It  is  not  a  case  of  settlement,  such  as  I  have  before  referred  to ;  but  it  is  a  case  of  direct 
settlement  in  succession  to  every  man  taking  from  the  original  granter,  not  with  reference  to  his 
being  the  heir  of  line,  or  the  heir  of  provision,  but  simply  as  a  person  nominated  to  take  under 
the  particular  settlement. 

Now,  if  you  look  at  the  different  powers  that  were  given,  and  to  which  your  Lordships'  atten- 
tion has  been  very  properly  drawn,  you  will  see  that  there  can  be  no  doubt  whatever  as  regards 
two  of  the  powers.  Nobody  can  dispute  or  question  it.  Take  the  estate  of  one  daughter.  It  is 
a  gift  to  the  daughter  as  liferenter  absolute ;  that  is  clear  enough.  But  it  goes  further :  what 
follows  ?  "  Then  to  her  children,  as  she  shall  appoint."  Does  that  enlarge  her  estate  ?  It  is 
absurd  to  suppose  so.  It  is  a  simple  power  to  give  the  estate,  not  in  a  way  to  enlarge  her  life 
estate,  but  it  would  give  the  estate  to  her  children,  as  purchasers,  as  we  should  say  in  this  country, 
or  as  persons  nominated  under  the  power,  and  when  the  power  is  exercised,  they  will  take  under 
the  particular  settlement. 

Then,  suppose  there  were  no  children,  what  then  ?  In  default  of  children  she  has  a  power  by 
a  mortis  causd  deed  to  dispose  of  j^sooo.  Is  that  property  ?  Can  anybody  argue  it  to  be  pro- 
perty ?    It  is  clearly  confined  to  a  particular  portion  of  the  property.     It  is  simply  only  what,  in 
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this  country,  is  called  a  power,  and  what^  in  the  Scotch  law,  is  called  a  faculty — difTerent  words, 
but  having  precisely  the  same  meaning. 

Then  those  two  powers  being  perfectly  clear,  we  come  to  the  third,  which  is  not  to  arise  unless 
there  be  a  default  of  children,  and  subject  or  not,  just  as  the  event  may  turn  out,  to  the  ;£3ooo 
being  given  or  not.  Nothing  can  be  larger  than  these  terms.  But  what  is  it  ?  Is  it  a  power  or 
a  property  ?  We  have  already  seen  that  the  first  two  dominions  given  to  the  ladies  to  be  exer- 
cised, for  dominions  they  are,  are  both  strictly  (>owers,  and  never  can  be  considered,  by  any 
possible  misapprehension,  as  property.  Then,  what  is  the  third  ?  It  is  larger  in  extent,  bat  is 
it  different  in  principle  ?  It  is  not  the  extent  of  a  power  which  makes  it  property.  It  might  as 
well  be  a  property  in  the  case  of  the  £y>oo.  If  givmg  a  power  to  dispose  of  that  particular  por- 
tion of  the  property  would  confer  property  on  the  person  to  whom  you  give  the  power  of  dispo- 
sition, there  would  be  just  as  much  reason  to  make  that  property  as  there  would  be  to  make  it 
property  if  you  extend  the  power  over  the  whole  of  the  fee.  It  is  not  the  extent  of  the  power 
that  gives  property;  it  is  the  nature  of  the  power  that  mayor  may  not  give  the  property,  and  not 
the  extent  of  it.  A  power  to  appoint  £yxx>  or  £^  may,  by  a  particular  expression^  I  admit, 
amount  to  property,  and  to  a  gift  of  the  money,  where  a  person  seems,  in  words  only,  to  have  a 
power  of  disposition  over ;  but  the  extent  of  the  power,  whether  it  is  limited  to  ^3000,  or  whether 
It  extends  to  the  whole  of  the  fee,  cannot  alter  the  nature  of  the  dominion  which  is  given  to  the 
party. 

Now,  if  any  words  could  expressly  create  a  clear  power,  you  find  the  words  in  this  particular 
deed.  Words  cannot  be  more  clear.  Did  man  ever  see  such  words  used  by  a  person  compe- 
tent to  draw  such  an  instrument  as  this,  were  a  fee  intended  to  be  given  ?  Yet  that  is  what  was 
attempted  to  be  argued  at  the  bar. 

Now,  I  do  not  embarrass  myself  in  the  opinion  which  I  am  submitting  to  your  Lordships  at 
all  with  the  question — whether,  by  the  construction  of  this  instrument,  the  lady  was  confined  to 
a  mortis  causd  deed  with  reference  to  what  followed,  or  with  reference  to  what  preceded,  or 
whether  she  had  a  general  power ;  but  I  desire  to  be  understood,  as  far  as  my  opinion  goes,  that 
I  am  clearly  of  opinion,  and  I  advise  your  Lordships  to  act  upon  it  to  that  extent,  that  the  life- 
rent in  this  case,  with  the  most  extended  power  that  words  can  give  to  dispose  of  the  fee,  bat 
with  a  grant  over  to  other  persons  in  default  of  the  exercise  of  the  power,  gives  only  a  life  estate, 
according  to  the  terms  of  the  setdement ;  or  a  power,  according  to  the  terms  of  the  settlement, 
over  the  fee.  If  the  fee  be  given,  or  whatever  be  the  estate  over  in  default  of  appointment,  and 
only  in  default,  and  subject  to  appointment,  that  in  no  manner  vests  any  property  beyond  the 
life  estate  in  the  person.  That  I  apprehend  to  be  clear  law.  That  clears  away  a  great  many 
difficulties  which  might  otherwise  have  appertained  to  this  case,  without  breaking  in  at  all  upon 
the  law  of  Scotland,  without  infringing  on  any  case  that  was  ever  decided  in  the  law  of  Scotland 
It  fortunately  places  the  law  of  Scotland  upon  the  certain,  clear,  and  solid  foundation  of  principle 
upon  which  the  law  of  England  stands,  and  will  in  future  leave  the  laws  of  both  countries  exacdy 
the  same. 

Now,  with  regard  to  the  authorities,  without  embarrassing  your  Lordships  with  the  earlier 
Scotch  cases,  those  of  Forbes  v.  ForbeSy  and  Pringle  v.  PringUy  were  referred  to,  which  were 
both  decided  in  this  House,  and  which,  in  my  apprehension,  clearly  establish  the  principle  which 
I  am  now  asking  your  Lordships  to  act  upon.  It  appears  to  me  that  this  is  clearly  a  case  coming 
within  the  principle  of  the  authorities  laid  down  by  the  Judges  in  the  Courts  of  Scotland,  and 
that  they  would  have  great  reason  to  complain  if  your  Lordships  came  to  a  different  determin- 
ation. For,  in  both  Forbes' s  case  and  PHngl^s  case,  where  they  desired  to  establish  a  different 
rule,  this  House  overruled  their  decisions;  and  now,  when  they  have  conformed  to  your  Lord- 
ships' decision,  as  they  were  bound  to  do  by  the  constitution,  it  is  attempted  to  set  up  the  old  lav 
again,  and  reverse  that  which  they  have  decided  in  conformity  with  the  decisions  of  your  Lord- 
ships' House.  And  I  must  observe,  that  this  is  not  the  first  case  this  session  in  which  I  have  had 
occasion  to  call  your  Lordships'  attention  to  that  very  circumstance,  that  where,  by  decisions  oi 
this  House,  the  law  as  established  and  laid  down  in  Scotland  has  been  reversed,  and  a  clear  rule 
laid  down,  which  the  Judges,  to  their  great  credit,  have  afterwards  clearly  adopted  and  acted 
upon,  as  they  were  bound  judicially  to  do,  parties  have  come  to  your  Lordships'  bar,  praying  you 
to  reverse  your  own  rule,  and  to  reverse  everything  which  the  Judges  in  Scotland  have  decided 
in  obedience  to  precedents  of  your  Lordships. 

My  Lords,  I  think  that  this  is  a  case  which  does  not  admit  of  the  least  doubt^  though  I  have 
thought  it  necessary  to  add  to  what  my  noble  and  learned  friends  have  said,  in  order  that  there 
may  be  no  misunderstanding  of  the  principle  upon  which  these  cases  stand ;  and  I  hope  that 
your  Lordships  will  think  it  right  that  this  appeal  should  be  dismissed,  with  costs. 

Lord  Chancellor. — This  will  be  without  prejudice  to  pending  actions  ? 

Lord  St.  Leonards. — Of  course  it  will  be  understood  that  in  these  words  the  House  does 
not  express  any  opinion,  or,  either  directly  or  indirectly,  intend  to  give  the  most  remote  hint  of 
what  their  opinion  may  be  as  to  those  actions. 

Mr,  Rolt, — That  is  the  only  object  the  appellants  had  in  mentioning  it. 
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Interlocutors  affirmed^  with  costs. 
Robert  Ainslie^  W.S.,  Appellant^  Agent. — Wotherspoon  and  Mack,  W.S.,  Respondenfs  Agents, 
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Donald  Maclaine,  &c.,  Appellants,  v.  Donald  Maclaine,  Archibald 
BORTHWICK,  H.  G.  Watson,  and  Others,  Respondents. 

Sasine,  Registration  of — Grounds  and  Warrants — Statutes  1617,  c.  16;  1693,  c.  14. 

Held  (affirming  judgment),  That  the  date  oj  presentment  of  a  sasine  for  registration  is  the  date 
of  its  registration^  and  the  record  of  the  date  of  presentment  is  the  minute  book  of  the  Register 
of  Sasine s» 

The  following  objections  y  in  a  reduction  improbation,  were  stated  to  the  validity  of  the  registration 
of  a  sasine: — i.  That  the  month  and  day  of  the  monthy  and  the  year  of  the  sovereign's  reign^ 
were  not  written  in  the  body  of  the  record^  but  were  entered  as  a  marginal  note,  to  which  no 
separate  subscription  was  appended.  2.  That  the  name  of  the  party  taking  sasine,  '*  Maclaine," 
was  entered  in  the  minute  book  of  the  register  as  "  Maclean.^^  3.  That  the  person  presenting 
the  sasine,  the  registration  of  which  was  objected  to,  having,  at  the  same  time,  presented  several 
other  sasines  for  registration,  all  of  which  were  entered  on  one  and  the  samepage^  the  entry  of 
the  sasine  in  question  wets  not  separately  subscribed,  but  only  one  signature  was  affixed  by  the 
keeper,  and  the  party  presenting,  to  the  whole  writs  presented. 

Held  (affirming  judgment).  These  objections  were  properly  repelled^ 

On  appeal,  it  was  pleaded  that — i.  The  instrument  of  sasine  following  upon  the  charter  of 
resignation  of  1785,  dated  the  15th  October  of  that  year,  and  appearing  ex  facie  of  the  register 
to  have  been  recorded  upon  the  i6th  December  1785,  /.  e.,  more  than  60  days  beyond  its  date, 
was  consequently  null  and  void.  2.  It  was  not  legally  recorded,  in  respect  the  portion  of  the 
instrument  which  sets  forth  the  month  and  day  of  the  month,  and  the  year  of  the  king's  reign  in 
which  it  is  alleged  to  have  been  expede,  was  not  inserted  in  the  register,  but  appears  in  the  form 
of  a  marginal  note,  not  subscribed  or  authenticated.  3.  It  was  not  legally  registered,  in  respect 
its  date  was  not  set  forth  in  the  entry  in  the  minute  book,  and  the  party  who  presented  it  for 
registration,  and  the  keeper  of  the  register,  did  not  sign  the  entry  in  the  minute  book,  as  required 
by  statute,  but  only  subscribed  at  the  foot  of  the  page  of  the  minute  book  where  it  appeared,  and 
after  the  entry  of  six  other  sasines.  4.  It  was  further  unavailing,  in  respect  the  proper  and  true 
name  of  ^  Maclaine  ^  does  not  appear  in  the  minute  book,  while  another  and  a  different  name, 
"  Maclean,"  is  substituted  for  it. 

The  respondents  supported  the  judgment  on  the  following  grounds : — i.  Because  the  Court  of 
Session  correctly  gave  effect  to  the  entry  in  the  minute  book  of  the  Register  of  Sasines  as  the 
legal  evidence  of  the  date  of  registration,  and  that  entry  proves  that  the  instrument  of  sasine  was 
duly  recorded  on  loth  December  1785,  being  within  60  days  after  15th  October  1785,  the  date  of 
the  sasine.  2.  Because,  although  in  transcribing  the  said  instrument  of  sasine  the  record  keeper 
copied  part  on  the  margin,  there  was  no  ground  for  holding  the  marginal  writing  to  be  a  part  of 
the  record. 

Lord  Advocate  (Moncreiff),  and  Baggallay,ioT  the  appellants. — The  whole  system  of  registra- 
tion in  Scotland  is  matter  positivi  juris,  and  this  question  turns  on  the  construction  of  a  series 
of  statutes.  The  substance  of  the  Question  is — whether,  under  those  statutes,  where  the  minute 
book  differs  from  the  record  itself,  the  one  is  to  be  believed  in  preference  to  the  other.  Under 
the  Statute  1617,  c.  16,  it  was  necessary  to  prefix  the  date  of  recording  the  instrument,  for  unless 
it  had  been  so,  it  could  never  be  ascertained  whether  the  registration  had  been  in  time.  Such 
has  accordingly  been  the  invariable  practice  since  the  year  161 7.  The  date  as  prefixed,  there- 
fore, must  be  treated  as  part  of  the  register.  It  was  not  till  the  Statute  1693,  c.  14,  that  the 
necessity  of  a  minute  book  was  established,  but  even  then  the  record  itself  was  in  no  way  super- 
seded. It  still  continued  essential  to  have  the  date  of  recording  prefixed  to  the  engrossment. 
The  minute  book  was  intended  merely  to  supplement  and  aid  the  register,  not  to  derogate  from 
it.  It  seems,  therefore,  an  obvious  conclusion,  that  where  these  two  parts  of  the  registry  conflict, 
the  principal  register  must  be  entitled  to  credit.  There  is  no  direct  authority  on  the  subject. 
Two  election  cases,  Adam  v.  Duthie,  19th  June  1810,  F.  C,  and  Drummond  v.  Ramsay,  24th 
June  1809,  F*  C.,  contradict  each  other,  and,  perhaps,  neither  is  entitled  to  much  weight.   There 

^  See  previous  report  14  D.  870;  24  Sc.  Jur.  545.        S.  C.  27  Sc.  Jur.  550. 
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are  two  recent  cases,  however,  which  are  inconsistent  with  the  view  maintained  by  the  respond- 
ents, viz.,  McQueen  v.  NairrUy  2  S.  637 ;  Dennistaun  v.  Speirs^  3  S.  285.  Thoug^h,  perhaps,  the 
statutes,  in  express  words,  do  not  require  the  date  of  recording  to  be  entered,  still  the  uniform 
custom  for  two  and  a  half  centuries  ought  to  have  the  same  etfect. — Ersk.  i.  i,  45.  (The  other 
objections  stated  in  the  printed  case  were  not  insisted  on  at  the  bar.) 

Solicitor-General  {^^\}[ifiV^^  and  Anderson  Q.C.,  for  the  res]x>ndents,  were  not  called  upon. 

Lord  Chancellor  Cranworth. — My  Lords,  this  is  a  case  that  I  think  can  admit  of  no 
question  whatever.  The  Statute  of  161 7  only  says  that  the  deeds  shall  be  registered  within  60 
days.  Whether  this  deed  was  registered  within  60  days  is  a  question  of  fact.  There  is  nothing 
that  says  that  you  are  to  take  that  which  is  written  by  the  officer  on  the  deed  when  registered,  as 
conclusive  of  the  fact  of  the  date  at  which  that  deed  was  registered ;  and  that  being  so,  aU  that 
the  Court  had  to  decide  was  the  matter  of  fact —was  this  deed  registered  within  60  days  ?  Now 
nobody  can  doubt  that  fact,  because  it  appears  upon  the  minute  book  of  the  General  Register  of 
Sasines,  which  is  kept  regularly,  that  it  was  brought  for  registration  in  the  month  of  December, 
and  registered  upon  the  loth  of  December.  That  is  quite  certain,  as  a  matter  of  fact.  And  that 
of  which  the  parties  have  to  complain  is,  that  by  a  clerical  error  the  clerk  has  written  **6" 
instead  of  "o."  But  it  is  stated  that  this  entry  immediately  follows  one  of  the  9th  of  December, 
and  is  followed  by  other  entries  that  were  made  on  the  loth  of  December;  so  that  the  matter  is 
clear  beyond  all  possibility  of  controversy. 

The  Statute  of  161 7  requires  that  a  deed  should  be  registered  within  60  days,  and  this  has 
been  so  registered.  If  the  legislature  should  be  of  opinion,  that  that  which  is  complained  of  is 
an  omission  in  the  act  which  would  eo  far  to  do  away  with  the  advantages  that  the  act  contem- 
plated, the  legislature  must  remedy  that.  I  cannot  agree  with  what  was  suggested  at  the  bar, 
that  that  must  be  done  by  an  Act  of  Sederunt,  requiring  the  registration  should  be  within '30 
days,  when  the  legislature  has  said  it  shall  be  within  60  days.  As  at  present  advised,  I  do  not 
think  that  there  is  any  evil  to  be  remedied,  but  if  there  is  any  evil  it  must  be  remedied  by  the 
legislature.  All  that  the  legislature  has  required  to  be  done  has  been  done  in  this  case.  1  the^^ 
fore  move  your  Lordships  that  this  interlocutor  be  affirmed. 

Lord  Brougham  said  he  did  not  hear  the  whole  of  the  argument,  but  from  what  he  did  hear, 
he  had  no  hesitation  in  agreeing  with  the  Lord  Chancellor. 

Lord  St.  Leonards. — My  Lords,  I  confess  that  it  appears  to  me  that  there  is  no  question  in 
this  case.  The  minute  book  is  right,  and  the  certificate  of  registration  is  right,  and  the  mistake 
is  in  the  engrossment,  which  manifestly  shews  a  clerical  error  on  the  face  of  it.  For  the  examin- 
ation of  the  deed  shews  at  once  that  the  error  arises  out  of  a  flourish  of  the  pen ;  and  this  entry 
comes  in  the  order  of  succession  between  entries  of  the  9th  and  the  loth.  The  act  of  1693,  as 
I  read  it,  expressly  makes  the  minute  book  govern  the  date  of  registration.  The  other  act  does 
not  require  the  date  to  be  inserted  in  the  engrossment ;  and  in  the  absence  of  such  requirement 
on  the  part  of  the  legislature,  and  with  that  minute  book  introduced  for  the  express  purpose  of 
governing  the  date,  and  also  with  the  practice,  which  the  House  cannot  doubt,  after  what  is 
stated  in  the  printed  cases,  to  have  been  uniform,  of  regarding  the  entry  in  the  minute  book  as 
governing  the  date,  I  feel  no  hesitation  in  holding  that  this  deed  was  registered  within  60  days. 
I  therefore  think  that  the  appeal  should  be  dismissed,  with  costs. 

Interlocutors  affirmed^  with  costs. 
Appellant:^  Agents^  Shand  and  Farquhar,  W.S. — Respondents^  Agents^  Hunter,  Blair,  and 
Cowan,  W.S. 
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John  Wright,  Appellant,  v.  James  Scott  (River  Clyde  Trustees),  Respondent 

Statute — Construction— River  Clyde  Trust — Power  to  erect  sheds  near  wharf —  The  Clydi 
Trustees  having  power  to  improve  and  widen  the  river y  and  make  wharves,  and  to  acquire  la^ 
compulsorily for  the  purpose,  purchased  from  W.  a  piece  of  land  on  the  river  bank,  and  obtained 
an  absolute  disposition  subject  only  to  a  right  in  W.  to  lay  pipes  under  the  soil.  The  trustees 
proceeded  to  turn  the  land  into  a  wharf  with  sheds  adjoining  in  which  to  store  goods. 

Held  (affirming  judgment),  (i)  That  W,  had  no  rignt  to  prevent  this,  or  to  set  up  the  Clyde 
local  statutes  as  restricting  the  right  of  the  disponees,  (2)  Even  looking  at  the  statutes,  the 
power  to  make  wharfs  included  the  right  to  build  sheds  on  the  quay  as  adjuncts  thereto,^ 

*  S.  C.  27 :  Sc.  Jur.  569. 
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The  respondent^  as  deputy  chairman  of,  and  in  behalf  of,  the  River  Clyde  and  Harbour  of 
Glasgow  Trustees,  brought  an  action  against  the  appellant  Wright,  and  also  against  John  Todd 
of  Liverpool,  and  the  trustees  of  the  late  Charles  Todd  of  Glasgow,  to  have  it  declared,  "  That 
the  Parliamentary  Trustees  of  the  River  Clyde  and  Harbour  of  Glasgow,  acting  under  the  act 
9  Vict.  c.  23,  and  prior  statutes,  are  entitled,  and  have  full  power  and  authority  to  erect  a  shed 
or  sheds  for  the  reception,  depositation,  and  protection  of  the  goods,  wares,  and  merchandise,  or 
other  articles  loaded  or  unloaded  at  the  quays  of  the  harbour  of  Glasgow,  upon  the  ground 
acquired  for  the  construction  of  the  wharfs,  quays,  and  other  works  for  the  enlargement  of  the 
said  harbour,  and  now  forming  part  of  the  quays  of  the  said  harbour,  situated  on  the  south  side 
of  the  river  Clyde,  and  bounded  on  the  south  by  the  properties  belonging  to  the  defenders,  and 
which  ground  was  purchased  and  acquired  by  the  saicf  Clyde  Trustees  in  virtue  of  a  disposition 
granted  by  the  trustees  of  the  late  Charles  Todd,  dated  the  9th  and  loth  August  1842,  and  a 
disposition  by  Edward  Connell,  and  James  Howie,  as  mandatory  for  John  Wright,  dated  7th 
February  1846,  and  instruments  of  sasine  following  thereon,  and  that  conform  to  a  plan  and 
section  of  these  works,  to  be  produced  in  the  process  to  follow  hereon,  and  here  specially  referred 
to,  or  according  to  such  other  plans,  and  in  such  other  manner,  as  may  be  approved  of  by  our 
said  Lords  in  the  course  of  the  process  to  follow  hereon ;  and  further,  it  ought  and  should  be 
found  and  declared,  by  decree  foresaid,  that  the  said  Parliamentary  Trustees  of  the  River  Clyde 
and  Harbour  of  Glasgow,  acting  as  aforesaid,  are  entitled,  and  have  full  power  and  authority,  to 
enclose  with  walls  or  other  fences,  and  locked  gates,  with  keepers  placed  thereon  for  opening 
and  shutting  the  same,  such  of  the  quays  or  wharfs  of  the  said  harbour,  or  parts  thereof  already 
constructed  or  to  be  constructed,  as  they  may  think  fit,  and,  with  that  view,  inter  alia^  to  erect  a 
wall  of  stone  or  brick  upon  the  ground  belonging  to  them,  about  thirty  feet  to  the  south  of  the 
said  intended  shed  or  sheds  opposite  the  property  of  the  defenders,  or  some  of  them,  and  that 
for  the  purpose  of  fencing  or  enclosing  a  part  of  the  quay  or  wharf  of  the  harbour  of  Glasgow, 
opposite  to  the  properties  of  the  defenders,  and  that  according  to  the  plan  and  section  to  be  pro- 
duced in  the  process  to  follow  hereon,  and  here  specially  referred  to ;  or  according  to  such  other 
plans,  and  in  such  other  manner,  as  may  be  approved  of  by  our  said  Lords  in  the  course  of  the 
process  to  follow  hereon ;  but  reserving  always  to  the  defender  John  Wright,  and  his  successors, 
or  the  successors  of  him  and  the  said  Edward  Connell,  reasonable  access  for  all  the  buildings  to 
be  erected  on  their  property,  to  and  from  the  wharfs  and  quays,  for  the  use  of  that  property ;  and 
also  reserving  to  the  defenders,  and  their  successors  respectively,  the  liberty  or  privilege  of 
conveying  water  by  means  of  pipes  laid  below  the  surface  of  the  wharfs  or  quays  belonging  to 
the  Clyde  Trustees,  all  in  terms  of  the  foresaid  dispositions  granted  in  their  favour,  dated  the 
9th  and  loth  August  1842,  and  7th  February  1846:  And  further,  the  said  defenders  ought  and 
should  be  prohibited  and  discharged  from  obstructing  or  interfering  with  the  said  Parliamentary 
Trustees  of  the  River  Clyde  and  Harbour  of  Glasgow  in  erecting  the  said  works,  or  any  part 
thereof,  and  from  disturbing  or  molesting  them  in  the  peaceful  possession  and  enjoyment  of  the 
premises  in  any  manner  of  way." 

The  ground  in  question,  it  was  set  forth,  had  been  acquired  by  the  Clyde  Trustees  in  1842,  on 
payment  of  a  price  from  the  trustees  of  the  late  Charles  Todd,  and  in  1846  from  Edward 
Connell,  and  James  Howie,  as  commissioner  for  John  Wright,  the  appellant ;  and  they  enumerated 
the  statutes  in  virtue  of  which  they  acted  as  trustees  for  the  navigation  and  improvement  of  the 
River  Clyde  and  Harbour  of  Glasgow.  These  were,  in  particular,  32  Geo.  il.  c.  62 ;  10  Geo.  III. 
c  104;  49  Geo.  III.  c.  74;  6  Geo.  iv.  c.  117;  3  and  4  Vict.  c.  118;  and  9  Vict.  c.  23. 

The  defenders,  who  objected  to  the  contemplated  erections,  both  in  their  nature,  and  as  shut- 
ting out  access  to  the  river  Clyde,  the  quays,  and  road  from  their  other  property,  relied  on  the 
statutes  as  expressly  or  impliedly  prohibiting  the  building  of  sheds  and  walls. 

The  First  Division  repelled  the  defences,  and  decerned  to  the  effect  of  enabling  sheds  and 
walls  to  be  erected  according  to  a  plan  referred  to,  and  subject  to  all  reasonable  access,  in  favour 
of  Wright,  according  to  the  reservation  in  his  disposition. 

Wright  appealed,  repeating  in  his  case  his  previous  pleas,  and  citing — Lee  v.  Milner^  2  M.  & 
W.  824;  Parkers,  Great  Western  Railway  u?.,  7  Scott,  N.  R.  870;  10  Geo.  ill.  c.  104,  §  26; 
3  and  4  Vict.  c.  118,  §§  23,  121,  and  122. 

The  respondent  supported  the  judgment  upon  the  following  reasons: — i.  Because  the  Parlia- 
mentary Trustees  of  the  River  Clyde  and  Harbour  of  Glasgow  are  entitled,  as  proprietors  of  the 
ground  acquired  by  them  from  the  appellant,  to  erect  the  shed  and  wall  referred  to  in  the 
summons,  and  delineated  on  the  plan.  2.  Because  there  are  no  reservations  in  the  disposition 
by  which  the  ground  was  conveyed  by  the  appellant  to  the  trustees,  which  debar  them  from 
erecting  the  shed  and  wall.  3.  Because,  under  the  statutes,  they  are  not  only  not  prohibited  from 
erecting  the  shed  and  wall,  but  are,  by  the  express  provisions,  and  by  necessary  implication, 
entitled  to  erect  them. 

Rolt  Q.C,  and  R,  Palmer  Q.C.,  (with  them  Stuart^  for  the  appellant. 

Lord  Advocate  (Moncreiff),  and  Solicitor-General  (Bethell),  for  the  respondent. 

The  arguments  turned  entirely  on  the  disposition,  and  sections  of  the  Clyde  Navigation  Statutes. 
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Lord  Chancellor  Cranworth. — My  Lords,  tbis  is  an  action  of  declarator  by  the  Trustees 
of  the  Clyde  Navigation  against  Wright  and  Connell,  seeking  to  have  a  declarator  that  the 
trustees  were  entitled  to  erect  a  certain  shed  or  sheds  upon  the  wharfs  which  were  in  course  <rf 
construction  under  the  authority  of  various  acts  of  parliament,  that  right  being  resisted  by 
Wright  and  Connell. 

The  question  arose  in  this  way  : — Under  various  acts  of  parliament  prior  to  the  act  of  6  Gea 
IV.  c,  117,  powers  had  been  given  to  the  trustees  of  the  Clyde  Harbour  from  time  to  time  to 
improve  the  navigation  of  that  river.  Much  more  extended  powers  were  given  by  the  act  of  6 
G«),  IV.  c.  117 ;  and  under  these  powers  a  great  deal  was  done  for  the  improvement  of  the 
navigation  of  the  river.  The  powers  given  by  that  act  were  still  further  enlarged  by  the  ad 
which  mainly  gives  rise  to  the  present  question,  viz.,  the  3  and  4  Vict.  c.  118,  under  which  act, 
reciting  all  the  former  acts,  certain  persons,  the  former  trustees  and  others,  were  to  continue  to 
be  trustees.  Directions  were,  in  the  first  instance,  given  for  meetings  of  the  trustees,  and  the 
mode  in  which  they  should  conduct  their  business;  and  then,  by  §  11,  it  was  enacted  that  the 
trustees,  by  themselves,  or  theij  agents  or  workmen,  were  empowered  and  authorized,  "not  only 
to  execute  and  continue  the  several  works  authorized  by  the  said  recited  acts ;  but  also,  under 
the  provisions  and  restrictions  herein  after  enacted,  to  make,  execute,  construct,  finish,  maintain, 
and  keep  in  repair,  the  additional  works  upon,  in,  or  along  the  river,  and  in  connection  with  the 
harbour,  delineated  or  represented  on  the  map  or  plan  herein  after  mentioned ;  and  likewise  the 
wet  dock  and  other  wor^s  and  improvements  hereby  authorized  to  be  made,  and  for  those 
purposes  to  enter  upon  and  take  the  lands."  Then  there  were  in  the  act  the  usual  powers  that 
were  always  found  in  private  acts  of  this  sort,  till  the  passing  of  the  Lands  Clauses  Consolidation 
Act,  enabling  the  trustees,  when  they  wanted  lands  for  the  purpose  of  the  making  of  this  harbour, 
or  of  executing  other  works,  which  they  were  authorized  to  execute,  through  the  intervention  of 
a  jury,  if  it  could  not  be  done  without,  to  get  the  value  of  the  lands  ascertained,  and  to  take  the 
lands. 

Now,  under  the  provisions  of  this  act,  the  trustees  have,  in  fact,  taken  a  certain  piece  of  laud, 
with  buildings  upon  it,  belonging  to  Wright  and  Connell,  adjoining  the  river  Clyde,  on  the  south 
side  of  it,  in  or  just  opposite  to  the  city  of  Glasgow,  a  mile  or  two  thirds  of  a  mile  below  the 
bridge,  and  upon  that  Land  so  taken  the  trustees  are  preparing,  first  of  all,  to  widen  the  river, 
according  to  the  directions  of  the  act,  a  certain  width,  and  then,  to  the  south  of  the  river  thus 
extended,  to  form  a  wharf.  Their  power  to  do  that  is  not  disputed ;  but  upon  that  wharf  they 
are  proposing  to  erect  a  very  extensive  building,  which  they  call  a  shed;  a  building  which,  1 
will  assu  ne,  will  occupy  nearly  the  whole  of  the  land  taken  from  Wright  and  Connell,  and  which 
will  be  of  a  permanent  character — not  such  a  building  as  is  ordinarily  designated  by  the  tcnn 
shed ;  and  they  are  also  proposing  to  erect  a  wall.  They  assert  that  they  have  a  right  to  erect 
sheds  under  the  authority  of  the  act,  and  that,  consequently,  they  have  a  right  to  erect  and 
maintain  this  building. 

The  matter  came  to  be  discussed  in  the  Court  of  Session.  The  Lord  Ordinary,  in  the  first 
instance,  by  his  interlocutor  of  the  8th  February  1853,  made  an  interlocutor  declaring,  that,  sub- 
ject to  the  reservation  libelled— that  was,  a  right  of  access  by  these  gentlemen,  and  certain  other 
rights,  the  trustees  had  full  power  to  erect  a  shed,  and  had  also  full  power  to  erect  a  wall,  and 
that  was  to  be  done  subject  to  the  reservations  libelled.  Now  the  nature  of  those  reservations 
appears  from  the  conveyance  which  was  executed  by  Wright  and  Connell  to  the  trustees  upon 
their  purchasing  the  land  from  them.  The  trustees,  it  appears,  wishing  to  get  this  land,  made 
an  offer  of  a  certain  sum  of  money — ;£  14,000,  I  think— for  the  purchase  of  it.  That  offer  was 
refused.  The  value  was  afterwards  assessed  by  a  jury  at  (no  matter  what,  but)  a  higher  sum, 
and  having  been  so  assessed,  a  grant  or  disposition  was  executed  by  Wright  and  Connell,  whereby 
they  conveyed  the  property  in  the  following  terms : — **  Therefore  the  said  E.  Connell,  and  the 
said  J.  Howie,  as  mandatory  for  the  said  J.  Wright,  the  said  E.  Connell  and  J.  Wright  beine 
heritably  vested  and  seised  in  the  subjects  after  disponed,  but  always  with  and  under  the  real 
lien  and  burden  after  mentioned,  and  the  conditions,  limitations,  and  provisions  after  expressed, 
except  in  so  far  as  the  same  are  or  may  be  altered  or  modified  by  the  destination  or  application 
of  the  subject  hereby  conveyed,  provided  for  by  or  under  the  foresaid  acts  of  parliament,  have 
sold  and  disponed  in  favour  of,"  (then  it  enumerates  the  trustees  of  the  river  Clyde,)  "All  and 
whole  that  plot  or  area  of  ground,  containing  16,689  square  yards,  conform  to  the  plan  of  the 
said  plot  or  area  of  ground,  and  certificate  of  measurement  indorsed  thereon  by  Thomas  Kyle, 
land  surveyor  in  Glasgow,  dated  27th  July  1843,  a  copy  of  which  plan  is  indorsed  hereon."  Then 
follow  those  reservations  which  are  the  reservations  alluded  to  by  the  Lord  Ordinary  in  bis 
interlocutor : — "  Declaring  always,  as  it  is  hereby  expressly  provided  and  declared,  and  created 
a  real  lien  and  burden  on  the  subjects  hereby  disponed,  thiat  the  said  E.  Connell  and  J.  Wright, 
and  their  successors,  and  assignees,  proprietors  of  the  remainder  of  the  subjects  in  the  second 
place  above  described,  shall  be  entitled  to  obtain  from  the  Clyde,  for  the  use  of  their  said 
remaining  subjects,  (they  retained  other  land  to  the  south,  which  they  did  not  sell,)  by  means  of 
pipes  laid  at  their  own  expense,  at  a  proper  depth  beneath  the  surface,  for  drawing  water  from 
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tbe  river,  and  returning  water  to  the  same,  and  to  lead  comi.ion  sewers  into  the  same ;  and  also, 
that  the  said  E.  Connell  and  J.  Wright,  and  their  successors,  shall  be  entitled  to  have  reasonable 
access  for  all  the  buildings  to  be  erected  on  their  said  remaining  ground  to  and  from  the  wharfs 
and  quays,  so  soon  as  the  same  shall  be  formed,  opposite  to  their  remaining  property,  for  the 
use  thereof." 

Therefore,  the  result  was,  that  Wright  and  Connell,  subject  to  that  reservation,  conveyed  to 
the  trustees  the  property  in  question,  viz.,  all  those  16,689  square  yards  of  land  which  belonged 
to  them,  and  which  adjoined  the  south  bank  of  the  river  Clyde.  They  conveyed  land  absolutely 
without  any  reservation  whatsoever,  except  the  reservation  of  the  right  of  taking  water  by  pipes, 
"w^hich  they  were  to  lay  down  at  their  own  expense,  at  convenient  depths,  for  the  purpose  of 
^tting^  water  from  the  river,  the  right  of  conveying  the  sewerage  to  the  river  from  their  lands, 
-which  were  still  farther  to  the  south,  and  the  right  of  reasonable  access  to  the  river.  Subject  to 
that  they  conveyed  to  the  trustees  the  whole  of  their  property,  with  every  right  whatsoever  that 
they  possessed. 

^oWy  primd  facie,  there  can  be  no  doubt,  that  upon  lands  so  conveyed,  as  between  Wright 
and  Connell  and  the  trustees,  the  trustees  may  do  what  they  please.  If  there  be  nothing  in  the 
act  of  parliament  preventing  it,  they  may  use  it  for  any  purpose  that  they  choose.  The  value  of 
the  land  was  ascertained,  it  is  true,  under  the  provisions  of  the  act  of  parliament,  but  that  value 
having  been  ascertained,  it  is  simply  this : — The  owners  of  land  convey  that  land  to  the  trustees 
in  consideration  of  the  sum  of  money  assessed  at  the  value,  and  reserve  to  themselves  certain 
rights.  If  they  had  not  reserved  these  rights,  the  trustees,  as  between  themselves  and  the 
parties  who  conveyed,  would  have  been  absolute  owners ;  but  having  made  those  reservations, 
the  trustees  are  absolute  owners,  subject  only  to  those  reservations ;  and  amongst  those  reserva- 
tions is  not  a  right  to  prevent  the  trustees  from  erecting  any  buildings  whatsoever.  Therefore,  if 
this  matter  is  looked  at  simply  upon  the  contract  or  deed  between  the  parties,  there  can  be  no 
douht  in  the  world,  that  Wright  and  Connell  have  no  right  to  stop  the  trustees  from  doing 
anything,  unless  it  is  something  which  prevents  them  from  getting  water  from  the  river  by 
means  of  pipes,  or  from  carrying  off  superfluous  water  of  their  own  to  the  river,  or  from  having 
reasonable  access  to  the  river. 

But  then  the  argument  urged  by  the  appellant  has  been  this,  that  although  these  would  be  the 
rights  of  the  parties,  if  they  were  to  be  regulated  solely  by  the  deed  executed  between  themselves, 
yet  here  the  rights  of  the  trustees  are  qualified  by  the  provisions  of  the  acts  of  parliament,  and 
that  by  those  provisions  the  trustees  are  now  proceeding,  injuriously  to  Wright  and  Connell,  to 
use  tbe  land  which  Wright  and  Connell  have  conveyed,  in  a  mode  which,  though  lawful  if  the 
legality  was  to  be  ascertained  only  by  the  construction  of  the  deed  of  conveyance,  is  illegal  with 
reference  to  the  acts  of  parliament. 

Now  I  must  own  that  I  have  very  great  doubt  whether  you  can  look  at  the  acts  of  parliament 
for  this  purpose,  provided  the  trustees  are  doing  nothing  which  the  acts  of  parliament  prohibit 
them  from  doing.  If  they  are  only  doing  that  which  Wright  and  Connell  might,  as  between 
themselves  and  the  trustees,  have  authorized  them  to  do,  I  doubt  whether  you  can  look  at  the 
acts  of  parliament  at  all,  because  Wright  and  Connell  have  conveyed  this  land  to  the  trustees, 
and  the  meaning  of  their  conveyance  is  this — We  part  with  all  our  rights  over  this  land.  We 
authorize  you  to  do  everything  with  the  land  which  we  can  authorize  you  to  do,  subject  only  to 
those  restrictions  or  reservations  that  we  have  made  in  our  favour  ;  and  if  that  be  so,  inasmuch 
as  there  is  no  reservation  preventing  the  trustees  from  erecting  these  buildings  and  works,  the 
erection  of  these  buildings  and  works  is  a  matter,  of  which  Wright  and  Connell  would  have  no 
right  whatever  to  complain. 

But  as  the  matter  has  been  very  much  discussed,  with  reference  to  the  acts  of  parliament,  as 
to  how  far  they  do  or  do  not  authorize  the  trustees  to  erect  a  shed  or  a  wall,  I  will  shortly  direct 
your  Lordships'  attention  to  what  the  provisions  of  the  acts  of  parliament  are,  with  a  view  to  see 
how  the  case  would  have  stood,  if  Wright  and  Connell,  in  conveying  the  land,  had  said — we 
convey  it,  subject  to  these  express  reservations,  and  we  also  convey  it,  that  you  may  use  it  in  the 
mode  authorized  by  the  acts  of  parliament ;  but  we  do  not  convey  it,  so  that  you  may  proceed  to 
use  it  in  any  way  not  authorized  by  the  acts  of  parliament.  I  will  suppose  that  to  be  the  real 
right  which  Wright  and  Connell  were  entitled  to  set  up,  guarding  myself,  however,  against  the 
supposition  that,  after  they  have  conveyed  the  land  to  the  trustees,  they  can  insist  upon  anything 
not  being  done  by  the  trustees,  the  doing  of  which  is  not  inconsistent  with  the  conveyance  which 
they  have  executed.  But  looking  at  it  in  the  most  restricted  manner,  I  am  clearly  of  opinion 
that  there  is  nothing  whatsoever  in  the  acts  of  parliament  which  prevents  the  trustees  from  using 
this  as  a  wharf,  with  all  buildings,  appurtenances,  and  appendages,  that  are  useful  and  convenient 
for  the  bond  fide  use  of  the  place  as  a  wharf  or  quay,  and  with  a  building  or  a  shed,  (whatever  be 
the  name  that  you  give  it,)  which  is  for  the  purpose  of  enabling  the  better  storing  of  goods,  either 
▼hile  they  are  merely  waiting  to  be  put  on  board,  or  for  a  longer  period  of  time,  for  the  con- 
venience of  the  persons  using  the  wharf.  There  is  nothing  whatsoever  in  the  acts  of  parliament 
at  all  preventing  that,  and,  in  fact,  everything  of  the  sort  is  authorized. 
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That  which  has  been  mainly  relied  upon  is  this.  It  is  said  that  in  the  19th  and  some  followiog 
sections  of  the  act  of  parliament,  there  are  provisions  made  in  respect  of  certain  proprietors, 
amongst  whom,  it  is  said,  are  impliedly  to  be  found  Wright  and  Connell ;  and  in  the  21st  section 
there  is  a  proviso,  '^  That  as  soon  as  the  trustees  shall,  from  time  to  time,  carry  into  effect  the 
proper  improvements/'  which,  they  say,  mean  inter  alia  the  making  of  a  wharf,  "  the  right  of 
the  landowners  severally  to  use  and  occupy  the  ground  or  soil  within  the  improved  lines  shaB 
respectively  cease  and  determine  as  regards  the  ground  or  soil  occupied  by  such  improvements: 
And  it  shall  not  at  any  time  be  lawful  to  the  said  trustees  to  interpose  any  grounds,  works,  or 
other  erections,  between  the  properties  respectively  of  the  said  landowners  and  the  water  way  or 
channel  of  the  river,  excepting  parallel  dykes  or  water  walls  for  confining  or  regulating  the 
channel  of  the  said  river,  and  such  beacons,  perches,  or  other  such  works  upon  the  said  dykes, 
as  may  be  necessary  for  the  guidance  or  information  of  parties  navigating  the  said  river.'' 
Supposing  the  act  had  stopped  there,  the  contention  upon  the  part  of  the  appellant  is,  that  the 
making  a  shed  upon  the  wharf  will  be  in  violation  of  that  clause.  The  clause  prohibits  the 
interposing  "  of  erections  between  the  properties  of  the  landowners  *'  to  the  south  of  the  land 
which  is  taken,  which  still  remain  the  property  of  Wright  and  Connell,  ".and  the  water  way  or 
channel  of  the  river,  excepting  parallel  dykes,**  which,  of  course,  this  building  would  not  be; 
therefore  it  is  said,  that  what  is  here  done  is  in  violation  of  that  provision.  But  the  answer 
made  to  that  appears  to  me  to  be  perfectly  satisfactory.  On  the  one  hand,  it  was  said  that  that 
clause  relates  only  to  the  navigation  below  the  harbour, — the  navigation,  strictly  speaking,  of  the 
river.  Now  I  do  not  go  along  with  that.  I  think  that  that  clause  applies  to  everything  that  the 
trustees,  who  were  widening  the  river  for  the  purposes  of  navigation,  were  doing. 

But  what  follows  in  the  23d  section  seems  to  me  to  shew  conclusively,  that  that  does  not  at  aQ 
impede  or  prevent  the  trustees  from  using  any  portion  of  the  land  which  they  were  authorized  by 
the  act  to  take  for  the  purpose  of  adding  to  the  quays  or  wharfs  of  the  harbour.  It  does  not 
prevent  them  from  interposing  any  works  or  erections  between  the  river  and  the  lands  of  those 
who  shall  remain  proprietors,  below  the  land  that  they  are  taking,  or  from  making  works,  or 
doing  what  may  be  necessary  for  the  harbour,  they  being  authorized  to  make  the  harbour,  with 
the  (^uays  and  wharfs  along  it.  It  appears  to  me  that  the  23d  section  is  so  clear  upon  this  point 
that  It  admits  of  no  possible  controversy,  for  the  legislature  having  made  the  enactment,  which 
we  find  in  the  21st  section,  (the  22d  section  is  not  material,  it  is  merely  an  explanatory  clause,) 
they  then  provide,  in  the  23d  clause,  **that  nothing  herein  contained**— that  is,  nothing  in  the 
provision  which  says  that  you  shall  not  interpose  between  the  lands  of  the  remaining  landowners 
and  the  river  any  works  and  erections—**  shall  hinder  or  prevent  the  trustees,  under  the  authority 
hereby  granted,  from  inter  alia  acquiring  the  grounds  and  other  heritages  belonging  to  any  of 
the  landowners  before  named,  for  the  construction  of  the  wharfs,  quays,  and  other  works,  for 
the  enlargement  of  the  said  harbour,  delineated  on  the  said  map  or  plan ;  and  that  after  the 
acquisition  of  such  ground,  the  boundary  line  between  the  said  harbour,  wharfs,  quays,  and  other 
works,  and  the  properties  of  the  said  adjacent  landowners,  shall  (excepting  when  any  public  or 
servitude  road  or  passage  way  may  still  exist)  be  the  dotted  lines  marked  "  so  and  so.  Nothing 
is  to  prevent  the  trustees  fiom  doing  whatever  they  are  authorized  to  do  for  the  purpose  of  erecting 
and  making  the  wharfs. 

That  being  so,  let  us  see  whether  there  is  any  inconsistency  between  the  two  clauses.  There 
is  none  whatever.  The  act  of  parliament  says — For  the  purpose  of  improving  the  navigation, 
you  may  widen  the  river  up  to  a  given  line — that  is  mentioned  as  the  pink  line.  You  may  take 
any  land  up  to  that  line  for  the  purpose  of  widening  the  navigation.  There  is  no  restriction. 
You  may  do  that  in  the  city  of  Glasgow,  as  well  as  anywhere  else.  You  may  do  that,  all  along 
deepening  the  river  to  any  depth  exceeding  17  feet ;  but  in  doing  that  you  shall  not  interfere  with 
the  free  access  of  the  riparian  proprietors,  as  they  are  called,  but  you  shall  give  to  them  all 
reasonable  access,  such  as  they  had  before.  But  nothing  in  that  proviso,  which  compels  you  to 
g^ve  them  reasonable  access,  shall  prevent  you  from  doing  that  which,  by  the  other  section  of  the 
act,  you  are  authorized  to  do,  namely,  to  make  wharfs  and  quays  for  the  convenience  of  that 
portion  of  the  harbour  included  within  the  dotted  lines,  marked  with  the  letter  A,  in  the  town  or 
city  of  Glasgow.  That  makes  the  whole  thing  intelligible.  You  are,  if  you  are  merely  widening 
the  river,  to  widen  it ;  but,  in  widening  it,  you  will  be  likely  to  impede  the  access  that  persons 
previously  had.  You  shall  not  do  that ;  you  shall  give  them  reasonable  access  ;  but  though  you 
shall  give  reasonable  access  to  all  persons,  which  you  will  be  taking  away  in  widening  the  river, 
that  shall  not  prevent  you,  within  the  limits  of  the  city  of  Glasgow,  taking  any  land  that  you 
please  for  the  purpose  of  making  wharfs,  quays,  and  so  on. 

The  force  of  that  was  so  strongly  felt,  that  it  was  necessary  for  the  appellant  to  argue,  that  the 
power  to  make  wharfs,  quays,  and  other  works,  for  the  enlargement  of  the  harbour,  did  not 
authorize  the  erection  of  buildings  upon  the  quays.  Now,  I  think  that  that  would  be  a  s^ty 
forced  construction.  I  do  not  care  what  definition  you  find  in  Johnson* s  Dictionary  of  a  wharf 
or  quay.  You  must  see  what  the  legislature  must  have  meant,  when  they  authorized  the  niaking 
at  Glasgow  of  wharfs  and  quays  for  the  more  convenient  use  by  merchants  sending  their  ships 
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and  loading  and  unloading  goods  there.  Of  course  the  legislature,  by  "  wharfs  and  quays," 
must  have  meant  wharfs  and  quays  with  all  the  adjuncts  that  were  convenient  for  the  purpose ; 
and  I  confess,  that  even  if  we  could  not  have  spelled  out  from  any  other  part  of  the  act,  that  it 
was  the  intention  of  the  legislature  to  authorize  such  erections,  I  should  have  been  very  apt  to 
hold  that,  upon  the  mere  authority  "  to  erect  wharfs  and  quays  for  the  convenience  of  Her 
Majesty's  subjects,'*  we  must  understand  wharfs  and  quays  now  made  according  to  the  most 
approved  scientific  principles.  And  observe  to  what  an  absurd  extent  any  other  limited  con- 
struction than  that  would  lead.  In  one  of  the  clauses,  which  seems  to  have  been  framed  with 
mere  tautological  repetition,  lamp  posts  are  ordered.  Is  it  to  be  said  that,  in  making  a  wharf 
and  quay,  you  are  not  to  erect  a  lamp  post  upon  it  ?  And  yet  the  construction  contended  for 
must  go  that  length.  1  do  not  know  that  the  iron  rings  which  you  see  upon  a  wharf  are,  strictly 
speaking,  part  of  the  wharf.  I  dare  say  if  you  look  at  the  definition  of  the  word  "wharf,''  you 
would  not  find  iron  rings  included.  But  it  is  absurd  to  suppose  that  the  trustees  are  to  fence  ofl* 
and  build  up  against  the  river,  and  that  they  could  not  put  that  which  was  necessary  for  a  ship 
or  boat  to  fasten  itself  with.  I  do  not  know  that  there  is  any  authority  to  make  steps  down  to 
the  river.  I  think  that  these  considerations  would  have  led  me  to  the  conclusion  that  it  must 
have  been  intended  by  the  legislature  to  make  wharfs  and  quays  in  the  mode  in  which  the 
trustees  should  reasonably  deem  most  convenient  for  Her  Majesty's  subjects. 

But  I  think  that  we  may,  if  it  be  necessary,  looking  at  this  case  in  the  sort  of  spirit  in  which 
it  has  been  loo'^ed  at,  find  that  there  is  an  express  intention  on  the  part  of  the  legislature,  that 
the  trustees  should  be  enabled  to  erect  what  is  called,  in  the  different  acts,  sheds  for  the  convenient 
use  of  persons  loading  and  unloading  their  goods. 

Reference  was  particularly  made  to  the  27th  section,  which  authorizes  not  merely  the  erection 
of  wharfs  and  quays,  but  the  making  of  a  large  wet  dock,  called  Windmillcroft.  There,  it  is 
said,  the  word  "  sheds  "  does  occur,  because  the  trustees  are  to  make,  complete,  repair,  and 
maintain  the  wet  dock  delineated  on  the  said  map  or  plan,  as  intended  to  be  constructed  on  the 
said  lands  ;  "  together  with  all  and  every  quay  and  quays,  wharf  or  wharfs,  locks,  cuts,  entrances, 
cranes,  sheds,  engines,  bridges,  lamp  posts,  works,  and  other  matters  and  things  necessary  to, 
or  connected  with,  such  dock."  The  argument  was  this — sheds  being  enumerated  there,  you 
cannot  understand  that  the  legislature  would  suppose,  that  the  making  of  a  shed  was  included  in 
the  mere  authority  to  make  a  dock,  or  to  make  a  dock  with  works  connected  therewith.  But 
very  little  weight  can  be  attributed  to  the  use  of  unnecessary  or  tautological  expressions  of  this 
sort.  For,  observe,  that  amongst  the  other  things  which  the  trustees  are  authorized  to  make  for 
a  wet  dock,  are  "  entrances.'*  Could  it  be  possibly  imagined  that  the  legislature  meant  to 
authorize  the  making  of  a  wet  dock  without  an  entrance  t  And  yet,  the  word  "  entrance  "  is 
expressly  stated.  An  entrance  to  the  dock  is  there  given  as  a  word  in  addition  to  the  dock,  just 
as  the  word  "shed,"  and  the  word  "cranes,"  and  other  words,  are  given — from  which  I  only 
infer,  that  you  cannot  adduce  anything  from  the  occasional  use  here  and  there  of  those  words  in 
the  act,  which  would  be  implied  in  the  more  general  words,  and  from  their  omission  in  the  other 
part  of  the  act.  It  is  only  another  instance  amongst  many  of  the  loose  way  in  which  these  acts 
of  parliament  are  framed. 

But  it  was  observed  by  the  counsel  for  the  respondent,  that  the  59th  section  expressly  states 
this,  "  that  the  powers  and  authorities  granted  by  the  said  recited  acts  to  the  trustees  to  exact  and 
levy,  'among  other  things,  shed  duties,  that  is,  duties  for  the  use  of  sheds,'  or  with  the  clauses 
and  provisions  contained  in  the  said  acts  in  relation  thereto,  shall  be,  and  the  same  are  hereby 
repealed  ;  and  the  trustees  under  the  present  act  shall  be,  and  they  are  hereby  authorized  and 
empowered  to  demand,  exact,  and  recover,  from  all  and  every  person  or  persons  importing  or 
exporting  goods  at  the  said  quays  or  wet  docks,  for  the  sheds,  cranes,  and  weighing  machines, 
constructed  or  to  be  constructed  at  the  said  harbour  or  dock,  the  rates  and  duties  specified  in 
schedules  A,  B,  and  C,  hereto  annexed."  Now,  the  only  way  in  which  that  can  be  possibly  met 
is  this,  by  saying  that  there  was  an  authority  to  construct  sheds  at  the  wet  dock  ;  and  that  those 
words,  "  sheds  to  be  constructed,"  must  refer  to  sheds  to  be  constructed  at  the  wet  dock,  or  to 
sheds  hereafter  to  be  constructed,  but  not  yet  constructed,  upon  lands  which  were  included  in 
the  former  act.  I  think  that  that  is  an  extremely  narrow  construction  of  an  act  of  this  sort 
I  can  only  read  the  act  as  shewing  that  the  legislature  clearly  contemplated  that  sheds  had 
been  constructed,  not  merely  at  the  wet  dock,  but  in  the  harbour  or  dock,  the  harbour  there 
excluding  the  wet  dock ;  and  that  they  might  hereafter  be  constructed,  and  duties  levied  upon 
them. 

I  do  not  rely  upon  the  subsequent  language  of  the  9  Vict,  c,  23.  There  may  be  weight  in  that, 
but  it  does  not  strike  my  mind  as  throwing  any  very  great  light  upon  the  subject.  It  is  said 
that  there  is  an  interpretation  clause  there,  which  makes  the  words  "other  works"  include 
sheds,  and  that  the  two  acts  of  parliament  are  united  together,  so  that  the  words  "other 
works "  in  the  former  act  may  be  read  retrospectively  to  include  sheds.  I  should  feel  very 
great  difficulty  in  coming  to  that  conclusion,  if  it  rested  upon  that.  It  is  merely  a  further 
illustration  of  the  point,  that  the  legislature  considered  the  general  word  "  works  "  to  include 
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everything.     But  I  do  not  specifically  rely  upon  that  as  deciding  the  case  at  all  one  way  or 
the  other. 

It  is  said  further,  that  the  46th  section  expressly  stipulated  that  the  trustees  should  leave  such 
openings,  and  so  on,  in  the  works,  and  should  form  such  roads,  accesses,  and  sewers,  as  may 
afford  suitable  and  convenient  communications  at  all  times  with  the  river,  without  prejudice  to 
any  claim  for  damages.  Now,  I  confess  that  I  have  a  great  doubt  whether  that  does  apply  to  a 
case  where  works  and  docks  have  been  made,  for  the  trustees  are  not  only  to  form  openings, 
but  they  are  to  form  roads  and  accesses  to  the  river  for  each  of  the  proprietors.  Now,  it  hardly 
seems  consistent  with  the  notion  of  a  wharf,  that  each  proprietor  whose  land  is  taken  is  to  have 
access  by  a  road ;  but  even  assuming  that  it  does  mean  that,  I  see  nothing  in  the  decision  that 
has  been  come  to,  which  will  not  give  to  these  gentlemen  roads  in  the  reasonable  meaning  of  the 
term  ''  roads."  It  cannot  mean  that  across  the  wharf  there  is  to  be  absolutely  a  road,  as  dis- 
tinguished from  an  access  to  pass  over  the  wharf ;  the  road  will  be  secundum  subjectatn  ntaieriam 
a  passage  from  the  works  up  to  the  river.  That  is  stipulated  for  by  the  deed  itself ;  and  it  is,  I 
think,  quite  sufficiently  provided  for  by  the  interlocutor  of  the  Lord  Ordinary,  and  afterwards  of 
the  Inner  House.  The  first  interlocutor  was  simply  a  declaration  in  the  general  way  that  the 
trustees  had  the  power  of  making  sheds,  and  subsequently,  after  the  nature  of  the  sheds  had 
been  called  to  the  attention  of  the  Court,  the  following  interlocutor  was  pronounced  : — **  Repel 
the  defences,  and  decern  in  terms  of  the  libel,  to  the  effect  of  enabling  the  pursuers  to  erect  sheds 
and  walls  as  specified  in  the  plan,  No.  8  of  process,  and  generally  to  use  the  ground  in  question 
in  the  manner,  and  under  the  reservations  m  the  interlocutor  of  the  Lord  Ordinary,  dated  8th 
February  1853,  adhered  to  by  the  interlocutor  of  the  Inner  House,  dated  5th,  and  signed  6th 
July  1853,  and  decern  ;  reserving  to  the  defender  Wright,  in  the  event  of  buildings  being  erected 
on  his  property,  all  claims  for  reasonable  access  which  may  be  competent  to  him,  in  terms  of  the 
reservation  in  the  disposition." 

What  can  the  appellants  wish  for  more  than  that  ?  They  have  reserved  to  them  all  reasonable 
access.  The  argument  that  we  have  heard  has  been,  that  now  they  are  only  leaving  apertures 
20  feet  wide.  If,  hereafter,  the  present  appellants  should  erect  manufactories  or  other  works 
which  should  make  it  necessary  or  convenient  for  them  to  have  wider  access  than  openings  20 
feet  wide,  this  interlocutor  would  put  an  end  to  this,  and  drive  them  to  a  mere  action  for  damages, 
instead  of  securing  to  them  what  they  were  entitled  to  have,  namely,  a  clear  and  absolute  access. 
I  entirely  differ  from  that.  The  Lord  Ordinary,  in  the  first  instance,  and  the  Inner  House 
afterwards,  have  secured  that  to  the  appellants  which  they  were  entitled  to,  namely,  reasonable 
access  in  the  only  way  in  which  it  could  be  secured.  You  cannot  define  ab  ante  what  is  to  be 
reasonable  access.  At  the  present  moment  it  is  stated  that  the  appellants  have  no  building  at 
all,  and  in  that  state  of  things  reasonable  access  would  be  a  door  as  wide  as  that  by  which  your 
Lordships  enter  this  House.  All  that  they  can  want  is  a  passage  through  which  to  pass.  But 
if  the  opening  of  20  feet  is  not  large  enough,  the  appellant  will  have  his  remedy  to  make  it  larger. 
If,  hereafter,  he  should  erect,  as  he  contemplates  doing,  large  buildings  for  the  manufacture  of 
engines,  which  will  not  be  able  to  get  down  to  the  wharf  through  an  access  20  feet  wide,  it  is 
quite  clear  that  the  interlocutor  does  not  entitle  these  trustees  to  exclude  him  from  having  what- 
soever access  shall  from  time  to  time  be  a  reasonable  access.  That  has  been  secured  to  him ; 
and  in  securing  that  to  him,  it  appears  to  me  that  the  Lord  Ordinary,  in  the  first  instance,  and 
the  Court  of  Session  afterwards,  have  done  all  that  it  was  necessary  to  do,  in  order  to  secure  the 
rights  of  these  gentlemen,  and  that  they  have  no  reason  whatever  to  complain  of  the  interlocutor 
pronounced.  The  result  is,  that  I  shall  move  your  Lordships  that  this  interlocutor  be  affirmed, 
with  costs. 

I  should  observe,  that  Lord  Brougham,  before  he  left  the  House,  requested  me  to  say  that  he 
had  not  heard  the  whole  of  the  argument,  but  as  far  as  he  had  heard  it  he  took  entirely  the  same 
view ;  but  not  having  heard  the  whole  of  the  argument,  he  was  unwilling  to  express  any  decided 
opinion  on  this  case. 

Lord  St.  Leonards. — My  Lords,  I  entirely  agree  with  my  noble  and  learned  friend,  that 
the  appellant  has  failed  in  maintaining  the  proposition  which  he  has  argued  at  the  bar.  The 
Act  3  and  4  Vict.  c.  118,  is  singularly  framed,  and  it  would  be  very  difficult  to  understand  it,  if 
we  were  not  aware  that  doubts  had  arisen  which  had  in  part  been  compromised  and  put  an  end 
to  as  regards  certain  of  the  proprietors  on  the  banks  of  the  Clyde.^  Now  this  act,  the  3  and  4 
Vict.  c.  118,  therefore  took  this  shape.  It  first  of  all  recited  that  there  was  a  pending  action 
with  Mr.  Tod  as  to  part  of,  these  rights,  and  it  therefore  reserved  the  whole  of  the  question 
which  was  then  under  litigation.  Then  §  19,  which  has  been  so  much  relied  upon,  is  m  these 
terms : — "  And  to  avoid  disputes  as  to  the  right  of  property  on  the  banks  of  the  river,  in  so  far  as 
belonging  to  the  parties  herein  after  named.  It  then  says,  that,  in  regard  to  the  persons  who 
are  named,  the  rights  of  the  river  shall  be  taken  according  to  a  certain  map— that  is,  it  was 

^  See  Lord  Advocate  v.  Clyde  Trustees  and  Hamilton^  sufra,  p.  6  :  i  Macq,  App.  48 ;  24  So. 
Jur.  379. 
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already  settled,  what  should  be  the  extent  of  the  rights  of  the  parties  who  are  named  in  that 
section  ;  and  then  it  provides,  in  regard  to  the  value,  that  whatever  should  be  the  value  found  of 
the  part  within  certain  limits  of  the  right  so  claimed,  only  one  half  should  be  the  price  to  be 
paid  to  the  parties  ;  but  then  that  half  was  to  be  paid  instantly — it  was  money  paid  down.  The 
subject  was  agreed  upon ;  the  price  was  not  fixed,  but  the  proportion  was  fixed  ;  it  was  to  be 
half  the  value.  It  was  not  that  there  was  to  be  a  valuation  of  the  moiety,  but  there  was  to  be  a 
valuation  of  the  whole,  and  then  the  price  was  to  be  reduced  by  one  half,  and  that  half  was  to  be 
paid  into  the  hands  of  the  proprietors. 

Then  came  the  next  section,  which  provided,  that  after  possession  was  taken  by  the  trustees 
of  the  ground  which  they  had  so  acquired  under  §  19,  and  paid  for  under  §  20,  then  the  right  of 
the  landowners  should  cease  in  that  part  of  the  soil  in  which  they  had  hitherto  enjoyed  it.  It 
was  an  encroachment  by  them,  but  the  trustees  of  the  river  had  acquiesced  in  it,  and  therefore 
the  dispute  had  arisen.  They  had,  however,  settled  their  disputes,  and  fixed  upon  the  compen- 
sation to  be  paid,  and  then  the  right  of  these  parties  is  to  cease.  And  then  come  these  words : 
— *'  And  it  shall  not  at  any  time  be  lawful  to  the  trustees  to  interpose  any  grounds,  works,  or 
other  erections  between  the  properties  respectively  of  the  landowners  and  the  water-way  or 
channel  of  the  river,"  except  certain  dykes,  which  I  need  not  refer  to,  as  they  are  not  now  in 
question.  Now  that  is  said  to  be  an  absolute  prohibition  as  against  the  trustees  erecting  any 
works,  or  allowing  any  grounds  to  remain  between  the  remaining  soil  of  the  parties  in  question 
and  the  channel  of  the  river.  Sect.  22  allows  the  trustees  to  take  ground  lying  outside  of  the  line, 
but  within  the  line  of  deviation.  And  then  comes  §  23.  But  first  of  all,  if  you  will  turn  back  to 
§  19,  you  will  find,  with  respect  to  the  land  which  is  to  be  acquired,  to  avoid  disputes,  it  is 
enacted,  that  the  lines  should  be  defined  in  such  a  way,  and  they  ^' shall,  subject  to  such  altera- 
tion as  may  arise  from  the  exercise  of  the  powers  of  deviation,  and  the  right  of  acquiring  land 
for  the  harbour  and  quays,  as  herein  provided,  form  the  boundary  lines  between  the  river  and 
the  adjoining  landowners  after  named."  Then,  when  you  come  to  §  23,  you  will  find  it  provided, 
consistently  with  that  provision  and  exception — "  That  nothing  herein  contained  shall  hinder  or 
prevent  the  trustees,  under  the  authority  hereby  granted,  from  inter  alia  acquiring  the  grounds 
and  other  heritages  belonging  to  any  of  the  landowners  before  named,  for  the  construction  of  the 
wharfs,  quays,  and  other  works,  for  the  enlargement  of  the  harbour  delineated  on  the  map  or 
plan,"  and  so  forth. 

Now  to  stop  there,  it  was  insisted  that  these  appellants  are  within  those  provisions,  and  that, 
consequently,  as  they  contend,  they  are  entitled  to  the  possession  of  their  remaining  land  with- 
out anything  whatever  being  interposed  between  them  and  the  channel  of  the  river.  I  under- 
stand that  is  their  contention  ujon  that  part  of  the  argument.  Now,  in  point  of  fact,  if  it  rested 
there,  I  should  be  of  opinion  that  they  would  be  entitled  to  no  such  right,  because  §  19  expressly 
refers  to  land  afterwards  to  be  acquired  for  the  harbour.  Sect.  23  does  most  expressly  give 
authority  to  acquire  the  land  for  the  harbour,  and  §  22  provides  for  their  taking  land  outside  of 
the  line,  and  therefore,  as  regards  the  appellants,  (I  am  not  talking  now  of  the  wharfs  and  quays,) 
even  if  they  were  within  these  sections,  I  think  it  is  perfectly  clear  that  §  19  is  qualified  by  §  23, 
which  would  give  a  right  to  the  trustees  to  take  their  lands  for  the  purpose  of  the  harbour. 

But  I  am  clearly  of  opinion  that  they  are  not  within  those  clauses  at  all :  they  were  not  the 
persons  who  are  named  ;  they  have  the  right  in  fee,  subject  to  the  superiority  of  Walkinshaw's 
trustees.  These  trustees  are  named,  but  they  are  named  clearly  in  respect  of  other  property, 
and  I  am  perfectly  satisfied  that  the  appellants  do  not  fall  at  all  within  those  provisions.  But  I 
am  not  at  all  prepared  to  say  that  it  makes  much  difference  whether  they  are  or  are  not  within 
those  provisions,  because,  if  they  are,  they  are  precluded  by  §  23  from  objecting  to  their  property 
being  taken  for  the  purposes  of  the  harbour,  and  therefore  it  would  remain  upon  the  question  of 
construction  as  regards  the  sheds.  But  the  appellants  come  clearly,  as  it  appears  to  me,  within 
the  subsequent  clauses,  providing  for  a  different  set  of  persons.  We  must  bear  in  mind  that,  by 
§  1 1,  the  trustees  of  the  harbour  and  works  have  a  general  power  to  take  all  lands  within  the 
lines  defined  for  the  purposes  of  their  works,  and  that  these  particular  provisions  are  only 
introduced  to  meet  the  peculiar  circumstances  of  the  two  sets  of  persons  who  had  encroached 
upon  the  bed  of  the  river — that  is,  who  had  enjoyed  the  parts  of  the  bed  of  the  river  which  had 
been  made  solid  ground,  but  which  were  again  required  for  the  purpose  of  enlarging  the  river. 

We  come  then  to  §  24,  and  that  recites — "  And  whereas  questions  have  also  been  and  may  be 
raised,  in  relation  to  the  rights  of  individual  proprietors  along  the  banks  of  the  river  (other  than 
the  proprietors  specially  before  named)  to  compensation."  It  is  then  required  that  there  shall 
be,  as  regards  those  persons,  a  general  valuation,  and  that  as  regards  any  portion  of  the  alveus 
or  channel  of  the  river  which  shall  be  found  to  belong  to  those  who  claim  it,  they  are  not  to  be 
paid  half;  they  are  not  to  have  the  money  in  their  pockets,  but  the  whole  sum  assessed  is  to  be 
deposited  in  the  bank,  to  await  the  decision  of  the  question  whether  they  are  entitled  to  it  or  not. 
These  parties  had  not  compromised  their  rights  ;  therefore,  if  their  rights  should  be  established 
in  their  favour,  they  would  have  the  whole  price,  and  not  the  half,  to  which  those  persons  are 
entitled  who  are  within  §  19.    But  if  that  question  was  decided  against  them,  they  would  not  have 
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a  single  shilling,  whereas  there  was  to  be  no  decision  as  regards  those  coming  within  §  19,  because 
they  had  effected  a  compromise,  and  they  had  received  a  half^  and  it  would  be  a  perfect  matter 
of  indifference  whether  the  right  of  enjoyment  existed  or  not. 

Now,  supposing  that  remained  so,  being  myself  clearly  of  opinion  that  the  case  of  the 
appellants  fell  within  §  24,  except  so  far  as  it  fell  within  the  general  section,  the  only  effect  of 
§  24  was  this  :  It  did  not  at  all  affect  the  right  of  the  appellants  as  to  any  ground  which  they 
had,  but  it  simply  provided,  that  if  any  part  of  the  ground  now  taken  from  them  should  be  proved 
to  have  been  part  of  the  channel  which  they  had  enjoyed,  because  it  had  been  formed  into  sobd 
ground,  then  they  should  not  receive  that  portion  of  the  price  which  was  the  value  of  that 
particular  part  of  the  channel,  but  it  should  be  paid  into  the  bank,  to  await  the  decision  of  the 
question  whether  they  were  entitled  to  have  it  or  not.  In  other  respects  the  general  provisions 
of  the  act  were  to  apply  to  it,  and  then  under  §  26  the  parties  are  entitled  to  apply  to  the  Comt 
of  Session. 

Then  comes  what,  in  my  opinion,  does  apply  to  all  persons — that  is,  §  46.  I  think  that  section 
applies  to  both  sets  of  persons.  I  think  it  applies  as  well  to  those  who  have  comprooiised  as  to 
those  who  have  not  compromised.  It  is  singularly  framed,  but  it  is  general : — "  Provided  always, 
and  be  it  enacted,  that  where,  by  the  formation  of  any  works  under  or  by  virtue  of  the  sud 
recited  acts,  or  of  this  act ; ''  and  therefore  I  cannot  say  that  1  myself  have  any  doubt  that  it 
applies  to  all,  for  it  is  not  even  confined  to  works  authorized  by  the  act  3  and  4  Vict.  c.  1 18,  hot 
it  extends  to  all  works  authorized  by  previous  acts  of  parliament — "  That  where,  by  the  forma- 
tion of  any  works  under  or  by  virtue  of  the  said  recited  acts,  or  of  this  act,  the  access  to  the  river 
previously  enjoyed  by  the  owners  and  occupiers  of  the  land  adjacent  thereto  is  or  shall  be  impeded 
or  obstructed,  the  trustees  shall  leave  or  form  such  openings  in  the  said  works,  and  also  shall 
form  such  roads,  accesses,  and  sewers,  at  convenient  distances,  for  such  owners  or  occupiers,  as 
may  afford  them  suitable  and  convenient  means  of  communication  at  all  times  with  the  river." 
I  think  that  that  applies  to  the  whole.  But  then,  if  it  does  apply  to  the  whole,  there  is  this 
dilemma  in  which  the  appellants  have  placed  themselves.  The  act  of  parliament  provides  a  very 
short  mode  of  conveyance  of  about  perhaps  the  size  of  one's  two  hands,  and  the  parties  might 
have  resorted  to  that  if  they  had  pleased  ;  but  they  thought  fit  not  to  do  so,  nor  to  rely  on  the 
provisions  of  this  46th  section,  if  it  extended  to  them,  of  which,  probably,  they  felt  some  doubt; 
but  they  thought  fit,  in  the  conveyance  of  this  piece  of  land,  to  stipulate  for  those  reservations 
which  they  chose  to  insist  upon,  and  therefore,  taking  a  conveyance  of  a  very  extensive  nature, 
with  a  great  many  provisions  in  it,  leaving  the  act  of  parliament  entirely  out  of  the  question, 
although  vesting  the  fee  in  the  trustees  according  to  the  act  of  parliament,  they,  upon  the  face  of 
their  conveyance,  reserve  to  themselves  rights  which  are  not  the  rights  secured  to  them  by  any 
one  portion  of  that  act.  If  they  say  that  they  are  within  §  21,  and  not  restricted,  then  they  have 
evidently  restricted  their  rights,  because  they  have  stipulated  for  easements,  which  are  incon- 
sistent with  the  right  to  which  they  say  they  are  entitled  under  §  21  ;  and  if  they  fall  within  §§ 
24  and  25,  then  they  have  not  relied  upon  §  46,  but  they  have,  by  their  own  conveyance,  reserved 
to  themselves  rights  which  are  eoually  inconsistent  with  their  rights  under  §  46. 

Now  I  cannot  for  a  moment  admit  that  they  have  not  themselves  treated  their  rights  as  rights 
arising  under  §§  24  and  25.     They  have  recited  in  their  very  deed  of  conveyance,  which  1  hold 
in  my  hand,  that  their  claims  and  rights  are  under  §|  24  and  25,  and  that  they  are  valid  under 
§§  24  and  25 ;  and  instead  of  half  being  paid  to  them,  as  it  must  have  been,  if  their  rights  had 
depended  upon  §  19  and  the  subsequent  sections,  the  whole  sum  of  ;£3oo,  which  was  the  entire 
value  of  that  portion  of  the  soil  of  the  channel  which  they  had  been  in  the  enjoyment  of,  'was  to 
be  paid  to  them  ;  so  that  they  have  precluded  themselves  from  argument  on  that  ground.  Now, 
if  you  will  look  at  §  46^  which  they  fall  within,  for  it  clearly  extends  to  them,  you  will  find  what 
the  act  of  parliament  says — "  That  where,  by  the  formation  of  any  works  under  or  by  virtue  of 
the  said  recited  acts,  or  of  this  act,  the  access  to  the  river  previously  enjoyed  by  the  owners  and 
occupiers  of  the  land  adjacent  thereto,  is  or  shall  be  impeded  or  obstructed,  the  said  trustees 
shall  have  or  form  such  openings  in  the  said  works,  and  also  shall  form  such  roads,  accesses, 
and  sewers,  at  convenient  distances,  for  such  owners  and  occupiers,  as  may  afford  them  suitable 
and  convenient  means  of  communication  at  all  times  with  the  river  ;  which  openings  and  roads, 
accesses  and  sewers,  shall  be  kept  clear,  and  in  good  and  sufficient  repair,  by  the  said  trustees, 
at  their  expense,  in  all  time  coming,  without  prejudice  to  any  claim.'*     Now  they  have  thought 
fit  to  execute  a  conveyance  of  the  fee,  by  which  they  have  reserved  to  themselves,  not  the  rights 
provided  for  them  by  the  act  of  parliament,  but  rights,  I  may  say,  directly  in  opposition  to  them. 
The  conveyance  is  in  these  terms  : — '•'  Declaring  always,  as  it  is  hereby  expressly  provided  and 
declared,  and  created  a  real  lien  and  burden  upon  the  subjects  hereby  disponed,  that  the  said 
Edward  Connell  and  John  Wright,  and  their  successors  and  assigns,  proprietors  of  the  remainder 
of  the  subjects  in  the  second  place  above  described,  shall  be  entitled  to  obtain  water  from  the 
Clyde  for  the  use  of  their  said  remaining  subjects,  by  means  of  pipes  laid,  at  their  own  expense, 
at  a  proper  depth  beneath  the  surface,  for  drawing  water  from  the  river,  and  returning  water  to 
the  same,  and  to  lead  common  sewers  into  the  same ;  and  also  that  the  said  Edward  Connell 
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and  John  Wright,  and  their  successors,  shall  be  entitled  to  have  reasonable  access  for  all  the 
buildings  to  be  erected  on  their  said  remaining  ground,  to  and  from  the  wharfs  and  quays,  so 
soon  as  the  same  shall  be  formed,  opposite  to  their  remaining  property,  for  the  use  thereof." 
And  then  comes  this  remarkable  clause,  not  relying  upon  the  provisions  of  the  act  of  parliament, 
but  choosing  a  form  of  their  own  to  decide  any  differences  which  may  arise  : — "  And  in  the  event 
of  any  differences  arising  regarding  these  matters,  the  same  shall  be  determined  by  the  Sheriff- 
principal  of  Lanarkshire,  or  by  an  arbiter  to  be  named  by  him  upon  an  application  presented  by 
either  party."  They  have  chosen,  therefore,  a  totally  different  tribunal  from  the  Court  of  Session. 
They  should  have  gone  to  the  Sheriff  of  Lanarkshire,  and  asked  him  if  he  will  accept  their 
reference,  or  will  appoint  an  arbiter ;  and  they  cannot  ask  the  Court  of  Session  to  decide  these 
questions  till  they  have  themselves,  at  all  events,  appealed  to  the  forum,  which  they  have 
themselves  thought  fit  to  select  for  the  decision  and  determination  of  their  own  disputes. 

I  am  clearly  of  opinion,  therefore,  that  these  appellants — who  have  parted  with  their  property 
— who  have  waived  the  provisions  of  the  act  of  parliament  (as  they  were  at  perfect  liberty  to  do) 
— and  have  made  a  bargain  for  themselves  with  the  trustees  for  certain  reservations — ^have,  by 
their  deed,  precluded  themselves  from  the  provisions  of  the  act  of  parliament,  and  they  must 
rely  upon  the  reservations  of  their  own  deed ;  and  if,  under  those  reservations,  any  dispute  should 
arise,  there  really  is  a  mistake  and  misapprehension  in  going  to  the  Court  of  Session  upon  that 
subject,  but  they  must  go  to  the  forum  which  they  have  selected.  The  appellants  will  naturally 
say  that  they  did  not  go  there,  but  that  they  were  called  there  by  the  trustees.  That  is  so,  no 
doubt,  but  then  that  point  should  have  been  left  open  ;  and  it  is  left  open  because,  without  per- 
haps seeing  exactly  the  point  to  which  I  am  referring  your  Lordships,  the  First  Division  do  leave 
to  the  parties  the  benefit  of  the  reservation.  If,  therefore,  there  should  not  be  a  proper  mode 
provided  of  allowing  the  parties  to  supply  themselves  with  water,  and  so  on,  or  if  there  shoidd 
not  be  access  to  the  river  from  the  buildings,  when  that  shall  arise,  they  must  refer,  not  to  the 
Court  of  Session  for  those  rights  reserved,  but  they  must  refer  to  the  Sheriff  or  his  arbiter. 

Now  I  think  it  perfectly  clear  that  no  reference  can  possibly  be  made  either  to  the  Court  of 
Session,  if  it  belong  to  their  jurisdiction,  or  to  the  Sheriff  of  Lanarkshire,  if  they  are  to  resort  to 
him,  until  the  appellants  have  either  erected  the  buildings,  or  pledged  themselves  to  the  sort  of 
buildings  that  they  are  about  to  erect  What  can  be  so  wild  as  to  be  asking  for  a  road, 
if  a  road  they  are  entitled  to  ?  But  I  see  nothing  about  a  road  in  their  deed.  It  has  been  argued 
very  much  upon  the  act  of  parliament,  but  there  is  nothing  about  a  road  in  the  deed,  and  they 
can  have  nothing  out  of  their  deed.  But  supposing  that  it  were  so,  how  can  you  tell  what  would 
be  required  ?  They  choose  to  state,  that  they  mean  to  erect  such  magnificent  works  for  the 
making  of  enormous  machines,  as  that  20  feet  is  not  a  sufficient  width  for  them  to  pass  to  the 
river  side.  Why  not  as  well  say  40  feet  or  100  feet?  For  what  I  know,  they  are  going  to  make 
some  of  those  monstrous  projectiles  which  are  going  to  the  seat  of  war,  and  which  may  require 
a  vast  space.  It  is  a  reasonable  access  that  is  to  be  given  to  them,  and  with  reference  to  build- 
ings. But  if  they  fancy  that  they  can  destroy  the  effect  of  the  deed,  which  they  might  do  if  they 
had  a  general  power,  they  will  find  themselves  mistaken.  They  must,  according  to  the  nature 
of  the  contract,  erect  such  buildings  as  they  can  fairly,  with  a  view  to  the  proper  use  by  the 
trustees  of  the  ground,  claim  an  access  for  to  the  river. 

That  would,  in  my  view,  entirely  dispose  of  this  case  ;  but  it  has  been  argued  so  much  upon 
the  question  of  the  right  to  erect  sheds,  that  I  thought  it  useful  to  go  through  the  acts  of  parlia- 
ment in  order  to  see,  whether  there  was  any  foundation  for  the  argument  which  has  been  main- 
tained. It  is  a  very  dangerous  argument.  We  have  had  lately  the  rights  of  companies  tried  by 
very  severe  tests  in  this  House.  We  have  had  a  great  deal  of  contention  about  what  are  or  are 
not  the  rights  of  companies.  But  this  is  rather  a  new  description  of  claim.  Generally,  we  have 
had  companies  coming  forward,  not  with  a  very  good  grace,  to  contend,  that  the  acts  which  they 
have  done  were  not  within  their  powers  ;  that  they  have  been  dealing  illegally,  and  pretending 
to  cover  their  shareholders ;  that  their  shareholders  are  represented  by  them  in  opposition  to 
the  acts  which  they  themselves  have  done  ;  and  we  have  had  unseemly  contests  upon  the  part 
of  companies  with  a  view  to  set  aside  acts  which  they  have  done,  by  which  they  were  bond  fide 
bound.*  But  this  is  of  a  totally  different  nature.  It  is  now  contended  that  you  are  to  spell 
through  a  number  of  acts  of  parliament,  in  order  to  shew  what  is  the  particular  use  to  which  a 
company  acquiring  land  under  an  act  of  parliament  is  to  apply  that  land.  Now  I  entirely  agree 
that  land  acquired  under  an  act  of  parliament  coidd  not  be  applied  to  a  purpose  directly  opposed 
to  that  act  of  parliament.  Companies  are  not  to  abuse  their  powers,  and,  under  pretence  of 
buying  land  for  a  harbour,  they  are  not  to  construct  a  railway,  for  example,  or  to  use  it  for  any 
other  totally  different  purpose.  But  within  their  act  of  parliament,  and  to  the  extent  of  their 
powers,  and  to  the  extent  to  which  they  choose  to  exercise  those  powers  within  the  act  of  parliament, 

1  His  Lordship  alluded  to  the  following  cases : — Bargate  v.  Shortridge^  5  H.  L.  C.  297 ; 
Eastern  Counties  Railway  Co,  v.  Hawkes^  5  H.  L.  C.  331  ;  National  Exchange  Co,  v.  Drew^ 
ante,  p.  482 :  2  Macq.  Ap.  C.  103, — all  leading  cases. 
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I  should  be  clearly  of  opinion,  unless  there  is  some  express  prohibition,  that,  acquiring  the 
land  under  the  act  of  parliament  for  the  purposes  of  the  act,  they  may  do  with  that  land  jasi 
as  any  other  proprietor  would  do,  always  admitting  that  it  is  not  to  be  applied  to  any  vorks 
foreign  to  the  act  itself.  Supposing,  for  instance,  that  a  company  thought  it  necessary  to  build 
a  station,  and  they  had  got  the  land,  is  it  necessary  that  they  should  have  a  power  to  build  a 
particular  station  ?  It  is  constantly  the  habit  of  railway  companies  to  build  a  station.  Sup- 
posing that  these  trustees  thought  it  necessary  to  erect  a  shed  anywhere  for  the  purposes  of  the 
trade,  1  should  be  of  opinion  that,  unless  they  were  expressly  prohibited,  they  would  have  a 
perfect  right  to  do  so ;  to  erect  a  shed,  or  do  anything  of  that  sort  which  is  incidental  to  the 
execution  of  their  works,  or  which  they  deem  necessary  in  the  execution  of  their  works,  and 
which  they  erect  bond  fide  in  the  exercise  of  their  power.  The  limit  of  that  power  would  be  a 
matter,  with  which  any  man  who  sells  land  to  them  has  no  more  right  to  interfere  than  any 
stranger  who  is  passing  along  the  street ;  and  it  wiU  not  do  to  come  into  a  Court  of  Justice  and 
endeavour  not  to  look  at  the  contract—  not  to  look  at  the  general  scope  of  the  acts — but  to  ptdc 
out  and  dwell  upon  some  particular  provisions,  in  order  to  shew  that  the  particular  dedication 
of  a  particular  piece  of  ground  has  not  been  exactly  pointed  out  and  defined  by  the  act  kA 
parliament. 

Now,  although  this  is  my  opinion,  yet,  for  the  satisfaction  of  the  parties,  I  can  shew  them,  I 
think,  that  there  is  a  clear  authority  to  erect  sheds  under  the  express  terms  of  the  different  acts 
of  parliament. 

The  6  Geo.  iv.  c.  117,  §  20,  gives  powers  to  erect  additional  sheds,  warehouses,  and  so  on. 
This  shewed  that  sheds  and  warehouses  were  deemed  necessary  for  the  accommodation  of  the 
trade.  The  same  necessity  would  seem  to  exist  for  extended  works.  Power  also  is  given  by  §  32 
to  enclose  with  walls,  &c.,  the  quays  or  wharfs.  There  were  powers  also  given  to  levy  shed  and 
crane  dues  (§  27),  and  to  let  storehouses  (§  29).  Now  that  is  very  material,  because  that  is  the 
only  reason  why  it  is  enumerated.  It  is  clear  that  they  might  erect  sheds,  for  they  were 
authorized  expressly  to  levy  for  the  use  of  the  sheds,  and  they  were  authorized  to  let  the  store- 
houses, and  to  enforce  the  payment  of  tolls  and  dues  in  respect  to  the  use  of  those  storehouses. 
Now  the  3  and  4  Vict.  c.  118,  recited  the  expediency  of  constructing  a  wet  dock,  wharfs,  and 
other  works  in  connection  therewith.  By  the  i  ith  section  the  trustees  were  empowered  not  only 
to  execute  ''  the  several  works  "  authorized  by  the  said  recited  acts,  but  also  under  the  provisions 
and  restrictions  herein  after  enacted,  to  make,  execute,  construct,  finish,  maintain,  and  keep  in 
repair,  the  additional  works  upon,  in,  or  along  the  river,  and  in  connection  with  the  harbour, 
delineated  on  the  map,  and  likewise  the  wet  dock,  and  other  works  and  improvements  thereby 
authorized.  The  respondents  argue  that  §  21  prohibits  the  trustees  from  interposing  any  grounds, 
works,  or  other  erections  between  the  properties  of  the  landowners,  and  the  water  way  of  the 
river,  (with  a  certain  exception,)  and  that  the  provision  in  §  23  which  authorizes  the  trustees  to 
acquire  grounds  which  would  thus  interpose,  is  confined  to  grounds  and  the  works  actually 
delineated  on  the  plan,  and  no  sheds  are  shewn  there.  But  the  true  construction  of  §  23  does 
not  confine  the  works  to  those  delineated  on  the  plan,  nor  can  it  be  supposed  that  every  shed  or 
every  engine,  lamp  post,  &c.,  would  be  so  delineated.  If,  therefore,  the  trustees  are  not 
prohibited  by  the  general  provisions  from  erecting  a  shed,  there  is  nothing  in  these  sections  to 
prevent  the  trustees  from  erecting  a  shed  as  part  of  the  necessary  works. 

Now  §  46  proves,  that  non-access  to  the  river  by  the  works  was  anticipated,  but  so  far  from 
preventing  it,  this  section  provides,  that  where  *'  by  the  formation  of  any  works  under  or  by 
virtue  of  the  said  recited  acts,  or  of  this  act,  the  access  to  the  river  previously  enjoyed  by  the 
owners  and  occupiers  of  the  land  adjacent  thereto,  shall  be  impeded  or  obstructed,  the  trustees 
shall  leave  or  form  such  openings  in  the  said  works,  and  also  shall  form  such  roads,  accesses,  and 
sewers,  at  convenient  distances,  for  such  owners  and  occupiers,  as  may  afford  them  suitable  and 
convenient  means  of  communication."  And  §  50  repeals  the  powers  already  granted  to  levy 
shed  or  crane  dues,  and  authorizes  the  trustees  under  this  act  '*  to  demand  tollage  duties  from  aU 
persons  importing  or  exporting  goods  at  the  said  quays  or  wet  docks,  for  the  sheds,  cranes,  and 
weighing  machines  constructed  or  to  be  constructed  at  the  said  harbour  or  dock."  And  by 
§  122,  ''the  former  acts,  and  the  clauses  and  provisions  therein  contained,  are  to  be  effectual 
tor  carrying  the  act  into  execution,  as  if  the  same  had  been  repeated  and  re-enacted  in  the  body 
of  this  act,  and  the  former  acts ;  and  this  act  shall,  as  to  the  powers,  provisions,  matters,  and 
things  not  repealed,  altered,  or  affected,  be  construed  together  as  one  act."  This  provision  alone 
would  give  to  the  trustees  all  the  same  powers  incidental  to  the  new  works,  which  the  former  acts 
gave  to  them  as  incidental  to  the  like  original  works.  There  is  no  express  prohibition,  and  1  can 
see  no  ground  for  implying  one  against  the  trustees  erecting  such  necessary  sheds,  weighing 
machines,  and  the  like,  for  the  use  of  the  new  works,  as  the  old  act  gave  to  them  for  the  original 
works,  and  in  that  view  this  provision  seems  to  me  to  give  them  the  like  power.  So  far  as  not 
repealed,  all  the  works  may  be  considered  as  authoriz^  by  all  the  acts,  with  the  usual  powers 
for  making  them. 

It  is  said  that,  because  the  legislature  gave  powers  expressly  in  some  cases  to  erect  sheds,  none 
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can  be  erected  where  the  act  is  silent  as  to  sheds.     But  if  this  argument  could  be  maintained,  it 

would  be  answered  by  the  provisions  to  which  I  have  referred ;  but  it  does  not  rest  here.     By  9 

Vict.  c.  23,  which  enlarged  the  time  for  the  trustees  compulsorily  taking  certain  lands  on  the 

south  side  of  the  river,  and  authorized  the  making  of  a  wet  dock  on  the  north  side,  the  act  3  and 

4  Vict.  c.  118,  and  the  Lands  Clauses  (Scotland)  Act  1845,  were  to  be  read  and  construed  as 

forming  part  of  that  act.     This  proves  that  all  the  acts  form  one  law,  and  are  to  be  construed 

accordingly ;  and  §  3  then  gives  to  the  terms  "  other  works,"  the  meaning  of  "  sheds,  cranes, 

causeways,  tramways,  weighing  machines,  &c.,  connected  with,  or  for  the  use  of,  the  harboiu"  or 

navigation."     And  this,  I  think,  upon  the  true  construction  of  the  context  of  the  act,  impresses 

upon  the  words  "other  works,"  in  the  act  3  and  4  Vict.  c.  118,  the  same  meaning  as  was  given 

to  them  by  this  act ;  for  the  act  of  the  3  and  4  Vict,  was  to  be  read  and  construed  as  part  of  the 

later  act.     The  loth  section  of  9  Vict,  gives  power  to  the  trustees,  who  were  trustees  under  ali 

the  acts,  to  "  enclose  by  stone  walls  or  other  means,  such  portion  of  the  dock,  quays,  wharfs,  and 

other  works  under  their  management,  as  they  may  consider  expedient  for  the  secwity  and  safety 

of  goods  loaded  and  discharged  at  the  dock  or  harbour.'' 

On  a  review  of  all  the  statutes,  I  can  find  nothing  to  restrain  the  trustees  from  erecting  any 
sheds  necessary  for  their  undertaking.  On  the  contrary,  I  think,  taking  all  the  statutes  together, 
they  do  authorize  the  erection  of  sheds  and  other  works.  But  unless,  by  implication,  they  are 
prohibited  from  erecting  sheds  on  the  new  acquisition,  I  think  it  clear  that  they  may  erect  sheds, 
if  even  they  are  not,  as  I  think  they  are,  expressly  authorized  to  erect  them  ;  for  the  erection  of 
works,  such  as  sheds,  is  incident  to  their  ownership  of  the  land,  and  nothing  could  be  more 
mischievous  than  an  endeavour  to  restrict  their  rights  without  a  clear  indication  by  the  legislature 
of  the  extent  to  which  their  powers  as  owners  of  the  land  were  to  be  restricted.  In  this  case, 
what  is  proposed  is  clearly  within  the  objects  for  which  the  trustees  were  empowered  to  purchase, 
and  therefore  the  case  introduces  no  question  as  to  the  power  of  a  public  company  to  dedicate 
their  land  to  purposes  foreign  to  the  purposes  for  which  the  company  was  established.  It  was 
argued  that  '*  wharf"  did  not  include  a  shed  ;  that  depends  upon  the  nature  of  the  works,  and  the 
context  of  the  acts.  If  the  appellants  were  within  §21,  still  they  would  be  subject  to  the  provision 
in  §  23,  and  I  do  not  think  that  the  introduction  of  the  word  "  sheds  '*  in  §  27,  for  the  construct- 
ing of  a  wet  dock,  which  includes  all  other  incidental  works,  can  assist  the  appellants. 

Upon  the  whole,  I  apprehend  it  is  not  necessary  to  shew,  that  the  sheds  were  authorized  to  be 
constructed,  and  the  appellants  have  wholly  failed  in  their  contention  at  the  bar.  But  I  think  it 
perfectly  clear,  that  if  it  be  necessary  to  find  a  power  to  erect  sheds,  upon  the  true  construction 
of  all  the  acts  taken  together  as  one  act,  as  we  are  bound  to  take  them,  they  confer  upon  the 
trustees  the  powers  which  they  have  exercised.  I  think  it  is  quite  clear  that  the  appellant  has 
failed  upon  all  the  points,  and  that  consequently  this  appeal  should  be  dismissed,  and  dismissed 
with  costs. 

Interlocutors  affirmed^  with  costs. 
Appellants  A  gent ^  Andrew  Howden,  W.S. — Respondents^  A  gent y  Simon  Campbell,  S.S.C. 
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The  Scottish  Central  Railway  Co.,  Appellants,  v.  The  Stirling  and 
Dunfermline   and    The    Edinburgh    and    Glasgow   Railway  Cos., 

Respondents. 

Railway — Making  Railway  from  another  Railway — Point  of  Junction — Clause — Construction — A 
railway  act  incorporated  certain  persons  for  the  purpose  of  making  a  railway  from  the  town 
ofS.y  and  also  from  the  S,  C  railway  near  S,  to  the  town  of  D,  A  section  of  the  cu:t  referred 
to  the  line  as  commencing  by  a  junction  of  the  S,  C.  railway  at  two  places. 

Held  (affirming  judgment),  looking  at  the  plans  and  sections,  this  meant  that  there  were  to  be 
two  junctions  of  the  new  railway  by  running  into  or  out  from  the  S.  C,  railway  at  the  places 
described.^ 

The  action  was  brought  to  determine  whether  the  respondents  were  entitled,  under  their 
several  acts  of  parliament,  "to  form  and  maintain  a  junction  of  the  Stirling  and  Dunfermline 
Railway  with  the  line  of  the  Scottish  Central  Railway  at  or  near  to  the  gas  works  in  the  burgh 

1  S.  C.  27  Sc.  Jur.  600. 


588  REPORTS  OF  SCOTCH  APPEALS. 

of  Stirling,"  in  addition  to  the  junction  authorized  to  be  made,  and  vhich  had  been  m-^de,  betveen 
the  two  lines,  "  at  or  near  to  the  north  end  of  the  Scottish  Central  Railway  bridge  over  the  ri?cr 
Forth  at  Stirling."  The  respondents  maintained  that  two  junctions  were  authorized  by  the  acts 
of  parliament,  viz.,  one  on  the  south  of  the  Forth,  at  or  near  to  the  gas  works  in  the  burgh  of 
Stirling,  and  the  other  on  the  north  of  the  Forth,  at  or  near  to  the  north  end  of  the  Scotti^i 
Central  Railway  bridge  over  the  river.  The  appellants,  on  the  other  hand,  who  opposed  this 
view,  contended,  that  only  one  junction  was  authorized,  and  that  the  position  of  it  had  been  fixed 
to  be  at  or  near  the  north  end  of  the  bridge. 

The  point,  whieh  depends  on  a  construction  of  the  clauses  of  two  acts  of  parliament,  the  ooe 
obtained  in  1846,  (9  and  10  Vict.  c.  202,)  and  the  other  in  1849,  U^  ^^d  13  Vict-  c.  86,)  was 
decided  in  favour  of  the  respondents  in  the  Court  of  Session  (15th  December  1853). 

In  their  case  the  appellants  argued  that  the  jud^ent  of  the  Court  of  Session  should  be 
reversed — i.  Because  by  the  act  of  1846  only  one  junction  was  contemplated  and  authorued 
2.  Because  by  the  act  of  1849  the  position  of  this  junction  was  fixed  to  be  "at  or  near  to  the 
north  end  of  the  Scottish  Central  Railway  bridge  over  the  river  Forth  at  Stirling."  3.  Because 
by  the  said  act  of  1849  any  interference  by  the  Dunfermline  Company  with  the  appellants'  line, 
except  for  the  purpose  of  making  and  maintaining  the  junction  at  the  place  sp>ecified,  was 
expressly  prohibited. 

The  respondents  maintained,  that — i.  By  the  terms  of  the  acts,  and  the  relative  plans  and 
sections  incorporated  with  them,  the  respondents  were  entitled  to  connect  their  line  with  tbe 
Scottish  Central  Railway  at  or  near  to  the  gas  works  in  the  burgh  of  Stirling,  and  also  to  make 
a  junction  at  or  near  to  the  north  end  of  the  Scottish  Central  Railway  bridge  over  the  river 
Forth.  2.  The  respondents*  operations  being  authorized  by  the  statutes,  there  was  no  ground  far 
granting  the  interdict  prayed  for. 

/^olt  Q.C.,  and  /^.  Palmer  Q.C.,  for  the  appellants. 

Solicitor '  General  (Bethell),  Dean  of  Faculty  (Inglis),  (with  them  H,  Bruce\  for  the 
respondents. 

Lord  Chancellor  Cranworth. — My  Lords,  this  is  an  appeal  against  an  interlocutor  of 
the  Court  of  Session,  the  question  being — ^whether,  according  to  the  true  construction  of  certain 
railway  acts,  the  Stirling  and  Dunfermline  Railway  Co.  have,  or  have  not,  the  power  to  stait 
their  railway,  so  to  say,  from  the  centre  of  the  line  of  the  Scottish  Central  Railway. 

Now,  there  has  been  a  good  deal  of  argument  upon  the  point,  but  it  wholly  turns  upon  the 
construction  which  is  to  be  attributed  to  certain  clauses  in  two  acts  of  parliament  The  first  act 
was  an  act,  whereby  the  Stirling  and  Dunfermline  Railway  Co.  was  formed,  which  may  be  treated 
as  being  the  Edinburgh  and  Glasgow  Railway  Co.,  for  they  were  to  be  the  lessees  of  the  railway, 
and  the  persons  who  were  to  work  it ;  but  it  does  not  matter  by  which  name  you  designate  it 

The  first  act  is  an  act  whereby  the  Stirling  and  Dunfermline  Railway  Co.  were  constituted, 
and  the  first  question  to  be  considered  is — what  was  the  power  which  that  company  had  under 
the  original  act.  By  §  3  of  the  original  act  certain  persons  were  incorporated  for  the  purpose  of 
making  and  maintaining  a  railway  from  the  town  of  Stirling,  and  also  from  the  Scottish  Central 
Railway  near  Stirhng,  to  the  town  of  Dunfermline.  I  think  it  is  quite  clear  from  that  language 
that  the  legislature  contemplated,  so  to  say,  two  places  of  starting— no  other  interpretation  can 
be  put  upon  it — one  of  them  being  from  the  Scottish  Central  Railway.  What  does  that  mean? 
Granmiatically,  perhaps,  the  terms  would  be  fulfilled  by  saying  that  you  must  start  from  a  point  is 
contact  only  with  their  rails.  But  that  would  be  a  very  strange  interpretation,  to  say  that  yoa 
actually  might  come  in  contact  with  their  rails,  and  start  from  thence.  Probably,  therefore,  we 
shall  find,  by  looking  at  the  other  sections,  that  you  must  g^ve  a  more  wide  interpretation  to  those 
words,  "from  the  Scottish  Central  Railway." 

Now  in  order  to  interpret  that  language,  let  us  look  at  §  18,  with  reference  to  the  plans  and 
sections.  It  says  there,  that  it  shall  be  lawful  for  the  company  to  make  and  maintain  the  main 
railway  and  branch  railways  to  Alloa  and  other  places,  and  works  in  the  lines  and  upon  the  lands 
delineated  upon  the  plans,  and  described  in  the  books  of  reference.  Now,  although  this  is  a 
minute  criticism,  this  new  line  of  railway  is  evidently  intentionally  marked  as  coming  to  a  certain 
point — ^to  the  middle  of  the  two  lines  of  the  Scottish  Central  Railway,  It  is  impossible  not  to 
see,  that  that  was  what  was  meant     They  are  to  start  from  the  town  of  Stirling — that  is  one 

fioint— and  from  the  Scottish  Central  Railway,  and  they  are  to  do  that  according  to  the  plan. 
R.  Palmer. — Your  Lordship  will  forgive  me.     The  words  "and  also  from  the  Scottish  Central 
Railway,"  clearly  refer  to  the  point  at  the  bridge.] 

It  may  be  so,  either  will  do.  I  doubt  that ;  but  it  does  not  matter,  whichever  interpretation  is 
put  upon  it,  whether  one  point  of  starting  was  to  be  from  the  town  of  Stirling,  or  rather  from  the 
railway.  I  am  not  sufficiently  acquainted  with  the  locality  to  know ;  but  all  that  is  material  to 
consider  is — that  there  were  to  be  two  points  of  starting,  and  one  of  those  points,  it  is  impossible 
to  my  mind  not  to  see,  that  the  legislature  intended  to  be  from  the  centre  between  the  two  lines 
of  the  old  railway.  It  is  so  described,  and  there  could  be  no  other  object  in  thus  delineating  it 
laboriously,  and  with  such  extreme  minuteness  as  to  bring  the  new  line  first  of  all  along,  and 
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lien  l>y  and  between  the  two  lines  of  the  old  railway,  except  for  the  purpose  of  shewing  that  that 
nras  ^what  was  contemplated. 

Xhien  if  that  is  so,  let  us  see  whether  there  is  anything  further  in  the  act  to  illustrate  it.   Look 

i.t  tlie  19th  section.     It  says — ''  the  main  line  of  the  said  railway  shall  commence  at  or  near  to 

the  g^as  works  in  the  burgh  of  Stirling,  and  also  by  a  junction  of  the  Scottish  Central  Railway 

near  the  new  bridge."    I  do  not  care  which  was  meant  by  the  railway  in  the  former  section. 

"What  is  quite  clear  is,  that  one  of  those  points  at  which  it  was  to  commence  was  to  be  at  or  near 

to  the  gas  works.     Now,  observe  the  new  railway  was  to  the  east  of  the  old  railway.     I  call  it 

east,  supposing  the  other  to  be  running  due  north  and  south.    It  was  to  be  at  the  east  side.   The 

gas  'works  are  at  the  west  side.   If  this  new  railway  was  not  to  come  into  the  old  railway,  nobody 

would  have  given  such  an  extraordinary  description  of  the  locality  of  its  starting,  describing  it 

as  being  "at  or  near*"  something  which,  according  to  the  hypothesis  of  the  appellants,  was  to 

have  the  old  railway  interposed  between  them  and  the  new  railway.    It  is  a  very  accurate  descrip- 

tioiiy  if  you  take  it  that  the  new  railway  starts  between  the  lines  of,  or,  in  other  words,  runs  into 

the  old  railway,  because  the  old  railway  is  properly  described  as  being  "  near  to  the  gas  works  ;** 

but  it  would  be  a  very  extraordinary  description  indeed,  to  say  that  the  new  railway  was  to  start 

from  **  at  or  near  to  the  gas  works,'*  if  it  was  to  start  from  a  point  that  was  to  have  the  whole  of 

the  Scottish  Central  Railway  interposed  between  it  and  the  gas  works.     It  is  impossible,  upon 

any  latitude  of  language,  to  treat  that  as  a  starting  from  the  gas  works.   Not  so  if  you  start  from 

the  old  railway,  and  treat  this  new  railway  as  a  line  coming  into  and  starting  from  the  other 

railway ;  then  it  is  all  intelligible. 

But  I  must  observe  also,  that  in  this  act  the  junction  spoken  of  is  always  the  other — the  junc- 
tion near  the  bridge.  That  is  treated  as  the  junction.  And  upon  the  plan  you  have  marked  not 
only  the  line  running  into  the  Scottish  Central  Railway  near  the  gas  works,  but  you  have  the 
junction  at  the  bridge  also  marked  on  the  upper  part  of  this  plan.  I  treat  it  therefore  as  a  matter 
which  admits  of  no  controversy,  that  according  to  the  first  act  of  parliament  the  Dunfermline 
and  Stirling  line  was  authorized  to  start  from  the  Scottish  Central  Railway  near  the  gas  works^ 
meaning  that  they  were  to  run  out  from  or  into  it,  whichever  you  please  to  term  it,  so  as  to  form, 
in  truth,  a  junction,  though  not  so  described  there.  They  were  to  run  on  their  line  as  indicated, 
to  have  the  power  of  making  a  further  junction  at  or  near  the  bridge,  and  then  to  go  on  in  the 
rest  of  their  line.  That,  I  confess,  to  my  mind,  is  clear  to  demonstration  upon  the  first  act  of 
parliament. 

But  what  is  suggested  is,  that  whatever  was  the  power  given  by  the  first  act|  by  a  certain 

clause  in  the  second  act,  namely,  the  25th  section,  that  power  was  taken  away,  and  after  the 

passing  of  that  second  act  they  had  no  power  to  join  the  Scottish  Central  Railway,  except  by  a 

junction  at  the  north  side  of  the  bridge.   Now  that  is  not  a  conclusion  at  which  I  can  arrive.   In 

the  first  place,  the  act  of  parliament  does  not  purport  to  have  any  such  object  as  to  alter  the 

starting  point,  which  had  been  given  to  this  new  railway  by  the  former  act.    The  name  of  the 

act  is  very  different  from  that  which  we  should  expect  to  find,  if  this  were  its  object.    Let  us  see 

what  that  is.     It  is  ''An  act  to  authorize  a  deviation  of  the  branch  line  upon  the  Stirling  and 

Dunfermline  Railway  to  Alloa  harboiu',  and  the  diversion  of  certain  works,  to  extend  the  time 

for  the  compulsory  purchase  of  certain  lands,  and  for  other  purposes."   It  is  said  that  the  words 

"other  purposes  '*  might  include  this.    No  doubt  they  might     Let  us  see  whether  they  do  so. 

The  recital  begins,  after  reciting  the  former  act — "  And  whereas  it  would  be  attended  with  public 

and  local  advantage  if  the  Stirling  and  Dunfermline  Railway  Co.  were  authorized  to  make  a 

deviation  and  alteration  of  the  branch  line  of  railway  to  Alloa  harbour,  authorized  by  the  said 

first  recited  act,  and  also  to  divert  and  alter  the  sites,  or  present  lines  of  certain  private  railways : 

And  whereas  it  would  also  be  attended  with  public  advantage  if  the  time  granted  by  the  said 

first  recited  act  for  the  compulsory  purchase  of  certain  lands  necessary  for  the  completion  of  so 

much  of  the  railway  thereby  authorized  to  be  made  as  lies  between  Stirling  and  Alloa,  as  herein 

after  mentioned,  were  extended,  and  if  some  of  the  powers  and  provisions  of  the  said  recited  acts 

were  repealed,  amended,  and  enlarged ;  but  these  objects  cannot  be  effected  without  the  aid  and 

authority  of  parliament.*' 

Now  the  first  observation  that  occurs  to  me  is,  that  if  so  very  important  a  provision,  as  a  pro- 
vision that  enables  this  company  to  start  actually  from  the  lines  of  the  other  railway,  so  as  to 
avail  themselves  of  those  lines,  were  intended  to  be  altered,  it  is  hardly  possible  that  that  should 
not  have  been  distinctly  enunciated.  However,  to  be  sure  it  might  be  so.  But  that  is  not  the 
only  difBculty  the  appellants  have  to  encounter,  because  the  2d  section  is  a  distinct  proviso, 
without  any  qualification — "  Be  it  enacted,  that  nothing  in  this  act  contained  shall  be  held  to 
qualify  or  prejudice  the  rights  or  interests  of  the  Edinburgh  and  Glasgow  Railway  Co.  and  the 
Stirling  and  Dunfermline  Railway  Co.,  under  the  said  first  recited  act.  Nothing  in  the  act  con- 
tamed  shall  do  that.  Therefore,  not  only  have  you  no  recital  of  any  intendon  to  alter  the  start- 
ing point  of  this  railway,  but  you  have  an  express  enactment,  that  whatever  powers  they  have  under 
their  former  act  shall  in  no  respect  be  qualified  or  altered  by  this  act.  I  do  not  think  that  can 
be  taken  so  strictly;  but  that  if  you  found  afterwards  any  provision^  which  in  terms  altered  or 
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qualified  the  powers  before  given,  the  general  enactment  must  give  way  to  it;  but  if  there  be 
enactments  afterwards  which  admit  of  a  double  construction — that  is,  if  it  is  doubtful  whether 
they  do  qualify  the  powers  of  the  former  act,  or  do  not,  it  is  a  strong  argument  for  saying,  that 
you  must  put  upon  them  the  construction  that  does  not  alter  it,  because  there  is  an  expr^ 
enactment  that  nothing  in  this  act  contained  shall  alter  it. 

Now,  looking  at  that  as  a  guide  to  our  construction  of  the  clauses  which  have  been  refeired 
to,  let  us  see  how  these  clauses  bear  upon  this  point.  I  agree  with  Mr.  Palmer  in  what  he  has 
said  to-day,  that  §§  20  and  21  may  be  put  entirely  out  of  the  question.  They  really  have  not,  to 
my  mind,  much  bearing  on  the  case.  There  is  power  given  for  extending  the  time  of  takii^ 
certain  lands,  which  power  is  to  apply  to  the  lands  south  of  the  river,  and  therefore  not  to  applf 
to  these  lands ;  and  there  is  another  provision,  that  nothing  in  this  enactment  shall  at  all  pre- 
vent the  operation  of  any  contracts  already  entered  into  as  to  those  lands  or  others,  in  respect  to 
which  the  company  have  given  notice.  It  must  be  treated,  therefore,  as  if  those  sections  were 
entirely  out  of  the  question.  It  occurred  to  my  mind  early  in  the  argument  that  these  two  clauses 
had  really  no  bearing  on  the  case. 

Then  come  the  23d,  24th,  and  25th  sections,  which  are  supposed  to  take  away  the  right  of 
starting  from  the  Scottish  Central  line.  The  23d  certainly  does  not  do  so  in  terms ;  it  refers 
only  to  the  junction  at  the  bridge ;  and,  undoubtedly,  assuming  it  to  be  clear  that  there  was  to 
be  only  one  junction,  according  to  the  construction  of  the  former  act,  no  doubt,  inasmuch  as  yoo 
may  clearly  see  that  the  legislature  intended  that  there  was  to  be  a  junction  at  the  bridge,  if 
there  was  to  be  no  other  junction,  then  the  junction  at  the  bridge  must  be  the  junction  referred 
to,  and  there  could  be  no  junction  at  the  side  near  the  gas  works.  But  what  that  section  says 
is,  that  "  the  junction  of  the  railway  with  the  line  of  the  Scottish  Central  Railway  shall  be  na^ 
at  or  near  to  the  north  end  of  the  railway  bridge  over  the  river  Forth,"  according  to  certain 
plans. 

If  you  start  with  the  hypothesis,  that  there  was  to  be  only  one  junction,  of  course  that  excludes 
the  notion  of  a  junction  near  the  gas  works ;  but  if  you  do  not  start  with  that  hypothesis,  it  seems 
to  me  to  have  no  bearing  upon  the  case.  There  was  to  be,  or  there  might  be,  a  junction  at  the 
bridge,  that  rendered  §  24  necessary,  because  they  would  only  come  from  that  junction  up  to  the 
station  of  the  Scottish  Central  Railway  over  a  very  short  distance,  the  tolls  for  coming  over  which 
short  distance  would  be  at  a  different  rate  from  those  which  they  would  have  to  pay  if  they  had 
come  a  longer  distance. 

It  was  not  intended  that  they  should  have  that  burden  imposed  upon  them,  and  §  24  was  eri- 
dently  to  make  arrangements  with  reference  to  that  subject  Therefore  it  was  a  necessai)' 
enactment,  and  it  seems  to  me  to  have  no  more  bearing  upon  the  case  than  §  23. 

Then  we  come  to  that  which,  it  seems  to  me,  is  the  important  section,  and  which,  it  is  said,  in 
terms,  qualifies  the  meaning  of  the  language  of  §  24.  The  25th  section  enacts,  "  that,  saving  in 
so  far  as  herein  before  expressly  provided,  it  shall  not  be  lawful  to  the  Stirling  and  Dunfermiioe 
Railway  Co.,  or  any  other  company  or  party,  to  enter  upon,  purchase,  or  take  any  lands  belong- 
ing to  the  Scottish  Central  Railway  Co.,  without  the  previous  consent  of  such  company.''  There 
was  here  that  embarrassment,  which  has  occurred  frequently,  of  there  being  two  railways,  both 
of  them  entitled,  in  truth,  to  take  the  same  land,  and  the  one  to  take  the  lands  of  the  other. 
That  portion  of  the  clause,  I  think,  had  reference  to  that  difficulty,  that,  except  so  far  as  is 
expressly  authorized,  the  Stirling  and  Dunfermline  Railway  Co.  should  not  interfere  with  the 
lands  wanted  by  the  Scottish  Central  Railway  Co.  without  their  consent.  Now  we  come  to  a 
very  important  enactment — **  Nor  shall  it  be  in  the  power  of  the  Stirling  and  Dunfermline  RaO- 
way  Co.  to  interfere  with  the  said  railway" — ^that  is,  the  Scottish  Central  Railway — **  except  for 
the  purpose  of  making  and  maintaining  the  junction  before  mentioned  in  the  manner  herein 
provided,  or  in  any  way  to  interrupt  or  interfere  with  the  trafHc  passing  on  the  said  last  men- 
tioned railway,  anything  in  the  said  recited  acts  to  the  contrary  notwithstanding.''  Now  what  is 
contended  upon  the  pare  of  the  appellants  is,  that  that  is  an  express  enactment  prohibiting  ^^T 
junction  with  the  Scottish  Central  Railway  except  a  junction  at  the  bridge.  I  can  only  say  that 
I  do  not  so  understand  it.  I  understand  that  that  means  that  the  legislature  having  given  a 
power  to  the  Stirling  and  Dunfermline  Railway  Co.  to  interfere  with  the  Scottish  Central  Ra^" 
way  Co.  at  the  bridge,  and  having  given  a  power  to  run  the  traffic  at  certain  rates,  except  so  fer 
as  that  is  given  there  shall  be  no  power  whatsoever — the  expression  is  extremely  loose— "^ 
interfere  with  the  railway.*'  I  suppose  there  might  be  bye  laws  made  as  to  when  goods  arc  to 
come  in,  and  things  of  that  sort.  The  legislature  says.  You  are  not  in  any  respect  to  interfere 
with  the  railway,  or  the  traffic  passing  upon  the  railway.  The  language  is  loose,  as  it  very  often 
is  in  these  acts  of  parliament,  but  the  meaning  appears  to  be  this : — Although  these  powers  have 
been  here  given  to  you,  they  are  not  to  authorize  you  to  do  anything  more  than  is  expressly 
hereby  given — that  is  to  say,  the  powers  that  you  have  away  from  the  bridge  under  the  former 
act  are  not  to  be  continued  to  you  under  that  act,  and  under  the  saving  clause  (§  2)  of  this  act; 
but  although  you  have  a  power  more  defined  as  respects  the  bridge,  and  although  an  express 
provision  is  made  about  the  tolls  to  be  taken,  if  you  make  that  jimction  and  run  your  traffic  upoo 
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it,  nothing  is  to  be  taken  as  giving  you  any  power  whatsoever^  except  such  as  is  here  given  for 
the  purpose  of  interfering  with  the  railway,  or  interfering  with  the  traffic  upon  the  railway.  With 
that  the  whole  thing  is  smooth  and  plain.  The  former  act  had,  I  think,  expressly  authorized  the 
starting  from  the  other  railway  at  or  near  the  gas  works.  There  was  a  power  to  make  another 
junction  at  the  bridge.  That  is  given  in  more  precise  terms  in  the  second  act,  with  certain 
adjuncts  necessary  to  make  it  available,  namely,  with  reference  to  the  tolls  to  be  taken ;  but 
except  to  that  extent,  this  act  is  not  to  be  taken  as  interfering  in  any  manner  with  the  Scottish 
Central  Railway.  This  act  does  not  interfere  with  it,  but  you  are  to  have  all  the  rights  that  you 
had  before. 

There  was  one  argument  which  was  adverted  to  the  other  day,  that  did  not  strike  me  as  having 
any  very  great  weight,  but  I  wanted  to  see  how  it  was  borne  out,  which  was  this — ^that  unless  you 
hold  that  the  legislature  intended  to  have  deprived  them — ^the  Stirling  and  Dunfermline  Railway 
Co, — of  the  power  which  was  given  to  them  by  the  former  act,  there  were  certain  words  in  the 
preamble  of  the  second  act  that  were  inoperative.    The  preamble  of  that  act  states,  that  it  is 
necessary,  that  some  of  the  powers  and  provisions  of  the  said  recited  acts  should  be  repealed, 
amended,  and  enlarged.    It  is  said  there  is  nothing  that  will  answer  the  word  '' repealed,'' unless 
this  clause  is  to  be  taken  as  repealing  the  former  power.     I  should  not  have  felt  much  pressed 
by  that  argument,  considering  the  very  loose  and  tautologous  sort  of  language  which  is  used  in 
those  acts.    Perhaps  tautologous  is  not  the  proper  word  here.    I  may  say  inappropriate  language. 
But  there  are  in  this  second  act  clauses  repealing  parts  of  the  former  act,  for  I  observe  that  in 
the  former  act  it  is  said,  for  all  judicial  purposes  the  domicile  of  the  company  shall  be  held  to  be 
Glasgow;  in  the  new  act  it  is  said,  for  all  judicial  purposes  the  domicile  of  the  company  shall  be 
held  to  be  Edinburgh ;  that  is  a  repeal.    Again,  it  is  said  in  the  former  act,  that  all  advertise- 
ments shall  be  put  into  Stirling  newspapers  and  Glasgow  newspapers ;  it  is  said  in  the  second 
act,  that  under  both  acts  all  advertisements  shall  be  put  into  Stirling  newspapers  and  Edinburgh 
newspapers ;  which  was,  as  far  as  it  goes,  a  repeal  of  the  enactment  that  they  should  be  put  into 
Glasgow  newspapers.     I  point  that  out,  because,  if  you  are  to  spell  out  an  argument  from  any- 
thing so  very  unsatisfactory  as  the  finding  of  that  word  "repealed*'  in  the  language  of  the 
preamble,  which  probably  had  no  real  bearing  upon  the  matter  in  the  minds  of  the  framers  of 
the  act  of  parliament,  you  may,  in  the  same  way,  meet  it  by  arguments  which  probably  have  as 
little  bearing  upon  it.     I  go  upon  the  more  general  view  that  I  have  stated.     I  confess  that  I 
think  this  is  a  case  perfectly  free  from  all  doubt,  and,. therefore,  the  motion  that  I  make  to  your 
Lordships  is,  that  the  appeal  be  dismissed,  with  costs. 

Lord  Brougham. — My  Lords,  I  entirely  agree  with  my  noble  and  learned  friend.  I  cannot 
help  thinking  that  the  word  "junction  "  in  these  acts,  is  used  by  the  legislature  to  describe  where 
there  is  to  be  an  auxiliary  branch,  as  it  were,  between  the  one  railway  and  the  other,  and  that 
where  they  mean  substantially  a  junction,  though  not  in  terms  called  a  junction,  they  do  not  use 
that  expression,  but  they  say  that  one  railway  may  join  the  other.  They  do  not  use  the  word 
**  join,*'  but  they  say  that  one  railway  may  start  from  the  other,  when  the  one  railway  is  to  start 
from  the  other  without  any  subsidiary  branch,  as  it  were,  driven  from  the  one  to  connect  it  with 
the  other.  I  think  that  will  account,  amongst  other  things,  for  the  different  language  used  in  the 
19th  sect,  of  the  act  of  1846,  where  it  is  said,  "  that  the  main  line  of  the  said  railway  shall  com- 
mence at  or  near  to  the  gas  works  in  the  burgh  of  Stirling,'*  without  saying  by  a  junction ;  and 
then  it  adds,  ''  and  also  by  a  junction  with  the  Scottish  Central  Railway  near  the  bridge."  It  is 
to  commence  near  the  gas  works,  without  a  branch  driven  from  it,  because  that  is  unnecessary ; 
it  is  to  commence,  as  it  were,  from  the  bridge  of  Stirling  by  a  branch  driven  from  one  to  the 
other,  because  there  the  junction  requires  it. 

Interlocutors  affirmed,  with  costs. 
Appellant^  Agents,  Davidson  and  Syme,  W.S. — Respondent^  Agents^  A.  J.  Dickson,  W.S., 
and  Smith  and  Kinnear,  W.S. 


JULY  26,  1855. 


Alexander  and  James  Morgan,  Appellants,  v.  John  Morris,  Peter  Wanless, 
and  Mrs.  E.  WanLESS  or  Lyall  and  Others,  Respondents, 

Process — ^Verdict— Ambiguity — Not  proven — Succession — Interlocutor  applying  verdict — Com- 
petency of  Appeal — In  an  action  of  multiplepoinding  to  determine  who  was  entitled  to  succeed 
to  the  property  of  a  party  who  died  intestate,  the  claimants,  A  and  B^  who  alleged  the  nearest 
propinquity,  were  appointed  by  the  Court  to  stand  as  pursuers,  and  the  case  was  sent  to  trial  on 
these  issues;— {1)  Whether  A  is  nearest  and  lawful  heir  of  Cj  and  (2),  Whether  B  is,  along 
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tin'tk  A,  the  ruxt  of  kin  of  C,  The  jury  found  the  case  of  the  pursuers  ^*not  proven*  The 
Court  of  Session  holding  that  this  disposed  of  the  claim  of  the  pursuers  of  the  issue,  and  that 
the  other  claimants  were  entitled  to  have  the  verdict  applied,  repelled  the  claim  of  the  former. 

Held  (reversing  judgment,  Lord  St.  Leonards  dissenting).  That  the  verdict  was  uncertauij 
inasmuch  as  it  did  not  shew  whether  the  jury  considered  that  the  pursuers  had  failed  in  proving 
both  issues,  or  only  one  of  them,  and  accordingly  must  be  set  asiae. 

An  interlocutor  applying  a  verdict  repelling  the  pursuers^  case,  {which  verdict  is  inherently  ba^) 
as  if  it  were  good,  is  a  final  judgment  within  the  mecuiing  of4&  Geo,  IIL,  c,  151,  §  15.^ 

The  present  appeal  occurred  in  a  process  of  multiplepoinding  raised  at  the  instance  of  Donald 
Lindsay,  accountant  in  Edinburgh,  the  judicial  factor  on  the  estates  of  John  Morgan  of  Coates 
Crescent,  Edinburgh,  who  died  on  the  5th  August  1850,  leaving  considerable  property,  principally 
moveable.  Certain  documents  of  a  testamentary  nature,  by  which  various  legacies  weit 
bequeathed,  were  found  amongst  the  deceased's  papers,  but  nothing  to  shew  who  his  nearest 
relations  were ;  and  the  question  involved  in  the  action  was,  who  was  the  nearest  heir  in  heritage 
and  moveables.  The  points  embraced  in  the  present  appeal  related  chiefly  to  the  form  of  the 
proceedings,  and,  inter  alia,  of  the  issues  adjusted  for  trying  the  case  set  up  by  the  appellants^ 
and  to  the  effect  of  the  verdict  returned  by  the  jury. 

The  appellants  claimed  as  being  the  children  of  a  brother  of  the  father  of  John  Morgan,  vhile 
the  whole  of  the  respondents  claimed  to  be  descended  from  children  of  an  alleged  brother,  and 
of  two  alleged  sisters  of  the  father  of  John  Morgan.  The  claim  of  the  appellants  (with  the 
exception  after  mentioned  as  to  the  heritage)  rested  on  a  nearer  degree  of  relationship  than  thax 
of  any  of  the  respondents. 

The  first  question  which  arose  in  the  appeal  was — whether  the  Court  of  Session  did  right  in 
refiising  to  allow  the  representatives  of  the  deceased  Mrs.  Jean  Morgan  or  Crocket,  a  sister 
german  of  the  appellants,  to  be  sisted  as  claimants :  The  second  was — whether,  where  there  vere 
four  different  sets  of  parties,  all  claiming  the  same  succession,  and  all  of  whose  claims  were 
distinct,  and  disputed,  the  proper  course  was  that  which  was  adopted  in  the  Court  below,  viz.,  to 
select  the  appellants  as  being  the  claimants  in  the  first  degree,  and  to  compel  them  to  stand 
pursuers  of  issues  framed  to  try  their  own  case  exclusively,  at  the  same  time  making  aU  the  other 
parties  claiming  defenders  therein,  though  no  steps  had  been  taken  by  any  of  them  to  establish 
their  own  propinquity.  Or,  third,  whether  the  proper  course  would  not  have  been  to  have  sent 
all  the  cases  to  trial  at  once  before  the  same  jury,  leaving  it  to  the  jury  to  decide,  after  bearing 
the  evidence,  which  of  the  parties  was  truly  the  lawful  heir  of  the  deceased.  A  fourth  question 
was — whether  the  proceedings,  with  a  view  to  a  trial  of  the  issues,  had  not  been  abortive,  by 
reason  of  there  being  no  substantial  defenders  of  these  issues,  viz.,  no  person  who  represented 
the  estate  of  John  Morgan.  The  fifth  and  material  point  was  as  to  the  meaning  and  effect  of 
the  verdict  returned  by  the  jury  on  the  issue  which  was  sent  to  try  the  appellants'  case. 

The  issues  were  in  the  lollowing  terms: — '*  u/.  Whether  the  pursuer  Alexander  Morgan  is 
nearest  and  lawful  heir  of  John  Morgan,  sometime  residing  at  Coates  Crescent,  Edinbuighy 
deceased?  2d,  Whether  the  pursuer  James  Morgan  is,  along  with  the  said  Alexander  Morgani 
next  of  kin  of  the  said  John  Morgan,  deceased?'' 

The  cause  came  on  for  trial  before  the  Lord  Justice  Clerk  and  a  jury  on  the  i6th  of  August 
1853,  and  three  following  days,  when  the  following  verdict  was  returned : — "A  jury  having  been 
empannelled  and  sworn  to  try  the  said  issues  between  the  parties,  say,  upon  their  oath^  that  they 
find  the  case  for  the  pursuers  is  not  proven." 

On  a  motion  by  the  appellants  to  set  aside  the  proceedings,  on  the  ground  of  miscarriage  in 
respect  the  verdict  was  unintelligible  and  inapplicable,  the  Second  Division  of  the  Court  pro- 
nounced the  following  interlocutor : — "  Apply  the  verdict  of  the  jury ;  and  in  respect  thereof 
repel  the  claims  of  Alexander  and  James  Morgan,  and  decern.'* 

At  this  stage  the  present  appeal  was  presented  against  the  above  interlocutors,  and  an 
interlocutor  as  to  expenses  (15th  Feb.  1854),  on  the  following  grounds: — i.  Because  there  was 
a  miscarriage  in  the  Court  below,  and  in  the  way  and  manner  in  which  the  trial  was  ordered  to 
proceed,  and  took  place ;  and  more  particularly,  inasmuch  as  the  estate  of  the  testator  was  not 
represented  in  the  issues,  or  upon  the  trial,  and  inasmuch  as  the  appellants  were  sent  down  to 
try  their  case  against  all  the  respondents  combined,  and  although  none  of  the  respondents  bad 
established  a  title  or  right  to  the  claim  or  character  which  they  advanced,  or  in  which  they 
appeared  in  Court. —  Watson  v.  Watsons,  (Sc.  Jur.  1836).  2.  Because  the  refusal  of  the  motion 
of  James,  Elizabeth,  and  Mary  Crocket,  to  be  sisted  as  parties  to  the  cause  was  erroneous,  the 
record  was  thereby  prevented  from  being  complete  and  full,  and  the  whole  of  the  subsequent 
procedure  had  gone  on  in  the  absence  of  parties  materially  interested.  3.  Because,  in  terms  of 
the  appellants'  motion  of  21st  November  1853,  the  Court  below  ought  to  have  set  aside  or  dis- 
charged the  verdict,  or  refused  to  apply  it,  or  have  arrested  judgment,  in  respect  the  verdict  did 

^  See  previous  reports  16  D.  82 ;  26  Sc.  Jur.  49.      S.  C.  2  Macq.  Ap.  342  :  27  Sc.  Jur.  602. 
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not  meet  or  exhaust  the  issues,  and  was  itself  anomalous  and  unprecedented  in  form,  and  in  its 
terms  altogether  ambiguous,  vague,  and  uncertain. — Irvine  or  Douglas  v.  Kirkpatrick^  7  Bell 
Ap.  186.  4.  Because  the  interlocutor  of  15th  February  1854,  approving  of  the  auditor's  report 
on  the  accounts  of  expenses  given  in  by  all  the  other  parties  to  the  suit  against  the  appellants, 
was  pronounced  altogether  prematurely,  and  without  an  opportunity  being  affordea  to  the 
appellants  to  object. 

The  respondents  supported  the  interlocutors  on  the  following  grounds :— i.  It  is  not  competent 
by  appeal  to  review  the  interlocutor  of  23d  February  nor  that  of  24th  February,  first  and  second 
appealed  from,  or  the  relative  issues,  in  respect  that  the  appellants  did  not,  in  the  Court  below, 
object  to  the  course  so  taken,  or  to  the  issues  so  settled,  and  did  not  make  any  adverse  or  different 
motion,  but  did,  on  the  contrary,  acquiesce  in  and  homologate  the  interlocutors ;  and  further,  in 
respect  that  such  review  by  appeal  is  excluded  by  the  provisions  of  the  Act  55  Geo.  ill.  c.  42,  as 
continued  by  subsequent  statutes.  2.  The  interlocutors  of  23d  February  and  of  24th  February  1853, 
first  and  second  appealed  from,  are  well  founded,  and  the  issues  thereby  settled  are  apt  and  correct 
issues ;  and,  more  especially,  the  appellants,  as  claiming  the  nearer  degree  of  propinquity,  were 
properly  put  to  prove  their  claim  under  the  same,  as  first  in  order,  while  the  other  claimants  were 
entitled  to  stand  as  defenders,  and  to  meet  the  case  of  the  pursuers  of  the  issues  by  all  competent 
evidence.  3.  Further,  it  is  incompetent  for  the  appellants  now  to  object  to  the  right  or  title  of  the 
other  claimants  to  appearand  to  oppose  their  claim,  in  respect  that  no  such  plea  was  set  forth  in  the 
closed  record,  or  urged  on  their  behalf  in  the  Court  below.  4.  The  verdict  returned  by  the  jury 
under  the  issues  sent  to  trial  in  this  cause  was  a  competent  and  sufficient  verdict ;  and  under  the 
said  Statute  of  the  55  Geo.  ill.  c.  42,  that  verdict  is  final  and  conclusive  as  to  the  fact  thereby 
found,  and  all  objections  thereto  are  now  excluded.  5.  As  the  appellants  failed,  after  a  full  and 
fair  inquiry  before  a  jury,  to  prove  their  relationship,  the  interlocutor  of  23d  November  1853 
embodied  the  only  judgment  proper  to  be  pronounced  in  the  then  position  of  the  cause.  6.  The 
whole  procedure  and  interlocutors  pronounced  in  the  Court  below,  and  which  are  now  complained 
of  under  the  present  appeal,  were  properly  and  competently  taken,  and  ought  not  now  to  be  set 
aside  or  altered  on  any  of  the  grounds  stated  for  the  appellants.  7.  The  appellants  having  not 
oply  not  opposed,  but  having  acquiesced  in  and  homologated  the  whole  of  the  interlocutors 
complained  of  prior  to  the  interlocutor  of  23d  November  1853,  they  are  not  entitled  to  seek  the 
reversal  of  any  of  these  interlocutors. — i  W.  iv.  c.  49;  Balfour  v,  Lyle,  2  Sh.  &  M'L.  i;  Roe 
V.  Gibson-Craig^  i  Sh.  App.  459;  Baldv,  Kerr,  3  Sh.  &  M*L.*s  App.  i ;  Waddellv,  Hope^  6  D. 
J230;  55  Geo.  III.  c.  42,  §  6;  A.  S.  29th  November  1825,  §  35;  Clelandv.  Weir,  6  Bell  Ap. 
402. 

Lord  Advocate  (Moncreiff),  Sir  F»  Kelly  Q.G,  and  Anderson  Q.C.,  for  the  appellants.— We 
object  to  the  whole  proceedings  in  this  case  as  illegal.  In  the  first  place,  certain  parties  called 
Crocket  applied  to  be  sisted  in  the  cause,  and  the  Court  refused  to  allow  it,  though  they  claimed 
to  be  next  of  kin  like  the  others.  The  Court  had  no  right  so  to  refuse. — Murray  v.  Bullerwell, 
Robertson's  Ap.  436. 
[Lord  Chancellor. — How  were  you  damnified  ?] 

We  were  prevented  having  the  benefit  of  the  Crockets'  assistance,  for  they  claimed  to  be 
related  through  the  same  stock  as  ourselves.  Moreover  the  verdict  could  not  be  binding  against 
the  Crockets  m  these  circumstances,  because  the  issues  were  not  framed  to  include  them.  Next, 
it  was  an  improper  course  for  the  Court  to  order  our  issues  to  be  sent  to  trial  in  the  first  instance, 
and  to  allow  all  the  other  claimants  to  be  made  joint  defenders,  and  thus  combine  against  us. 
Besides,  there  was  nobody  representing  the  estate  at  the  trial.  The  judicial  factor  ought  to  have 
been  a  party.     In  his  absence  no  verdict  could  be  binding. 

[Lord  St.  Leonards. — He  is  a  mere  nominal  party.  It  is  a  common  practice  in  the  Court  of 
Chancery  to  allow  the  persons  beneficially  interested  to  defend.  It  was  a  natural  thing  to  do 
here.] 

He  was  bound  to  keep  the  funds,  and  see  that  they  were  paid  over  to  none  except  the  party 
entitled.  How  could  he  know  that  the  claimants,  among  themselves,  may  not  have  combined,  so 
as  to  allow  a  verdict  to  pass  nominally  for  one  party,  but  secretly  intending  to  divide  the  property. 
It  was  not  as  if  the  defenders  here  were  really  entitled  or  interested  ;  they  were  all  mere  pre- 
tenders, and  had  not  proved  a  tittle  of  relationship,  and  yet  they  were  allowed  the  undue 
advantage  of  leaguing  together  to  defeat  us ;  and  we  were  not  only  bound  to  prove  our  own 
case,  but  to  negative  theirs. 

[Lord  Chancellor. — Surely  it  did  not  matter  whether  one  or  a  hundred  parties  were  defenders 
of  the  issues,  for  they  never  could  have  been  allowed,  under  those  issues,  to  prove  their  own 
case.    All  they  could  do  was  to  shew  you  had  no  case.] 

Then  it  was  a  most  expensive  way  of  conducting  the  proceedings,  to  send  the  issues  to  trial  by 
instalments.  It  greatly  increased  our  expenses.  The  issues  of  all  the  claimants  should  have 
been  sent  to  trial  at  one  and  the  same  time,  and  we  should  all  have  been  on  the  same  footing. 
The  course  pursued  was  totally  unauthorized  by  Watson  v.  Watson,  for  the  report  of  that  case 
in  the  "  Scottish  Jurist  **  shews  all  the  issues  there  were  tried  together.     Moreover,  the  issues 

QQ 
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here  were  not  properly  framed.    They  consisted  of  double  propositions,  whereas  each  fact  should 
have  been  made  the  subject  of  a  separate  issue. 

[Lord  St.  Leonards. — They  were  of  your  own  framing.  You  did  not  complain  of  them  in 
the  Court  below.] 

We  could  not  help  ourselves  in  the  Court  below.  We  were  bound  to  go  to  trial,  and  we  could 
not  appeal  against  the  interlocutor  ordering  the  trial.  It  is  only  when  a  final  judgment  is 
pronounced  that  we  can  appeal  against  the  interlocutor  ordering  issues. — Galbraith  v.  Armour^ 
4  Bell's  Ap.  374 ;  Irvine  v.  Kirkpatrick^  7  Bell's  Ap.  i86.  It  is  accordingly  now  that  we 
complain  of  them. 

[Lord  Brougham.— The  House  can  direct  other  issues  to  be  tried,  and  remit  the  case  for  that 
purpose  ?] 

Yes ;  the  House  can  order  that  to  be  done,  which  ought  to  have  been  done,  at  any  stage  of  the 
cause.     The  subject  was  fully  considered  in  Irvine  v.  Kirkpatrick, 

[Lord  Brougham. — Though  that  case  was  decided  by  myself  sitting  alone,  yet  I  may  mention 
that  I  consulted  Lord  Lyndhurst  as  well  as  some  of  the  Common  Law  Judges,  particularly  Baron 
Parke,  as  to  the  points  that  arose.] 

We  then  come  to  the  verdict.  A  verdict  of  not  proven  in  a  civil  case  is  wholly  inapplicable 
and  absurd,  and  such  a  verdict  was  never  before  heard  of  in  Scotland  in  a  civil  suit  No  jury 
has  the  power  to  give  it,  no  Judge  to  receive  it,  and  no  Court  to  give  judgment  upon  it  Such  a 
verdict  never  can  be  final  and  conclusive.  It  is  an  error  on  the  record.  Nobody  can  tell  what 
it  means.  It  is  not  in  terms  of  the  issue.  It  is  neither  a  verdict  for  the  pursuers  nor  for  the 
defenders.     The  jury  should  have  said  "Aye"  or  **  No"  to  the  issue. 

[Lord  St.  Leonards.— Why  did  you  not  apply  to  the  Court  below  for  a  new  trial,  if  you  thought 
the  verdict  unintelligible  I*] 

We  contended  it  was  a  mistrial — ^no  trial  at  all ;  and  that  there  was  no  verdict  at  all. 
[Lord  Chancellor. — What  is  called  "  a  new  trial "  in  this  country  is  granted  only  in  those 
cases  in  which  you  can  make  out,  that  the  proceedings  at  the  trial  did  not  warrant  the  verdict] 

Just  so;   and  that  assumes  that  there  was  a  verdict.     Here  we  do  not  complain  of  the 

froceedings  at  the  trial  not  warranting  the  verdict,  for  there  was  no  verdict  at  alL 
Lord  Brougham. — Supposing  a  jury  in  this  country  to  say,  "We  find  the  plaintiff's  case  not 
proved,"  and  the  Judge  were  to  say,  **  I  can't  take  that  verdict ;  you  must  say  whether  you  find 
for  the  plaintiff  or  the  defendant,"  and  the  iury  were  to  refuse,  and  answer,  "  All  we  say  is,  that 
the  plaintiff  has  not  proved  his  case ; ''  would  the  Judge,  in  that  case,  not  enter  it  up  as  a  verdict 
for  the  defendant  ?] 

Probably  he  would,  on  certain  issues.  If  the  Judge  here  had  asked  questions  of  the  jury,  he 
might,  perhaps,  have  put  the  matter  right,  but  he  did  not  do  so ;  and  such  a  verdict,  when 
entered,  would  be  in  this  country  an  error  on  the  record,  and  the  subject  of  a  venire  de  novo. 
The  jury  here,  obviously,  did  not  mean  to  preclude  the  plaintiff  from  afterwards  coming  forward 
with  better  evidence,  and  establishing  his  claim.  But  it  is  no  longer  a  question  what  the  jury 
meant.  As  it  stands,  it  is  no  verdict,  and  no  Court  can  treat  it  as  such.  Besides,  the  ambiguity 
of  the  verdict  is  increased  fourfold  by  the  words,  "  the  case  of  the  pursuers."  The  issues  were 
two,  and  one  of  them  contained  a  double  proposition,  and  the  fate  of  one  issue  was  not  in  any 
way  bound  up  with  the  fate  of  the  other.  The  jury  may  have  thought  Alexander  was  proved  to 
be  heir,  but  that  he  and  James  were  not  next  of  kin,  or  vice  versd.  It  is  impossible  to  say  which 
of  several  things  the  jury  meant 

[Lord  Chancellor. — It  seems  to  me  such  a  verdict  could  not  have  been  a  ground  of  judgment 
in  this  country ;  but  there  may  be  some  difference  between  the  law  of  Scotland  and  that  of 
England  on  this  subject.] 

There  is  and  can  be  no  difference  whatever  as  to  that,  as  fully  appears  from  Adams  on  Jury 
Trial. 

[Lord  St.  Leonards. — How  do  you  make  out  your  title  to  come  here  at  all  ?  You  let  the 
proper  time  go  by  for  moving  for  a  new  trial  in  the  Court  below.  The  verdict  in  that  case  must 
have  become  final  and  conclusive  as  to  the  facts.] 

That  assumes  there  was  a  verdict,  and  that  it  found  facts.  We  deny  this  verdict  found  any 
facts.  We  did  not  require  to  move  for  a  new  trial  in  the  Court  below.  The  Court  pretended  to 
give  a  final  judgment  on  this  elusory  verdict.  The  moment  that  was  done,  we  had  a  right  to 
appeal,  and  to  bring  the  whole  of  the  previous  interlocutors  up,  including  that  ordering  the  issues 
to  be  tried,  as  was  done  in  Irvine  v.  Kirkpairick, 

Solicitor-General  (Bethell),  and  Dean  of  Faculty  (Inglis),  for  the  respondents. — ^We  contend 
that  no  appeal  lies  in  this  case  either  against  the  interlocutor  ordering  the  issues,  or  that  applying 
the  verdict  given  upon  those  issues.  It  is  not  competent  to  appeal  against  an  interlocutor  ordering 
issues. — 55  Geo.  in.  c.  42,  §§  i  and  4;  i  Will.  iv.  c.  49;  6  Geo.  IV.  c.  12a  It  is  peculiarly  a 
matter  within  the  discretion  of  the  Court  below  to  regulate  issues,  and  appoint  them  for  trial, 
and  the  order  in  which  they  are  to  be  tried.  A  similar  course  in  directing  one  issue  to  be  tried 
in  the  first  instance  was  taken  in  Waddell  v.  Hope^  and  Watson  v.  Waison^  which  latter  case  is 
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misunderstood  by  the  other  side.  The  cases  cited  on  the  other  side,  viz.,  Galbraith  v.  Armour^ 
and  Irvine  v.  Kirkpatrick^  are  no  authority  for  an  appeal  against  such  an  interlocutor.  The 
latter  case  was  decided  entirely  on  the  relevancy  of  the  averments.  But  there  are  direct  authorities 
on  our  side. — Balfour  v.  LyUy  2  Sh.  &  M*L.  i. 

[Lord  Brougham. — That  was  merely  a  decision  by  the  Appeal  Committee,  of  no  authority 
unless  a  law  Lord  attended.] 

There  is  also  Baldv,  Kerr,  3  Sh.  &  M*L.  i.  And  such  is  the  understood  practice  in  the  Court 
below. — Dundee  and  Perth  R,  Co,  v.  M^Glashan,  10  D.  1401.  Moreover  the  issues  appointed 
for  trial  were  framed  by  the  appellants  themselves,  and  were  sent  to  trial  at  their  own  suggestion. 
Nor  is  it  competent  to  appeal  against  the  interlocutor  applying  the  verdict,  for  it  does  not  involve 
any  matter  of  law.  The  whole  subject  matter  of  the  interlocutor  was  one  of  fact,  viz.,  whether 
Alexander  was  heir  at  law,  and  whether  he  and  James  were  next  of  kin.  The  Statutes  55  Geo. 
III.  c.  42,  §§  6,  7,  8,  and  6  Geo.  iv.  c.  120,  §  9,  say,  that  the  verdict  shall  become  final  and 
conclusive  as  to  the  matter  of  fact  found  therein,  if  a  new  trial  was  not  moved  for  within  the 
proper  time. 

[Lord  Brougham. — But  surely  if  this  is  no  verdict,  and  the  Court  applied  it  as  if  it  was  one, 
you  cannot  say.  that  is  not  a  matter  of  law  ?] 

It  might,  no  doubt,  give  rise  to  a  question  of  law ;  but  we  do  not  admit  it  is  not  a  valid  verdict, 
and  we  say  at  the  present  stage  the  interlocutor  is  not  a  subject  of  appeal.  The  statutes  give 
two  remedies  against  bad  verdicts.  One  is  the  bill  of  exceptions,  and  the  other  is  the  motion  for 
a  new  trial  under  55  Geo.  ill.  c.  42,  §  6,  which  provides  for  every  case  that  can  arise.  The 
present  case  was  clearly  included  under  the  words  in  -that  section — "  such  other  cause  as  is 
essential  to  the  justice  of  the  case.**  The  appellants  ought  therefore  to  have  moved  for  a  new 
trial.  In  a  case  quite  analogous  to  this,  the  appeal  was  held  to  be  precluded  on  the  very  ground 
that  no  application  had  been  made  for  a  new  trial  to  the  Court  below. — Cleland  v.  Weir,  6  Bell's 
Ap.  402.  They  ought  to  have  contended  in  the  Court  below,  that  the  verdict  did  not  exhaust  the 
issues — Lawson  v.  North  British  R,  Co,,  12  D.  1250;  or  that  it  was  essentially  ambiguous  or  de- 
fective.— Foggo  v.  Craise,  12  Sc.  Jur.  638 ;  Cuthbertson  v.  Young,  14  D.  375  ;  Ross  v.  M^Bean, 
18  Sc.  Jur.  113. 

But  assuming  that  the  appeal  is  competent,  we  contend  the  objections  are  all  unfounded.  It 
was  said  the  verdict  could  not  be  final,  because  there  was  no  representative  of  the  estate  at  the 
trial,  and  because  the  other  claimants  were  all  made  defenders  of  the  issue.  This  is  a  miscon- 
ception of  the  nature  of  the  case.  These  were  all  claimants  in  a  multiplepoinding,  which  is 
merely  a  machinery  for  protecting  the  holder  of  a  disputed  fund  against  paying  it  twice  over,  and 
the  result  in  such  a  process  is,  that  the  claimant  who  proves  the  best  title  gets  the  money.  But 
if  a  third  party  afterwards  turns  up,  who  shews  a  still  better  title,  he  is  not  prevented  from 
recovering  the  fund. — Ersk.  iv.  3,  23  ;  Ivory's  Process,  274 ;  Shand,  507.  In  this  view  the 
Court  directed  the  parties  who  claimed  the  nearest  relationship  to  go  to  trial  first.  It  was  said 
the  Crockets  were  not  allowed  to  be  sisted  ;  but  they  did  not  reauire  the  authority  of  the  Court 
to  lodge  their  claim  in  the  multiplepoinding,  and  they  never  did  lodge  it,  which  was  their  own 
fault  entirely.  If  they  had  chosen  to  come  in  even  after  the  issues  were  adjusted,  the  Court  might 
have  altered  the  issues  to  suit  that  new  state  of  things.— /«^//j  v.  Great  Northern  R.  Co,,  11  D. 
1257 ;  ante,  p.  77,  The  directing  of  the  issues  of  the  appellants  to  be  first  tried  was  quite  proper  in 
the  nature  of  the  case.  It  was  said  the  issues  of  all  the  other  claimants  should  have  been  tried  at 
the  same  time,  but  that  would  have  led  to  inextricable  confusion.  The  sole  case  which  the 
appellants  made  in  their  condescendence  was,  that  their  father  was  uncle  of  the  deceased,  and  the 
jury  gave  a  proper  answer  to  that,  by  saying  they  had  not  proved  that  fact. 
[Lord  Chancellor. — But  surely  the  jury  were  bound  to  say  "  Yes  "  or  "  No  **  to  the  issue ;  for 
instance,  to  say — (i.)  Alexander  is  not  heir  at  law;  and,  (2.)  he  and  James  are  not  next  of  kin. 
An  issue  being  once  directed,  all  we  can  look  to  is,  whether  that  issue  is  properly  answered  by 
the  verdict.  What  does  it  matter  how  the  pursuers  make  out  their  case,  provided  they  establish 
the  affirmative  of  the  issue?] 

The  appellants  could  not  prove  their  case  in  any  other  way  than  what  they  stated  it  to  be  in 
their  condescendence. 

[Lord  Brougham. — But  the  jury  can't  look  at  the  record— they  can't  look  beyond  the  issues.] 
Lord  St.  Leonards. — I  understand  the  law  of  Scotland  to  be  this,  that  if  you  state  in  your 
condescendence  a  particular  mode  of  making  out  your  case,  and  an  issue  is  directed,  then  you 
are  restricted  at  the  trial  to  that  particular  mode  of  proving  the  issue.] 

That  is  a  correct  view  of  the  procedure.  The  pleadings  control  the  issue.  The  province  of 
the  condescendence  is  to  define  with  some  particularity  the  proposed  mode  of  proof,  as  was 
explained  in  Neiison  v.  Househill  Coal  O?.,  4  D.  1187. 

[Lord  Chancellor. — But  that  was  a  patent  case.     There  is  a  special  statute  which  requires 
rail  particulars  to  be  given  in  such  cases,  which  shews  that  that  is  an  exception  to  the  general  rule.] 
That  statute,  however,  does  not  apply  to  Scotland,  and  for  the  very  reason,  that  the  Scotch 
condescendence  supplied  the  particulars  without  the  aid  of  any  statute. 

QQ  2 
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[Lord  Chancellor. — For  my  part,  I  think  the  strict  way  of  looking  to  the  issues  alone  is  the 
best.     It  may  be  a  very  good  reason  for  the  Court  directing  issues  so  framed,  that  they  can  be 
proved  only  in  the  way  indicated  in  the  condescendence ;  but  when  once  the  issue  is  directedj  I 
think  neither  the  Judge  nor  the  jury  has  anything  to  do  with  the  record.] 
[Lord  St.  Leonards. — Has  the  Judge,  at  the  trial,  the  record  before  him?] 

Yes,  the  record  is  before  the  Judge,  and  the  issue  before  the  jury ;  and  if  the  pursuer  attempts 
to  prove  the  case  in  any  other  way  than  that  set  forth  in  the  condescendence,  the  Judge  interferes 
to  prevent  it. 

ELoRD  St.  Leonards. — Is  this  statement  of  the  practice  below  admitted  by  the  other  side?] 
Lord  Advocate. — It  may  be,  that  the  record  is  de  facto  before  the  Judge  at  the  trial,  but  we 
contend  it  is  an  irregular  practice,  and  not  warranted  by  the  statute.     The  issue  is  the  sole  thing 
to  be  looked  to  at  the  trial.] 

Then,  as  to  the  verdict  of  not  proven.  It  has  always  been  the  practice  for  the  Courts  in 
Scotland,  long  before  jury  trials  were  introduced,  to  express  their  finding  in  that  form,  whenever 
it  was  considered  appropriate ;  and  even  since  trial  by  jury  it  has  been  a  common  fmding  with 
juries. — See  i  Murr.  317 ;  2  Murr.  i,  187,  451 ;  3  Murr.  23,  323  ;  4  Murr.  198,  231 ;  Balfour  v. 
Lyle^  2  Sh.  &  M*L.  i.  It  is  said  the  words  in  the  verdict,  "  the  case  of  the  pursuers,"  are  am- 
biguous ;  but  the  pursuers'  case  was  one  and  indivisible,  viz.,  whether  their  father  was  the  uncle 
of  the  deceased.  All  that  the  verdict  means  is,  that  the  pursuers  did  not  prove  that  fact.  The 
Court  thereupon  properly  apply  the  verdict  by  repelling  the  pursuers'  claim,  which  has  the  effect 
of  putting  the  pursuers  out  of  the  field. 
[Lord  Brougham. — Then,  is  this  verdict  res  judicata  against  the  pursuers?] 

Yes,  on  this  record.  It  is  quite  a  mistake  to  say,  that  the  ^ury  are  bound  to  say  "  Yes  "  or 
'^  No  **  to  the  issue.  No  particular  form  is  necessary;  and  the  jury  are  not  always  bound  to  find 
either  for  the  pursuer  or  the  defender. — Mag,  of  Campbelton  v.  Galbraith,  7  D.  255;  Latoson 
v.  North  British  R.  Co.^  12  D.  1250. 

The  Lord  Advocate  replied — The  cases  of  Lord  Fife,  i  Murr.  121 ;  22d  December  1825,  F.C., 
(also  in  this  House,)  and  Irvine  v.  Kirkpatrick,  clearly  shew,  that  we  can,  after  final  judgment, 
appeal  against  an  interlocutor  ordering  issues  to  be  tried.  So  it  was  held  in  Campbells,  Campbelly 
I  M'L.  &  Rob.  387,  that  an  appeal  was  competent  against  an  interlocutor  applying  the  verdict, 
even  after  a  motion  in  the  Court  below  for  a  new  trial  had  been  refused.  Moreover,  we  have 
the  common  law  right  to  appeal,  unless  it  can  be  shewn,  which  it  cannot,  that  some  statute 
has  taken  away  that  right.  The  sole  thing  to  be  looked  to  in  considering  the  validity  of  the 
verdict  is,  whether  it  is  an  answer  to  the  issue. — Leys^  Masson  and  Co,  v.  Forbes^  5  W.S.  403. 
[Lord  Chancellor. — It  seems  to  me  that  trials  would  be  endless,  if  we  were  to  be  guided  by 
anything  but  the  issue  in  looking  at  the  verdict.] 

Yes,  and  this  verdict  is  no  answer  to  the  issue.  As  to  the  argument,  that  such  an  interlocutor 
as  this,  applying  a  verdict  which  was  no  verdict,  contains  no  matter  of  law,  but  is  entirely  a 
matter  of  fact,  it  is  too  frivolous  to  be  noticed. 

Lord  Chancellor  Cranworth  said,  their  Lordships  had  made  up  their  minds  as  to  several 
of  the  objections  urged  by  the  appellants,  and  he  would  now  state  their  determination  as  to  those. 
The  first  objection  was,  that  th^re  were  no  proper  contradictors  to  the  issue,  inasmuch  as  the 
judicial  factor  was  not  made  a  party,  and  all  the  other  claimants  were  made  joint  defenders. 
That  objection  was  untenable.  Such  a  suit  as  this  exactly  resembled  a  bill  of  interpleader  in  the 
Court  of  Chancery ;  and  if  the  same  suit  had  arisen  in  England,  the  Court  would  have  followed 
the  same  course  in  making  the  other  claimants,  who  were  interested  in  resisting  the  claim  of  the 
appellants,  defenders  at  the  trial.  The  Court  would  of  course  take  care  to  send  a  proper  issue  to 
trial,  but  the  moment  that  issue  was  sent,  the  executor  was  functus  officio^  and  had  nothing  more 
to  do  with  it.  As  to  whether  the  appellants  ought  to  pay  more  than  one  set  of  costs  in  such 
circumstances  was  another  thing ;  but  it  seemed  a  very  reasonable  and  convenient  coiu*se  to  try 
the  appellants'  issues  in  the  first  instance,  for,  if  they  succeeded,  the  whole  of  the  other  claimants 
must  necessarily  be  defeated.  The  form  of  the  issues  was  not  objectionable.  It  was  true  the 
issues  required  the  appellants  not  only  to  prove  their  own  case,  but  to  negative  that  of  the  other 
claimants ;  but  that  was  an  obligation  always  laid  upon  parties  claiming  in  such  circumstances. 
Then  it  was  said  the  Crockets  ought  to  have  been  sisted,  and  allowed  to  join  in  proving,  that, 
along  with  the  appellants,  they  were  the  next  of  kin ;  but  it  was  a  sufficient  answer  to  that  objection, 
that  the  appellants  had  never  asked  the  Court  below  to  allow  the  issue  to  be  framed  so  as  to 
include  the  Crockets,  and  they  could  not  therefore  now  complain.  As  to  these  objections  their 
Lordships  were  unanimous  in  thinking  them  untenable.  There  were,  however,  other  more  serious 
objections,  viz.,  whether  this  was  a  proper  form  of  verdict,  and  whether  it  was  not  so  ambiguous 
that  it  was  impossible  for  the  Court  to  apply  it ;  and  lastly,  whether,  supposing  it  ambiguous,  it 
was  competent  to  the  appellants  to  complain  to  their  Lordships'  House.  As  to  these  last 
objections  their  Lordships  were  not  at  once  prepared  to  give  judgment,  and  therefore  the  further 
consideration  of  the  case  would  be  postponed. 

Cur,  adv,  vult. 
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Lord  Chancellor  Cranworth. — My  Lords,  in  this  case  I  need  not  call  your  Lordships* 
attention  to  the  facts,  which  occupied  some  time  in  discussion  There  were  several  grounds  of 
appeal,  all  of  which  were  dismissed  immediately  after  the  close  of  the  hearing,  except  one  point 
which  arose,  and  which  was,  in  truth,  the  important  point,  viz.,  upon  the  interlocutor  applying 
the  verdict,  as  it  is  called. 

The  pursuers  were  Alexander  and  James  Morgan.  There  was,  first  of  all,  James,  and  after- 
wards Alexander,  and  there  were  two  issues  directed — "  i.  Whether  the  pursuer  Alexander 
Morgan  is  nearest  and  lawful  heir  of  John  Morgan,  sometime  residing  at  Coates  Crescent, 
Edinburgh,  deceased  ?  2.  Whether  the  pursuer  James  Morgan  is,  along  with  the  said  Alexander 
Morgan,  next  of  kin  of  the  said  John  Morgan,  deceased  }  "  These  issues  were  tried,  pursuant 
to  certain  interlocutors,  in  a  multiplepoinding  suit ;  and  several  days  having  been  occupied  in 
the  trial,  and  the  jury  having  been  sworn  to  try  the  said  issues,  this  is  the  record  of  the  finding 
of  the  jury  ; — "Say,  upon  their  oath,  that  the  case  of  the  pursuers  is  not  proven."  Thereupon 
the  appellants  Alexander  and  James  Morgan  contended  that  there  was  no  proper  finding,  and 
made  a  motion  to  the  Court  to  set  aside  and  discharge  the  verdict,  or  to  refuse  to  apply  it,  or  to 
arrest  the  judgment  On  the  other  hand,  the  other  parties  moved  upon  this  verdict  that  the 
claim  of  the  appellants  should  be  repelled.  The  Court  of  Session  thought  that  the  verdict  was 
a  valid  verdict  The  interlocutor  is  in  these  terms  : — "  The  Lords,  upon  the  motion  of  the 
defenders,  apply  the  verdict  of  the  jury ;  and  in  respect  thereof  repel  the  claims  of  Alexander 
and  James  Morgan,  and  decern  :  Find  them  liable  in  expenses ;  and  remit  the  account,  when 
lodged,  to  the  auditor  to  tax." 

Now,  my  Lords,  whether  this  was  a  proper  interlocutor  to  be  pronounced  by  the  Court  of 
Session  is  the  only  point  that  was  reserved  for  your  Lordships' consideration.  The  objections  to 
the  verdict  rested  upon  two  grounds  :  first,  that  this  was  not  a  verdict  finding,  in  the  terms  of 
the  issue,  either  way ;  but  only  finding  that  the  case  of  the  pursuers  was  not  proven.  It  was 
said  that  this  was  a  bad  verdict  upon  issues  directed  in  a  civil  suit ;  and,  secondly,  supposing 
that  is  got  over,  still  that  the  verdict  was  bad,  as  not  being  a  verdict  which  put  a  final  end  to  the 
question  by  determining  all  the  matters  submitted  to  the  jury.  These  were  the  two  objections  to 
the  verdict  Then  a  third  objection  was  raised  of  this  nature,  that  it  was  a  matter  that  was  not 
a  subject  of  appeal ;  that  it  was  concluded  by  the  verdict,  and  that  there  could  be  no  appeal 
except  upon  matters  of  law  ;  that  this  was  not  a  matter  of  law  falling  within  that  rule ;  and  that, 
consequently,  the  appeal  could  not  be  sustained. 

Now,  with  regard  to  the  verdict,  if  the  objection  had  rested  simply  upon  the  groimd,  that  it 
was  a  finding  of  "  not  proven,"  and  that  the  jury  did  not  return  a  verdict  according  to  the  terms 
of  the  issue,  I  confess  that  1  should  have  been  extremely  loath  to  listen  to  such  an  objection. 
Your  Lordships  are  always  very  unwilling  to  entertain  objections  of  a  technical  nature,  which 
relate  rather  to  matters  of  the  course  of  proceedings  and  practice,  than  to  the  merits  of  the  case, 
especially  in  cases  coming  from  Scotland,  where  the  Lords  of  Session  are,  we  must  admit, 
probably  more  familiar  with  their  own  rules  of  practice  than  your  Lordships  can  be.  And  if  the 
objection  had  rested  upon  that  ground,  I  confess  that  I  think  there  would  have  been  sufficient 
to  sustain  this  verdict,  though  it  is  expressed  in  an  inartificial  manner. 

Suppose,  for  instance,  that  there  was  an  issue,  "whether  the  pursuer  Alexander  Morgan  is 
nearest  and  lawful  heir  to  John  Morgan  of  Coates  Crescent,  Edinburgh  ?**  it  is  no  answer, 
logically,  to  say  that  the  pursuer*  s  case  is  not  proven.  It  does  not  appear  upon  the  issue  what 
the  pursuer*  s  case  is.  In  England,  we,  who  are  more  accurate  and  logical  m  our  inquiries  of 
this  sort,  put  the  matter  in  a  train  in  which  that  would  have  been,  I  thinlv,  though  an  informal, 
necessarily  a  logical  answer ;  because  the  course  which  would  have  been  taken  in  England 
would  have  been— that  a  certain  dispute  having  arisen  (formerly  it  would  have  been  upon  the 
pretence  of  a  wager,  but  that  is  got  rid  of  now)---a  dispute  having  arisen,  whether  Alexander  was 
lawful  heir  to  John  Morgan,  the  plaintiff  asserts  that  he  is  the  lawful  heir,  whereupon  the 
defendant  said  that  he  was  not  the  lawful  heir.  And  to  decide  that  issue  a  jury  would  be 
summoned,  and  if  the  jury  had  said  the  pursuer's  case  is  not  proven,  that  would  necessarily 
amount  to  this,  that  the  pursuer  has  not  proved  that  Alexander  is  the  lawful  heir.  He  has  not 
proved  it,  and  it  being  his  business  to  prove  it,  that  would  be  a  verdict  against  him,  and  a  verdict 
for  the  defendant.  Here  there  is  no  such  averment  on  the  part  of  the  pursuer,  because,  by  the 
terms  of  the  issue,  the  question  simply  is — "whether  Alexander  is  the  nearest  and  lawful  heir.'* 
Therefore  it  is,  logically,  no  answer  to  say  that  the  pursuer's  case  is  not  proved.  But  I  think  we 
may  fairly  infer  that  that  is  the  form  in  which  an  inquiry  of  this  sort  is  directed.  The  pursuer 
having  asserted  that  he,  Alexander,  was  the  lawful  heir,  when  the  Court  directed  an  issue  simply 
to  try  whether  he  is  the  lawful  heir,  if  the  jury  say  the  pursuer's  case  is  "  not  proven,"  and  the 
Court  of  Session  think  that  verdict  amounts  to  this,  that  the  pursuer  has  not  made  out  that  he  is 
the  lawful  heir,  I  should  be  very  unwilling  indeed  to  dispute  the  verdict  upon  the  ground  that 
that  is  not  a  logical  answer  to  the  question  put.  Therefore,  if  the  objection  had  rested  upon  that 
ground,  I  should  have  been  extremely  unwilling  to  entertain  it  Indeed,  as  at  present  advised, 
I  should  have  thought  it  imtenable. 
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But  it  appears  to  me,  after  having  given  the  fullest  consideration  to  this  case,  that  there  is  an 
objection  to  this  verdict,  not  of  form,  but  of  substance.  The  case  of  the  pursuers  was  this,  that 
Alexander  Morgan  was  the  heir,  and  that  James  and  Alexander  were  the  next  of  kin — a.  doable 
proposition,  involving  two  affirmatives.  Alexander  is  heir  at  law,  and  Alexander  and  James  are 
next  of  kin.  I  will  suppose  that  the  two  were  united  together  in  one  person,  so  that  it  would  be 
that  Alexander  was  heir,  and  that  Alexander  was  next  of  kin.    That  is  the  proposition. 

Now,  when  the  jury  find  that  the  case  of  the  pursuers  is  not  established,  that  may  mean — I 
was  going  to  say  one  of  two  things,  but  it  may  mean — one  of  several  things.  It  may  mean  that, 
though  Alexander  has  proved  that  he  is  heir,  he  has  not  proved  that  Alexander  and  James  are 
next  of  kin  ;  or  it  may  mean  that,  though  Alexander  and  James  have  proved  that  they  are  next 
of  kin,  they  have  not  proved  that  Alexander  is  heir.  That  was  a  very  probable  finding  upon  the 
different  claims  that  were  asserted.  Because  the  way  that  Alexander  and  James  attempted  to 
make  out  their  title  was  by  proving  that  they  were  the  first  cousins  of  the  deceased,  bein^  the 
two  sons  of  the  only  brother  of  the  deceased.  But  there  is  another  class  of  claimants,  who 
claim  that  they  are  the  great  nephews  of  the  deceased,  being  descendants  of  another  brother, 
and  who  might  have  been  an  elder  brother  of  the  parents  of  James  and  Alexander ;  and  if  so, 
these  descendants  would  have  been  the  heirs  at  law,  at  the  same  time  that  James  and  Alexander 
were  the  next  of  kin,  because  a  first  cousin  would  come  in  as  next  of  kin  in  priority  to  an  heir  at 
law  who  was  more  remotely  descended,  though  descended  in  the  line  of  the  elder  brother,  and 
therefore  the  heir  at  law.  I  merely  put  these  explanations  by  way  of  hypothesis,  because  though 
this  pedigree  was  handed  up  to  us,  it  was  not  pretended  that  it  was  in  any  way  established.  It 
was  only  to  shew  what  the  nature  of  the  different  claims  was.  All  that  it  is  important,  in  my 
view  of  the  case,  to  establish  on  the  part  of  the  appellants  is  this,  that  the  verdict  does  not 
necessarily  shew  either  that  Alexander  is  not  heir,  or  that  Alexander  and  James  are  not  next  of 
kin.  It  only  shews  that  the  double  proposition  that  Alexander  is  heir,  and  that  Alexander  and 
James  are  the  next  of  kin,  is  not  made  out.  That  is  consistent  with  the  hypothesis,  that  though 
Alexander  is  not  heir,  yet  that  Alexander  and  James  are  next  of  kin. 

Then,  if  that  is  so,  it  seems  to  me  quite  impossible  to  say,  that  the  claim  of  Alexander  as  heir, 
or  of  Alexander  and  James  as  next  of  kin,  is  disposed  of,  for  the  jury  have  returned  a  verdict 
that  does  not  enable  the  Court  to  act.  The  verdict  is  a  bad  verdict,  and  in  this  country  it  would 
amount  to  what  we  should  call  mistrial — ^not  giving  rise  to  the  necessity  of  any  motion  for  a  new 
trial,  but  shewing  a  record  upon  which  it  was  clear  that  the  Court  could  not  adjudicate,  and 
upon  which,  according  to  the  practice  of  our  English  Courts,  there  must  have  been  a  venire  de 
novo — ^not  what  we  technically  call  a  "new  trial,**  which  always  means  a  new  trial  ordered  by 
the  Court,  but  a  new  trial,  because  the  trial  that  took  place  was  a  trial  that  did  not  enable  the 
Court  to  act.  I  cannot  entertain  the  slightest  doubt  in  the  world,  therefore,  that,  if  this  was  an 
English  case,  there  must  have  been  a  venire  de  novo^  which  would  be  equivalent  in  the  Scotch 
process  to  a  new  trial.  But  then  it  is  said,  supposing  that  is  so,  still  that  is  not  a  matter  which 
IS  the  subject  of  legitimate  appeal  under  the  statutes  to  your  Lordships'  House,  because,  upon  a 
matter  of  this  sort,  the  verdict  of  the  jury  is  conclusive,  and  it  is  not  a  matter  of  appeal  to  this 
House. 

Now  1  confess,  with  all  respect  for  those  who  differ  in  opinion  from  myself,  I  think  that  not 
only  this  may  be,  but  that  it  must  be  a  subject  of  appeal,  because,  otherwise,  there  is  no  means 
of  getting  injustice  set  right.  The  right  to  appeal  to  this  House  now  depends  upon  the  Statute 
48  Geo.  III.  c.  151,  the  15th  sect,  of  which  enacts,  "that  hereafter  no  appeal  to  the  House  of 
Lords  shall  be  allowed  from  interlocutory  judgments,  but  such  appeals  shall  be  allowed  only  from 
judgments  or  decrees  on  the  whole  merits  of  the  cause,  except  with  the  leave  of  the  Division  of 
the  Judges  pronouncing  such  interlocutory  judgments,'' and  in  certain  other  cases,  "provided 
that,  when  a  judgment  or  decree  is  appealed  from,  it  shall  be  competent  to  either  party  to  appeal 
to  the  House  of  Lords  from  all  or  any  of  the  interlocutors  that  may  have  been  pronounced  in  the 
cause,  so  that  the  whole,  as  far  as  it  is  necessary,  may  be  brought  under  the  review  of  the  House 
of  Lords.**  Therefore,  after  the  passing  of  that  act,  there  was  an  appeal  to  this  House  only  from 
the  final  judgment,  and  not  from  interlocutory  judgments.  Now  this  undoubtedly  was,  within  the 
meaning  of  that  rule,  a  final  judgment.  It  was  a  judgment  that  disposed  of  the  case  by  repelling 
the  claim  of  the  pursuers. 

Then  comes  the  55  Geo.  in.  c.  42,  the  Jury  Act,  and  that  act  provides  for  the  mode  in  which 
the  Court  may  settle  the  issues,  or  rather  the  Coiu't  of  Session  is  empowered  to  direct  issues, 
and  then  the  trial  is  directed  to  take  place.  Then  by  §  6  it  is  enacted,  that  "  in  all  cases  in 
which  an  issue  or  issues  shall  have  been  directed  to  be  tried  by  a  jury,  it  shall  be  lawful  and 
competent  for  the  party  who  is  dissatisfied  with  the  verdict,  to  apply  to  the  Division  of  the  Court 
of  Session  which  directed  the  issue  for  a  new  trial  on  the  ground  of  the  verdict  being  contrary  to 
evidence  ;  on  the  ground  of  misdirection  of  the  Judge  ;  on  the  ground  of  the  undue  admission  or 
rejection  of  evidence  ;  on  the  ground  of  excess  of  damages  ;  or  of  resnoviter  veniensadnotitiam; 
or  for  such  other  cause  as  is  essential  to  the  justice  of  the  case,  provided  also  that  such  interlo- 
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cutor  granting  or  refusing  a  new  trial  shall  not  be  subject  to  review  by  reclaiming  petition,  or  by 
appeal  to  the  House  of  Lords." 

Now  that,  1  apprehend,  was  an  enactment  made  in  exact  analogy  to  the  English  practice  on 
similar  subjects,  that  whenever  there  has  been  a  trial,  then,  within  a  certain  limited  time,  namely, 
within  the  first  four  days  of  the  term  next  after  the  trial,  any  party  dissatisfied  with  the  verdict 
upon  any  of  these  grounds  (which  in  the  Scotch  Act  are  evidently  taken  from  the  English 
practice) — ^that  is  to  say,  upon  the  ground  of  the  verdict  being  contrary  to  evidence  ;  misdirec- 
tion of  the  Judge ;  undue  admission  or  rejection  of  evidence ;  excessive  damages  ;  and  of  res 
noviter  venUns  ad  notiUam  ;  or  for  any  other  cause  essential  to  the  justice  of  the  case,  the  party 
may  apply  for  a  new  triaL  When  such  an  application  is  made  in  England,  if  the  Court  is  of 
opinion,  either  simplicitery  without  imposing  any  terms,  or  imposing  terms,  that  there  ought  to 
be  a  new  trial,  what  is  done  is  this  :  what  is  called  the  postea  is  struck  out — that  is  to  say,  the 
Court  directs  the  case  to  proceed  just  as  if  there  had  been 'no  trial.  There  is  no  notice  ever 
afterwards  taken  of  there  having  been  a  previous  trial,  and  the  cause  goes  down  and  is  tried 
again.  Where  the  Court  granted  or  refused  such  an  application  for  a  new  trial,  until  the  recent 
alteration  by  the  Common  Law  Amendment  Act  of  last  Session,  that  was  a  matter  ivhich  could 
not  be  brought  by  appeal  to  any  Court  at  all.  That  furnishes  an  exact  analogy  to  the  6th  section 
of  the  Scotch  Jury  Act. 

But  then  it  was  thought  that  that  would  be  a  very  stringent,  and  improperly  stringent,  enact- 
ment, because  many  of  those  cases  in  which  the  Court  might  grant  a  new  trial,  if  applied  for, 
are  of  extreme  importance,  and  the  whole  question  at  issue  may  turn  upon  the  decision  of  the 
Court  upon  that  subject.  And  therefore  it  was  thought  extremely  important  that  means  should 
be  given,  if  justice  required  it,  of  enabling  parties  to  bring  the  decision  that  was  made  upon  the 
subject  under  the  review  of  a  superior  Court,  and  ultimately  before  your  Lordships.  Therefore 
it  was  that  the  7th  section  provides  for  that  by  enacting,  **  that  it  shall  be  competent  to  the 
counsel  for  any  party  at  the  trial  of  any  issue  or  issues,  to  except  to  the  opinion  and  direction  of 
the  Judge,  either  as  to  the  competency  of  witnesses,  the  admissibility  of  evidence,  or  other 
matter  of  law  arising  at  the  trial,  and  that  on  such  exceptions  being  taken,"  it  is  to  be  reduced 
into  writing,  and  is  to  form  part  of  what  we  should  call  the  record  of  the  trial,  and  that  may  be 
brought  just  as  exceptions  may  be  in  a  trial  in  this  country  to  a  Court  of  error,  and  ultimately 
to  your  Lordships*  House.  Then  there  are  special  directions  given  as  to  the  time  within  which  that 
is  to  be  done,  and  a  certain  precedence  is  given  to  appeals  on  these  subjects.  And  then,  upon 
their  coming  before  this  House,  it  is  provided  that  "  the  House  of  Lords  shall  give  such  judg- 
ment regarding  the  further  proceedings,  either  by  directing  a  new  trial  to  be  had,  or  otherwise, 
as  the  case  may  require  " — that  is  to  say,  if  anything  takes  place  at  the  trial,  either  by  mis- 
direction of  the  Judge,  or  from  the  reception  of  improper  evidence  or  other  matter  of  law  arising 
at  the  trial,  that  may  be  brought  before  this  House  by  exception. 

Now,  it  is  a  perfectly  well  known  rule  in  the  English  Courts,  and  of  course  the  same  must 
apply  in  the  Courts  of  all  countries,  that  an  exception  taken  for  anything  wrong  at  the  trial  must 
be  taken  before  verdict.  Exceptions  have  never  been  favoured  in  England.  I  have  known 
myself  cases  in  which  the  moment  a  verdict  has  been  retiu'ned,  counsel  have  said  that  they 
wished  to  tender  a  bill  of  exceptions.  It  is  always  said  in  reply,  You  are  too  late.  You  cannot 
tender  a  bill  of  exceptions  after  the  verdict ;  the  bill  of  exceptions  is  only  in  the  progress 
towards  the  verdict.  If  during  the  course  of  the  trial  the  party  has  any  ground  of  complaint, 
he  may  tender  his  bill  of  exceptions,  and  have  his  objection  put  upon  the  record. 

In  this  case  it  was  impossible,  therefore,  by  a  bill  of  exceptions,  to  have  brought  this  objection 
as  to  the  verdict  being  not  a  verdict,  which  enabled  the  Court  to  give  a  proper  judgment.  Let 
us  see  how  the  matter  stood.  A  trial  takes  place,  in  which  I  will  assume  that  there  is  an 
improper  verdict,  or  a  verdict  that  does  not  go  to  the  bottom  of  the  case — does  not  exhaust  the 
subject.  What  is  the  course  that  the  party  is  to  take  ?  He  cannot  have  a  bill  of  exceptions. 
But  then  the  8th  section  says — "  that  if  a  new  trial  shall  not  be  applied  for,"  (that  is  the  case 
here,  no  new  trial  has  been  applied  for,)  ''  or  shall  be  refused,  or  if  the  exception  taken  shall  be 
disallowed,  (there  could  be  no  exception  taken  here,^  the  verdict  shall  be  final  and  conclusive 
as  to  the  fact  or  facts  found  by  the  jury." 

Undoubtedly  the  result  of  that  enactment  is,  that  it  is  to  be  taken  as  conclusively  found  by  the 
jury  in  this  case,  that  the  pursuers  have  not  made  out  the  double  proposition  that  Alexander  is 
the  heir,  and  that  Alexander  and  James  are  the  next  of  kin.  What  then  ?  It  still  may  be,  that 
Alexander  is  not  the  heir,  but  that  Alexander  and  James  are  the  next  of  kin.  If  it  necessarily 
followed,  that  the  finding  in  the  one  case  must  involve  the  finding  in  the  other,  that  would  get 
over  all  difficulty  as  to  matter  of  form.  But  that  is  not  so.  Cases  may  be  put  without  the  least 
difficulty,  in  which  Alexander  is  not  the  heir,  and  yet  Alexander  and  James  are  next  of  kin. 
Therefore  what  is  the  course  that  the  pursuers  are  to  take  ?  The  proposition  which  they  under- 
take to  maintain  has  not  been  proved  in  its  integrity.  But  if  the  half  of  that  proposition  was 
proved,  they  would  sul^tantially  have  proved  all  that  they  cared  about  proving,  because  who  is 
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the  heir  is  a  matter  comparatively  of  indifference.  It  is  a  matter  of  very  little  importance  to 
them,  whether  they  are  to  have  the  house  in  Edinburgh  or  not.  But  if  they  should  establish  the 
other  part  of  their  proposition,  that  they  are  the  next  of  kin,  they  will  be  entitled  to  this  very 
large  sum  of  money,  ;£  100,000. 

Now  let  us  see  what  follows  in  §  9 — ''That  in  all  cases  wherein  the  Court  shall  pronounce  a 
judgment  in  point  of  law,  as  applicable  to,  or  arising  out  of,  the  finding  by  the  verdict,  it  shall 
be  lawful  and  competent  for  the  party  dissatisfied  with  the  said  judgment  in  point  of  lav,  to 
bring  the  same  under  review,  either  by  representation  or  reclaiming  petition,  or  by  appeal  to  the 
House  of  Lords."  Well,  what  have  the  Court  of  Session  done  upon  this  verdict,  which,  for  this 
purpose,  I  assume  to  be  an  unsatisfactory  verdict — a  verdict  which  does  not  exhaust  the  subject  ? 
They  have  applied  the  verdict,  and  repelled  the  claim  of  the  pursuers.  Now  I  have  a  right  to 
interpret  the  verdict  in  any  way  consistent  with  the  terms  of  it,  and  to  assert,  only  for  the  purpose 
of  testing  the  case,  (of  course  I  do  not  know  how  the  fact  is,)  that  the  jury  were  perfectly  satisfied 
that  James  and  Alexander  were  the  next  of  kin,  and  that  they  were  perfectly  satisfied  that 
Alexander  was  not  the  heir.  The  verdict  is  quite  consistent  with  that.  What  right  have  the 
Court  to  say,  that  that  verdict  authorizes  them  to  adjudge  that  the  pursuers'  claim  is  to  be 
repelled?  It  appears  to  me  that  that  is,  in  the  strictest  and  clearest  sense  of  the  word,  a 
decision  in  point  of  law,  arising  out  of  the  verdict,  which  the  parties  legitimately  might  bring 
under  the  consideration  of  this  House.  That  it  is  a  matter  of  law  seems  to  me  to  be  clear; 
because  it  is  either  a  matter  of  law  or  a  matter  of  fact.  How  can  it  be  said  to  be  a  matter  oi 
fact,  where  the  Court  decides  that  the  party  has  no  claim  ?  Judges  decide  law  and  juries  decide 
facts.  When  in  our  Courts  a  jury  has  returned  a  verdict  that  so  and  so  is  entitled  to  something, 
say  j^iooo  damages,  the  matter  comes  then  in  theory,  not  in  practice  (because  it  is  cjuite  clear 
what  the  judgment  would  be  in  such  a  case) — in  theory  it  always  comes  with  that  findmg  before 
the  Court.  And  in  old  times,  when  the  entries  were  made  in  Latin,  the  terms  used  were  ^^etideo 
consideratum  est  quod quoerens  recuperet^ — ^that  is  a  decision  in  point  of  law;  or  if  it  is  a  verdict 
the  other  way,  the  entry  is  "^/  ideo  consideratum  est  quod  defetidens  eat  sine  die'* — ^that  is  a 
decision  in  point  of  law.  When  this  verdict  comes  to  the  Court  of  Session,  they  apply  it,  and 
they  decide  to  repel  the  claim  of  the  pursuer.  Is  not  that  a  decision  in  point  of  law  }  It  appears 
to  me  to  be  so.  If  it  were  not  so  it  would  leave  the  parties  open  to  a  liability  to  injustice.  I  do 
not  say  that  it  would  be  so  in  this  case ;  but  I  can  imagine  cases  in  which  the  most  monstrous 
injustice  would  result.  Because  it  might  be,  that  the  jury  had  returned  a  verdict  nihil  ad  rem — 
something  quite  immaterial  to  the  case,  and  then  the  Court  might  decide  upon  that,  that  the 
plaintiff  is  to  recover,  or  is  not  to  recover ;  the  verdict  of  the  jury  having  no  reference  whatever 
to  that,  upon  which  the  Court  proceeded  to  make  such  adjudication. 

The  case,  which  appears  to  me  to  bear  the  closest  analogy  to  this  in  English  jurisprudence,  is 
where  there  has  been  a  claim  by  a  plaintiff  which  is  brought  upon  two  counts — one  I  will  suppose 
to  be  a  bad  count,  stating  something  which,  if  true,  does  not  entitle  him  to  any  damages  at  all, 
and  the  other  I  will  suppose  to  be  a  statement  of  some  case  which  does  entitle  him  to  damages. 
The  parties  do  not  observe  that  the  one  count  is  bad,  and  the  case  goes  down  for  trial,  and  the 
jury  return  a  verdict  for  the  plaintiff,  assessing  ;^iooo  damages  upon  the  two  counts.  It  comes 
back,  and  the  Court  is  asked  to  give  judgment.  The  Court  would  say,  that  the  plaintiff  is  to 
recover  £^\ooo  damages,  because  the  jury  have  given  their  verdict  for  ^looo  damages  upon  two 
grounds  of  complaint,  one  of  which  afforded  no  ground  of  complaint  at  all  in  point  of  law.  What 
is  to  be  done  in  such  a  case  ?  Of  necessity  there  must  be  a  venire  de  novo^  because  there  has 
been  a  mistrial ;  at  least  not  technically  a  mistrial,  but  a  wrong  verdict,  which  does  not  answer  ' 
the  ends  of  justice.  There  ought  to  have  been  an  assessment  upon  both  counts.  Then  the 
Court  would  have  given  judgment  that  the  plaintiff  should  recover  upon  the  good  count,  and  that 
there  should  be  entered  "  eat  sine  die'**  upon  the  other  couYit. 

I  state  this  more  for  the  purpose  of  shewing  that  there  is  nothing  anomalous  in  the  conclusion 
at  which  I  have  arrived,  than  for  the  purpose  of  saying  that  it  very  distinctly  bears  upon  this 
question.  The  short  ground,  upon  which  it  appears  to  me  that  there  has  been  a  miscarriage;,  and 
that  this  interlocutor  applying  the  verdict  ought  to  be  reversed,  is,  that  there  is  a  verdict  finding 
that  which  is  not  conclusive,  because  it  negatives  the  truth  of  a  proposition  consisting  of  two 
parts,  either  of  which,  if  true,  would  have  made  it  improper  to  repel  the  claim  of  the  pursuers 
altogether,  and  because  the  Court  have  applied  it  in  a  manner  which  the  verdict  did  not  justify. 
Therefore  I  shall  move  your  Lordships  that  the  interlocutor  be  reversed,  and  that  the  case  be 
remitted  back  to  the  Court  of  Session,  with  a  statement  that  there  ought  to  be  (they  do  not  call 
it  in  Scotland  a  venire  de  novo^  but)  a  new  trial,  in  order  to  obtain  a  proper  verdict 

I  should  observe  that  a  case  was  cited  which  at  first,  I  confess,  seemed  to  me  to  have  some 
considerable  bearing  upon  this  point,  but  upon  looking  at  it  I  think  it  is  clearly  distinguishable 
from  the  present  case.  I  allude  to  a  case  that  was  brought  to  your  Lordships*  House,  Cleland 
V.  Weir^  6  Bell's  A  p.  C.  402.  That  was  a  case  in  which  also,  as  here,  there  was  an  imperfect 
verdict  returned,  and,  nevertheless,  this  Hou^e  sustained  the  judgment  of  the  Court  upon  the 
interlocutor  applying  that  verdict.     But  that  was  a  case  of  this  nature : — The  jury  were  directed 
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to  inquire  into  certain  facts — it  is  not  material  to  go  into  all  the  particulars — ^and  the  jury 
found  certain  findings  in  favour  of  the  pursuer,  but  they  did  not  exhaust  the  whole  subject,  which 
the  pursuer  wished  to  have  exhausted.  When  the  case  came  before  the  Court  of  Session,  the 
Court  of  Session  said — This  is  true,  but  you  should  have  applied  for  a  new  trial  here,  because  the 
verdict  is  not  a  verdict  that  we  cannot  act  upon,  but  an  imperfect  verdict,  as  you,  the  pursuers, 
say ;  but  it  has  found  certain  facts,  upon  which  facts  we  can  adjudicate.  And  all  that  the  Court 
of  Session  did  was  to  adjudicate  upon  the  facts  that  were  found;  and  all  that  this  House  upheld 
them  in  so  doing  was  to  say — ^upon  the  facts  which  are  found  distinctly  as  facts — what  the  Court 
of  Session  has  done  is  right.  It  is  no  answer  to  that  to  say,  that  there  might  have  been  further 
facts  found ;  that  if  the  question  had  been  put  in  a  train  for  further  investigation,  that  would  have 
led  to  a  further  finding,  upon  which  further  directions  might  have  had  to  be  given.  The  jury  had 
distinctly,  clearly,  and  categorically  found  one  fact,  and  upon  that  the  Court  acted.  That  case 
would  have  bsen  analogous  to  this,  if  the  jury  had  made  no  answer  at  all  to  the  second  question 
as  to  the  next  of  kin,  but  had  simply  found  that  Alexander  was  heir,  or  that  he  was  not  heir.  In 
that  case  Cleland  v.  Weir  would  have  been  an  authority  for  saying  that  the  Court  of  Session 
might  properly,  upon  that  finding,  have  adjudged  in  favour  of  Alexander  as  heir,  or  against  him, 
as  the  case  might  be,  but  it  does  not  at  all  touch  this  case,  as  it  appears  to  me;  and  the  finding 
of  the  jury  here  is  such,  that  the  Court  of  Session  cannot  say  what  the  jury  did  ascertain  to  be 
the  facts,  either  upon  the  one  issue  or  upon  the  other. 

Lord  Brougham. — My  Lords,  there  are  here  two  questions,  one  of  which  could  only  have 
been  raised  at  your  Lordships'  bar  upon  the  appeal  coming  to  this  House.  The  other  was  raised 
before  the  Court  below,  and  is  of  a  different  nature. 

The  question  raised  here  regards  the  right  of  appeal  in  this  case.  It  is  said  that  under  the 
statute  tnis  appeal  is  excluded,  because  the  party  ought  to  have  applied  for  a  new  trial,  and  that, 
if  that  was  refused,  there  was  no  appeal  from  the  interlocutor  refusing  it ;  or  that  he  ought  to 
have  excepted,  and  that,  upon  his  bill  of  exceptions  coming  before  the  Court,  and  having  a 
decision  given  against  him,  then,  upon  the  interlocutor  refusing  to  allow  the  exceptions,  he  might 
have  appealed  to  this  House.  But  it  is  said  that  here  the  appeal  is  excluded  upon  the  verdict — 
upon  the  finding  in  point  of  fact, — and  that  it  can  only  be  upon  matter  of  law. 

Now,  in  the  first  place,  with  respect  to  the  motion  for  a  new  trial,  unquestionably  that  is  so,  that 
the  pursuer  might  have  moved  for  a  new  trial,  and  upon  the  refusal  of  that  application  no  appeal 
would  lie.  It  is  equally  certain  that  exceptions  might  have  been  taken  at  the  trial  upon  other 
grounds  than  those  here  taken,  and  that  the  exceptions  taken,  if  refused  to  be  allowed  by  the 
Court,  could  have  been  brought  before  your  Lordships  by  appeal.  But  here  the  ground  of 
objection  to  the  interlocutor  in  question  could  not  by  possibility  have  been  made  a  ground  of 
exception  at  the  trial,  because  the  exception  is  not  to  the  verdict,  but  to  the  course  of  the  Court 
in  dealing  with  that  verdict,  to  the  judgment  of  the  Court  in  applying  that  verdict,  and  to  the 
judgment  which  they  pronounced  in  consequence  of  that  verdict.  It  is  past  all  doubt,  therefore, 
that  there  was  no  ground  of  exception  at  the  trial.  The  exception,  as  my  noble  and  learned 
friend  has  just  stated,  must  have  taken  place  at  the  trial  before  the  verdict,  either  to  some  ruling 
of  the  Judge  in  refusing  or  in  admitting  evidence,  or  to  some  direction  of  the  Judge  to  the  jury 
before  they  gave  their  verdict.  That  is  the  ground  of  exception.  After  the  verdict  has  once 
been  given,  no  ground  of  exception  exists  to  that  verdict.  The  ground  of  objection,  therefore,  is 
reserved  for  a  future  stage  of  the  proceedings,  namely,  the  judgment  of  the  Court  upon  that 
verdict 

Is,  then,  this  judgment  of  the  Court  matter  of  law  ?  I  protest  that  I  can  see  no  other  descrip- 
tion under  which  an  objection  to  the  judgment  can  come,  except  that  of  an  objection  in  point  of 
law.  The  objection  is,  that  upon  a  certain  verdict  the  Court  pronounced  a  judgment  which  upon 
that  verdict  it  ought  not  to  have  pronounced,  and  that  therefore,  in  point  of  law,  the  judgment 
is  erroneous.  And  it  is  objected  to  here  upon  that  ground,  in  point  of  law.  I  have  therefore  no 
doubt  whatever,  that  this  is  a  competent  appeal,  notwithstanding  the  objection  urged  in  this  last 
stage  of  it  in  this  House. 

This  brings  us,  then,  to  the  only  other  point,  namely,  whether  or  not  the  Court  rightly  applied 
this  verdict,  and  gave  this  judgment  repelling  the  claim  of  the  pursuers  ?  Now,  I  certainly  take 
the  same  view  of  this  with  my  noble  and  learned  friend.  I  should,  in  the  first  place,  however, 
state,  that  I  have  an  objection  to  these  proceedings  at  an  earlier  stage  than  the  application  of  the 
verdict  by  the  Court.  I  mean  to  the  framing  of  the  issues.  I  think  nothing  could  be  more 
inconvenient,  and  more  likely  to  lead  to  uncertainty  and  confusion  in  the  result,  than  the  manner 
in  which  these  facts  were  sent  to  the  jury  by  the  framing  of  the  issues ;  or  if  the  issues  were  not 
incompetently  and  inconveniently  framed,  if  their  imperfection  might  have  been  cured  at  the 
trial  (which  I  do  not  say  it  might  not  have  been)  by  the  learned  Judge  who  tried  the  issues,  still 
nothing  could  be  more  inconvenient,  more  likely  to  lead  to  confusion,  more  almost  certain  to 
prevent  an  accurate  knowledge  of  what  the  finding  of  the  jury  is,  than  complex  questions  all  sent 
to  the  jury  at  once,  without  requiring  a  separate  finding  upon  the  different  f>oints. 

I  have  had  occasion  more  than  once  in  former  cases  which  have  come  before  your  Lordships 
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to  object  to  this  course  of  proceeding.  But  it  appears  now  to  be  inveterate.  And,  therefore,  all 
we  can  do  is,  when  it  leads,  as  it  has  done  in  this  case,  to  an  erroneous  decision,  to  apply  the 
only  remedy  that  remains  for  us  to  apply,  to  reverse  the  erroneous  decision. 

Now,  what  were  the  issues?  It  was  not  that  the  jury  were,  in  the  first  place,  to  inquire 
whether  Alexander  was  the  heir  at  law,  and  to  answer  that  question,  aye  or  no,  or  to  answer  it, 
as  the  affirmative  issue  was  upon  him,  by  saying  he  has  not  proved  his  case.  With  my  noble 
and  learned  friend  at  present  I  will  say,  I  should  not,  upon  mere  technical  grounds,  have 
objected  to  the  verdict,  if  it  had  merely  been  that  he  had  not  proved  his  case.  The  onus pro^ 
bandi  was  upon  him,  and  therefore  I  will  take  their  verdict  or  ''  not  proven  "  to  be  a  venlict 
against  the  party  upon  whom  the  burden  of  proof  lay.  I  do  not  at  present  object  to  that,  more 
especially  as  I  find  that  it  has  been  a  very  constant  practice,  not  only  in  criminal  cases,  in  which 
it  very  often  happens,  but  also  in  civil  suits,  to  find  a  verdict  of  "  not  proven."  I  therefore  will 
not  say  a  word  further  upon  that  But  supposing  the  first  question  put  to  the  jury  had  been,  **  Is 
Alexander  heir  at  law  ?"  and  they  had  said,  "  He  has  not  proved  his  case,*'  the  affirmative  proof 
being  on  him,  I  will  take  it,  that  that  would  have  been  a  sufficient  answer  to  that  question,  and  a 
sufficient  verdict  upon  that  issue.  If,  again,  a  second  question  had  been  put  to  them,  ^  Is 
Alexander  next  of  kin  ?"  and  they  had  said,  *'  He  has  not  proved  his  c&se,''  I  should  have  said 
that  was  a  verdict  against  Alexander,  who  had  the  proof  of  his  being  next  of  kin  cast  upon  him. 
So  if,  in  answer  to  the  (Question,  "  Is  James  next  of  kin  ?"  the  jury  had  said,  "  He  (the  other 
pursuer)  has  not  proved  his  case,"  I  should  have  taken  that  to  be  substantially  a  verdict  against 
James,  upon  whom  the  proof  of  that  affirmative  was  placed. 

But  here  the  second  question  was,  ''Is  Alexander,  with  James,  next  of  kin?"  that  is,  are 
Alexander  and  James  together  next  of  kin?  And  upon  that  the  jury  have  found  that  the  pursuers 
have  not  proved  their  case.  And  not  only  so,  but  upon  both  the  issues,  the  issue  as  to  the  heir 
at  law,  and  the  issue  as  to  the  next  of  kin,  upon  both  taken  together,  they  have  foimd  a  general 
verdict  that  the  pursuers  have  not  proved  their  case.  Now,  what  case  ?  There  are  half  a  dozen 
cases  which  may  be  considered  to  have  been  before  them,  and  the  finding  that  these  pursuers 
have  not  proved  their  case  may  either  mean,  ''  Alexander  is  not  heir  at  law,  but  he  and  James 
together  are  next  of  kin  ; "  or  it  may  mean,  "  Alexander  is  heir  at  law,  but  he  and  James  together 
are  not  next  of  kin  ; ''  or  it  may  mean,  *'  Alexander  is  next  of  kin,  but  not  heir  at  law  ;  *'  or  it  may 
mean,  *' James,  separate  from  Alexander,  is  next  of  kin,  and  Alexander  is  neither  heir  at  law  nor 
next  of  kin."  And  I  might  figure  two  or  three  other  cases  before  your  Lordships,  to  every  one 
of  which  this  verdict  of  '*  not  proven  "  would  be  applicable.  Because  the  verdict  is,  that  these 
pursuers,  Alexander  and  James,  have  not  proved  their  case,  and  any  one  of  these  several  pro- 
positions being  negatived,  namely,  either  that  Alexander  was  not  next  of  kin,  or  that  James  was 
not  next  of  kin,  or  that  Alexander  was  not  heir  at  law,  any  one  of  those  negatives  would  have 
supported  this  finding.  Because,  incontestably,  upon  any  one  of  those  propositions  being  found 
in  the  negative,  the  pursuers  would  not  have  proved  their  case,  being  the  whole  taken  together, 
or  any  one  part  of  it.  And  no  mortal  can  discover,  by  looking  at  the  issues,  and  looking  at  the 
verdict,  what  it  was  that  the  jury  really  meant  to  find. 

I  am  therefore  clearly  of  opinion,  that  upon  such  a  verdict,  so  equivocal,  and  so  ambiguous, 
the  Court  ought  not,  in  applying  it,  to  have  pronounced  this  judgment,  namely,  a  judgment 
repelling  the  claim  of  these  pursuers. 

My  noble  and  learned  friend  has  referred  to  a  case  very  analogous — I  should  say  the  next 
thing  to  identical — ^with  the  present;  the  case  of  a  verdict  given  upon  two  counts,  without 
specifying  the  one  upon  which  it  was  that  the  jury  meant  to  give  it,  but  a  verdict  given  upon  two, 
one  of  which  was  bad,  and  might  have  been  demurred  to,  but  not  having  been  demuired  to, 
went  down  to  trial  with  the  other,  which  was  good ;  and  the  jury  finding  a  verdict  upon  both, 
without  distinguishing  the  damages  upon  both,  the  case  comes  before  the  Court.  It  is  past  all 
doubt  that  a  venire  de  novo  would  have  been  a  matter  of  course  in  that  case. 

My  noble  and  learned  friend  has  referred  to  a  case  of  Cleland  v.  Weir^  6  Bell's  Ap.  402.  In 
that  case  there  was  this  most  material  difference — there  was  a  partial  verdict,  no  doubt,  that  is 
to  say,  a  verdict  which  did  not  exhaust  the  case ;  but  still  there  was  a  distinct  finding,  which  was 
analogous  to  what  would  have  been  the  finding  in  this  case  had  the  verdict  been,  '^  Alexander 
has  not  proved  that  he  is  heir  at  law  ; "  and  possibly,  in  that  case,  the  verdict  here  might  have 
been  sufficient.  Indeed,  it  would  have  been  sufficient  if  there  had  been  no  finding  upon  the 
other  at  all,  which  is  the  case  in  6  Bell,  402,  and  it  would  have  been  competent  to  the  Court  to  have 
applied  the  verdict  and  given  judgment.  But  that  is  not  the  case  here.  The  verdict  here  is, 
that  the  whole  case  together  is  not  proved.  And  you  cannot  tell  from  that,  and  the  Court  could 
not  tell  from  that,  what  part  of  the  case  the  jury  considered  not  proved,  and  what  part  they  con- 
sidered proved  ;  because  the  failure  of  proof  of  any  one  part  of^  the  several  propositions  which 
they  had  befpre  them  would  have  been  sufficient  to  sustain  this  verdict,  and  to  make  the  verdict 
that  the  pursuers  had  not  proved  their  case  an  intelligible  verdict. 

I  am  therefore  clearly  of  opinion  with  my  noble  and  learned  friend,  that  in  this  case  the  judg- 
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ment  cannot  stand,  and  that  the  interlocutor  appealed  from  must  be  reversed,  and  that  the  case 
must  be  remitted  to  the  Court  below  to  direct  a  new  trial. 

Lord  St.  Leonards. — My  Lords,  in  this  case,  which  has  been  fully  discussed  at  the  bar, 
there  are  two  questions — first,  whether  it  was  competent  to  the  appellants  to  appeal  to  this  House 
against  the  interlocutors  complained  of;  and,  secondly,  if  the  appeal  will  lie,  whether  the  objec- 
tions to  the  finding  of  the  jury,  and  to  the  interlocutor  thereon,  can  be  sustained. 

The  first  question  depends  upon  the  true  construction  of  the  several  acts  of  parliament  for 
regulating  jury  trials  in  Scotland,  and  the  proceedings  in  the  Court  of  Session  in  relation  thereto. 
I  may  observe,  that  all  the  acts  constitute  one  law,  and  are  to  be  construed  as  such,  although  the 
many  alterations  introduced  by  the  successive  statutes  may  somewhat  embarrass  us  in  coming  to 
a  safe  conclusion  as  to  the  real  meaning  of  the  legislature. 

One  great  object  was  to  prevent  improper  appeals  to  this  House.  With  this  view  the  48  Geo. 
III.  c.  151,  §  15,  prohibited  such  appeals  from  interlocutory  judgments,  with  certain  exceptions, 
or  from  interlocutors  or  decrees  of  Lords  Ordinary,  which  have  not  been  reviewed  by  the  Judges 
of  the  division  to  which  such  Lords  Ordinary  belong. 

The  55  Geo.  in.  c.  42,  extended  trial  by  jury  to  civil  causes  in  Scotland,  and  in  that  statute 
we  shall  find  the  principal  provisions  upon  which  the  first  question  depends,  in  some  respects 
modified  by  later  enactments.  After  authorizing  the  Court  of  Session  to  direct  issues,  it  prohibits 
an  appeal  to  this  House  against  any  interlocutor  granting  or  refusing  a  trial  by  jury — (§  4.)  It 
then  prohibits  an  appeal  to  this  House  against  any  interlocutor  granting  or  refusing  a  new  trial. 
But  it  authorizes  any  party,  dissatisfied  with  the  verdict  of  a  jury  on  the  trial  of  issues,  to  apply 
to  the  Court  of  Session  for  a  new  trial  "on  the  ground  of  misdirection  of  the  Judge,  or  of  the 
undue  admission  or  rejection  of  evidence,  or  of  excessive  damages,  or  of  res  noviter  veniens  ad 
noiitiamy  or  for  any  such  other  cause  as  is  essential  to  the  justice  of  the  case."  An  ample 
jurisdiction  is  therefore  provided  for  the  granting  of  new  trials,  although  the  appellate  jurisdiction 
of  this  House  is  carefully  excluded. 

The  act  then  provides,  that  exception  may  be  taken,  "at  the  trial  of  any  issue  to  the  opinion 
and  direction  of  the  Judge,  either  as  to  the  competency  of  witnesses,  the  admissibility  of  evidence, 
or  other  matter  of  law  arising  at  the  trial.'*  But  the  act  gives  to  the  party  against  whom  an 
interlocutor  shall  be  pronounced  on  the  matter  of  the  exception,  power  to  appeal  from  such 
interlocutor  to  this  House,  and  directs  the  appeal  to  be  heard  within  a  short  time — (§  7).  But  if 
"  a  new  trial  shall  not  be  applied  for,  or  shall  be  refused,  or  if  the  exception  to  the  direction  of 
the  Judge  shall  be  disallowed,  the  verdict  shall  be  final  and  conclusive  as  to  the  fact  or  facts 
found  by  the  jury,"  and  shall  be  so  taken  by  the  Court  of  Session  in  pronouncing  their  judgment, 
and  shall  not  be  liable  to  be  questioned  anywhere.  This  is  the  provision  of  §  8,  with  a  proviso 
in  §  9,  "  that  in  all  cases  wherein  the  Court  shall  pronounce  a  judgment  in  point  of  law  as 
applicable  to  or  arising  out  of  the  finding  by  the  verdict,  the  party  dissatisfied  with  the  judgment 
in  point  of  law  may  bring  the  same  under  review  by  appeal  to  this  House."  And  this  House, 
in  appeals  from  the  Court  of  Session,  is  authorized  to  direct  issues — (§  19);  and  it  was  provided 
that  reports  should  be  made  to  parliament  of  the  issues  directed,  and  of  those  tried.  But  that 
was  afterwards  repealed. 

Now  te  stop  here  for  a  moment.  There  can  be  no  appeal  to  this  House  against  an  order 
granting  or  refusing  a  trial  by  jury  of  an  issue,  or  against  an  order  granting  or  refusing  a  new 
triaL  Neither  can  there  be  any  such  appeal  as  to  the  facts  found  by  a  jury  where  a  new  trial 
has  not  been  applied  for,  or  has  been  refused,  for  in  either  case  the  verdict  is  made  final  and 
conclusive  as  to  the  facts,  and  is  not  liable  to  be  questioned  anywhere,  and  therefore  not  in  this 
House.  But  as  to  matters  of  law  the  rule  is  otherwise,  for  if  exception  be  taken  to  the  ruling  of 
the  Judge  in  any  matter  of  law,  a  party  may  appeal  to  this  House  against  an  interlocutor 
pronounced  on  this  exception.  So  an  appeal  to  this  House  will  lie  where  the  Court  pronounces  a 
judgment  in  point  of  law  as  applicable  to,  or  arising  out  of,  the  finding  by  the  verdict.  The  difference 
between  matters  of  fact  and  matters  of  law  is  distinctly  marked  throughout  the  act.  This  act, 
by  a  later  act  to  which  I  am  about  to  refer,  was  continued  in  force  in  all  respects,  excepting  so 
far  as  the  same  was  thereby  altered  or  repealed.— (59  Geo.  ill.  c.  35,  §  34.) 

This  brings  us  to  the  act  59  Geo.  in.  c.  35.  I  do  not  refer  to  the  2nd  section,  which  was 
subsequently  repealed.  But  the  Lord  Ordinary,  by  §  3,  might  order  a  cause  to  be  remitted  to  the 
Jury  Court,  either  with  or  without  a  reservation  of  the  alleged  question  of  law,  and  his  interlocutor 
was  not  to  be  the  subject  of  appeal  to  this  House;  and  by  §  15  there  can  be  no  such  appeal 
against  any  interlocutor  of  the  Divisions  or  the  Lords  Ordinary,  or  the  Judge  of  the  Admiralty, 
directing  a  trial  by  jury.  And  by  §§  16  and  17,  where  there  were  general  verdicts,  the  motions 
for  a  new  trial  were  to  be  made  in  the  Jury  Court,  and  the  order  for  granting  or  refusing  a  new 
trial  was  to  be  final,  and  not  the  subject  of  appeal  to  this  House.  If  the  motion  for  setting  aside 
the  verdict  were  founded  on  the  miscarriage  of  the  Judge  in  matter  of  law,  or  on  undue  admission 
or  rejection  of  evidence,  a  bill  of  exceptions  might  be  tendered,  to  be  regulated  by  the  directions 
in  55  Geo.  in.  c.  42.    The  motions  for  a  new  trial  on  a  special  verdict,  or  special  findings,  were 
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to  be  made  in  the  Court  of  Session,  as  directed  by  the  same  act,  and  the  interlocutors  to  be 

f  renounced  on  such  motions  were  to  be  final,  and  not  subject  to  an  appeal  to  this  House.  By 
1 8,  in  special  verdicts,  and  all  cases  where  the  verdict  contains  any  special  findings  which  may 
require  the  judgment  of  the  Court  of  Session  on  the  law,  the  verdict,  with  the  process,  is  to  be 
returned  to  the  Court  of  Session,  in  order  that  the  Court  may  pronounce  decree  in  the  cause. 

All  these  provisions  are  consistent  with  those  to  which  I  have  referred  in  the  55  Geo.  III.  c  42, 
and,  as  I  have  already  observed,  the  later  act  saves  and  continues  the  operation  of  the  55  Geo. 
III.  so  far  as  it  is  not  altered  or  repealed. 

These  acts  were  followed  by  the  6  Geo.  iv.  c.  1 20,  for  the  better  regulating  the  forms  of 
process.  By  §  15  the  Lord  Ordinary  might  remit  the  whole  cause  to  the  Jury  Court,  or  send 
to  it  particular  issues  to  ascertain  disputed  matters  of  fact,  and  his  order,  in  so  far  as  it  tbiu 
remits  a  cause,  is  made  final.  Decrees  or  orders  of  the  Court  of  Session  are  made  final,  and 
not  subject  to  appeal  to  this  House,  unless  the  petition  of  appeal  is  lodged  within  a  period 
limited  (§  25).  By  the  33rd  section — Firsts  Parties  may  admit  the  facts,  and  the  law  is  to  be 
determined  by  the  Lord  Ordinary.  Secondly^  The  parties  may  require  a  question  of  law  or 
relevancy  to  be  determined  before  trial,  and  the  Judge  may  remit  the  question  to  the  Lord 
Ordinary  for  the  decision  thereof.  Thirdly^  Either  party  may  require  such  a  preliminary  questioo 
of  law  or  relevancy  to  be  decided,  and  the  Court  to  decide  upon  his  claim.  Fourthly^  When  tbe 
cause  shall  be  remitted  to  the  Court  of  Session  for  their  opinion  on  a  previous  question  of  law, 
the  Court  of  Session  shall  determine  the  same,  and  the  determination  of  such  previous  question 
of  law  or  relevancy  shall  not  be  open  to  appeal  to  this  House,  "  without  leave  expressly  granted, 
reserving  the  full  effect  of  the  objection  to  the  decision  in  any  appeal  to  be  finally  ta^en.'^  So  tbat 
ultimately  the  right  of  appeal  to  this  House  is  reserved  upon  questions  of  law  or  relevancy* 
Some  provisions  as  to  issues  are  subsequently  repealed,  but  they  do  not  touch  the  question  which 
we  are  called  upon  to  decide. 

The  40th  section  throws  further  light  upon  the  intention  of  the  legislature,  although  I  am  not 
sure  that  I  understand  the  meaning  of  the  concluding  clause  in  it.  This  section  provides,  tbat 
the  Court  of  Session,  in  reviewing  judgments  of  Inferior  Courts  proceeding  on  proof,  shall 
''distinctly  specify  in  their  interlocutor  the  several  facts  material  to  the  case,  which  they  find  to 
be  established  by  the  proof,  and  express  how  far  their  judgment  proceeds  on  the  matter  of  fact 
so  found,  or  on  matter  of  law,  and  the  several  points  of  law  which  they  mean  to  decide,  and  the 
judgment  on  the  cause  thus  pronounced"  is  to  be  subject  to  appeal  to  this  House,  ''in  so  far 
only  as  the  same  depends  on,  or  is  affected  by,  matter  of  law,  but  shall,  in  so  far  as  relates  to  the 
facts,  be  held  to  have  the  force  and  effect  of  a  special  verdict  of  a  jury,  finally  and  conclusively 
fixing  the  several  facts  specified  in  the  interlocutor.'* 

It  appears  to  me  that  this  last  act  is  consistent  with  the  others,  and  does  not  repeal  those 
previous  provisions  which,  as  to  appeals  to  this  House,  distinguished  between  matters  of  fact  and 
matters  of  law. 

The  same  distinction  appears  to  me  to  run  through  the  later  act.  The  i  Will.  iv.  c.  69,  which 
united  jury  trial  in  civil  cases  with  the  ordinary  jurisdiction  of  the  Court  of  Session,  then  followed. 
It  enacts,  that  "  all  proceedings  for  the  correction  of  errors  or  injustice  alleged  to  have  been 
committed  in  the  trial  of  a  cause,  and  all  questions  reserved  for  decision  after  trial,  and  all 
questions  relating  to  the  application  of  the  verdict,"  shall  proceed  before  the  Division  to  which 
the  cause  belongs— {§  7).  And  it  enacts,  that  all  the  provisions  of  the  former  acts  then  in  force, 
so  far  as  not  inconsistent  with  the  present  act,  shall  be  continued,  and  remain  in  force  until 
altered  by  parliament — (§  16). 

The  I  and  2  Vict  c.  118,  does  not  appear  to  me  to  have  any  bearing  on  this  case. 

The  last  act  on  this  subject  is  the  13  and  14  Vict.  c.  36.  It  recites  the  previous  acts,  and  the 
expediency,  in  some  respects,  of  altering  and  amending  some  of  their  provisions  and  enactments. 
It  provides  for  the  adjustment  of  issues  in  a  manner  conformable  to  the  present  procedure — (§  38^ 
The  Lord  Ordinary  is  empowered  to  try  issues  with  the  consent  of  parties,  without  a  jury,  and 
in  his  interlocutor  he  is  to  state  specifically  what  he  finds  in  point  of  fact— (9  46).  And  it  is  then 
enacted,  that  unless  such  findings  in  point  of  fact  by  the  Lord  Ordinary  proceeded  on  some 
erroneous  view  of  the  law  as  to  competency  of  evidence  or  otherwise,  such  finding  in  fact  shall 
be  final.  But  either  party  may  raise,  on  a  reclaiming  note  to  the  Inner  House,  any  question  of 
law  which  may  be  relevantly  raised  upon  the  evidence,  provided  that  any  appeal  to  this  House 
against  any  interlocutor  pronounced  Dy  the  Inner  House  on  any  such  question  of  law  shall  be 
subject  to  the  same  regulations,  and  entitled  to  the  same  privileges,  in  all  respects,  as  appeals 
against  interlocutors  or  judgments  upon  bills  of  exceptions  were  then  subject  and  entitled  to— 

(§  47). 

We  cannot  fail  to  observe  that  the  distinction  between  matters  of  fact  and  matters  of  law  is 
still  preserved  and  enforced,  and  that  the  last  act  assumes,  that  the  provisions  of  the  former  acts, 
in  that  respect,  remained  still  operative.  Finally,  it  enacts  that  the  previous  acts  shall  be  repealed, 
in  so  far  only  as  they  may  be  in  any  respect  inconsistent  or  at  variance  with  the  provisions  of 
this  act— <§  56). 
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Now,  to  apply  this  statute  law  to  the  case  before  the  House.  The  Moi^ns  claim  the  property 
as  first  cousins  of  the  deceased.  The  parties  opposed  to  them  aver,  that  they  were  not  in  any 
way  related  to  the  deceased.  The  questions  to  be  tried  by  the  jury,  were — i.  Whether  Alexander 
was  the  heir  of  the  deceased ;  and  2.  Whether  Alexander  and  James  were  his  next  of  kin.  The 
jury  found  against  their  claims,  and  the  Court  of  Session,  applying  this  verdict,  repelled  the 
pursuers'  claim. 

It  is  said  that  this  is  a  decision  of  the  law.  No  doubt  every  decree  or  judgment  is  such.  But 
is  this  a  decision  on  "a  point  of  law/'  as  contradistinguished  from  "a  matter  of  fact,"  which 
will  justify  an  appeal  to  this  House?  It  is  simply  a  question  of  fact  whether  the  Morgans  were 
heir  and  next  of  kin ;  and  that  was  to  be  found  by  the  jury.  All  that  the  Court  could  do  was  to 
apply  the  verdict,  that  is,  to  act  upon  the  fact  as  found.  It  was  no  ''point  of  law,"  but  it  simply 
put  out  of  Court  parties  who  did  not  fill  the  characters  on  which  the  claim  depended. 

To  hold  otherwise  would  be  to  repeal  the  distinction  established  by  the  statutes  between 
matters  of  law  and  matters  of  fact.  For  if  this  is  a  matter  of  law  —  a  point  of  law — every 
interlocutor  following  a  verdict  must  eoually  be  so,  and  there  would  be  no  distinction  between 
matter  of  law  and  matter  of  fact.  If  tne  legislature  had  intended  what  the  appellants  contend 
for,  the  acts  of  parliament,  instead  of  drawing  a  clear  distinction  between  matters  of  fact  and 
matters  of  law,  as  regards  appeals  to  this  House,  would,  after  prohibiting  appeals  to  this 
House,  as  at  present,  from  interlocutors  refusing  or  directing  an  original  or  a  new  trial  of 
issues,  have  proceeded  to  declare,  that  whenever  a  verdict  was  applied  by  an  interlocutor, 
whether  involving  matters  of  fact  only,  or  matters  of  law  only,  or  both,  an  appeal  should  lie  to 
this  House.  But  the  contrary  is  intended  and  clearly  expressed.  All  that  this  House  could 
now  do  would  be  to  direct  a  new  trial,  (and  I  understand  my  noble  and  learned  friend  to 
contend  that  your  Lordships  should  direct  a  new  trial,)  and,  as  I  shall  presently  shew,  upon 
mere  forms,  for  we  are  altogether  uninformed  upon  the  merits  of  the  case.  The  appellants 
raise  objections  of  form,  but  none  of  substance,  and  some  of  those  your  Lordships  disposed 
of  immediately  after  the  close  of  the  argument  at  the  bar.  The  appellants  do  not  allege  that  the 
verdict  was  contrary  to  evidence,  or  that  there  was  a  misdirection  of  the  Judge,  or  the  like.  No 
special  ground  of  appeal  is  stated  in  the  petition  of  appeal.  But  in  the  reasons  for  their  appeal 
they  ask  for  new  issues  and  a  new  trial.  Now,  they  themselves  prepared  issues,  which  issues 
were  approved  of  by  the  Court,  and  by  their  opponents.  These  issues  were  tried,  and  none 
more  appropriate  could  be  framed.  I  do  not  Imow  upon  what  grounds  the  issues  have  been 
objected  to  as  imperfect.  I  think  the  issues  were  as  perfect  as  any  two  issues  could  be,  and 
perfectly  distinct.  It  is  perfectly  wild  to  talk  of  finding  fault  with  these  issues  as  against 
the  appellants,  for  they  are  the  issues  of  the  appellants  framed  by  themselves  after  deliberation, 
and  adopted  by  the  Court  because  they  framed  them.  And  nobody  ever  found  fault  with  them. 
And  nobody  at  this  moment  can  frame  issues  more  pertinent  and  proper  for  the  trial  of  the 
question  between  the  parties.  I  am  perfectly  at  a  loss  to  conceive  what  the  objection  is  to  the 
issues. 

A  new  trial  they  cannot  seek  on  appeal,  and  yet  a  new  trial,  according  to  what  your  Lordships 
decide,  they  will  have  on  appeal  They  let  the  time  pass  in  the  Court  below  for  an  application 
for  a  new  trial  If  they  had  been  in  time,  and  had  been  refused  a  new  trial,  they  could  not 
have  appealed  to  this  House  against  the  order.  Can  they  be  in  a  better  position  by  not  applying 
for  a  new  trial  ? 

But  all  this  is  settled,  as  we  have  seen,  by  55  Geo.  III.  c.  42.  The  claimants  might,  "  for  any 
cause  essential  to  the  justice  of  the  case,''  have  applied  to  the  Court  of  Session  for  a  new  trial. 
I  understood  my  noble  and  learned  friend  who  spoke  last  expressly  to  admit,  that  they  might 
have  applied  for  a  new  trial ;  therefore,  upon  that  point,  we  are  agreed.  And  so,  clearly,  they 
might.  No  man  can  doubt  it.  They  might,  then,  at  the  trial  have  tendered  a  bill  of  exceptions 
to  any  direction  of  the  Judge  in  matter  of  law,  and  then  against  any  interlocutor  pronounced  on 
the  exception  they  might  have  appealed  to  this  House.  The  statute,  however,  expressly  provides, 
that  if  in  this  case  a  new  trial  shall  not  be  applied  for,  the  verdict  shall  be  final  and  conclusive 
as  to  the  facts  found  by  the  jury,  and  shall  be  so  taken  by  the  Court  of  Session  in  pronouncing 
their  judgment,  and  shall  not  be  liable  to  be  questioned  anywhere.  That  is  the  express  provision 
of  the  statute.  Of  course,  therefore,  the  facts  cannot  be  questioned  here.  As  the  claimants 
were  found  not  to  be  heir  and  next  of  kin,  the  Court  of  Session  were  bound  to  repel  their  claim. 
The  order  followed  of  course.  There  was  nothing  for  the  Court  to  decide — certainly  not  any 
point  of  law.  If  the  Court  had  pronounced  a  judgment  in  point  of  law,  as  applicable  to,  or 
arising  out  of,  the  finding  by  the  verdict,  then,  by  the  express  provision  in  the  statute,  the 
claimants  might  have  appealed  to  this  House,  and,  of  course,  the  facts  found  might  have  raised 
a  question  of  law  to  be  decided  by  the  Court. 

In  Cleland  v.  Weir^  6  Bell's  Ap.  402,  which  is  a  considerable  authority  for  the  respondents,  it 
was  treated  as  clear,  that  as  no  motion  had  been  made  in  the  Court  below  for  a  new  trial,  the 
verdict  stood,  and  the  facts  there  found  must  be  considered  as  having  been  established ;  and 
the  only  point  which  this  House  considered  open  was,  whether  the  facts  found  by  the  verdict  of 
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the  jury,  established,  in  point  of  law,  that  the  party  was  wrongfully  in  possession  of  the  property. 
In  the  present  case  an  appeal  would  be  an  absurdity ;  for,  as  the  facts  are  conclusively  found, 
and  as  the  facts  constitute  the  whole  case,  there  is  nothing  left  to  argue  upon  or  to  decide.  This 
House  must,  as  of  course,  dismiss  the  appeal,  with  Cbsts. 

The  appellants  relied  upon  Irvine  v.  Kirkpatrick^  7  Bell's  Ap.  86,  but  it  was  there  distinctly 
laid  down,  that  this  House  had  not  anything  to  do  with  the  question  as  to  how  the  Court  thought 
fit  to  deal  with  the  case,  first,  in  ordering  the  trial ;  and  next,  on  the  motion  for  a  new  trial.  VVc 
were  confined  to  the  judgment  finally  pronounced  setting  the  deeds  aside.  There  the  judgment 
acting  on  the  verdict  did  raise  serious  questions  of  law  or  relevancy.  But,  of  course,  this  House 
has  not  permitted  an  appeal  from  interlocutors  directing  a  trial  by  jury,  or  granting  a  new  trial, 
as  appears  from  the  note  to  Balfour  v.  Lyle^  2  Sh.  &  M*L.  12. 

I  do  not  think  that  any  authority  was  quoted,  which  would  sustain  the  appellants'  case.  A 
satisfactory  explanation  was,  I  think,  given  at  the  bar,  by  the  Dean  of  Faculty,  of  Galbreaiks 
case, 

I  have  hitherto  assumed  that  the  finding  of  the  jury  was  against  the  appellants.  But  it  is 
objected,  that  it  is  vague  and  inoperative,  because  it  finds  that  the  case  of  the  pursuers  is  not 
proven.  I  shall  presently  consider  whether  that  objection  is  well  founded,  but  I  will  now  assutoe 
that  the  verdict  is  vague  and  uncertain.  Still,  my  Lords,  in  my  opinion,  no  appeal  to  this  House 
lies  in  this  case,  for  the  appellants'  only  possible  remedy  was  a  new  trial.  Clearly  they  might 
have  applied  for  anew  trial  in  the  Court  below  on  this  very  ground  of  vagueness  and  uncertainty 
(and  so,  indeed,  my  noble  and  learned  friend  who  spoke  last  expressly  stated) ;  for  if  the 
verdict  was  vague  and  uncertain,  that  was  manifestly  *'a  ground  or  cause  essential  to  the  justice 
of  the  case,"  and  therefore  sufficient  to  authorize  an  applicatibn  under  the  statute  for  a  nev 
trial,  and  the  parties  could  not  abandon  the  right  conferred  on  them  by  the  statute  and  come 
to  this  House,  whose  jurisdiction  in  such  a  case  is,  as  it  appears  to  me,  excluded. 

If  I  am  mistaken  in  all  these  views,  still  it  remains  to  inquire,  whether  the  verdict  is  open  to 
the  objections  made  to  it,  and  I  think  that  it  is  not.  It  should  be  borne  in  mind  that  the  Court 
of  Session  is  a  Court  of  law  and  equity.  The  inquiry  in  this  case  before  the  jury  was  to  satisfy 
the  mind  of  the  Court,  and  if  that  purpose  was  accomplished  the  object  was  effected. 

The  process  in  Scotland  was  an  action  of  multtplepoinding  for  the  distribution  of  the  estate  of 
John  Morgan,  deceased.  There  were  various  claimants  ;  they  were  directed  to  prepare  and 
lodge  in  process  such  issues  as  they  considered  proper  to  try  the  question.  The  issues  proposed 
by  Alexander  and  James  Morgan,  which,  they  state,  were  originally  given  in  in  the  name  of 
James  Morgan  alone,  were,  first,  whether  Alexander  was  heir  to  John  Morgan  ;  and,  secondly, 
whether  James  was,  along  with  Alexander,  next  of  kin  of  John  Morgan.  Of  course  the  original 
questions  must  have  been  confined  to  James,  then  the  sole  claimant  under  this  dtle.  To  these 
issues  no  objection  was  raised,  and  the  record  was  closed.  Alexander,  who  was  supposed  to  be 
dead,  then  came  forward  and  claimed  as  elder  brother  of  James,  and  as  the  brothers  were  agreed 
as  to  their  respective  rights,  instead  of  Alexander  making  a  separate  claim,  so  as  to  render  it 
necessary  to  make  a  new  record,  he  adopted  the  proceedings  of  James,  and  accordingly 
Alexander  and  James  lodged  a  minute,  in  which  their  respective  claims  were  set  forth  as  heir 
and  next  of  kin.  And  Alexander  adopted  the  proceedings  of  James  with  that  explanation,  and 
James  restricted  his  claim  to  one  for  the  personal  estate.  This  minute  was  acted  upon  by  the 
Lord  Ordinary,  and  the  record  was  finally  closed.  The  Lord  Ordinary  postponed  the  con- 
sideration of  the  issues  until  the  proceedings  for  trying  the  propinquity  of  Alexander  were  further 
advanced.  Alexander  and  James  presented  a  reclaiming  note  against  this  delay,  in  which  they 
introduced  an  expression  which  has  since  led  to  some  difficulty.  They  prayed  the  Court  of 
Session  to  "adjust  the  issues  and  give  all  other  necessary  directions  for  trying  the  causes- 
treating  their  claim,  as  it  really  was,  as  one  common  subject.  The  Inner  House  accordingly 
approved  of  the  issues  as  then  adjusted,  and  appointed  them  to  be  the  issues  "  for  trying  the 
cause  of  the  said  Alexander  and  James  Morgan,'*  thus  adopting  the  very  expression  of  those 
parties.  The  interlocutor  authenticating  the  issues  was  headed,  **  Issues  for  Alexander  Morgan? 
&c.,  and  for  James  Morgan,  &c.,  pursuers  of  the  same."  The  jury,  after  a  trial  of  the  issues, 
which  lasted  four  days,  before  the  Lord  Justice  Clerk,  found  that  "  the  case  of  the  pursuers  is 
not  proven.'*  Instead  of  applying  for  a  new  trial  they  allowed  the  time  to  elapse,  and  then 
moved  the  Court  to  set  aside  or  discharge  the  verdict,  or  to  refuse  to  apply  it  or  to  arrest  judg- 
ment This  was  simply  an  attempt  to  do  indirectly  what  an  Act  of  Sederunt  prevented  themfrojn 
doing  directly,  viz.,  to  apply  for  a  new  trial.  For  if  the  Court  set  aside  or  discharged  Ae 
verdict,  or  refused  to  apply  it,  or  arrested  judgment,  a  new  trial  must  necessarily  have  followed. 
The  only  object  of  the  order  asked  was  to  render  a  new  trial  necessary.  The  appellants  having 
failed  to  establish  their  alleged  descent  during  a  four  days'  trial,  could  ask  nothing  more  than  a 
new  trial,  and  if  they  could  not  obtain  that,  the  order  which  they  actually  prayed  for  would  if  granted 
have  been  of  no  use  to  them.  The  Court  applied  the  verdict,  and  repelled  the  claim  of  Alexander 
and  James,  and  decerned,  and  thereupon  the  present  appeal  was  presented. 

The  main  objections  to  the  proceedings  were,  as  I  have  already  observed,  overruled  hy  y^ 
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Lordships  at  the  close  of  the  argument.  The  appellants  in  their  appeal  case  say  a  further  point 
is — ^what  is  the  meaning,  nature,  and  effect  of  the  verdict  ?  It  was  argued,  that  the  verdict  was 
vague  and  uncertain,  as  it  was  a  verdict  of  ''  not  proven,"  and  not  a  direct  plain  answer  to  the 
question.  In  answer  to  this  objection  it  was  shewn  by  many  cases,  that  even  in  civil  cases  a 
verdict  of  "not  proven''  was  frequently  returned,  and  was  perfectly  understood;  and  the 
authorities  shewed,  that  it  is  not  necessary  that  the  verdict  should  be  plain  "yes"  or  **no,**  or 
finding  the  negative  or  affirmative  in  the  words  of  the  issue. 

I  have  already  explained  to  your  Lordships  that  the  verdict  was  to*  inform  the  conscience  of 
the  Court.  They  must,  of  course,  as  a  Court  of  Law,  apply  the  verdict.  But  in  granting  or 
refusing  a  new  trial,  theyliave  not  only  to  consider  the  abstract  propriety  of  granting  a  new  trial, 
but,  having  the  whole  case  before  them,  they  are  enabled  to  judge  how  far  a  new  trial  is  requisite, 
in  order  to  enable  them  to  decide  in  the  process,  which  of  the  claimants  are  really  entitled  to  the 
property. 

Now  the  Judges  of  the  Court,  who  understand  Scotch  law  and  practice  better  than  I  can  pre- 
tend to  do,  entertained  no  doubt  about  the  import  of  the  words  "not  proven.*'  The  Lord 
Justice  Clerk,  who  tried  the  issues,  was  of  opinion  that  the  jury  did  what  was  quite  right,  and 
returned  a  verdict  which  met  the  issues,  for  they  "  find  the  case  for  the  pursuers  not  proven." 
He  did  not  see  how  the  Court  could  look  at  the  verdict  otherwise  than  as  having  upset  the  claim 
of  the  pursuers  as  made.  Observations  were  made  at  the  bar  upon  the  opinion  of  the  Lord 
Justice  Clerk,  which  I  do  not  think  well  founded.  Lord  Cockburn  thought  that  in  the  issues  and 
verdict  they  had  a  distinct  question  put  and  answer  given.  The  jury  did  not  think  that  the 
parties  were  the  next  of  kin,  and  they  nright  express  the  fact  in  any  plain  language — in  any 
suitable  intelligible  language  they  thought  proper.  Well,  they  find  the  case  for  the  pursuers 
"  not  proven."  What  better  language  than  this  could  have  been  employed  he  did  not  know — 
there  was  no  ambiguity  whatever — a  plain  suitable  answer  was  given  to  a  simple  question.  The 
predominating  feeling  in  his  mind  had  been  that  of  wonder,  on  what  principle  the  pursuers  could 
reasonably  resist  the  application  of  the  verdict.  Lord  Murray  concurred,  and  Lord  Wood  agreed 
with  Lord  Cockburn,  that  a  more  appropriate  answer  to  the  issues  could  not  be ;  indeed,  so 
appropriate  an  answer  he  did  not  see.  The  only  thing  in  the  issues  was  the  case  of  the  pursuers, 
and  the  jury  have  found  it  not  proved.     It  was  as  plain  a  case  as  could  be. 

After  these  opinions  it  is  not  to  be  expected,  that  your  Lordships  should  profess  to  understand 
the  verdict  better  than  the  Scotch  Judges,  or  rather  not  to  understand  it,  on  account  of  its  alleged 
vagueness  and  uncertainty. 

But  then  it  was  objected,  that  the  verdict  was  bad,  as  it  was  not  a  distinct  finding  on  each  issue, 
but  was,  that  "the  case  of  the  pursuers  was  not  proven ;  *'  for  it  might  be,  that  they  thought  that 
one  issue  was  not  proved  although  the  other  was,  and  thus  the  whole  case  would  not  be  proved 
although  a  portion  of  it  was.  Now  this  objection,  in  my  opinion,  is  wholly  untenable.  One  of 
the  learned  Judges  below  thought,  that  the  jury  had  intended  to  follow  the  terms  of  the  clerk  who 
made  up  the  issue  papers,  and  who  used  the  expression  "  the  cause,"  and  he  thought  "  the  case  " 
a  better  expression.  They,  no  doubt,  are  synonymous,  but,  as  I  have  already  pointed  out,  the 
expression  is  applicable  to  the  whole  claim.  The  expression  "the  cause,"  was  introduced  into 
the  record  by  the  appellants  themselves,  and  they  should  not  complain  of  the  jury  for  using  in 
effect  the  same  terms. 

We  have  still  to  consider  whether  the  objection  is  well  founded.  I  am  clearly  of  opinion  that 
it  is  not.  The  issues  furnished  by  the  appellants,  and  ordered  by  the  Court,  and  which  the 
appellants  undertook  to  prove  in  the  affirmative,  must,  I  think,  be  treated  as  their  case  put  to 
the  jury,  just  as  much  as  if  the  issues  had  been  directed  in  the  English  form.  The  case  of  the 
appellants  was,  in  truth,  one  issue.  Although  as  between  themselves,  for  the  sake  of  form,  it 
"was  divided  into  two,  as  between  them  and  their  opponents  there  was  but  one  question — did 
they  belong  to  the  pedigree  ?  which  was  denied  They  were  sons  of  the  same  father,  which  was 
not  disputed,  and  they  were  agreed  which  was  the  elder  of  the  two.  If  one  were  entitled  as  heir, 
the  two  were  entitled  as  the  next  of  kin.  If  the  two  were  entitled  as  the  next  of  kin,  the  elder 
was  entitled  as  heir.  The  sole  question  was — whether  their  father  filled  the  character  which 
they  represented?  It  was  not  a  question  who  might  be  heir  and  next  of  kin  under  other 
circumstances,  but  taking  their  claim  to  be  as  they  set  it  forth  on  the  record,  and  under- 
took to  prove  it,  and  went  to  the  jury  upon  it,  there  was  in  substance  but  one  question. 
If  their  claim  was  made  out,  they  excluded  all  the  other  claimants  :  and  this,  of  course,  was 
the  reason,  why  they  were  compelled  to  try  their  right  before  any  of  the  other  parties.  They 
themselves,  as  I  have  shewn,  treated  their  claims  as  one.  Originally  the  record  was  closed  as 
upon  the  single  claim  of  James  as  heir  and  next  of  kin.  When  Alexander  was  allowed  to  adopt 
the  proceedings,  the  real  question  to  be  tried  was  not  varied  ;  and  so  the  appellants  thought,  for 
they  asked  and  obtained  leave  for  the  immediate  trial  of  the  issues  in  the  cause. 

Upon  the  whole  case,  I  think  it  clear  that  the  verdict  was  free  from  ambiguity.  It  is  not  now 
a  question,  which  was  elaborately,  but  unnecessarily,  I  think,  argued  at  the  bar,  whether  the 
jury  could  look  beyond  the  issues,  because  your  Lordships,  like  the  Court  of  Session  when  they 
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applied  the  verdict,  have  the  whole  case  before  you.  It  is  reduced  to  a  question  of  form.  It  is 
not  one  of  substance.  The  appellants  do  not  complain  of  any  admission  of  improper  evidence, 
or  rejection  of  proper  evidence,  or  of  any  misdirection  of  the  Judge,  nor  do  they  aUege  that  they 
have  any  further  evidence,  to  establish  their  claim,  or  that  they  now  claim  in  any  other  character. 
The  effect  of  a  reversal  of  the  interlocutors  would  be  to  set  aside  all  the  proceedings  in  the  Court 
below,  and,  without  a  shadow  of  merits,  to  allow  the  appellants  to  begin  again,  or,  in  other  words, 
to  permit  a  new  trial ;  and,  indeed,  my  noble  and  learned  friend  on  the  woolsack  has  proposed 
to  direct  the  Court  of  Session  to  order  a  new  trial  This  appears  to  me  contrary  to  the  cxprc^ 
provisions  of  the  Scotch  Judicature  Acts*  and  to  be  rather  an  act  of  legislation,  and  it  cannot  £ul 
to  embarrass  the  Scotch  Judges  in  the  administration  of  justice. 

I  ought,  perhaps,  to  notice  the  last  ground  of  appeal,  which  referred  to  expenses.  They  do 
not  constitute  a  sufficient  ground  of  appeal,  but  they  appear  to  be  very  large,  and  they  were 
much  increased  by  the  different  classes  of  defenders,  whom  the  Court  allowed  to  oppose  the 
pursuers.  This,  clearly,  was  not  necessary  ;  and  I  do  trust  that  the  Court  of  Session  will  in 
future  cases  avoid  a  practice  which  is  an  abuse,  and  tends  to  the  unnecessary  increase  of  the 
expenses  of  litigation. 

I  must  necessarily  say  "not  content"  to  the  motion  of  my  noble  and  learned  friend  in  this 
case.  I  never  was  more  clearly  of  opinion  upon  anything  in  my  life  than  I  am  in  this  case,  that 
these  interlocutors  ought  to  be  affirmed. 

Solicitor-GeneraL — My  Lords,  before  the  question  is  put,  will  your  Lordships  pardon  me  for  a 
moment  in  suggesting,  that  all  that  your  Lordships  will  do  will  be  to  reverse  the  interlocutor 
applying  the  verdict,  and  remit  the  cause,  and  that  you  will  not  say  anything  at  all  about  a  ner 
trial. 

Lord  Chancellor. — I  will  state  what  I  propose  to  do.  The  appeal  is  against  17  interlo- 
cutors. I  do  not  propose,  that  there  shall  be  any  reversal  except  upon  the  two  last — the  one 
applying  the  verdict,  and  the  other,  consequential  upon  it,  directing  the  taxation  of  costs.  Wbat 
1  propose  to  do  would  be  to  declare,  that  the  verdict  is  uncertain,  inasmuch  as  it  does  not  shew 
whether  the  jury  thought  that  the  pursuers  had  failed  in  proving  both  the  issues,  or  only  one  01 
them,  and  that  there  must  be  a  new  trial ;  and  with  this  declaration  to  reverse  the  interlocutor  of 
23d  November  1853,  and  of  15th  February  1854,  and  remit  the  case  to  the  Court  of  Session. 

Solicitor-General. — My  Lords,  with  great  submission  I  would  suggest  to  your  Lordships  that 
that  would  not  be  the  form,  because,  with  regard  to  directing  a  new  trial,  or  making  any 
declaration  respecting  it,  I  apprehend  that  that  would  not  fall  within  the  province  of  this  Hoose, 
but  that  we  should  adopt  the  course  which  the  House  directed  in  the  case  of  Marianski^  naniel)^! 
that  we  should  apply  to  the  learned  Judges  below  to  alter  the  entry  of  the  verdict.  That  was 
very  much  considered  by  the  Hot&^  in  MarianskVs  case.  There  the  late  Lord  Chancellor,  Lord 
Truro,  said  that  it  was  a  mere  misentry  of  the  verdict,  and  that  the  course  to  be  followed  in  such 
a  case  was  perfectly  well  known,  namely,  that,  perceiving  the  verdict  to  be  inapplicable  to  the 
issue  from  its  uncertainty  and  ambiguity,  he  referred  the  case  to  the  Judge  who  tried  the  causey 
that  a  verdict  might  be  entered  according  to  the  substance  of  the  actual  finding.  That  case 
came  before  your  Lordships  recently,  the  present  Lord  Chancellor  presiding,  and  that  course 
was  fully  approved,  and  accordingly  the  House  made  an  order  in  conformity  with  it— See 
Marianski  v.  Cairns^  ante,  pp.  146,  416 ;  i  Macq.  Ap.  212,  766  ;  24  Sc.  Jur.  579 ;  26  Sc.  Jur.  635- 

Lord  Chancellor.— I  do  not  mean  to  prejudice  the  case,  and  therefore  I  will  strikeout 
that,  and  declare  that  the  verdict  is  uncertain,  inasmuch  as  it  does  not  shew  whether  the  jui7 
thought  that  the  pursuers  had  failed  in  proving  both  the  issues,  or  only  one  of  them  ;  and  with 
this  declaration  reverse  the  interlocutors  of  23d  November  1853,  and  of  15th  February  1854*  and 
remit  the  case  to  the  Court  of  Session. 

Lord  Advocate, — With  submission,  the  case  of  Marianski  has  no  application  at  all.  Migl*?  * 
suggest,  in  the  first  place,  that  the  Court  should  have  power  to  vary  the  issues,  because  it  is  qo*tc 
plain  that,  if  these  parties,  the  Crockets,  were  to  appear,  the  issues  would  not  be  applicable  to 
their  case  ? 

Lord  Chancellor. — I  see  nothing  wrong  in  the  issues. 

Lord  Advocate. — What  I  mean  is  this,  that  the  Court  should  have  power  to  vary  the  issues,  to 
the  effect  of  enabling  us  to  put  in  the  issue  *'  one  of  the  next  of  kin,"  or  *'  among  the  next  0* 
kin.'' 

Lord  St.  Leonards. — For  that  you  must  apply  to  the  Court  below. 

Lord  Advocate. — One  observation  more.  I  would  suggest  to  your  Lordships,  that  in  thiscasj 
looking  at  the  state  of  the  parties  and  the  fund,  the  costs  might  properly  be  paid  out  of  the  fuodf 
as  in  the  case  of  the  Watsons, 

Lord  St.  Leonards. — Certainly  not.    That  would  only  be  to  encourage  litigation. 

Lord  Chancellor. — ^We  do  not  know  anything  about  the  merits.  The  appeal  as  to  the 
other  interlocutors  will  be  dismissed. 

Lord  Advocate. — Your  Lordships  will  reserve  to  the  Court  below  to  deal  with  the  costs? 

Solicitor-General. — ^That  follows  as  a  matter  of  course.    There  is  no  necessity  for  that 
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Lord  Chancellor. — Everything  is  reversed  since  the  verdict. 

Lord  Brougham. — Consequently  the  interlocutor  giving  costs  in  the  Court  below  is  reversed. 

The  following  was  the  order  of  the  House  of  Lords  made  in  the  case  : — "  Declared,  that  the 
verdict  returned  by  the  jury  on  the  trial  of  the  issues  in  the  pleadings  mentioned  is  uncertain, 
inasmuch  as  it  does  not  shew  whether  the  jury  considered  that  the  pursuers  (appellants)  had 
failed  in  proving  both  the  issues,  or  only  m  proving  one  of  them  :  And  it  is  ordered  and 
adjudged,  that  the  said  interlocutors  of  23d  November  1853  and  15th  February  1854,  complained 
of  in  the  said  appeal,  be,  and  the  same  are  hereby  reversed:  And  it  is  further  ordered  and 
adjudged,  that,  as  respects  the  remainder  of  the  interlocutors  appealed  against,  the  said  petition 
and  appeal  be,  and  is  hereby  dismissed  this  House  :  And  it  is  further  ordered,  that  with  this 
declaration  the  cause  be  remitted  back  to  the  Court  of  Session  in  Scotland,  to  do  therein  as  shall 
be  just,  and  consistent  with  this  declzOration  and  judgment.*' 

Appellants  Agents^  Shand  and  Farquhar,  W.S. — Respondents'  Agents^  Webster  and  Renny, 
W.S.,  and  Adam  and  Kirk,  W.S. 


AUGUST  13,  1855. 

The  Blair  Iron  Co.,  Appellants,  v,  Alexander  Alison,  Respondtnt. 

Bill  of  Exchange — Liquid  ground  of  Debt — Compensation — Authority  of  Manager  to  Sign  Bills — 
Trading  Company — An  action  for  payment^  proceeding  on  a  liquid  ground  of  debt,  {a  bill  of 
exchange^  having  been  brought  by  the  payee  against  a  mercantile  company j  it  was  met  by  the 
defence  of  want  of  authority  on  the  part  of  the  company  to  grant  the  billy  of  want  of  consider- 
ation,  offraudy  of  payment j  and  of  compensation. 

Held  (affirming  judgment),  That  \\)  as  the  company  s  deed  authorized  A  the  manager  to  sign 
Hlls,  and  as  A  and  a  director  signed  this  billy  it  bore  sufficient  evidence  of  authority,  (2)  that 
as  the  fraud  of  the  drawer  alleged  was  subsequent  to  the  pursuer  becoming  the  bond  fide  holder 
of  the  bill  it  wets  no  defence,  (3)  that  an  illiquid  counter  claim  against  the  pursuer  was  no 
defence} 

This  was  an  action  for  payment  of  a  promissory  note  for  ;£  11 20,  and  a  bill  of  exchange  for 
;g5ooo^  the  former  made  by  two  directors  of  the  Blair  Iron  Co.,  and  the  latter  accepted  by  them 
as  the  directors  of  the  Ayrshire  Malleable  Iron  Co.,  which  was  amalgamated  with  the  Blair 
Company. 

Various  defences  were  set  up,  all  of  which  are  noticed  in  the  interlocutor  of  the  Second 
Division,  22d  June,  1853,  as  follows: — "The  Lords  having  advised  the  reclaiming  note  for 
Alexander  Alison,  and  heard  counsel,  and  having  resumed  consideration  of  this  case,  which  the 
parties  arranged  should  be  disposed  of  in  the  Inner  House,  find  that,  on  the  statements  and 
admissions  made  on  record,  it  must  be  taken,  in  a  question  with  the  defenders,  that  the  bill 
libelled  on  for  ;f  1120,  for  the  value  admitted  to  have  been  actually  received  by  the  Blair  Iron 
Co.,  was  validly  signed  by  Alexander  Alison,  junior,  on  behalf  of,  and  with  authority  from,  the 
said  Blair  Iron  Co.,  and  is  binding  on  said  company :  Find  that  no  valid  defence  has  been  stated 
against  the  payment  of  said  biU :  Find  that  the  defenders  represent,  and  are  liable  for,  the  debts 
and  obligations  of  the  said  company ;  therefore,  find  the  pursuer  entitled  to  enforce  payment  of 
the  said  sum  of  ijii20^  with  the  legal  interest  thereon  from  and  after  21st  January  1848,  and 
decern  for  the  said  sum  and  interest ;  allow  said  decree  to  go  out  as  an  interim  decree :  Further, 
as  to  the  bill  of  ;^5ooo  libelled  on,  find  that  authority  was  expressly  g^ven  by  the  defenders,  the 
partners  of  the  Blair  Iron  Co.,  to  Alexander  Alison,  junior,  who,  it  is  admitted  by  them  on  record, 
took  the  chief  management  of  that  business  and  of  the  subsequent  Ayrshire  Iron  Co.,  to  grant 
to  the  pursuer,  in  return  for,  and  as  the  consideration  of,  a  discharge  of  his  real  security  for 
;£2 3,000  over  the  lands  of  Pitcon,  bills  for  the  several  sums  of  ;f  5000,  ^5000,  ;£3ooo,and  ;^  10,000 
respectively :  Find  that  bills  for  the  said  several  sums  were  accordingly  granted  on  behalf  of  the 
said  company  by  the  said  Alexander  Alison,  junior,  and  that  the  said  company  received  a  dis- 
charge in  their  favour  of  the  said  real  burden  over  the  said  estate,  and  thus  became  bound  to 
pay  the  said  sum  of  ^23,000 :  Find  that  the  bills  for  the  said  sums  of  ;£5ooo,  ;£5ooo,  and  Jiyxo. 
were  paid  out  of  the  funds  of  the  said  company,  in  satisfaction  of  the  bills  for  the  same :  Fina 
that  the  defenders  have  not  averred,  and  have  not  proved,  that  the  bill  for  the  sum  of  ;£  10,000 
was  paid  by  them,  or  on  their  behalf:  Find  that  the  said  bill  remained  in  the  possession  of  the 
pursuer,  and  has  been  produced  by  him ;  and  although,  when  produced,  it  exhibits  the  accept- 
ance cancelled,  yet  it  has  also  on  it  a  marking  by  the  creditor  that  the  said  bill  for  j£  10,000  was 
exchanged  for  two  bills  of  ;£50oo  each  :   Find  that  it  is  admitted  on  record  that  one  of  the  said 

*  S.  C.  27  Sc.  Jur.  614. 
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bills  for  jCSooo  was  paid  by  the  Ayrshire  Iron  Co.,  as  coming  in  place  of  the  said  Blair  Iron  Co.: 
Find  that  it  is  not  averred  by  the  defenders  that  the  other  bill  for  ^5000  was  paid  :  Find  that  in 
lieu  of  the  said  bill  for  this  second  sum  of  j^Sooo,  still  unpaid  as  aforesaid,  the  pursuer  produces 
and  founds  upon  a  bill  for  ;^5ooo,  of  date  the  9th  November  1847,  after  the  Ayrshire  Co.  had 
been  formed  by  amalgamation  with,  and  representing  the  Blair  Iron  Co.,  and  which  bill  is  drawn 
by  the  pursuer,  and  accepted  by  two  directors  of  the  Ayrshire  Iron  Co.,  entered  in  the  books  of 
the  Blair  Iron  Co.  as  transferred  from  their  obligations,  and  as  due  to  the  pursuer,  on  12th 
February  1848 :  Find  that  the  defenders  have  not  averred  that  the  power  to  sign  bills  for  ihc 
said  Ayrshire  Co.,  either  generally,  or  for  obligations  due  by,  and  constituted  against,  the  Blair 
Iron  Co.,  and  so  debts  due  by  the  Ayrshire  Co.,  was  limited  to  any  particular  directors  or  indi- 
vidual, or  that  there  was  any  other  manager  than  Alexander  Alison,  junior,  and  have  given  no 
explanation  whatever  as  to  the  parties  who  had  authority  to  sign  bills  for  them :  Find  that  the 
bill  libelled  on  is  addressed  to  the  Avrshire  Iron  Co.,  and  is  accepted  by  the  said  Alexander 
Alison,  junior,  and  by  John  Hamilton,  both  directors  of  the  said  Ayrshire  Co.,  for  a  sum  which, 
'  it  appears,  was  really  and  truly  a  debt  due  by  the  said  Ayrshire  Co. :  Therefore,  in  the  whole 
facts  of  the  case,  And  that  the  said  bill  is  a  valid  and  binding  document  of  debt  by  the  defenders, 
and  that  the  pursuer,  so  Ipng  as  the  said  document  of  debt  is  not  reduced,  is  entitled  to  decree 
for  payment  of  the  same :  Therefore  repel  the  first  seven  defences  stated  in  the  pleas  in  law  for 
the  defenders :  Find  that  the  allegations  in  the  record  in  this  action,  as  to  alleged  counter  claims 
said  to  arise  to  the  defenders  on  account  of  some  frauds,  averred  generally  to  have  been  entered 
into  against  the  defenders  by  the  said  Alexander  Alison  and  the  pursuer,  cannot  competendy  be 
stated  against  the  said  liquid  document  of  debt  libelled,  being  a  bill  for  ^£5000^  bearing  to  be  for 
value  received :  Therefore  repel  the  eighth  and  ninth  pleas,  so  far  as  they  are  stated  as  defences 
against  the  present  action :  But  in  respect  the  pursuer  is  secured  by  caution  in  payment  of  the 
said  sum  of  ;£5ooo,  and  that  the  defenders  aver  their  intention  to  institute  a  reduction  of  the  said 
bill  on  the  ground  of  fraud  on  the  part  of  the  pursuer,  or  in  which  he  was  participant,  as  to  the 
origin  and  concoction  of  the  bills,  of  one  of  which  the  said  bill  is  a  renewal,  supersede  the  further 
disposal  of  this  action  until  the  1 5th  February  next,  in  order  that  the  defenders  may  institute 
an  action  of  reduction  of  the  said  bill,  and  allow  the  same  to  be  repeated  in  the  present  action ; 
reserving  all  defences  thereto.'*  (Signed)  "  J.  Hope,  />P.D" 

The  defenders  then  appealed,  maintaining  in  their  case  that  the  interlocutor  should  be  reversed 
— I.  Because  the  defence  stated  for  the  appellants  ought  to  have  been  sustained ;  or  at  least  they 
ought  to  have  been  allowed  a  proof  of  their  averments.  2.  Because,  at  all  events,  the  action  of 
the  respondent  ought  to  be  sisted  until  an  action  of  reduction  and  count  and  reckoning  shall  be 
brought  by  the  appellants. 

The  respondent  argued  in  his  printed  case  that  the  interlocutor  ought  to  be  affirmed,  because 
— I.  The  sums  sought  to  be  recovered  being  liquid  debts,  constituted  by  bill  or  note  granted  for 
behoof  and  by  authority  of  the  appellants,  they  are  liable  in  payment.  2.  The  defence  of  want 
of  authority  from  the  appellants  to  grant  the  bills  being  disproved  by  their  own  writ,  or  by  their 
admissions  upon  record,  the  said  defence  was  properly  repelled  by  the  Coiu't  below.  3.  There 
having  been  no  offer  by  the  appellants  to  prove  the  defence  of  no  value  by  competent  evidence, 
and  the  same  having  been  moreover  disproved  by  the  respondent,  it  was  properly  repelled  by 
the  Court  below.  4.  The  defence  of  payment  of  the  ;ti  120  note  having  been  disproved  both  by 
production  of  the  note  in  the  hands  of  the  respondent,  the  creditor  in  the  same,  and  by  the  boote 
of  the  respondents  the  Blair  Iron  Co.,  the  debtors  in  the  note,  it  also  was  properly  repelled  by 
the  Court  below.  5.  The  defence  of  compensation,  set  up  by  the  appellants,  in  respect  of  claims 
uncertain  in  amount,  and  illiquid,  was  incompetent,  and  irrelevant  as  a  defence  to  an  action  for 
liquid  debts,  and  was  properly  repelled  by  the  Court  below. 

Sir  F,  Kelly  Q.C.,  anci  Roll  Q.C.,  for  the  appellants. — The  promissory  note  for  ;£ii20  is  not 
valid  and  binding  on  the  Blair  Iron  Co.  The  name  of  that  company  being  merely  descriptive, 
the  signature  of  it  to  a  bill  is  no  signature  at  all  without  the  name  of  some  one  authorized  and 
purporting  to  sign  on  behalf  of  the  company. — Culcreuch  Cotton  Co.  v.  Mathie,  2  S.  47 ;  Kerr  v. 
Clyde  Skipping  6V?.,  i  D.  901.  As  to  the  bill  for  ;^5ooo,  granted  on  9th  November  1847,  the 
Blair  Iron  Co.  had  ceased  to  exist,  and  therefore  an  acceptance  not  in  the  true  style  of  the 
partnership,  even  by  partners,  will  not  bind  the  copartners. — Kirk  v.  Blurton^  9  M.  &  W.  284. 
Besides,  an  authority  to  accept  a  ;^io,ooo  bill  confers  no  authority  to  substitute  for  it  two  distinct 
bills.  Nor  was  any  value  given  for  the  bill ;  on  the  contrary,  the  counter  claim  against  the 
pursuer  exceeds  the  amount  sought  to  be  recovered.  And  the  lease  itself  expressly  states  that  the 
company  had  paid  for  the  filling  of  the  pits.  The  company  set  up  a  defence  of  fraud  and  collu- 
sion against  the  pursuer,  and  they  ought  to  be  allowed  to  prove  it.  It  is  said  that  want  of  value 
can  only  be  allowed  to  be  proved  by  the  writ  or  oath  of  the  debtor ;  but  though,  as  in  England, 
value  is  always  presumed  in  a  bill,  still  there  are  exceptions  where  the  party  suing  may  be  put  \o 
the  proof  of  value,  and  when  such  proof  is  not  confined  to  the  writ  or  oath.  Thus,  where  the 
circumstances  under  which  the  bill  was  granted  wear  a  fraudulent  complexion — Goodfellow  v. 
Madder,  M.  1483;  or  where  the  pursuer  has  retired  the  bill  as  agent  for  the  party  for  whose 
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accommodation  the  bill  was  accepted. — Campbell  v.  Dryden,  3  S.  320;  or  where  the  bill  was 
obtained  by  fraud. — Hunter  \,  Georges  Trustees,  7  W.S.  339;  or  by  unfair  dealing. — Macdonald 
V.  Langton,  15  S.  303 ;  or  similar  exceptional  circumstances. — Burns  v.  Bums,  3  D.  1273 ; 
Little  V.  Smithy  8  D.  265.  Here  we  allege  collusion  and  fraud  against  the  pursuer^  and  we  are 
within  the  exception  of  the  abo^  cases.  At  all  events  the  action  ought  to  be  sisted  until  we  can 
raise  an  action  of  count  and  reckoning. 
R,  Palmer  Q.C.,  and  Anderson  Q.C.,  for  the  respondent. 

Cur,  adv.  vult. 

Lord  Chancellor  Cranworth.— The  appellants  in  this  case  are  the  Blair  Iron  Co.  and 
the  Ayrshire  Iron  Co.,  together  with  the  individual  members  of  those  firms,  or  persons  repre- 
senting them.  The  appeal  is  against  an  interlocutor  of  the  Court  of  Session  of  the  25th  of 
January  1853,  finding  the  appellants  liable  to  the  pursuer  on  a  promissory  note  of  the  Blair  Iron 
Co.  for  ;£ii2o,  and  on  an  acceptance  of  the  Ayrshire  Iron  Co.  for  ;^5ooo. 

The  material  facts  are  as  follows  : — The  pursuer  had  become  the  purchaser  of  a  valuable 
property  at  Pitcon,  subject,  however,  to  real  burdens  to  the  amount  of  ^  io,odo,  for  which  he  had 
paid  or  become  liable  to  pay  ;t36,ooo,  including  the  £^opoo  so  affecting  the  lands  in  question. 
In  March  1845  the  pursuer  sold  certain  pits,  engines  and  machinery,  on  the  said  property,  which 
were  used  for  working  the  mines  and  minerals  under  the  same,  to  the  Blair  Iron  Co.,  for  a  sum 
^f  -£3000^  that  Co.  having  previously  acquired  from  the  pursuer  a  lease  or  tack  of  the  same 
materials  for  a  term  of  20  years. 

The  machinery,  &c.,  thus  sold  to  the  Blair  Iron  Co.  had  been  included  in  the  purchase  made 
by  the  pursuer,  so  that  he  was  in  effect  in  advance  only  to  the  extent  of  ;^23,ooo  beyond  the 
^io,ooo  constituting  the  real  burden. 

The  purchase  of  the  machinery,  &c.,  by  the  Blair  Iron  Co.,  was  agreed  to  be  treated  as  if  made 
on  the  1 8th  of  January  1845,  from  which  day  the  purchase  money  was  to  bear  interest  at  4  per 
cent.,  and  provision  was  made  by  the  Blair  Iron  Co.  for  payment  of  the  ;^3ooo,  by  their  giving 
three  promissory  notes,  payable  on  the  i8th  of  January  1846,  the  i8th  of  January  1847,  and  the 
1 8th  of  January  1848  ;  the  first  for  a  sum  of  ^1040,  the  second  for  ;^io8o,  and  the  last  for 
;£i  120.  The  two  first  notes  were  paid  when  at  maturity.  The  last  has  not  been  paid,  and  is  the 
note  to  which  the  interlocutor  refers. 

The  circumstances  relating  to  the  other  part  of  the  pursuer' s  demand — ^that  is,  the  bill  for 
jfSooo— are  these  :  After  the  sale  of  the  machinery  to  the  Blair  Co.,  the  pursuer  agreed  to  sell 
to  the  said  Alexander  Alison,  junior,  and  to  James  Alison,  the  whole  of  his  interest  in  Pitcon  for 
a  sum  of  ;£23,ooo,  to  be  made  a  real  burden  on  the  property,  and  this  agreement  was  carried 
into  effect  by  a  deed  dated  the  ist  of  January  1846,  on  which  infeftment  duly  followed. 

In  the  following  month  of  September  the  pursuer  executed  a  deed  of  discharge  and  renuncia- 
tion to  the  said  Alexander  Alison,  junior,  and  James  Alison,  of  his  right  over  the  said  land,  in 
consideration  of  their  handing  over  to  him  four  promissory  notes  of  the  Blair  Iron  Co.  for  the 
following  sums,  1.  e.,  £$000  at  two  months,  ;^5ooo  at  four  months,  ;^3ooo  at  nine  months, 
;f  10,000  at  twelve  months.  It  is  alleged  by  the  pursuer  that  he  agreed  to  this  arrangement  in 
order  to  enable  the  said  Alexander  Alison,  junior,  and  James  Alison,  who  were  parties  in  the 
Blair  Iron  Co.,  to  raise  money  from  the  bankers  for  the  purposes  of  the  company. 

The  three  first  notes  were  paid  as  they  became  due ;  but  pending  the  currency  of  the  j^  10,000 
note,  (that  is,  the  fourth  note,}  it  was  agreed  that,  by  way  of  substitution  for  it,  the  Blair  Iron  Co. 
should  give  to  the  pursuer  two  notes  for  ;£5ooo  each,  bearing  the  same  date  as  the  ;£  10,000, 1.  e. 
the  22d  of  September  1846.  This  was  accordingly  done  on  the  9th  of  April  1847,  and  one  of 
these  two  last  mentioned  notes  was  duly  paid  at  maturity.  The  other  note  was  not  paid  when 
due. 

Some  time  in  the  spring  of  the  year  1847,  the  Blair  Iron  Co.  and  another  company,  called  the 
Ayrshire  Malleable  Iron  Co.,  agreed  to  amalgamate  together  and  form  a  new  company,  to  be 
called  the  Ayrshire  Iron  Co.,  and  this  arrangement  was  carried  into  effect  by  a  deed  executed  by 
both  companies,  by  which  it  was  stipulated  that  the  new  company  should  be  deemed  to  have 
been  constituted  and  commenced  on  the  19th  of  February  1847,  although  the  deed  was  not 
executed  for  some  weeks  afterwards. 

I  have  stated  that  one  of  the  two  ;£5ooo  notes  given  in  substitution  for  the  ;£  10,000  note  was 
paid  at  maturity  ;  the  other  was  not  paid  ;  but  the  pursuer  agreed  to  give  an  extension  of  time, 
and  accordingly,  on  the  9th  November  1847,  he  drew  on  the  A>Tshire  Iron  Co.  a  bill  for  ;£5ooo, 
at  three  months  date,  which  was  accepted  by  John  Hamilton  and  Alexander  Alison,  junior,  as 
directors  of  that  company.  This  bill  was  not  paid  when  due,  and  is  the  ;£5000  bill  to  which  the 
interlocutor  refers. 

The  question  therefore  is — whether  the  Blair  Iron  Co.  and  its  partners,  or  their  representatives, 
and  the  Ayrshire  Iron  Co.  and  its  partners,  or  their  representatives,  were  rightly  held  to  be  liable 
on  the  two  securities  for  ;^i  120  and  ;£50oa  With  respect  to  the  note  for  ^  1 120,  the  appellants 
rested  their  defence  on  several  grounds.    First,  they  said  that  the  note  was  not  so  signed  as  to 
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bind  the  Blair  Iron  Co.  The  note  is  in  these  terms  : — "  Glasgow^  zZth  of  March  1845. — j£n20 
sterling.^r-On  the  i8th  day  of  January  1848,  we  promise,  jointly  and  severally,  to  pay  to  the  order 
of  Alexander  Alison,  Esquire,  of  Blair  Castle,  at  our  company  room  here,  the  sum  of  /n20 
sterling,  for  value  received  in  pits,  machinery,  &c.  (Signed)  The  Blair  Iron  Co.  Alex. 
Alison,  junior. — 21^/  January  1848.*'  The  argument  of  th^  appellants  was,  that  it  ought  to 
have  been  signed  "  Alex.  Alison,  junior,  for  the  Blair  Iron  Co.,"  and  not  "The  Blair  Iron  Co.," 
which  is  not  a  legal  corporate  name.  There  is  nothing  in  this  objection.  The  Blair  Iron  Co. 
was  not  a  corporate  body  or  a  joint  stock  company.  It  was  a  mere  trading  firm,  consisting  of 
five  partners,  of  whom  Alexander  Alison,  junior,  was  one.  Any  form  of  signature  whereby  he 
indicated  that  he  signed  as  the  acting  partner  of  the  firm  was  sufficient  to  bind  them.  And  that 
they  understood  themselves  to  be  bound  is  manifest,  not  only  from  their  bill-book  produced  by 
the  appellants,  in  which  the  note  is  entered  as  an  unpaid  bill  due  from  them  ;  but  further,  from 
the  circumstance  that  the  two  preceding  notes  of  ^1040  and  ;^io8o,  which  stood  on  precisely 
the  same  ground  as  the  note  now  in  question,  were  duly  paid  at  maturity  by  the  Blair  Iron  Co., 
as  appears  by  their  books.  The  next  objection  made  was,  that  the  company  received  no  value 
for  this  note ;  and  it  was  attempted  to  shew  this  by  referring  to  the  lease  or  tack  of  the  minerals, 
which  followed  immediately  after  the  sale  of  the  machinery,  and  in  which  it  was  stated  thus  ;— 
''  It  is  hereby  acknowledged  that  the  engines,  machinery,  rails,  fittings,  and  other  implements,  at 
and  about  the  pits  presently  going  on  the  said  lands,  belonged  to  the  said  Alexander  Alison 
exclusively ;  but,  excepting  the  Pitcon  Railway  aforesaid,  he  agreed  to  give,  and  has  given,  and 
the  said  lessees  obliged  themselves  to  take  and  pay  for,  and  have  taken  and  paid  for,  the  same^ 
and  also  for  the  value  of  the  said  pits  themselves,  and  the  roads  leading  to  and  from  the  same ; 
and  that  upon  the  i8th  January  1845,  at  the  sum  of  ;£3000  sterling."  It  was  contended,  that  tills 
is  in  effect  a  declaration  that  the  machinery  sold  by  the  respondent  to  the  Blair  Iron  Co.  had 
been  taken  and  paid  for  by  them  ;  and  if  it  had  been  paid  for,  the  note  for  ;£i  120  could  not  be 
unsatisfied.     But  I  think  this  argument  can  hardly  be  seriously  stated. 

The  property  in  question  had  been  in  a  sense  paid  for,  /.  e,  the  Blair  Iron  Co.,  as  partners, 
had  so  far  paid  for  it,  that  they  had  given  promissory  notes  for  the  amount  The  pursuer  had 
therefore  no  further  claim  for  the  price  of  what  he  had  sold,  if  he  were  to  treat  these  notes  as 
cash.     But  unless  they  were  paid  as  they  became  due,  it  is  plain  the  price  was  not  paid. 

It  is  clear  that  the  value  given  for  the  three  notes,  including  that  note  in  dispute,  was  the 
machinery,  pits,  and  engines  sold  by  the  pursuer  to  the  Blair  Iron  Co.  The  defence^  therefore, 
as  to  the  ;£i  120  note,  founded  on  want  of  consideration,  is  not  made  out. 

These  were  the  only  defences  pleaded  as  to  the  ;£n2o  note,  except  what  I  shall  presently  refer 
to  being  relied  on  as  a  defence  to  both  demands.  I  proceed,  therefore,  to  consider  the  grounds 
on  which  payment  of  the  bill  for  ;£5ooo  is  resisted.  This  bill  was  accepted  by  John  Hamilton 
and  Alexander  Alison,  junior,  describing  themselves  as  directors  of  the  Ayrshire  Iron  Co. ;  and 
the  point  made  is,  that  they  had  no  authority  to  accept  such  a  bill,  so  as  thereby  to  bind  the 
company.  The  Ayrshire  Iron  Co.  was  not,  like  the  Blair  Iron  Co.,  a  mere  trading  firm,  trading 
as  ordinary  partners,  but  was  a  joint  stock  company,  whose  capital  was  divided  into  shares, 
transferable  m  the  ordinary  manner  of  such  associations.  This  company  was  formed  by  the 
union  of  two  previously  existing  companies,  f.  e,  the  Blair  Iron  Co.  and  the  Ayrshire  Malleable 
Iron  Co.,  and  was  to  be  managed  by  five  directors,  to  be  chosen  from  time  to  time  by  the  share- 
holders, the  commencement  dating  from  the  19th  February  1847.  By  the  9th  clause  of  the 
deed  the  first  five  directors  were  named,  and  they  included  the  names  of  the  two  persons  who 
accepted  the  £^000  bill,  /.  e.  John  Hamilton  and  Alexander  Alison,  junior,  John  Hamilton  being 
named  as  the  chairman  of  the  directors. 

The  question  is — whether  this  appointment  enabled  them  to  accept  the  bill  in  question.  By 
the  2 1st  clause  of  the  deed  the  directors  are  required  to  appoint  a  manager  ;  and  by  clause  3S 
it  is  provided,  that  all  bills  to  be  signed  on  behalf  of  the  company  shall  be  signed  by  the  manager 
or  some  other  officer  of  the  company  having  authority  for  that  purpose  from  the  directors.  The 
question  is,  whether,  in  these  circumstances,  the  signatures  or  John  Hamilton  and  Alexander 
Alison,  junior,  to  the  acceptance  in  question,  bound  the  company.  The  Court  of  Session  held 
that  it  did,  and,  I  think,  correctly  so  held. 

\  Alexander  Alison,  junior,  was  the  principal  manager  of  the  affairs  of  the  company,  as  is  stated 
by  the  appellants.  It  does  not  appear  whether  he  had  been  duly  appointed  manager  according 
to  the  2 1  St  section.  If  he  had,  then  he  was,  under  clause  35  of  the  deed  of  partnership,  the 
proper  person  to  accept  bills  for  the  company.  And  the  validity  of  his  acceptance  cannot  be 
affectecf  by  the  circumstance  that  John  Hamilton,  another  director,  joined  in  it  as  a  co-acceptor. 
Even  if  he  was  not  duly  appointed  a  manager,  according  to  the  terms  of  the  clause  I  have 
referred  to,  yet  I  think  that,  as  between  this  company  and  third  persons,  the  acts  of  the  directors 
who,  in  fact,  acted  as  managers,  must  be  treated  as  valid,  always  assuming  that  the  act  done  has 
been  done  in  the  ordinary  course  of  business.  The  pursuer  had  a  right  to  consider  this  accept- 
ance as  given  in  the  ordinary  course  of  business.     For  it  was  given  in  consideration  of  a  sum  of 
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equal  amount  due  from  the  Blair  Iron  Co.,  which  had  been  amalgamated  with,  or  rather 
absorbed  in,  the  Ayrshire  Iron  Co.,  which  gave  the  acceptance. 

What  the  arrangements  were  between  the  two  amalgamated  companies,  as  to  their  respective 
liabilities  before  their  amalgamation,  does  not  appear.  But  after  the  Blair  Iron  Co.  and  the 
Ayrshire  Malleable  Iron  Co.  had,  by  reason  of  their  union,  ceased  to  have  any  separate  exist- 
ence, third  persons  who  had  any  valid  demands  on  either  of  the  companies  were  entitled  to  act 
under  the  assumption,  that  a  renewed  bill  given  by  the  amalgamated  company  must  be  as  valid 
as  if  it  had  been  given  by  the  old  company,  and  no  amalgamation  had  taken  place.  The 
Ayrshire  Iron  Co.  contained  in  itself  the  Blair  Iron  Co.,  and  a  creditor  had  a  right  to  consider 
that  in  dealing  with  the  former  he  was  in  truth  dealing  with  his  own  debtor. 

I  can  have  no  doubt,  therefore,  that  the  giving  of  the  acceptance  for  £^ooo  was  within  the 
scope  of  the  ordinary  dealings  and  duties  of  those  whose  duty  it  was  to  manage  the  Ayrshire 
Iron  Co.,  and  that  John  Hamilton  and  Alexander  Alison,  junior,  were  competent  to  accept  bills 
binding  the  company. 

This,  then,  brings  me  to  the  next  point  insisted  on,  which  was,  that  the  transactions  which 
gave  rise  to  the  ;£5ooo  bill  were  so  tainted  with  fraud,  that  the  pursuer  could  not  recover  on  such 
a  bill.  The  fraud  alleged  was  this  :— The  Blair  Iron  Co.  authorized  the  giving  of  notes  to  the 
pursuer  in  their  name  to  the  amount  of  ;£2 3,000,  on  an  arrangement  with  their  partners,  Alexan- 
der Alison,  junior,  and  James  Alison,  that  in  consideration  of  such  notes  the  pursuer  should 
discharge  his  real  burden  on  the  Pitcon  estate,  then  belonging  to  the  said  James  Alison,  and 
Alexander  Alison,  junior,  and  so  that  the  estate,  being  free  from  this  charge,  should  be  made 
available  as  a  security  for  money  due  by  the  company  to  their  bankers.  It  is  alleged  that  this 
agreement  having,  so  far  as  the  company  was  concerned,  been  completed  by  their  giving  to  the 
pursuer  the  notes  for  ;^23,ooo,  and  the  pursuer  having  accordingly,  on  the  receipt  of  these  notes, 
released  Pitcon  from  the  real  burden,  Alexander  Alison,  junior,  and  James  Alison,  instead  of 
performing  their  part  of  the  agreement,  by  making  the  property  a  security  for  the  debt  to  the 
bank,  applied  it  for  purposes  of  their  own,  and  of  their  relations,  including  the  pursuer.  And  it 
is  averred  on  the  record  that  this  fraudulent  misapplication  of  the  Pitcon  estate  had  been  arranged 
before  the  notes  of  the  company  had  been  given. 

It  is  plain,  assuming,  as  we  must  do  for  the  present  purpose,  this  statement  of  the  case  to  be 
correct,  that  a  gross  fraud  was  practised  on  the  Blair  Iron  Co.,  and  if  it  had  been  distinctly 
averred  on  the  record  that  the  pursuer  had  been  a  party  to  this  fraud,  u  e.  that  he  had  obtained 
the  notes,  knowing  the  nature  of  the  consideration  which  the  company  was  to  receive  for  them, 
and  having  previously  arranged  with  the  owners  of  the  estate,  that  instead  of  carrying  into  effect 
their  agreement  with  the  company,  they  should  raise  money  for  their  own  private  purposes — if, 
I  say,  this  had  been  the  statement  on  the  record,  it  would  have  suggested  a  good  defence  to  any 
action  on  the  notes,  and  consequently  to  an  action  on  the  ;£5ooo  bill,  accepted  as  a  substitute  for 
part  of  the  sum  secured  by  the  notes.  But  on  examining  the  record  attentively  I  can  discover 
no  such  averment.  And  (though  that  is  immaterial)  I  do  not  believe  they  could  have  averred 
it ;  if  they  could  have  averred  it  I  think  they  would.  The  object  of  the  company  in  giving  the 
notes  is  distinctly  stated  ;  and  it  is  further  stated,  that  when  the  real  burden  had  been  discharged, 
Alexander  Alison,  junior,  instead  of  fulfilling  his  engagement  with  the  company,  raised  money 
on  the  estate  in  concert  with  the  pursuer,  for  his  own  purposes,  and  those  of  his  relations, 
including  the  pursuer  himself.  It  is  further  stated  that  this  fraudulent  arrangement  had  been 
agreed  on  before  the  bills  were  given.  But  it  is  not  said  that  the  pursuer  was  party  to,  or  cog- 
nizant of,  any  such  previous  arrangement.  The  averment  on  the  record  may  mean  only  that  the 
matter  was  previously  settled  between  Alexander  Alison,  junior,  and  James  Alison,  or  between 
them  and  their  bankers. 

Now  I  take  it  to  be  a  clear  principle  of  law,  that  the  acceptor  of  a  bill  of  exchange  cannot 
defend  himself  against  the  drawer  by  shewing  snbseauent  fraudulent  conduct  on  his  part,  which 
may  give  the  acceptor  a  good  right  of  action  against  nim.  There  is  nothing  here  stated  which  is 
inconsistent  with  the  hypothesis,  that,  until  after  the  pursuer  had  become  the  bond  fide  holder  of 
the  notes,  he  had  no  suspicion  that  the  contract  between  the  company  and  Alexander  Alison, 
junior,  and  James  Alison,  would  not  be  honestly  performed,  and  that  being  so,  there  is  nothing 
stated  which  is  an  answer  to  a  demand  founded  on  the  bill. 

There  was  a  great  deal  of  argument  at  your  Lordships'  bar  as  to  how  far,  by  the  law  of  Scot- 
land, any  defence  resting  on  want  of  consideration,  or  even  on  the  ground  of  fraud,  could  be 
effectually  made  to  an  action  on  a  note  or  bill,  unless  evidenced  by  the  writ  or  oath  of  the  party. 
But  I  do  not  think  that  any  such  question  arises  in  this  case,  where  the  pursuer  has  a  right  to  say 
that  there  is  no  relevant  averment  of  fraud  against  him,  so  far  as  relates  to  the  circumstances  in 
which  the  notes  and  the  bill  were  obtained.  I  rather  incline  to  the  proposition  of  the  necessity 
of  the  defence  being  evidenced  scripto  vel  juramento ;  but  I  am  clear  that  the  point  does  not 
arise  here,  and  it  is  perhaps  as  well  that  it  does  not,  for  there  appears  to  be  no  little  caprice  in 
the  provisions  of  this  head  of  Scotch  law.     I  should  add,  that  all  the  circumstances  of  fraud 
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alleged,  supposing  they  had  been  stated  in  a  mode  that  would  have  connected  the  pursuer  with 
them,  are  wholly  denied  by  him.  But  with  respect  to  the  question  of  relevancy  that  is  not 
materiaL 

It  was  further  argued  for  the  appellants,  that  no  such  sum  as  ;£23}Ooo  was  in  fact  due  to  the 
pursuer  from  the  Pitcon  estate. 

The  fifth  statement  of  the  appellants  in  answer  to  the  case  of  the  pursuer  was  to  the  effect, 
that  a  sum  of  ;£i  1,500,  being  one  half  of  the  j^23,ooo,  had  been  discharged  by  Alexander  Alison 
before  the  time  when  the  notes  for  ;£23,ooo  were  given  by  the  Blair  Iron  Co. ;  and  the  statement 
represents  that  the  sum  of  £i  i,S^^  ^^  paid  was  paid  by  Alexander  Alison  out  of  the  funds  crf^the 
company.  This  is  wholly  denied  by  the  pursuer.  But  treating  it  to  be  true,  as  we  must  in  con- 
sidering its  relevancy  as  a  defence,  it  raises  no  q^uestion  between  the  pursuer  and  the  company. 
The  question  whether  the  whole  j^23,ooo  remamed  due  to  the  pursuer,  was  a  question  not 
between  him  and  the  company,  but  between  him  and  Alexander  Alison,  junior,  and  James 
Alison,  the  owners  of  the  estate. 

The  only  remaining  ground  of  defence  relied  on  by  the  appellants  was,  that  they  had  counter 
claims  against  the  pursuer  more  than  sufficient  to  countervail  his  demand,  as  well  in  respect  of 
the  ;£ii20  note  as  also  of  the  ;£iSoo  bill.  But  this  is  certainly  not  so  stated  as  to  afford  any 
valid  defence.  The  transactions  relied  on  are  various  acceptances  said  to  have  been  given  by 
Alexander  Alison,  junior,  to  the  pursuer,  and  to  have  been  retired  and  discharged  by  him  as 
acceptor  out  of  the  funds  of  the  company,  and  also  various  bills  drawn  by  Alexander  Alison, 
junior,  in  name  of  the  Blair  Iron  Co.,  on,  and  accepted  by,  the  pursuer.  These  latter  bills 
certainly  constitute  no  ground  of  demand  against  the  pursuer,  for  though  he  is  represented  as 
having  been  the  acceptor,  not,  indeed,  in  his  own  name,  but  in  the  name  of  the  Forth  Ca,  of 
which  he  was  the  manager,  there  is  no  suggestion  that  any  part  of  the  money  raised  on  these 
bills  ever  came  to  his  hands.  And  with  respect  to  the  bills  accepted  by  Alexander  Alison,  junior, 
and  said  to  have  been  paid  by  him  out  of  the  funds  of  the  Blair  Iron  Co.,  no  demand  can  arise 
in  favour  of  the  company  against  the  pursuer  on  these  bills,  without  ascertaining  the  state  of  the 
account  between  Alexander  Alison,  junior,  and  the  pursuer,  and  also  the  state  of  the  account 
between  Alexander  Alison,  junior,  and  the  Blair  Iron  Co.  It  may  be,  that  on  the  result  of  these 
accounts  the  pursuer  may  become  liable  to  the  company,  but  that  can  only  be  on  the  ground  of 
his  having  been  party  to  a  fraudulent  misapplication  of  the  funds  of  the  company.  An  illiquid 
demand  of  this  nature,  to  be  established  as  the  result  of  complicated  cross  accounts,  and  by 
proving  a  knowledge  of  the  fraudulent  misapplication  of  partnership  funds,  cannot  be  set  off 
against  a  plain  ascertained  sum  due  on  a  bill  of  exchange.     There  is  no  direct  debt  from  the 

Eursuer  to  the  company.    Their  demand  on  him  (if  any)  is  only  to  be  made  out  by  shewing  that 
e  is  indebted  to  Alexander  Alison,  junior,  their  manager,  for  money  which  had  been  obtained 
by  him,  with  the  knowledge  of  the  pursuer,  fraudulently  from  his  employers. 

The  Court  of  Session,  on  a  consideration  of  all  the  facts  of  this  case,  came  to  the  conclusion 
that  there  was  no  relevant  defence  to  the  action ;  and  I  see  no  reason  to  doubt  the  propriety  cf 
their  judgment.     I  therefore  move  your  Lordships  that  the  appeal  be  dismissed,  with  costs. 

My  Lords,  I  have  to  state  that  I  have  communicated  what  I  have  just  read  to  Lord  Brougham, 
and  he  authorizes  me  to  say  that  he  fully  concurs  in  the  view  I  have  now  taken.  There  was  an 
objection  made  by  Mr,  Rolt,  which  was,  that  the  Blair  Iron  Co.  are  not  implicated  in  the  whole 
of  this  business ;  but  they  have  joined  as  co-appellants,  and  it  is  impossible  to  distinguish  the 
one  from  the  other. 

Interlocutors  affirmed,  with  costs. 
Appellants^  Agents,  W.  and  J.  Cook,  W.S. — Respondents  Agent,  A.  J.  Dickson. 


AUGUST  14,   1855. 


John  Boyle  Gray,  Appellant,  v.  William  Graham  and  Others,  Trustees  of 
the  deceased  Henry  Wardrop,  and  Miss  Janet  CUNNINGHAM,  PATRICK 
Graham,  and  William  Fraser,  W.S.,  Respondents, 

Law  Agent — Hypothec — Retention— Solicitor's  Lien — Bona  Fides — Personal  Exception. 
Held  (affirming  judgment),  i.  That  a  law  agent* s  right  to  retain  his  clients  title  deeds,  does  not 

extend  to  the  expense  of  judicial  proceedings  instituted  by  him,  after  the  termination  of  ^ 

agency,  for  the  purpose  of  recovering  payment  of  his  accounts, 
2.   rhat  such  accounts  were  subject  to  taxation  in  a  question  with  competing  heritable  crediU^h 

though  they  had  been  constituted  by  decrees  in  absence. 
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Held  (reversing  judgment),  3.  Tha/  the  law  agent  was  not  prevented^  by  a  compromise  of  his 
right  of  retention  over  the  titles  of  one  estate  belonging  to  his  client,  from  throwing  an  undue 
proportion  of  his  accounts  upon  other  properties  of  his  client,  of  which  the  titles  were  also  in  his 
possession,  though  these  were  charged  with  heritable  securities  in  favour  of  creditors  to  whom 
the  compromise  had  not  been  intimated;  and  that  he  was  not  bound  to  apportion  raieably 
upon  them  the  burden  of  his  right. 

Held  (affirming  judgment),  4.  Thai  a  law  agent, acting  both  for  borrower  and  lender,  is  bound 
to  disclose  to  the  latter  the  fact,  that  the  titles  were  subject  to  a  right  of  retention  on  his  part; 
and  thai^  on  failure  to  do  so,  he  was  barred  from  pleading  that  right  against  the  creditor?- 

This  was  a  ranking  and  sale  of  the  property  of  the  late  Charles  Cunningham,  who  died  in 
February  1840. 

The  pursuer  had  acted  as  Cunningham's  law-agent,  and  had  possession  of  the  titles  of  several 
of  his  heritable  estates.  Various  accounts  were  incurred  to  him  by  Cunningham  in  that  capacity, 
amounting  in  all  to  ;£6o9  12s.  jd,,  and  terminating  in  December  1834. 

On  17th  April  following,  the  pursuer  having  ceased  to  be  Cunningham's  law  agent,  commenced 
proceedings  for  payment  of  his  accounts.  A  farther  debt  of  £iSS  I4^-  3^«  o^  expenses  was 
thereby  incurred.  Having  obtained  decree  in  absence  in  the  sheriff  court,  he  raised  diligence, 
and  led  an  adjudication  against  his  debtor's  lands.  In  the  adjudication,  the  pursuer  obtained 
decree  in  absence,  and  ultimately  rendered  his  right  real  by  infeftment 

Besides  the  lands  included  in  the  present  ranking,  the  summons  of  adjudication  was  directed 
against  the  estate  of  Stondaw,  also  belonging  to  the  debtor,  and  over  which  the  Bank  of 
Scotland  held  a  security  for  £1 5,000.  Appearance  was  entered  by  the  bank  in  the  adjudication ; 
and  an  arrangement  was  entered  into  between  the  bank  and  the  pursuer,  by  which  they  paid  him 
^425  to  account  of  his  debt  and  interest,  upon  his  consenting  to  relieve  the  estate  of  Stonelaw 
from  any  claim.  He  accordingly  executed,  in  their  favour,  an  assignation  of  his  debt,  and  right 
of  lien  upon  his  debtor's  titles,  to  the  extent  of  £a^S-  It  was  alleged  that  the  debtor,  Cunning- 
ham, was  a  consenting  party  to  this  arrangement.  The  estate  of  Stonelaw  was  not  included  in 
the  decree  of  adjudication,  and  was  ultimately  sold  by  the  bank. 

The  claimants,  Wardrop's  Trustees  and  Janet  Cunningham,  were  heritable  creditors  on  the 
other  portions  of  the  debtor's  estate  which  were  included  in  the  present  ranking,  and  of  which 
the  title  deeds  were  also  in  the  pursuer's  possessio.n.  The  transaction  with  the  bank  was  not 
communicated  to  them. 

It  was  alleged,  that  if  the  burden  of  the  pursuer's  right  had  been  apportioned  over  the  estates 
of  the  debtor  rateably,  according  to  their  value,  a  much  larger  sum  than  £/^2$  would  have  fallen 
to  be  charged  upon  Stonelaw. 

The  claimant  Janet  Cunningham  was  the  sister  of  the  debtor.  He  had  proposed  to  borrow 
;^7oo  from  her  upon  heritable  security,  and  employed  the  pursuer  to  draw  up  the  necessary 
deeds.  The  claimant  had  acquiesced  in  the  employment,  and  had  not  instructed  any  separate 
agent.  She  was  not  informed  by  the  pursuer  of  the  right  of  retention  claimed  by  him  over  the 
dtle  deeds  of  the  borrower. 

Cunningham  died  bankrupt,  and  the  present  process  of  ranking  and  sale  was  instituted  against 
his  representatives. 

Four  questions  arose  upon  the  state  of  interests  prepared  by  the  common  agent: — ist.  Whether  •• 
the  pursuer's  right  extended  to  the  sum  of  £iSS  ^4^'  3<^'  ^^  expenses  incurred  in  the  recovery 
of  his  accounts  after  his  connection  with  the  deceased  as  his  law  agent  had  come  to  a  close. 
2//.  Whether  the  accounts  were  liable  to  taxation  at  the  instance  of  the  claimants,  notwithstanding 
all  the  proceedings  which  had  been  taken  upon  them.  3^/.  Whether  the  claimants  were  entitled 
to  object  to  a  greater  portion  of  the  pursuers  accounts  being  charged  upon  the  lands  included  in 
the  ranking,  than  what  effeired  to  the  value  of  these  estates  as  compared  with  the  estate  of 
Stonelaw.  4/A.  Whether  the  right  of  retention  was  pleadable  against  Miss  Cunningham, — that 
right  not  having  been  intimated  to  her,  though  the  pursuer  acted  for  her,  as  well  as  for  her 
brother,  in  completing  the  loan  of  £700. 

The  Court  answered  the  first  and  fourth  questions  in  the  negative,  the  second  and  third 
questions  in  the  affirmative. 

The  pursuer  appealed,  arguing  that  the  interlocutors  of  the  Court  of  Session  should  be 
reversed  — i.  Because  the  appellant  was  entitled  to  maintain  his  right  of  lien  or  hypothec  to  the 
effect  of  securing  not  merely  the  amount  of  his  business  accounts,  but  also  of  all  expenses  fairly 
and  reasonably  inou'red  in  making  these  accounts  effectual  against  the  debtor  or  his  estate. 
2.  Because  the  claim  of  the  appellant,  in  respect  of  his  business  accounts,  ought  to  have  been 
held  fixed  by  the  decree  taken  by  him  against  Mr.  Cunningham,  his  debtor;  which,  after  Mr. 
Cnnningham's  acquiescence  and  ratification,  and  the  transactions  and  proceedings  which  followed, 
could  not,  posterior  to  Mr.  Cunningham's  death,  and  at  such  a  distance  of  time,  be  competently 

*  See  previous  report  13  D.  963;  23  Sc.  Jur.  450.        S.  C.  2  Macq.  Ap.  43$:  27  Sc.  Jur.  621. 
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or  justly  opened  up,  to  the  effect  of  now  submitting  the  accounts  to  taxation,  and  readjusting  the 
charge  of  interest.  3.  Because  the  appellant  was  not  bound  to  give  deduction  from  his  claim  of 
any  further  sum  than  that  of  £425  actually  received  from  the  Bank  of  Scotland,  by  means  of  the 
fair  and  beneficial  transaction  carried  through  with  the  bank ;  and  there  were  no  sufficient  grounds 
on  which  the  appellant  could  legally  or  justly  be  compelled  to  give  credit  for  a  sum  equal  to  1 
the  value  of  the  lands  of  Stonelaw^  as  compared  with  the  value  of  the  subjects  under  sale. 
4.  Because  no  sufficient  grounds  existed  on  which  the  appellant  could  be  held  barred  from  main- 
taining his  hypothec  against  the  respondent  Miss  Cunningham,  in  respect  of  an  alleged  non- 
communication to  her  of  the  existence  of  the  hypothec  at  the  time  when  she  took  her  heritable 
bond  from  Mr.  Cunningham.  5.  Because,  as  regards  the  other  respondents,  Wardrop's  Trustees, 
judgment  was  prematurely  pronounced  before  it  was  determined  whether  they  possessed  a  valid 
security  on  which  to  compete  with  the  appellant. 

Miss  Cunningham  supported  the  judgment  of  the  Court  of  Session  on  the  following  grounds:— 

1.  The  appellant  having  acted  as  the  agent  of  Miss  Cunningham,  as  well  as  her  brother,  in  pre- 
paring the  bond  and  disposition  in  security,  and  sasines,  and  having  failed  to  inform  her  that  he 
nad  any  hypothec  or  lien  over  the  title  deeds  for  accounts  then  due  or  to  become  due,  no  claim 
of  preference  on  account  of  alleged  hypothec  can  be  successfully  maintained  by  him  in  competi- 
tion with  her;  and  he  is  barred,  in  the  circumstances,  from  claiming  such  preference.  2.  Even 
supposing  the  apjsellant  were  to  be  ranked,  in  virtue  of  his  hypothec,  preferably  diad^rimo  loco 
in  a  question  with  Wardrop's  Trustees,  the  respondent  Miss  Cunningham  is  entitled  to  draw 
back  from  him  such  a  sum  as  would  have  fallen  to  her  as  the  second  bond  holder,  on  the 
assumption  that  no  preference  could  be  claimed  under  the  hypothec. 

Wardrop's  Trustees  maintained,  that — i.  The  judgment  of^  the  Court  below,  which  finds  that, 
in  a  question  with  the  respondents,  who  are  heritable  creditors  over  the  subjects  said  to  be 
affected  by  the  appellant's  hypothec,  no  preference  can  be  claimed  in  virtue  of  that  hypothec  i(S 
any  portion  of  the  accounts  incurred  subsequent  to  the  17th  April  1835,  is  well  founded.  2.  The 
interlocutors  were  well  founded,  in  so  far  as  they  find  that  the  law  accounts  of  the  appellant  are 
still  liable  to  taxation,  as  in  a  question  with  the  heritable  creditors,  and  that  the  preference  of 
the  appellant  can  only  extend  to  the  amount  of  these  accounts  as  they  shall  ultimately  be  taxed. 
3.  The  interlocutors  rightly  hold,  that  the  appellant  was  bound  so  to  use  his  hypothec  as  to 
throw  a  rateable  proportion  of  his  account  on  the  lands  of  Stonelaw,  the  titles  of  which  stood 
hypothecated  to  him  as  well  as  the  titles  of  the  lands  over  which  the  respondents  hold  heritable 
securities ;  and  that  no  larger  portion  of  that  account  could  be  laid  upon  the  lands  burdened  with 
the  securities  of  the  respondents,  than  the  proportion  corresponding  with  the  value  of  these  lands 
as  compared  with  the  lands  of  Stonelaw. — BelFs  Com.  ii.  $24;  Edie  v.  RoberUoUy  M.  3403 J 
Clark  V.  Morrison^  16  S.  133. 

Soiicitor-Generai  (^t\Yie\X)y  and  Anderson  Q.C.,  for  the  appellant. — i.  As  to  the  jQiSS  ^^^ 
though  there  is  no  direct  authority  either  way,-  yet  it  is,  on  principle,  clear,  that  the  hypothec 
extends  not  only  to  the  business  account,  but  to  the  expenses  of  recovering  judgment  upon  it. 
The  principle  is  the  same  in  England,  and  is  recognized  in  Lambert  v.  Buckmaster^  2  B.  &  Cr.  616. 

2.  The  account  is  not  n'ow  subject  to  taxation.  The  amount  was  fixed  and  liquidated  by  the 
decree  of  the  Sheriff,  and  though  that  decree  went  in  absence,  yet  the  defender  had  been 
personally  cited.  The  whole  conduct  of  the  client  throughout  amounted  to  acquiescence,  and  he 
himself  would  have  been  now  precluded  from  obtaining  \20iiaX\on.— Macdonell  v .  Mackenzie^  1  S. 
185,  and  7  S.  798;  Clyne  v.  Swanson^  8  S.  391 ;  Macara  v.  Gilfillan^  9  S.  684;  Eraser  v.  Stuart^ 
13  S.  78;  Neilson  v.  Morrison^  14  S.  974;  Colville  v.  Jamieson^  i  D.  526.  A  decree  in  absence 
following  on  personal  citation  binds  the  defender's  heir  after  the  death  of  the  defender. — Blaif 
V.  Common  Agent  in  estate  of  Kinloch^  M.  12,196.  And  the  same  principle  applies  to  the 
decrees  of  inferior  Courts. — Sutkerlafid  v,  Lockhart^  M.  12,200.  If,  then,  the  client  and  his  heir 
would  both  have  been  precluded  from  obtaining  taxation,  so  would  his  creditors,  for  they  only 
stand  in  his  place ;  and  to  allow  them  a  privilege  would  introduce  anomalies  to  which  there  would 
be  no  end.  3.  There  is  no  absolute  and  unqualified  rule,  that  in  the  case  of  a  catholic  and 
secondary  creditor  the  catholic  creditor  must  always  take  payment  proportionally  out  of  the  two 
estates. — Ersk.  ii.  12,66;  Edie  y.  Robertson,  M.  3403.  Where  it  is  against  his  interest,  he  is 
clearly  not  bound  to  do  so.  The  Court  below  went  on  the  assumption,  that  the  hypothec  over 
title  deeds  was  exactly  the  same  as  the  right  of  a  creditor  by  heritable  bond ;  but  the  cases  diffe' 
in  many  points,  for  the  hypothec  is  a  mere  passive  right,  while  the  bond  is  an  active  right; 
besides,  the  value  of  the  security  by  bond  depends  on  the  value  of  the  estate,  whereas  the  value 
of  the  hypothec  depends  merely  on  the  likelihood  of  some  person  interested  in  the  estate 
requiring  the  title  deeds,  and  as  a  condition  of  obtaining  them,  paying  the  debt  for  which  the 
hypothec  stands.  The  transaction  with  the  Bank  of  Scotland  was  in  the  nature  of  a  compromise 
of  a  disputed  right  of  hypothec.  They  denied  that  the  appellant  had  any  hypothec  over  Stone- 
law, but  to  avoid  delay  they  entered  into  the  arrangement,  whereby  they  paid  the  appellant  a 
certain  sum  to  get  rid  of  his  interference.  This  agreement  the  appellant  was  entitled  to  enter 
inio,— Hogg  V.  Gardner,  M.  2894.     The  case  of  Clark  v.  Morrison,  16  S.  133,  on  which  the 


i8s5]  GRAY  V,  GRAHAM.  [Z.  Cranworih  L.  C]     617 

respondents  rely,  is  not  a  sound  decision,  but  even  assuming  it  to  be  so,  it  differed  from  the 
present  case  in  several  important  points.  First,  the  common  debtor  there  was  insolvent. 
Secondly,  the  title  deeds  there  were  not  delivered  up  by  the  law  agent  to  any  one  set  of  the 
creditors,  but  were  given  to  the  trustee  under  the  trust  deed,  for  the  general  behoof  of  ail. 
Thirdly,  the  distribution  of  the  hypothec  was  made,  not  by  the  law  agent  but  by  the  trustee. 
And,  fourthly,  the  trustee  sought  entirely  to  relieve  one  of  the  creditors  from  any  share  of  the 
burden,  and  thus  increased  the  burden  of  the  other  creditors.  4.  Miss  Cunningham  was  not  the 
client  of  the  appellant  at  the  time  she  obtained  her  bond,  and  the  allegations  on  the  record  do 
not  warrant  any  inference  that  she  was.  It  was  therefore  no  duty  of  the  appellant  to  advise  her 
of  the  hypothec  he  claimed. 

Rolt  Q.C.,  and  R,  Palmer  Q.C.,  for  the  respondents. — i.  The  expenses  of  the  action  were  not 
covered  by  the  hypothec,  for  the  hypothec  is  a  mere  passive  right,  and  can  have  no  active  right 
as  its  incident.  The  action  was  an  entirely  distinct  and  independent  proceeding,  and  being 
raised,  not  on  behalf  of  his  client,  but  against  him,  his  estate  cannot  be  affected  thereby,  at  least 
as  against  the  heritable  creditors.  2.  The  right  of  taxation  still  exists,  for  whatever  personal  bar 
may  have  beetl  set  up  against  Mr.  Cunningham,  his  heritable  creditors,  over  whom  the  agent 
seeks  to  be  preferred,  cannot  be  prevented  from  having  the  account  taxed.  3.  The  hypothec 
should  have  been  so  used  as  to  obtain  a  rateable  proportion  of  the  debt  from  Stonelaw.  The 
appellant  is  barred  by  personal  exception  from  setting  up  his  hypothec  against  the  trustees,  for 
he  prepared  their  security,  or  at  least  was  aware  of  it,  and  he  was  bound  to  give  them  notice  of 
the  hypothec  he  claimed. — Campbell  y.  Goldie,  2  S.  16.  Besides,  at  the  date  of  the  transaction, 
Cunningham  was  known  by  the  appellant  to  be  in  a  state  of  insolvency.  It  is  denied  that  the 
arrangement  with  the  bank  was  in  the  nature  of  a  compromise,  for  they  never  seriously  disputed 
the  fact  that  the  appellant  had  a  hypothec  over  Stonelaw.  The  case  of  Edie  v.  Robertson  is  no 
authority  against  u^  while  Clark  v.  Morrison,  16  S.  133,  is  precisely  in  point,  and  in  our  favour. 
4,  Miss  Cunningham  as  well  as  her  brother  employed  the  appellant  as  her  agent,  and  therefore, 
as  agent  of  both  buyer  and  seller,  he  was  bound  to  inform  her  of  the  hypothec  he  claimed  over 
the  property. — Wilson^  15  S.  121 1 ;  Allan,  4  D.  1356;  Paterson,  8  D.  1005. 

Solicitor-General  replied. 

Cur,  adv,  vult. 

Lord  Chancellor  Cranworth. — My  Lords,  in  this  case  the  appellant  was  the  law  agent 
of  Charles  Cunningham.  That  is  the  situation  he  held  for  a  period  commencing  on  the  23d 
November  1826,  and  his  bills  of  costs  from  that  time  down  to  the  23d  December  1834  amounted, 
according  to  his  demand,  to  £fiof^  lis,  yd.  In  order  to  recover  payment  of  that  sum,  as  to 
which  there  had  been  a  great  deal  of  negotiation  and  correspondence  between  him  and  his 
employer,  he  raised  a  summons  before  the  Sheriff.  Upon  that  occasion  Mr.  Cunningham  was 
personally  served,  but  he  did  not  appear;  and  on  the  ist  July  1835  the  Sheriff  pronounced  decree 
against  Mr.  Cunningham  for  the  whole  demand,  and  interest.  On  the  3d  June  1836  the  appellant 
raised  a  summons  of  adjudication  on  this  decree,  seeking  to  affect  Mr.  Cunningham's  estates  of 
Stonelaw,  Kinninghouse,  and  some  property  of  Mr.  Cunningham's  in  Regent  Street,  Glasgow. 

Mr.  Cunningham  was  the  fee  simple  proprietor  of  the  property  in  Regent  Street  and  Kinning- 
house, which  he  had  purchased  before  the  appellant  had  become  his  law  agent.  The  sum  which 
he  had  paid  for  the  Regent  Street  property  was  ;£2i4o,  and  that  for  Kinninghouse  ;^i35o.  In 
January  1830  Mr.  Cunningham  had  purchased  the  property  at  Stonelaw  for  ^18,500,  subject  to 
an  heritable  bond,  dated  in  1824,  in  favour  of  the  Bank  of  Scotland,  for  ;£  15,000,  and  subject 
also  to  some  other  real  burdens.  The  title  deed^s  of  Stonelaw  were  in  the  hands  of  the  bank 
when  Mr.  Cunningham  purchased  the  estate  in  1830,  having  been  assigned  to  them  by  their 
heritable  bond,  but  upon  the  completion  of  that  purchase  by  Mr.  Cunningham  they  were 
delivered  up  to  him. 

The  appellant,  as  the  law  agent  of  Mr.  Cimningham,  had  in  his  hands  the  title  deeds  of  all 
the  three  estates. 

The  Bank  of  Scotland  being  desirous  of  getting  the  Stonelaw  estate  sold,  in  order  that  they 
might  obtain  the  money  secured  to  them  by  their  bond,  applied  to  the  appellant  for  the  deeds, 
alleging  that  as  against  them  he  had  no  lien,  or  right  of  retention,  as  they  call  it  in  Scotland.  A 
great  deal  of  correspondence  took  place  upon  this  subject  in  the  years  1832-3-4;  and  eventually, 
in  December  1836,  after  the  appellant  had  raised  his  summons  of  adjudication,  and  before  he 
had  obtained  a  decree  upon  it,  an  agreement  was  come  to  between  the  bank  and  the  appellant 
that  they  should  pay  him  £^"2$  towards  the  discharge  of  the  demand  which  he  had  on  his 
employer  Mr.  Cunningham,  of  ^^609  odd,  and  then  that  he  should  abandon  his  claim  of  lien  or 
retention  on  Stonelaw,  which  might  then  be  sold  to  satisfy  the  claim  of  the  bank. 

This  agreement  was  carried  into  eflFect  with  the  approbation  of  Mr.  Cunningham.  The  bank 
having  paid  £42^  to  the  appellant,  his  demand  was  thereby  reduced  to  a  sum  of  about  ;£38o, 
including  interest. 

On  the  14th  February  1837  the  appellant  obtained  a  decree  on  his  summons  of  adjudication. 
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vhereby  the  Lord  Ordinary  assoilzied  from  the  summons,  so  far  as  related  to  Stonelaw,  and 
adjudged  the  other  lands,  i.  e,  Kinninghouse  and  Regent  Street,  to  the  appellant,  in  satisfaction 
of  the  balance  of  /380,  and  he  was  thereupon  duly  infeft  in  those  lands.  Mr.  Cunningham 
approved  of  all  those  proceedings.  He  died  early  in  1840.  Afterwards  the  appellant  raised  a 
process  of  ranking  and  sale,  in  which  he  claimed  to  be  ranked  prima  loco  for  the  j^sSo  and 
interest,  and  also  for  a  further  sum  of  ;£i55  for  subsequent  expenses,  consisting  chiefly,  I  miglit 
almost  say  entirely,  of  the  expenses  incurred  by  him  in  the  proceedings  relative  to  his  claim 
against  Mr.  Cunningham. 

This  claim  was  opposed  by  the  respondents  on  the  following  grounds :— The  respondents 
Graham  and  Calder,  who  are  the  surviving  trustees  of  Henry  Wardrop,  rely  on  an  heritable 
bond  for  £^^QO  over  the  two  properties  of  Kinninghouse  and  Regent  Street,  granted  in  1828  by 
Mr.  Cunningham  to  Wardrop,  being  the  first  securities  affecting  those  estates,  and  they  opposed 
the  appellant's  claim,  contending  that,  as  to  the  balance  of  £2t^x>^first^  the  bills  of  costs  ought 
to  be  taxed ;  secondly^  the  interest  ought  to  be  calculated  on  a  principle  different  from  that 
adopted  by  the  Sheriff;  thirdly^  if  the  appellant  is  entitled  to  any  lien,  by  way  of  hypothec, 
against  the  respondents,  it  can  only  be  for  such  a  portion  of  his  demand  as  the  value  of  the  two 
estates  of  Kinninghouse  and  Regent  Street  bears  to  that  of  Stonelaw.  And  as  to  the  ;£i55i  they 
contended  that  a  law  agent  has  no  lien  for  costs  incurred  against  his  employer  for  enforcing  a 
demand  against  him.  Those  were  the  grounds  on  which  the  respondents  Graham  and  Calder 
resisted  the  priority  of  the  claim  set  up  by  Mr.  Gray. 

Miss  Cunningham,  the  other  respondent,  objected  to  any  claim  against  her  by  the  appellant 
on  the  ground  of  a  personal  exception  :  she  claimed,  in  virtue  of  an  heritable  bond  granted  to 
her  by  Mr.  Cunningham  in  1830^  in  the  procuring  and  preparing  of  which  bond  she  alleged  diat 
the  appellant  acted  as  her  agent,  and  also  as  agent  of  Mr.  Cunningham  the  granter.  And  she 
alleged  that  during  the  negotiations  for,  and  preparation  of  this  bond,  the  appellant  never  set  up 
or  alluded  to  any  claim  of  hypothec,  but,  on  the  contrary,  represented  the  estates  as  subject  to 
no  burdens  except  the  prior  bond  to  Wardrop. 

On  all  these  points  the  decision  of  the  Lord  Ordinary,  and  then  of  the  Court  of  Session,  vas 
adverse  to  the  appellant.  It  was  decided— ^rj/,  that  the  right  of  the  appellant's  hypothec  or 
retention  did  not  extend  to  the  ;£i55;  secondly ^  that  notwithstanding  the  decree  by  the  Sheriff, 
and  the  subsequent  decree  of  adjudication,  the  appellant's  bills  were  still  liable  to  taxation; 
thirdly^  that  the  appellant  could  only  claim  a  lien  upon  the  estates  in  question — Kinninghouse 
and  Regent  Street — ^for  such  proportion  of  his  demand  as  would  effeir  thereto  after  attributing  a 
rateable  proportion  of  the  claim  to  the  estate  of  Stonelaw;  and,  fourthly^  that  as  against  Miss 
Cunningham  he  could  not  set  up  any  right  of  hypothec  at  all.  The  appellant  has  brought  these 
adverse  interlocutors  by  way  of  appeal  before  your  Lordships'  House. 

As  to  theyfrj/  point  which  was  decided,  viz.,  as  to  the  ;£i5S>  the  Lord  Ordinary  decided,  and 
his  decision  was  adopted  by  the  Court  of  Session  in  these  terms : — "  Finds  that  the  objection  to 
John  Boyle  Gray's  claim  of  hypothec  on  the  titles  of  the  subjects  under  sale,  in  so  far  as  founded 
on  the  accounts,  amounting  to  ;£i55  14^.  5^.,  said  to  be  due  to  him  by  the  late  Charles  Cunning- 
ham, incurred  subsequent  to  the  17th  April  1835,  before  which  date  the  relation  of  agent  and 
client  between  those  parties  had  been  dissolved,  cannot  be  maintained  in  competition  with  the 
claims  and  interests  of  the  respondents  Wardrop's  Trustees,  and  Miss  Janet  Cunningham,  herit- 
able creditors  over  the  said  subjects,  so  as  to  enable  the  objector  to  draw  preferably  from  the  price 
thereof  any  sum  in  payment  of  the  said  accounts,  to  the  prejudice  of  the  security  rights  held  by 
the  said  respondents." 

I  confess  that  on  this  point  of  the  case  I  had  very  considerable  doubts,  because,  according  to 
the  law,  certainly,  of  this  country,  (though  there  is  very  little  authority  upon  this  subject,)  if  * 
solicitor  has  a  lien  upon  his  client's  deeds  for  costs  incurred  by  him,  and  the  client,  upon  appli- 
cation, refuses  to  pay  those  costs,  and  the  solicitor  is  consequently  driven  to  bring  an  action, 
undoubtedly,  by  the  law  of  England,  though  there  is  no  direct  authority  upon  the  subject,  except 
a  case  very  shortly  reported — Lambert  v.  Buckmasiery  2  B.  &  C.  616 — ^all  principle  goes  to  this: 
that  the  law  of  lien  must  extend  as  well  to  the  costs  of  enforcing  the  bill  of  costs,  as  to  costs 
incurred  by  the  client  himself.  But  the  Court  of  Session  held,  that  as  to  this  £iSS>  incurred  in 
the  process  of  adjudication,  that  principle  does  not  apply;  and  though  I  had  some  doubt  about 
it,  upon  full  consideration  I  think  the  Court  of  Session  is  right,  and  tor  this  reason :  the  right  of 
retention  is  primarily  a  right  against  the  client,  and  the  client  only,  the  owner  of  the  estate.  But 
by  the  law,  as  administered  in  Scotland — which  certainly  gives  rise,  as  text  writers  have  sug- 
gested, to  very  great  anomalies — it  is  a  right  which  prevails  against  the  holder  of  the  heritable 
security  also.  Now  this  is  a  very  anomalous  state  of  the  law,  because  it  enables  the  debtor  to 
prejudice  the  right  of  his  creditors ;  and  then  the  question  is — ^how  are  those  rights  affected  by 
the  law  agent  obtaining  adjudication  ?  When  the  law  agent  who  had  this  demand,  first  having 
constitutwi  his  debt,  proceeded  to  the  process  of  adjudication,  there  is  no  doubt  that,  by  virtue 
of  that  adjudication,  and  what  subsequently  follows  upon  it — viz.,  the  infeftment  and  other  pro- 
ceedings— he  becomes  a  real  creditor  upon  the  lands ;  but  he  becomes  a  real  creditor  upon  the 
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lands  not  in  virtue  of  his  lien,  but  in  virtue  of  the  proceedings  which  he  has  instituted.  And 
-what  the  Court  of  Session  has  decided  is  this :  that  the  costs  which  he  incurred  in  making  him- 
self a  creditor  with  a  real  security,  though  they  may  constitute  a  very  good  ground  of  lien  or 
retention  against  the  client  who  employs  him,  cannot  prejudice  the  rights  of  heritable  creditors 
who  had  claims  upon  the  estate  prior  to  his  lien.  The  Court  of  Session  held  that  there  was  no 
authority  to  warrant  any  such  extension  of  the  law ;  that  the  law  itself  is  subject  to  very  consider- 
able anomalies,  and  there  being  no  precedent  for  it,  they  thought  it  ought  not  to  be  extended ; 
and  in  that  view  of  the  case  I  entirely  concur.  That,  therefore,  disposes  of  the  first  question,  as 
tothe;£i55. 

The  i^^^^ff^  question  was  as  to  whether  or  not  these  bills  were  still  liable  to  taxation.  The  argu- 
ment was,  that  there  must  be  an  end  to  the  time  when  a  solicitor' s  bills  are  liable  to  taxation ; 
that  here  the  debt  was  constituted  a  liquid  debt  in  the  year  1835 ;  and  that  from  repeated  acts, 
the  particulars  of  which  it  is  not  necessary  for  me  to  enumerate,  ^om  that  time  onwards  to  the 
time  of  his  death,  it  may  be  taken  to  be  quite  clear  that  Mr.  Cunningham  had  repeatedly  recog- 
nized this  as  being  a  valid  claim ;  and  it  is  said  that  it  cannot  now  be  questioned,  but  it  must  be 
taken  to  be  good,  and  that  it  is  not  liable  to  taxation.  The  Court  of  Session,  however,  thought 
otherwise,  and,  I  think,  quite  correctly,  because  this,  as  in  the  former  case,  is  not  substantially  a 
question  between  the  client  and  the  law  agent,  but  between  the  heritable  creditors  of  the  estate 
of  the  client  and  the  law  agent.  Mr.  Cunningham  did  all  that  he  possibly  could  do  to  confirm 
the  amount  due  from  him  to  his  law  agent ;  to  ratify  the  finding  of  the  Sheriff  as  to  the  amount; 
in  short,  everything  he  could  to  confirm  that  as  a  debt  due  from  him ;  but  his  acts  cannot  preju- 
dice the  rights  of  those  who  had  claims  prior  to  any  claims  that  his  acts  could  affect.  The  Court 
of  Session  held,  and,  I  think,  quite  rightly  held,  that  in  a  process  of  ranking  and  sale  of  this 
nature,  which  is  substantially  a  question  between  the  other  creditors  holding  a  prior  heritable 
security  and  the  law  agent,  the  circumstance  that  the  client  has  chosen  to  dispense  with  taxation 
does  not  at  all  prejudice  those  who  may  insist  upon  it,  even  after  the  lapse  of  a  considerable 
time. 

Then  the  third  question  was  one  of  this  nature.  I  have  already  stated  to  your  Lordships  that 
Mr.  Cunningham,  the  client,  had  three  estates — Stonelaw,  subject  to  large  demands,  nearly 
exhausting  the  whole  value,  the  estate  being  sold  for  ;£i8,5oo,  and  the  charge  upon  it  being 
;f  15,000;  and  he  had  two  other  estates,  which  are  the  subject  of  adjudication.  And  the  point 
which  has  been  decided  by  the  Lord  Ordinary  first,  and  approved  of  by  the  Court  of  Session,  is 
this — that  the  law  agent  could  not  part  with  his  lien  upon  the  one  estate,  so  as  to  leave  the  lien 
affecting  the  others ;  that,  having  a  lien  upon  the  Stonelaw,  and  Kinninghouse,  and  Regent 
Street,  he  had  no  right  to  part  with  his  lien  upon  Stonelaw,  so  as  to  leave  it  wholly  to  affect 
the  two  other  estates. 

Now,  with  very  great  deference,  I  must  say,  after  having  considered  the  case  very  fully,  I  can- 
not do  otherwise  than  concur  with  the  appellant.  I  think  that  the  Court  of  Session  have  fallen 
into  a  mistake  as  to  what  is  called  the  doctrine  of  catholic  securities,  which,  though  assuming  a 
different  name,  is  a  doctrine  as  perfectly  familiar  in  this  country  as  it  is  in  Scotland.  It  is  very 
reasonable  that  where  a  creditor  has  a  claim  upon  two  funds,  he  should  take  his  payment  rate- 
ably  out  of  these  funds;  or  if  he  takes  it,  as  he  certainly  may,  only  out  of  one  of  them,  then  that 
be  should  assign  to  the  persons  who  are  prejudiced  by  that  a  portion  of  the  securities,  so  as  to 
set  the  matter  right.  That  is  the  doctrine  of  the  law  of  Scotland  as  well  as  of  the  law  of  England. 
But  how  does  that  apply  to  the  case  of  a  law  agent  insisting  upon  the  lien — that  is  to  say,  the 
right  that  he  has  to  retain  his  client's  deeds  }  That  is  something  totally  different.  And  the 
Judges  in  the  Court  below  in  deciding  this  case,  admitted  that  no  such  doctrine  had  ever  been 
propounded  or  acted  upon  until  the  case  of  Clark  v.  Morrison.  And  they  all,  in  giving  their 
judgment,  expressly  said  that  it  was  exceedingly  difficult  to  apply  the  doctrine  to  such  a  case 
as  this ;  and  though  they  did  arrive  at  this  conclusion,  they  arrived  at  itevidently  with  very  great 
doubt  And  the  Judges  in  the  present  case,  I  think,  acted  solely,  so  far  as  authority  went,  upon 
that  decision  of  Clark  v.  Morrison, 

Now  I  do  not  feel  myself,  for  the  reason  I  have  stated,  called  upon  to  state  to  youi  Lordships 
as  my  decided  opinion,  that  that  case  of  Clark  v.  Morrison  was  wrong.  But  I  have  no  objection 
to  say,  that  I  think  it  requires  very  great  consideration  before  it  can  be  held  to  be  right,  because 
what  does  it  amount  to  ?  It  amounts  to  this,  that  a  client  having  several  estates,  a  solicitor  can 
never  safely  allow  him  to  sell  any  without  ascertaining,  when  he  is  selling  it,  what  is  the  propor- 
tionate value  of  that  estate  to  the  others,  and  saying  to  him — ''  You  must  discharge  a  portion 
of  your  debt  to  me  now,  in  order  that  those  who  hereafter  may  question  my  right  to  the  other 
estates  may  have  nothing  to  complain  of.'*  That  seems  to  me  a  doctrine  so  exceedingly  incon- 
venient, that  unless  it  be  concluded  by  the  most  positive  authority,  I  should  be  very  unwilling  to 
recommend  your  Lordships  to  act  upon  it.  But  I  think  that  this  case  is  distinguishable  from  the 
case  of  Clark  v.  Morrison  upon  two  grounds,  and  therefore,  even  supposing  the  case  of  Clark  v. 
Morrison  to  be  rightly  decided,  still  it  would  not  govern  the  case  now  waiting  your  Lordships* 
decision.    The  distinctions  are  these : — In  Clark  v.  Morrison  the  whole  estate  was  actually  unaer 
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diligence.  The  whole  estate  was  conveyed  to  a  trustee,  a  gentleman  of  the  name  of  Grieve,  vbo 
was  to  sell  the  whole,  and  to  apportion  the  proceeds  among  the  creditors  rateably.  One  ojf  the 
estates  was  subject  to  heavy  burdens,  and  Mr.  Grieve  agreed,  with  the  assent  of  all  parties,  tbt 
the  second  creditor  upon  the  estate  should  take  the  property  to  himself,  subject  to  the  prior 
burden,  and,  in  consideration  of  that,  should  release  all  his  claim  upon  the  personal  estate— tbat  is 
to  say,  that  he  should  become  purchaser  of  the  estate,  upon  which  he  held  a-  second  security, 
taking  the  money  due  to  him  as  the  purchase  money.  Then,  when  Mr.  Grieve  proceeded  to  seil 
the  other  estates,  undoubtedly  the  Court  held  that  the  solicitor,  the  law  agent,  had  lost  his  liea 
upon  the  other  estates  to  the  extent  of  the  proportion  which  the  estate  which  had  been  taken  by 
the  other  creditor  bore  to  those  which  then  remained  to  be  sold.  It  was  a  very  strong  deciaoe, 
but  it  was  a  decision  applicable  to  the  case  only  of  estates  that  were  actually  under  adjudicadon, 
and  under  process  of  ranking  and  sale. 

Now  in  this  case  the  ultimate  completion  of  the  sale  of  Stonelaw  by  the  bank,  and  the  sale  of 
Kinninghouse,  did  not  take  place  until  after  the  appellant  had  raised  his  summons  of  adjodica- 
tion ;  yet  it  took  place,  and  was  substantially  entirely  completed  before  there  was  any  decree  d 
adjudication.  It  had  been  commenced  long  before  there  was  any  dispute  about  the  payment  a 
the  biUs  at  alL  Therefore  it  is  the  simple  case  of  a  client  solvent,  at  least  ap|>arently  solvent, 
(it  was  suggested  that  he  was  really  insolvent  for  many  years,  but  non  consiat  that  he  was,)  sdi- 
ing  one  of  the  estates  of  which  he  was  the  owner,  and  the  solicitor  parting  with  the  deeds  upon 
the  completion  of  that  sale.  That  makes  a  most  material  distinction  between  this  case  and  the 
case  of  Clark  v.  Morrison. 

But  there  is  another  distinction,  which  puts  this  case  altogether  upon  a  footing  difiFerent  from 
that  of  Clark  v.  Morrison^  which  is  this :  When  the  Bank  of  Scotland  proceeded  to  get  thisesutc 
of  Stonelaw  sold,  in  order  to  pay  themselves  out  of  the  proceeds  the  heritable  debt  due  to  thein 
of  £i^,ooQj  they  disputed  the  right  of  Mr.  Gray  to  hold  these  deeds  against  them  at  all  Y<* 
when  they  took  the  security  they  took  it  with  an  assignation  of  all  the  rights  and  deeds,  and 
they  had  the  rights  and  deeds  in  their  actual  custody  and  possession.  That  was  prior  to  the 
purchase  of  the  property  by  Mr.  Cimningham,  and  when  Mr.  Cunningham  purchased,  the 
vendors  borrowed  the  deeds  from  the  bank,  and  gave  a  receipt,  saying  that  they  had  borrowed 
them,  and  that  they  promised  to  return  them  on  demand.  Now  Mr.  Gray  contended  that  he  «s 
not  a  party  to  that,  and  that,  consequently,  when  the  deeds  came  into  the  hands  of  his  client  Mr. 
Cunningham,  the  purchaser,  he  was  entitled  to  hold  them  against  the  bank.  The  bank  said  that 
he  was  cognizant  of  it,  and  a  great  deal  of  discussion  took  place,  which  was  protracted  througj 
several  years,  as  to  whether  Mr.  Gray  had  any  lien  at  all  upon  these  deeds,  or  whether  ^^^^^ 
not  been  fraudulently  or  surreptitiously  obtained  from  the  bank,  so  as  to  get  from  them  d^s 
which  they  were  entitled  to  hold,  and  which  they  parted  with  only  for  a  limited  purpose.  Before 
the  matter  was  completed,  however,  the  bank  said  that  they  were  not  willing  to  protract  the 
litigation  any  further,  and  that  they  would  give  the  sum  of  £,^2^  towards  the  discharge  of  the 
lien,  which  altogether  amounted  to  ;£6o9.  With  that  offer  Mr.  Gray  was  perfectly  ready  to  close, 
and  the  £^2$  was  actually  paid. 

Now,  to  say  that  where  a  solicitor  has  a  lien  for  £600  in  respect  of  his  costs,  upon  all  the 
deeds  of  his  client,  upon  the  client  proceeding  to  sell  one  of  his  estates,  the  solicitor  must  not 
part  with  the  deeds  without  being  paid  in  the  exact  proportion  of  the  value  of  the  estate  sold  w 
the  other  estates,  would  be  carrying  the  doctrine  to  a  length  which,  unquestionably,  the  case  ot 
Clark  V.  Morrison  does  not  justify. 

In  my  opinion,  therefore,  the  Lord  Ordinary  first,  and  the  Inner  House  afterwards,  came  to 
an  erroneous  decision  in  respect  to  the  third  finding.  I  think  that  there  was  nothing  in  what 
passed  between  Mr.  Gray  and  the  bank  upon  the  sale  of  the  Stonelaw  estate,  which  prevented 
him  from  asserting  to  the  full  extent  his  security,  whatever  that  security  might  be,  remaining 
after  giving  credit  for  the  £^2$,  the  proceeds  of  the  other  estate. 

Thatt  brings  me  to  the  fourth  point,  which,  I  think,  lies  in  a  very  narrow  compass  indeed- that 
is,  the  claim  of  Miss  Cunningham.  Now  Miss  Cunningham  disputes  the  claim  of  the  appcU^^ 
to  any  lien  against  her  upon  a  ground  which  I  think  the  Court  of  Session  was  perfectly  right  in 
sustaining  in  point  of  law,  if  the  facts  had  warranted  the  application  of  it.  What  the  Court 
decided  was  this :  that  where  there  is  a  borrower  and  a  lender,  and  the  solicitor  for  the  borrower 
acts  as  solicitor  for  both  parties,  he,  preparing  the  security  for  the  lender  at  the  expense,  as  wiii 
ordinarily  be  the  case,  of  the  borrower,  if  he  has  any  demand  upon  the  title  deeds  which  belong 
to  the  lender,  and  affect  his  security,  is  bound  to  disclose  that  fact  to  him,  because  otherwise  he 
is  deceiving  his  own  client  by  leading  the  lender,  who  is  as  much  his  client  as  the  borrower,  to 
suppose  that  he  is  giving  him  the  security  of  the  estate  free  from  any  lien  on  his  part,  whereas, 
in  truth,  he  afterwards  sets  up  a  right  of  retention  against  him.  The  Court  of  Session  held  that 
nothing  was  more  dangerous  than  to  allow  transactions  of  this  sort ;  and  that  where  the  saflitf 
law  agent  acts  for  parties  who  have  conflicting  interests,  the  law  must  always  be  taken  most 
strongly  against  him.  And  consequently  they  held  in  this  case  that  there  was  a  personal 
exception  against  the  appellant  setting  up  this  lien  against  Miss  Cunningham. 
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As  regards  the  law  there  laid  down,  I  entirely  concur  in  the  judgment  of  the  Lord  Ordinary, 
and  of  the  Inner  House  afterwards.    But  upon  looking  attentively  to  the  case,  I  cannot  discover 
the  least  trace  that  Mr.  Gray  acted  in  any  respect  whatever  as  the  law  agent  of  Miss  Cunning- 
liam.   The  proceedings  here  are  in  the  nature  of  what  we  should  call  in  this  country  a  demurrer. 
There  is  no  evidence  gone  into  except  some  letters  which  I  shall  allude  to  presently.     Miss 
Ctmningham  says  that  Mr.  Gray  acted  as  her  agent.     He  denies  thaL     He  states  that  he  never 
saw  Miss  Cunningham  in  his  life.     Miss  Cunningham  says  that  he  acted  as  her  agent,  commu- 
nicating with  her  through  a  nephew,  a  son  of  Mr.  Cunningham's.   That  is  entirely  denied.   The 
transaction  looks  to  me  very  much  more  like  that  which  the  appellant  represents  it,  than  that 
"which  Miss  Cunningham' s  advisers  represent  it.     Because  this  was  no  loan  of  money.     Miss 
Cunningham  was  the  creditor  of  her  brother  upon  a  bill  or  a  note,  or  some  transaction  of  that 
sort,  (I  suppose  some  family  arrangement,)  and  Mr.  Cunningham  bad,  whether  at  her  instance 
or  not  is  immaterial,  agreed  that  he  would  give  her  a  real  security  for  the  amount  he  owed — 
^£500  due  to  herself,  and  /200  to  some  person  for  whom  she  was  trustee,  making  in  all  £700, 

Th^  printed  case  now  before  your  Lordships  does  not  disclose  the  fact,  but  we  have  had  handed 
to  us  the  print  as  it  was  before  the  Court  of  Session  in  Scotland,  and  by  that  print  it  appears  that 
a  correspondence  took  place,  in  which  Mr.  Cunningham  always  treated  this  as  a  transaction  in 
which  he  and  he  alone  was  concerned.  I  say  he  alone,  because  there  is  *no  allusion  to  anybody 
else.  The  bill  of  costs  was  brought  in  to  him.  He  complained  of  delay  and  neglect  on  the  part 
of  the  agent,  Mr.  Gray,  who  managed  this  business.  Mr.  Gray  takes  offence  at  that,  and  writes 
to  say  that  Mr.  Cunningham  is  charging  him  very  unfairly ;  that  he  had  done  exactly  what  Mr. 
Cunningham  had  told  him  to  do.  And  he  points  out  how  he  had  strictly  complied  with  his 
commands. 

That  being  so,  the  facts  on  which  the  law  applied  by  the  Court  of  Session  rested,  entirely  fails 
in  this  case.  There  is  no  evidence  that  Mr.  Gray  ever  undertook  to  act  as  agent  for  Miss 
Cunningham,  and  consequently  the  application  of  the  law  is  not  warranted  by  the  facts  of  this 
case. 

The  result  therefore  is,  that  I  shall  move  your  Lordships,  as  to  the  two  first  findings,  to  dismiss 
the  appeal,  and  declare  that  the  appellant's  right  of  retention  of  the  tide  deeds  of  Kinninghouse 
and  Regent  Street,  Glasgow,  was  not  affected  by  reason  of  his  having  parted  with  all  right  in 
the  title  deeds  of  Stonelaw  in  consideration  of  a  sum  of  £^SS »  ^"d  declare  further,  that  the 
appellant  was  not  barred  by  any  personal  exception  from  insisting  on  his  right  of  retention  against 
Miss  Cunningham's  claim  on  her  bond  for  £700  \  and  with  this  declaration  remit  the  case  to  the 
Court  of  Session. 

Mr.  Anderson, — May  I  ask  how  your  Lordships  dispose  of  the  costs  below — the  costs  in  the 
Court  of  Session .?  The  Inner  House  gave  the  costs  against  Mr.  Gray.  I  apprehend  that  order 
will  be  reversed  with  the  other  finding ;  but  I  apprehend  that  he  ought  to  have  his  costs.  He 
has  succeeded  in  the  main  points. 

Lord  Chancellor. — He  has  succeeded  upon  two  of  his  points,  and  upon  two  he  has  failed. 

Mr.  Anderson, — He  has  succeeded  entirely  against  Miss  Cunningham. 

Lord  Chancellor. — He  has  succeeded  entirely  against  Miss  Cunningham,  and  as  against 
her  he  must  have  his  costs  below.  With  regard  to  the  others  he  can  have  no  costs,  because  he 
has  succeeded  only  in  part. 

Cause  remitted  with  a  declaration. 

Appellants  Agents^  Wotherspoon  and  Mack,  W.S.  —  Respondent^  Agents  (for  Wardrop's 
Trustees),  Patrick  Graham,  W.S. ;  (for  Miss  Cunningham)  William  Fraser,  W.S. 


•JUNE  9,  1856. 

Sir  Robert  Menzies,  Bart.,  Appellant,  v.  Major-General  John  Macdonald, 
Respondent. 

Common  Property — Loch — Part  and  Pertinent — Right  of  Riparian  Owner  in  Loch— ^  and  B, 
two  proprietors  ex  adverso  of  the  shores  of  Loch  Rannoch,  had,  by  decree  of  the  Court  of 
Session,  been  found  to  have  a  joint  right  or  common  property  in  the  loch.  Thereafter  A  sold 
part  of  his  lands  adjacent  to  the  loch  to  C,  the  title  being  taken  in  the  same  terms  as  in  his  own 
Crown  charter,  where  lakes  were  merely  mentioned  as  amongst  other  pertinents. 

Held  (affirming  judgment),  in  a  declarator  at  B's  instance,  that  C  had  also  a  right  of  common 
property  in  Loch  Rannoch, 
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Where  a  lake  is  common  property^  each  proprietor  can  restrain  the  other  from  an  excessive  exercise 
of  his  rights  and  he  can  alienate  his  share  to  as  many  others  as  he  pleases ^  so  lone  as  these 
subdivided  shares  do  not  together  exceed  the  original  share  in  a  manner  prejudicial  to  the  others} 

This  action  was  brought  by  the  pursuer,  (the  appellant,)  who  is  proprietor  of  the  barony  of 
Rannoch,  against  the  defender,  who  is  proprietor  of  the  estate  of  Dalchosnie,  to  determine  the 
extent  of  the  rights  of  the  parties  to  Loch  Rannoch. 

Loch  Rannoch  is  an  inland  lake,  of  about  eleven  miles  in  length  and  two  in  breadth,  almost 
entirely  surrounded  by  the  pursuer's  lands  on  the  one  side,  and  the  barony  of  Strowan  on  the 
other.  In  the  pursuer's  titles,  commencing  with  a  charter  granted  by  King  James  iv.  in  1502, 
the  loch  is  conweyed  per  expressum.  In  the  titles  of  Robertson  of  Strowan,  dating  from  163^ 
there  is  merely  the  general  words  piscationes  lacus  aliaque,  &c.,  and  cumpiscariis  lacubus^  &c 

About  the  end  of  last  century  a  dispute  arose  between  the  families  of  Menzies  and  Robertson 
as  to  their  rights  to  the  loch,  and  mutual  actions  of  declarator  were  raised,  which  resulted  in 
an  interlocutor  which  became  final  in  1799.  By  it  the  Court  found  that  Sir  John  Menzies  and 
his  trustees  had  an  exclusive  right  to  two  islands  in  the  loch,  and  that  both  parties  bad  a  joint 
right  or  common  property  in  it, — a  joint  right  of  boating,  fishing,  floating  timber,  and  of  drawing 
nets  on  the  shores  adjoining  to  their  respective  lands,  but  not  upon  the  shores  of  the  lancb 
belonging  to  the  other. 

In  1828  the  defender  purchased  from  the  trustees  of  the  late  Colonel  Robertson  of  Strowan 
the  lands  of  Kinloch,  being  part  of  the  barony.  These  lands  extend  along  the  eastern  margin 
of  the  loch  for  about  two  miles,  and  they  were  conveyed  to  him,  with  "  fishings,  lakes,  forests, 
annexis,  connexis,  pendicles  and  outsets  of  the  foresaid  lands,  and  universal  pertinents  of  the 
same,  all  lying  within  the  parish  of  Fortingall  and  sheriffdom  of  Perth,  and  parts  of  the  united, 
annexed,  and  incorporated  free  barony  of  Strowan ;  together  with  all  right,  title,  and  interest 
which  we,  as  trustees  foresaid,  or  the  said  deceased  Colonel  Alexander  Robertson  of  Strowan, 
or  his  predecessors  or  authors,  had,  have,  or  can  anyways  claim  or  pretend  thereto,  or  to  any 
part  or  portion  thereof." 

The  pursuer  raised  the  present  action  to  have  it  found  that  the  defender  "  has  no  right  of 
property  or  of  servitude,  or  other  right  whatever,  in  Loch  Rannoch,  and  that  he  is  not  entitled, 
by  himself  or  his  tenants,  or  any  other  person  claiming  under  his  permission,  to  exercise  the 
rights  and  privileges  of  sailing,  fishing,  and  floating  timber  on  the  said  loch,  or  to  exercise 
any  other  rights  and  privileges  connected  therewith ;  but  that  the  pursuer  is  entitled  to  possess 
and  enjoy,  in  his  own  right,  and  in  common  with  the  proprietors  of  the  barony  of  Strowan,  the 
said  loch  and  the  whole  privileges  connected  therewith,  exclusive  of  all  right  of  property  or 
servitude  therein  or  thereto  in  the  defender." 

The  summons,  after  concluding  that  the  defender  should  be  interdicted  from  troubling  or 
molesting  the  pursuer  in  the  peaceable  possession  and  exercise  of  his  rights  and  privileges  in 
the  loch,  contained  an  alternative  conclusion,  that  '*  it  should  be  found  that  the  defender's  right 
of  property  or  of  servitude,  or  other  right  (if  any),  is  limited  and  restricted  to  that  part  only  01 
Loch  Rannoch  which  is  situated  ex  adverso  of  the  lands  acquired  by  him  from  the  trustees  of  the 
late  Alexander  Robertson  of  Strowan,  and  does  not  extend  to  any  other  part  of  said  loch ;  and 
that  he  can  only  exercise  the  right  of  sailing  and  fishing  in  the  said  loch,  so  far,  and  no  farth^ 
as  his  said  lands  from  the  shores  thereof,  and  within  such  line  or  boundary  as  shall  be  determined 
in  course  of  the  proceedings  to  follow  hereon." 

The  defender  contended  that  he  was  entitled  to  the  full  use  of  the  whole  loch,  in  common  with 
the  other  proprietors,  and  that  the  disposition  in  his  favour  of  part  of  the  barony  was  sufficient 
to  confer  such  a  right. 

The  Court  of  JSession  held  that  the  defender  had  also  a  right  of  common  property  in  Loci^ 
Rannoch. 

The  pursuer  having  appealed,  he  maintained  that  the  interlocutor  of  the  Court  of  Sessi^ 
should  be  reversed — i.  Because  one  of  two  joint  proprietors  of  a  subject  cannot  introduce  a  third 
party  into  the  enjoyment  of  it,  without  the  consent  of  the  other.  Interlocutor  of  Court  in  former 
action,  14th  Dec.  1798.  2.  Because  the  right  in  the  lake  possessed  by  the  family  of  Strowan, 
was  a  right  of  common  property,  and  not  a  right  of  commonty.  Bell's  Principles,  §§  1072,  iwi 
1088 ;  Ersk.  ii.  9,  15 ;  Hailes,ii.  897-8.  3.  Because  the  right  in  the  lake  possessed  by  the  fam^V 
of  Strowan,  was  not  a  pertinent  of  their  lands,  and  attached  to  each  particular  portion  of  the  lands, 
so  as  to  be  carried  along  with  the  conveyance  of  a  part.  4.  Because  a  lake,  being  an  indivisible 
subject,  cannot  be  apportioned ;  and  one  of  two  joint  proprietors  of  a  lake  cannot  convey  hjs 
right  to  a  lake  in  part,  but  must  coi^vey  it  in  whole.  Milligan  v.  Bamhill^  M.  2486;  HaileSjij* 
897.  5.  Because  the  introduction  of  a  new  joint  proprietor  of  the  lake,  materially  interferes  with 
the  rights  of  the  appellant  as  one  of  the  two  original  joint  proprietors  of  it.  Anderson  v. 
Dairy mple,  20th  June   1799,  F.C. ;   Campbell  v.  Stewart y  24th  Jan.   1809,  F.C.     6.  Because 

1  See  previous  report  16  D.  827 ;  26  Sc.  Jur.  385.        S.  C.  2  Macq.  Ap.  463 :  28  Sc.  Jur.  All- 
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tfae  conveyance  founded  on  by  the  respondent^  conveys  to  him  no  right  of  property  in  the  loch. 
7.  Because,  although  the  respondent  has  no  right  of  property  in  the  loch,  his  right  to  make  such 
use  of  the  loch  as  may  belong  at  common  law  to  a  proprietor  on  the  banks  of  a  loch,  is  not 
interfered  with  by  the  claim  of  the  appellant,  and  his  right  to  have  such  uses  declared  may  be 
reserved.  8.  Because,  under  the  alternative  conclusion  of  the  summons,  the  extent  of  the 
respondent' s  right,  if  he  any  has,  ought  to  be  limited  and  restricted  to  that  part  of  the  lake  which 
is  situated  ex  adverse  of  the  lands  acquired  by  him  from  the  Strowan  family. 

The  respondent  supported  the  interlocutor  on  the  following  grounds: — i.  Because  it  was 
competent  for  Strowan,  by  the  disposition  granted  by  him  in  1828  in  favour  of  the  respondent, 
to  convey  to  him  a  right  and  interest  as  common  proprietor  in  Loch  Rannocb,  in  respect  of 
the  lands  of  Kinloch,  to  which,  along  with  others,  that  right  of  common  property  attached. 
2.  Because  the  grant  contained  in  the  said  disposition  was  made  in  terms  apt  and  habile  to 
convey  such  right  of  common  property.  3.  Because,  on  the  assumption  that  a  right  of  common 
property  was  conveyed  to  the  respondent,  neither  of  the  conclusions  of  the  appellant's  action  of 
declarator  can  be  maintained. 

Solicitor-General  (BexhtW),  Sir  F,  Kelly  Q.C.,  and  Anderson  Q.C.,  for  the  appellant. — We 
contend  that  it  was  not  competent  for  Strowan  to  convey  the  right  of  enjoying  the  lake  to 
Macdonald,  and  even  if  it  was  competent,  that  he  has  not  in  fact  conveyed  it.  The  substantial 
question  resolves  itself  into  what  was  the  meaning  of  the  interlocutor  of  1798.  The  right  declared 
by  that  interlocutor  was  a  right  of  joint  ownership  or  common  property  in  the  lake,  /.  e,  3i 
substantive  right,  and  not  merely  one  that  was  a  pertinent  to  the  adjacent  property.  The  grounds 
on  which  the  Court  came  to  that  conclusion  were,  that  the  charter  of  Menzies  contained  a  specific 
grant  of  the  lake  to  his  ancestor.  On  the  other  hand,  there  was  no  specific  grant  of  the  lake  to 
Strowan,  but  the  terms  of  his  charter  were  such,  that,  if  possession  had  followed,  a  prescriptive 
title  might  be  founded  on  it,  and  accordingly  the  Court  held,  that  such  prescription  had  taken 
effect.  Such  continued  to  be  the  state  of  things  down  to  the  conveyance  to  Macdonald.  That 
conveyance  contained  no  words  conveying  Loch  Rannoch  or  any  interest  therein ;  it  conveyed 
merely  what  was  a  pertinent  of  the  lands  of  Kinloch.  If  it  conveyed  any  interest  in  the  lake  at 
all,  it  conveyed  all  the  interest  of  Strowan ;  but  this  is  not  admitted  by  the  respondent.  The 
right  of  property  was  declared,  in  1798,  to  be  joint  in  Menzies  and  Strowan,  and  each  therefore 
held  it  pro  indiviso.  Though  one  might  sell  his  whole  right,  he  could  not  sell  a  part,  so  as  to 
communicate  the  right  of  enjoyment  of  the  lake  to  other  proprietors,  without  the  consent  of 
Menzies.  The  other  side  contend,  however,  that  Strowan  parted  with  his  right,  and  yet  retained 
it — ^that  he  gave  as  large  a  right  to  Macdonald  as  he  himself  possessed,  and  yet  his  own  right 
remained  unimpaired — which  is  absurd.  The  permission  of  the  co-owner  is  necessary  in  such 
cases,  for  the  obvious  reason  that  his  right  is  necessarily  deteriorated  by  communicating  it  to 
.  third  parties.  Each  owner  is  entitled,  by  himself,  his  family,  his  friends  and  servants,  to  use  the 
loch,  and  suppose  the  average  number  of  the  individuals  so  availing  themselves  of  his  privilege 
to  be  40,  then,  if  a  third  party  is  introduced  as  co-owner,  it  is  tantamount  to  adding  40  persons. 
And  if,  as  the  respondent  must  contend,  every  foot  of  ground  could  be  disponed  to  different 
individuals,  each  taking  with  it  the  right  to  use  the  loch,  the  number  of  persons  thereby  using 
the  loch  would  entirely  destroy  and  fritter  away  any  right  of  Menzies,  which  so  long  as  two  only 
used  the  lake,  might  be  valuable.  The  respondent  contended  that  the  lake  passed  as  a  pertinent 
of  each  portion  of  the  adjacent  land. 

[Lord  Chancellor. — One  may  have  a  servitude  as  a  pertinent  to  land,  but  I  cannot  understand 
tow  you  can  have  a  property  in  the  lake  itself,  which  is  a  separate  and  independent  thing,  as 
annexed  to  something  else.  The  question  in  1798  seems  to  have  been,  whether  Strowan' s  right 
was  a  servitude,  or  a  separate  and  independent  right  of  property ;  and  the  Court  held  it  was  the 
latter.] 

Quite  so.  The  lake  was  a  substantive  property,  and  Strowan  might  have  sold  his  right  to  it 
next  day  without  selling  his  lands. 

[Lord  Chancellor. — Suppose,  by  a  convulsion  of  nature,  the  water  in  the  lake  should  be  dried 
up,  to  whom  would  the  soil  belong  ?] 

It  would  clearly  belong  to  the  two  owners  declared  by  the  interlocutor  of  1798,  and  no  part 
would  belong  to  Macdonald.  The  Court  below  had  considered  the  right  to  the  lake  as  analogous 
to  aright  of  common  ty,  but  it  was  not  so.  A  right  of  commonty  merely  represented  say  20  cattle 
which  were  entitled  to  pasture  there,  and  if  the  owner  of  the  land  to  which  the  right  of  commonty 
was  a  pertinent,  sold  his  land  in  four  equal  portions,  then  each  of  the  disponees  would  be  entitled 
to  pasture  only  five  cattle.  Thus  the  disponees  could  in  the  aggregate  enjoy  only  the  right  which 
originally  belonged  to  their  author.  But  here  the  respondent  claims  to  have  the  same  measure 
of  right  which  Strowan  had,  and  yet  that  Strowan  retains  that  right  undiminished.  It  was  stated 
byBell(Prin.  §§  1072, 1087-8,  107 1-90,  and  uii),  that  a  lake  was  not  divisible,  except  by  consent 
of  the  owners,  or  by  act  of  parliament.  And  a  thing  in  itself  indivisible,  could  not  be  a  part  and 
pertinent  of  that  which  was  divisible.  If  it  is  a  part  and  pertinent  of  anything,  it  is  so  of  the 
barony  of  Strowan,  and  it  is  not  contended  that  the  barony  has  passed  to  Macdonald.     In  Scott 
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V.  Lindsay^  Mor.  12,771,  an  express  grant  was  held  to  exclude  the  right  of  one  who  had  a  general 
grant  coupled  with  possession,  though  the  latter  was  anterior  in  time.  In  Anderson  v.  DalrympU^ 
20th  June  1792,  F.C;  one  joint  owner  was  held  incapable  of  introducing  new  proprietors  without 
the  consent  of  the  other.  So  in  Campbell  v.  Stewart^  24th  Jan.  1809,  F.C.,  as  to  the  right  of 
shooting  on  a  moor  which  was  joint  property;  and  in  Bruce  v.  Hunter^  i6th  Nov.  180S,  F.C.,  it 
was  held  one  joint  owner  could  not  remove  a  tenant  without  the  consent  of  the  other  owner. 

Lord  Advocate  (Moncreift),  and  R,  Palmer  Q.C.,  for  the  respondent. — The  other  side  say,  that 
a  lake  cannot  be  held  as  a  pertinent  of  the  lands  adjacent.     This  is  quite  a  mistake.     The  right 
to  the  adjacent  land  carries  with  it  (in  the  absence  of  words  to  the  contrary)  the  soil  of  the  lake, 
subject  to  any  servitude  possessed  by  other  parties  over  the  waters. — Stair,  ii.  2,  73 ;  Bell's  Prin. 
§§  648,  1 100^  I  loi,  1 1 10,  1 1 1 1.     If  the  lake  passed  as  a  pertinent  of  the  lands  before  they  were 
erected  into  a  barony,  it  can  make  no  difference  that  they  now  form  part  of  the  barony. — See  Officers 
of  State  V.  Smithy  6  Bell's  A  p.  C.  487.    The  Court,  in  1798,  held,  that  the  charter  to  Menzies 
did  not  convey  the  right  to  the  loch  more  than  the  charter  to  Strowan.     The  fact  was,  neither 
charter  conveyed  it,  except  as  a  pertinent  to  the  lands.     It  was  said  a  lake  was  a  thing  in  itself 
indivisible ;  but  the  best  answer  to  that  was,  that  here  we  have  it  already  divided  between  two 
parties,  and  if  so,  it  may  be  divided  still  further.     A  lake  may  perhaps  be  incapable  of  actual 
partition,  but  it  was  quite  possible  for  several  persons  to  have  separate  interests  in  it.     The  lake 
being  a  pertinent  of  lands  which  are  divisible,  must  itself  be  divisible — ^the  accessory  must  follow 
the  principal.     It  is  said  the  multiplication  of  persons  interested  in  the  lake  necessarily  tends  to 
prejudice  the  right  of  Menzies.     What  we  contend,  however,  is,  not  that  Strowan  could  enlarge 
the  right,  but  merely  that  the  number  of  alienees  could  in  the  aggregate  enjoy  the  same  measure 
of  right  which  Strowan  held  originally.     If,  owing  to  the  number  of  alienees,  Menzies  should  be 
unable  fully  to  exercise  his  right,  then  the  law  of  Scotland  provides  a  remedy,  for  he  may  have 
an  action  to  regulate  the  exercise  of  right  on  the  part  of  these  alienees.     But  it  was  not  contended 
that  Menzies  was  here  impeded  in  the  enjoyment  of  the  lake  from  the  number  of  the  other  persons 
using  it  by  right  of  the  respondent.     Each  owner  of  the  adjacent  land  was  entitled,  by  himself, 
and  family  and  friends,  to  fish  and  boat,  and  it  could  not  be  said  that  because  a  man  may  be  an 
innkeeper,  his  right  was  to  be  different  from  that  of  other  persons.     The  case  of  a  common, 
though  not  in  all  respects  identical  with  a  lake,  was  yet  analogous.     The  right  of  commonty  was 
a  pertinent  of  the  land.     It  required  a  statute  to  enable  a  common  to  be  divided,  and  there  is 
perhaps  no  instance  of  a  lake  having  been  so  divided.     There  was  nothing,  however,  in  the  laws 
of  Scotland  to  prevent  any  number  of  the  adjacent  owners  being  entitled  to  the  common  use  of 
the  lake,  subject  only  to  the  regulation  of  their  mutual  rights.    They  might  among  themselves 
divide  the  common  property. — Craig,  ii.  8,  35 ;  Ersk.  iii.  3,  56.     It  was  said  in  the  Court  below, 
that  the  right  of  commonty  is  different  from  the  right  of  common  property,  and  Bell's  Prin. 
§  1086,  was  said  to  be  an  authority.     But  Bell  is  evidently  inaccurate,  and  confounds  the  right 
of  servitude  with  that  of  commonty,  the  two  often  co-existing.     Commonty  is  nothing  else  than 
common  property, — (see  Gordon  v.  Grants  22  Sc.  Jur.  i92,)--and  there  is  no  intermediate  right 
in  the  law  of   Scotland  between  servitude  and  common  property.     As  to  the  cases  cited  on 
the  other  side,  Campbell  v.  Stewart  was  quite  consistent  with  the  doctrine,  that  the  tenement 
belonging  to  the  joint  owners  there  could  be  divided  into  shares,  and  the  common  right  would 
pass  to  each  holder  of  a  share.    Bruce  v.  Hunter  merely  shews  that  two  joint  owners  must 
concur  in  granting  a  lease.     In  Anderson  v.  Dalrymple^  one  of  the  joint  owners  attempted  to 
alter  the  substance  of  the  joint  property,  which  the  respondent  does  not  do  here.     There  is  a  case 
in  our  favour  of  Macdonaldw,  Farquharson^  15  S.  259,  where  it  was  held,  that  one  joint  owner 
could  not  prevent  his  co-owner  from  granting  a  right  to  fish.     Lastly,  it  being  competent  for 
Strowan  to  convey  the  right  in  question,  the  conveyance  to  Macdonald  actually  conveyed  it,  the 
terms  used  being  the  same  as  those  in  Strowan' s  charter. 

Sir  R,  Bethell  replied. — We  deny  that  a  lake  in  Scotland  can  pass  as  a  part  and  pertinent  of 
the  lands  adjacent,  where  there  has  been  an  express  conveyance,  and  Stair  says  nothing  to  the 
contrary.  The  doctrine  of  part  and  pertinent  can  only  apply,  where  there  is  no  such  express 
conveyance.  In  1798,  Strowan  did  not  claim  the  lake  as  a  part  and  pertinent,  but  he  claimed 
the  exclusive  right  to  the  lake  by  virtue  of  an  express  grant  of  later  date  than  that  of  Menzies. 
The  judgment  of  1798  does  not  find  that  the  lake  was  a  part  and  pertinent,  but  that  it  was  the 
substantive  property  of  the  two  owners,  each  having  claimed  it  by  express  grant. 

Cur»  adv,  tmlt. 

Lord  Chancellor  Cranworth. — In  this  case  the  question  was  as  to  the  right  of  using  a 
loch  or  lake  in  Scotland  called  Loch  Rannoch,  for  the  purpose  of  sailing,  fishing,  floating  timber, 
and  other  like  purposes,  upon  the  lake.  It  appears  that  Loch  Rannoch  is  a  loch  about  1 1  miles 
long,  running)  from  west  to  east,  and  about  2  miles  broad.  The  appellant  Sir  R.  Menzies  is 
the  owner  of  the  whole  of  the  north  bank,  except  about  1200  yards  at  the  lower  or  east  end,  known 
by  the  name  of  Kinloch.  A  gentleman  of  the  name  of  Robertson  is  the  owner  of  the  land  on 
the  south  side,  except  about  2  miles  of  the  lower  end,  which  has  always  been  held  as  a  separate 
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property,  called  Innerhadden,  and  he  was  also,  up  to  1828,  the  owner  of  that  small  portion  of 
the  north  ban^c  at  the  east  end,  called  Kinloch.  Robertson's  land  to  the  south  of  the  loch, 
together  with  that  piece  called  Kinloch,  and  which  had  formerly  belonged  to  the  same  owner, 
Robertson,  constituted,  with  other  lands,  a  barony  called  the  barony  of  Strowan.  In  the  year 
1828,  the  then  owner  of  Strowan  sold  this  portion  of  the  land  called  Kinloch,  to  the  respondent 
Major-General  Macdonald.  The  facts  appear  on  the  pleadings,  and  I  need  not  state  them  more 
in  detail     There  is  no  question  upon  these  points  which  I  have  stated. 

From  this  time,  that  is,  in  1828,  the  respondent  Macdonald,  with  his  family,  friends,  and 
tenants,  exercised  the  right  of  boating  and  fishing,  and  using  the  lake  as  they  thought  fit.  The 
allegation  is,  that  when  he  acquired  the  five  merk  lands  of  Kinloch,  being  part  of  the  barony  of 
Strowan  bordering  on  Loch  Rannoch,  with  fishings,  lakes,  and  pertinents  of  the  same,  he 
exercised  the  right  of  boating  and  fishing  upon  the  loch  by  himself  and  his  family,  and  friends 
and  visitors,  and  he  has  ever  since  continued  to  do  so.  During  the  defender's  absence  on  his 
military  duties,  the  tenants  of  his  mansion  house,  shootings,  and  fishings,  exercised  the  same 
right  of  boating  and  fishing  on  the  loch.  That  is  the  allegation  of  Major-General  Macdonald. 
The  other  side  say,  "that  the  defender  exercised  the  privileges  here  mentioned,  and  his  family, 
friends,  visitors,  and  tenants,  have  occasionally  attempted  to  exercise  the  privileges  here 
mentioned,''  but  the  appellant  denies  "  that  they  had  any  right  to  do  so."  He  admits,  however, 
that  the  respondent  himself  did  exercise  this  privilege,  and  that  his  family  and  friends  did  the 
same. 

The  object  of  the  present  action  was  "  to  prevent  Major-General  Macdonald,  his  family,  and 
firiends  and  tenants,  from  exercising  the  privilege  of  boating,  fishing,  and  floating  timber,  and 
otherwise  using  the  lake." 

The  title  of  Menzies,  the  appellant,  dates  from  a  very  early  period,  viz.,  from  the  year  1 502, 
when  King  James  iv.  of  Scotland,  by  charter,  granted  to  Robert  Menzies  the  lands  of  Downan, 
and  other  lands  therein  mentioned,  and  erected  the  same  into  a  barony.  The  statement  of  the 
appellant  is  in  these  terms : — "  By  charter  under  the  Great  Seal,  granted  by  King  James  the  iv. 
to  Robert  Menzies  of  that  ilk,  dated  ist  September  1502,  His  Majesty  gave  and  granted  to  the 
said  Robert  Menzies,  and  his  heirs  and  successors,  the  lands  of  Downan,  and  other  lands  and 
heritages  therein  mentioned,  which  were  thereby  erected  into  a  barony  to  be  called  the  barony  of 
Rannoch,  upon  which  charter  the  said  Robert  Menzies  was  infeft  on  17th  March  1510.  The 
title  completed  by  the  pursuer,  as  before  mentioned,  connects  with  the  said  charter  and 
infeftment" 

The  title  of  Strowan,  that  is,  the  title  to  the  south  side,  which  is  in  the  possession  of  Robertson, 
was  not  carried  further  back  than  the  year  1636.  And  by  a  Crown  charter  of  resignation,  dated 
27th  June  1636,  in  favour  of  Alexander  Robertson,  the  barony  of  Strowan,  which  includes  the 
piece  of  land  on  the  north  side  called  Kinloch,  is  described.  The  description  is  in  Latin : — 
''  Totas  et  integras  terras,  et  baron iam  de  Strowan,  comprehendentem  omnes  et  singulas  terras 
molendina,  silvas,  piscationes,  lacus,  aliaque,  particulariter  subscripta,"  and  then  it  gives  a 
description  of  the  manor,  and,  amongst  other  things,  ''piscariis,  lacubus,"  and  others. 

This  property,  that  is,  the  barony  of  Strowan,  afterwards  came  to  the  Crown  on  the  attainder 
of  its  then  possessor,  about  the  middle  of  the  last  century — I  think,  in  the  troubles  of  1745.  ^"^ 
afterwards,  in.  1785,  it  was  restored  to  Alexander  Robertson  by  the  same  description  as  that 
contained  in  the  original  charter  of  1636. 

Disputes  arose  soon  after  1785  between  Menzies,  who  was  the  owner  of  the  barony  of 
Rannoch,  comprehending  the  north  side  of  the  lake,  except  that  small  piece  at  the  bottom,  and 
Robertson,  as  the  owner  of  the  barony  of  Strowan,  as  to  their  respective  rights  in  and  over  the 
lake,  which  led  to  cross  actions  between  them.  The  two  actions  were  afterwards  conjoined,  and 
a  final  interlocutor  was  made  in  the  conjoined  actions  on  the  2d  July  1799,  whereby  it  was 
determined  that  the  two  parties  were  joint  owners  of  the  lake.  The  interlocutor  of  the  14th 
December  1798,  which  was  afterwards  confirmed  on  the  2d  July  1799,  states  this: — "The  Lords 
having  advised  the  foregoing  state  of  the  conjoined  processes  of  declarator,  depositions  of  the 
witnesses  adduced,  writs  produced,  and  heard  counsel  thereupon  yesterday  and  this  day — Find 
that  Sir  John  Menzies  and  his  trustees  have  an  exclusive  right  to  the  two  islands  in  Loch 
Rannoch :  Find  that  both  parties  in  this  case,  (that  is,  Menzies,  as  the  owner  of  the  barony  of 
Rannoch,  and  the  north  side  of  the  lake ;  and  Robertson,  as  the  owner  of  the  barony  of  Strowan, 
including  the  chief  part  of  the  south  side,)  have  a  joint  right  or  common  property  in  the  loch  of 
Loch  Rannoch,  and  a  joint  right  of  sailing,  fishing,  floating  timber,  and  exercising  all  acts  of 
property  thereupon,  and  of  drawing  nets  upon  the  shores  thereof  adjoining  to  the  respective 
lands,  but  not  upon  the  shores  of  the  lands  belonging  to  each  other ;  and  decern  and  declare 
accordingly.*' 

This  decision,  which  was  pronounced  above  50  years  ago,  conclusively  establishes  the  rights 
of  Menzies  and  Strowan  to  this  lake  as  joint  property.  But  Menzies,  the  present  appellant,  the 
owner  of  Rannoch,  contends  that  Strowan  (I  use  the  names  which  I  believe  are  commonly  used, 
Rannoch  and  Strowan)  could  not  alienate  a  portion  of  the  barony  so  as  to  give  Macdonald,  his 
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disponee,  the  right  to  use  the  loch  for  fishing,  boating,  and  so  on,  for  that  by  such  a  course  be 
would  be  making  the  interest  of  Menzies  less  than  it  in  fact  is ;  that  he  would  be  thus  making 
him  an  owner  to  the  extent  of  one  third  of  the  lake,  instead  of  one  half.  He  contends  that  the 
ownership  of  a  lake  is  what  is  called  2ijus  individuuniy  incapable  of  division,  and|that  when  there 
are  two  joint  proprietors  of  such  a  right,  one  of  them  cannot,  without  the  consent  of  the  other, 
introduce  a  third.  That  that  is  the  state  of  the  law  in  reference  to  some  property,  there  is  &o 
doubt.  You  cannot,  in  the  case  of  a  peerage,  for  instance,  split  that,  so  as  to  make  two  peerages 
— ^you  cannot  grant  a  part  of  a  peerage.  So,  again,  in  the  case  of  a  castle  for  defence,  you 
cannot  grant  a  portion  of  it.     The  nature  of  the  property  prevents  such  subdivision. 

There  is  also  a  further  point  raised  by  the  appellant  here,  viz.,  that  even  if  Strowan  had  the 
power  of  giving  the  lake  to  the  defender  Macaonald  for  the  purposes  for  which  he  can  use  it 
nimself,  yet  that,  in  fact,  no  such  right  was  conferred  by  the  conveyance  which  he  made  in  1748. 
This  is  a  question  of  inferior  importance  to  the  other,  depending  merely  on  the  construction  of 
the  particular  deed.  The  former  question  is  one  of  general  importance,  depending  on  what  are 
in  general  the  rights  of  two  or  more  co-owners  of  a  loch. 

Both  parties,  it  is  to  be  observed,  start  from  the  interlocutor  of  1798,  which  established  the 
joint  ownership.  The  Lord  Ordinary  upon  the  present  action  was  of  opinion,  that,  treating  the 
pursuer  Menzies  and  StroWan  as  joint  owners  of  the  loch,  there  was  nothing  in  the  nature  of  the 
property  to  prevent  either  of  the  co-owners  from  alienating  any  portion  of  his  interest,  provided 
only  that  he  and  his  alienee  could  not  together  take  a  greater  interest  in  the  loch,  and  the  use  of 
it,  than  he  alone  enjoyed  before  his  alienation. 

The  decision  of  the  Lord  Ordinary  was  brought  before  the  Second  Division  of  the  Court  of 
Session.  The  Judges  there  were  equally  divided  upon  it.  The  Lord  Justice  Clerk  and  Lord  Wood 
took  a  different  view  from  the  Lord  Ordinary,  and  Lords  Cockbum  and  Murray  thought  with 
him.  That  being  the  state  of  the  case,  the  question  was  brought  before  the  other  Division  of 
the  Court  of  Session.  The  Lord  President,  Lords  Robertson,  Rutherfurd,  Handyside,  Cunriehili, 
Benholme,  and  Ivory,  concurred  with  the  Lord  Ordinary.  Lord  Deas  was  of  the  contrary 
opinion.    The  case  has  now  been  brought,  by  way  of  appeal,  before  your  Lordships'  House. 

The  argument  of  the  appellant  Menzies  rests  upon  the  assumption,  that  the  right  to  a  loch  is  a 
right  incapable  of  division.  But  upon  what  does  this  rest  ?  The  proposition  comes  strangely  in 
a  case  which  is  founded  on  the  joint  ownership  of  the  two.  There  is  nothing  in  the  law  ^ 
Scotland,  so  far  as  I  have  been  able  to  discover,  to  prevent  the  owner  of  a  loch  from  alienating 
any  portion  of  it  as  he  may  think  fit.  So  also,  when  a  right  to  a  loch  is  held  as  a  mere  pertinent 
to  land.  If,  indeed,  the  effect  of  alienation  by  one  or  two  co-owners  should  be  to  deprive  the 
other  owner  of  the  full  right  as  to  his  moiety,  then  that  would  give  a  right  of  action  for  regulation 
of  the  enjoyment.  But  a  similar  right  would  exist  independently  of  alienation,  if  one  of  two  co- 
owners  should  use  his  right  in  excess,  so  as  to  interfere  with  the  right  of  the  other.  To  illustrate 
this :  Suppose  it  were  not  possible  for  more  than  any  given  number  of  boats,  say  1000^  to  be 
simultaneously  engaged  in  fishing  upon  the  lake,  Menzies  would  be  entided  to  have  500  so 
employed,  and  Strowan  would  be  entitled  to  the  other  500.  Strowan  could  not  by  alienating  i^ 
others  give  a  right  to  more  than  his  due  share.  But  if  he  keeps  within  that  limit,  Menzies  has 
no  right  to  complain.  It  is  the  same  thing  to  him  whether  the  right  is  exercised  by  Strowan 
himself,  or  by  others  deriving  tide  under  him.  In  either  case  Strowan  or  his  disponees  might 
be  restrained  from  any  excessive  exercise  of  the  right  enjoyed  in  common  with  another ;  but 
Strowan  could  not  be  prevented  from  exercising,  subject  to  the  liability  to  be  thus  reg^ulated,  the 
right,  incident  to  property  in  general,  of  alienating  it  as  he  may  think  fit. 

It  was,  indeed,  argued,  that  the  right  to  a  loch  is  ayW  individuumy  incapable  of  division  ;  at  all 
events,  incapable  of  division  by  the  act  of  the  party.  That  was  a  necessary  restriction  of  the 
argument ;  because  it  is  clear  that  the  right  to  a  loch  might  descend  to  two  heirs  who  might  take 
as  heirs  portioners,  and  in  that  case  it  is  not  contended,  that  the  right  might  not  be  divided. 

I  have  searched  through  all  the  books  that  would  throw  light  on  the  subject ;  but  I  confess  that 
I  Can  find  no  ground  whatever  for  such  contention.  The  cases  relied  upon  do  not  sustain  it.  The 
old  case  of  Scott  v.  Lindsay  merely  decided,  that  a  party  claiming  under  a  special  infeftment  of  a 
lake,  might  set  up  a  valid  title  to  exclusive  possession  even  against  a  party  who  had  been 
previously  infeft  in  certain  lands  cum  lacu,  piscationidusy  &c.,  and  who  claimed  under  that 
infeftment  to  have  continually  exercised  the  rights  of  fishing  and  other  rights  on  the  loch.  And 
so  the  Court  held.  This  case  might  have  been  relied  on  as  affording  a  cogent  argument  in  the 
contest  raised  by  Menzies  in  1798,  but  it  is  inapplicable  to  the  present  case. 

The  case  of  Anderson  v.  Dairy mpUy  decided  in  1799,  was  then  relied  on,  but  that  case  also  is 
inapplicable  to  the  question  now  under  discussion.  It  was  there  decided,  that  where  two  orniore 
persons  are  entitled  to  the  common  use  of  a  passage  leading  to  their  respective  apartments  in  ^ 
house,  no  one  of  the  persons  interested  can  alter,  even  by  improvine.  the  passage  in  which  there 
is  this  common  interest,  without  the  consent  of  all.  I  have  no  doubt  of  the  correctness  of  that 
decision,  and  if  here  Strowan  had,  without  the  consent  of  Menzies,  attempted  to  drain  the  lakCj 
the  case  cited  would  have  been  an  authority  to  shew,  that  be  could  not  do  so ;  but  it  is  d<^ 
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authority  to  shew,  that  the  ovmer  of  one  of  the  rooms  in  the  supposed  house  to  which  the  passage 
led,  could  not  alienate  that  room  or  any  portion  of  it  to  another,  and  that  such  disponee  would 
not  have  a  right  to  use  the  passage. 

Reliance  was  then  had  upon  two  cases,  in  which  it  was  held,  that  where  there  are  two  joint 
owners  of  a  muir,  one  of  thefh  cannot,  without  the  consent  of  the  other,  let  to  a  third  party  the 
right  of  sporting  over  it.  Those  cases,  however,  proceeded  upon  the  special  nature  of  the  right 
attempted  to  be  severed.  It  certainly  was  not  meant  to  be  decided,  that  one  of  two  joint  owners 
of  a  muir  may  not  sell  his  interest,  or  any  share  of  it,  to  as  many  joint  purchasers  as  he  may 
choose.  With  respect  to  the  correctness  of  the  decision  itself,  I  am  not  called  upon  now  to 
express  an  opinion. 

The  same  principle  must  govern  the  ownership  by  two  or  more  owners  in  common  of  a  loch, 
which  is  the  case  here.  And  I  therefore  concur  with  the  great  majority  of  the  Judges  below  in 
the  conclusion,  that  it  was  competent  to  Strowan,  in  1828,  to  sell  and  convey  to  the  respondent  a 
right  to  the  use  of  the  loch,  as  pertinent  to  the  lands  of  Kinloch. 

With  reference  to  the  other  question,  namely — ^whether  any  right  to  the  loch  was  in  fact 
conveyed  to  the  defender  by  the  terms  of  the  conveyance  of  1828,  it  is  to  be  observed,  that  the 
conveyance  is,  so  far  as  relates  to  the  lands  conveyed,  in  the  same  language  as  occurs  in  the 
Crown  charter  of  resignation  of  the  27th  June  1636,  when  Alexander  Robertson  became  the 
owner  of  the  barony  of  Strowan.  The  description  in  that  charter  is  as  follows  (I  have  already 
referred  to  it) : — "  Totas  et  integras  terras,  et  baroniam  de  Strowan,  comprehendentem  omnes  et 
singulas  terras,  molendina,  silvas,  piscationes,  lacus,  (and  so  on,)  cum  castris,  turribus,  fortaliciis, 
maneriebus,  pomariis,  hortis,  toftis,  croftis,  molendinis,  multuris,  silvis,  piscariis,  lacubus,"  &c. 
In  the  disposition  and  sasine  whereby  the  lands  of  Kinloch  were  conveyed  to  the  defender,  the 
description  is  substantially  exactly  the  same,  except  that  it  is  in  English,  "all  and  whole  the  five 
merk  lands  of  Kinloch  or  Kinlochie,  of  old  extent,  with  castles,  towers,  fishings,  lakes,  forests, 
pertinents  of  the  same.'* 

Now,  the  description  in  the  charter  of  1636  of  the  whole  of  the  lands  therein  described,  as 
making  up  the  barony  of  Strowan,  coupled  with  the  general  words  ''cum  piscariis,  lacubus,  et 
omnibus  earundem  terrarum  pertinentibus,''  was  held  in  1798  to  include  a  right  to  the  use  of  the 
loch  for  the  purposes  of  fishing,  boating,  and  floating  timber,  or  at  least  it  was  held,  that  with 
the  usage  it  might  be  so  interpreted.  And  that  being  so,  I  think  it  follows  as  a  necessary  conse- 
quence, that  a  subsequent  disposition  of  a  specific  part  of  the  lands  constituting  the  barony, 
together  with  the  same  general  words  added,  must  be  taken  to  have  the  same  effect,  that  is,  to 
give  to  the  disponee  of  part  of  the  lands  of  the  barony  as  pertinent  thereto,  the  same  rights  in 
the  lake  in  respect  of  the  part  so  conveyed,  as  he  had  himself  taken  on  obtaining  a  conveyance 
of  the  whole,  subject,  of  course,  to  the  observation,  that,  as  between  Menzies  on  the  one  hand, 
and  Strowan  and  his  disponee  on  the  other,  no  greater  or  more  extended  rights  could  be  enjoyed 
by  the  latter  than  if  the  whole  barony  had  remained  entire  and  unsevered.  For  these  reasons, 
I  entirely  concur  in  the  judgment  of  the  Court  of  Session. 

Interlocutors  affirmed,  with  costs. 
Appellants  Solicitors^  Hope,  Oliphant,  and  Mackay. — Respondents  Solicitor^  Giarles  Bruce. 
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The  Magistrates  of  Renfrew,  Appellants,  v.  James  Hoby,  and  Others, 

Respondents, 

Appeal  to  House  of  Lords — Competency — Withdrawing  case  from  Jury — Process — Issues  having 
been  sent  to  a  jury  to  try  a  question  as  to  a  right  of  free  port  and  harbour,  four  witnesses  were 
examined  by  the  pursuer,  when  the  parties,  on  the  suggestion  of  the  presiding  Judge,  agreed 
that  there  was  no  proper  question  of  fact  for  the  jury,  and  the  Judge  thereon  discharged  them, 
and  it  was  arranged,  in  order  to  the  disposal  of  the  case  by  the  Court  on  the  notes  of  the  presid- 
ing Judge,  that  each  party  should  be  entitled  to  raise  any  question  of  law  before  the  Court, 
which  the  notes  and  record  might  suggest.  The  Court  of  Session  having  disposed  of  the  case 
after  hearing  parties,  an  appeal  was  presented  against  the  judgment  of  the  Court » 

Held — That  the  case  had,  by  the  consent  of  parties,  been  referred  to  the  Court  for  decision  as 
arbitrators,  and  that  it  was  therefore  no  longer  subject  to  the  review  of  the  House  of  Lords  by 
appeal,  as  an  ordinary  case,^ 

^■^—-    ■  '     '  ""^^"^  '     ■       1—^—  , 

*  See  previous  report  16  D.  348  ;  26  Sc.  Jur.  165.     S.  C.  2  Macq.  Ap.  478  :  28  Sc.  Jur.  470. 

s  s  2 
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The  action  was  one  of  declarator,  that  the  magistrates  of  Renfrew  had  a  right  of  free  harbour. 
The  case  went  to  trial  on  an  issue  "  whether  the  pursuers  have  under  their  charter  levied  a  duty 
of  2</.  per  ton  upon  goods  loaded  or  landed,  &c.,  for  forty  years  and  upwards."  After  the 
examination  of  some  witnesses  both  parties  considered,  that  there  was  no  proper  question  of  fact 
which  the  jury  could  be  called  on  to  decide,  and  the  Lord  Justice*Clerk,  with  consent  of  parties, 
discharged  the  jury  without  a  verdict,  and  in  order  that  the  cause  might  be  decided  by  the 
Court  on  the  notes,  each  party  being  entitled  to  raise  any  question  of  law.  The  Court  ultimately 
found  against  the  pursuers. 

The  pursuers  having  appealed,  the  respondents  appeared  and  prayed  the  House  of  Lords  to 
dismiss  the  appeal  as  incompetent,  on  the  ground,  that  the  case  having  been  withdrawn  from  the 
jury,  it  had  been  submitted  to  the  Court  as  a  referee,  and  consequently  they  maintained  that  it 
was  no  longer  subject  to  review.  The  cases  of  Craig^  v.  Duffusy  6  Bell's  Ap.  308;  21  Sc  Jur. 
205  ;  and  Dudgeon  v.  Tkomson,  ante,  p.  403  :  i  Macq.  Ap.  714;  26  Sc.  Jur.  626  ;  were  relied 
on  as  settling  the  point 

The  appeUants  maintained  that  the  appeal  was  competent — i.  Because  the  judgment  vas 
pronounced  in  the  exercise  of  the  ordinary  jurisdiction  of  the  Court  of  Session,  and  so  was  open 
to  appeal  in  the  same  way  as  any  other  judgment.  2.  Because  no  submission  to  the  Court  as 
arbitrators  was  gone  int ',  either  in  form  or  in  effect ;  and  any  such  submission  would  have  been 
ultra  vires  of  the  appellants,  as  provost  and  magistrates  of  Renfrew.  3.  Because,  supposing  it 
could  be  held,  that  after  the  appellants  were  stopped  from  concluding  their  evidence,  and  the 
case  was  taken  to  the  Court  as  on  a  pure  question  of  law,  the  Court  proceeded  to  judge  as  on  a 
mixed  question  of  fact  and  law,  and  to  have  in  itself  the  functions  of  a  jury,  there  was  in  that 
view  of  the  case  a  miscarriage  in  the  Court  below,  and  the  proceedings  taken  were  irregular, 
incompetent,  and  inequitable ;  and  it  would  be  both  competent  and  necessary  to  obtain  the 
interposition  of  the  House  of  Lords  to  redress  the  irregularities,  and  to  remit  the  case  to  be  tried 
anew.  Oswald  v.  M^Whir,  i  Sh.  &  M'L  393,  and  ii.  399  ;  Russell  v,  Crichtofiy  2  Bell's  Ap. 
21 ;  and  Matheson  v.  Ross^  6  Bell's  Ap.  379. 

Roll  Q.C.,  for  respondents. — This  case  cannot  be  distinguished  from  the  two  recent  cases  of 
Dudgeon  v.  Thomson^  ante,  p.  403 ;  i  Macq.  714 ;  26  Sc.  Jur.  626,  and  Craig w,  Duffus^  6  Bell's  Ap. 
308,  in  which  it  was  held,  that,  the  case  having  been  withdrawn  from  the  jury  and  submitted  to 
the  Court,  the  latter  had  decided  the  matter  as  arbiters,  and  not  in  the  ordinary  cursus  curiae 
and  therefore  that  no  appeal  was  competent.  In  Dudgeon  v.  Thomson,  there  were  mixed 
questions  of  law  and  fact,  and  the  Court  and  the  counsel  agreed  at  the  trial  to  substitute  the 
Court  for  the  jury.  The  Court  had  no  power,  but  by  the  consent  of  the  parties,  to  try  such 
questions  of  fact,  for  so  long  as  the  interlocutor  ordering  a  trial  by  jury  stood,  a  verdict  of  a  jury 
was  the  only  mode  of  disposing  of  the  question  of  fact ;  hence  the  Court,  when  substituted  for 
the  juryj  exercised  merely  a  delegated  jurisdiction.  The  questions  in  dispute  here  were  questions 
of  fact,  viz. — whether  certain  tolls  had  been  levied  within  the  limits  of  the  charter.  The  parties, 
therefore,  having  elected  to  take  the  disposal  of  the  question  out  of  the  ordinary  course,  must 
abide  by  the  decision  of  their  own  tribunal,  and  cannot  complain  that  no  appeal  is  competent. 

Solicitor-General  (Bethell),  and  Anderson  Q.C.,  for  the  appellants. — The  two  decisions  of 
Craig  V.  Duffus  and  Dudgeon  v.  Thomson^  were  unjust,  mischievous,  and  opposed  to  all 
authority.  They  were  unjust  and  mischievous,  because  the  House  chose  of  its  own  mere  motion 
to  start  this  objection  of  incompetency,  as  a  surprise  on  the  parties,  neither  of  whom, 
nor  even  the  Judge,  ever  contemplated  such  a  result,  as  that  they  would  be  depriving 
themselves  of  the  right  of  appeal,  when  the  Judge  suggested  that  the  Court  should  try  the 
question  instead  of  the  jury.  In  such  cases,  where  both  parties  clearly  mistook  their  way,  it  was 
the  duty  of  the  House  to  direct  a  new  trial,  and  such  was  the  course  sanctioned  by  the  previous 
authorities.  Yet  the  House  treated  the  parties  as  if  they  had  submitted  to  the  Court  as  mere 
arbiters.  But  nobody  ever  heard  of  an  arbitration,  where  neither  of  the  parties  signified  his 
consent  to  arbitrate.  In  Craig  v.  Duffus  the  Court  had  ordered  a  jury  trial,  and  because  the 
parties  before  going  to  trial  agreed  to  take  the  proof  by  commission,  Lord  Cottenham  said  that 
was  a  departure  from  the  regular  course  ;  but  it  was  not  so,  it  being  quite  competent  for  the 
Court  to  direct  a  proof  either  by  commission  or  by  jury  trial. — 59  Geo.  in.  c.  35,  §  13.  1° 
Dudgeon  v.  Thomson,  ist  August  1854,  in  House  of  Lords,  the  parties,  at  the  suggestion  of  the 
Judge  in  the  middle  of  the  jury  trial,  that  the  matters  in  dispute  depended  on  the  construction  of 
written  documents,  agreed,  that  the  Court  was  a  better  tribunal  for  disposing  of  them,  and  with- 
drew the  case  from  the  jury.  The  present  case,  however,  differs  materially  from  both  these 
cases,  for  while,  in  those  cases,  the  matters  of  fact  in  dispute  were  submitted  to  the  Court,  here 
the  matters  of  fact  were  all  disposed  of,  and  the  issues  exhausted,  and  nothing  but  a  bare  question 
of  law  was  reserved  for  the  Court.  There  was  no  dispute  here  that  the  tolls  had  been  in  fact 
levied,  but  the  question  was — what  was,  in  point  of  law,  the  effect  of  such  tolls  being  collecte*^ 
at  particular  places.  The  Court  accordingly  treat  it  as  a  simple  question  of  law,  and  call  it  a 
question  of  law  in  their  interlocutor.  There  is  therefore  no  reason  for  holding,  that  the  decision 
of  the  Court  on  a  question  of  law  is  exempted  from  review^  for  what  was  done  was  in  ^^^^ 
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recalling  the  interlocutor  ordering  a  trial  by  jury,  which  had  the  effect  of  remitting  the  parties  to 
'their  original  rights.  But  if  the  present  case  is  not  distinguishable  from  those  cases,  then  those 
cases  ought  to  be  overruled.  Dudgeon  v.  Thomson  was  a  mere  corollary  of  Craig  v.  Duffusj 
and  in  the  latter  case  Lord  Cottenham  acted  without  due  consideration  of  the  previous  authori- 
ties, and  his  decision  should  be  treated  as  having  passed /^r  incuriam.  In  Oswald  v.  M'PVAt'ry 
I  Sh.  &  M'L.  393,  the  question  as  to  the  competency  of  the  appeal  was  distinctly  raised  and 
persisted  in,  and  yet  the  House  overruled  it.  So  the  appeal  was  competent  in  Magistrates  of 
Zumark  v.  Hutchison^  2  Sh.  A  p.  386  ;  Russell  y,  Crichton^  2  Bellas  Ap.  81  ;  Matheson  v.  Ross^  6 
Bell's  Ap.  374  ;  Marquis  of  Breadalbane  v.  Macgregor,  7  Bell's  A  p.  43.  The  present  case  is,  in 
fact,  in  the  same  position  as  if  a  special  verdict  had  been  found,  and  the  question  of  law  reserved 
for  the  Court. 

Roll,  in  reply. — The  House  is  bound  by  the  two  recent  decisions  of  Dudgeon  v.  Thomsony  and 
Craig  V.  Duffus^  even  if  they  had  not  laid  down  a  wholesome  rule,  viz.,  that  of  preventing 
appeals  on  mere  questions  of  fact  The  question  in  dispute  was  nothing  but  a  question  of  fact, 
though  the  interlocutor,  by  mistake,  describes  it  as  one  of  law.  This  case  cannot,  therefore,  be 
distinguished  from  the  cases  referred  to — at  least  there  is  no  substantial  distinction.  This  cannot 
be  treated  as  a  special  verdict,  for  the  simple  reason  that  there  was  no  verdict  at  all.  The  cases 
cited  on  the  other  side  do  not  bear  out  the  appellant's  contention;  besides,  they  were  duly  consi- 
dered in  the  cases  of  Dudgeon  v.  Thomson  and  Craig  v.  Dujffus,  and  it  is  toe^iate  to  set  them  up 
in  opposition  to  these  authorities. 

Lord  Chancellor  Cranworth. — I  don't  think  it  necessary  to  take  any  further  time  before 
I  propose  to  your  Lordships  the  course  which  I  recommend  the  House  to  take  in  this  case,  which 
is  to  declare  this  appeal  incompetent.  I  do  not  think  it  necessary  to  take  any  further  time  to 
consider  the  matter,  because  the  question  was  very  fully  considered  by  me  the  year  before  last, 
in  the  case  of  Dudgeon  v.  Thomson ^  which,  I  confess,  appears  to  me  to  be  quite  undistinguish- 
able  from  this  case,  and  which,  I  think,  therefore,  ought  to  govern  it,  even  ir  I  entertained,  as  I 
do  not  at  all  entertain,  any  doubts  as  to  the  propriety  or  expediency  of  that  decision.  I  will  say 
a  word  or  two  about  the  other  case  of  Craig  v.  Dujffus;  but  this  is  so  exactly  like  the  case  of 
Dudgeon  v.  Thomson^  that,  unless  I  were  to  hold  that  case  to  have  been  wrongly  decided,  I  could 
not,  with  propriety,  express  any  doubt  about  the  present  case. 

In  the  case  of  Dudgeon  v.  Thomson^  there  was  an  action,  the  particulars  of  which  I  do  not 
recollect  in  detail,  but  I  recollect  sufficient  to  enable  me  to  state  the  substance,  which  was  this : 
— That  the  pursuers  in  that  case  sought  to  make  the  respondent  liable  for  the  purchase  of  an 
estate,  because,  having  purchased  it  as  agent  for  another,  or  being  alleged  to  have  purchased  it 
as  agent  for  another,  either  it  ought  to  be  considered  that  he  really  was  purchasing  it  for  himself, 
or  that,  if  that  were  not  so,  he  was  purchasing  it  as  agent  for  a  man  whom  he  knew  to  be  insol- 
vent, and  ought  to  have  so  disclosed  to  the  vendors ;  or,  thirdly^  that  he  purchased  in  circum- 
stances which  necessarily  made  him  in  the  nature  of  a  guarantee  or  surety  for  the  solvency  of 
the  purchaser.  In  order  to  decide  those  (questions  of  fact,  whether  that  view  of  the  case  was 
correct  or  not,  three  issues  were  directed,  raising  these  distinct  points : — Firsts  whether  he  pur- 
chased for  his  own  benefit,  because  then,  of  course,  he  would  be  responsible  for  the  purchase 
money.  Secondly^  if  he  did  not  purchase  for  his  own  benefit,  but  purchased  as  agent  for  another, 
whether  that  other  person  was  known  to  him  as  an  insolvent  person.  And,  thirdly^  whether,  in 
the  course  of  the  transactions  connected  with  that  purchase,  he  did  make  himself  hable  as  guar- 
antee or  surety  for  the  purchaser.  Those  three  issues  were  directed,  and  when  they  came  on  to 
be  tried,  a  great  deal  of  documentary  evidence  was  offered,  consisting  of  letters  and  other  papers 
that  had  passed  between  the  parties,  tending,  as  the  pursuer  alleged,  to  prove  the  affirmative  of 
those  issues,  but  not  leading  to  that  conclusion,  as  the  defender  contended.  It  was  not  a  case  in 
which  there  was  any  conflict  of  credibility  of  witnesses,  because  it  was  all  dependent  upon  the 
construction  fairly  to  be  put,  or  the  inferences  fairly  to  be  deduced  from  those  letters  and  docu- 
ments. And,  therefore,  after  the  evidence  had  all  been  given,  either  by  the  suggestion  of  the 
parties  or  of  the  Judge,  I  am  not  sure  which,  but  by  the  consent  of  both  the  Judge  and  the  parties, 
it  was  agreed,  that  the  whole  matter  should 'be  withdrawn  from  the  jury,  and  submitted  to  the 
Court,  and  that  the  Court  should  find  that  which  it  would  have  been  the  duty  of  the  jury  to  find 
but  for  that  agreement.  It  was  then  remitted  back  to  the  Court,  and  the  Court  found  on  these 
issues,  I  think,  if  I  remember  rightly,  for  the  defender  upon  the  first  of  those  issues,  and  for  the 
pursuer  upon  both  the  others ;  however,  certainly  they  found  for  the  pursuer  upon  the  last  issue, 
namely,  that  the  defender  had  made  himself  liable  to  guarantee  the  solvency  of  the  purchaser. 
Of  course,  no  other  question  then  arose,  because,  as  he  had  done  so,  he  was  bound  to  pay  the 
money,  and  that  was  the  result  This  matter  having  been  brought  before  your  Lordships'  House 
by  way  of  appeal,  what  was  attempted  was  this,  to  shew  that  the  Court  had  arrived  at  an 
erroneous  conclusion  in  point  of  fact— that  they  ought  not  to  have  found  the  issues  as  they  did 
find  them.  In  advising  the  House  as  to  the  decision  to  be  come  to  in  that  case,  I  certainly  stated 
with  very  great  confidence,  that  that  was  a  course  that  could  not  be  taken.  If  it  had  been  left  to 
the  jury  to  decide,  there  would  have  been  no  means  of  calling  their  decision  in  question  before 
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this  House.  There  might  have  been  a  motion  before  the  Court  for  a  new  trial,  upon  the  ground 
of  the  verdict  being  unsatisfactory,  or  contrary  to  evidence.  That,  of  course,  is  excluded,  when 
you  find  that  the  verdict  is  one  found  by  the  Court.  Rut  the  question  of  fact  never  could  have 
been  brought  by  way  of  appeal  before  the  House  of  Lords.  It  was,  in  truth,  an  agreement  by 
the  parties  to  substitute  the  Court  for  the  jury,  and  when  the  Court,  in  pursuance  of  that  delegated 
authority,  found  the  issues,  they  "wext  functi  officio.  The  finding  upon  the  issues  was  considered 
just  as  if  it  had  been  given  by  a  jury,  and  no  appeal  was  competent 

On  the  propriety  of  the  coiurse  which  your  Lordships  took  upon  that  occasion,  I  confess  that, 
whether  I  look  at  the  matter  upon  technical  views,  or  upon  views  of  substantial  justice,  I  do  not 
entertain  one  particle  of  doubt.  That,  technically,  it  was  right,  no  person  can  doubt  That  it 
was  in  consistency  with  principles  of  substantial  justice,  appears  to  me  to  be  equally  clear,  because 
nothing  is  less  conducive  to  substantial  justice  than  encouraging  litigation  and  appeals  upon 
questions  of  fact  which  have  been  submitted  to  a  jury,  who  have  heard  the  witnesses,  and  who, 
therefore,  had  the  best  means  of  forming  a  judgment.  I  think,  therefore,  that  the  recommend- 
ation which  I  ventured  to  give  to  your  Lordships,  and  which  your  Lordships  followed  upon  that 
occasion,  was  perfectly  correct. 

Now,  I  must  own  further,  that,  looking  at  this  case,  it  appears  to  me  that  it  is  exactly  the  same 
case.  In  this  case  the  town  authorities  of  Renfrew  claim  that  they  were  entitled,  under  an  old 
charter  of  the  year  1703,  to  certain  dues  to  be  levied  upon  goods  imported  into  that  town.  That 
w^as  denied  by  the  defenders,  who  were  shipbuilders,  and  other  persons  residing  at  Renfrew. 
And  the  question  turning  entirely  upon  how  far  there  had  been  a  levying  of  tolls  in  conformity 
to  this  admitted  charter,  an  issue  was  directed  for  the  purpose  of  having  that  question  properly 
tried. 

The  issue  was  this: — It  being  admitted  that  a  royal  charter  was  granted  in  the  year  1703, 
conferring  certain  rights,  powers,  and  privileges  upon  the  magistrates  and  burgh  of  Renfrew ;  and 
in  particular,  conferring  on  said  magistrates  and  burgh  a  right  of  harbour  within  the  limits  or 
boundaries  expressed  in  the  charter,  the  question  was — ''  whether  the  magistrates  and  town 
council  of  Renfrew,  by  themselves  or  their  tacksmen,  have,  under  the  said  charter,  levied  a  duty 
of  twopence  per  ton  upon  goods  loaded  or  landed  within  the  bounds  of  the  said  grant  of  harbour, 
excepting  coals,  dung,  or  lime  for  manure,  to  or  for  the  use  of  residing  burgesses,  and  as  to  these 
articles,  to  the  extent  of  one  half  of  the  said  dues,  and  that  for  upwards  of  40  years  prior  to  June 
185 1."  That  is^ue  came  on  to  be  tried.  Some  documentary  evidence  was  put  in,  and  then  four 
witnesses  were  examined,  who  were  inhabitants  of  Renfrew ;  one,  I  think,  was  merely  a  gentle^ 
man  who  had  made  a  plan  of  the  harbour,  and  the  three  other  witnesses  were  residents  in  Ren- 
frew, who  gave  evidence  tending  to  shew,  as  the  pursuers  contended,  that  these  dues  had  been 
levied,  and  that  they  had  been  levied  in  conformity  with  the  charter.  There  was  no  dispute  that 
the  dues  had  been  levied,  but  the  real  question  was — whether  the  evidence  did  not  shew,  that 
they  had  been  levied  alio  intuitu,  not  by  reason  of  a  right  conferred  by  that  charter,  but  from 
some  other  cause  which  would  not  entitle  the  piursuers  to  that  for  which  they  were  contending. 

The  evidence  having  all  been  gone  into,  that  was  done  which  is  substantially  exactly  the  same 
as  what  was  done  in  the  case  of  Dudgeon  v.  Thomson,  The  note  says — "  At  this  stage  of  the 
trial,  both  parties  concurred  in  the  view,  that  there  \^'as  no  proper  question  of  fact  which  the  jury 
could  be  called  upon  to  decide'* — not,  I  must*observe,  a  very  accurate  way  of  put  ting  the  matter. 
It  ought  to  have  been  said  that  it  was  not  a  question  upon  which  the  jury  could  have  to  decide 
the  facts,  properly  so  called ;  but  that  they  would  have  to  decide  what  was  the  rational  inference 
from  the  facts  that  were  proved.  But,  however,  putting  it  so,  "  the  Lord  Justice  Clerk,  with  the 
consent,  and  at  the  desire  of  the  parties,  discharged  the  jury  without  a  verdict,  and  in  order  that 
the  case  might  be  decided  by  the  Court  upon  the  notes,  each  party  being  entitled  to  raise  any 
question  of  law  which  the  notes  and  record  suggest.''  It  comes  back,  and  is  argued  before  the 
Court  upon  that  evidence,  and  then  the  Court  being,  as  I  have  no  hesitation  in  saying,  by  the 
consent  of  the  parties,  put  by  them  to  find  that  which,  but  for  what  they  were  so  doing,  the  jury 
would  have  been  bound  to  find,  the  Cotu't  comes  to  this  conclusion — "  Having  heaid  parties' 
procurators  on  the  questions  of  law  "  (as  they  call  them,  though  truly  they  are  questions  of  ^ct) 
^*  raised  by  them  on  the  notes  of  the  evidence  taken  at  the  trial,  and  reserved  for  the  Court,  find 
that  the  levy  proved  of  twopence  per  ton  on  goods  loaded  or  landed  in  the  course  of  the  canal  of 
Renfrew,  being  goods  exported  from  or  brought  into  the  said  buigh  by  means  of  the  said  canal, 
or  thereby  sent  into  or  brought  from  the  river  Clyde,  was  not  in  law  a  levy  of  proper  harbour 
dues  by  the  burgh  of  Renfrew,  in  virtue  of  the  charter  of  1703,  giving  them  a  grant  of  free 
harbour  and  seaport  on  the  Clyde,  and  authorizing  them  to  levy  them,  and  therefore  that  such 
levy  cannot  form  any  warrant  for  the  execution." 

Now  the  only  distinction  that  is  attempted  to  be  made  between  this  case  and  that  of  Dudgeon 
v.  Thomson  is,  that  the  learned  Judges  in  their  finding  say,  that  they  find  that  "in point  of  law.* 
If  the  jury  had  said  "we  find,  in  point  of  law,  that  it  was  not  a  levy  in  pursuance  of  the  charter," 
that  would  not  have  made  it  less  in  truth  a  finding  in  point  of  fact  and  not  of  law.  It  is  not  a 
question  of  law  at  alL   The  question  to  be  decided  was  one  of  fact — whether,  in  pursuance  of  the 
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charter,  the  dues  had  been  levied.  That  being  the  matter  to  be  decided  by  the  jury,  the  parties 
agreed  that  it  should  be  submitted  to  the  Judges.  The  Judges  found  that  the  dues  were  not 
levied  in  pursuance  of  the  charter,  and  then,  no  doubt,  all  matter  of  law  is  reserved.  What 
would  be  the  consequence  of  those  tolls  having  been  levied,  if  not  in  pursuance  of  the  charter, 
is  an  open  Cj^uestion ;  but  the  question,  whether  the  Judges  properly  came  to  that  conclusion,  is  a 
question  which  is  not  open,  but  which  must  be  taken  to  have  been  found  by  the  Jury,  although 
not  found  by  the  jury  bit  the  Judges.  It  was  only  so  found  by  the  Judges,  because  the  parties 
agreed  to  substitute  them  for  the  jury.  I  am  therefore  decidedly  of  opinion,  that  this  case  comes 
clearly  within  the  decision  in  Dudgeon  v.  Thomson,  and  that  it  would  be  most  mischievous  to 
admit  appeals  of  such  a  character. 

That  being  so,  I  might  feel  myself  absolved  from  saying  anything  more  upon  the  subject,  but 
I  quite  admit  with  the  learned  Solicitor-General,  that  the  question  is  one  of  considerable  import- 
ance, and  I  do  not  at  all  regret  that  it  has  been  fully  canvassed  at  the  bar.  The  learned  Solicitor- 
General  has  very  much  questioned  the  propriety  of  a  decision  which  occurred  seven  or  eight 
years  ago,  in  the  year  1849,  in  the  case  of  Craig  v.  Duffus.  That  case  differed  from  the  present 
case  and  the  case  of  Dudgeon  v.  Thomson  in  this  respect,  that  the  parties  did  not  leave  the 
Judges,  as  it  were,  to  be  put  in  the  place  of  the  jury,  to  find  upon  evidence  that  had  been  sub- 
mitted to  the  jury  what  the  verdict  ought  to  be.  But  before  the  matter  came  on  for  trial,  they 
agreed  that,  instead  of  its  being  tried  by  a  jury,  the  jury  should  be  discharged,  and  that  the  whole 
question  should  be  gone  into  in  the  ordinary  mode  of  investigating  matters  of  fact  before  the 
Court  of  Session,  where  jury  trial  is  not  resorted  to.  A  most  laborious  and  protracted  investiga- 
tion took  place  accordingly,  and  the  Court  came  to  a  decision.  And  what  this  House  determined 
was,  that  although,  if  there  had  been  no  question  about  a  jury  at  all,  if  from  the  first  that  investi- 
gation had  been  made,  as  eventually  it  was  made,  by  a  commission,  and  other  modes  of  trial,  a 
finding  in  that  case  which  would  have  been  a  finding  that  was  capable  of  being  brought  by  review, 
yet  that,  in  truth,  the  course,  in  which  the  matter  had  been  conducted,  had  constituted  the  Court, 
not  a  Court  deciding  secundum  cursum  curia,  but  deciding  in  the  character  of  arbitrators.  If 
this  House  was  right  in  that  conclusion,  it  followed  as  a  matter  of  course  that  that,  which  the 
arbiters  had  found  as  fact,  could  not  be  subject  to  be  canvassed  by  any  Court  of  appeal  afterwards. 
The  parties  had  made  their  own  tribunal,  and  by  the  decision  of  that  tribunal  they  must  be 
bound. 

Now  I  think  that  decision  was  perfectly  right,  except  that  upon  one  point  I  confess  a  doubt 
occurs  to  my  mind,  and  that  arises  from  something  that  fell  from  Lord  Campbell  in  his  judg- 
ment, in  adverting  to  the  rule  arising  from  the  statutes,  that  there  can  be  no  appeal  from  an  order 
directing  a  matter  to  be  tried  by  a  jury,  that  being  not  a  matter  capable  of  being  appealed.  In 
that  case  there  was  an  order  directing  a  trial  by  jury,  and  consequently,  that  order  standing,  the 
trial  must  be  taken  to  have  been  a  trial  by  jury,  and  any  divergence  from  it  merely  a  divergence 
in  which  the  parties  had  agreed  to  constitute  some  other  tribunal  their  judges,  in  the  nature  of 
arbitrators.  Lord  Campbell  says— "An  order  was  made  that  the  case  should  be  sent  to  a  jury. 
Under  those  circumstances  the  case  stands  precisely  in  the  same  position  as  if  it  had  been  one 
of  the  enumerated  cases  that  must  be  referred  to  a  jury.  The  parties  might,  by  consent,  have 
set  aside  that  interlocutor,  and  have  restored  things  to  the  same  situation  that  they  were  in  before 
the  interlocutor  was  pronounced."  Now  I  confess,  that  in  the  course  of  this  argument  a  doubt 
has  occurred  to  my  mind,  whether  it  might  not  have  been  successfully  contended,  that  what  took 
place  at  the  trial,  or  before  the  trial  at  the  opening  of  the  intended  trial  in  Craig  v.  Duffusy 
might,  by  fair  implication,  have  been  held  to  amount  to  a  consent  by  the  Court  and  the  parties, 
that  the  order  for  the  trial  by  jury  should  be  discharged.  And  if  Lord  Campbell  be  correct,  as  I 
have  no  doubt  he  is,  that  the  Court,  with  the  consent  of  the  parties,  might  discharge  any  prior 
interlocutor,  then  it  would  have  laid  the  matter  open,  and  it  would  have  been  a  matter  instigated 
by  the  Court,  according  to  its  ordinary  course  of  investigation,  not  embarrassed  by  any  reference 
to  a  jury.  But  unless  that  suggestion  can  be  adopted,  I  confess  that  not  only  I  do  not  see  any 
ground  for  questioning  the  propriety  of  that  decision,  but  I  think  it  is  a  decision  which  the  House 
was  necessarily  bound  to  arrive  at.  Standing  the  order  of  reference  to  a  jury  for  trial,  it 
was  impossible  to  take  the  decision  of  any  other  body  as  anything  else  than  the  decision  of  a 
conventional  tribunal  incapable  of  being  made  a  subject  of  appeal. 

Several  cases  prior  to  this  of  Craig  v.  Dujffus  have  been  referred  to  in  the  course  of  the  argu- 
•  ment,  as  being  calcidated  to  throw  doubt  upon  that  case  and  upon  those  which  have  followed  it, 
viz.,  Dudgeon  v.  Thomson,  and  the  present  case.  With  regard  to  Dudgeon  v.  Thomson,  I  do  not 
think  that  that  case,  any  more  than  the  present,  is  at  all  necessarily  dependent  upon  Craig  v. 
Duffus,  because  in  Dudgeon  v.  Thomson  (and  I  think  exactly  the  same  argument  applies  in  this 
case)  there  was  evidently  no  intention  whatever  to  discharge  the  order  for  a  trial  by  jury.  On 
the  contrary,  that  order  was  meant  to  stand ;  and  it  was  only  meant  to  substitute  the  finding  of 
the  Court  as  probably  being  likely  to  be  a  more  rational  finding  than  that  of  the  jury. 

Then  the  other  cases  that  were  referred  to,  I  do  not  think,  ought  to  have  any  influence  on  your 
Lordships'  minds,  even  if  they  were  at  variance  with  the  subsequent  cases,  because  if  they  are  at 
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variance  they  have  been  overruled.     Unless  those  other  cases  can  be  shewn  to  have  passed 

hastily  or  per  incuriam,  or  by  oversight,  (which  I  think  they  certainly  did  not,)  the  later  cases 

must  prevail.     But  I  do  not  think  that  when  those  cases  are  looked  at,  it  is  at  all  difficult  to 

reconcile  them  with  those  that  have  been  subsequently  decided.     There  was  a  case  which  came 

before  Lord  Gifford  during  the  time  that  he  presided  at  the  hearing  of  Scotch  appeals,  which 

was,  I  think,  in  the  year  \Z2^— Magistrates  of  Lanark  v.  Hutchison^  2  Sh.  App.  3861     That  was 

a  case  before  the  Jury  Court  was  abolished.     Now  we  know  that  the  Jury  Court  is  united  with 

the  Court  of  Session.     In  that  case  there  had  been  a  remit  to  the  Jury  Court  to  settle  the  issues, 

and  eventually  to  try  them.     But  the  Jury  Court,  pursuant  to  the  authority  which  is  given  to  it 

by  the  statute,  sent  it  back  to  the  Court  of  Session  to  have  certain  preliminary  inquiries  made 

by  the  Court.     The  Court  made  those  inquiries,  and  came  to  the  conclusion  that  the  case  had 

better  not  go  to  an  issue  at  all,  and  then  they  made  an  interlocutor — **  Recall  remit  to  the  Jury 

Court,  and  direct  another  course  of  trial."  The  question  arose — whether  they  could  do  that,  and 

the  Court  below  held,  and  this  House  affirmed  that  decision,  that  they  certainly  might,  and  not 

only  that  they  might  do  it,  but  they  held«  according  to  what  was  stated  by  Lord  Glenlee  in  the 

Court  below,  that  it  was  unnecessary  to  say  "recall  remit  to  the  Jury  Court,"  when  the   Jury 

Court  had  sent  the  matter  back  to  the  Court— that  they  were  then  in  just  the  same  position  as  iSt 

there  had  been  no  sending  of  the  case  to  the  Jury  Court,  and  that  the  Court  had  fiill  power  to 

deal  with  the  case.     That  was  the  decision  of  the  Court  below  in  that  case,  which  was  affirmed 

in  this  House. 

Then  the  next  case  was  one  which  was  argued  at  very  great  length,  and  also  with  great  care, 
and  attended  to  very  much  by  my  noble  and  learned  friend  (Lord  Brougham).    Tl^t  was  the 
case  of  Oswald  v.  APWhiry  i  Sh.  &  M*L.  398.     In  that  case  certain  issues  were  directed,  and  at 
the  trial  the  parties  agreed  to  a  statement  of  facts  from  which  the  Court  might  decide  what 
ought  to  be  done.     They  decided,  in  truth,  what  were  the  facts  that  they  thought  exhausted  the 
subject.    The  Court  of  Session  came  to  a  certain  conclusion  upon  these  facts  so  found,  and  what 
they  decided  in  conformity  with  those  facts  was  brought  by  way  of  appeal  to  this  House.    There 
is  no  doubt  this  House  can  deal  with  an  appeal  from  an  application  (as  it  is  called)  of  the  verdict. 
And  the  House  in  looking  at  the  finding  in  that  case,  came  to  the  conclusion  that,  in  truth,  the 
facts  that  had  been  agreed  upon  were  not  facts  which  exhausted  the  subject  —  that  it  was 
impossible  to  treat  what  had  been  found  as  a  satisfactor>'  finding — that  there  had  been,  in  truth, 
a  mis-trial,  for  that  what  had  been  found  was  not  a  sufficient  finding — that  it  was  not  a  finding 
upon  which  they  could  decide  satisfactorily,  either  for  the  pursuer  or  for  the  defender,  for  that 
there  were  certain  necessary  ingredients  to  enable  justice  to  be  done,  as  to  which  there  was  no 
finding  at  all.     Consequently  this  House  remitted  the  case  back  with  the  direction  that  there 
should  be  a  new  trial.     It  appears  to  me  that  that  has  no  bearing  whatever  upon  the  present  case. 
Then  there  was  the  case  of  Lord  Breadalbane  v.  Macgregor^  as  to  which  I  own  1  am  puzzled — 
not  that  I  think  it  bears  upon  the  present  case,  but  I  am  puzzled,  because,  in  spite  of  what  has 
been  said,  I  do  not  see  by  what  authority  an  appeal  was  entertained  from  an  interlocutor  which 
directed  an  issue.     It  is  said  that  it  was  not  an  issue  directed  by  the  Lord  Ordinary.    That  is  not 
material,  for  I  observe,  in  looking  at  59  Geo.  in.  c.  35,  §  15,  it  is  enacted,  "  that  it  shall  not  be 
competent  by  representation,  reclaiming  petition,  bill  of  advocation,  appeal  to  the  House  of  Lords, 
or  otherwise,  to  bring  imder  review  any  interlocutor  by  the  said  Divisions,  Lords  Ordinary,  or 
Judge  of  the  Admiralty,  ordering  a  trial  by  jury.''     It  is  quite  clear  that  the  appeal  in  that 
case  was  an  appeal  (at  least  as  I  read  it)  against  an  interlocutor  directing  a  trial  by  jury.     I 
cannot  therefore  reconcile  that  with  the  statute.     At  the  same  time  I  must  own,  that,  on  looking 
hastily  at  a  case  just  handed  to  me  during  the  argument,  it  is  very  probable  that  I  have  over- 
looked some  circumstance  that  might  have  given  jurisdiction  in  that  case ;  at  all  events  it  is 
sufficient  for  the  present  purpose  to  say,  that  it  has  no  bearing  upon  the  case  noift  under  discussion. 
With  regard  to  the  case  of  Russell  v,  Crichtotiy  2  Bell's  Ap.  C.  81,  upon  examining  it,  it  is 
admitted  that  it  has  no  bearing  upon  the  point ;  and  Matheson  v.  Ross  also,  I  think,  is  a  case 
which  I  should  particularly  refer  to  as  illustrating  the  true  principle  that  ought  to  guide  the  House 
in  questions  of  this  sort.     In  that  case  there  was  a  verdict  by  a  jury;  but  the  question  was 
reserved  to  the  Court  of  Session,  to  say  whether  certain  evidence  ought  or  ought  not  to  have  been 
received.     If  it  ought,  the  verdict  was  to  be  one  way.     If  it  ought  not,  the  verdict  was  to  be  the 
other  way.     And  the  question  was  raised — whether  it  was  competent  to  the  pardes  to  appeal 
against  such  a  decision,  because  it  was  said  that  it  was  not  a  matter  upon  which  there  was  any 
authority  given  by  any  statute  to  appeal.     But  Lord  Campbell,  I  think,  put  it  upon  a  perfectly 
satisfactory  ground.    He  says — **  It  is  strenuously  contended  on  the  part  of  the  respondent,  that 
this  appeal  is  incompetent,  and  that  the  interlocutor  is  final,  precluding  any  further  proceeding. 
Now  it  is  quite  clear,"  he  says,  *'  that  in  the  general  case  there  is  an  appeal  from  the  Court  of 
Session  to  your  Lordships'  House.     The  onus  therefore  lies  upon  the  respondent  to  shew  how 
the  appeal  is  taken  away  in  this  case."    And  then  he  goes  on  to  shew,  that  the  only  question  is, 
whether  that  appeal  is  taken  away.     And  he  shews,  by  canvassing  the  clauses  of  the  statute,  that 
it  is  not  taken  away,  and  therefore  the  decision  of  the  Court  in  point  of  law,  as  to  what  ought  in 
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tbe  result  to  be  done  upon  certain  ascertained  facts,  was  a  matter  competent  to  your  Lordships 
to  adjudicate  upon  by  appeal.  Lord  Campbell  says — '*  My  Lords,  clearly  the  scope  of  legislation 
upon  this  subject  was,  that  the  determination  of  facts  should  be  final ;  but  that  still  there  should 
be  the  right  for  the  protection  of  the  parties,  and  for  the  uniformity  of  the  law,  to  take  the  opinion 
of  your  Lordships  upon  any  point  of  this  sort  (that  is,  any  point  of  law)  that  might  arise." 

Now  it  does  not  matter  whether  the  jury  or  the  parties,  or,  1  will  even  go  the  length  of  saying, 
the  learned  Judges,  have  chosen  to  call  anything  a  matter  of  law.  Their  calling  it  by  that  name 
cannot  make  it  matter  of  law.  What  was  decided  in  this  case  was  strictly  matter  of  fact.  It  was 
matter  of  fact  found  by  the  Judges,  in  pursuance  of  a  delegated  authority  given  to  them  by  the 
parties  putting  them  in  the  place  of  the  jury.  And  against  that  finding  there  can  be  no  more 
jurisdiction  in  this  House  to  entertain  an  appeal  than  there  would  have  been,  if,  instead  of  having 
been  decided  by  the  Judges,  it  had  been  decided  by  a  jury.  Therefore  I  move  your  Lordships, 
that  this  appeal  be  dismissed  as  incompetent,  and  with  costs. 

Solicitor-General, — Your  Lordships  wiU  not  give  any  costs  of  this  hearing.  This  hearing  was 
directed  at  the  request  of  the  Appeal  Committee,  for  the  purpose  of  enabling  the  Appeal  Com- 
mittee to  make  the  proper  order.  If  you  dismiss  the  appeal,  therefore,  you  will  dismiss  it  with 
costs  as  from  the  time  when  the  matter  came  before  the  Appeal  Committee,  not  including  the 
costs  of  this  hearing. 

Lord  Chancellor. — I  think  we  must  dismiss  it  with  costs.  This  was  the  opinion  of  the 
committee : — "  Matter  of  respondents'  petition  as  to  incompetency,  to  be  argued  at  the  bar  by 
one  coimsel  of  a  side  on  an  early  day  in  next  session.  Appellants  and  respondents  at  liberty  to 
lodge  a  printed  case  confined  to  matter  of  competency  of  appeal,  if  they  shall  be  so  advised." 

Solicitor- General, — ^That  is  about  lodging  the  case,  but  the  Appeal  Committee  could  not  have 
dismissed  it  with  costs. 

Mr,  Richardson  (agent  for  respondents). — The  petition  prays  that  the  appeal  may  be  dismissed 
with  costs. 

Solicitor-General, — ^What  the  petition  prays  is  an  immaterial  thing.  The  House  here  has  been 
acting,  as  it  were,  merely  for  the  purpose  of  assisting  the  Appeal  Committee.  You  have  not  yet 
the  appeal  brought  to  be  heard  by  the  House.  You  will  make  the  order  now  which  would  have 
been  made  by  the  Appeal  Committee. 

Mr,  Richardson, — It  would  be  very  hard  upon  the  parties  to  be  deprived  of  the  costs. 

Solicitor-General, — ^Another  reason  for  not  giving  the  costs ^f  this  hearing  is,  that  it  is  a  matter 
of  public  concern. 

Lord  Chancellor. — As  a  matter  of  form,  the  appeal  is  dismissed  by  the  House  as  incom- 
petent, and  the  matter  of  costs  is  referred  to  the  Appeal  Committee. 

Appeal  dismissed  as  incompetent^  and  the  question  of  costs  referred  to  tlte  Appeal  Committee, 
Appellants  Agent y  James  Moore,  S.S.C. — Respondent^  Agents^  Gibson-Craig,  Dalziel  and 
Brodie,  W.S. 
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The   Caledonian   Railway   Co.,  and   The    Glasgow,  Garnkirk,  and 
Coatbridge  Railway  Co.,  Appellants,  v.  Mark  Sprot,  Respondent, 

j^il^ay — Disposition— Sale— Reservation  of  Minerals — Support  of  Surface — Construction — S,^ 
a  proprietor,  sold  to  a  railway  company  a  portion  of  his  land  contiguous  to  the  line,  reserving 
right  to  work  the  minerals,  but  the  conveyance  was  made  subject  to  the  conditions  of  an  cut  of 
parliament  previously  obtained  by  the  company,  which  provided,  that  it  should  not  be  in  the 
power  of  any  proprietor  reserving  right  to  minerals  to  work  them,  without  previous  notice 
and  security  for  damage  to  the  line.  It  turned  out,  that  the  minerals  could  not  be  worked 
without  danger  to  the  line. 

Held  (reversing  judgment),  That  in  his  disposition  S,  by  implication  conveyed  to  the  Co,  the 
right  to  all  necessary  support  of  their  line  of  railway,  and  he  could  not  derogate  from  that 
conveyance  by  working  the  mines  and  removing  that  support,^ 

An  action  of  declarator  and  damages  was  raised  at  the  instance  of  Mark  Sprot,  Esq.  of  Gam- 
kirk,  against  the  railway  companies,  m  respect  to  certain  minerals  belonging  to  him  under  and 
adjacent  to  the  Caledonian  Railway. 

1  See  previous  report  16  D.  559,  955  :  26  Sc.  Jur.  255.  S.C.  2  Macq.  Ap.  449;  28  Sc. 
Jur.  486. 
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On  1 2th  December  1834  the  pursuer  entered  into  an  agreement  with  what  was  then  called  the 
Garnkirk  and  Glasgow  Railway  Company,  by  which,  for  certain  sums  of  money,  amounting  in 
all  to  £fyi^  ^s,  \\\d,  he  sold  and  conveyed  to  them  certain  portions  of  the  estate  of  Gamkirk. 
but  ''  reserving  always  to  me  and  my  heirs  and  successors  the  whole  mines  and  minerals^  cf 
whatsoever  description,  within  the  said  lands  hereby  conveyed,  and  full  power  and  liberty  to  bs, 
or  any  person  or  persons  authorized  by  us,  to  search  for,  work,  win,  and  carry  away  the  same, 
and  to  make  aqueducts,  levels,  drains,  roads,  and  others  necessary  for  all  or  any  of  these  piff* 
poses,  but  subject  always  to  the  provisions  and  conditions  of  the  said  acts  of  parliament  in 
relation  to  the  working  of  minerals  for  the  protection  and  security  of  the  said  company,  and  the 
said  railway  and  works  and  traffic  thereon." 

The  provisions  in  the  Garnkirk  and  Glasgow  Act,  7  Geo.  iv.  c.  103,  §  11,  in  the  case  rf 
proprietors  reserving  their  minerals,  referred  to  in  the  above  disposition,  was — "  Provided 
always  further,  nevertheless,  that  it  shall  on  no  account  be  lawful  to,  or  in  the  power  of,  anysudi 
proprietor,  to  work,  win,  or  away  take  any  of  the  said  minerals  without  giving  previous  good  and 
sufficient  security  to  the  said  company  for  all  damages,  interruption  of  traffic,  and  other  injury 
which  may  thence  in  any  way  result  to  the  said  undertaking  or  the  said  company  ;  and  in  the 
event  of  the  said  company  and  any  such  proprietor  not  agreeing  in  regard  to  the  extent  a 
sufficiency  of  such  security,  then  the  Judge  Ordinary  of  the  bounds  shall  regulate  and  determine 
thereupon,  as  to  him  shall  appear  just." 

This  Garnkirk  and  Glasgow  Railway,  which  was  at  first  merely  a  mineral  line  worked  by  horse 
power,  was  in  1844  extended  and  changed,  by  act  of  parliament,  7  &  8  Vict,  a  87,  into  the 
"  Glasgow,  Gamkirk,  and  Coatbridge  Railway  Company."  Next  year  the  new  company  «s 
empowered  to  widen  and  improve  the  gauge  of  their  rails  by  act  8  &  9  Vict  c  31,  and  finally, 
in  1846,  the  whole  line  was  sold  to  and  merged  in  the  Caledonian  Railway  Company  by  the  ad 
9  &  10  Vict.  c.  9. 

In  the  first  of  the  above  recited  acts,  the  7  &  8  Vict.  c.  87,  there  were  inserted  several  clause 
in  regard  to  the  minerals  under  or  adjacent  to  the  line.  It  was  provided  in  §  84,  to  protect  ihe 
railway,  that  "  if  the  owner,  lessee,  or  occupier  of  any  mines  or  minerals  lying  under  the  rail«)'» 
or  any  of  the  works  connected  therewith,  or  within  forty  yards  therefrom,  be  desirous  of  working 
the  same,  such  owner,  lessee,  or  occupier,  shall  give  to  the  company  notice  in  writing  of  he 
intention  so  to  do  thirty  days  before  the  commencement  of  working  ;  and  upon  the  receipt  w 
such  notice,  it  shall  be  lawful  for  die  comity  to  cause  such  mines  to  be  inspected  byany  pe^ 
appointed  by  them  for  the  purpose  ;  and  if  it  appear  to  the  company  that  the  working  of  sudi 
mines  or  minerals  is  likely  to  damage  the  works  of  the  railway,  and  if  the  company  be  ^^^| 
to  make  compensation  for  such  mines  to  such  owner,  lessee,  or  occupier  thereof,  then  he  sbali 
not  work  or  get  the  same." 

And  in  §  85 — "  That  if  before  the  expiration  of  such  thirty  days,  the  company  do  not  state 
their  willingness  to  treat  with  such  owner,  lessee,  or  occupier,  for  the  pajrment  of  such  com- 
pensation, it  shall  be  lawful  for  him  to  work  the  said  mines,  so  that  the  same  be  done  in  inanDtf 
proper  and  necessary  for  the  beneficial  working  thereof :  and  if  any  damage  or  obstruction  be 
occasioned  to  the  railway  or  works  by  improper  working  of  such  mines,  the  same  shall  be  forth- 
with repaired  or  removed,  as  the  case  may  require,  by  the  owner,  lessee,  or  occupier  of  sudi 
mines  or  minerals,  and  at  his  own  expense  ;  and  if  such  repair  or  removal  be  not  forthwith  dooc, 
it  shall  be  lawful  for  the  company  to  execute  the  same,  and  recover  from  such  owner,  lessee,  ^ 
occupier,  the  expense  occasioned  thereby,  by  action  in  any  competent  courts."  , 

In  the  Caledonian  Company  Act  are  incorporated  the  general  regulations  as  to  mines  ano 
minerals  in  the  Railway  Clauses  Consolidation  (Scotland)  Act,  8  and  9  Vict.  c.  33,  §§  7<^  7'»  7^ 
3,  4,  5)  6,  7,  and  8. 

Since  1834  the  pursuer  discovered  that  there  was  a  valuable  field  of  fire  clay  in  that  part  oi  ne 
estate  traversed  by  the  railway,  lying  partly  under  the  line  of  railway,  as  well  as  on  both  sides  <» 
it,  and  he  proceeded  to  work  the  minerals  very  extensively,  having,  according  to  his  averment, 
expended  upon  the  works  a  sum  of  between  ;£20,ooo  and  ;£30,ooo.  ^. 

In  August  1848  he  received  a  letter  from  the  defender's  agents  intimating  that  the  wor» 
carried  on  in  the  fire  clay  mines  were  endangering  the  safety  of  the  railway,  and  calling  u[»fl 
him  to  find  seciurity  to  the  company  for  damages,  mterruption  of  traffic,  and  other  injury.  ^ 
this  there  was  appended  a  report  by  Mr.  Robson,  engineer,  who  stated  that  — "  Direcdy  under 
the  railway  the  depth  from  the  surface  to  the  top  of  the  fire  clay  bed  does  not  exceed  eighty  fc^ 
and  the  thickness  of  the  clay  being  eight  feet,  it  follows  that  the  excavation  or  voki  will  ^!2.^ 
eight  feet,  except  at  those  places  where  the  roof  has  already  sunk ;  and  recommended— !•  V^^ 
if  possible  the  railway  company  should  stop  any  further  working  of  the  fire  clay  within  stft)' 
feet  of  the  centre  of  the  railway  between  the  points  A  and  B  on  the  plan.  2.  That  the  spw 
should  be  watched,  and  if  partial  sinking  takes  place,  the  rails  should  be  raised  and  1^'d  ot 
strong  longitudinal  sleepers,  resting  on  cross  sleepers,  and  that  these  cross  sleepers  showfl 
be  twenty-four  feet  long,  so  as  to  extend  under,  and  some  distance  beyond  both  lines  of  ra»5. 
3.    That  any  future  working  of  this  clay  to  the  west  of  A  or  east  of  B  should  only  be  pernuttw 
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if  done  by  means  of  narrow  mines,  not  exceeding  eight  feet  in  width,  to  be  driven  at  right  angles 
to  and  under  the  railway.  These  mines  not  to  be  closer  to  each  other  than  thirty  feet,  and  to 
have  no  cross  mines  or  rooms  between  them,  until  they  extend  beyond  the  distance  of  sixty  feet 
from  the  centre  of  the  railway  on  each  side  ;  but  after  passing  these  limits,  the  workings  may  be 
widened  out  to  the  usual  dimensions  and  form.*' 

The  ground  conveyed  by  the  pursuer  to  the  railway  company  did  not  comprehend  the  whole 
space  mentioned  in  Mr.  Robson's  report,  extending  60  feet  on  each  side  from  the  centre  of  the 
railway,  between  the  points  A  and  B  on  the  plan,  and  within  which  the  company's  engineer  has 
reported  the  fire  clay  cannot  be  worked  without  endangering  the  security  of  \ht  railway. 

In  these  circumstances  the  pursuer,  on  13th  September  1S48,  in  terms  of  the  71st  sect,  of  the 
Railway  Clauses  Act,  8  and  9  Vict.  c.  33,  served  a  notice  on  the  secretary  of  the  Caledonian 
Company,  intimating  his  intention  of  working  the  minerals  under  and  adjacent  to  the  railway. 

The  company,  however,  declined  to  avail  themselves  of  the  option  given  by  that  statute  of 
purchasing  the  minerals,  or  of  paying  compensation  to  the  pursuer  for  leaving  them  unworked, 
and  insisted  on  his  finding  caution  for  damages,  &c.,  before  proceeding. 

The  pursuer  consequently  raised  the  present  action  of  declarator  of  his  right  to  work  the 
minerals  both  in  the  lands  contiguous  to  and  under  the  railway.  The  value  of  these  minerals 
was  estimated  by  him  at  £$opoo.  He  likewise  claimed  damage  for  the  loss  sustained  by  the 
interruption  of  his  workings  since  August  1848,  estimating  it  at  ;£i 0^000. 

The  Court  of  Session  hdd  that  this  was  a  casus  omissus^  and  that  the  company  were  bound  to 
purchase  the  minerals  under  the  line  of  railway  and  adjacent  thereto. 

The  railway'company  appealed  against  the  judgment  of  the  Court  of  Session,  maintaining  that 
it  ought  to  be  reversed,  because,  i.  The  rights  and  obligations  of  parties,  as  fixed  by  the  Statute 
of  1826,  and  the  disposition  of  1834,  are  inconsistent  with  the  findings  and  interlocutors  appealed 
from.  According  to  a  just  view  of  these  rights  and  obligations,  the  appellants  were  entitled  to 
be  secured  against,  and  indemnified  on  account  of,  operations  dangerous  and  injturious  to  the 
railway,  whether  these  operations  are  carried  on  under  or  near  it ;  and  the  respondent  was  bound, 
before  commencing  operations  on  the  minerals  below  the  line,  to  find  caution  to  indemnify  the 
appellants  against  the  consequences  of  these  operations.  7  Geo.  iv.  c.  103 :  Samuel  v.  Edin- 
burgh and  Glasgow  Railway ^  11  D.  968  :  13  D.  312.  Bell's  Principles,  §  965.  2.  The  original 
rights  and  obligations  of  parties  in  regard  to  the  minerals  under  and  near  the  line  were  not 
affected  by  the  statutes,  special  or  general,  passed  subsequent  to  1834.  9  and  10  Vict.  c.  329, 
§  3  ;  7  and  8  Vict.  c.  87.  3.  Neither  the  contract,  nor  the  rights  and  obligations  under  the 
contract,  were  rescinded  or  altered  by  reason  of  the  increase  of  traffic  on  the  line. 

The  respondent  supported  the  judgment  on  the  following  grounds : — i.  Because  the  matters 

remitted  by  the  Court  under  their  interlocutor  of  date  31st  March  1853,  to  be  reported  upon, 

formed  a  proper  and  relevant  subject  of  inquiry ;  and  because  the  information  obtained  under 

the  report  had  a  most  important  bearing  upon  the  main  question  in  dispute.     2.  Because,  under 

the  transaction  of  1834,  viewed  in  conformity  with  the  local  statutes  upon  which  it  proceeded,  the 

condidon  as  to  finding  security  was  not  intended  nor  calculated  to  destroy  the  reservation  of  the 

whole  minerals,  and  the  reservation  formed  a  material  part  of  the  transaction  ;  and  the  respondent 

was  entitled  either  to  work  his  minerals  so  reserved,  or  to  receive  compensation  for  such  part  as 

the  interests  of  the  railway  required  to  be  left  unworked.     3.  Because  the  minerals  in  the  lands 

of  the  respondent,  situated  on  either  side  of  the  strip  of  ground  sold  by  him  to  the  railway 

company,  did  not  fall  within,  nor  were  in  any  respect  affected  by,  the  transaction,  or  by  local 

acts ;  and  because,  in  so  far  as  the  minerals  were  not  regulated  by  the  statutory  provisions  after 

mentioned,  the  respondent,  at  common  law,  was  entitled  to  the  unrestrained  use  and  enjoyment, 

or  at  least,  his  use  and  enjoyment  was  only  liable  to  be  restrained  within  fair  and  reasonable 

limits,  upon  fiill  compensation.    4.  Because  the  questions  at  issue  were  conclusively  regulated 

in  favour  of  the  respondent,  not  only  by  the  mining  clauses  contained  in  the  local  act  of  7  and 

8  Vict.  c.  87,  but  also,  and  more  particularly,  by  the  analogous  and  more  complete  provisions  in 

the  general  act  8  and  9  Vict.  c.  33,  entituled,  '^  The  Railway  Clauses  Consolidation  (Scotland) 

Act,  1845.*'    Act  7  Geo.  iv.  c.  103,  §  6;  Act  7  Geo.  iv.  c.  103,  §5  26  and  27  ;  First  branch  of 

the  case— the  subjacent  minerals,  7  Geo.  iv.  c.  103,  26th  May  1826 ;  7  and  8  Vict.  c.  87,  17th 

July  1844  ;  Clauses  Act,  8  and  ^  Vict.  c.  33,  21st  July  1845  ;  Lord  Fullerton's  Note  in  Murray 

V.  Johnston^  13  S.  119 ;  Ersk.  ii.  i,  §  2  ;  Duniop  v.  Robertson^  Hume's  Dec.  515  ;  Robertson  v. 

Strang,  4  S.  6  ;  5  and  6  Vict.  c.  55. 

Sir  F.  Kelly  Q.C.,  Roll  Q.C.,  and  Anderson  Q.C.,  for  the  appellants.— The  act  of  1826 
empowered  the  owner  of  any  lands  taken  ''  or  prejudiced,'*  to  claim  satisfaction  for  all  damage  to 
he  sustained  in  or  by  the  execution  of  the  powers  of  that  act,  so  that  the  respondent  was  entided 
to  include  every  possible  kind  of  damage,  actual  or  contingent,  in  his  demand.  It  is  a  well  known 
rule  under  acts  of  this  kind,  that  the  owner,  in  making  his  claim,  must  include  everything  in  the 
shape  of  damage  that  can  accrue  to  the  end  of  time,  and  is  not  entitled  to  return,  time  after 
time,  on  some  fresh  and  unforeseen  damage  emerging,  and  thus  eke  out  his  claim. — R,  v.  Leeds 
f^  Selby  Railway  Co.,  3  Ad.  and  £11.  683.      Landowners  in  su:h  cases  seldom  err  in  including 
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too  little.  Since,  therefore,  the  respondent  here  chose  to  reserve  his  property  in  the  minenls 
beneath  the  line  of  railway,  he  ought  to  have  made  a  claim  for  the  damage  he  must  needs  suffer 
by  being  unable  to  work  them  without  giving  security.  The  conveyance,  in  granting  the  suHice 
of  the  land  for  the  purpose  of  a  railway  being  constructed  on  it,  necessarily  conveyed  also^  br 
implication,  a  right  of  support  from  the  subjacent  and  adjacent  soil ;  besides,  it  expressly  states 
that  the  property  in  the  minerals,  and  the  right  to  wortc  them,  are  subject  to  the  safety  of  the 
railway.  It  is  a  well  settled  principle,  which  has  often  been  discussed  of  late  in  the  Englisii 
Courts,  and  is  universal  law,  that  when  a  party  conveys  his  land  for  a  particular  purpose,  he 
cannot  by  his  acts  derogate  from  that  purpose.  Thus,  when  the  respondent  disf>oned  the  surface 
of  the  land,  in  order  that  a  railway  might  be  constructed  on  it,  he  could  not,  by  working  his 
minerals,  whether  in  the  soil  subjacent  or  adjacent,  do  anything  to  defeat  the  purpose  for  iriiicb 
the  land  was  granted. — Harris  v.  RydinZt  5  M.  &  W.  60 ;  Hilton  v.  Earl  GranTnlle^  5  Q.B. 
701  ;  Jeffreys s,  Williams^  5  Exch.  792  ;  Humphries \,  Brogden^  12  Q.B.  739  ;  Smart  y,Mort$%y 
5  E.  &  B.  30.  So  it  is  in  Scotland.— Bell' s  Prin.,  §  670  (4th  ed. ) ;  Bald^s  Trustees  v.  Earl  of  Mar, 
16  D.  870.  There  was  nothing  in  the  subsequent  acts  of  parhament  which  altered  this  relation 
of  the  parties. 

Solicitor-General  (Bethell),  R,  Palmer  Q.C.,  and  A.  Brawn^  for  the  respondent. — ^Theactof 
1826  contemplated  that  the  damage  might  be  sustained  from  time  to  time,  and  that  satisfaction 
might  be  demanded  from  time  to  time. — See  §  89.  It  was  the  duty  of  the  company  to  pay  fa 
all  that  was  necessary  to  enable  them  to  construct  their  railway,  and  to  support  it  when  made, 
and  they  cannot  complain  if  they  are  now  called  upon  to  pay  for  the  minerals  which  they  knev 
they  did  not  pay  for  in  the  first  instance,  probably  because  they  thought  they  would  not  requiit 
the  whole  of  the  subjacent  soil  to  support  the  railway.  It  is  not  denied  that  a  conveyance  of  the 
surface  of  land  generally  carries  with  it  an  implied  right  of  support  from  the  subjacent  soil ;  but 
it  is  otherwise  when  there  is  an  express  reservation  of  the  soil  below,  for  then  the  grantee  of  the 
surface  takes  his  chance  of  the  minerals  being  necessary  to  support  the  surface. 
[Lord  Brougham. — You  say,  if  I  grant  the  surface  of  my  land  to  you  for  the  purpose  of 
enabling  you  to  construct  a  railway  on  it,  and  reserve  to  myself  the  minerals,  I  may  go  on  voic- 
ing these  so  long  as  an  inch  thick  of  surface  remains  ?] 

Yes,  we  go  that  length.  The  one  is  as  much  en  tided  to  the  minerals  as  the  other  is  to  the 
surface.  This  seems  to  be  taken  for  granted  in  Hilton  v.  Earl  Granville,  5  Q.B.  701.  lf» 
however,  the  respondent  is  not  entitled,  tmder  the  original  act  and  his  conveyance,  to  denuuid 
compensation,  he  is  entitled,  under  the  General  Railways  Clauses  Consolidation  Act,  vhidi 
was  mcorporated  with  the  other  acts,  and  expressly  empowers  him  to  demand'comp^ensation. 

Sir  F,  Kelly  replied. — The  General  Railways  Clauses  Act  cannot  govern  the  rights  of  the 
parties,  which  must  stand  on  the  original  act  and  the  conveyance.  The  general  act  applied  only 
to  future  local  acts,  and  has  no  retrospective  operation.  If  it  were  otherwise  great  mischief 
would  be  produced,  for  almost  every  railway  made  under  previous  local  acts  would  have 
to  be  taken  to  pieces,  in  order  to  reconstruct  the  bridges  and  levels,  &c.,  so  as  to  correspond 
with  the  minute  provisions  enacted  by  the  general  act — which  is  absurd. 

Cur.  adv,  vult 

Lord  Chancellor  Cranworth.— This  appeal  arose  out  of  an  action  which  had  been 
brought  by  the  respondent  against  the  appellants,  the  object  of  which  was  to  compel  them  to 
purchase  certain  minerals  belonging  to  him,  situate  under  and  near  the  line  of  their  railvaf. 
Several  acts  of  parliament  came  in  question  in  this  case — ^first,  the  original  act  7  Geo.  iv.  c- 
103,  which  is  an  act  for  making  a  railway  from  the  Monkland  and  Kirkintilloch  Railway  by 
Garnkirk  to  Glasgow.  Under  that  act  there  were  the  usual  powers  enabling  the  company  to  be 
incorporated  for  the  purchase  of  lands  ;  and  pursuant  to  the  powers  given  by  that  act  on  12th 
December  1834,  between  eight  and  nine  years  after  the  passing  of  the  act,  the  respondent  sold 
to  the  company,  in  consideration  of  a  sum  of  about  ;£62o,  some  land  of  his,  over  which  the  rail- 
way was  to  pass,  reserving,  however,  the  minerals.  Then  there  passed  some  amending  act^ 
Before  that  conveyance  had  been  made  two  acts  extending  the  powers  of  the  company  had 
passed,  but  they  are  not  material  to  be  considered.  By  the  act  of  1844  the  name  of  thea)in' 
pany  was  changed,  and  it  was  called  at  that  time  the  Glasgow,  Garnkirk,  and  Coatbridge 
Railway  Co.  There  was  then  another  act  improving  the  gauge  of  the  railway,  and  there  passed 
on  the  2ist  July  1845  ^^  Scottish  General  Railway  Act.  In  the  same  year  an  act  was  passed 
by  which  the  Caledonian  Railway  Co.  was  incorporated,  and  then,  in  the  year  1846,  an  act 
enabling  the  Caledonian  Railway  Co.  to  purchase  the  Glasgow,  Garnkirk,  and  Coatbridjjt 
Railway. 

The  respondent  having  sold  his  land  to  the  original  company,  but  having  reserved  to  himsefl 
the  mines,  was  proceeding  to  work  certain  mines  under  and  near  the  line  of  railway  in  the  year 
1848,  when,  upon  the  17th  August  in  that  year,  he  received  a  notice  from  the  company  calling 
upon  him  to  desist  from  what  he  was  so  proceeding  to  do.  Having  set  forth  the  rights  of  the 
company,  the  summons  state  this  : — '^  Under  these  circumstances,  the  pursuer  proceeded  ^^^ 
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the  working^  of  the  fire  clay  and  other  minerals  in  his  said  lands  of  Gamkirk,  in  due  and  ordinary 
course,  until  he  was  interrupted  by  the  said  Caledonian  Railway  Co. :    That,  on  or  about  the 
17th  August  1848,  the  agents  for  the  company  addressed  a  letter  to  the  manager  at  the  Gamkirk 
works,  intimating  that  they  had  received  a  report  from  their  engineer  that  the  works  then  in  the 
course  of  being  carried  on  in  the  fire  clay  mines  under  the  line  of  the  Gamkirk  Railway,  at  the 
Gamkirk  brickworks,  were  of  a  nature  to  endanger  the  safety  of  the  railway,  and  calling  upon 
the  proprietor  of  the  minerals  to  find  security  to  the  company  for  all  damages,  intenruption  of 
trafncy  and  other  injury  which  might  result  to  the  company,  before  any  further  workings  were 
proceeded  with."    The  summons  then  states  what  took  place  upon  that ;  but  eventually,  the 
appellants  persisting  that  he  had  no  right  to  work  them,  the  respondent  brought  the  action  out 
of  which  the  present  appeal  arose,  in  which,  stating  all  these  acts  of  parliament,  and  stating 
what  had  been  done,  he  concludes  thus: — ''Therefore,  it  ought  and  should  be  found  and 
declared,  by  decree  of  the  Lords  of  our  Council  and  Session,  that  the  said  Caledonian  Railway 
Co.,  or  the  said  Glasgow,  Garnkirk,  and  Coatbridge  Railway  Co.,  or  either  of  them,  defenders, 
have  no  right  of  property  in  the  minerals  in  the  lands  of  Gamkirk,  situated  under  and  adjacent 
to  the  Glasgow,  Gamkirk,  and  Coatbridge  Railway,  or  any  part  thereof;  but  that  the  property  of 
the  said  minerals  is  still  vested  in  and  belongs  to  the  pursuer,  subject  to  any  right  of  purchase  or 
right  to  prevent  the  working  thereof,  on  making  compensation  for  the  same,  competent  to  the 
said  defenders,  or  either  of  them,  under  the  said  acts  of  parliament."    And  further,  "  it  ought 
and  should  be  found  and  declared,  by  decree  aforesaid,  that  the  proviso  or  enactment  in  the  i  ith 
§  of  7  Geo.  IV.  c.  103,  whereby  it  is  declared  that  it  shall  not  be  lawful  to  or  in  the  power  of  any 
proprietor  to  whom  satisfaction  has  been  made,  to  work,  win,  or  away  take  the  said  minerals, 
without  giving  previous  security  to  the  Glasgow  and  Gamkirk  Railway  Co.,  or  their  successors, 
for  damages,  intermption  of  traffic,  and  other  injury  resulting  to  the  said  company,  and  their 
said  undertaking  does  not  in  any  respect  apply  to  the  minerals  in  the  lands  adjacent  to  the  rail- 
way belonging  to  the  pursuer,  which  were  not  conveyed  or  included  in  tbe  disposition  panted  by 
him  to  the  railway  company  in  1834;  and  notwithstanding  the  proviso  or  enactment  m  the  said 
statute,  and  the  terms  of  the  said  disposition,  the  pursuer  is  entitled  to  obtain  compensation  from 
the  defenders,  or  either  of  them,  for  all  minerals  under  or  adjacent  to  the  line  of  railway  which 
were  not  purchased  by  the  railway  company  or  their  successors,  and  which  the  pursuer  or  his 
tenants  are  prevented  from  working  by  reason  of  the  necessity  of  maintaining  the  railway  in  a 
state  of  security,  or  by  reason  of  the  restriction  imposed  upon  him  not  to  injure  the  railway : 
And  further,  it  ought  and  should  be  found  and  declared,  by  decree  foresaid,  that  the  pursuer  is 
entitled  to  obtain  full  compensation  from  the  defenders,  that  is,  the  Caledonian  Railway  Co., 
and  other  companies,  or  either  of  them,  for  the  whole  minerals  in  the  lands  of  Gamkirk  not 
purchased  by  the  railway  company  or  their  successors,  and  which  cannot  be  wrought  without 
danger  to  the  railway  and  works,  and  that  within  the  limits  specified  in  the  report  of  Mr.  Robson, 
the  engineer  of  the  company,  dated  3d  August  1848,  or  as  the  same  may  be  ascertained  in  the 
course  of  the  process  to  follow  hereon.*' 

That  being  the  summons,  there  was  a  condescendence  and  a  statement  in  answer ;  and 
eventually,  on  the  8th  March  1851,  the  Lord  Ordinary  pronounced  an  interlocutor  assoilzieing  the 
defenders,  having  come  to  the  conclusion,  that  the  respondent,  by  the  sale  to  the  defenders  of  his 
lands,  although  he  reserved  the  minerals,  had  nevertheless  precluded  himself  from  working  the 
minerals,  either  under  or  adjacent  to  the  railway,  so  as  to  prejudice  the  railway.     That  decision 
of  the  Lord  Ordinary  was  brought  by  way  of  reclaiming  petition  to  the  Court  of  Session,  and 
they  took  this  course  : — "Before  answer,  and  under  express  reservation  of  all  pleas  or  questions 
competent  to  the  parties  under  the  record,"  they  remitted  the  case  to  Mr.  Leslie  and  Mr.  Lons- 
dale, the  one  a  civil  engineer,  and  the  other  a  mining  engineer,  "  to  examine  the  subjects,  and 
to  inquire  and  report,  first,  whether,  having  reference  to  the  nature  of  the  railway,  which  was 
made  under  the  powers  of  the  original  acts,  the  minerals  under  the  railway  could  have  been 
worked  with  safety  to  the  railway,"  and  with  reasonable  prospect  of  advantage  to  the  proprietor, 
subject  to  the  obligation  of  fair  caution,  in  terms  of  the  original  act ;  and,  second,  whether,  and 
in  what  respects,  and  to  what  extent,  the  alterations  made  in  the  uses  and  structure  of  the  rail- 
way by  or  under  the  authority  of  the  acts  of  1844,  1845,  and  1846,  or  any  of  them,  materially 
affected  the  practicability  of  working  the  minerals.      Those  gentlemen  made  their  report  : — 
"  That,  having  reference  to  the  nature  of  the  railway  made  under  the  powers  of  the  original  acts, 
tbe  minerals  could  not  have  been  worked  with  safety  to  the  railway  as  they  were  in  the  habit  of 
being  worked  ;  but  that  fully  one  third  or  nearly  one  half  of  the  fire  clav  could  have  been  taken 
out  from  under,  or  for  60  feet  on  each  side  of,  the  centre  of  the  railway,  by  single  mines,"  and  so 
on,  which  is  not  the  ordinary  way  of  working ;  and,  secondly,  ''that  the  railway  being  thus 
secured,  it  is  of  no  consequence  to  the  stowed  mines  or  cased  pillars  how  many  or  how  frequent 
the  trains  are  ; "  and  they  added — "  The  reporters  do  not  think  that  the  increased  traflfic,  or  the 
alterations  of  the  structure  and  uses  of  the  railway,  have  materially  affected  the  practicability  of 
working  the  minerals  under  and  adjacent  to  the  railway."    When  that  report  was  brought  before 
the  First  Division  of  the  Court  of  Session,  they  took  a  different  view  from  that  which  had  been 
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taken  by  the  Lord  Ordinary.  They  found  that  the  consideration  paid  to  the  respondent  did  not 
include  compensation  for  the  loss  of  the  minerals,  and  that  he  was  entitled  to  work  the  minaais 
unless  the  company  thought  fit  to  purchase  them.  From  that  decision  the  present  appeal  vas 
brought. 

The  respondent,  by  his  conveyance,  dated  12th  December  1834,  conveyed  to  the  original 
Gamkirk  Co.  a  portion  of  his  land  required  for  the  line  of  the  company,  in  consideration  of  1 
sum  of  money  agreed  on  as  a  price,  and  then  paid  to  him.  The  conveyance  was  expressly  made 
for  the  purpose  of  the  land  conveyed  being  used  as  a  railway.  He,  however,  reserved  all  mines 
under  the  land  so  conveyed,  with  full  liberty  to  win  and  work  the  minerals.  Independently  d 
any  provisions  contained  in  the  act  of  parliament,  the  effect  of  that  conveyance  was  to  codtcj 
the  land  to  be  covered  by  the  railway  to  the  company,  together  with  a  right  to  all  reasonabie 
subjacent  and  adjacent  support.  A  right  to  such  support  is  a  right  necessarily  connected  widi 
the  subject  matter  of  the  grant.  If  the  owners  of  a  house  were  to  convey  the  upper  storey  to  a 
purchaser,  reserving  all  below  the  upper  storey,  such  purchaser  would,  on  general  principles. 
have  a  right  to  prevent  the  owner  of  the  lower  storeys  from  interfering  with  the  walls  and  beams 
upon  which  the  upper  storey  rests,  so  as  to  prevent  them  from  affording  proper  support,  so  bs, 
at  all  events,  as  to  prevent  a  person  who  has  granted  a  part  of  his  land  from  so  deal^[  vitfa 
that  which  he  retains  as  to  cause  what  he  has  granted  to  sink  or  fall.  How  far  such  adjacent 
support  must  extend  is  a  question  which,  in  each  particular  case,  will  depend  on  its  own  spedal 
circumstances.  If  the  line  dividing  that  which  is  granted  from  that  which  is  retained  travenes 
a  quarry  of  hard  stone  or  marble,  it  may  be,  that  no  adjacent  support  at  all  is  necessary.  1^  00 
the  other  hand,  it  traverses  a  bed  of  sand,  a  marsh,  or  a  loose  gravelly  soil,  it  may  be,  that  a 
considerable  breadth  of  support  is  necessary  to  prevent  the  land  granted  from  falling  awayopoo 
the  soil  of  what  is  retained.  Again,  if  the  surface  of  the  land  granted  is  merely  a  common 
meadow  or  a  ploughed  field,  the  necessity  for  support  will  probably  be  much  less  than  if  it  woe 
covered  with  Duildings  or  trees  :  and  it  must  be  further  observed,  that  all  which  a  gianter  caa 
reasonably  be  considered  to  grant  or  warrant,  is  such  measure  of  support  subjacent  and  adjacent 
as  is  necessary  for  the  land  in  its  condition  at  the  time  of  the  gran^  or  in  the  state,  for  tlui  par- 
pose  of  putting  it  into  which  the  grant  is  made.  Thus,  if  I  grant  a  meadow  to  another,  retaining 
both  the  minerals  under  it  and  also  the  adjoining  lands,  I  am  bound  so  to  work  my  mines  and 
to  dig  my  adjoining  lands  as  not  to  cause  the  meadow  to  sink  or  fall  over ;  but  if  1  do  this,  and  tbe 
grantee  thinks  fit  to  build  a  house  on  the  edge  of  the  land  he  has  acquired,  he  cannot  compUin 
of  my  working  or  digging,  if  by  reason  of  the  additional  weight  he  has  put  on  the  land,  tbey 
cause  his  house  to  fall.  If,  indeed,  the  grant  is  made  expressly  to  enable  the  grantee  to  build  his 
house  on  the  land  granted,  then  there  is  an  implied  warrant  of  support  subjacent  and  adjacent,  as 
if  the  house  had  already  existed. 

Applying  these  principles  to  this  case,  it  is  clear  that,  by  the  effect  of  the  conveyance  of  t^ 
1 2th  December  1834,  the  Gamkirk  Co.  acquired  a  right  to  the  surface  of  the  ground  traversed 
by  the  railway,  together  with  a  right,  as  against  the  respondent,  to  such  subjacent  and  adjacent 
support  as  was  necessary  for  enabling  them  to  maintain  and  work  the  railway.    The  conveyance 
is  in  these  terms : — "  I,  Mark  Sprot,  Esq.  of  Gamkirk,  considering  that,  in  the  year  1826,  by 
act  of  parliament  7  Geo.  iv.  c.  100,  entituled,  &c.,  the  Gamkirk  and  Glasgow  Railway  Co.  v^ 
incorporated,  and  that  it  was  agreed  between  me  and  the  committee  of  proprietors  of  said 
railway,  that  the  value  of  the  land  belonging  to  me  to  be  occupied  by  said  railway,  as  well  asaJl 
damages  done  to  my  property,  should  be  ascertained  by  David  Leighton,  then  factor  at  Coltn^' 
That  the  railway  company  having,  in  the  year  1827, commenced  making  said  railway"  Cand  thai 
there  is  a  calculation  of  the  interest,  and  certain  other  damages,  making  altogether  £624t  ^ 
original  purchase  money  being  only  £y79f  and  it  proceeds  thus):  "and  in  consideration  of  tw 
foresaid  sum  of  £379,  being  the  specific  and  agreed  on  value  of  the  land  hereby  conveyed,!, the 
said  Mark  Sprot,  do,  by  these  presents,  grant  and  convey  to  the  said  company  of  propneton, 
but  always  for  the  said  railway  and  works  thereto  belonging,  and  not  otherwise.  All  and  Whofc 
that  portion  of  my  estate  described,  &c.,  declaring  that  I  shall  have  full  power  to  take  into  my 
own  hands  the  slopes  or  banks  on  that  portion  of  the  line  betwixt  the  parish  road  and  the  cr^ 
ing  of  the  Cumbernauld  road,  at  or  near  Stepps,  for  the  purpose  of  feuing  or  otherwise,  tmdtf 
such  conditions  and  restrictions  always  as  shsdl  not  interfere  with  the  due  and  regular  op^^*^ 
of  the  said  railway ;  I,  the  said  Mark  Sprot,  and  my  foresaids,  paying  such  annual  value  fof  ^ 
slopes  and  banks  as  may  be  fixed  by  two  persons  mutually  chosen :  And  I  hereby  warrant  this 
conveyance  at  all  hands,  and  against  all  mortals,  as  law  will ;  and  declare  that  all  feu,  teind,  ana 
other  parish  and  public  burdens  whatsoever,  affecting  the  lands  hereby  conveyed,  up  to  tbe  t^ 
of  Martinmas  1833,  have  l>een  paid — my  said  disponees  being  obliged  to  pay  whatever  proporuou 
of  such  burdens  have  fallen  due  since,  or  may  hereafter  fall  due,  and  be  held  as  applicable  to 
said  lands;  reserving  always  to  me,  my  heirs  and  successors,  the  whole  powers  and  privileges  0| 
access  to  or  crossing  said  railway  and  otherways,  conferred  by  said  recited  acts  on  the  landed 
proprietors  whose  lands  are  intersected ;  also  always  reserving  to  me  and  my  heirs  and  success^vrs, 
the  whole  mines  and  minerals,  of  whatever  description,  within  the  said  lainds  hereby  convey^ 
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and  full  power  and  liberty  to  us,  or  any  persons  authorized  by  us,  to  search  for,  win,  and  carry 
away  the  same,  and  to  make  aqueducts,"  and  so  on.  Subject  to  the  rights  thus  given  to  the 
company,  the  respondent  had,  and  retained  a  right  to  work  the  minerals  under  and  adjoining  the 
line,  subject  only,  as  to  the  minerals  under  the  line,  to  the  obligation  of  giving  the  security 
created  by  the  first  act  to  which  I  have  referred. 

Starting,  then^  from  this  proposition,  the  next  question  is — ^have  the  rights  of  each  party  been 
affected  by  the  several  acts  of  parliament  relating  to  the  railway.  At  the  time  when  the  convey- 
ance was  made  in  1834  three  acts  had  passed,  viz.,  the  original  act  7  Gea  iv.  c.  103,  and  two 
amending  acts,  viz.,  7  and  8  Geo.  iv.  c.  88,  and  11  Geo.  iv.  c.  125 ;  the  two  latter,  however,  do 
not  affect  the  present  question,  and  therefore  may  be  disregarded.  The  nth  section  of  the 
original  act  is  that  which  relates  to  the  conveyance  of  land  to  the  company,  the  reservations  of 
mines,  and  the  restrictions  in  their  working.  It  is  this : — ^'  And  be  it  further  enacted,  that  all 
and  every  body  or  bodies  politic,  corporate,  or  collegiate,  trustees,  and  other  person  or  persons 
herein  before  capacitated  to  sell  or  convey  lands  or  other  heritages  through,  in,  or  upon  which 
the  said  railway,  bridges,  roads  of  communication,  or  other  works,  hereby  authorized,  shall  be 
made,  may  accept  and  receive  satisfaction  for  the  value  of  such  lands,  &c.;  but  provided  always, 
that  notwithstanding  anything  herein  contained,  it  shall  be  lawful  and  competent  to  any  proprietor 
or  proprietors  whose  lands  are  hereby  authorized  to  be  taken,  to  reserve  and  except  from  the 
bargain  or  sale  to  the  said  company,  the  whole  of  the  minerals  in  the  said  lands,  for  and  to  his 
or  her  own  proper  use  and  behoof;  and  the  said  company  shall  have  no  right  of  property 
of  or  in  such  minerals,  which  any  proprietor  or  proprietors  may  desire  to  be  reserved  as 
aforesaid ;  but  provided  always  further,  nevertheless,  that  it  shall  on  no  account  be  lawful  to,  or 
in  the  power  of  any  such  proprietor,  to  work,  win,  or  away  take  any  of  the  said  minerals  without 
giving  previous  good  and  sufficient  security  to  the  said  company  for  all  damages,  interruption  of 
traffic^  and  other  injury,  which  may  thence,  in  any  way,  result  to  the  said  undertaking  or  the  said 
company ;  and  in  the  event  of  the  said  company  and  any  such  proprietor  not  agreeing  in  regard 
to  the  extent  or  sufficiency  of  such  security,  then  the  Judge  Ordinary  of  the  bounds  shall  regulate 
and  determine  thereupon  as  to  him  shall  appear  just" 

The  first  observation  which  occurs  on  this  section  is,  that,  though  under  its  provisions  and 
other  clauses  in  the  act,  the  respondent  might  have  been  compelled  to  sell  the  land  in  question 
to  the  company ;  yet,  when,  by  arrangement  between  him  and  the  company,  it  was  settled  what 
should  be  the  price  paid,  and  the  conveyance  is  made  accordingly,  the  effect  of  the  transaction, 
so  far  as  relates  to  the  conveyance  of  the  land  and  the  rights  acquired  under  it,  must  depend  on 
the  terms  of  the  deed,  subject  only  to  the  provision  in  the  clauses  regulating  or  restricting  the 
right  of  working  the  mines.  By  virtue  of  the  conveyance  the  company  acquired  by  grant  from 
Mr.  Sprot  an  absolute  right  to  the  surface  of  the  land;  and,  by  implication,  a  further 
right  to  such  subjacent  and  adjacent  support  as  was  necessary,  taking  into  account  the 
purpose  to  which  the  land  was  to  be  put.  Mr.  Sprot,  on  the  other  hand,  retained  his 
former  right  of  working  the  mines,  subject  only  to  the  rights  which  he  had  impliedly  granted 
of  subjacent  and  adjacent  support,  and  subject  also  to  the  statutory  restriction  in  the  nth  clause, 
preventing  him  from  working  the  mines  under  the  land  conveyed  without  first  giving  to  the 
company  g^od  and  sufficient  security  for  all  damage  which  might  accrue  to  it  fi'om  such  work* 
ings.  Such,  certainly,  would  have  been  their  rights  if  no  further  act  of  parliament  had  passed. 
If,  while  these  original  acts  and  no  others  were  in  force,  Mr.  Sprot  had  proceeded  to  work  the 
mines,  he  might  have  been  restrained  firom  any  working  of  the  minerals,  whether  under  the  line 
of  railway  or  under  adjoining  lands,  which  should  interfere  with  the  due  support  of  the  line, 
because,  by  so  working,  he  would  be  acting  in  violation  of  his  own  implied  grant  or  warranty  of 
reasonable  subjacent  and  adjacent  support;  and,  further,  he  would  have  been  bound,  before 
he  worked  at  all  under  the  land  conveyed  to  the  railway,  to  give  the  security  required  by  the 
statute. 

Reliance  was  placed  in  the  argument  on  the  89th  section.  It  was  argued  that  the  inability  to 
▼in  the  minerals  by  reason  of  the  danger  which  would  be  thereby  occasioned  to  the  railway,  was 
a  damage  to  Mr.  Sprot  for  which  no  remedy  is  provided  by  the  act,  and  so  was  within  the 
provisions  of  the  89th  section.  This  section  is  this : — "  That  if,  at  any  time  or  times  hereafter, 
any  person  shall  sustain  any  damage  in  his,  her,  or  their  lands,  tenements,  heritages,  or 
property,  by  reason  of  the  execution  of  any  of  the  powers  hereby  given,  and  for  which  no 
remedy  is  herein  before  provided,  then,  and  in  every  such  case,  the  recompense  or  satisl^ction 
for  such  damage  shall,  from  time  to  time,  be  settled  and  ascertained  in  such  manner  as  herein 
before  directed  in  respect  of  any  other  recompense  or  satisfaction  herein  before  mentioned.*'  I 
think  the  argument  arising  out  of  that  section  is  untenable.  The  damage  complained  of  is  a 
damage  arising  solely  from  the  fact  that  the  respondent,  by  his  conveyance  of  1834,  impliedly 
bound  himself  to  secure  to  the  company  adequate  subjacent  and  adjacent  support  He  incurred 
that  obligation  by  the  mere  fact  of  the  conveyance.  He  was  not  bound  to  convey  at  all,  till  he 
had  taken  the  steps  pointed  out  by  the  statute  for  having  it  ascertained  what  was  the  sum  which 
he  ought  to  receive  as  the  price  of  his  conveyance,  including  consequential  damage.    In  calcu* 
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lating  that  sum,  the  circumstance  that  he  was  to  convey  not  merely  the  soil  of  the  line  upon 
which  the  railway  was  to  be  formed,  but  also,  impliedly,  a  right  in  his  disponees  to  have  subjacent 
and  adjacent  support  for  the  land  disponed,  must  necessarily  have  been  taken  into  account ;  and 
when,  in  afterwards  proceeding  to  work  the  mines,  he  finds  that  he  cannot  win  the  minerals, 
because  in  so  doing  he  would  be  interfering  with  the  necessary  support  of  the  line  of  railway,  he 
has  no  more  right  to  complain  than  he  would  have  had,  if  he  had  found,  that  to  work  the  mines 
effectually  it  would  be  necessary  to  sink  a  shaft  in  some  portion  of  the  line  of  railway  that  is  on 
the  land  actually  conveyed.  This  conveyance  operates  to  deprive  him  of  his  right  to  disturb 
the  lateral  and  interior  support,  in  the  same  way  as  it  prevents  him  from  interfering-  with  the 
surface  itself  of  the  land  conveyed.  The  89th  section,  therefore,  is  inapplicable,  because  the 
damage  of  which  the  respondent  complains  is  a  damage  arising  not  by  reason  of  the  execution 
by  the  company  of  the  powers  given  to  them  by  the  act,  but  by  reason  of  his  having,  by  the 
conveyance  of  1834,  impliedly  bound  himself  to  secure  to  the  company  adequate  support  to  the 
line  of  railway,  or  rather,  negatively,  not  to  interfere  by  his  acts  with  such  support. 

This  being  so,  the  only  further  question  is  as  to  the  effect  of  the  subsequent  acts  of  parliament. 
Do  they  or  do  they  not  alter  the  rights  which,  if  no  such  acts  had  passed,  the  company  would 
have  possessed  under  the  original  act  ?  I  will  refer  to  the  several  acts  in  the  order  of  their  dates. 
The  first  act  which  passed  after  the  conveyance  in  December  1834,  was  that  of  i  and  2  Vict  c 
60.  This  act  did  no  more  than  enable  the  company  tb  raise  further  sums  of  money,  and  make 
some  amendments  in  the  details  of  the  former  acts.  It  in  no  respect  touched  the  question  as  to 
the  rights  of  the  respondent  and  of  the  company  in  respect  of  the  mines.  The  next  act  was  that 
passed  in  1844,  viz.,  7  and  8  Vict.  c.  87.  By  that  act,  after  reciting  that  the  railway  authorized 
by  the  former  acts  had  been  completed  and  opened  to  the  public,  and  had  proved  of  great  public 
and  local  advantage,  and  further  reciting  that  its  utility  would  be  increased  if  the  company  were 
authorized  to  make  two  extensions  of  the  railway,  it  is  enacted  that  the  former  acts  shall  be  in 
force  for  carrying  the  purpose  of  that  act  into  execution.  The  name  of  the  railway  is  then 
changed,  the  act  providing,  that  it  shall  thereafter  be  called  the  Glasgow,  Gamkirk,  and  Coat- 
bridge Railway,  this  new  name  having  been  adopted  with  reference  to  the  extension  of  the  line 
then  already  made  or  in  progress.  The  usual  powers  are  then  given  for  enabling  the  company 
to  purchase  lands,  and  exercise  the  necessary  works  for  the  two  new  branch  lines ;  and  among 
the  provisions  relative  to  the  mode  in  which  the  works  are  to  be  executed  are  five  clauses,  having 
for  their  object  the  regulating  of  the  working  under  or  contiguous  to  the  lines.  Those  clauses 
are  numbered  84  to  88.  The  84th  section  says,  that,  "  for  the  purpose  of  protecting  the  railway 
and  works  from  danger  to  be  apprehended  from  the  working  of  any  mines  either  under  or  closely 
adjoining  the  railway,  be  it  enacted,  that  if  the  owner,  lessee,  or  occupier  of  any  mines  or 
minerals  lying  under  the  railway,  or  any  of  the  works  connected  therewith,  or  within  40  yards 
therefrom,  be  desirous  of  working  the  same,  such  owner,  lessee,  or  occupier,  shall  give  to  the 
company  notice  in  writing  of  his  intention  so  to  do  30  days  before  the  commencement  of  work- 
ing ;  and  upon  the  receipt  of  such  notice,  it  shall  be  lawful  for  the  company  to  cause  such  mines 
to  be  inspected  by  any  person  appointed  by  them  for  the  purpose,  and  if  it  appear  to  the 
company  that  the  working  of  such  mines  or  minerals  is  likely  to  damage  the  works  of  the  rail- 
way, and  if  the  company  be  willing  to  make  compensation  for  such  mines  to  such  owner,  lessee, 
or  occupier  thereof,  then  he  shall  not  work  or  get  the  same;  and  if  the  company  and  such  owner 
do  not  agree  as  to  the  amount  of  such  compensation,  the  same  shall  be  settled  as  in  other  cases 
of  disputed  compensation."  By  the  85th  clause  it  is  enacted,  that  if  the  company  be  unwilling 
to  purchase,  the  owner  may  work  the  mines.  Then,  by  the  86th  section,  in  order  to  prevent  the 
mines  being  worked  in  such  a  way  as  to  damage  the  railway,  it  is  enacted  that  the  railway 
company  may  enter  and  inspect  the  mines,  after  giving  24  hours  notice  in  writing ;  and  powers 
are  given  to  enable  them  to  make  proper  supports,  if  supports  are  wanted,  and  to  make  mining 
communications. 

The  object  of  these  clauses  may  be  stated  to  be,^rj/,  to  compel  all  owners  of  mines  near  the 
railway  to  give  notice  to  the  company  before  they  begin  to  work  them,  and  to  enable  the  company, 
if  they  think  tit,  to  prevent  such  working  by  purchasing  the  mines  from  the  owner,  or  rather  by 
compensating  him  for  his  loss  in  not  working  them ;  and,  secondly^  to  compel  the  owner  of  the 
mines,  if  the  company  do  not  purchase,  to  work  them  so  as  not  to  damage  the  railway  by 
improper  working ;  and  the  act  then  gives  powers  to  the  company  enabling  them  to  ascertain 
that  no  improper  workings  are  in  progress.  With  reference  to  these  enactments  it  was  contended 
on  the  part  or  the  appellants,  that  they  did  not  apply  to  the  original  railway,  but  only  to  the  new 
extension  lines  authorized  by  the  act  in  which  the  clauses  are  found.  The  respondent,  on  the 
other  hand,  argued  that  the  enactments  are  general,  and  applicable  to  the  whole  railway, 
including  as  well  the  original  as  the  branch  lines.  In  the  view  which  I  take  of  this  case,  it  is 
immaterial  which  of  these  constructions  is  correct,  for,  assuming  the  respondent  to  be  righ^  and 
that  these  clauses  apply  to  the  whole  line,  and  so  to  the  mines  of  the  respondent  under  and  con- 
tiguous to  the  railway,  still  they  cannot  interfere  with  the  pre-existing  rights  of  the  company, 
which  they  had  acquired  ten  years  before  this  last  act  became  law.    Under  the  deed  of  1834  the 
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company  had  acquired  by  purchase  a  right,  as  against  the  appellant,  to  have  adjacent  and 
subjacent  support  to  their  railway.  The  effect  of  the  mining  clauses  in  the  act  of  1844  was  not 
to  deprive  the  company  of  the  right  they  had  thus  purchased,  biit  to  prevent  the  respondent 
from  working  his  mines  without  first  giving  the  option  of  stopping  the  workings  by  compensating 
the  respondent,  when  they  refuse  to  exercise  that  option.  The  respondent  has  the  same  right  of 
working  his  mines  which  he  had  before,  that  is,  a  right  to  work  them,  not  interfering  with  the 
support  of  the  railway.  It  is  true  the  85th  sect,  enacts,  that  if  the  company  do  not  exercise  the 
option  given  by  the  act,  the  mine  owner  may  work  his  mines  in  the  manner  proper  and  necessary 
to  the  beneficial  working  thereof  ;  but  all  this  must  have  reference  to  the  existing  rights  of  the 
mine  owner  and  of  the  company.  The  legislature  certainly  did  not  intend  to  give  to  the  mine 
owner,  as  against  the  company,  rights  which  he  had  previously  sold  to  them ;  and  when  the  act 
of  1 844  passed,  the  respondent  had  no  right  to  work  his  mine  in  any  way  which  would  interfere 
with  the  security  of  the  railway.  So  also  as  to  the  clause  in  §  1 1  of  the  original  act,  whereby 
the  owner  of  the  reserved  mines  under  the  land  conveyed  is  restrained  from  working  at  all  until 
he  has  given  security  to  the  company.  I  see  nothing  in  the  act  1844  to  prejudice  that  right. 
The  mining  clauses  in  that  act  must  all  be  read  with  reference  to  the  rights  of  the  mine  owner 
as  they  existed  when  the  act  passed. 

The  only  other  act  affecting  the  railway  which  passed  previously  to  the  General  Railway  Clauses 
Consolidation  Act,  was  a  short  act  which  received  the  royal  assent  on  30th  June  1845,  the  8  and 
9  Vict.  c.  31,  whereby  the  company  was  empowered  to  alter  the  gauge  of  the  railway,  but  it  did 
not  affect  the  question  of  mines. 

Three  weeks  after  the  passing  of  that  act,  that  is,  on  the  21st  July  1845,  the  General  Scotch 
Railway  Consolidation  Act,  8  and  9  Vict.  c.  83,  received  the  royal  assent.  The  provisions  of  that 
act  relative  to  the  working  of  mines,  are  nearly  the  same  with  those  contained  in  the  local  act  of 
1844,  to  which  I  have  already  adverted.  It  is  immaterial  to  consider  them  in  detail  In  fact,  they 
were  inapplicable  to  the  rights  of  the  parties  under  prior  acts,  the  general  act  being  expressly  con- 
fined to  acts  to  be  afterwards  passed.  Ten  days  after  the  passing  of  the  General  Scotch  Act,  that 
is,  on  the  31st  July  1845,  the  Caledonian  Railway  Co.  obtained  their  act,  the  8  and  9  Vict.  c.  162. 
The  g:eneral  act  was  incorporated  in  the  Caledonian  Act,  and  would  therefore  regulate  the  mode 
in  which  mines  under  or  contiguous  to  that  line  of  railway  should  be  dealt  with. 

The  only  other  act  affecting  the  question  now  under  discussion  is  the  act  of  1846,  under  which 
the  Glasgow,  Garnkirk,  and  Coatbridge  Railway  was  sold  to,  and  became  incorporated  with,  the 
Caledonian  Railway.  By  that  act,  the  9  and  10  Vict.  c.  329,  it  was  enacted,  that  the  Glasgow, 
Garnkirk,  and  Coatbridge  Railway,  with  all  its  lands,  powers,  and  privileges,  with  the  benefit  of 
all  contracts  relating  thereto,  should,  on  the  execution  of  a  deed  of  conveyance  under  the  seal  of 
the  said  company,  which  said  conveyance  has  since  been  duly  executed,  be  vested  in  and  belong 
to  the  Caledonian  Company  for  their  absolute  benefit.  The  effect  of  this  was  merely  to  put  the 
Caledonian'  Company  in  the  place  of  the  former  company,  whose  interest  they  purchased,  so 
that  whatever  had  been  the  right  of  the  Glasgow,  Garnkirk,  and  Coatbridge  Co.,  in  relation  to 
the  respondent,  became,  after  the  passing  of  this  latter  act,  the  right  of  the  Caledonian 
Company. 

It  appears,  therefore,  from  an  examination  of  all  these  acts,  that  the  rights  acquired  by  the 
original  company,  by  virtue  of  the  conveyance  of  12th  December  1834,  remained  unaffected  up 
to  the  time  of  their  final  transfer  to  the  Caledonian  Company  ;  and  as  the  respondent  rests  his 
claim  to  relief  on  the  ground,  that  he  is  entitled,  by  virtue  of  the  reservation  of  mines  contained 
in  his  conveyance  of  1834,  to  work  those  mines  adjoining  the  railway  without  regard  to  the 
question,  whether,  by  so  doing,  he  will  be  damaging  the  necessary  support  of  the  railway,  and 
that  the  company  can  only  prevent  his  doing  so  by  purchasing  the  mines,  I  have  only  to  add, 
having  already  explained  the  grounds  on  which  I  conceive  this  view  to  be  incorrect,  that  I  think 
the  Lord  Ordinary  was  right,  when  he  sustained  the  defences  and  assoilzied  the  defenders.     I 
am  aware  that  I  adopt  the  view  of  the  Lord  Ordinary  in  opposition  to  the  opinion  of  the  First 
Division  of  the  Court  of  Session,  who  concurred  in  reversing  his  decision.     Those  able  Judges 
seem  to  me  to  have  overlooked,  or  not  to  have  given  due  weight  to,  the  effect  of  the  conveyance 
of  1834.     If  I  am  right  in  saying,  that  by  that  conveyance  the  respondent  conveyed  to  the  com- 
pany not  only  the  land  to  be  covered  by  the  railway,  but  also,  by  implication,  the  right  to  all 
necessary  support,  then  he  cannot,  by  reason  of  his  having  reserved  the  mines,  derogate  from 
his  own  conveyance  by  removing  that  support.     In  reserving  mines,  he  must  be  understood  to 
have  reserved  them  so  far  only  as  he  could  work  them  consistently  with  the  grant  he  had  made 
to  the  company.   The  Judges  of  the  Court  below  have  overlooked  this  principle,  and  in  so  doing 
have  been  led  into  an  erroneous  conclusion. 

The  subject  of  the  right  of  the  owners  of  the  surface  to  adequate  subjacent  and  adjacent 
support,  has  on  several  occasions  been  discussed  in  the  English  Courts.  The  principles  which 
there  governed  the  decisions  were  not  derived  from  any  peculiarities  of  the  English  law,  but 
rested  on  grounds  common  to  the  Scotch,  and,  as  I  believe,  to  every  other  system  of  jurispru- 
dence.    They  were  considered  in  the  case  of  Harris  v.  Ryding^  5  M.  &  W.  60,  and  very  fully 
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developed  in  the  judgment  of  the  Court  of  Queen's  Bench,  delivered  by  Lord  Campbell  in  the 
case  or  Humphries  v.  Brogderty  12  Q.  B.  739. 

It  may  be  proper  that  1  should  notice  an  argument  relied  on  to  some  extent,  namely,  that  the 
railway  originally  contemplated  was  not  one  on  which  the  traffic  would  be  equal  to  that  which 
now  exists,  so  that  the  support  contemplated  could  not  have  been  so  great  as  that  which  is  now 
required.  To  that,  I  thin^,  there  are  two  answers  : — First,  when  the  respondent  granted  his 
land  for  the  avowed  purpose  of  enabling  the  disponees  to  make  a  railway,  without  any  limitation 
as  to  its  nature,  I  think  he  must  be  understood  to  have  warranted  proper  support,  however  the 
railway  might  be  used,  or  to  whatever  purpose  it  might  be  applied  ;  and,  secondly,  the  gentle- 
men, to  whom  the  Court  of  Session  referred  this  very  question,  expressly  say  that  neither 
increased  traffic,  nor  the  alteration  of  the  structure  or  uses  of  the  railway,  have  materially  affected 
the  practicability  of  working  the  minerals. 

Although  this  judgment,  and  the  reasons  I  have  given  for  it,  are  my  own,  they  are  to  be  con- 
sidered likewise  as  those  of  my  noble  and  learned  friend  Lord  Brougham,  to  whom  I 
communicated  the  judgment,  and  who  has  authorized  me  to  express  his  entire  concurrence  with  it.* 

Interlocutor  of  the  First  Division  of  the  Court  of  Session  reversed^ Redaiming 

Note  against  the  interlocutor  of  the  Lord  Ordinary  refused^  with  expeftses — 

Interlocutor  of  the  Lord  Ordinary  affirmed^  and  cause  remitted. 

Appellants  Solicitors,  Hope,  Oliphant,  and  Mackay. — Respondent's  Solicitor,  Thomas  Sprot. 
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The    Caledonian    and    Dumbartonshire    Junction     Railway    Co., 

Appellants,  v,  PETER  WALKER  and  Others,  arid  THE  HELENSBURGH  HARBOUR 
Commissioners,  and  Sir  James  Colquhoun,  Bart.,  Respondents. 

Railway — Agreement — Provisional  Committee — Implement — The  magistrates  of  a  burgh  entered 
into  an  agreement  with  the  provisional  committee  for  the  formation  of  a  railway  company  to 
bring  the  railway  to  the  harbour  of  the  burgh,  and  to  execute  other  stipulations  in  regard  to  the 
harbour.     The  company  were  incorporated  by  statute,  but  they  failed  to  form  the  line. 

Held  (reversing  judgment),  That  the  company  were  not  boutid  by  the  agreement  made  by  the 
provisional  committee  with  the  burgh, 

A  provisional  committee  are  not  the  agents  of  the  company  afterwards  fortned  by  their  exertions, 
and  those,  who  contract  with  such  committee,  must  take  tluir  remedy  against  the  committee  men 
and  not  against  the  company,  especially  where  the  committee  menprofissed  to  bind  the  company 
to  do  a  thing  not  authorized  by  their  act  of  parliament,^ 

In  February  and  March  1846,  a  deed  of  agreement  was  executed  between  the  provost, 
magistrates,  and  councillors  of  the  burgh  of  Helensburgh,  with  the  special  advice  and  consent  of 
Sir  James  Colquhoun,  the  superior  of  that  burgh,  of  the  first  part,  and  three  gentlemen  named 
as  ''  three  and  a  quorum  of  the  committee  of  management  of  the  Caledonian  and  Dumbartonshire 
Junction  Railway  Company,  and,  as  such,  duly  authorized  to  enter  into  these  presents  on  behalf 
of  the  said  committee  of  management,  in  terms  of  a  minute  of  meeting  of  said  committee,  of 
date  ,  on  the  second  part."     The  deed  bore — That  the  first  party,  with  the  consent  of  the 

superior  of  the  burgh,  in  so  far  as  they  had  right  to  do  so,  haa  agreed  to  approve,  and  did 
approve,  of  the  Caledonian  and  Dumbartonshire  Junction  Railway  Company  extending  a  line  of 
railway  from  Dumbarton  to  Helensburgh,  terminating  in  the  lot  of  ground  lying  north  of  Princes 
Street  of  Helensburgh.  Second,  the  first  party  agreed,  so  far  as  they  were  interested,  **  not  to 
object  to  the  said  second  party  laying  rails  from  the  said  terminus  across  Princes  Street,"  &c. 
(also  that  a  sum  of  Jiyxso  was  to  be  advanced  by  the  company  for  the  making  of  the  harbour). 

^  In  cases  where  a  disponee  has  taken  a  disposition  of  building  land,  reserving  to  the  grantor 
the  minerals,  and  relieving  the  latter  of  all  liability  for  working  the  same,  the  House  has  held 
that  the  working  of  the  minerals  will  not  be  restrained,  though  it  cause  the  destruction  of  the 
house  built  on  the  land  disponed.  St^  post  voL  2,  Buchanan  v.  Andrew  ;  &  L.  R.  2  Sc.  Ap.  286. 

*  See  previous  report  15  D.  148 ;  25  Sc.  Jur.  106.     S.  C.  2  Macq.  Ap.  391  :  28  Sc.  Jur.  493. 
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Sixth,  The  said  first  party  became  bound,  in  their  corporate  and  individual  capacity,  by  petitions 
to  parliament  or  otherwise,  to  farther  the  object  of  the  said  Caledonian  and  Dumbartonshire 
Railway  Company  :  For  which  causes,  and  on  the  other  part,  the  said  second  party,  acting  for, 
and  as  duly  authorized  by,  the  said  Caledonian  and  Dumbartonshire  Railway  Company  and  their 
committee,  bhid  and  oblige  the  said  company  to  advance  and  make  payment  to  the  said  first 
party  of  the  whole  costs,  charges,  and  expenses,  already  incurred  in  the  proposed  extension  of 
said  quay  and  harbour,  by  procuring  plans,  surveys,  or  otherwise,  or  that  may  be  incurred  in 
relation  thereto,  or  in  procuring  the  whole  plans  for  said  quay  and  harbour,  together  with  the 
expenses  incurred,  or  to  be  incurred,  in  applying  for  and  procuring  the  act  of  parliament  above 
mentioned,  for  liberty  to  erect  the  same,  the  amount  of  which,  however,  shall  form,  and  by  the 
said  act  of  parliament  be  declared,  a  debt  upon  the  quay  or  quays  and  jetties  to  be  erected,  and 
the  dues  or  revenues  thereof,  and  bear  interest  till  liquidated  in  manner  before  mentioned. 

Thereafter  the  magistrates  of  Helensburgh  applied  for  and  obtained  an  act  of  parliament,  9 
Vict.  c.  16,  (14th  May  1846,)  entitled,  "An  act  for  improving  and  maintaining  the  port  and 
harbour  of  Helensburgh,  in  the  county  of  Dumbarton,''  which  enacted,  "  that  the  provost,  bailies, 
treasurer,  and  councillors  of  the  foresaid  burgh  of  Helensburgh,  and  their  successors  in  office  for 
the  time  being,  shall  be  trustees  for  carrying  this  act  into  execution."  The  harbour  of  Helens- 
burgh, and  the  pier,  quay,  and  other  works  therewith  connected,  were  vested  in  the  trustees  so 
appointed ;  and  they  were  g^ven  power  to  improve  and  maintain  the  harbour,  and  to  levy  dues 
at,  and  apply  the  same  for  the  purposes  of,  the  harbour. 

In  the  same  session  of  parliament  in  which  the  pursuers  obtained  their  act,  the  promoters  of 
the  Caledonian  and  Dumbartonshire  Railway  obtained  the  act  under  which  the  defenders  were 
incorporated,  viz.  the  Caledonian  and  Dumbartonshire  Junction  Railway  Act,  26th  June  1850,  9 
and  10  Vict  c.  81,  entitled,  "An  act  for  making  a  railway  from  Glasgow  to  Dumbarton  and 
Loch  Lomond,  with  branches  to  Helensburgh  and  other  places."  One  of  the  lines  thereby 
authorized,  was  "a  branch  from  the  said  main  line  from  a  point  near  the  town  of  Dumbarton  to 
the  town  of  Helensburgh." 

On  the  preamble  of  the  defenders*  bill  being  found  proved,  a  memorandum  of  agreement 
between  the  magistrates  of  Helensburgh  and  the  committee  of  management  was  executed,  on  5th 
May  1846,  in  the  following  terms  : — "As  the  preamble  of  the  said  bill  has  been  proved,  and  as 
the  bill  is  being  reported  to  the  House  with  consent  of  the  said  magistrates,  it  is  hereby  provided 
and  agreed,  that  the  whole  stipulations  and  provisions  contained  in  the  deed  of  agreement 
between  the  parties,  of  date  the  7th  day  of  February  and  subsequent  dates,  shall  remain  and  be 
binding  on  the  parties  thereto,  and  on  the  said  railway  company,  as  fully  as  if  each  particular 
thereof  had  been  inserted  and  enacted  in  the  bill,  anything  therein  contained  notwithstanding." 

The  defenders  did  not  act  upon  the  powers  conferred  by  their  statute  for  the  formation  of  the 
branch  line  to  Helensburgh,  and  refused  to  implement  the  stipulations  of  the  deed  of  agreement. 
The  pursuers  then  raised  the  present  action,  concluding  to  have  it  found  and  declared  that  the 
agreement  was — "binding  and  obligatory  in  all  its  clauses,  conditions,  and  obligations,  upon  the 
said  Caledonian  and  Dumbartonshire  Junction  Railway  Company,  and  the  said  directors  of  the 
said  railway  company." 

The  Court  of  Session  held  the  agreement  to  be  binding  on  the  company. 

The  judgment  of  the  Court  of  Session  was  appealed  against  on  the  following  grounds ; — 
I.  Because  the  parties,  at  whose  instance  the  action  is  raised,  have  no  right  or  title  to  sue  the 
appellants  upon  the  agreement  libelled  for  declarator  and  implement.  2.  The  judgments  upon 
the  merits  are  erroneous,  and  ought  to  be  reversed,  because  the  agreement  thereby  declared  to 
be  binding  upon  the  railway  company  is  unauthorized  by  the  company's  statutes,  and  beyond 
the  scope  of  the  company's  powers.  Monklands  Railway  Co,  v.  Glasgow,  Airdrie,  &*€., 
yunction  Railway  Co.,  11  D.  1395  ;  Balfour's  Trustees  v.  Edinburgh  and  Northern  Railway 
Co,,  10  D.  1240.  The  obligations  undertaken  in  favour  of  the  Magistrates  of  Helensburgh  are 
not  binding  on  the  appellants,  because  the  conditions  stipulated  in  consideration  thereof  have  not 
been  fulfilled  by  the  magistrates,  and  because  the  respondents  are  not  in  a  condition  to  fulfil 
them.     I  Bell  Com.  691-2  and  716  ;  3  Ersk.  iii.  86. 

The  respondents  maintained  that  the  judgment  was  correct,  because,  i.  The  agreement  was 
validly  entered  into.  Hawkes  v.  Eastern  Counties  RaiL  Co,  Sec,  7  Rail.  Cas.  188.  2.  The 
respondents  were  in  a  situation  to  give  full  implement  of  all  the  conditions  stipulated  on  their 
part  in  favour  of  the  appellants. 

Solicitor-General  (Bethell),  and  R,  Palmer  Q.C.,  for  the  appellants. — The  Court  below 
professed  in  this  case  to  proceed  on  the  authority  of  certain  recent  decisions  in  the  Court  of 
Chancery,  which,  we  contend,  are  contrary  to  principle,  and  ought  to  be  overruled.  The  sub- 
stance of  the  agreement  here  between  the  projectors  of  the  company  and  the  harbour  trustees 
▼as,  that  the  company  should,  at  whatever  expense,  construct  a  harbour,  which  was  noways 
necessary  to  the  making  of  the  line  of  railway  ;  and  all  the  security  or  benefit  they  were  to  get 
▼as  a  mortgage  over  the  harbour  to  the  extent  of  £yyoo.  This  was  a  unilateral  agreement,  all 
the  benefit  being  on  one  side,  and  it  is  not  a  fit  contract  to  be  enforced.  There  was  no  stipulation, 
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that  the  contract  was  to  be  incorporated  into  the  act  of  parliament,  and  it  was  not  so  incor- 
porated. As  the  act  stands,  therefore,  the  company  would  be  acting  ultra  vires^  if  they 
attempted  to  make  a  harbour.  The  act  gives  no  authority  to  apply  the  funds  to  any  other  purpose 
than  making  the  specific  railway  described  by  the  plans.  The  act  is,  in  fact,  the  charter  of  the 
company,  defining  their  powers,  and  the  mode  in  which  they  can  legally  employ  the  funds 
entrusted  to  them.  The  projectors  of  the  undertaking  can,  in  no  Sense,  be  designated  as  agents 
of  the  future  incorporated  company ;  and  it  is  quite  plain  that  the  company  could  not  be  bound 
by  every  contract  the  projectors  chose  to  enter  into.  It  was  true  Lord  Cottenham  held  in  several 
cases,  that  if  the  company,  after  its  incorporation,  took  the  benefit  of  the  agreement  entered  into 
by  the  projectors,  they  were  bound  to  carry  out  the  contract.  It  would  be  found,  however,  that, 
in  all  those  cases  this  further  condition  existed,  viz.,  that  the  contract  in  question  was  such  as  it 
would  have  been  within  the  powers  of  the  incorporated  company  to  make  themselves,  in  the  first 
instance,  if  the  company  had  then  existed.  The  only  case  where  these  two  conditions  seemed 
not  to  exist  was  Hawkes  v.  The  Eastern  Counties  Rail.  Co,\  but  that  case  is  now  under 
appeal.^  Here,  however,  there  can  be  no  doubt  that  the  incorporated  company  have  no  power 
under  their  act  to  make  this  harbour,  and  therefore  those  authorities  do  not  apply  to  this  case. 
Those  authorities,  however,  went  too  far,  and  are  irreconcileable  with  strict  principle.  The 
true  rule  which  ought  now  to  be  laid  down  is,  that  no  contract  entered  into  by  the  projectors 
should  be  held  binding  unless  there  are  special  provisions  in  the  act  of  parliament  ratifying  it ; 
and  in  no  other  way  can  the  innocent  shareholders  be  protected  against  fraud.  The  authorities 
referred  to  were — Edwards  v.  Grand  Junction  Rail,  Co,  i  Rail.  Gas.  173  ;  Stanley  v.  Birke7tJuad 
and  Chester  Rail,  Co.  i  Rail.  Gas.  58;  Simpson  v.  Lord  Howdeny  Ibid.  347  ;  Lord  Petre  v. 
Eastern  Counties  Rail.  Co,  Ibid.  462. — See  also  as  to  contracts  ultra  vires^  Coleman  v.  South- 
Eastern  Rail.  Co.  10  Beav.  i ;  Salomons  v.  Laing,  12  Beav.  339 ;  Webb  v.  Direct  London  and 
Portsmouth  Rail.  Co.  i  De  G.  M.  &  G.  521;  Lord  James  Stuart  v.  London  and  North-  IVestcm 
Rail.  Co.  I  De  G.  M.  &  G.  721.  As  to  a  company  annexing  collateral  undertakings,  Stevens  v. 
South  Devon  Rail.  Co  13  Beav.  48  ;  Att.-Gen.  v.  Corporation  of  Norwich^  21  L.  J.  139  Ch.  ; 
Mayor  of  Norwich  v.  Norfolk  Rail,  Co,  4  Ell.  &  Bl.  397  ;  Gage  v.  Newmarket  Rail.  Co.  18 
Q.  B.  457  ;  Att.'Gen.v.  Eastlake,  17  Eng.  Jur.  801  ;  Macgregorw.  Dover  and  Deal  Rail.  Co,  18 
Q.  B.  618  ;  Gooday  v.  Colchester  Rail,  Co,  17  Beav.  132  ;  East  Anglian  Rail,  Co,  v.  Eastern 
Counties  Rail.  Co.  11  G.  B.  811. 

Sir  F,  Kelly  Q.G.,  and  Anderson  Q.G.,  for  the  respondents. — The  appellants  here  cannot  say 
that  they  had  no  benefit  from  this  agreement,  for  they  thereby  purchased  the  goodwill  of  the 
burgh,  which  might  otherwise  have  favoured  a  rival  line  ;  and,  for  withdrawing  the  opposition  of 
the  burgh  to  their  bill,  they  might  have  otherwise  been  made  to  pay  a  price.  It  is  well  settled, 
that  if  a  landowner  oppose  a  railway  bill  in  parliament,  and  consent  to  withdraw  his  opposition 
in  consideration  of  a  sum  of  money  or  what  is  equivalent  thereto,  the  contract  is  valid,  and  can 
be  enforced  against  the  incorporated  company  though  no  specific  clauses  are  inserted  in  the  act. 
Moreover,  by  the  law  of  Scotland,  a  consideration  is  not  necessary  to  make  such  an  agreement 
binding.  The  validity  of  such  agreements  has  been  established  by  the  series  of  cases,  which  the 
appellants  contend  are  unsound  in  point  of  principle.  Those  cases,  however,  were  well  considered 
and  have  been  accepted  as  law  by  ail  the  Judges  of  law  and  equity.  It  may  be  true  that,  after  a 
company  is  once  incorporated,  it  is  illegal  for  it  to  divert  its  funds  to  other  undertakings  than 
what  the  act  sanctions  ;  but  it  is  quite  different  where  a  contract  is  made  by  the  projectors  of  a 
company,  in  the  view  of  obtaining  an  act  of  parliament,  with  individuals  who  are  in  a  position  to 
oppose  the  bill  in  parliament,  which  bill  might  never  pass  into  law  except  in  consequence  of  such 
contract  being  made.  The  projectors  must  of  necessity  enter  into  such  contracts,  and,  if  they 
are  necessary  preliminaries  to  the  existence  of  the  company,  then  it  seems  sound  law  and  sound 
sense,  that  such  company  should  come  into  existence  cum  onere,  and  bound  to  carry  out  the 
agreements  in  good  faith.  This  contract  is  not  illegal  in  itself ;  and,  being  fair,  it  ought  to  be 
enforced. 

[Lord  Chancellor. — Assume  that  courts  of  equity  have  held  that  the  projectors  act,  as  it  were, 
as  anticipative  agents  of  the  company  in  cases  where  the  projectors  have  bound  the  company  to 
pay  a  certain  sum  of  money  for  the  price  of  land  to  be  taken.  If,  however,  instead  of  agreeing  to 
pay  a  sum  of  money,  the  projectors  agreed  that  the  company  would  build  a  church  or  a  bridge, 
or,  as  in  this  case,  a  harbour,  has  it  ever  been  held  by  a  court  of  equity,  that  such  contract  must 
be  specifically  performed  }  In  short,  has  a  court  of  equity  ever  decreed  specific  performance  of 
a  contract,  except  a  contract  to  pay  a  sum  of  money  for  land  to  be  used  for  the  railisay  ?] 

It  can  make  no  difference  whatever,  if  the  consideration  is  good,  whether  it  consisted  in  paying 
money  or  in  executing  work — money,  or  money's  worth.  If  a  railway  is  projected  to  pass  a 
gentleman's  house,  he  may  say,  **  V\\  oppose  your  bill  in  parliament,  unless  you  build  a  wall  of  a 

*  Note, — The  case  of  The  Eastern  Counties  Rail,  Co,  v.  Hawkes,  stood  in  the  list  of  the  House 
of  Lords  for  hearing  when  the  present  case  was  argued ;  and  the  judgment  in  this  case  stood 
over  till  that  case  was  argued  and  decided, — See  the  report,  5  H.  L.  Cas.  331. 
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certain  height  between  tbe  railway  and  my  property,  or  pay  me  a  sum  of  ;£iooo,  and  I  will 
build  the  wall  myself.''  If  the  company  were  to  say,  "  We  will  build  the  wall,"  it  is  the  same 
thing  in  substance  as  paying  the  money  ;  and  if  the  opposition  of  the  landowner  is  withdrawn  on 
the  faith  of,  and  in  consideration  of,  the  wall  being  built,  the  contract  is  equally  valid. 
[Lord  Brougham. — Is  it  not  immaterial  on  what  ground  the  opposition  of  a  landowner  was 
withdrawn,  so  far  at  least  as  the  obtaining  of  the  bill  is  concerned  ?  Parliament,  strictly 
speaking,  looks  to  the  public  good  alone  in  passing  an  act  requiring  a  certain  railway  to  be  made, 
and  does  not  concern  itself  with  what  bargains  may  have  been  made  between  the  parties.  It  can 
scarcely  be  assumed,  therefore,  that  the  bill  passes,  because  a  particular  landowner  withdrew  his 
opposition.] 

In  theory,  no  doubt,  the  legislature  must  be  taken  to  do  its  duty  in  looking  to  the  public  good 
alone  ;  still,  all  that  a  Court  will  look  to  is  the  contract  between  the  parties.  The  Courts  have 
established  the  principle,  that  the  withdrawal  of  a  landowner's  opposition  is  a  good  consideration 
for  a  contract  of  the  future  company  to  pay  a  certain  price  for  his  land.  The  same  principle 
must  apply  here.  If  there  were  no  means  of  enforcing  contracts  made  by  projectors  against  the 
future  company,  the  grossest  frauds  would  be  committed  on  individuals  ;  and  therefore  the 
doctrine  developed  by  Lord  Cottenham,  which  is  founded  in  sound  sense,  and  is  in  harmony  with 
the  prior  authorities,  should  be  confirmed  by  the  highest  tribunal. 

Sir  R.  Bethell  replied. — The  argument  of  the  other  side  resolves  itself  into  this,  that,  whether 
the  company  when  incorporated  could  have  entered  into  the  contract  or  not,  if  the  contract  be  for 
the  benefit  of  the  company,  the  company  ought  to  be  bound  by  it.  In  some  cases,  where  the 
company  expressly  ratify  and  adopt  the  contract  of  the  projectors,  and  it  is  within  the  powers  of 
the  company  when  incorporated,  there  might  be  no  harm  in  this  doctrine}  but  when  the  incor- 
porated company  expressly  repudiate  the  contract,  there  is  no  sound  principle  for  holding  them 
liable.  To  do  so  is  a  fraud  on  the  shareholders,  who  pay  their  money  on  the  faith  that  the  funds 
of  the  company  are  to  be  appropriated  in  the  mode  pointed  out  by  the  statute,  and  in  no  other. 
On  the  other  hand,  no  harm  is  done  to  those  who  entered  into  such  contracts  with  the  projectors, 
for  they  are  bound  to  know  that  such  projectors  have  no  power  to  bind  the  future  company  ;  and 
by  entering  into  a  contract  whereby  the  projectors  profess  to  bind  the  company,  they  lend  them- 
selves to  the  fraud.  Every  person  dealing  with  a  party  in  a  fiduciary  position  is  bound  to  know 
what  such  party  is  competent  to  do.  The  most  monstrous  frauds  have  been  committed  on 
shareholders  by  these  contracts  entered  into  by  the  promoters,  as  they  are  too  often  improvident, 
and  only  tend  to  squander  away  and  anticipate  the  funds  of  the  company.  The  doctrine 
developed  by  Lord  Cottenham  is  at  variance  with  law  and  equity,  and  the  authority  of  The 
Vauxhall Bridge  Co.  v.  Spencer^  2  Madd.  356,  on  which  he  professed  to  proceed,  in  no  way  warrants 
his  conclusions.  The  only  excuse  for  such  a  doctrine  obtaining  a  footing  is,  that  the  law  of  rail- 
way companies  was  in  its  infancy  at  the  time  of  Lord  Cottenham' s  first  decision.  Now  that  the 
Courts  of  Common  Law  have  restored  the  sound  principle,  that  such  companies  are  strictly  tied 
down  by  their  act  of  parliament  to  apply  their  funds  in  the  way  there  pointed  out,  and  no  other, 
the  doctrine  of  Lord  Cottenham  should  be  repudiated  and  overruled. 

Cur,  adv.  vult} 

Lord  Chancellor  Cranworth.— This  was  an  appeal  against  an  interlocutor  of  the  Court 
of  Session,  the  etfect  of  which  was  to  declare  the  appellants  liable  to  contribute  the  funds  or  a 
large  portion  of  the  funds,  necessary  for  constructing  and  enlarging  the  pier  and  harbour  at 
Helensburgh. 

Early  in  the  year  1846,  an  agreement  was  entered  into  between  the  then  Provost,  Bailies,  and 
Councillors  of  the  burgh  of  Helensburgh,  of  the  one  part,  and  Gibson  Stott,  Mark  Sprot,  and 
Andrew  Buchanan  Yuille,  being  a  quorum  of  the  then  projected  Caledonian  and  Dumbartonshire 
Junction  Railway  Co.,  of  the  other  part,  by  which  the  first  party  agreed  to  afford  to  the  then 
projected  railway  company,  if  they  should  obtain  their  act,  certain  facilities  enabling  them  to 
carry  a  branch  line  through  some  of  the  streets  of  the  town  of  Helensburgh  up  to  the  harbour 
and  quay,  which  the  authorities  of  the  town  then  proposed  to  form,  and  for  enabling  them  to 
make  which  they  were  then  about  to  apply  to  parliament.  They  further  agreed,  by  petitioning 
parliament  or  otherwise,  to  promote  the  objects  of  the  proposed  railway  company.  On  the  other 
hand,  the  quorum  acting  for  the  committee  of  management  of  the  then  projected  railway 
company,  agreed  that  the  company  should  advance  and  pay  to  the  first  party  all  the  costs  then 
already  incurred  in  getting  plans  for  the  projected  harbour  and  quay,  and  the  expenses  to  be 
incurred  in  obtaining  an  act  of  parliament  for  liberty  to  construct  the  same— such  costs  and 
expenses  to  be  charged  in  favour  of  the  railway  company  on  the  said  quay,  and  on  the  dues 
payable  therein;  and  further,  they  agreed  that  the  said  company  should  advance  and  pay  all  the 

^  This  case  was  argued  in  February  1855,  and  the  decision  delayed  for  the  reasons  stated  at 
the  end  of  the  judgment 
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expense  of  making  the  quay  and  harbour,  of  which  they  should  be  entitled  to  receive  back  the 
sum  of  ;£30oo,  but  no  more. 

In  conformity  with  the  terms  of  this  agreement  the  Magistrates  of  Helensburgh  applied  for 
and  obtained  an  act  of  parliament,  9  Vict.  c.  16,  entituled, ''  An  act  for  improving  and  maintaining 
the  port  and  harbour  of  Helensburgh,  in  the  county  of  Dumbarton."  This  act  received  the  ro>'al 
assent  on  the  14th  May  1846.  By  its  provisions  the  Provost,  Bailies,  Treasurer,  and  Councillors 
of  the  burgh,  were  made  trustees  for  carrying  the  act  into  execution,  and  the  then  harbour,  pier, 
quay,  and  other  works  connected  therewith,  were  vested  in  the  trustees,  and  powers  were  given 
enabling  them  to  carry  into  effect  the  projected  improvements. 

On  the  26th  day  of  the  following  month  of  Tune,  the  Caledonian  and  Dumbartonshire  Junction 
Railway  Act  received  the  royal  assent.  By  that  act  the  company,  now  appellants,  and  who  were 
defenders  below,  were  incorporated  for  the  purpose  of  making  and  maintaining  the  line  of  railway 
and  several  branch  railways,  one  of  such  branches  being  a  branch  from  Dumbarton  to 
Helensburgh. 

The  harbour  trustees,  from  time  to  time,  called  on  the  railway  company  to  perform  the 
agreement  so  entered  into  by  the  three  gentlemen  acting  for  the  committee  of  management. 
This  the  company  declined  to  do,  and  the  present  action  was  accordingly  instituted  in  the  Court 
of  Session. 

The  summons  states  the  desire  of  the  Magistrates  of  Helensburgh  to  have  a  pier.  It  states 
the  agreement  that  had  been  entered  into  between  them  and  the  company,  that  the  company 
should  advance  the  money  for  making  the  pier,  and  that  the  ;^30oo  advanced  by  them  should 
be  secured  by  a  charge  upon  the  pier  and  harbour.  The  summons  then  states  that  the  harbour 
company  first,  and  the  railway  company  afterwards,  obtained  their  acts  of  parliament,  and  then 
various  applications  were  made  by  the  pursuers,  that  is,  the  Helensburgh  Harbour  Trustees,  to 
the  directors  of  the  Caledonian  and  Dumbartonshire  Railway  Co.,  with  a  view  to  their 
implementing  the  obligations  under  which  they  had  come,  and  certain  proposals  were  made  for 
settling  the  question,  but  eventually  they  came  to  nothing.  And  then  the  summons  concludes 
in  these  terms : — *'  Therefore  it  ought  to  be  found  and  declared  by  a  decree  of  the  Lords  of 
Session,  that  the  agreement  entered  into  between  the  Provost,  Bailies,  and  Councillors  of  the 
burgh  of  Helensburgh,  on  the  first  part,  and  the  said  committee  of  management  of  the  said 
Caledonian  and  Dumbartonshire  Railway  Co,,  on  the  second  part,  has  been  from  the  date  thereof, 
and  is  now,  binding  and  obligatory  in  all  its  clauses,  conditions  and  obligations,  upon  the  said 
Caledonian  and  Dumbartonshire  Junction  Railway  Co.,  and  the  said  directors  of  the  said 
railway  company,  defenders :  And  the  said  Caledonian  and  Dumbartonshire  Junction  Railway 
Co.,  defenders,  ought  and  should  be  decerned  and  ordained,  by  decree  foresaid,  to  implement, 
perform,  and  fulfil  all  the  conditions  and  obligations  come  under  by  them  by  the  said  original 
agreement,  and  especially,  and  without  prejudice  to  the  said  generality,  they  ought  and  should 
b^  decerned  and  ordained  to  advance  and  make  payment  to  the  said  pursuers  of  the  whole  costs, 
charges  and  expenses  already  incurred  in  the  proposed  extension  of  the  said  quay  and  harbour, 
by  procuring  plans,  surveys,  or  otherwise,  or  that  may  be  incurred  in  relation  thereto,  or  in 
procuring  the  whole  plans  for  the  said  quay  and  harbour,  and  also  that  they  should  pay  all  the 
costs,  charges,  and  expenses  that  they  might  incur  in  making  it."  And  "  that  the  sum  so  to  be 
advanced  and  paid  by  the  said  defenders,  as  the  costs,  charges,  and  expenses  in  extending 
and  erecting  the  foresaid  quay  or  quays,  and  jetty  or  jetties,  shall,  to  the  extent  of  ;f  3000,  but 
no  further,  bear  interest  in  manner  provided  in  the  agreement,  and  form  a  real  burden  on  the 
quays." 

These  being  the  terms  of  the  agreement  which  was  entered  into,  the  important  question  raised 
in  this  case  is — whether  the  defenders  (now  appellants)  can  be  compelled  to  perform  the  engage- 
ment entered  into  by  the  committee  of  management  on  behalf  of  the  projected  company,  before 
it  had  actually  come  into  existence  ? 

On  behalf  of  the  respondents  it  was  argued,  that,  though  the  agreement  in  question  was  not 
entered  into  by  the  appellants  themselves,  that  is,  by  the  railway  company,  yet  it  was  entered 
into  by  a  committee  of  management  formed  for  the  object  of  obtaining  the  act  of  parliament  by 
which  the  appellants  were  afterwards  incorporated,  and  so  that,  on  principle  as  well  as  on 
authority,  the  appellants  are  bound  to  implement  what  the  committee  had  so  undertaken  to  do. 

Suppose  this  question  not  to  be  settled  by  the  authority  of  previous  decisions,  I  cannot  thmk 
that  the  proposition  thus  put  forward  by  the  pursuers  below  can  be  supported.  It  proceeds 
on  the  ground  that  the  committee  of  management  ought  to  be  treated  in  the  nature  of  agents 
for  the  company,  which  owes  its  existence  to  their  exertions,  and  that  when  the  company  came 
into  being,  it  was  from  its  very  birth  (so  to  say)  bound  to  fulfil  the  contracts  by  which  its  projectors 
had  stipulated  that  it  should  be  bound. 

This  reasoning  rests  on  the  assumption,  that  a  railway  company,  when  established  by  parliament, 
is  in  substance,  though  not  in  form,  a  body  succeeding  to  the  rights  and  coming  into  the  place  of 
the  projectors.  On  no  other  hypothesis  can  such  a  company  be  bound  by  engagements,  to  which 
it  was  not  a  party.     It  therefore  becomes  necessary  to  consider  whether  this  is  a  true  view  of  the 
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relative  positions  of  a  company  established  by  the  legislature,  and  of  the  persons,  whether  called 
a  committee  of  management  or  provisional  committee,  or  a  body  of  projectors  who  have  applied 
to  and  obtained  from  parliament  the  act  constituting  the  cpmpany. 

AVhen  such  a  body  apply  for  an  act  of  incorporation,  what  they  ask  of  the  legislature  is  not  an 
act  incorporating  and  giving  powers  to  those  only  who  are  applying — not  necessarily  even 
incorporating  and  giving  powers  to  any  of  them — but  an  act  incorporating  all  persons  who  may 
be  willing  to  subscribe  the  specified  sums,  and  so  to  become  shareholders  in  the  company.  If 
the  legislature  accedes  to  such  an  application,  the  act,  when  passed,  becomes  the  charter  of  the 
company,  prescribing  its  duties  and  declaring  its  rights,  and  all  persons  becoming  shareholders 
have  a  right  to  consider  that  they  are  entitled  to  all  the  benefits  held  out  to  them  by  the  act, 
and  liable  to  no  obligations  beyond  those  which  are  there  indicated.  If  this  be  not  the  true 
principle,  the  legislature  might  be  making  itself  ancillary  to  serious  injury.  When  a  capitalist, 
believing  in  the  probable  success  of  any  particular  project  sanctioned  by  the  legislature,  is 
satisfied  with  the  terms  of  the  incorporation  embodied  in  the  act,  he  reasonably  advances  his 
money  on  the  faith  of  those  terms,  and  if  the  project  turns  out  a  failure,  he  has  no  right  to 
complain.  The  speculation  was  one,  as  to  the  prudence  of  which  he  had  the  means  of  judging, 
and  no  injustice  is  done  if  in  the  result  he  sustains  a  loss. 

But  surely  the  case  is  very  different,  if,  behind  the  terms  of  incorporation  expressed  in  the  act, 
there  are  others  of  which  the  public  have  no  notice,  but  which  are  to  be  held  equally  binding  on 
the  shareholders,  as  if  they  had  formed  part  of  the  charter  of  incorporation.  If  such  secret  or 
unexpressed  terms  are  to  be  held  equally  binding  on  those  who  take  shares,  the  result  may  be 
ruinous  to  those  who  act  on  the  faith  of  what  appears  on  the  face  of  the  legislative  incorporation. 
The  principle  on  which  all  railway  acts,  and  acts  of  a  similar  character,  proceed,  is  to  specify  the 
sum  to  be  raised,  and  the  shares  into  which  the  funds  of  the  company  are  to  be  divided,  to 
incorporate  the  shareholders,  and  to  prescribe  the  objects  to  which  the  funds  are  to  be  applied. 
It  is  inconsistent  with  the  policy  of  such  acts  to  hold,  that  there  can  be  any  other  terms  binding 
on  those  who  subscribe  their  money  beyond  what  appears  on  the  face  of  the  act  itself. 

Not  only  is  such  a  doctrine  calculated  to  occasion  injury  to  shareholders,  but  it  may  often  be  a 
fraud,  or,  at  all  events,  a  surprise  on  the  legislature.  The  statutory  powers  are  given  on  the  faith 
of  the  terms  apparent  on  the  act  itself.  It  may  well  be,  that  the  additional  terms,  if  conmiunicated 
to  parliament,  would  hare  prevented  the  passing  of  the  act  at  all. 

Special  terms  as  to  particular  cases  or  particular  persons,  are  often  made  the  subject  of  special 
clauses,  and  then  neither  the  legislature  nor  any  person  taking  shares  can  complain.  The  whole 
truth  is  disclosed.  The  legislature  sanctions  the  special  provision,  and  the  shareholder  purchases 
his  shares  with  full  notice  of  the  exceptional  enactment.  I  know  that  it  is  said  to  be  a  common 
practice,  sanctioned  by  committees  of  both  houses,  when  these  bills  are  before  them,  not  to  insist 
on  the  insertion  of  these  special  clauses,  at  the  instance  of  persons  alleging  grounds  for  their  intro- 
duction, if  agreements  beween  the  promoters  and  the  persons  asking  for  the  special  clauses  are 
entered  into,  whereby  the  promoters  engage  that  the  company,  when  incorporated,  shall  give  to 
those  who  are  asking  for  special  enactments  the  same  benefit  as  if  there  were  clauses  in  the  bill  to 
the  effect  asked  for.  That  may  be.  Of  the  propriety  of  such  a  practice  I  am  not  bound  to  say 
anything.  But  the  question  is — what  is  the  effect  of  such  arrangements  ?  Do  they  bind  the 
future  company,  or  only  those  who  enter  into  the  agreement  ?  I  need  hardly  say,  that  the 
practice  of  committees  cannot  alter  the  law  of  the  land ;  and  I  confess  I  can  discover  no  principle, 
legal  or  equitable,  whereby  such  contracts  can  be  held  to  be  obligatory  on  the  company. 

And  here  I  must  remark,  that  I  cannot  accede  to  the  argument,  that  the  distinction  between 
the  company  and  those  who  may,  previously  to  its  formation,  have  entered  into  contracts 
purporting  to  bind  it,  is  one  of  a  technical  nature,  or  calculated  to  occasion  substantial  injustice 
to  any  one.  The  suggestion,  that  the  distinction  is  one  of  a  technical  nature,  proceeds  on  the 
fallacy,  that  the  company  are  substantially  the  same  persons  as  the  projectors,  only  embodied  in 
a  new  form.  This  is  not  so.  Probably,  though  not  certainly,  the  projectors  may  be  among  the 
shareholders ;  but  the  great  bulk  of  the  shareholders  will  always  be  persons,  who  have  taken 
shares  on  the  faith  of  the  act  after  it  has  passed,  or  in  its  progress  through  parliament,  and  who 
know  nothing  of  what  is  not  apparent  on  the  face  of  the  act. 

In  holding  that  the  company  is  a  body  different  from  its  projectors  in  substance  as  well  as  in 
form,  I  am  acting  on  what  is  the  mere  truth  ;  and  no  injustice  can  arise  to  those  who  have  dealt 
with  the  projectors,  for  against  them,  and  all  under  whose  authority  they  acted,  there  will  be  a 
clear  right  of  action,  if  the  company  does  not  fulfil  the  engagements  which  they  have  contracted 
that  it  shall  perform ;  and  that  is  surely  all  which  those  who  have  dealt  with  the  projectors  can 
claim  as  their  right. 

For  these  reasons,  I  am  of  opinion  that,  on  principle,  there  is  no  ground  for  holding,  that  a 
company  is  bound  by  those  who  obtained  its  act  of  incorporation,  unless  those  engagements  are 
embodied  in  the  terms  of  the  act  itself. 

It  remains,  however,  to  be  considered,  how  far  this  question,  whatever  may  be  my  opinion  of 
its  merits^  has  been  settled  by  authority.      The  three  cases  mainly  relied  on  in  support  of  the 
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doctrine  contended  for  by  the  respondents,  who  were  pursuers  below,  namely,  that  a  railway 

company,  after  it  has  obtained  its  act  of  incorporation,  is  bound  by  the  contracts  of  those  by 

whom  the  act  was  obtained,  are  those  of  Edwards'^,  The  Grand  Junction  Railway  Co,^  Stanly 

V.  The  Chester  and  Birkenhead  Railway  Co,,  and  Lord  Pet  re  v.  The  Eastern  Counties  Railway 

Co.     In  the  first  of  these  cases,  that  is,  Edwards  v.  The  Grand  Junction  Railway  Co,,  the 

plaintiflfs  were  trustees  of  a  turnpike  road  which  the  proposed  railway  was  to  cross.     While  the 

project  for  establishing  the  railway  was  in  progress,  the  plaintiffs  entered  into  a  negotiation  with 

its  promoters  for  settling  the  manner  in  which  the  railway  should  be  made  to  traverse  the  road, 

and  clauses  were  prepared  for  that  purpose,  to  be  introduced  into  the  act.     These  clauses  were 

agreed  to,  but  as  the  bill  was  then  in  the  House  of  Lords,  and  it  was  desirable  to  prevent  delay, 

t'le  trustees  agreed  to  dispense  with  the  necessity  of  getting  these  clauses  inserted  in  the  bill,  on 

receiving  from  the  promoters  an  undertaking  that  the  trustees  of  the  road  should  be  in  the  same 

situation,  as  if  the  clauses  had  formed  part  of  the  act.     Such  an  undertaking  was  given,  and 

signed  by  the  authorized  agent  of  the  promoters.     It  bore  date  the  i8th  April  1833,  and  was, 

according  to  the  report  (i  Rail.  Cas.  179),  in  the  following  terms : — "I,  the  undersigned  John 

Moss,  do  undertake  to  execute  an  agreement  to  the  effect  of  these  clauses,  so  soon  as  the  same 

is  prepared,  and  to  get  the  same  confirmed  under  the  seal  of  the  company  intended  to  be 

incorporated,  so  soon  as  circumstances  will  permit     This  agreement  being  made  on  the  express 

understanding,  that  there  shall  not  be  any  opposition  to  the  bill  now  in  parliament,  either  by  the 

trustees  of  the  river  from  Liverpool  to  Warrington,  or  the  mortgagees  of  the  tolls  of  the  road ; 

and  this  agreement  is  to  be  void  on  my  delivering  to  the  road  trustees  or  their  clerk  the  engage^ 

ment  of  the  intended  company  to  the  said  effect.'*     Then  there  was  a  memorandum  signed  by 

the  other  party,  who  contracted  for  the  trustees.     On  this  assurance  the  trustees  assented  to  the 

passing  of  the  act,  which  accordingly  became  law.     The  railway  company  afterwards  proceeded 

with  their  works,  and  in  so  doing  they  proposed  to  make  the  road  across  the  railway  not  of  the 

width  or  in  the  manner  contemplated  by  the  clauses  which  had  been  agreed  on,  but  of  a  narrower 

width,  though  of  a  width  which,  but  for  the  agreement  in  question,  would  have  been  a  proper 

width,  being  authorized  by  the  terms  of  the  act.     The  trustees  of  the  road  thereupon  filed  their 

bill  for  the  purpose  of  having  it  declared,  that  the  agreement  of  the  18th  April  was  binding  on 

the  company,  and  that  they  might  be  decreed  to  perform  the  same,  and  to  execute  a  proper  deed 

conformable  thereto,  and  that  they  might  be  restrained  by  injunction  from  proceeding  with  the 

road  then  in  course  of  formation,  or  with  any  other  road  not  in  accordance  with  the  terms  agreed 

on.     A  motion  was  made  for  an  injunction  in  the  terms  of  the  prayer,  which  was  granted  by  the 

Vice-Chancellor,  and  afterwards  confirmed  on  appeal  by  Lord  Cottenham.     That  very  learned 

Judge,  in  his  judgment  says,  (p.  197) — "  The  railway  company  contend,  that  they,  being  now  a 

corporation,  are  not  bound  by  any  thing  which  may  have  passed,  or  by  any  contract  which  may 

have  been  entered  into  by  the  projectors  of  the  railway  before  the  act  of  incorporation.     If  this 

proposition  could  be  supported,  it  would  be  of  extensive  consequence  at  this  time,  when  so  much 

property  becomes  every  year  subject  to  the  power  of  these  incorporated  companies.     The 

objection  rests  upon  grounds  purely  technical,  and  those  applicable  only  to  actions  at  law.     It  is 

said  that  the  company  cannot  be  sued  upon  the  contract,  and  that  Mr.  Moss  entered  into  a 

personal  contract,  undertaking  to  procure  from  the  company  when  incorporated  a  similar  contract 

It  cannot  be  denied  that  the  act  of  Mr.  Moss  was  the  act  of  the  projectors  of  the  railway.     It 

was  therefore  the  agreement  of  the  parties  seeking  an  act  of  incorporation,  that  when  incorporated 

certain  acts  should  be  done.     The  question  is  not — whether  there  be  any  legal  binding  contract 

at  law,  but  whether  this  Court  will  permit  the  company  to  use  the  powers  under  the  act  in  direct 

opposition  to  the  arrangement  with  the  trustees  before  the  act,  and  upon  the  faith  of  which  they 

were  permitted  to  obtain  such  powers.     If  the  company  and  the  projectors  cannot  be  identified, 

still  it  is  clear,  that  the  company  hare  acceded  to,  and  are  now  in  possesion  of,  all  that  the 

projectors  had  before.     They  are  entitled  to  all  their  rights,  and  subject  to  their  liabilities.     If 

any  one  individual  had  projected  such  a  scheme,  and  in  prosecution  of  it  had  entered  into  an 

arrangement,  and  then  had  assigned  all  his  interest  in  it  to  another,  there  could  be  no  legal 

obligation  by  those  who  had  dealt  with  the  original  projector  and  such  purchaser,  but  in  this 

Court  it  would  be  otherwise.     So,  here,  as  the  company  stand  in  the  place  of  the  projectors,  they 

cannot  repudiate  the  arrangement,  into  which  such  projectors  have  entered.     In  their  corporate 

capacity  they  cannot  use  the  powers  given  by  parliament  to  such  projectors,  and  refuse  to 

comply  with  those  terms  upon  the  faith  of  which  all  opposition  to  their  obtaining  such  powers 

was  withheld.'* 

In  reasoning  on  this  and  other  cases  decided  by  Lord  Cottenham  it  has  been  contended,  that 
his  judgments  went  no  further  than  to  decide,  that,  if  the  incorporated  company  took  the  benefit 
of  the  contracts  entered  into  by  third  persons  with  the  promoters,  they  (the  company)  must  at 
the  same  time  perform  the  obligations  binding  on  the  promoters.  I  cannot  reconcile  such  a 
supposition  either  with  what  fell  from  him  in  that  case  or  with  the  decision  itself.  The  language 
which  I  have  quoted  seems  to  me  to  shew  clearly,  that  he  carried  his  views  much  further.  He 
says  expressly  that  the  company  are  entitled  to  all  the  rights  and  subject  to  the  liabilities  of  the 
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projectors.  He  assumes  that  the  company  stand  in  the  place  of  the  projectors,  and  treats  the 
powers  of  the  act  as  powers  given  by  parliament  to  the  projectors  ;  and  the  injunction  restrains 
the  company  from  exercising  a  power  which  they  possessed  independently  of  any  contract  with 
the  road  trustees,  because  such  an  exercise  would  be  at  variance  with  the  contract  between  the 
trustees  and  the  projectors.  The  judgment  further  proceeds  on  the  assumption,  that  the  for- 
bearing to  oppose  the  bill  was  a  consideration  moving  from  the  trustees  to  the  company,  and  not 
solely  to  the  projectors.  It  is  therefore  plain,  that,  according  to  Lord  Cottenham's  view  of  the 
law,  the  company  when  incorporated  cannot  exercise  its  powers  in  violation  of  contracts  entered 
into  by  its  projectors  before  the  incorporation. 

The  next  case,  Stanley  v.  The  Chester  and  Birkenhead  Railway  Co,,  was  of  this  nature: — Two 
rival  lines  were  projected,  and  the  promoters  of  one  of  them  agreed  to  give  Sir  Thomas  Stanley 
;£20,ooo  for  about  14  acres  of  his  land,  and  in  consideration  of  that  agreement  he  withdrew  all 
opposition.     This  line,  however,  was  afterwards  abandoned  in  favour  of  the  rival  line,  the  pro- 
jectors of  which  agreed,  amongst  other  things,  to  take  on  themselves  all  the  contracts  of  the 
abandoned  line,  including,  of  course,  that  for  the  purchase  of  Sir  Thomas  Stanley's  land.     The 
projectors  of  the  rival  line  then  obtained  their  act     The  company  incorporated  under  the  act 
refused  to  perform  the  contract  entered  into  by  the  projectors  of  the  other  line  with  Sir  Thomas 
Stanley.     He  filed  his  bill  for  a  specific  performance  of  the  contract  to  purchase  his  land  at 
;£20,ooo.     To  this  bill  the  company  demurred,  but  the  Vice-Chancellor,  and  afterwards  Lord 
Cottenham,  overruled  the  demurrer,  holding  that  the  plaintiff  was  entitled  to  the  relief  he  sought. 
This  could  only  have  been  because  it  was  considered,  that  the  rival  company,  when  incorporated, 
became  bound  to  fulfil  the  engagements  entered  into  by  the  projectors  of  the  other  line. 

The  third  case,  that  of  Lord  Petre  v.  The  Eastern  Counties  Railway  Co.y  was  decided  on 

similar  grounds.     There  certain  persons  were  applying  to  parliament  for  an  act  enabling  them 

to  make  a  railway,  which  would,  if  a  particular  line  was  adopted,  traverse  the  plaintiff's  park. 

He  agp-eed  to  withdraw  all  opposition  on  receiving  a  deed,  executed  by  six  of  the  projectors, 

whereby  they  covenanted,  that,  if  the  act  should  pass,  and  the  company  should  carry  their  line 

across  the  plaintifTs  land,  then  the  company  would  pay  to  the  plaintiff  £20,000  for  the  value  of 

the  land  taken,  and  ;^  100,000  for  injury  done  to  the  rest  of  his  estate;  and  further,  that  within 

three  weeks  after  the  passing  of  the  act  the  company  should,  by  instrument  under  their  common 

seal^  ratify  and  confirm  the  deed  then  executed  by  the  said  six  projectors,  so  as  to  bind  the 

company.     In  consideration  of  these  covenants  the  plaintiff  agreed,  that  he  would  withdraw  his 

opposition  to  the  bill.    The  bill  passed,  but  the  company  refused  to  execute  any  deed  or  to  pay 

the  ;£ 1 20,000,  and  proceeded  to  take,  by  the  intervention  of  a  jury,  the  land  they  required,  and 

which  crossed  the  plaintiff's  park.    Upon  this  Lord  Petre  filed  his  bill,  praying  that  the  company 

might  be  decreed  to  execute  the  necessary  deed  of  confirmation,  and  might  be  restrained  from 

entering  on  the  land,  or  causing  its  value  to  be  assessed  by  a  jury.     The  Lord  Chancellor  (Lord 

Cottenham)  granted  an  injunction  ex  parte,  restraining  the  company  from  proceeding  to  take  the 

land  under  the  powers  of  the  act.     A  motion  was  afterwards  made  before  the  Vice- Chancellor  to 

dissolve  the  injunction,  but  it  was  refused  with  costs,  and  the  company  paid  the  ;^  120,000. 

In  this,  as  in  the  other  cases,  Lord  Cottenham  clearly  considered,  that  the  company  was  bound 
by  the  contract  of  the  promoters.  The  case  is  a  very  strong  one,  because  the  bill  contained  a 
statement,  that  the  payment  of  the  ;£i 20,000  would  so  reduce  the  funds  of  the  company  as  to 
make  it  impossible  for  them  to  complete  their  line,  and  yet  Lord  Cottenham  considered,  that 
Lord  Petre  had  a  right,  as  against  the  company,  to  insist  on  the  contract  entered  into  by  the  six 
projectors,  although  the  company  refused  to  confirm  it  by  deed  under  their  seal. 

In  one  of  these  cases  Lord  Cottenham  referred  to  the  case  of  The  Vauxhall  Bridge  Co,  v. 
Lord  Spencer,  2  Mad.  356;  Jacob  64,  as  in  some  degree  sustaining  his  views  of  the  law  on  this 
subject.  That  case  was  in  substance  as  follows : — Certain  persons  proposed  to  make  a  bridge 
over  the  Thames  at  Vauxhall,  and  for  that  purpose  to  obtain  the  necessary  powers  from  parliament. 
The  proprietors  of  Battersea  Bridge,  thinking  that  the  proposed  new  bridge  might  operate 
prejudicially  to  them,  threatened  to  oppose  the  passing  of  the  bill  through  parliament.  In  order 
to  buy  off  their  opposition,  certain  of  the  subscribers  to  the  proposed  new  bridge  executed  a 
bond  to  the  trustees  for  the  owners  of  Battersea  Bridge,  whereby  they  bound  themselves  to  pay 
to  the  trustees  a  sum  of  £^000  in  case  the  act  should  be  obtained,  which  sum  should  be  invested 
by  the  trustees  in  the  three  per  cents.,  in  trust,  if  the  bridge  should  be  made,  to  pay  over  the 
funds  to  the  owners  of  Battersea  Bridge,  by  way  of  compensation  for  the  loss  they  might  sustain 
from  the  erection  of  the  new  bridge ;  but  if  the  new  bridge  should  not  be  made,  then  to  transfer 
the  funds  to  the  company  incorporated  by  the  act.  The  act  was  passed,  and  the  obligors  in  the 
bond  paid  over  out  of  the  funds  of  the  company  the  stipulated  sum  of  ;^5ooo  to  the  tmstees 
named  on  behalf  the  Battersea  Bridge  proprietors,  and  they  duly  invested  the  amount  in  three 
per  cents.  The  Vauxhall  Bridge  having  been  completed,  the  Vauxhall  Bridge  Co.  filed  their  bill 
against  the  proprietors  of  Battersea  Bridge,  alleging  that  the  arrangement  entered  into  for  the 
purpose  of  inducing  them  to  withdraw  their  opposition  to  the  passing  of  the  bill  was  void,  as 
being  against  the  policy  of  the  law,  and  therefore  praying  that  the  bonds  might  be  cancelled  and 
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the  stock  transferred  to  them.  To  this  bill  there  was  a  general  demurrer,  but  it  was  ovennled 
by  Sir  Thomas  Plumer.  The  cause  then  proceeded  to  a  bearing,  and  on  the  hearing  Sir  J. 
Leach,  considering  the  only  question  to  be,  whether  the  arrangement  was  void  on  grounds  of 
public  policy,  ordered  the  bill  to  be  retained  for  a  year,  with  liberty  for  the  obligees  in  the  bond 
to  bring  an  action  at  law  in  which  the  whole  question  would  properly  be  tried.  That  course  was 
approved  by  Lord  Eldon,  but  the  matter  was  afterwards  settled  by  arrangement.  When  this 
case  is  examined,  it  is  plain  that  it  affords  no  countenance  for  the  doctrine  on  which  Lord  Cotten- 
ham  acted  in  the  cases  I  have  referred  to.  In  the  Vauxhall  Bridge  case  there  was  no  attempt  to 
make  any  one  liable  on  the  bond  except  the  obligors,  and  the  only  question  was  as  to  the  validity 
of  the  engagement  itself.  It  is  true  that  the  £^ooo  was  in  fact  advanced  out  of  the  funds  oif 
the  company,  but  that  arrangement  did  not  form  any  part  of  the  contract  with  the  Battersea 
Bridge  proprietors,  who  looked  only  to  the  persons  with  whom  they  contracted.  The  decision, 
therefore,  may  be  disregarded  as  not  bearing  on  the  present  question. 

The  result  is,  that,  in  the  three  cases  to  which  I  have  referred,  Lord  Cottenham  acted  on  the 
principle,  that  a  company  incorporated  by  act  of  parliament  is  or  may  be  bound  by  the  previous 
contracts  of  those  by  whom  the  act  of  incorporation  has  been  obtained.  I  have  stated  my 
reason  for  thinking,  that  such  a  doctrine  rests  on  no  sound  principle,  and  may  lead,  as  in  Liml 
Petri s  case  1  think  it  did  lead,  to  great  injustice.  And  if,  therefore,  the  case  now  to  be  decided 
was  in  all  respects  similar  to  the  three  cases  I  have  referred  to,  what  I  should  have  to  decide 
Mould  be,  whether  I  should  advise  your  Lordships  to  adhere  to  the  precedents  established  by 
Lord  Cottenham,  on  the  ground  that  it  is  unsafe  to  act  against  a  series  of  decisions,  even  thoa^ 
they  may  appear  not  to  rest  on  any  solid  foundation,  or  to  depart  from  them,  and  to  adopt  what 
I  consider  a  juster  and  more  correct  principle. 

I  am,  however,  relieved  from  the  necessity  of  coming  to  any  p>ositive  decision  on  this  point, 
because  I  think  the  present  case  is  distinguishable  from  those  decided  by  Lord  Cottenham, 
and  so,  that  even  if  those  authorities  are  to  be  held  binding,  still  they  do  not  govern  the 
present  case.  In  all  the  cases  before  Lord  Cottenham,  the  contracts  which  he  held  to  be 
binding  on  the  company  were  contracts  to  do  things  wairanted  by  the  terms  of  the  acts  of 
incorporation.  In  the  case  of  Edwards  v.  The  Grand  Junction  Railway  Co,,  Lord  Cottenham 
expressly  points  out,  that  the  making  of  the  road  of  the  width  stipulated  by  the  contract  was 
within  the  powers  of  the  act,  and  in  both  the  other  cases  the  purchase  of  the  land  for  the  purposes 
of  the  railway  was  already  authorized  by  the  legislature.  The  question  in  those  cases  was  not, 
whether  the  company  had  authority  to  make  the  road  or  to  purchase  the  land,  but  whether  they 
were  making  the  road  or  purchasing  the  land  in  the  mode  and  on  the  terms,  by  which  they  were 
bound  to  make  the  one  and  to  purchase  the  other.  But  here,  what  the  projectors  of  the  railway 
contracted  to  do,  and  what  the  interlocutors  appealed  from  oblige  the  appellants  to  do,  is  to 
apply  the  funds  raised  under  legislative  authority  for  the  purpose  of  the  railway,  to  an  object 
foreign  from  that  of  the  railway,  namely,  the  construction  of  a  pier  and  harbour  at  Helensburgh- 
It  is  in  vain  to  say,  that  such  an  application  of  the  funds  might,  if  the  projected  branch  line  from 
Dumbarton  to  Helensburgh  had  been  made,  have  been  beneficial  to  the  railway  company.  It 
is  a  sufficient  answer  to  such  a  suggestion,  that  it  is  not  the  purpose  for  which  the  shareholders 
subscribed  their  money,  and  there  are  numerous  authorities  both  in  England  and  in  Scotland,  to 
shew,  that  such  a  diversion  of  the  funds  from  their  statutable  destination  cannot  be  permitted. 
Any  shareholder  in  a  railway  company  may,  by  legal  proceedings,  prevent  its  directors  from 
applying  its  funds  to  a  purpose  not  authorized  by  the  act  of  incorporation;  and  it  is  inconsistent 
with  such  a  principle  to  hold,  that  the  company  can  be  compelled,  even  in  pursuance  of  the 
contracts  of  its  own  directors,  and  much  more  in  pursuance  of  engagements  entered  into  by  its 
projectors  before  it  had  any  existence,  to  do  that  which  it  can  only  do  by  being  guilty  of  a  breach 
of  duty  towards  the  shareholders.  It  is  not  necessary  to  refer  to  authorities  in  support  of  this 
proposition.  They  have  in  the  course  of  the  last  20  years  been  very  ntunerous  both  in  England 
and  in  Scotland. 

In  coming  to  the  opinion  which  I  have  thus  expressed,  I  differ  from  the  conclusion  at  which 
the  Court  below  arrived.  The  Judges,  before  whom  the  case  was  brought,  as  well  the  Lord 
Ordinary  as  the  four  Judges  of  the  First  Division,  all  proceed  on  the  principle,  following  the 
English  authorities,  that  a  company  may  be  bound  by  the  engagements  entered  into  before  its 
formation  by  those  who  procured  the  act  of  incorporation,  provided  the  engagement  was  to  do 
an  act  within  its  competency ;  and,  secondly,  that  the  agreement  to  make  or  contribute  to  the 
making  of  the  pier  and  harbour  was  an  act  within  the  powers  of  the  railway  company.  Now, 
with  all  respect  to  the  very  learned  Judges  who  decided  the  case,  I  think  it  is  clear,  both  on 
principle  and  on  authority,  that,  even  if  they  were  right  on  the  first  point,  they  certainly  mis- 
carried on  the  second.  The  Lord  President  was  evidently  distrustful  of  his  own  judgment  on 
this  point.  He  says — "  There  it  was  that  my  difficulty  arose  on  the  question  of  competency. 
My  difficulty  was  as  to  the  harbour  trustees  placing  the  railway  committee  under  the  obligation 
to  make  the  harbour.  This  comes  very  nearly  to  a  company  coming  into  existence  to  make,  not 
a  railway  merely,  but  a  railway  and  a  harbour  also.     However,  I  have  come  to  be  of  opinion. 
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that  there  was  no  incompetency  in  the  matter,  though  I  think  it  certainly  comes  very  close  upon 
incompetency."  And  Lord  FuJlerton  says — "There  seems  no  ground  for  taking  the  case  out  of 
the  rule  of  the  English  cases."  And  similar  opinions  are  expressed  by  the  other  learned  Judges. 
Buty  my  Lords,  I  must  take  leave  to  say,  that  the  English  cases  do  not  warrant  the  doctrine  relied 
on.  It  is  not  enough  to  shew,  that  the  proposed  application  of  the  funds  will  be  beneficial  to 
the  company.  That  can  only  be  matter  or  opinion.  The  question  is  not,  whether  it  will  be 
beneficial,  but  whether  it  will  be  beneficial  in  the  mode  sanctioned  by  the  act.  If  the  branch 
line  had  been  carried  to  Helensburgh,  the  construction  of  a  pier  and  harbour  there  would 
probably  have  been  useful  to  the  railway  company,  by  increasing  the  facilities  for  their  traffic ; 
but  there  is  nothing  in  the  railway  act  which  authorizes  such  a  mode  of  dealing  with  the  money 
of  the  shareholders. 

In  Coleman  v.  The  Eastern  Counties  Rail.  Co.y  10  Beav.  i,  the  directors  were  applying  part 
of  their  funds  towards  the  establishment  of  a  steam-packet  company  at  Harwich,  as  being  a 
speculation  very  much  calculated  to  benefit  the  railway  company,  by  causing  a  great  increase  of 
their  traflBc.  Lord  Langdale,  however,  held,  that  the  directors,  in  so  applying  the  funds,  were 
acting  ullra  vires;  and  he  would  not  listen  to  any  argument  founded  on  the  supposed  benefit  to 
the  railway  company. 

There  have  been  many  decisions  resting  on  the  same  ground,  and  they  seem  to  me  clearly  to 

govern  the  present  case.     Indeed  the  facts  here  forcibly  illustrate  the  expediency  of  the  rule, 

which   holds  an  incorporated  company  to  a  strict  compliance  with  the  terms  of  the  act  of 

incorporation  in  the  application  of  its  funds.     The  formation  of  a  good  harbour  and  pier  at 

Helensburgh  might,  though  beyond  the  scope  of  their  powers,  have  been  of  essential  use  to  the 

railway  company,  if,  in  pursuance  of  the  authority  given  in  the  act,  they  had  made  a  branch  line 

to  Helensburgh.     In  fact,  however,  this  has  not  been  done,  so  that  the  company  has  no  interest 

in  the  construction  of  the  pier  and  harbour,  and  the  application  of  its  funds,  in  the  mode  insisted 

on  by  the  respondents,  would  be  a  loss  to  the  shareholders,  without  any  possible  compensation. 

I  am  therefore  of  opinion,  that,  even  supposing  the  law  to  be,  (and  in  this  respect  the  law  of 

England  and  Scotland  is  the  same,)  that,  in  respect  of  contracts  entered  into  by  projectors  of  a 

company,  that  the  company,  when  formed,  shall  do  acts  within  the  scope  of  their  powers  in  a 

particular  mode  or  on  specified  terms,  the  company  is  bound,  still,  that  doctrine  does  not  apply 

here,  where  the  act  to  be  done  was  not  an  act,  for  the  effecting  of  which  the  company,  when 

established,  could  lawfully  devote  its  funds. 

This  case  was  argued  early  in  the  last  session  of  parliament,  and  I  regret  that  the  final  decision 
should  have  been  so  long  delayed.  But  it  was  postponed  because  it  was  suggested,  that  two 
other  cases  in  your  Lordships'  paper  would  probably  turn  on  the  same,  or  nearly  the  same, 
principles. 

The  first  of  these,  The  Eastern  Counties  Rail,  Co.  v.  HawkeSy  5  H.L  Cas.  331,  was  heard  and 
disposed  of  in  the  last  session.  But  that  case  proceeded  on  grounds  clearly  distinguishable  from 
those  on  which  the  decision  here  will  turn.  There,  a  railway  company  already  incorporated  by 
act  of  parliament,  being  desirous  of  extending  its  line,  entered  into  a  contract  with  a  landowner 
to  purchase  from  him  a  piece  of  land  necessary  for  the  extended  line;  but  the  contract  was  to  be 
of  no  force,  unless  the  legislature  should  give  the  company  authority  to  make  the  proposed 
extension.  This  authority  was  afterwards  given  by  the  legislature.  The  company  was 
authorized  to  extend  its  line,  and,  for  that  purpose,  to  raise  additional  money  by  the  creation  of 
new  shares,  to  be  deemed  part  of  its  original  capital.  When  this  act  was  passed  the  extended 
line  was  as  much  within  the  scope  and  objects  of  the  incorporation  as  the  original  line,  and  the 
purchase  was  made  in  pursuance  of  a  contract  by  the  company  itself,  and  not  by  persons  standing 
towards  the  company  merely  in  the  relation  of  projectors  or  promoters.  That  case,  therefore, 
is  inapplicable  to  the  present,  where  the  question  is,  whether  the  company  can  be  compelled  to 
perform  a  contract  entered  into,  not  by  itself,  but  by  those  through  whose  exertions  it  obtained 
its  existence,  and  where  the  contract  is  a  contract  to  do  what  the  legislature  has  not  authorized 
it  to  do. 

The  other  case  was  that  of  Preston  v.  The  Liverpool^  Manchester,  and  Newcastle  on  Tyne 
Railway  Co.,  5  H.  L.  C.  605,  heard  in  the  present  session,  on  appeal  from  a  decree  of  the  Master 
of  the  Rolls,  dismissing  the  plaintiffs  bill.  In  that  case,  before  the  defendants  had  obtained 
their  act  of  incorporation,  two  of  the  gentlemen  engaged  in  attempting  to  obtain  the  act  agreed 
with  the  plaintiff,  amongst  other  things,  that,  if  the  company  obtained  their  act,  they  would  pay 
him  j£  10,000  for  all  land  required  by  the  company,  and  also  £a/ooo  for  residential  injury.  The 
act  passed,  but  the  company  eventually  abandoned  the  imdertaking,  and  consequently  no  land 
was  taken  nor  was  any  residential  injury  occasioned.  The  plaintiff  Sled  his  bill,  praying  that  the 
company  might  be  decreed  specifically  to  perform  the  contract  entered  into  by  the  projectors, 
and  to  pay  to  him  the  two  sums  of  ;£  10,000  and  j£40oo.  But  the  Master  of  the  Rolls  held,  that, 
looking  at  the  whole  of  the  agreement,  there  was  no  contract  to  take  land,  or  to  pay  money  if 
land  was  not  taken  :  that,  according  to  the  true  meaning  of  the  parties,  it  was  not  intended,  if 
no  land  was  required  by  the  company,  that  there  should  be  any  obligation  to  pay  the  money  ; 
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and  his  Honour  accordingly  dismissed  the  bill.  The  decision  was  then  brought  by  way  of  appeal 
to  this  House,  and  it  was  heard  at  your  Lordships'  bar  in  the  present  session.  Your  Lonlships 
concurred  in  the  view  of  the  Master  of  the  Rolls,  and  so  dismissed  the  appeal 

These  cases  evidently  afford  no  authority  to  guide  your  Lordships  in  that  now  under  consider- 
ation, which  must  be  decided  on  other  grounds.  I  have  already  stated  that  1  think  the  decision 
of  the  Court  of  Session  must  be  reversed.  Its  effect  is  to  compel  the  appellants  to  do  an  act 
which  they  have  no  authority  to  do,  in  performance  of  a  contract  entered  into,  not  by  themselves, 
but  by  others  who  had  no  authority  to  bind  them. 

I  shall  therefore  move  your  Lordships  to  reverse  the  interlocutors  below,  and  to  assoilizie  the 
defenders. 

SolicUor-GeneraL — My  Lords,  the  expenses  in  this  case,  that  have  been  paid  by  the  defenders 
in  the  Court  below,  will  be  returned  ? 

Lord  Chancellor. — Yes. 

Mr.  Anderson. — My  Lords,  I  submit  to  your  Lordships  that,  considering  the  state  of  the 
authorities  upon  which  the  Court  below  acted,  there  should  be  no  costs. 

Lord  Chancellor. — Mr.  Anderson,  I  have  thought  of  this  very  much.  I  think  if  I  had 
decided  upon  a  case  exactly  similar  to  those  before  Lord  Cottcnham,  I  should  have  come  to 
that  conclusion  ;  but,  though  I  have  intimated  my  opinion  upon  those  authorities,  I  think  they 
do  not  govern  this  case,  and  it  appears  to  me  that  the  Court  of  Session  also  very  much 
doubted  it. 

Mr.  Anderson. — My  Lord,  a  great  portion  of  the  expense  was  incurred  in  arguing  this  branch 
of  the  case.  There  were  two  branches  of  the  case.  The  Court  of  Session  was  bound  by  the 
authorities,  although  this  House  is  not  bound  by  them. 

Lord  Chancellor. — If  this  case  bad  come  within  the  case  of  Edwards  v.  The  Grand 
Junction  Railway  Co.,  1  should  have  adopted  that  view,  but  I  am  of  opinion  that  the  expenses 
in  the  Court  of  Session  must  be  returned. 

I  ought  to  state,  that  I  have  been  in  communication  with  Lord  Brougham  upon  the  subject, 
and  from  the  first  we  both  took  the  same  view,  and  having  reduced  into  writing  what  I  have  now 
read,  I  sent  it  to  him,  and  he  has  desired  me  to  express  his  full  and  entire  concurrence  in  the 
whole.  The  reason  why  we  could  not  give  judgment  before  was — that  we  had  been  led  to 
suppose  (and,  from  my  own  recollection  of  the  case,  1  thought  it  was  so,)  that  the  case  of  Preston 
v.  The  Liverpool^  &*c.  Railway  Co.  would  involve  the  same  question,  but  it  certainly  went  off 
upon  a  totally  different  ground. 

Interlocutors  reversed — Defenders  below  assoilzied,  and  expettses  ordered  to  be  retumedy 

and  cause  remitted. 
Appellants^  Agent,  Thomas  Sprot. — Respondent^  Agent,  Tawse  and  Bonar. 


JULY  15,  1856. 

The  Honourable  Mrs.  Jane  Leslie  Cuming,  Appellant,  v.  Mrs.  Jane  Douglas 

BOSWELL,  Respoiidmt. 

Et  b  contra. 

Trust  Settlement — Substitute — Conditional  Institute— Construction — A,  whose  only  child,  a  son^ 
had  predeceased  him,  leaving  a  son  atid  several  daughters,  executed  a  mortis  causa  settlement, 
by  which  he  conveyed  his  whole  property  to  trustees,  directing  them,  after  payment  of  debts,  to 
invest  the  residue  for  the  benefit  of  G,  his  grandson,  and  the  heirs  of  G  s  body,  till  he  or  they 
should  attain  majority,  when  they  were  to  denude  in  his  or  their  favour,  and  failing  G  or  his 
issue,  the  residue  was  to  pertain  to  any  posthumous  son  of  the  truster's  son,  {who  never  existed^ 
on  his  or  the  heirs  of  his  body  attaining  maiontyj  and  failing  him  without  lawful  issue,  to  the 
truster's  granddaughters,  equally  among  them.  By  a  codicil,  the  truster  declared,  that  failing 
heirs  male  of  his  son^s  body,  and  the  succession  opening  to  the  heirs  female  of  his  body^  the 
residue,  ifistead  of  pertaining  to  his  granddaughters  equally,  should  pertain  to  the  eldest  heir 
female — the  eldest  heir  female  always  succeeding  without  division.  G,  the  grandson,  survived 
the  truster,  afterwards  attained  majority,  and  died  intestate  without  issue,  the  trustees  never 
having  denuded  in  his  favour. 

Held  (affirming  judgment).  That  the  trust  estate  had  not  vested  absolutely  in  G,  and  that  his 
eldest  sister  succeeded  to  it,  and  not  the  heirs  at  law  of  G. 

Trust  Settlement — Fee  and  Liferent — Accumulation — Bonus — A  party,  by  mortis  causk  settle^ 
ment,  conveyed  his  whole  property  to  trustees,  directing  them,  after  payment  of  debts  and 
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ie^^acies,  to  invest  the  residue  for  behoof  of  his  grandson^  in  suchway  and  manner  as  might  seem 
most  earpedient  to  them,  till  he  attained  majority^  when  they  were  to  denude  in  his  favour. 
Part  oj'  the  trust  estate  consisted  of  bank  stock.  The  truster  died  while  his  grandson  was  in 
tninority.  The  trustees  maintained^  that  during  his  minority  the  surplus  of  the  annual  pro- 
ceeds oJ'  the  estate  y  after  a  proper  allowance  for  the  education  and  maintenance  of  the  heir^vught 
to  be  accumulated  as  part  of  the  capital  of  the  estate. 
Held  (affirming  judgment),  There  being  no  direction  to  accumulate^  that  the  whole  annual  pro- 
ceeds  of  the  residue^  after  paying  debts  and  legacies,  previous  to  as  well  as  after  majority,  ought 
to  be  paid  to  the  grandson^  including  bonuses  on  the  stock  declared  and  paid  during  his  minority} 

The  late  William  Cuming,  banker  in  Edinburgh,  had  one  child,  Thomas,  who  died  in  March 
1788,  leaving  a  widow,  Mrs.  Janet  Chalmers  or  Cuming,  one  son  George,  and  several  daughters, 
of  whom  fiwQ  survived. 

On  the  19th  of  the  same  month,  William  Cuming  executed  a  trust  deed  and  settlement, 
whereby  he  conveyed  to  trustees,  of  whom  the  respondent  was  the  survivor,  the  whole  estate  and 
effects  which  should  belong  to  him  at  his  death. 

The  purposes  of  the  trust  were,  that  the  trustees  should,  yfrj/,  pay  debts — ^^  Secondly,  That 
they  shall  pay  to  each  of  the  children  of  the  said  Thomas  Cuming,  my  son,  other  than  the  heir 
male  of  his  body,  the  sum  of  ^1000  sterling,  at  the  first  term  of  Whitsunday  or  Martinmas  after 
my  decease,  with  the  legal  interest  thereafter  till  payment." 

The  last  purpose  had  reference  to  posthumous  issue  ;  and  is  set  out,  post,  p.  655. 

On  22d  March  1788,  Mr.  Cuming  executed  a  codicil  to  this  deed,  as  follows: — "  I,  the  before 

designed  William  Cuming,  do  hereby  declare,  that  failing  heirs  male  of  my  son's  body,  and  the 

succession  opening  to  heirs  female  of  his  body,  that  then,  in  place  of  the  said  residue  of  my 

estate  and  effects  pertaining  to  the  daughters  of  the  said   Thomas  Cuming  my  son,  equally 

among  them,  as  provided  by  the  foresaid  disposition,  the  same  shall  solely  pertain  to  the  eldest 

heirs  female  of  the  said  Thomas  Cuming,  and  their  issue,  the  eldest  heir  female,  through  the 

whole  course  of  succession,  succeeding  always  without  division,  and  secluding  heirs  portioners, 

and  they,  as  well  as  the  heir  male,  bearing  and  using  the  name  and  arms  of  Cuming ;  and  with 

these  and  the  other  conditions  expressed  in  the  preceding  disposition,  the  before  mentioned 

trustees  are  accordingly  to  denude  upon  such  heir  attaining  to  the  age  of  majority,  in  such  form 

of  settlement,  and  under  such  clauses  and  conditions,  for  carrying  my  intentions  into  execution 

effectually,  according  to  the  law  of  Scotland,  as  to  them  may  seem  most  proper,  and  as  I  could 

have  done  myself, — ^hereby  putting  them,  in  that  respect,  in  my  own  place,  and  with  the  same 

powers  that  belong  to  me." 

Mrs.  Thomas  Cuming  had  no  posthumous  child. 

On  23d  February  1790,  Mr.  Cuming  executed  a  second  codicil,  as  follows : — **  I  hereby  declare 
it  to  be  my  intention,  and,  failing  my  grandson  George  Cuming,  and  the  heirs  of  his  body,  I 
hereby  give  to  each  of  my  granddaughters  (except  the  eldest  at  the  time)  who  shall  survive  me, 
and  the  heirs  of  their  bodies,  ;^4ooo  sterling,  over  and  above  the  sum  of  ^1000  sterling  which  I 
have  appointed  for  them  by  my  preceding  deed,  and  which  sum  of  ;£4ooo  sterling  shall  bear 
interest  to  each  of  them  from  the  failure  of  my  said  grandson  and  his  said  heirs ;  and  1  recom- 
mend it  to  my  said  trustees  to  see  to  the  execution  thereof  accordingly ;  and  consent,  as  above, 
to  the  registration,"  &c. 

William  Cuming  died  in  March  1790,  leaving  a  large  fortune,  which  consisted  chiefly  of 
personal  estate. 

George  Cuming  attained  majority  on  21st  May  1799,  and  died,  unmarried  and  intestate,  on 
30th  April  181 1.  He  never  called  on  the  trustees  to  denude  in  his  favour,  and  they  held  the 
estate  during  his  lifetime.  During  his  minority,  they  furnished  him  with  the  means  of  mainten- 
ance and  education  out  of  the  annual  proceeds  of  the  estate,  carrying  the  surplus  each  year  to 
capital;  and  after  his  attaining  majority,  they  accounted  to  him  regularly  for  the  annual  proceeds 
on  the  capital,  as  accumulated  at  the  date  of  his  majority. 

Part  of  the  estate  of  the  truster  consisted  of  stock  of  the  Bank  of  England  and  of  the  Bank  of 
Scotland,  and  bonuses  accumulated  thereon. 

The  bonuses  paid  under  these  resolutions,  in  respect  of  the  trust  stock,  were  carried  by  the 
trustees  to  the  capital  of  the  estate.  In  180 1  and  1802,  additional  bonuses  were  paid.  These 
the  tmstees  paid  to  George  Cuming  as  part  of  the  annual  proceeds. 

On  George  Cuming's  death,  the  trustees,  holding  that  the  estate  fell  to  Mrs.  Leslie  Cuming, 
his  eldest  sister,  continued  to  pay  the  annual  proceeds  to  her. 

In  1829,  the  trustees  invested  the  greater  part  of  the  property  in  the  purchase  of  land,  and 
thereafter  raised  the  present  action  of  exoneration  and  multiplepoinding,  in  which  they  produced 
a  deed  of  conveyance  to  Mrs,  Leslie  Cuming,  in  the  form  or  a  strict  entail 

^  See  previous  report  14  D.  363;  24  Sc.  Jur.  180.        S.  C. :  28  Sc.  Jur.  646. 
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Mrs.  Cuming,  as  a  claimant  in  the  multii^epoinding,  maintained  that  the  trustees  were  bomKi 
to  denude  in  her  favour,  free  from  any  restrictions  except  those  contained  in  the  deeds  of  1788. 

The  Court  sustained  Mrs.  Cuming's  plea,  and  a  conveyance  was  executed  in  her  fiavoor  in 
terms  of  the  judgment — (Cuming's  Trustees,  10th  July  1832). 

Thereafter  the  claimant,  as  representing  Lady  Boswell,  another  of  George  Cuming's  sisters 
made  appearance.  She  pleacUd—i,  That  on  a  sound  construction  of  the  settlements,  the  suc- 
cession to  the  residue  of  the  trust  estate  was  conferred  on  the  eldest  daughter  of  Thomas  Cuming, 
and  the  other  heirs  female  in  their  order,  only  in  the  event  of  George  Cuming  predeceasii^ 
majority.  That  residue,  on  his  attaining  majority,  vested  absolutely  in  him,  and,  on  his  death 
intestate,  it  descended  to  his  legal  representatives.  2.  That,  at  any  rate,  the  whole  annual 
proceeds  of  the  estate,  during  George  Cuming's  lifetime,  belonged  to  him.  Accordingly,  the 
annual  produce  during  his  minority,  so  far  as  not  applied  for  his  behoof, — ^and,  on  the  same 
principle,  the  bonuses  declared  in  1799, — fell  to  be  accounted  for  as  part  of  his  executry. 

Mrs.  Boswell  claimed — "  to  be  preferred,  Jirsty  to  the  extent  of  one  fifth  share  of  the  whole 
residue  of  the  trust  estate,  in  the  hands  of  the  raisers  at  the  death  of  George  Cuming  in  181 1,  at 
least  of  such  portion  of  the  residue  as  was  not  heritable,  and  of  one  fifth  of  the  proceeds  of  what 
may  have  been  heritable,  with  the  accruing  interest  and  accumulation  thereof ;  or,  secondj  and  ai 
all  events,  assuming  the  residue  to  have  been  destined  to  the  eldest  daughter  of  Thomas  Cuming, 
to  one  fifth  of  the  annual  profits  and  proceeds  of  the  trust  estate  which  accrued  during  the  whole 
period  of  George  Cuming's  life,  including  the  period  of  his  minority,  as  also  of  the  bonuses  on 
the  bank  stock  declared  by  the  banks  in  1799,  ^^  ^^  ^^  ^^  ^^  same  were  not  accounted  for  to 
George  Cuming  by  the  raisers." 

The  defender  (the  trustee)  denied  his  liability  under  either  head  of  the  claim. 

The  Court  of  Session  held  that  the  trust  estate  had  not  vested  absolutely  in  George  Cuming 
and  that  his  eldest  sister  succeeded  to  the  same  and  not  the  heirs  at  law  of  George:  and  that  as 
there  was  no  direction  to  accumulate,  the  whole  annual  proceeds  of  the  residue  previous  to  as 
well  as  after  majority  belonged  to  George,  including  bonuses. 

The  Honourable  Mrs.  Leslie  Cuming  appealed,  maintaining,  that  the  judgments  of  the  Court 
of  Session  (of  Lord  Ordinary,  4th  July  1848,  and  of  the  First  l3ivision,  27th  January  1852)  should 
be  reversed — i.  Because,  according  to  the  sound  construction  of  the  trust  deed,  the  proceeds  of 
the  estate  accruing  during  the  minority  of  George  Cuming,  ought  to  have  been  accumulated  with 
the  capital  of  the  residue,  and  disposed  of  along  with  the  capital  in  the  purchase  of  lands  to  be 
entailed.  2.  Because,  in  any  view,  the  bonuses  declared  upon  the  stock  of  the  Banks  of  England 
and  Scotland  ought  to  have  been  added  to  capital,  and  appropriated  along  with  the  residue. 

The  appellant  also  pleaded,  that  the  interlocutors  ought  to  be  affirmed,  in  so  far  as  they 
repelled  the  first  branch  of  the  claim  of  Mrs.  Jane  Douglas  Boswell  to  a  fifth  share  of  the  residue 
— I.  Because  George  Cuming  did  not  take  under  the  trust  deed  and  settlement  of  the  testator, 
and  the  codicils  thereto,  an  absolute  interest  in  the  capital  of  the  residuary  estate  of  the  testator. 
2.  Because  the  intention  of  the  testator  was,  that  the  whole  residue  of  his  estate  should  be  laid 
out  and  invested  in  the  purchase  of  lands,  and  that  the  destination  in  favour  of  the  appellant 
Mrs.  Leslie  Cuming,  as  the  eldest  daughter,  was  to  take  effect  whether  her  brother  George 
Cuming  died  before  or  after  majority. 

The  respondent  Mrs.  Boswell  supported  the  judgments  upon  the  following  grounds: — 1«  The 
annual  proceeds  of  the  estate  accruing  during  the  lifetime  of  George  Cuming,  belonged  to  him 
in  consequence  of  the  truster's  deeds  of  settlement ;  and  in  so  far  as  not  accounted  for  by  pay- 
ments, they  belonged,  as  part  of  his  executry,  on  his  death,  to  his  executors  and  next  of  kin, 
and,  among  others,  to  Lady  Boswell,  to  the  extent  of  one  fifth.  2.  The  bonuses  on  the  bank 
stocks  declared  in  1799,  belonged  absolutely  to  George  Cuming,  and,  in  so  far  as  not  accounted 
for  to  him,  the  same,  as  in  bonis  of  him  at  his  death,  fell  to  his  next  of  kin  and  executors,  and, 
among  others,  to  Lady  Boswell,  to  the  extent  of  one  fifth.  3.  According  to  the  sound  construc- 
tion of  the  settlement,  the  residue  vested,  absolutely  in  George  Cuming,  upon  his  attaining 
majority,  with  no  other  special  substitution  to  the  heirs  of  his  b^y,  except  that,  upon  his  deat^ 
intestate,  and  without  issue,  it  should  descend  to  his  sisters  as  his  legal  representatives,  and, 
among  others,  to  Lady  Boswell ;  and  it  was  not  destined  to  the  eldest  surviving  sister,  excepting 
in  the  event,  which  did  not  happen,  of  George  Cuming  failing  before  attaining  to  majority. 

Solicitor-General  (Bethell),  and  Rolt^  for  the  appellant. — The  first  (|uestion,  and  one  of  con- 
struction, simply  is — whether  George  Cuming  was  appointed  as  an  institute,  or  took  the  property 
absolutely.  According  to  the  destination  in  the  trust  deed,  the  succession  of  the  daughters  was 
not  dependent  on  any  condition  whatever  except  the  non-existence  of  the  posthumous  son.  It 
says,  "failing  of  him  without  lawful  issue,  then  such  residue  is  to  pertain  to  the  daughters.''  This 
is  made  clearer  by  the  first  codicil,  which  is  the  testator's  own  interpretation  of  his  trust  deed, — 
''failing  heirs  male  uf  my  son's  body,  and  the  succession  opening  to  the  heirs  female."  The 
succession  of  the  heir  female  was  not  stated  here  to  be  dependent  on  the  casualty  of  George 
Cuming  attaining  21.  So  the  second  codicil  again  says,  "failing  my  grandson  George  and  the 
heirs  of  his  body,  I  give  to  each  of  my  granddaughters."  The  language  of  the  deed  and  codicils. 
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as  well  as  the  other  provisions,  are  only  consistent  with  the  assumption,  that  George  was  to  take 
as  institute  and  the  eldest  granddaughter  as  substitute.    The  decision  of  the  Court  below  ought 
therefore  to  be  affirmed  on  this  point.     The  second  question  is — whether  the  accumulation  of 
rents  and  interest  during  George's  minority  is  to  be  treated  as  part  of  the  capital;  or  whether  he 
took  these  absolutely.     We  contend  that  they  are  part  of  the  capital.     The  testator  did  not  con- 
fer any  immediate  interest,  but  postponed  the  vesting  till  George's  majority,  and  made  a  destin- 
ation over,  fortified  by  prohibitory  clauses.     According  to  a  series  of  cases  in  Scotland  and 
England,  these  are  the  characteristics  of  a  legacy  not  vested. —  Viscount  of  Oxenfordy  2  Br.  Sup. 
528 ;  Onuy  v.  M^Clarty^  M.  6340;  Sempill  v.  Lord  Sempill,  M.  8108 ;  Grindlayw,  Merchant  Co., 
1st  July  1 814,  F.  C. ;  Buchanan  v.  Downie,  8  S.  516;  Onslow  y.  Souths  i   Eq.  Cas.  295;  Cruse 
V.  Bar  lay,   3  P.  Wms.  20;  Smell  v.  Dee,  2  Salk.  415;  Stapleton  v.  Cheales,  Prec.   Ch.  317; 
Atkinson  v.  Turner,  2  Atk.  41 ;  Elton  v.  Elton,  3  Atk.  504.     But  whether  the  residue  vested  in 
George  or  not  at  the  testator's  death,  the  intermediate  rents  were  given  to  no  one,  and  the  tes- 
tator must  be  held  to  have  died  intestate  ^w^^^  these. — Turnbull  v.  Cowan,  6  Bell's  Ap.  222.    It 
was  not  a  case  like  M^Pherson  v.  M'Pherson,  i  Macq.  Ap.  243 ;  ante,  p.  102 ;  where  the  intention  of 
the  testator  was  held  inconsistent  with  the  notion  of  any  accumulation,  and  also  with  intestacy. 
— See  also  Howatfs  Trustees  v.  Howatt,  16  S.  622.      Nor  was  it  like  Stair's  Trustees,  2  W.  S. 
624,  and  Mitchell  v.  Scott,  16  D.  i,  where  there  was  no  limit  of  time  fixed;  for  the  majority  of 
George  was  the  time,  up  to  which  the  trustees  were  to  manage  the  property.     When  there  is  a 
clause  in  a  trust  deed  directing  the  residue  to  be  invested  and  the  heritage  entailed,  this  neces- 
sarily implies,  that  the  rents  of  the  property  fall  to  be  accumulated  with  the  capital. — Bullock  v. 
Stonesy  2  Ves.  521 ;  Green  v.  Ekins,  2  Atk.  472 ;  Turnbull  v.  Cowan,  6  Bell's  Ap.  234;  per  Lord 
Alloway  in   Graham  v.  Templar,  3  W.   S.  48;   Trevanion  v.  Vivian,  2  Ves.  429;  Butler  v. 
Freeman,  3  Atk.  58;  Gordon  v.  Rutherford,  Turn.  &  R.  373;  Ramsay  v.  Ramsay,  i   D.  83. 
The  third  question  is — whether  the  bonuses  on  the  bank  stock  were  to  be  accumulated  with  the 
capital.     Whether  these  are  to  be  viewed  as  capital  or  interest,  they  must  be  so  accumulated. — 
Cuming's   Trustees  v.  Cuming,  26th  Feb.   1824,   F.  C. ;  Rollo  v.  Irvine,  M.  8282;  Branderv, 
Brander,  4  Ves.  800;  Paris  v.  Paris,  10  Ves.  184;   Witts  v.  Steere,  13  Ves.  363. 

Ijord  Advocate  (Moncreiff),  and  /?.  Palmer  Q.C.,  for  the  respondent. — i.  We  contend,  as  to 
the  first  question,  that  the  residue  of  the  estate  pertained  to  the  legal  heirs  of  George  Cuming  on 
his  death,  according  to  the  right  construction  of  the  deed.  2.  As  to  the  second  question,  we 
contend  that  George  Cuming  was  entitled  absolutely  to  the  profits  or  interest  of  the  residue  up 
to  his  majority.  The  trustees  were  not  directed  to  accumulate,  but  to  do  what  was  inconsistent 
with  such  a  notion,  viz.  to  lay  out  and  employ  the  residue  for  George's  behoof.  3.  He  was  also 
absolutely  entitled  to  the  bonuses  on  the  bank  stock,  which  cannot  be  distinguished  from  the 
other  rents  and  profits.  It  is  settled,  that  the  dividend  upon  bank  stock  belongs  to  the  proprietor 
of  the  stock  at  the  date  when  it  becomes  payable. — Thotnson  v.  Lyell,  15  S.  32 ;  Paterson  v. 
M^Naughton,  i  D.  241. 
Sir  R,  Bethell  replied. 

Cur,  adv,  vult. 

Lord  Chancellor  Cranworth. — ^This  was  an  appeal  from  certain  interlocutors  of  the 
Court  of  Session  that  were  made  in  a  proceeding  that  had  been  instituted  in  the  year  1830^  a  suit 
of  multiplepoinding  and  exoneration,  oy  the  trustees  of  the  will  and  codicil  of  a  gentleman  of  the 
name  of  Cuming  ;  and  in  that  suit  questions  arose  which  have  given  rise  to  the  present  appeal. 
I  will  first  call  the  attention  of  your  Lordships  to  the  trust  disposition  or  will  under  which  the 

Suestion  arose.  It  was  made  by  Mr.  Cuming,  a  banker  in  Edinburgh,  in  March  1788,  and 
lereby  he  gave  all  his  property  to  certain  trustees  in  trust,  for  the  uses  and  purposes  after 
mentioned,  viz.  that  the  trustees  should,  in  the  first  place,  pay  all  his  just  and  lawful  engage- 
ments ;  secondly,  that  they  should  pay  to  each  of  the  children  of  his  deceased  son  Thomas 
Cuming,  (who  had  then  recently  died,  a  few  days  or  weeks  before  the  making  of  the  instrument,) 
other  than  the  heir  male  of  the  body  of  Thomas  Cuming,  the  sum  of  ;^  1000  sterling,  "and  this 
(he  says)  I  mean  to  be  over  and  above  the  provisions  they  were  entitled  to  by  their  father's 
settlements,  as  a  mark  of  my  affection  for  them.  And,  lastly,  after  payment  of  these  sums,  the 
said  trustees  shall  lay  out  and  employ  the  residue  of  my  said  estates  and  effects  for  the  use  and 
behoof  of  George  Cuming,  my  grandson,  only  son  of  the  deceased  Thomas  Cuming,  and  the 
heirs  of  the  body  of  the  said  George  Cuming,  in  such  way  and  manner  as  may  seem  most 
expedient  to  them,  till  he  or  they  may  arrive  at  majority,  when  they  are  to  denude  thereof  in  his 
or  their  favours,  with  such  conditions  that  they  sh^l  not  dispose  of  the  same,  nor  alter  the  suc- 
cession thereof,  either  gratuitously  or  onerously,  as  to  the  said  trustees  may  seem  proper  ;  and 
failing  of  the  said  George  Cuming  or  his  lawful  issue,  before  either  of  their  attaining  to  majority, 
then  such  residue  is  to  pertain,  under  the  conditions  foresaid,  to  any  other  heir  male  of  my  said 
son's  body,  if  any  such  shall  hereafter  exist,  by  the  said  Janet  Chalmers  being  delivered  of  a 
posthumous  child,  and  that  also  at  his,  or  the  heirs  of  his  body,  attaining  to  majority  ;  and 
tailing  of  him  without  lawful  issue,  then  such  residue  is  to  pertain  to  the  daughters  of  the  said 
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Thomas  Cuming,  my  son,  equally  among  them ;  and  in  case  of  the  decease  of  any  of  them 
before  such  succession  opening  to  them,  and  leaving  lawful  issue,  such  issue  shall  be  entitled  to 
succeed  to  the  share  that  such  deceased  daughter  would  have  been  entitled  to,  had  she  been 
alive.*'     Then  he  appoints  executors  and  guardians  to  his  grandson. 

That  will  bore  date  the  I9lh  March  1798,  but  three  days  afterwards  he  executed  a  codicil, 
which  is  in  these  words  : — "  I,  the  before  designed  William  Cuming,  do  hereby  declare,  that 
failing  heirs  male  of  my  son's  body,  and  the  succession  opening  to  heirs  female  of  his  body,  that 
then,  in  place  of  the  said  residue  of  my  estate  and  effects  pertaining  to  the  daughters  of  the  said 
Thomas  Cuming,  my  son,  equally  among  them,  as  provided  by  the  foresaid  disposition,  the  same 
shall  solely  pertain  to  the  eldest  heirs  female  of  the  said  Thomas  Cuming,  and  their  issue,  the 
eldest  heir  female,  through  the  whole  course  of  succession,  succeeding  always  without  division, 
and  secluding  heirs  portioners,  and  they  as  well  as  the  heir  male  bearing  and  using  the  name 
and  arms  of  Cuming ; "  and  so  on,  &c. 

Then,  a  year  and  a  half  after  that,  in  February  1790,  he  made  another  codicil,  wherein  he 
says — *^  I,  the  before  named  William  Cuming,  hereby  declare  it  to  be  my  intention,  and  failing 
my  grandson  George  Cuming  and  the  heirs  of  his  body,  I  hereby  give  to  each  of  my  grand- 
daughters  (except  the  eldest  at  the  time)  who  shall  survive  me,  and  the  heirs  of  their  bodies, 
£4000  sterling,  over  and  above  the  sum  of  ;£iooo  sterling  given  by  the  will." 

That  was  the  instrument  which  gave  rise  to  the  question  in  the  present  case.  Mr.  Cuming, 
the  maker  of  the  settlement,  died  in  the  year  1790,  leaving  his  grandson  George,  who  was  the 
only  son  of  his  then  recently  deceased  son  Thomas,  to  succeed  to  the  property,  and  leaving 
several  daughters  of  that  deceased  son  Thomas,  of  whom  the  eldest  is  Mrs.  Cuming,  the  present 
appellant  in  one  of  these  Appeals.  Another  was  Lady  Bos  well,  who  is  now  represented  by  Mrs. 
BoswelL  I  need  not  go  into  the  details  of  the  mode  in  which  that  representation  is 
alleged  to  have  taken  place.  Mrs.  Boswell  is  a  respondent  in  one  of  these  appeals,  and  an 
appellant  in  another.  The  grandson  George  attained  his  majority  in  the  year  1799,  and  then  he 
was  put  into  possession  of  the  whole  of  the  property,  which  he  enjoyed  until  his  death,  which 
happened  in  the  year  181 1.  He  never  married,  and  then,  upon  his  death,  Mrs.  Cuming,  as  the 
eldest  daughter,  was  let  into  possession  of  the  property,  as  being  the  person  who,  under  these 
circumstances,  was  entitled  under  the  will  to  succeed.  When  George,  the  grandson,  died  in 
181 1,  there  having  been  no  posthumous  child  born  of  Thomas  Cuming,  he  left  as  his  heirs  at 
law,  his  co-heirs,  and  five  sisters,  Mrs.  Cuming  being  the  eldest,  and  Mrs.  Boswell,  one  of  the 
younger  sisters,  the  next  but  one  to  Mrs.  Cuming. 

In  the  year  1830  the  trustees  of  this  settlement  raised  an  action  of  multiplepoinding,  in  order 
to  obtain  a  discharge  of  their  duty  as  trustees,  and  to  have  the  disposition  of  the  property 
sanctioned  by  the  authority  of  the  Court.  It  was  not  till  the  year  1844  that  the  claims  were  put 
in,  which  gave  rise  to  the  present  questions,  the  questions  being  three  in  number.  In  the  first 
place,  what  is  the  true  construction  of  this  (as  I  call  it)  will  and  codicil  ?  Under  this  will  and 
codicil,  did  George,  the  grandson,  become  absolutely  entitled,  to  all  intents  and  purposes,  to  the 
property,  so  that  upon  his  death  it  goes  to  be  divided  amongst  those  who  represent  him  ?  Or 
did  he  take  it  only  as  heir  in  tail — as  a  fiar  in  tail,  so  that  upon  his  death  without  issue,  it  passed 
over  to  his  sisters,  or  any  of  them  ?  That  is  the  first  question.  The  Court  of  Session  held  that 
he  took  only  as  institute  in  tail,  and  that  upon  his  death  Mrs.  Cuming,  as  the  elder  sister,  suc- 
ceeded as  heir  substitute  to  him.  That  was  the  decision  of  the  Court  of  Session  upon  that  point 
Against  that,  Mrs.  Boswell,  who  represented  one  of  the  other  sisters,  contended,  that  George  took 
absolutely,  and  that  upon  his  death  without  issue,  the  whole  property  became  divisible  amongst 
those  who  were  his  next  of  kin.  Whichever  way  that  question  is  decided,  Mrs.  Cuming  con- 
tends, that  the  residue  of  the  property,  from  the  death  of  the  settlor  in  1790,  up  to  the  time  when 
George  attained  his  majority,  was  to  be  accumulated,  and  then  invested,  so  that  the  accumu- 
lations of  rents  or  interest  during  the  minority  of  George  were,  upon  his  attaining  21,  to  be  all 
invested  and  treated  as  part  of  the  capital,  which  was  to  pass  to  those  who  were  to  take  in  suc- 
cession. Upon  that  point  the  Court  of  Session  differed  from  Mrs.  Cuming.  They  concurred 
with  her  in  the  former  contention,  but  differed  from  her  in  that,  and  held  that  the  residue 
belonged  absolutely  to  George,  and  consequently,  upon  his  death  became  divisible  amongst  those 
who  were  entitled  to  his  property  as  upon  intestacy. 

There  was  another  question,  which  arose  in  respect  to  certain  bonuses  that  were  declared  upon 
a  portion  of  the  personal  property  of  this  testator,  which  consisted  in  part  of  English  bank  stock, 
and  in  part  of  Scotch  bank  stock,  or  stock  in  Scotland,  that  was  of  the  same  nature,  and  in 
respect  of  which  stock,  both  that  in  England  and  that  in  Scotland,  certain  bonuses  had  been 
declared  a  few  weeks  before  George  attained  his  majority,  to  be  made  payable  at  a  future  day, 
which  day  did  not  happen  till  after  he  had  attained  his  majority.  The  question  is — whether 
these  bonuses  did  or  did  not  pass  as  part  of  what  was  to  be  considered  as  residue  during  the 
minority,  and  so  to  be  invested.  Upon  that  point  I  do  not  find  that  the  Lord  Ordinary  gave 
any  very  distinct  opinion.     He  treated  it  all  as  being  a  portion  of  the  residue:.     But  that  point 
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does  not  appear  to  me,  as  far  as  I  can  recollect,  to  have  been  very  distinctly  raised  before  him, 
nor  is  it  very  material,  as  will  appear  in  the  view  which  I  take  of  this  case. 

I  will  very  shortly  consider  these  three  questions  in  succession.  The  first  is  a  question  of 
construction — ^whether,  upon  the  event  of  the  death  of  George  Cuming,  the  grandson,  in  181 1, 
unmarriedy  the  whole  of  the  residue  of  the  moveable  estate,  the  whole  property,  in  fact,  (for  the 
property  was  nearly  all  moveable  estate,  but  afterwards  invested  in  heritable  estate,)  did  or  did 
not  pass  over  to  Mrs.  Cuming.  The  Court  of  Session  held  that  it  did.  Mrs.  Boswell  has 
appealed  against  that. 

Now,  this  question  must  be  determined  along  with  the  other  question  of  construction,  by 
looking  at  the  exact  terms  which  have  been  used.  Collecting  the  intention  of  the  testator  from 
the  language  which  he  has  used  to  embody  that  intention,  he  gives  his  property  to  trustees,  and 
directs,  first,  that  they  shall  pay  his  debts  ;  and,  secondly,  that  they  shall  pay  certain  legacies  ; 
''  and  lastly,  after  payment  of  these  sums,  the  trustees  shall  lay  out  and  employ  the  residue  of 
my  said  effects  for  the  use  and  behoof  of  George  Cuming,  and  the  heirs  of  the  body  of  the  said 
George  Cuming,  in  such  way  and  manner  as  may  seem  most  expedient  to  them,  till  he  or  they 
may  arrive  at  majority,  when  they  are  to  denude  thereof  in  his  or  their  favours,  with  such  con- 
ditions that  they  shall  not  dispose  of  the  same,  nor  alter  the  succession  thereof,  either 
gratuitously  or  onerously,  as  to  the  said  trustees  may  seem  proper ;  and  failing  of  the  said 
George  Cuming  or  his  lawful  issue  before  either  of  their  attaining  to  majority,  then  such  residue 
is  to  x>ertain,  under  the  conditions  foresaid,  to  any  other  heir  male  of  my  said  son's  body,  if  any 
such  shall  hereafter  exist,  by  the  said  Janet  Chalmers  being  delivered  of  a  posthumous  child  ^ 

The  first  question  is — what  would  have  been  the  construction,  if  there  had  been  no  codicil 
afterwards,  George  having  attained  his  majority,  and  whether  or  not  there  would  have  been  any 
gift  over  to  the  daughters.     Now,  if  there  had  been  no  codicil,  I  confess  that  I  should  have  been 
very  much  inclined  to  be  of  opinion,  that  the  daughters  were  there  intended  to  take  as  conditional 
institutes,  and  not  as  heirs  by  substitution,  because  otherwise  I  must  overlook  the  words,  ''and 
failing   of  the  said   George  Cuming  or  his  lawful  issue  before  either  of  them  attaining  to 
majority."    But  when  I  come  to  read  that,  coupled  with  what  follows  in  the  two  codicils,  I  come 
to  the  same  conclusion  as  that  at  which  the  Court  of  Session  arrived,  namely,  looking  at  all  these 
instruments  together,  which  I  think  are  legitimately  to  be  construed  together,  (the  first  codicil, 
particularly,  having  been  executed  only  three  days  after  the  will,)  it  is  quite  clear,  although  tbere 
were  those  expressions  "  before  either  of  their  attaining  to  majority,"  that  they  were  really  used 
per  incuriam^  or  without  the  testator  exactly  understanding  the  effect  of  them  ;  because  I  cannot 
come  to  any  other  conclusion,  looking  at  the  codicils,  than  this,  that  the  testator  intended  that, 
whenever  the  entail  which  he  directed  to  be  created  in  favour  of  George  should  fail,  the 
daughters  should  succeed.     By  the  will  they  were  to  succeed.     Whenever  the  son's  issue  should 
fail,  then  the  daughters  were  to  take  equally.     Then  in  his  codicil  he  says — "  I,  the  before 
designed  William  Cuming,  do  hereby  declare,  that,  failing  heirs  male  of  my  son's  body,  and  the 
succession  opening  to  heirs  female  of  his  body,  that  then,  in  place  of  the  said  residue  of  my  estate 
and  effects  pertaining  to  the  daughters  of  the  said  Thomas  Cuming,  my  son,  equally  among  them, 
as  provided  by  the  foresaid  disposition,  the  same  shall  solely  pertain  to  the  eldest  heirs  female 
of  the  said  Thomas  Cuming,  and  their  issue,  the  eldest  heir  female,  through  the  whole  course 
of  succession,  succeeding  always  without  division,  and  excluding  heirs  portioners."     Now, 
the  way  in  which   I  read  these  words,  "  failing  heirs  male  of  my  son's  body,  and  the  suc- 
cession opening  to  heirs  female  of  his  body,"  is  this  : — I  understand  the  testator  to  put  his 
construction  upon  the  former  instrument,  that,  whenever  the  succession  of  heirs  male  of  his 
son's  body  failed,  the  succession  was  to  open  to  heirs  female.    Then,  he  alters  the  mode 
in   which  heirs  female  should  take — instead  of  taking  as  heirs  portioners,  they  are  to  take 
successive     I  think  that  would  have  been  the  legitimate  construction,  and  the  only  con- 
struction which    I    could  have  acted  upon,  even   if  it    had    stood    upon  the  first  codicil 
only.      But   I   see  that  confirmed  two  years  afterwards  by  the  second   codicil,  in  which  he 
says — "  failing  my  grandson  George  Cuming,  and  the  heirs  of  his  body,  I  hereby  give  to  each 
of  my  granddaughters  (except  the  eldest  at  the  time)  who  shall  survive  me,  and  the  heirs  of  their 
bodies,  ;£4ooo  sterling,  over  and  above  the  sum  of  ;^iooo  sterling."    I   think  that  clearly 
shews,  that  what  he  meant  was,  that  whenever  George  Cuming,  the  grandson,  and  the  heirs  of 
his  body,  failed,  his  granddaughters,  except  the  eldest,  who  was  to  succeed,  should  take  ;^4ooo 
sterling.     It  is  said  that  that  could  not  have  been  intended,  because,  in  all  human  probability, 
they  would  have  been  dead  a  century  before  that  limitation  might  take  effect.    The  observation 
upon  that  is  this — that  the  £aocx>  must  be  taken  to  be  merely  a  charge  upon  the  corpus^  there- 
fore, whenever  a  daughter  succeeded,  in  default  of  heirs  of  the  son,  to  the  corpus  of  the  estate, 
she  should  take  it  cum  onere^  and  she  would  be  liable  to  pay  the  ^^4000. 

Upon  these  grounds,  I  come  to  the  same  conclusion  as  that  to  which  the  Lord  Ordinary  and 
the  Court  of  Session  arrived,  viz.,  that  the  construction  was  right,  which  has  been  put  upon  these 
instruments,  that,  at  the  death  of  George,  the  grandson,  without  issue,  in  181 1,  Mrs.  Cuming 

u  u 
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succeeded  as  heir  female  to  this  property,  according  to  the  true  construction  of  the  will  and 
codicils  stated  here. 

Then  the  next  question  is — to  what  did  Mrs.  Cuming  succeed  ?  She  succeeded,  of  course,  to 
all  the  property  the  testator  left.  Did  she  succeed  also  to  the  accumulations  of  interest  and 
profits  made  by  that  property  from  the  death  of  the  testator  up  to  the  time  when  George  attained 
nis  majority  in  the  year  1799?  The  Lord  Ordinary  held  that  she  did  not,  but  that  that  was 
clearly  property  given  by  the  will,  according  to  the  true  construction,  to  the  first  taker,  George, 
for  his  own  benefit,  and  that,  consequendy,  it  passed  to  those  who  now  represent  him. 

I  need  hardly  say,  that  this  is  a  mere  question  of  construction.  The  word  "  residue,^  no  doubt, 
may  comprise  interest  accruing  after  the  death  of  the  testator.  That  was  the  case  in  Green  v. 
Ekinsy  2  Atk.  473,  to  which  we  were  referred  by  the  Solicitor-General  in  the  argument.  That 
is  an  English  case,  but  the  same  principle  would  apply  to  Scotland ;  and  there  are  Scotch  cases 
which  bear  out  exactly  the  same  principle.  In  that  case,  Mr.  Green  had  issue  by  his  first  wife, 
the  defendant  Elizabeth,  who,  in  his  lifetime,  had  privately,  and  without  his  consent,  married 
Mr.  Burnaby,  and  by  his  second  wife  had  issue,  another  daughter  named  Frances,  who  at  the 
time  of  making  this  will,  and  at  his  death,  was  an  infant.  And  having  a  very  considerable  real 
estate  and  a  very  large  personal  estate,  he  devised  several  particular  legacies  to  his  wife  and  to 
Mrs.  Burnaby  and  his  daughter  Frances,  and  gave  directions  to  have  his  trade  carried  on  after 
his  death  for  the  benefit  of  those  who  should  be  entitled  to  the  residue  of  his  estate.  And  all 
the  residue  of  his  personal  estate  he  devised  to  any  son  he  should  have  by  his  wife  at  his  age  of 
21  ;  if  no  son,  then  to  his  daughter  Frances,  to  be  paid  to  her  at  her  age  of  21,  or  marriage. 
But  if  it  should  happen  that  his  daughter  Frances  should  depart  this  Ufe  before  21,  or  marriage, 
and  he  should  have  no  other  daughter  bom  of  his  second  wife  who  should  attain  21,  or  marriage, 
then,  and  in  such  case,  if  his  daughter  Elizabeth  Burnaby  should  have  issue  of  her  body,  one  or 
more  son  or  sons,  he  gave  and  bequeathed  the  residue  of  his  personal  estate  to  such  son  of  his 
said  daughter  as  should  first  attain  the  age  of  21  ;  but  if  his  daughter  should  have  no  such  son 
or  sons,  or  having  such  son  or  sons,  none  should  attain  the  age  of  21,  then,  and  in  such  case,  he 
gave  and  bequeathed  the  residue  of  his  personal  estate  to  William  Ekins  Pier,  or  defendant  in 
this  case,  subject  to  the  payment  of  ^^4000  to  the  daughter  of  his  daughter  Burnaby,  in  manner 
therein  mentioned.  There  Lord  Hardwicke  said — "As  to  the  rest  of  the  profits  which  have 
accrued,  and  will  accrue,  till  the  devise  to  the  son  of  Mr.  Burnaby  vests,  I  am  of  opinion  that 
the  interest  and  profits  must  be  considered  as  a  part  of  the  residue,  and  must  accumulate.*' 
That,  he  says,  is  the  construction  to  be  put  upon  those  particular  words.  That  1  do  not  at 
all  do^bt ;  but  the  question  is — whether  or  not  that  construction  can  fairly  and  properly  be 
adopted  in  the  present  case.  Now,  I  confess  I  cannot  think  that  such  a  case  is  at  all  applicable 
to  the  present,  because  here  what  the  testator  directs  his  trustees  to  do  is  this  : — "After  payment 
of  these  sums  the  said  trustees  shall  lay  out  and  employ  the  residue  of  my  said  estates  and  effects 
for  the  use  and  behoof  of  George  Cuming,  my  grandson,  only  spn  of  the  said  deceased  Thomas 
Cuming,  and  the  heirs  of  the  body  of  the  said  George  Cuming,  in  such  way  and  manner  as  may 
seem  most  expedient  to  them,  till  he  or  they  may  arrive  at  majority,  when  they  are  to  denude 
themselves  in  his  or  their  favours."  What  are  they  to  do  with  the  residue  during  the  minority? 
They  were  to  employ  it  "  for  the  use  and  behoof  of  George  Cuming  my  grandson."  I  think  it 
follows  of  necessity  from  that,  that  the  testator  meant  to  say,  that^he  was  to  be  the  person  entitled, 
though  he  was  not  to  claim  possession  of  it  from  the  trustees  till  he  attained  his  majority.  That 
was  a  postponement  for  convenience  arising  from  his  want  of  capacity  as  an  infant  to  manage  the 
property  ;  but  he  did  not  mean  to  interfere  at  all  with  his  right  and  interest  which  should  then 
accrue.  Indeed  any  other  construction  would  lead  to  this  result,  that  the  testator  contemplated 
that  the  grandson  was  to  have  no  fund  out  of  which  he  was  to  be  educated.  The  trustees  have 
applied  a  portion  of  the  income  to  his  education,  and  have  very  properly  done  so,  if  it  did  not 
belong  to  him.  I  do  not  mean  that  that  is  quite  conclusive,  because  a  grandfather  may  choose 
to  say — I  give  the  residue  of  my  property  to  my  grandson,  if  he  attains  21,  but  without  any 
interest  in  the  property  in  the  intermediate  time.  But  here  it  appears  that  the  maintenance  was 
to  be  derived  from  this  source.  I  do  not,  however,  rely  upon  that ;  but  I  go  upon  the  words 
which  I  find  in  this  instrument,  from  which  I  collect  clearly  that  the  trustees  were  not  to  denude 
of  their  trusts  till  the  grandson  had  attained  21,  but  they  were  nevertheless,  in  the  mean  time,  to 
manage  the  property  for  his  benefit  till  he  did  attain  21.  The  language  seems  to  me  to  exclude 
any  other  construction,  and  all  doubt.  On  any  other  construction  the  grandson  would  have  been 
left  unprovided  for  during  his  minority.  I  think,  therefore,  upon  that  point,  that  the  decision  of 
the  Lord  Ordinary,  and  afterwards  of  the  Court  of  Session,  was  perfectly  correct 

Now,  as  to  the  question  of  bonuses,  a  great  deal  of  argument  was  addressed  at  your  Lordships' 
bar,  as  to  whether  those  bonuses  were  to  be  considered  sums  of  money  accruing  due  during  the 
minority,  or  after  the  minority  had  ceased,  and  when  the  majority  had  commenced.  In  the 
view  of  the  case  which  I  take,  I  think  that  is  quite  unimportant.  I  think  the  bonuses  must  go  with 
the  other  interests  and  profits.  I  do  not  mean  to  dispute  the  English  rule,  that  such  benefits  do 
not  go  to  the  tenant  for  life,  but  must  be  added  to  the  capital.    This  has  been  considered  as 
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settled  since  the  case  of  Brander  v.  Brander^  4  Ves.  800,  where  Lord  Loughborough  laid  down 
the  rule,  though  evidently  feeling  that  it  rested  on  not  very  solid  grounds.  This  decision  was 
followed  by  Lord  Eldon  in  Paris  v.  Paris ^  10  Ves.  189,  and  by  Lord  Erskine  in  Witts  v.  Steere^ 
13  Ves.  368.  And  the  rule  in  Scotland  is  the  same,  as  was  settled  by  this  House  upon  an  appeal 
in  Irving  v.  Houston^  4  Paton  Ap.  521.  Indeed,  in  Paris  v.  Paris ^  Lord  Eldon  refers  to  the 
Scotch  case  as  having  been  settled  after  great  inquiry  as  to  analogous  cases  in  England.  But 
that  Scotch  case  was  the  case  of  a  liferenter,  and  does  not,  in  my  opinion,  govern  the  case  now 
before  the  House,  where  the  person  entitled  is  not  a  liferenter  but  an  absolute  fiar.  It  is  true, 
that  during  his  minority,  which  is  the  period  now  in  question,  the  income  is  given  not  to  him, 
but  to  trustees  for  his  behoof.  But  this  makes  no  difference  in  principle.  The  gift  was  evidently 
made  to  the  trustees  instead  of  to  George  himself,  only  on  account  of  his  personal  incapacity  by 
reason  of  his  minority.  There  was  no  intention  to  alter  the  character  or  quality  of  his  interest 
in  the  fund.  He  was  no  more  a  liferenter  during  his  minority  than  he  was  after  he  had  attained 
his  age  of  21  years.  After  attaining  that  age  he  became  entitled  in  his  own  right  Before  that 
age  others  were  entitled,  as  trustees  for  him.  If  there  had  been  no  minority  he  would  at  once 
have  been  fiar,  and  so  entitled  to  the  bonuses  as  well  as  to  the  ordinary  profits.  The  minority 
makes  no  difference,  except  that  the  persons  entitled  are  the  trustees  1  but  they  are  entitled  with 
all  the  same  incidents  as  would  have  attached  to  George  himself  if  he  had  been  of  age.  Therefore 
I  think  both  appeals  must  be  dismissed,  and  dismissed  with  costs. 
Sir  /?.  BethelL — ^There  are  cross  appeals,  my  Lord. 

Lord  Chancellor. — I  propose  to  dismiss  them  with  costs.  If  the  parties  like  that  they 
should  be  dismissed  without  costs,  as  they  are  cross  appeals,  that  will  save  the  necessity  of 
taxation. 

Sir  R,  BethelL — I  think,  probably,  the  simplest  way  would  be  to  dismiss  them  both  without 
costs. 

Lord  Advocate, — I  think  it  would. 

Lord  Chancellor. — Very  well.  I  do  not  think  I  should  be  justified  in  making  the  fund 
liable. 

Sir  /?.  Bethell, — No,  my  Lord,  we  do  not  ask  it.    The  parties  ought  to  bear  their  own  costs. 

Interlocutors  in  both  appeals  affirmed,  and  both  appeals  dismissed, 
Appellanfs  Agents, — G.  and  G.  Dunlop,  W.S. — Respondents  Agents,  J.  W.  and  J.  Mackenzie. 


JULY  18,  1856. 

Robert  Hutchison  and  Others,  Appellants,  v,  James  Skelton  and  Others, 

Respondents, 

Legacy — Provisions  to  Children — Vesting — Fee  and  Liferent — Trust — Personal  Bar — Discharge 
^A  father,  subsequent  to  the  death  of  his  daughter  M,,  executed  a  trust  settlement^  directing  his 
trustees  to  set  apart  for  each  of  his  daughters,  {including  M.,)  and  their  children  respectively,  in 
fee,  the  sum  of  £1^00,  and  declaring  that  such  sums  as  had  been  or  might  be  paid  by  him  to 
any  of  them,  and  were  vouched  by  receipt,  or  entered  to  their  debit  in  his  books,  should  be  held 
in  pro  tanto  of  provision.  Previous  to  the  date  of  his  settlement,  the  truster  had  disponed  to 
M,  heritable  subjects  valued  at  £1000,  and  that  sum  he  entered  to  her  debit  in  his  books,  as  "  to 
account  of  patrimony ,**    On  the  truster's  death  : 

Held  (reversing  judgment),  That  this  £1000  was  to  be  deducted  from  the  provision  to  M?s  chil- 
dren,  as  the  will  obviously  intended,  that  equal  legacies  should  be  given  to  all  the  daughters,^ 

The  late  John  Hutchison,  on  i6th  December  1840,  executed  a  trust  disposition  and  settlement, 
by  which  he  conveyed  to  his  wife  and  his  sons,  as  trustees,  his  whole  property,  heritable  and 
moveable.  The  trust  purposes  were — ist.  For  payment  of  debts.  2d,  That  the  trustees  should 
"  secure  to  Mrs.  Elizabeth  Morrison,  my  spouse,  in  liferent,  for  her  liferent  use  only,  the  dwelling 
house  of  Caimgall,  with  the  garden  ;  *'  ana  also  deliver  over  to  her,  as  her  own  absolute  property, 
the  whole  household  furniture,  &c.,  with  a  free  liferent  annuity  of  ^^150,  by  equal  portions,  at 
Whitsunday  and  Martinmas,  beginning  the  first  half  year's  payment  at  the  first  of  these  terms 
which  shall  happen  six  months  after  my  death,  for  the  half  year  succeeding,  and  so  to  continue 
during  her  life.  "  Tertio,  That  they  shall  set  apart  and  secure  to  each  of  my  daughters,  Mary, 
Elizabeth,  Katharine,  Ann  and  Jean  Hutchison  in  liferent,  and  their  children  respectively  in  fee, 

*  See  previous  report  15  D.  570;  25  So.  Jur.  340.        S.  C  2  Macq.  Ap.  492;  28  Sc.  Jur.  670. 
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the  sum  of  ;£i5oo  sterling,  to  bear  interest  from  the  first  Whitsunday  or  Martinmas  six  months 
after  my  decease,  but  always  with  and  under  this  special  condition,  viz.,  that  as  these  provisions 
are  intended  for  the  particular  or  personal  benefit  of  my  daughters  and  their  children,  so  the 
same  are  to  be  nowise  subject  to  the^i^  maritioi  their  husbands,  or  to  the  debts  or  deeds  of 
any  or  either  of  them,  or  the  diligence  of  their  creditors ;  and  the  receipts  of  my  daughters 
themselves,  and  of  their  children  according  to  their  several  rights  of  liferent  and  fee,  shall  be 
sufficient  exoneration  to  my  trustees,  without  the  necessity  of  any  consent  or  acquittance  by  their 
several  husbands.  And  lastly y  That  they  shall  pay  and  divide  the  free  remainder  and  residue  of 
my  estate,  real  and  personal,  hereby  disponed,  amongst  my  sons,  the  said  Robert,  James, 
Alexander,  William,  George  and  John  Hutchison,  equally  between  them,  share  and  share  alike ; 
it  being  understood,  and  hereby  specially  provided  and  declared,  that  whatever  sum  or  sums 
have  already  been  paid,  or  may  in  my  lifetime  hereafter  be  paid,  to  any  or  either  of  my  said 
children,  whether  sons  or  daughters,  and  vouched  by  receipt  or  other  written  document,  or 
entered  to  their  debit  in  my  ledger  or  other  account  book,  shall  be  held  and  accounted  (without 
reckoning  interest  thereon)  as  so  much  of  the  provision  falling  to  such  child  or  children  under 
this  deed  of  settlement ;  and  declaring  fufther,  that  the  said  provisions  both  to  wife  and  children 
shall  be  in  full  satisfaction  to  them  respectively  of  every  provision,  legal  or  conventional,  that 
they  could  ask  or  demand  by  and  through  my  decease  any  manner  of  way." 

The  truster  died  in  March  1843.  He  was  predeceased  by  his  daughter  Mary,  wife  of  George 
Arbuthnot,  who  died  in  1837,  leaving  five  children. 

In  October  1823,  the  truster  had  executed  a  disposition,  by  which,  on  occasion  of  her  marriage 
with  Mr.  Arbuthnot,  he  conveyed  to  his  daughter  Mary,  and  her  heirs  and  assignees,  a  house 
and  grounds  in  Peterhead,  which  he  had  purchased  for  ;£8oo,  (to  which  he  added  a  piece  of 
garden  ground,)  and  on  which  house  he  afterwards  expended  some  money  in  improvements.  Of 
same  date  with  the  disposition,  Mrs.  Hutchison  granted  an  acknowledgment  to  her  father,  by 
which  she  declared  that  the  conveyance  had  been  made  to  her  "  in  consideration  of  the  value  of 
the  sum  of  £\ooo  to  account,  or  in  part  of  patrimony."  The  truster  also  made,  in  his  own  hand 
writing,  an  entry  in  a  book  titled,  "Account  of  money  advanced  my  children  at  different  times 
as  patrimony,  as  per  their  receipts,'*  under  an  account  tided,  "Mary  Hutchison,  my  eldest 
daughter,"  in  the  following  terms  : — "  1823,  Oct.  29.  To  her  receipt  for  house  and  ground  as 
described  in  the  receipt,  value  to  account  of  patrimony,  ;^iooo." 

The  present  was  an  action  of  multiplepoinding  and  exoneration  at  the  instance  of  Hutchison's 
Trustees,  the  competing  claimants  being  Robert  Hutchison  and  others,  the  sons  of  the  truster, 
and  the  children  of  Mary  Hutchison. 

The  truster's  sons  claimed  the  residue  of  the  estate  after  payment  to  each  of  the  daughters,  or 
their  representatives,  of  ;£i5oo,  under  deduction  from  Mary  Hutchison* s  share,  of  ;f  1000  paid  to 
her  on  her  marriage.  And  they  pleaded,  that,  at  any  rate,  three  of  her  children  who  had  granted 
discharges  to  the  trustees  on  payment  of  £\oq  each,  and  Sibilla  Arbuthnot,  who  had  for  two 
years  accepted  of  interest  on  £iQo  as  the  amount  of  their  provisions,  were  thereby  barred  from 
insisting  for  further  payment. 

On  the  other  hand,  Mrs.  Hutchison's  four  surviving  children,  and  the  trustees  of  the  late  Mrs. 
Elizabeth  Arbuthnot  or  Anderson,  her  fifth  child,  claimed  payment  of  £yxi  each  in  full  of  their 
provisions, — those  who  had  granted  discharges  and  accepted  of  interest,  maintaining  that,  having 
done  so  in  ignorance  of  their  legal  rights,  the  same  formed  no  bar  to  their  claim. 

The  Court  of  Session  held  that  the  payment  of  £\ooo  was  not  to  be  deducted  from  Mary 
Hutchison's  share. 

The  pursuers  appealed  against  the  judgment  of  the  Court  of  Session  on  the  following 
grounds  : — 

By  the  sound  construction  of  the  settlement,  the  children  and  grandchild  of  Mrs.  Mary 
Hutchison  or  Arbuthnot  are  only  entitled  to  claim  a  balance  of  ;£5oo,  inasmuch  as  it  was  the 
intention  of  the  testator,  that  the  conveyance  of  the  house  and  grounds  to  his  daughter  in  1823, 
on  the  occasion  of  her  marriage,  should  be  held  eauivalent  to  a  payment  of  £1000  of  the  legacy 
of  ^^1500  bequeathed  to  his  daughter  and  her  children. 

Sinclair  v.  Sinclair ^  15  D.  212;  Bankt.  Inst.  i.  6,  5;  Robertson  v.  Maa'ntosky  M.  g6ig ; 
Innes  v.  yameson,  Mor.  1 1464 ;  Burnet  v.  Maitlandy  Mor.  1 1,467  ;  Smith  v.  The  Common  Agent 
of  AuchenblanCy  3  D.  1109  ;  Grants,  Anderson^  3  D.  89  ;  Trimmer  v.  Baync,  7  Ves.  508  ;  Carver 
v.  Bowles  J  2  R.  &  My.  301  ;  Monck  v.  Moncky  i  B.  &  Beatt.  298  ;  Ewan  v.  Watty  6  S.  1125. 

The  respondents  supported  the  judgment  on  the  following  grounds : — i.  According  to  the 
sound  construction  of  the  deed  of  settlement,  the  special  declaration,  that  any  sum  advanced  to 
any  child  or  children  in  the  testator's  lifetime  should  be  held  and  accounted  as  so  much  of  the 
provision  falling  to  that  child,  had  reference  exclusively  to  the  provision  of  liferent  settled  upon 
the  testator's  children,  and  not  to  the  separate  and  independent  provision  of  the  fee  of  the  sum 
so  liferented,  which  was  secured  in  favour  of  the  testator's  grandchildren.  2.  There  are  therefore 
no  grounds  for  imputing  the  advance  or  payment  of  £\qoo  made  to  the  mother  of  the  respondents 
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in  the  lifetime  of  the  testator,  in  extinction  or  satisfaction  of  the  fee  of  ;£i  500,  which  was  specially 
secured  to  the  respondents  by  the  deed  of  settlement. 

Solicitor-General  (Bethell),  and  Roll  Q.  C,  for  the  appellant.— This  is  a  question  of  construction, 

and  comes  simply  to  this :— When  a  provision  was  made  to  Mary  in  liferent,  and  her  children  in 

fee,  was  that  a  provision  to  Mary  ?    In  England  it  is  held,  that  a  provision  to  a  child  and  her 

children  is  a  provision  to  that  child,  and  therefore  the  one  may  be  deducted  from  the  other.     It 

is  not  common  sense  to  say,  that  you  can  deduct  ;^iooo  from  the  liferent  of  £\  500 ;  you  can  only 

deduct  it  from  the  capital  sum  of  ;£i  500.     There  can  be  no  doubt  of  the  intention  of  the  testator, 

that  the  sum  of  ;^iooo  was  meant  to  be  deducted  from  the  capital  of  ;£i5oo,  for  he  seems  to  have 

treated  all  his  children  equally ;  and  if  the  Court  below  was  right,  Mary  would  receive  nearly 

double  the  provision  of  the  others.    The  intention  of  the  testator  is  everything.— ^^^'/^wr/rt/r  v. 

Sinclair  J  1 5  D.  212.     It  is  not  enough  to  say,  that  the  provisions  in  the  two  cases  were  different, 

and  conferred  different  kinds  of  benefit. — Booker  v.  Allan^  2  R.  &  My.  270 ;  Kirk  v.  Eddowes^ 

3   Hare,  509 ;  Wharton  v.  Lord  Durham^  5  Sim.  297 ;  3  CI.  &  F.  146 ;  Dixon  v.  Fisher^  6 

W.  S.  431. 

Sir  /^  Kelly  Q.C.,  and  Monro y  for  respondent — The  provision  of  a  fee  and  the  provision  of  a 
liferent  are  totally  distinct  legacies,  and  the  one  cannot  be  imputed  as  part  payment  of  the  other. 
This  appears  clearly  from  Dixon  v.  Fisher,  6  W.  S.  431.  If  the  testator  had  intended  the  ;^iooo 
given  to  Mary  to  be  deducted  from  the  provision  to  the  children,  he  would  have  expressly  stated 
this,  as  was  done  in  reference  to  Jane,  another  of  the  daughters. 

Lord  Chancellor  Cranworth. — I  have  no  hesitation  in  at  once  moving  your  Lordships, 

in  this  case,  to  come  to  a  decision  different  from  that  at  which  the  Court  in  Scotland  has  arrived. 

This  case  appears  to  me,  I  confess,  with  all  deference  to  the  learned  Judges  of  the  Court  below, 

to  be  a  case  scarcely  admitting  of  any  reasonable  doubt.     It  turns  entirely  upon  the  construction 

of  a  particular  instrument.     It  has  been  likened,  at  great  length,  in  the  printed  argument,  to 

cases  with  which  I  think  it  has  little  or  nothing  in  common.     In  the  first  place,  we  were  pressed 

with  the  case  decided  in  this  House,  of  Dixon  v.  Fisher ^  in  which  it  was  held,  and  held  upon 

very  intelligible  principles,  that  where  a  widow  or  a  daughter,  or  any  person  claiming  anything 

against  a  will,  such  as  the  payment  of  legitim,  and  also  claiming  to  take  something  by  virtue  of 

the  disposition  of  the  will,  is  put  to  an  election — if  that  which  is  given  by  the  will  or  trust 

disposition  is  a  liferent  only,  and,  after  the  death,  the  fee  is  given  to  the  children — if  the  election 

is  made  to  take  against  that  instrument — to  take  for  instance  the  legitim,  or  to  take  under  the 

will,  it  does  not  affect  the  interest  of  those  who  take  after  her,  if  she  has  chosen  to  take  under 

the  instrument  in  question — upon  very  intelligible  principles  it  has  been  so  settled,  and  it  is 

unnecessary  to  discuss  the  grounds  u[>on  which  that  determination  was  come  to. 

Then,  during  the  argument,  the  case  was  likened,  and  so  it  is  in  the  printed  papers  before  me, 
to  cases  of  ademption  of  legacies.  I  cannot  say  that  I  think  that  those  cases  bear  much  analogy 
to  the  present  case.  They  somewhat  resemble  it,  but  still  they  do  not  at  all  afford  an  authority 
on  which  a  Court  of  justice  could  act.  Those  cases  proceed  upon  this  ground — that  if  a  testator 
makes  a  will,  and  gives  that  which  is  in  the  nature  of  a  portion  to  his  daughter,  say  £s<xio  to  his 
daughter,  for  her  separate  use  ;  or  he  gives  it  simply  to  the  daughter,  and  afterwards,  in  his 
lifetime,  the  daughter  marries,  and  he  gives  to  that  daughter  £1000,  even  though  he  does  not 
give  that  to  her  as  he  had  given  it  by  the  will  simplicitery  but  settles  it  upon  herself  for  her  life, 
and  afterwards  it  is  to  go  to  her  children,  still  that  must  be  intended  to  be  taken  in  satisfaction 
of  what  has  been  given  by  the  will.  That  affords  no  analogy  to  the  present  case,  because  the 
Courts,  in  this  country  at  least,  to  which  those  authorities  refer,  have  not  considered  that  the 
circumstance  of  a  limited  interest,  such  as  an  interest  for  life  being  given  to  the  daughter,  and, 
after  the  death  of  the  daughter,  an  absolute  interest  being  given  to  the  children  of  that  daughter, 
makes  any  substantial  difference  ;  but  they  have  treated  that  as  a  provision  for  the  daughter.  I 
do  not  think,  however,  that  those  cases  bear  any  close  analogy  to  the  present,  which  turns 
entirely  upon  the  construction  of  this  will. 

Now,  the  will  is  in  these  terms  :— After  directing  the  payment  of  debts,  and  making  certain 
other  provisions,  "  7>r//^,the  trustees  are  to  set  apart  and  secure  to  each  of  my  daughters,"  there 
being  five  of  them,  "in  liferent,  and  their  children  respectively,  in  fee,  the  sum  of  ^i  500  sterling, 
to  bear  interest,"  and  so  on.  Then  it  says  no  jus  mariti'\s  to  accrue  ;  "and,  lastly,  that  they 
shall  pay  and  divide  the  free  remainder  and  residue  of  my  estate,  real  and  personal,  hereby 
disponed,  amongst  my  sons,  equally  between  them,  share  and  share  alike."  Then  comes  this 
clause — "  it  being  understood,  and  hereby  specially  provided  and  declared,  that  whatever  sum 
or  sums  have  already  been  paid,  or  may  in  lifetime  hereafter  be  paid  to  any  or  either  of  my  said 
children,  whether  sons  or  daughters,  and  vouthed  by  receipt  or  other  written  document,  or 
entered  to  their  debit  in  mv  ledger  or  other  account  book,  shall  be  held  and  accounted  (without 
reckoning  interest  thereon)  as  so  much  of  the  provision  falling  to  such  child  or  children  under 
this  deed  of  settlement." 
Now,  in  the  case  of  Mary  Hutchison,  afterwards  Mary  Arbathnot,  who  died  in  the  testator's 
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lifetime,  two  or  three  years  before  the  date  of  his  will,  he  had  advanced  upon  her  marriage 
;^iooo.  Is  that  to  be  taken  in  deduction  of  the  ;£i5oo,  or  is  it  not?  The  Court  below  decided 
that  it  was  not.  because  they  said  that  that  is  to  be  deducted  from  her  life  interest  and  not  from 
the  interest  of  the  children.  She  was  herself  dead,  so  that  in  her  case  there  would  be  no 
deduction.  But  the  same  principle  would  apply  to  the  other  daughters ;  they  are  not  dead,  at 
least  we  have  not  heard  of  their  death,  and  I  presume  they  are  still  living. 

What  is  contended  for  by  the  respondents  is,  that  the  sum  which  the  testator  directs  to  be 
deducted  from  the  provision  falling  to  the  children  under  the  will,  shall  be  deducted  from  the  life 
interest,  because  that  which  would  otherwise  be  deducted,  if  not  from  the  life  interest,  would 
have  to  be  deducted,  not  from  the  provision  for  the  child,  but  from  the  provision  for  the  child  of 
the  child.  Now,  in  the  first  place,  it  is  perfectly  obvious,  that  the  intention  of  this  will  was  to 
give  equal  legacies  to  all  the  daughters,  and  equal  shares  of  the  residue  to  all  the  sons.  But  the 
intention  of  giving  equal  legacies  to  the  daughters  would  be  totally  defeated  by  the  construction 
which  has  been  adopted  by  the  Court  below,  because,  if  there  had  been  any  daughter  who  had 
had  £iSoo  advanced  in  her  lifetime,  the  consequence  would  be,  that  eventually  that  daughter* s 
family  would  take  ;f  3000,  whereas  the  daughter  who  had  had  nothing  advanced  to  her  would  take 
only  ;£i5oo.  It  is  very  improbable  that  the  testator  should  have  contemplated  such  a  state  oi 
things  as  that  arising. 

But  further,  how  is  the  gross  sum  which  has  been  advanced  in  the  lifetime  to  be  apportioned 
and  set  apart  against  the  life  interest  of  the  legacy  given  by  the  will  ?  Supposing  a  sum  of 
;£  1 500  to  be  advanced  in  the  lifetime,  the  testator  dies,  the  interest  that  had  accrued  due  up  to  the 
death  of  the  testator  is  expressed  not  to  be  taken  into  account.  Then,  take  interest  at  any  rate 
you  please, — 5  per  cent., — is  that  to  go  on,  and  the  daughter  to  remain  unprovided  for  for  20 
years,  till  the  interest  for  that  number  of  years  shall  amount  to  ;£i5oo,  and  then  to  be  let  into 
the  enjoyment  of  the  whole?  The  whole  arrangement  is  so  preposterous  and  inconvenient,  that, 
if  there  be  any  possible  construction  that  will  not  militate  against  the  language  used  by  the 
testator,  I  think  it  is  the  duty  of  the  Court  to  arrive  at  such  a  construction.  Now,  is  there  any  such 
possible  construction  ?  I  think  that  which  is  suggested  by  the  learned  counsel  for  the  appellants 
IS  a  perfectly  rational  construction.  The  testator  calls  it  the  "  provision  fallmg  to  such  child  or 
children.**  If  a  man  by  his  will  gives  ;^i5oo  for  his  child,  to  have  the  benefit  of  it  during  her 
life,  and  afterwards  to  go  to  her  children,  she  being  a  married  woman  with  a  family,  is  not  that 
legitimately  described  as  "provision  falling  to  children"  ?  It  appears  to  me  clear  that  it  is  so. 
The  same  expression,  ''portions  for  children,*'  has  been  so  construed  in  England;  and  I  can 
see  no  difficulty  whatsoever  in  adopting  the  same  construction  upon  the  language  used  in  this 
instrument. 

Then  it  is  contended,  that  the  codicil  raises  a  difficulty  here,  because  by  the  codicil  in  respect 
of  one  daughter,  namely,  Mrs.  Hutchison,  who  had  married  first  a  gentleman  of  the  name  of 
Mackay,  and  afterwards  a  gentleman  of  the  name  of  Hutchison,  the  testator  makes  a  provision 
that  what  he  has  advanced  or  agreed  to  advance  to  her,  shall  be  taken  as  a  portion  of  the  money 
that  is  given  by  the  settlement.  Then  it  is  said  expressio  unius  est  exclusio  alterius.  But  the 
codicil,  when  looked  at,  has  clearly  no  such  object.  The  object  of  that  codicil,  1  think,  was  to 
exclude  the  notion  that  the  £1000,  for  which  he  had  given  a  bond,  and  which  he  had  not  paid 
for,  did  not  come  within  the  description  of  sums  already  paid  or  advanced  in  his  lifetime.  It 
was  a  memorandum  that  he  would  advance  it  at  a  future  time. 

Mrs.  Hutchison,  or  those  claiming  in  right  of  her  share,  might  well  have  argued  upon  the 
construction  of  this  will,  and,  I  think,  perhaps  successfully  argued,  if  he  had  not  made  such  a 
codicil — vou  must  construe  this  strictly,  this  is  not  a  sum  of  money  which  has  been  paid  or 
advanced  to  me  in  my  lifetime,  and  consequently  the  provision  for  deduction  does  not  apply. 
It  is  not  necessary  to  argue,  whether  that  could  not  have  been  successfully  contended ;  certainly 
it  might  have  been  very  plausibly  contended,  and  therefore  it  was  a  prudent  thing  for  the  testator 
to  exclude  all  doubt  upon  that  subject,  by  making  the  codicil  which  he  made. 

Upon  the  whole,  although  one  is  anxious  to  hear  the  matter  fully  out,  in  deference  to  the 
opinions  of  the  learned  Judges  of  the  Court  below,  I  cannot  say  that  I  feel  any  reasonable  doubt 
upon  the  subject.  Therefore,  I  think  that,  they  having  come  to  a  wrong  conclusion,  I  must 
move  your  Lordships  that  the  interlocutors  be  reversed. 

Solicitor-General, — I  would  suggest  that  the  order  should  be  drawn  up  in  this  form : — "  Reverse 
the  interlocutors  appealed  against ;  direct  expenses  to  be  repaid ;  repel  the  pleas  and  claim  of 
the  respondents  to  the  whole  sum  of  ;f  1500;  find  expenses  in  the  Court  below  due  to  appel- 
lants; and  find  that  the  residuary  legatees  are  entitled  to 'have  the  previous  advance  of  /looo 
made  by  the  testator  to  his  daughter  Mary  in  her  lifetime,  deducted  from  the  provision  of  2 1 500 
settled  on  the  children  of  Mary.*'  The  Court  below  gave  costs  against  us,  and  we  have  these 
to  pay.     That  ought  to  be  altered. 

Lord  Chancellor. — That  is,  the  property  paid  the  costs  ? 

Solicitor-General, — The  daughters  received  interest  upon  the  sums  now  found  due  to  them  for 
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a  period  of  seven  or  eight  years,  and  after  seven  or  eight  years  they  now  come  forward  and  raise 
this  litigation. 

Lord  Chancellor.— I  think  there  should  be  no  costs. 

Interlocutor  reversed  with  a  declaration,  and  cause  remitted, 
Appellantif  Agents^  Jollie,  Strong,  and  Henry,  W.S. — Respoftdents'  Agents,  J.  B.  Douglas, 
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William  Dixon  and  William  Johnston,  Appellants,  v.  George  Hinton 

BoviLX  (Trustee  for  Messrs.  Balls),  Respondmt. 

Obligation — ^Writ  inre MercatoriA — Act  i696,c25 — Iron  Scrip-— Assignation — Retention — Stamp 
— D,  a  trader  granted  the  following  document  to  S,  and  Son,  in  London: — ^^  Glasgow,  loth  July 
1849. — ^  ^'^^  deliver  1000  tons  No,  i  pig  iron  free  on  board  here  when  required,  after  the  \oth 
day  of  September  next,  to  the  party  lodging  this  document  with  me,  {B,  151.)"  {^^^^^  "  ^^f^ 
William  Dixon,  John  Campbell.''  S,  and  Son  sold  to  B.  a^id  Co,,  and  received  the  price, 
S,  and  Son  became  insolvent  after  the  period  for  delivery  of  the  iron  had  elapsed,  but  before  it 
actually  was  delivered,  and  their  bills  in  payment  of  the  price  were  dishonoured. 

Held  (affirming  judgment),  That  though  the  document  was  invalid,  yet  D.,  the  original  seller, 
had  no  claim  of  retention  against  the  holder  after  the  period  specified  for  the  delivery  in  the 
document  had  elapsed,  because  by  a  new  engagement  he  had  accepted  B,  and  Co,  as  the  party  at 
ivhose  order  the  iron  would  be  delivered. 

Iron  scrip  is  not,  like  a  bill  of  exchange,  a  negotiable  instrument,^ 

The  defenders  appealed,  pleading,  that,  i.  The  original  vendor  of  a  subject  was  not  bound  to 
deliver  it  to  a  sub-vendee  where  the  price  had  not  been  paid  by  the  original  vendee.  2.  The 
document  being  blank  in  the  name  of  the  party  to  whom  ifr  was  originally  granted,  was  null,  in 
.virtue  of  the  Statute  1696,  c.  25.  3.  Even  if  the  document  were  valid  in  favour  of  the  party  to 
whom  it  was  originally  granted,  it  was  not  a  negotiable  document,  and  an >y  right  which  might  be 
held  to  be  constituted  under  it  could  not  pass  to  a  third  party  by  mere  delivery,  but  required  to 
be  transferred  by  a  conveyance  in  his  favour.  4.  The  original  vendee  not  having  paid  the  price 
to  the  appellant,  but  having  merely  granted  a  bill  for  it,  the  appelLant  was  entitled  to  retain  the 
subject  on  the  original  vendee  becoming  insolvent,  notwithstanding  that  the  bill  which  had  been 
granted  for  the  price  was  not  then  due.  Ross's  Leading  Cases  in  Commercial  Law,  ii.  658,  591, 
648,  and  662;  Leslie 'V,  Robertson,  M.  \yyj,etseq,  \  Brandy,  Anderson,  M.  1679;  Ross's  Leading 
Cases  in  Commercial  Law,  ii.  646. 

The  respondents  maintained,  that,  i.  The  cause  having  been  remitted  by  the  Court  of  Session 
to  be  tried  by  a  jury,  and  having  been  withdrawn  from  the  jury,  and  submitted  for  the  decision 
of  the  Court,  the  interlocutors  pronounced  by  the  Court  of  Session  cannot  be  made  the  subject 
of  appeal  to  your  Lordships'  Most  Honourable  House.  2.  The  undertaking  granted  by  the 
appelkint  being  by  its  terms  transmissible  from  hand  to  hand,  so  as  to  entitle  the  holder  to 
delivery  of  the  iron  mentioned  free  from  all  claims  at  the  instance  of  Dixon  against  the  parties 
to  whom  he  originally  delivered  it,  the  respondents,  as  the  holders  of  the  scrip  for  value,  were 
entitled,  on  lodging  the  same,  to  demand  and  receive  delivery  of  the  iron  from  Mr.  Dixon. 
3.  The  undertaking  having  been,  in  point  of  fact,  granted  by  Dixon  and  received  by  Smith  and 
Son,  on  the  distinct  understanding  that  the  right  to  demand  delivery  of  the  iron  should  pass  to 
any  person  to  whom  the  undertaking  might  be  g^ven,  the  appellant  was  barred  from  objecting  to 
make  delivery,  and  must  be  held  to  have  undertaken,  that  delivery  of  the  iron  should  be  given 
to  the  party  who  lodged  the  imdertaking  with  him,  irrespective  of  his  (Mr.  Dixon's)  claims 
against  Smith  and  Son ;  and  the  respondents,  as  representing  Balls  and  Son,  who  lodged  the 
undertaking  with  Dixon,  were  therefore  entitled  to  enforce  delivery  from  him.  4  By  the  letter 
of  4th  September  1 849  Dixon  entered  into  a  new  engagement  with  Balls  and  Son  personally  to 
ship  the  iron  on  their  lodging  the  undertaking,  and  they  having  sent  the  undertaking,  Dixon  was 
bound  to  deliver  the  iron  under  such  new  engagement.  5.  In  any  view.  Balls  and  Son  having 
intimated  their  right  to  the  scrip,  and  lodged  it  with  the  appellant,  and  demanded  delivery — 
before  the  date  of  payment  of  any  debt  due  to  him  by  Smith  and  Son,  or  before  any  claim  of 
retention  was  competent  to  him  against  Smith  and  Son  in  respect  of  their  insolvency — ^the 

*  See  previous  report  13  D.  1029;  26  Sc.  Jur.  284        S.  C.  3  Macq.  Ap.  i  j  28  Sc.  Jur.  684. 
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appellant  was  bound  to  deliver  the  iron  to  Balls  and  Son.  6.  The  appellant  having  required 
Balls  and  Son  to  lodge  the  undertaking  with  him,  in  order  that  delivery  might  be  given  to  their 
order,  and  having  thereafter  agreed  to  give  such  delivery,  was  not  now  entitled  to  refuse  delivery 
in  respect  of  a  claim  against  Smith  and  Son. 

Sir  F,  Kelly  Q.C.,  and  Roll  Q.C.,  for  the  appellants. — The  question  is,  whether,  by  the  law  of 
Scotland,  the  holder  or  indorsee  of  a  document  of  this  kind,  called  iron  scrip,  can  maintain  an 
action  in  his  own  name,  on  the  document,  against  the  original  seller  or  granter?    "We  contend  that 
he  cannot.  The  document  is  in  terms  a  promissory  note  for  the  delivery  of  iron.    The  only  case  in 
which  an  assignee  has  power  to  sue  in  his  own  name  for  the  benefit  of  the  contract,  and  in  which 
the  right  of  action  runs,  as  it  were,  with  the  paper  on  which  the  original  contract  is  written,  and 
passes  from  hand  to  hand,  is  a  bill  of  exchange,  and  that  is  a  document  for  the  payment  of  money. 
A  bill  of  exchange  is  the  creature  of  mercantile  usage  and  custom,  and  is  a  well-known  excepdoo 
to  the  general  rule.     A  promissory  note  does  not,  at  common  law,  confer  the  same  privilege  on 
tha  holder  to  sue  in  his  own  name ;   and  it  required  the  authority  of  a  statute  (3  and  4  Anne,  c  9] 
to  extend  the  exception  to  notes.    The  law  in  Scodand  is  the  same,  and  it  required  a  statute  to 
extend  the  privileges  of  a  bill  of  exchange  to  promissory  notes. — 12  Geo.  in.  c.  72,  §  36.    If, 
therefore,  a  promissory  note  for  the  payment  ot  money  required  a  statute  to  enable  the  bearer 
to  maintain  an  action  against  the  maker,  multo  fortiori  does  it  require  a  statute  to  enable  the 
holder  or  indorsee  of  a  promissory  note  for  the  delivery  of  goods.     There  is  no  allegation  oi  any 
custom  of  merchants  to  support  the  action,  and,  indeed,  such  documents  as  iron  scrip  were  quite 
unknown  until  railways  came  into  use.     The  policy  of  the  law  has  always  been  against  extending 
the  privileges  of  bills  of  exchange  to  other  documents,  as  that  would  encourage  the  wildest 
speculation.    Whatever,  therefore,  may  be  the  effect  of  this  document,  it  could  at  most  ^yq  rise 
to  a  right  of  action  on  the  part  of  the  original  grantees,  viz.,  Smith  and  Son,  and  the  pursuers 
Balls  and  Son  can  only  stand  in  the  shoes  of  Smith  and  Son.     As,  however,  the  latter  became 
insolvent  before  the  time  when  the  iron  became  deliverable  and  the  seller  had  not  parted  with 
the  possession,  and  the  price  had  not  been  paid,  the  seller  was  not  bound  to  deliver. — AVEwan 
V.  Smith,  6  Bell's  Ap.  340;  England  y,  Davidson,  11  A.  &  £.  856;  Townleyv,  Crump,  4  A.  & 
£.  58 ;  Bloxham  v.  Sanders,  4  B.  &  C.  941.   It  makes  no  difference  in  such  a  case,  that  a  bill  of 
exchange  was  given  for  the  price. — Graves  v.  Key,  3  B.  &  Ad.  313 ;  Miles  v.  Gorton^  4  Tyr.  295; 
2  Cr.  &  M.  504.     Even  assuming  the  document  valid,  the  appellant  was  not  bound  to  deliver  the 
iron  in  parcels,  as  he  engaged  to  deliver  only  one  thousand  tons  at  a  time.     Independendy  of 
the  argument  on  which  we  most  rely,  namely,  the  invalidity  of  the  instrument  at  common  law, 
it  is  also  invalid  under  the  Statute  1695,  c.  25,  which  enacts,  that  "all  deeds  («.  ^.  including 
writings)  subscribed  blank''  in  the  name  of  the  grantee  are  null,  except  only  bills  of  exchange 
or  the  notes  of  a  trading  company.    This  document  ranks  neither  among  bills  of  exchange  nor 
notes  of  a  trading  company,  which  were  well  known  instruments  at  the  time  of  the  statute ;  but 
the  present  document  is  of  quite  recent  introduction.     It  is  said  that  it  may  rank  among  bills  of 
exchange  and  notes,  for  these  used  formerly  in  Scodand  to  be  granted  for  delivery  of  commodities 
instead  of  money,  but  the  following  cases  disprove  that  assertion : — Leslie  v.  Robertson,  Mor. 
1397 ;  Douelas  v.  Erskine,  M.  1397;  Bruce  v.  Maxwell,  M.  1399; — ^^  document  in  such  cases 
not  being  blank  in  the  name  of  the  original  grantee.     It  cannot  be  said  that  the  document  is 
excepted  from  the  statute  on  the  ground  that  it  is  in  re  mercatorid,  for  the  latter  distinction  refers 
merely  to  the  probative  quality  of  the  document,  and  a  document  may  be  exempt  from  the  strict 
rules  of  probation,  and  yet  null  under  this  statute.     But  this  document  cannot  be  considered  ^^ 
in  re  mercatorid  at  all,  being  quite  unknown  to  commerce,  and  having  no  custom  or  usage  to 
support  it. 

Solicitor-General  (Bethell),  Anderson  Q.C.,  and  Bovill  Q.C.,  for  the  respondent. — i.  We 
object  to  the  competency  of  this  appeal.  By  the  minute  of  agreement  drawn  up  at  the  trial,  the 
parties  consented  to  withdraw  the  case  from  a  jury,  and  to  refer  it  to  the  Court  as  arbitrators. 
This  result  necessarily  follows  from  the  cases  of  Craig  v.  Duffus,^  Bell's  A  p.  309,  and  Dudgeon 
V.  Thomson,  ante,  p.  403  ;  I'Macq.  Ap.  714;  26  Sc.  Jur.  62a  The  moment  an  interlocutor  was 
pronounced  sending  the  cause  to  a  jury  trial,  the  case  was  put  on  the  same  footing  as  the  cases 
enumerated  by  the  statute;  Montgomery  v,  Boswell,  i  M*L.  &  Rob.  136;  and  the  only  mode 
then  left,  if  any,  of  getting  rid  of  a  jury  trial,  was  to  get  that  interlocutor  discharged.  That  not 
being  done  and  the  cause  going  to  a  jury  trial,  and  then  being  withdrawn  from  the  jury,  and 
submitted  to  the  Court,  the  parties  thereby  deprived  themselves  of  the  power  of  appealing  against 
their  decision.  It  is  impossible  to  draw  any  line  between  this  case  and  Dudgeon  v,  Thomson. 
2.  As  to  the  merits.  It  is  said  this  is  a  contract  only  with  Smith,  but  the  engagement  is  one  to 
deliver  iron  to  whoever  produces  the  document  It  was  well  known  that  in  Scotland  no  con- 
sideration was  necessary  to  support  a  simple  contract,  in  which  respect  the  law  differs  from  that 
of  England. — Bell's  Prin.  §  8.  This  is  not  in  terms,  therefore,  a  contract  with  Smith  in  particular, 
but  with  the  holder  of  the  document,  from  whom  it  was  not  necessary  that  any  consideration 
should  Row.  It  is  a  self-subsisting  document,  and  is  complete  evidence  of  a  promise  to  the 
holder.     It  is  said  this  kind  of  document  is  against  the  policy  of  the  law,  and  leads  to  gambling) 
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but  it  seemed  rather  to  promote  the  convenience  of  commerce,  and  was  in  harmony  with  general 
principles. — Ersk.  v.  3,  5.     Even  in  England  it  is  by  no  means  clear  that  an  action  could  not  be 
maintained  on  such  a  document    Thus,  if  one  offer  a  reward  by  advertisement,  the  person 
answering^  to  the  requirements  may  sue  for  it,  for  in  that  case  it  is  a  sort  of  contract  cum  omni' 
bus. — See  Maigh  v.  Brookes^  10  A.  &  E.  309.     It  would  be  strange  if  the  party  signing  such  an 
engagement  could  escape  the  obvious  consequence  of  it.     So  the  holder  of  railway  scrip  has 
been  held  entided  to  the  benefit  of  the  document. — See  Shaw  v.  Fisher^  2  De  G.  &  Sm.  1 1 ; 
WytiTte  V.  Price ^  3  De  G.  &  Sm.  310;  Youngs,  Smtih,  4  Rail.  C  135 ;  Midland  Great  Western 
R^  Co,  V.  Gordon^  5  Rail.  C.  76.     In  Georgier  v.  Melville^  3  B.  &  C.  45,  whoever  was  the  holder 
of  a  certain  bond,  was  found  entitled  to  a  certain  sum  of  money  named  therein.     There  has 
been  no  authority  cited  from  the  law  of  Scotland  to  shew,  this  is  not  a  valid  engagement  in  the 
hands  of  the  holder.     It  is  useless  to  resort  to  vague  notions  about  the  policy  of  the  law  being 
hostile  to  this  kind  of  instrument.     It  was  once  thought  in  England  illegal,  and  against  public 
policy,  for  a  person  to  sell  goods  not  in  esse,  but  it  is  now  setded  otherwise ;  and  it  required  an 
express  statute  to  render  stockjobbing  transactions  illegal,  thereby  shewing,  that,  but  for  such 
statute,   they  would  be  legal. — See  Hebblethwaite  v.  M^Morine,  5  M.  &  W.  462 ;  Mortimer  v. 
M^Afillanj  6  M.  &  W.  58.     In  a  recent  case  in  Scotland,  the  great  majority  of  the  Judges  have 
decided   that  there  is  no  illegality  whatever,  but  that  the  holder  of  this  kind  of  document  is 
entitled  to  sue  for  delivery  of  the  iron. — Dimmack's  casCy  28  Sc.  Jur.  362.     The  very  terms  of 
the  delivery  order  were  quite  independent  of  any  contract  with  Smith,  and  it  is  no  answer  to  the 
holder  asking  for  delivery,  that  Smith  had  not  paid  the  price,  for  pajonent  was  not  made  a 
condition  precedent.     The  cases  cited  by  the  other  side  as  to  the  right  of  retention  are  inap- 
plicable.    In  Macewan  v.  Campbell^  it  was  not  a  delivery  order  addressed  to  the  individual  having 
possession  of  it.     The  nearest  approach  to  the  present  document  is  a  bill  of  lading,  and  if 
addressed  to  the  bearer  it  would  entitle  him  to  delivery. — Lickborough  v.  Mason,  i  Smith  L.C. 
431 ;  Howard  V,  Tucker,  i  B.  &  Ad.  712;  Alsagerv.  St.  Katherine  Dock  Co.,  14  M.  &  W.  794. 
But  apart  from  general  principles,  there  is  sufficient  ground  in  the  correspondence  which  passed 
between  the  parties  here  to  sustain  this  action  whether  in  England  or  in  Scotland.    The  appellant, 
by  letter,  specially  acknowledged  a  transfer  of  the  iron  to  the  respondents  Balls  and  Son,  and 
thereafter  accordingly  held  the  iron  as  agents  of  Balls. — Hawes  v.  Watson,  2  B.  &  Cr.  540 ; 
Hamtan  v.  Anderson,  2  Camp.  243;  Stonardv,  Dunkin,  2  Camp.  344.     As  to  the  Statute  169$, 
c.  25,  it  does  not  apply  to  this  case. — See  Ogilvyy.  Ross,  28th  June  1804,  F.C.;  Macdonald's 
Trustees  v.  Rankin,  13th  June  181 7,  F.C. ;  Dimmacl^s  case,  28  Sc.  Jur.  362. 

Sir  /^  Kelly  replied. — If  this  appeal  be  not  competent,  it  will  be  a  complete  surprise  on  the 
parties,  and  the  mistake,  if  any,  was  that  of  the  Judge.  The  Judge  ought  no  doubt  to  have 
directed,  in  point  of  form,  a  verdict  either  way,  no  matter  which  way,  reserving  the  points  of  law 
for  the  Court,  and  in  substance  he  did  so.  In  Craig  v.  Dujfus,  and  Dudgeon  v.  Thomson,  the 
parties  left  both  the  law  and  the  facts  to  the  Court  j  here  they  left  the  law  only,  there  being  no 
question  of  fact  in  dispute.  Therefore  those  cases  do  not  govern  this.  As  to  the  merits,  Smith 
could  no  doubt  have  assigned  this  contract  to  Balls  by  a  regular  assignation,  but  then  the  latter 
could  only  stand  in  the  shoes  of  the  former.  The  respondent,  however,  contends  that  he  can 
sue  in  his  own  name  on  the  mere  paper  in  his  hand,  independently  of  any  relations  between  the 
original  parties.  The  document  is  unknown  to  the  law  as  one  giving  these  rights,  and  the 
incidents  of  a  bill  of  exchange  are  not  to  be  extended  without  statutory  authority.  It  is  said,  a 
person  even  in  England  may  sue  on  a  contract  though  not  named  in  it,  as  for  a  reward  offered 
by  advertisement.  But  even  if,  for  the  sake  of  justice  and  the  convenience  of  mankind,  this 
may  be  so,  it  supplies  no  authority  for  the  broad  proposition,  that  the  benefit  of  the  contract  can 
pass  by  the  mere  delivery  of  the  paper.  At  the  most.  Balls  can  only  stand  in  the  shoes  of 
Smith,  and  whatever  defence  is  competent  against  the  one  is  competent  against  the  other. 

Cur,  adv,  vult 

Lord  Chancellor  Cranworth. — This  is  an  appeal  arising  out  of  an  action  brought  by  a 
certain  firm,  Balls  and  Son,  who  were  merchants  in  London,  against  the  defender  Dixon,  an 
ironmaster  in  Glasgow.  The  summons  states  that  the  pursuers  (that  is.  Balls  and  Son)  on  or 
about  the  14th  July  1849,  through  Mr.  C.  Robert  Moate,  broker,  London,  purchased  from 
Messrs.  Benjamin  Smith  and  Son,  of  the  Stainton  Iron  Works,  1000  tons  of  Scotch  pig  iron 
No.  I,  and  received  from  the  broker  a  document,  of  which  the  following  is  a  copy: — "^ London, 
i/\th  jfuly  1849. — Bought  for  Thomas  Balls  and  Son,  of  Messrs.  Benjamin  Smith  and  Son,  one 
thousand  tons  of  Scotch  pig  iron  No.  i,  as  per  Dixon's  undertaking  (copy  at  foot),  at  forty-four 
shillings  per  ton,  payment  by  buyer's  acceptance  of  seller's  draf?,  at  four  months  date  from 
to-day."  That,  reckoned  from  the  i4th  July,  would  be  the  middle  of  November.  They  alsD 
received  "copy  of  undertaking,"  viz. : — "  Glasgow,  10th  yuly  1849. — I  "^^  deliver  one  thousand 
tons  No.  I  pig  iron  free  on  board  here  when  required,  after  the  tenth  September  next,  to  the 
party  lodging  this  document  with  me,  f.  o.  b.  in  Glasgow.  (Signed).  For  William  Dixon,  John 
Campbell"     The  question  arises  upon  the  validity  of  that  instrument. 
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The  summons  goes  on  to  state,  ^*  that  the  pursuers  duly  paid  the  price  of  the  iron,  which,  at 
the  rate  of  44;.  per  ton,  amounts  to  the  sum  of  ;£2200^  and  received  the  undertaking  or  delivery 
order  above  copied/  It  then  goes  on  to  state,  **  that  such  documents  are,  in  the  practice  of  the 
trade,  granted  by  the  ironmasters,  or  holders  and  dealers  in  iron,  and  upon  presentation  of  such 
scrip  or  order  without  indorsation  or  intimation,  the  party  presenting  is  entitled  to  receive 
delivery  of  the  iron,  and  in  virtue  of  which  undertaking  the  pursuers  were  entitled  on  presentadon 
to  receive  delivery  of  said  1000  tons  of  pig  iron  from  the  defender.  With  the  view  of  accommo- 
dating parties  in  the  practice  of  purchasing  from  the  pursuers,  they  made  application  to  the 
defender,  to  divide  the  said  looo  tons  imder taking  or  delivery  order,  and  received  in  reply  the 
answer,  of  which  the  following  is  a  copy," — the  answer  in  truth  saying,  that  they  declined  to 
divide  the  undertaking  or  delivery  order.  Afterwards,  a  further  correspondence  took  place, 
and  this  letter  was,  on  the  4th  September  1849,  addressed  by  the  defender  to  Balls  and  Son, 
the  plaintiffs : — "  Your  favour  of  the  30th  ultimo  was  duly  received,  but  owing  to  the  absence 
of  the  writer  was  not  replied  to  at  the  time.  Messrs.  Smith  and  Son  purchased  the  1000  tons 
pig  iron,  as  I  understood,  for  their  own  use,  and  on  the  undertaking  being  lodged  with  me,  I  will 
ship  the  iron  as  required  in  the  usual  way. — I  am,  &c. — For  W.  Dixon,  J.  CampbelL"  Then 
the  summons  states,  in  substance,  that  afterwards  Dixon  refused  to  deliver  the  iron,  although 
these  undertakings  were  duly  presented. 

The  answer  of  Dixon  was  to  this  effect.  He  states  first,  that  the  document  in  question  of  loth 
July  was  unstamped,  improbative,  and  not  binding  on  the  defender;  and,  secondly,  that  ^as  the 
defender  transacted  solely  with  Messrs.  Smith  and  Son,  and  never  came  under  any  legal  obli- 
gation to  deliver  the  iron  in  question  to  the  pursuers,  or  any  third  party,  the  pursuers  are 
not  entitled  to  insist  in  the  conclusions  of  this  action,  to  any  extent,  and,  indeed,  have  not 
averred  or  set  forth  any  relevant  or  legal  title  to  pursue."  Then  he  states  that  the  document 
of  loth  July  1849,  even  supposing  it  were  probative,  "is  not  negotiable  or  legally  transferable 
from  hand  to  hand,  like  a  bank-note  or  bag  of  money,  without  assignation  or  indorsation,  and 
the  rights  competent  to  Messrs.  Smith  and  Son  under  the  contract  or  agreement  entered  into 
between  them  and  the  defender,  whatever  these  may  be,  have  not  been  legally  or  validly 
assigned  or  made  over  by  them  to  the  pursuers.  In  any  view,  the  pursuers  are  liable  to  all  the 
exceptions  pleadable  against  their  cedents.  Smith  and  Son."  The  defence  here  rests  on  two 
grounds— ^rstj  the  invalidity  of  the  document  of  loth  July  1849;  ^^^9  secondly^  that  the  holder 
can  only  stand  in  the  place  of  Smith  and  Son. 

The  action  was  brought  in  the  Sheriff  Court,  and  the  Sheriff  decided  in  favour  of  the  defender 
upon  the  latter  ground,  that  Smith  and  Son  not  having  paid  for  the  iron,  the  holders  of  this 
document,  Balls  and  Son,  could  not  enforce  the  terms  of  that  contract  against  Dixon;  that 
Dixon,  in  truth,  had  what  we  should  call  a  lien,  or  what  in  Scotland  they  call  a  right  of  retention, 
until  the  price  was  paid.  The  Sheriff  made  this  interlocutor: — "Sustains  the  defence  of 
retention  pleaded  for  the  defender  Dixon  and  his  trustee,  and  assoilzies  them  from  the  conclusions 
of  the  action."  The  cause  was  then  taken  by  advocation  to  the  Court  of  Session,  and  the  Lord 
Ordinary  took  a  different  view  of  the  case.  Now,  I  may  observe  that  the  decision  of  the  Sheriff 
in  the  first  instance  was  clearly  unsustainable.  It  is  quite  clear  that  that  document,  if  it  gives 
any  right,  gives  a  right  totally  independent  of  any  question  between  Dixon  and  Smith  and  Son. 
The  very  object  of  the  document  is  to  give  to  the  holder  of  it  something  which  puts  him  in  a 
different  situation  from  the  person  from  whom  he  takes  it.  I  think,  therefore,  that  the  Sheriff 
was  clearly  altogether  wrong.  And  that  was  the  view  taken  of  it  by  the  Lord  Ordinary,  Lord 
Rutherford,  who,  by  his  interlocutor,  "  finds  that  the  document  libelled  is  not  struck  at  by  the 
Statute  1696,  c.  25,''  which  statute  was  referred  to  in  the  argument  here,  but  I  shall  not  have 
occasion  to  advert  to  it  at  any  length.  He  ''finds  that  the  document  was  intimated  and  trans- 
mitted to  the  defender  by  the  pursuers,  and  acknowledged  and  acted  on  by  the  defender,  as 
giving  the  pursuers  right  to  delivery  before  any  right  of  retention  had  arisen  in  favour  of  the 
defender  as  against  Smith  and  Son,  the  original  holders."  And  upon  that  ground  he  reversed 
the  interlocutor  of  the  Sheriff,  and  decerned  in  favour  of  the  pursuers. 

The  parties,  being  dissatisfied  with  the  decision  of  the  Lord  Ordinary,  brought  the  case  before 
the  Second  Division  of  the  Court  of  Session  by  a  reclaiming  note.  And  the  question  seems  to 
have  been  fully  discussed  there,  and  finally  an  issue  was  directed  in  these  terms : — "  It  being 
admitted,  that  the  defender  W.  Dixon  granted  and  delivered  to  Benjamin  Smith  and  Son  the 
following  document:— *Cr/rtjf^tt/,  lotk  July  1849. — 1  will  deliver  1000  tons  No.  i  pig  iron  free 
on  board  here  when  required,  after  the  10th  September  next,  to  the  party  lodging  this  document 
with  me  ; '  and  it  being  admitted  that  the  original  pursuers  Balls  and  Son  paid  to  the  said  B. 
Smith  and  Son  the  sum  of  ^^2200  for  the  iron  represented  in  the  said  document,**  the  question 
was — **  whether  the  defenders  wrongfully  refusea  to  deliver  the  iron  to  the  pursuers?"  I  notice 
the  words  "  original  pursuers,"  and  I  ought  to  state,  that  in  the  progress  of  the  cause  Balls  and 
Son,  the  original  piu-suers,  became  substantially  insolvent,  and  they  are  now  represented  by  the 
respondent  BoviU. 

That  issue  having  been  directed  at  the  trial,  no  evidence  whatever  was  offered  except  docu- 
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mentary  evidence,  consisting  of  the  documents  in  question,  and  the  letters  that  passed  between 
the  parties,  to  some  of  which  I  shall  advert  presently.  Upon  that  evidence  having  been 
produced,  and  no  parole  evidence  having  been  offered,  the  case  was  by  arrangement  left  for  the 
Court  to  decide  upon  the  law.  The  note  of  that  was  as  follows : — "  In  respect  that  the  parties 
concur  in  holding,  that  there  is  no  question  of  fact  on  which  the  opinion  of  the  jury  could  be 
taken,  and  that  the  case  on  the  facts,  as  now  proved,  turns  wholly  on  questions  of  law  for  the 
Court,  the  Lord  Justice  Clerk  discharged  the  jury,  in  order  that  the  parties  may  bring  the  whole 
case  before  the  Court  for  judgment,  each  party  being  entitled  to  state  any  questions  of  law  which 
the  facts  raise." 

The  question  was  mainly  this : — whether  or  not  the  parties  had  agreed  to  leave  this,  according 

to  several  cases  which  have  been  recently  decided  in  your  Lordships'  House,  to  the  Court  to 

arbitrate,  so  that,  in  truth,  a  right  of  appeal  was  excluded.     It  will  be  unnecessary  for  me  to  give 

to  your  Lordships  any  opinion,  whether  or  not  that  would  be  correctly  founded  in  this  case.    At 

the  same  time  I  may  observe,  that  I  think  it  is  of  extreme  importance  for  the  learned  Judges,  in 

trying  issues,  to  proceed  strictly  in  accordance  with  the  form  pointed  out  by  the  statute  which 

establishes  jury  trial  in  Scotland.  For,  unquestionably,  very  great  embarrassment  has  been,  upon 

more  than  one  occasion,  caused  by  their  not  adhering  strictly  to  the  rules  which  must  necessarily 

govern  all  jury  trials,  by  not  requiring  the  jury  to  find  either  for  tte  plaintiff  or  for  the  defendant, 

or  to  find  a  special  verdict,  upon  which  exception  may  be  taken,  if  necessary,  to  the  ruling  of  the 

Judge.      But  I  do  not  think  that  appears  to  be  important  in  the  present  case. 

When  the  case  came  back,  the  Court  of  Session  held  that  the  document  in  question  was  valid, 
and  that  the  defender  was  bound  to  deliver  the  iron.  Against  this  decision  the  defender  has 
appealed.  The  ground  of  his  appeal  is,  that  the  document  in  question  is  invalid,  and  that, 
consequently,  the  pursuers  had  no  locus  standi. 

If  the  question  had  turned  exclusively  upon  the  validity  or  invalidity  of  this  document,  I  am 

bound   to  say  that  I  should  not  have  concurred  with  the  Court  of  Session.     I  think  that  the 

document  is  invalid.    The  effect  of  such  a  document,  if  valid,  is  to  give  a  floating  right  of  action 

to  any  person  who  may  become  possessed  of  the  document.    Now  I  am  prepared  to  say,  that  this 

cannot  be  tolerated  by  the  law,  either  of  Scotland  or  of  England.    The  only  cases  in  which  such 

an  action  can  be  sustained,  are  those  of  bills  of  exchange  and  promissory  notes.     That  depends 

on  the  law  merchant  in  the  case  of  bills  of  exchange,  and  on  the  Statute  12  Geo.  ill.  c.  72,  §  36, 

in  the  case  of  promissory  notes.     No  evidence  was  given  to  shew  any  general  mercantile  usage 

affecting  such  instruments  as  that  now  in  question.    Indeed  it  was  impliedly  admitted  at  the  trial, 

that  no  such  usage  could  be  established  by  evidence.   And  I  must  therefore  assume  that  no  such 

usage  exists,  that  is,  that  there  is  nothing  in  the  law  merchant  to  warrant  what  is  now  contended 

for.     Bills  of  lading,  I  may  observe,  afford  no  analogy  whatever.    A  bill  of  lading  is  a  mere 

symbol  of  property.     No  right  of  action  passed  by  indorsement  previously  to  the  act  of  last 

Session,  (18  and  19  Vict.  c.  3,)  which  caused  a  right  of  action  to  pass  as  well  as  a  right  of 

property.    No  authority  for  such  transferable  right  of  action  has  been  adduced  in  argument  before 

your  Lordships ;  and  all  the  principle  is  against  its  validity. 

I  must  observe  that  the  rule  preventing  such  actions  is  by  no  means  one  of  a  technical  nature. 
It  is  a  rule  founded  on  extremely  good  sense.  In  England,  a  plaintiff  suing  on  a  contract,  unless 
it  be  a  contract  under  seal,  must  prove  a  consideration.  That  is  not  the  case  in  Scotland.  But 
in  Scotland,  as  well  as  in  England,  it  is  a  perfectly  good  defence  to  shew  illegality  of  consider- 
ation, turpis  causd^  for  instance,  or  that  the  instrument  in  question  was  given  to  induce  a  violation 
of  the  law,  or  that  it  was  an  instrument  tending  to  restrain  freedom  of  action  in  cases  where,  on 
grounds  of  public  policy,  every  one  ought  to  be  free,  and  the  Hke.  I  give  these  merely  as 
instances.  Where  an  action  is  brought  by  one  of  the  contracting  parties,  illegality  of 
consideration  can  always  be  pleaded  as  a  defence.  So  also,  where  an  action  is  brought  bv  the 
assignee  of  the  original  contract,  which  may  be  done  directly  in  Scotland,  and  indirectly  by 
means  of  a  court  of  equity  in  England,  the  illegality  of  the  original  contract  affords  a  good 
defence.  It  is  the  policy  of  the  law  to  preserve  this  principle  intact,  in  order  to  prevent  courts 
being  made  ancillary  to  violations  of  the  law.  Now,  this  principle  is  entirely  defeated  if  a 
contracting  party  can  make  a  floating  contract  enforceable  by  bearer,  for  the  bearer  does  not 
sue  as  assignee  of  the  original  contracting  party.  He  may  be,  and  probably  is,  a  stranger  to  the 
original  contract.  His  right,  if  any,  is  under  an  independent  contract  with  himself,  against  which 
no  illegality,  as  between  the  original  parties,  can  be  set  up.  Bills  of  exchange  have  been  made 
an  exception  for  the  convenience  of  trade,  but  it  is  an  exception  not  to  be  extended.  The  drawer 
of  the  bill  gives  to  the  indorsee  a  better  title  than  his  own ;  and  this  leads,  or  may  lead,  to  many 
ill  consequences,  but  mercantile  convenience  has  sanctioned  it.  No  such  necessity  exists  in  the 
case  of  other  contracts,  and  there  is  no  authority  to  warrant  it.  Indeed,  I  may  observe,  that  the 
Statute  of  12  Geo.  ill.  c.  72,  §  36,  affords  statutable  authority  by  analogy  against  the  present 
claim ;  for,  if  a  promissory  note  could  have  been  made  transferable  by  indorsation  at  common  law, 
there  would  have  been  no  necessity  for  that  statute. 
The  policy  of  such  a  rule  may  be  illustrated  by  considering,  in  the  present  case,  how  the 
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matter  would  have  stood,  if  there  had  been  (which  there  is  no  doubt  there  was  not)  illegal 
considerations  between  Dixon  and  Smith.  Suppose,  for  instance,  the  consideration  had  been, 
that  Smith  should  aid  Dixon  in  some  way  in  committing  a  fraud  on  the  revenue  laws.  That 
would  have  afforded  a  good  defence  against  Smith,  and  against  those  who  claimed  by  progress 
from  him.  The  policy  of  the  law  requires  that  such  defence  should  be  pleadable.  But  these 
notes,  if  they  are  valid,  would  make  such  a  defence  impossible,  for  it  is  clear  that,  if  they  have 
any  effect,  they  give  a  title  independent  of  that  of  the  original  contractor. 

If  the  convenience  of  those  engaged  in  trade  and  commerce  requires  that  scrip  notes  of  this 
description  should  be  made  legal  and  valid,  that  must  be  effected,  if  at  all,  by  the  legislature ; 
and,  on  any  measure  being  introduced  for  such  an  object,  it  will  be  for  your  Lordships  and  the 
other  House  of  parliament  to  consider  and  weigh  well  the  social  benefit  and  evils  likely  to  result 
from  the  sanctioning  of  the  proposed  change.  It  may  be,  that  the  general  adoption  and  use  of 
these  scrip  notes  would  afford  safe  facility  to  commercial  enterprise.  It  may  be  on  the  other 
hand,  that  such  a  practice  would  tend  to  produce  and  keep  alive  a  restless  spirit  of  inordinate 
speculation,  and  so  be  injurious  to  those  engaged  in  wholesome  commerce.  But  these  are  all 
questions  for  your  Lordships  in  your  legislative,  not  in  your  judicial,  capacity.  Looking  at  the 
matter  merely  as  advising  your , Lordships  as  a  court  of  appeal,  I  have  no  hesitation  in  saying, 
that,  independently  of  the  law  merchant,  and  of  positive  statute,  within  neither  of  which  classes 
do  these  scrip  notes  range  themselves,  the  law  does  not,  either  in  Scotland  or  in  England, 
enable  any  man,  by  a  written  engagement,  to  give  a  floating  right  of  action  at  the  suit  of  any 
one  into  whose  hands  the  writing  may  come,  and  who  may  thus  acquire  a  right  of  action  better 
than  the  right  of  him  under  whom  he  derives  title. 

I  have  thought  it  right  to  state  this  general  principle,  though  I  do  not  think  it  applicable  to 
the  present  case.  I  think  the  conclusion  at  which  the  Court  arrived  in  favour  of  the  respondent 
was  correct,  but  I  think  so  by  reason  of  the  special  dealing  which  took  place  between  Balls  and 
Son  and  Dixon. 

This  appears  in  the  correspondence.  Balls  and  Son,  it  seems,  sold  a  portion  of  the  iron 
which  they  thought  they  were  entitled  to  receive  under  this  scrip  note  to  different  persons,  some 
of  whom  were  Messrs.  Nash,  Cole,  and  Elton,  of  Bristol.  According  to  the  terms  of  the  note, 
the  iron  was  deliverable  on  the  loth  September,  although  it  was  not  to  be  paid  for  till  some  time 
afterwards  in  the  month  of  October.  Shortly  before  the  time  when  the  iron  became  deliverable. 
Balls  and  Son  having  thus  sold  or  agreed  to  sell  a  portion  of  it  to  these  gentlemen  at  Bristol,  a 
correspondence  takes  place  between  them  and  Dixon.  I  cannot  help  suspecting,  from  the 
correspondence,  that  Dixon  felt  himself  likely  to  be  unable  to  effect  the  contract  which  he  had 
entered  into,  or  was  supposed  to  have  entered  into  by  this  note. 

The  correspondence,  as  far  as  I  need  advert  to  it,  may  be  stated  to  have  begun  by  a  letter 
from  Balls  and  Son  to  Dixon  on  27th  August.  They  write — "  We  requested  our  friend  Mr.  W. 
Short  to  ask  you  to  divide  a  1000  ton  order  of  yours,  as  we  had  so  sold  it,  and  required  to  hand 
our  friends'  delivery  orders.  He  informs  us  thai  you  object  to  this,  which  we  consider  very  hard, 
as  we  bought  it  without  any  knowledge  of  any  specific  arrangement,  and  know  not  how  to 
complete  our  sales  if  you  still  refuse  us  that  which  is  usual,  and  which  cannot  affect  you  in  any 
way,  and  the  day  of  delivery,  loth  September,  being  so  near  at  hand."  To  which  he  answers, 
on  the  29th  August— "In  reply  to  your  favour  of  the  27th  curt.,  the  sale  was  made  for  the 
express  purpose  of  avoiding  the  issue  of  scrip  undertakings,  such  as  you  want ;  and  I  am  not 
disposed  to  make  any  alteration  on  the  original  obligation."  On  the  next  day  (30th  August) 
Bails  and  Son  write  to  Dixon — "  We  are  favoured  with  your  letter  of  the  29th.  We  clearly 
understand  the  1000  tons  was  unfettered  in  any  way,  or  we  most  assuredly  should  not  have 
bought  your  order;  for  how  is  it  possible  for  any  merchant  to  take  away  or  you  to  deliver  1000 
tons  at  once.?  Our  idea  was,  that  as  we  had  only  sold  500  tons — 300  and  200 — for  immediate  ship- 
ment, it  would  be  an  accommodation  to  you  in  the  result.  However,  it  wants  but  a  few  days,  if  we 
send  you  the  order  for  1000  tons,  will  you  at  once  reply  to  our  orders  on  you,  that  you  will  ship 
the  300  and  200  tons  when  required  ?  Your  reply  will  oblige,**  &c.  A  few  days  afterwards,  viz., 
on  4th  September,  Mr.  Dixon  writes  thus  to  Balls  and  Son — '*  Your  favour  of  the  30th  ulto.  was 
duly  received,  but,  owing  to  the  absence  of  the  writer,  was  not  replied  to  at  the  time.  Messrs. 
Smith  and  Son  piu'chased  the  1000  tons  pig  iron,  as  I  understood,  for  their  own  use,  and  on  the 
undertaking  being  lodged  with  me,  I  will  ship  the  iron  as  required  in  the  usual  way.*'  Then  a  little 
further  correspondence  takes  place,  which  is  not  necessary  for  me  to  go  into — an  angry 
correspondence  rather ;  but  the  result  was,  that  although  they  repeated,  upon  several  occasions, 
that  they  had  been  ready  to  deliver,  and  now  were  ready  to  deliver  80  tons  or  100  tons,  or  some- 
thing of  that  sort,  in  point  of  fact,  in  the  result,  they  did  not  deliver  the  iron.  I  ought  to 
state,  that  though  the  quantity  was  called  1000  tons,  it  was  reduced  afterwards  to  500  tons,  for 
as  to  the  other  500  tons,  some  arrangement  was  made  to  abstract  that  from  the  consideration  of 
the  Court  below. 

Now  that  being  what  passed  between  the  parties,  it  appears  tome,  that  the  Court  was  perfectly 
right  in  adopting  the  view  which  had  evidently  been  the  view,  and,  as  far  as  I  can  collect,  the 
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only  view  of  Lord  Rutherfurd,  that  there  had  been  a  clear  adoption  by  Dixon  of  Balls  and  Son  as 

the  parties  to  whom  he  undertook  to  deliver  the  iron,  and  to  whom  he  did  deliver  some.   Because 

being  informed  as  he  was  by  the  holders  of  this  scrip  note,  that  they  held  it,  which  though  it  did 

not  in  any  view  of  the  case  give  them  a  legal  right,  yet  gave  them  a  plausible  right,  Dixon,  if  not 

liable  to  deliver  to  them,  certainly  was  liable  to  deliver  upon  his  original  contract  with  Smith. 

Smith  being  at  that  time  solvent,  and  it  being  unimportant  to  him  whether  he  delivered  to  one 

or  the  other,  Dixon  enters  into  a  distinct  engagement,  (for  so  I  cannot  but  consider  it,  looking  to  his 

letter  of  the  4th  September,)  that  he  will  hold  the  iron  disposable  to  the  order  of  the  pursuers. 

It  appears  to  me  that  that  is  a  very  rational  view  of  the  case  which  was  taken  by  Lord  Ruther- 

f  urd ;  and  although  not  the  ground  upon  which  the  majority  of  the  Court  decided,  was  the  ground 

adverted  to  by  Lord  Wood  as  being  in  his  view  of  the  case  a  sufficient  ground.     For  these 

reasons,  although  the  conclusion  at  which  the  learned  Judges  arrived  is  not,  I  think,  founded 

upon  a  correct  view  of  the  legal  eflfect  of  the  instrument,  I  am  of  opinion  that  the  conclusion  itself 

is  correct.     I  therefore  move  your  Lordships  to  dismiss  this  appeal.     And  as  I  cannot  but  think 

that  this  is  not  quite  an  honest  proceeding  on  the  part  of  Mr.  Dixon,  I  move  that  it  be  dismissed 

with  costs. 

Interlocutors  affirmed  with  costs. 
Appellants^  Agents^  Walker  and  Melville,  W.S. — RespoTident  s  Agents^  Campbell  and  Smith. 
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James  Mackenzie,  Appellant,  v.  Messrs.  Dunlop,  Wilson  and  Co.,  and  Others, 
Respondents, 

Jury  Trial — Foreman  declaring  Verdict — Irregularity — After  a  jury  trial,  one  of  the  parties  moved 
the  Court  for  a  new  trial,  as  the  verdict  appeared  from  the  notes  of  the  Judge,  which  had  been 
furnished  to  the  parties,  not  to  have  been  declared  by  the  foreman  of  the  jury  in  open  Court  and 
taken  down  by  Jthe  clerk  before  the  jury  were  discharged. 

Held  (affirming  judgment),  Thai  as  the  Judge^s  notes  shewed  a  verdict  entered  for  pursuer,  it 
must  be  assumed  to  have  been  regularly  entered. 

Contract — Iron  Scrip — Construction — Evidence  of  usage — A  party  having  issued  obligations  for 
the  delivery  of  pig  iron,  called  iron  scrip,  of  the  following  tenor:  —  ^^  No,  Glasgow,  2Zth 
March  1850. —  We  hold  one  hundred  tons  of  No,  pigiron,  deliverable  free  on  board  to  the 
bearer  of  this  document  only  on  presentation,*^     (Signed)  "  DuNLOP,  Wilson  &  Co.'* 

Held  (affirming  judgment).  That  a  purchaser  of  the  scrip  was  not  entitled  by  parole  evidence  to 
shew,  that,  as  between  the  grantor  and  the  grantee  of  the  scrip,  a  particular  kind  of  iron  was 
meant;  though  he  may  shew  that  by  mercantile  usage  the  words,  "  Glasgow, free  on  board y ' 
meant  that  kind  of  iron  only?- 

The  pursuer  appealed,  maintaining  that,  i.  The  proceedings  and  verdict  in  the  Court  below 
were  so  irregular  that  no  judgment  could  competently  pass.  2.  The  verdict  laboured  imder  an 
essential  nullity  in  not  having  been  delivered  by  the  jury  at  the  time,  and  recorded  by  the  clerk 
before  the  jury  was  discharged,  as  required  by  statute.  3.  The  evidence  tendered  and  received 
in  order  to  prove  that  scrip  notes,  issued  by  the  respondents  in  the  terms  of  those  in  question, 
were  invariably  so  expressed  in  order  to  designate  Clyde  and  Dundy  van  iron,  was  competent 
and  admissible  evidence,  and  the  Court  below  erred  in  holding  it  inadmissible,  and  pronotmcing 
judgment  on  that  ground.  4.  The  evidence,  tendered  to  shew  that  the  scrip  notes  in  question 
were  issued  by  the  respondents  in  fulfilment  of  a  contract  for  delivery  of  Clyde  and  Dundyvan 
iron,  and  as  importing  an  obligation  to  that  effect,  was  also  competent  and  admissible  evidence, 
and  the  Court  below  erred  in  rejecting  it. 

Taylor  on  Evidence,  p.  761 ;  Carricksv,  Saunders,  12  D.  812 ;  Trueman  v.  Loder,  11  Ad.  &  E. 
589 ;  Lewis  v.  Marshall,  7  M.  &  G.  729 ;  Smith  v.  Jeffreys,  1 5  M.  &  W.  561 ;  Neilson  v.  Harford, 
8  M.  &  W.  806;  Shore  v.  Wilson,  9  CI.  &  F.  355. 

The  respondents  in  their  printed  case  argued  thus — i.  Because  the  appellant  utterly  failed  to 
prove  his  first  issue.  2.  Because  the  action  being  laid  upon  written  documents  purporting  to 
contain  the  agreement  of  parties,  the  terms  of  the  written  instrument  cannot  be  varied  on  a 

^  See  previous  report  16  D.  129;  25  Sc.  Jur.  558;  26  Sc.  Jur.  64.  S.  C  3  Macq.  Ap.  22 : 
28  Sc.  Jur.  688. 
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condition  not  appearing  upon  the  face  of  the  instrument  introduced  by  parole  evidence.  3.  Be- 
cause the  evidence  adduced  was  legally  incapable  of  affecting  the  meaning  and  import  of  the 
writing.  Lang^  10  S.  ^TJ\  Alexander^  9  D.  524;  Brisbane^  M.  12,328;  Baptist  ChurckeSy  3  D. 
1030;  Polloky  7  S.  189;  Colder  y,  AUckison  and  Co.,  5  W.S.  410;  Smith  v.  Jeffr^s^  15  M.  & 

W.  s6i. 

Lord  Advocate  (Moncreiff),  and  Sir  F.  Kelly y  for  the  appellant — The  course  pursued  by  the 
learned  Judge  in  this  case  was  unauthorized  and  irregular.  In  the  first  place,  the  verdict  recorded 
was  not  declared  by  the  Chancellor  in  open  Court,  and  taken  down  by  the  clerk  before  the  jury 
were  discharged,  as  it  ought  to  have  been,  according  to  Statute  55  Geo.  in.  c.  42,  §  33.  On  the 
contrary,  the  parties  were  not  informed  of  the  verdict  till  several  days  after,  when  the  notes  of 
the  Judge  were  issued. 

[Lord  Chancellor.  — That  is  a  formal  objection  which  I  think  we  cannot  listen  ta  The 
verdict  appears  on  the  Judge's  notes  to  be  regularly  entered,  and  we  must  assume  the  farms 
were  duly  complied  with.] 

As  to  the  merits.  The  Judge  improperly  refused  to  direct  the  jury  on  the  second  issue, 
that  the  two  contracts  ought  to  be  combined,  in  order  to  shew  the  quality  of  the  iron,  and  that 
when  so  combined  they  shewed  the  quality  of  the  iron  sold  to  be  Clyde  or  Dund>'van  iron. 
Independently  of  that,  we  contend  that  the  document  of  itself  implies  Clyde  or  Dundyvan  iron, 
being  dated  Glasgow,  and  the  words  "  f.  o.  b.  here  '*  being  used.  At  aU  events,  evidence  was 
admissible  to  shew,  that  scrip  written  in  these  terms  was  known  in  the  market  as  referring 
exclusively  to  that  quality  of  iron,  for  no  other  iron  of  the  same  manufacturer  was  deliverable 
at  Glasgow,  and  the  Lugar  iron  was  always  expressed  to  be  deliverable  at  an  Ayrshire  pon. 
Good  evidence  of  this  usage  was  tendered  by  us,  and  there  was  none  on  the  other  side  to 
contradict  it.  The  jury  should  therefore  have  been  directed  to  find  for  the  plaintiff.  The 
evidence  was  admissible,  because  it  went  to  explain  a  latent  ambiguity  in  the  instmnnent, 
according  to  a  well  established  principle  of  law.  Thus,  evidence  has  been  admitted  to  explain 
what  was  meant  by  a  "  thousand  "  rabbits — Smith  v.  Wilson,  3  B.  &  Ad.  728 ;  what  a  commis- 
sion to  a  London  corn-factor  to  sell  oats  implied — Johnston  v.  Usbome,  1 1  A.  &  E.  549.  Sec 
also  Syers  v.  Jonas,  2  Exch.  1 1 1 ;  Grant  v.  Maddox,  1 5  M.  &  W.  737  ;  Brown  v  Byrne,  3  E.  & 
B.  714;  Daintree  v.  Hutchinson,  10  M.  &  W.  85. 

Roll  Q.C.,  and  C.  Blackburn,  for  the  respondents.  —  Even  if  there  was  an  irregularity  in 
entering  the  verdict,  this  was  made  the  subject  of  a  motion  for  a  new  trial,  and  the  new  trial  was 
refused.  No  appeal  lay  from  such  refusal. — 55  Geo.  ill.  c.  42,  §§  6,  7,  8.  As  to  the  merits. 
This  is  not  a  case  where  the  previous  dealings  between  the  respondents  and  Thorbum  and 
Trueman  could  be  imported  into  the  contract  between  the  appellant  and  respondents.  Nor  was 
the  document  one  in  which  there  was  any  ambiguity  whatever,  and  therefore  there  was  nothing 
to  be  explained  by  any  parole  evidence.  A  manufacttu'er  of  iron  who  sold  a  quantity  of  iron, 
did  not  necessarily  bind  himself  to  deliver  iron  manufactured  by  himself,  any  more  than  a 
farmer  selling  oats  or  potatoes  bound  himself  to  deliver  the  oats  or  potatoes  grown  on  his  own 
farm. — See  Smith  v.  Jeffreys,  15  M.  &  W.  561.  The  following  cases  were  also  referred  to: — 
Sieveright  v.  Archibald,  17  Q.  B.  103 ;  Blackett  v.  Royal  Exchange  Co,,  2  Cr.  &  J.  244;  Smith's 
Leading  Cases,  468 ;  Bourne  v.  Gatcliffe,  3  M.  &  Gr.  643. 

Lord  Chancellor  Cranworth. — ^This  question  2ihses  on  a  jury  trial  in  Scotland  to  try  two 
issues,  one  of  which  is  not  now  under  consideration.  The  question  now  before  the  House  relates 
solely  to  the  second  issue,  whether  by  nine  "documents,  Nos.  13  to  21,  both  inclusive,  the 
defenders  undertook  and  agreed  to  deliver  to  the  pursuer,  as  bearer  of  the  documents,  900  tons 
of  pig  iron,  being  700  tons  of  No.  i,  and  200  tons  of  No.  3,  manufactured  by  them  at  their  works 
at  Clyde  and  Dundyvan,  or  one  or  other  of  them,  and  whether  the  defenders  wrongfully  failed 
timeously  to  deliver  to  the  pursuer  the  said  iron  or  any  part  thereof,"  and  so  on. 

The  question  arose  in  an  action  which  was  instituted  in  the  Court  of  Session  by  the  present 
appellant  Mr.  Mackenzie,  in  which  he  sought  to  have  it  found,  that^the  defenders,  Messrs.  Dunlop, 
Wilson  and  Co.,  "should  be  decerned  and  ordained  to  deliver  to  the  pursuer  free  on  board  at 
Glasgow  700  tons  of  No.  i,  and  200  tons  of  No.  3,  pig  iron,  all  of  good  merchantable  brands, 
and  all  being  iron  manufactured  at  the  Clyde  Iron  Works,  or  Dundyvan  Iron  Works,  or  one  or 
other  of  them." 

The  title  of  Mr.  Mackenzie  arises  under  a  contract  of  sale,  which  he  entered  into  with  Messrs. 
Thorburn  and  Trueman,  who  are  large  brokers  and  middlemen  at  Glasgow,  dated  9th  October 
1850,  by  which  contract  Messrs.  Thorburn  and  Trueman  *'  sold  to  Messrs.  Robertson  and  Mac- 
kenzie, (Mr.  Robertson  being  a  partner  of  Mr.  Mackenzie,  who  was  the  person  really  interested,) 
2000  tons  of  pig  iron  of  good  merchantable  brands,  three  fifths  No.  i,  and  two  fifths  No.  3,  at 
42J-.  6^.  per  ton,  payable  in  cash  on  or  before  the  23rd  instant,  against  maker's  engagements  or 
ConnaFs  warrants,  f.  o.  b.  here."  In  pursuance  of  that  contract  Messrs.  Thorbum  and  Trueman 
delivered  to  Mr.  Mackenzie  nine  scrip  notes,  as  they  are  called,  signed  by  Messrs.  Dunlop^ 
Wilson  and  Co.  which  are  in  this  form  : — **  We  hold  100  tons  No.  i  pig  iron,  deliverable  fireeon 
board  here  to  the  bearer  of  this  document  only  on  presentation.** 
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Now  the  question  arises  in  this  way  : — Messrs*  Dunlop,  Wilson  and  Co.  contend  that,  upon 

tbese  notes  being  presented  to  them,  they  are  bound  only  to  deliver  what  the  notes  purport, 

namely,  100  tons  ot  No.  i  pig  iron,  and  that  they  are  not  under  any  obligation  to  deliver  iron  of 

tlie  Clyde  and  Dundyyan  manufacture  ;  but  that  if  they  deliver  what  is  called  Lugar  iron,  which 

is  an  iron  somewhat  inferior  in  quality,  they  fulfil  the  terms  of  that  engagement.     In  order  to 

shew  that  that  is  not  so,  the  issue  which  I  have  mentioned  having  come  on  for  trial,  evidence 

^was  tendered  on  the  part  of  the  pursuer  Mr.  Mackenzie,  the  object  of  which  was  to  shew,  that 

Messrs.  Dunlop,  Wilson  and  Co.  would  not  discharge  their  obligation,  which  purports  to  be  an 

obligation  to  deliver  100  tons  No.^i  pig  iron,  unless  they  delivered  100  tons  of  No.  i  pig  iron  of  a 

particular  quality,  namely,  Clyde  and  Dundyvan  iron.     With  a  view  to  shew  that,  in  the  first 

place,  this  species  of  evidence,  it  was  contended,  was  admissible,  viz.,  evidence  that  Messrs. 

Thorburn  and  Trueman,  from  whom  the  pursuer  purchased  the  iron,  were  entitled,  when  they 

purchased  it,  to  insist  upon  Clyde  and  Dundyvan  iron,  for  that  by  theic  contract  with  Messrs. 

Dunlop,  Wilson  and  Co.,  they  had  stipulated  that  the  iron  supplied  to  them  should  be  Clyde  and 

Dtmdyvan  iron  ;  and  that,  having  entered  into  this  stipulation  many  months  before  they  sold  the 

iron  to  the  pursuer  Mr.  Mackenzie,  and  having  in  pursuance  of  that  stipulation  received  these 

scrip  notes  for  what  is  described  only  as  No.  i  pig  iron,  it  being  admitted,  that  as  between  them 

and  Dunlop,  Wilson  and  Co.,  Messrs.  Dunlop,  Wilson  and  Co.  were  bound  to  give,  and  meant 

by  that  note  to  indicate,  that  they  bound  themselves  to  give,  Clyde   and    Dundyvan  iron, 

therefore  it  was  said,  that  note  indicated  Clyde  and  Dundyvan  iron. 

Evidence  tendered  with  that  object  was  rejected,  and  I  think  quite  properly  rejected.  It  is 
totally  immaterial  what  the  obligation  was  between  Dunlop,  Wilson  and  Co.  and  Messrs. 
Thorburn  and  Trueman.  Messrs.  Thorburn  and  Trueman  might  be  entitled  to  insist,  and 
certainly  upon  this  evidence  were  entitled  to  insist,  that  they  should  have  Clyde  and  Dundyvan 
iron,  which  is  a  better  sort  of  iron  ;  and  in  the  discharge  of  that  obligation  Messrs.  Dunlop, 
Wilson  and  Co.  came  under  contract  to  deliver  something  which  did  not  on  the  face  of  it  purport 
to  be  Clyde  and  Dundyvan  iron,  but  merely  pig  iron  No.  i.  But  when  Messrs.  Thorburn  and 
Trueman  sold,  as  it  were,  that  undertaking,  it  is  quite  impossible,  upon  any  principle,  that  the 
person  to  whom  they  sold  can  say,  that  that  paper  indicates  anything  else  than  that  which  it 
indicates  on  the  face  of  it.  You  cannot  say,  that  because  the  holder  of  that  paper  might,  by 
virtue  of  his  contract  by  which  he  got  the  paper,  have  stipulated  for  Clyde  and  Dundyvan  iron, 
therefore  that  paper  indicates  an  obligation  to  deliver  Clyde  and  Dundyvan  iron.  For  that 
purpose  any  evidence  was  clearly  inadmissible,  and  was  properly  rejected. 

But  it  was  certainly  competent  to  the  pursuer  upon  a  document  worded  thus  : — "  We  hold  100 
tons  No.  I  pig  iron,  to  be  delivered  free  on  board  here  to  the  bearer  of  this  document  on  pre- 
sentation," dated  *'  Glasgow,'*  to  offer  evidence  to  shew,  that  by  mercantile  usage  at  Glasgow, 
and  the  mode  in  which  persons  dealing  in  this  commodity  would  construe  that  document,  it 
meant  something  more  than  on  the  face  of  it  it  purported  to  mean — that  it  meant  Clyde  and 
Dundyvan  iron.  For  that  purpose  evidence  was  clearly  admissible  upon  principle  ;  cases  in 
illustration  of  which  are  so  very  numerous,  that  it  would  be  almost  pedantry  to  reTer  to  them.  If 
not  very  numerous,  they  are  acted  upon  so  constantly  that  they  are  familiar  to  the  minds  of  all 
lawyers.  There  was  one  case  in  which  it  was  proved,  that  a  contract  to  deliver  1000  rabbits 
always  meant  1200  ;  and,  according  to  a  vulgar  notion — whether  it  is  true  or  not  I  am  not  sure 
— a  baker's  dozen  always  means  13.  There  are  many  cases  of  that  sort  in  which  words  that 
ordinarily  have  an  obvious  meaning  in  a  particular  trade  mean  something  different  It  was 
therefore  competent  to  the  pursuer  to  give  evidence  to  shew  that  under  the  terms  pig  iron 
delivered  free  on  board  at  Glasgow,  ''  Clyde  and  Dundyvan  iron  ^  was  meant ;  and  for  the  pur- 
pose of  shewing  that  some  witnesses  were  examined.  That  which  is  relied  on  chiefly  is  the 
testimony  of  Mr.  Thorburn  and  the  testimony  of  Mr.  Connal,  an  extensive  warehouseman  in 
Glasgow.  What  Mr.  Thorburn  says  is  this,  that  the  seven  scrip  engagements  (which  are  these 
engagements  in  question)  delivered  to  Mr.  Mackenzie,  were  granted  by  Messrs.  Dunlop,  Wilson 
and  Co.  to  him,  in  fulfilment  of  his  contract  for  the  delivery  of  Clyde  and  Dundyvan  iron.  Now 
for  the  direct  purpose  to  which  I  have  adverted  that  evidence  was  not  admissible ;  but  the  Lord 
Advocate  truly  remarked  that  it  was  admitted.  Yes,  and  properly  admitted,  because,  though 
very  weak  evidence,  it  was  some  evidence  to  shew  the  general  usage.  General  usage  can  only 
be  proved  by  the  multiplication  of  particular  usages  ;  and,  if  one  single  person  receives  such  a 
document  as  indicating  Clyde  and  Dundyvan  iron,  that  is  undoubtedly,  though  extremely  weak 
evidence,  some  evidence  to  shew  that  that  was  the  interpretation  put  upon  the  document ; 
therefore  the  evidence  could  not  be  excluded,  but  it  was  properly  receivea.  Then  comes  the 
evidence  of  Mr.  ConnaL  He  is  shewn  the  scrips  in  question,  and  he  says : — ^  I  often  got  these 
— from  documents  themselves  I  took  them  for  Clyde  and  Dundyvan  iron'* — he  means  that  he  so 
understood  them.  "  I  would  have  taken  these,  as  fulfilment  of  engagements  which  I  held  for 
g.  m.  b.,  (that  is,  good  merchantable  brands),  from  any  one,  whether  defender  or  any  other — these 
passed  current  for  g.  nL  b.  Defenders  never  tendered  Lugar  iron  imder  such  till  near  end  of 
1850,  when  on  these,  and  others  of  the  same  kind,  they  did,  and  I  refused  to  take  it.     I  never 
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heard  of  these  as  engagements  for  Lugar  iron.  On  face  of  documents,  what  leads  me  to  expect 
Clyde  and  Dundyvan.*'  I  suppose  that  was  the  question  put  to  him,  to  which  his  answer  is— 
"  They  are  dated  Glasgow,  and  say  '  free  on  board  here.'  Now  Lugar  iron  generally  in  scrip  is 
said  to  be  deliverable  at  Troon.  I  always  acted  on  assumption  that  such  scrip  from  defenden 
denoted  Clyde  and  Dundyvan  iron.  I  know  that  others  did  so  too — all,  so  far  as  I  know,  acted 
on  this.'*     And  there  is  a  little  more  evidence  to  the  same  effect. 

Now,  that  evidence  having  been  tendered,  the  learned  Judge  sums  up  the  case  to  the  jury, 
and  he  states  the  point  for  their  decision  to  be — "  whether,  from  the  evidence  adduced,  psuties 
receiving  the  documents  mentioned  in  the  second  issue,  (those  are  the  nine  scrip  notes  in  questioo,) 
by  the  practice  and  usage  of  the  defenders,  were  entitled  to  rely  on  receiving  Qyde  and  Dundy- 
van iron  only."  I  am  not  prepared  to  say  that  that  was  wrongly  put.  But  "  the  learned  Judge 
left  this  question  to  the  jury  under  a  full  reservation  to  the  defenders  of  all  their  pleas  in  Jaw, 
and  on  the  condition,  that  if  the  Court  should  hold  that  the  evidence  given  under  the  second 
issue  ought  not  to  have  been  received,  or  that  it  was  insufficient  in  point  of  law  to  establish  any 
obligation  against  the  defenders,  and  if  the  Court  further  thought  the  question  under  the  seccmd 
issue  turned  wholly  on  a  point  of  law  for  the  Court,  the  Court  should  be  entitled  to  give 
judgment  at  once  on  such  point,  without  the  case  being  again  sent  to  a  jury." 

The  jury  found  for  the  pursuer — that  is  to  say,  treating  the  case  as  admissible,  the  jury  say, 
looking  at  this  as  a  question  for  us  to  decide,  the  evidence  does  establish  that  which  the  pursuer 
undertook  to  establish.  But  then  following  the  reservations  that  were  made  in  the  charge  by 
the  learned  Judge,  they  say,  or  are  made  to  say— If  the  Court  is  of  opinion  according  to  the 
suggestions  of  the  learned  Judge  upon  any  of  these  points,  they  find  for  the  defenders. 

Now  I  must  take  leave  to  say,  that  this  is  an  extremely  erroneous  way  of  dealing  with  a  ques- 
tion of  this  sort.  In  the  first  place,  the  jury  have  no  business  at  all  to  say  what  the  Court  is  to 
do.  The  jury  have  to  find  facts.  They  may  find  simpliciter  for  the  pursuer,  they  may  find  for 
the  defender,  or  they  may  find  a  special  verdict :  but  having  found  for  the  pursuer  or  for  tbe 
defender,  they  can  give  no  authority  to  the  Court  to  enter  up  a  verdict  in  any  other  way.  That 
can  only  be  done  by  an  arrangement  between  the  Judge  at  the  trial  and  the  parties.  And  the 
difficulty  here  is  in  understanding  exactly  what  did  pass  at  the  trial,  and  what  was  the  course 
really  taken,  because,  unquestionably,  except  by  the  consent  of  the  pursuer,  the  learned  judge 
had  no  right  to  do  more  than  to  state  the  law  to  the  jury,  and  to  tell  them  upon  that  statement  of 
the  law — find  for  the  pursuer,  or  find  for  the  defender.  I  confess  that  my  interpretation  of  this 
would  be,  that  this  was  done  with  the  consent  of  the  parties.  But  then  the  Lord  Advocate  says, 
that  that  was  not  the  fact — there  one  is  embarrassed.  But  at  the  same  time  I  must  treat  die 
Judge's  notes  as  being  notes  adequately  and  properly  representing  what  passed,  and  I  think  I 
must  therefore,  in  dealing  with  the  case,  assume  that,  by  consent  in  some  way  or  other,  an 
arrangement  which  was  the  most  rational  that  could  be  suggested,  was  come  to,  because  it  reaJiy 
saved  the  expense  of  another  triaL  I  must  assume  that  the  learned  Judge  did  that  which  he 
had  a  right  to  do,  but  which  he  could  only  do  upon  the  assent  of  the  parties,  viz.,  he. left  this 
question  to  the  jury  under  those  reservations. 

Now,  acting  upon  that  assumptton,  we  find  that  the  jury  have  found  for  the  pursuer,  but  the 
Judge  says,  (as  we  should  say,  "by  consent,")  "  I  reserve  liberty  to  enter  a  verdict  for  the 
defender,  if  the  Court  shall  hold  that  the  evidence  given  under  the  second  issue  ought  not  to 
have  been  received,"  (I  have  already  stated  that  I  think  it  ought  to  have  been  received,  and  was 
properly  received,)  "or  that  it  was  insufficient  in  point  of  law  to  establish  any  obligation  against 
the  defenders,"  I  do  not  think  it  was  insufficient  in  point  of  law.  I  believe  if  I  had  been  upon 
the  jury,  I  should  have  said — It  is  quite  insufficient  in  point  of  fact  to  satisfy  me.  But  that  was 
a  question  for  the  jury.  The  jury  had  evidence  laid  before  them,  (that,  in  my  view  of  the  case, 
was  properly  laid  before  them,)  that  it  was  insufficient  in  point  of  law.  Indeed,  I  do  not  know 
what  the  meaning  of  that  expression  is.  Whether  it  is  evidence  properly  laid  before  the  jury, 
that  I  can  understand ;  and  being  laid  before  the  jury,  if  the  jury  tell  me,  that  in  point  oi  ^^ 
it  is  insufficient,  that  I  can  understand  ;  but  if  it  is  competent  evidence  to  be  laid  before  them, 
what  is  the  meaning  of  saying  that  it  is  "insufficient  in  point  of  law"  ?  It  \^  primA  fo^  ^' 
dence,  and  if  properly  laid  before  the  jury,  it  is  for  the  jury  to  draw  their  conclusion  frt)m  ^ 
Whether,  therefore,  consent  was  given  or  not,  I  think  is  immaterial,  because  I  think  that  the 
evidence  was  properly  laid  before  the  jury,  and  that  they  were  to  judge  of  its  value. 

But  now  we  come  to  another  point,  which  is  very  material.  "  And  if  the  Court  fiirther  thought 
the  question  under  the  secopd  issue  turned  wholly  on  a  point  of  law  for  the  Court,  the  Court 
should  be  entitled  to  give  judgment  at  once  on  such  a  point,  without  the  case  being  again  sentto 
a  jury."  Now  that  I  understand  to  mean  this  :  There  has  been  an  issue  directed,  whether  by 
these  scrip  documents  the  defenders  undertook  and  agreed  to  deliver  to  the  pursuer  Clyde  and 
Dundyvan  iron.  Suppose  that  the  Court  below  was  of  opinion,  or  suppose  your  Lordshij» 
should  be  of  opinion,  that  these  scrip  notes  are  not  valid  proceedings  at  all,  that  they  bind 
nobody,  that  they  are  not  documents  that  have  any  legal  validity,  then  the  learned  Judge  niea"J 
to  say,  what  was  quite  rational,  without  any  ftu-ther  trial;  to  put  an  end  to  it  at  once,  tbe  sem^ 
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shall  be  entered  for  the  defenders.     That  only  could  be,  because  by  the  documents  in  this  case 
the  defenders  did  not  undertake  to  deliver. 

Now,  on  that  point  I  am  not  prepared  at  the  present  moment  finally  to  express  any  opinion 
for  the  guidance  of  your  Lordships.  That  is  a  question  which  is  already  in  a  great  measure 
under  consideration  in  the  case  which  was  argued  immediately  preceding  this  {Dixon  v.  Bovill^ 
nntey  p.  663).  And,  therefore,  although  I  think,  upon  the  other  point,  that  the  evidence  was 
properly  laid  before  the  jury,  and  they  alone  were  to  judge  of  the  weight  of  it,  and  therefore  their 
conclusion  upon  the  weight  of  it  is  what  your  Lordships  cannot  disturb,  yet  upon  the  other  point, 
namely,  whether,  in  point  of  law,  independently  of  any  finding  of  the  jury,  there  could  be  any 
liability  arising  under  these  documents,  by  reason  of  their  particular  nature,  I  should  wish  for  a 
little  further  time  for  consideration.  1  therefore  move  your  Lordships  that  the  further  consider- 
ation of  this  question  be  postponed. 

Lord  Advocate, — Might  I  interfere  for  one  moment.  Your  Lordship  will  see  that  the  parties 
meant  effect  to  be  given  to  these  documents,  and  not  only  is  there  no  point  of  that  kind  raised 
upon  this  record  or  put  to  the  jury,  but  there  is  an  express  admission  of  their  validity. 

Lord  Chancellor. — I  am  aware  of  the  admission,  but  if  the  document  is  an  invalid  docu- 
ment in  point  of  law,  that  cannot  give  it  validity,  so  that  the  jury  should  be  directed  to  find  that 
the  party  was  liable,  when  in  truth  he  was  not  liable. 

Lord  Advocate, — This  case  was  argued  very  ably  in  the  Court  below,  but  at  the  same  time  we 
had  no  opportunity  of  addressing  ourselves  to  the  point,  how  far  the  document  was  binding. 

Lord  Chancellor. — I  have  not  forgotten  that. 

Cur,  adv,  vult. 

Lord  Chancellor. — This  is  a  case  arising  out  of  iron  scrip  notes,  as  they  are  called.  The 
question  here  is  not  the  same  as  in  Dixon  v.  Bovill  {supra,  p.  663),  but  one  arising  out  of  trans- 
actions of  the  same  description.  It  arises  out  of  a  contract  that  was  entered  into  on  9th  October 
1850^  whereby  certain  persons  of  the  name  of  Thorburn  and  Trueman,  who  were  iron  brokers  at 
Glasgow,  agreed  to  sell  to  the  pursuer,  the  present  appellant,  2000  tons  of  pig  iron.  The  original 
contract  is  as  follows  : — "  Glasgow,  ^th  October  1850. — Sold  to  Messrs.  Robertson  and  Mackenzie 
2000  tons  of  pig  iron  of  good  merchantable  brands,  3/5ths  No.  i  and  2/5ths  No.  3,  at  42/6  per 
ton,  payable  in  cash  on  or  before  the  23rd  inst.  against  makers'  engagements  or  Connal's  war- 
rants, f.  o.  b.  here,  say  per  our  letter  of  this  date.  Dixon's  Monkland  and  Summerlee  engage- 
ments excepted."  Under  that  contract  to  deliver  2000  tons,  1100  tons  were  duly  delivered,  and 
they  never  formed  a  subject  of  dispute  in  the  case.  Scrip  notes  of  the  defenders,  like  those  I 
have  adverted  to  in  the  preceding  case  of  Dixon  v.  Bovill,  that  is,  scrip  notes  of  Dunlop,  Wilson 
and  Co.,  were  delivered  for  the  other  900  tons.  There  were  9  notes  for  100  tons  each.  They 
were  all  delivered  in  this  form  : — "  Glasgow,  i^th  April  1850. — We  hold  100  tons  No.  i  pig  iron, 
deliverable  free  on  board  here  to  the  bearer  of  this  document  only  on  presentation.  Dunlop, 
Wilson  &  Co." 

This  note,  and  other  notes  to  the  same  effect,  nine  in  number,  having  been  delivered  by 
Dunlop,  Wilson  and  Co.  to  Mackenzie  and  Robertson,  for  Mr.  Mackenzie,  the  question,  inde- 
pendently of  the  question  as  to  the  validity  of  the  scrip  notes,  is,  what  rights  passed  as  to  the  sort 
of  iron  they  were  entitled  to  require.  The  defenders,  Dunlop,  Wilson  and  Co.,  offer  to  deliver 
iron  according  to  the  terms  of  the  scrip  notes.  But  they  say  that  the  scrip  notes  do  not  import 
that  which  the  pursuer  claims,  viz.,  Clyde  and  Dundy  van  iron,  and  they  are  willing  to  deliver 
pig  iron  not  Clyde  and  Dundyvan  iron. 

The  action  was  brought  not  before  the  Sheriff  but  in  the  Court  of  Session,  and  the  conclusion 
of  the  summons  is,  that  the  defenders  ought  to  be  decerned  and  ordained  to  deliver  to  the 
pursuer  free  on  board  at  Glasgow  harbour,  and  so  on,  700  tons  of  No.  i,  and  200  tons  of  No.  3 
pig  iron,  all  of  good  merchantable  brands,  and  all  being  iron  manufactured  at  the  Clyde  and 
Dundyvan  Iron  Works,  or  one  or  other  of  them,  at  least  of  good  merchantable  brands,  as  afore- 
said. That  having  been  the  summons,  there  was  then  a  condescendence  and  answers ;  and 
ultimately  the  Court  of  Session  directed  two  issues. 

It  is  to  be  observed  that  the  pursuer  rests  his  claim  upon  two  grounds.  First  of  all,  he  says,  that 
in  the  contract  to  deliver,  which  I  have  already  read,  and  which  was  a  contract  to  deliver  900 
tons  of  good  merchantable  brands.  No.  i  and  No.  3,  at  a  certain  price,  Thorburn  and  Trueman, 
who  are  brokers,  were  acting  as  agents  for  the  defenders,  Dunlop,  Wilson  and  Co.,  and  that 
consequently  Dunlop,  Wilson  and  Co.  are  bound  to  deliver  900  tons  of  good  merchantable 
brands,  of  a  particular  make.  And,  secondly,  that  the  scrip  notes  bound  the  defenders  to  deliver 
to  the  pursuer  Clyde  and  Dundyvan  iron.  Therefore,  he  seeks  to  charge  the  defenders  either  as 
being  bound  to  deliver  through  their  agents  good  merchantable  brands,  as  it  is  called,  or  under 
the  scrip  notes  to  deliver  Clyde  and  Dundyvan  iron.  Two  issues  were  directed  : — i.  Whether, 
on  or  about  9th  October  1850,  Thorburn  and  Trueman,  metal  brokers  in  Glasgow,  acting,  and 
duly  authorized  to  act,  on  behalf  of  the  defenders,  agreed  and  undertook  to  deliver  to  the  pursuer, 
or  to  Robertson  and  Mackenzie,  on  his  behalf,  900  tons  pig  iron  of  good  merchantable  brands, 

X    X 
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being  700  tons  of  No.  i,  and  200  tons  of  No.  3  ;  and  whether  the  defenders  wrongfully  failed 
timeously  to  deliver  to  the  pursuer  the  said  iron?  2.  Whether  by  these  documents,  the 
scrip  notes,  *'  the  defenders  undertook  and  agreed  to  deliver  to  the  pursuer,  as  bearer  of  the  said 
documents,  900  tons  of  pig  iron,  being  700  tons  of  No.  i,  and  200  tons  of  No.  3,  manufactured 
by  them  at  their  works  at  Clyde  and  Dundyvan,  or  one  or  other  of  them  ;'*  and  whether  the 
defenders  failed  to  perform  that  contract?  Those  two  issues  came  on  to  be  tried  in  May  1853 
before  the  Lord  Justice  Clerk.  Upon  the  first  issue  the  jury  found  against  the  pursuer.  They 
said  that  no  agency  was  established.  That,  therefore,  was  clearly  a  verdict  for  the  defenders 
upon  that  issue,  and  that  has  never  been  called  in  question. 

The  question  turns  upon  the  second  issue.  At  the  trial  the  pursuer  produced  evidence,  the 
object  of  which  was  to  shew,  that,  by  the  general  usage  of  trade,  the  scrip  in  x^uestion  imported 
an  obligation  to  deliver  Qyde  and  Dundyvan  iron.  The  question  was  not  in  this  case  whether 
these  were  valid  instruments,  but  whether  this  undertaking  **  to  deliver  pig  iron  free  on  board 
here,''  that  is,  at  Glasgow,  signed  by  Dunlop,  Wilson  and  Co.,  did  or  did  not  import  that  the  iron 
was  to  be  Clyde  and  Dundyvan  iron.  To  prove  this,  Mackenzie  tried  to  connect  the  contract 
under  which  they  were  given  to  Thorburn  and  Trueman.  Thorburn  and  Trueman  bought  under 
contracts  which,  or  almost  all  of  which,  imported  that  the  iron  sold  to  them  was  Clyde  or 
Dundyvan  iron,  those  being  two  famous  iron  works  close  to  Glasgow. 

The  first  endeavour  on  the  part  of  the  Lord  Advocate  at  the  trial,  was  to  connect  the  scrip 
notes  with  the  contracts  under  which  they  were  given  to  Thorburn  and  Trueman.  After  some 
previous  parole  evidence,  the  Lord  Advocate  said  that,  under  the  second  issue,  he  meant  to  con- 
tend, ^*  that  even  if  the  authority  stated  under  the  first  issue  shall  not  be  proved,  the  pursuer  was 
entitled  under  the  second  issue  to  combine  the  contracts  of  23d  Jan.  1850,  and  those  of  3adi 
Nov.  1848  and  28th  Nov.  1849,  and  relative  documents,  with  the  scrip  notes  granted  by  the 
defenders  in  implement  of  these  contracts,  in  order  to  shew  from  these  contracts  what  was  the 
Quality  of  iron  thereby  contracted  for.''  The  Dean  of  Faculty  objected  to  the  competency  of 
tnis  line  of  defence,  and  the  Court,  very  properly,  I  think,  sustained  the  objection.  The  notes 
must  speak  for  themselves ;  and,  in  truth,  this  is  one  of  the  legal  objections  which  influenced  me 
very  much  in  the  last  case.  If,  according  to  the  true  construction  of  the  notes,  the  iron  can, 
according  to  the  usage  of  the  trade,  be  said  ex  facie  to  mean  Clyde  and  Dundyvan  iron,  well;  if 
not,  no  parole  evidence  can  be  admitted  to  put  a  construction  upon  the  notes  by  proving  that  the 
persons  who  had  purchased  the  notes  had  agreed  to  receive  from  the  person  who  sold  the  notes 
a  particular  species  of  iron. 

Failing  this,  the  Lord  Advocate  called  two  witnesses  to  prove  that  scrip  notes  in  the  form  of 
these  would  be  understood  in  the  trade  as  meaning  Clyde  and  Dundyvan  iron.  First  of  all,  he 
called  Mr.  Thorburn,  one  of  these  brokers,  and  then  a  Mr.  Connal,  who  appeared  to  have  been 
a  large  warehouseman  at  Glasgow.  Thorbum's  evidence  is  this. — I  must  observe  that  the 
evidence  is  given  in  a  very  loose  way,  and  it  is  exceedingly  difficult  to  follow  it.  It  is  merely  the 
loose  notes  of  the  Judge  at  the  trial. — He  is  shewn  one  of  these  scrip  notes.  The  defenders,  he 
says,  were  in  the  habit  of  issuing  scrip  notes  in  these  terms  to  their  customers.  To  a  great 
extent  they  were  very  current  in  the  market.  Many  thousand  tons  were  delivered  under  scrip 
notes  in  this  form.  Then  in  answer  to  the  question — What  quality  of  iron  were  they  in  use  to 
deliver  under  scrip  notes  ?  he  says,  "  Clyde  and  Dundyvan  only.  I  do  not  remember  any  Lugar 
iron  being  delivered  under  such  scrip  notes."  Then  he  says,  "According  to  understanding  and 
usage  of  their  trade,  if  scrip  bore  delivery  at  Troon,  they  delivered  Lugar  iron,  and  customer 
only  demanded  Lugar  iron.  I  do  not  know  any  case  in  which  customer  ever  asked  for  other  than 
Lugar  iron.  When  Lugar  iron  sold,  did  note  generally  bear  that  it  was  Lugar  iron  ?  Yes,  but 
in  some  cases  they  have  given  delivery  notes  for  pig  iron  deliverable  at  Troon,  without  specify- 
ing Lugar  iron  or  Muirkirk  iron,  and  I  cannot  remember  whether  under  these  they  delivered 
Lugar  or  Muirkirk  iron.  At  that  time  there  was  a  great  scarcity  of  good  brand  iron  in  market. 
The  defenders  were  tardy  of  delivering  g.  m.  b.  to  customers  at  that  time.  More  tardy  than 
usual.  I  do  not  remember  any  refusal  to  deliver  Clyde  and  Dundyvan,  under  such  scrip,  before 
this  dispute.*'  Then  he  says,  "The  introduction  of  the  words  Clyde  and  Dundyvan  iron  is  not 
very  common,  but  some  dealers  wished  to  have  that  specially  put  in.  I  cannot  state  reason ; 
possibly  it  might  be  to  make  sure  of  the  iron  being  Clyde  and  Dundyvan.**  He  says  afterwards, 
"  I  may  have  had  iron  to  deliver  at  a  high  price,  and  to  prevent  buyer  from  me  objecting,  I  have 
asked  defenders  to  put  in  Clyde  and  Dundyvan,  to  avoid  contract  being  cancelled — that  is,  to 
prevent  the  party  raising  objection  to  take  the  defenders'  scrip  expressed  in  general  terms — this 
where  I  had  contracted  to  give  my  party  g.  m.  b.,"  which  in  mercantile  language  means  "good 
merchantable  brands.*' 

Then  the  only  other  witness,  Connal,  is  shewn  one  of  the  scrip  notes,  and  he  says,  "  Often 
got  these — from  documents  themselves  I  took  them  for  Clyde  and  Dimdyvan  iron.  I  would  have 
taken  these  in  fulfilment  of  engagement  which  I  held  for  g.  m.  b,  from  any  one,  whether 
defenders  or  any  other.  These  passed  current  for  g.  m.  b.  Defenders  never  tendered  Lugar 
iron  under  such  till  near  the  end  of  1850."    Then  he  says,  "  I  never  heard  of  these  as  engage- 
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ments  for  Lugar  iron."  Then  he  is  asked,  "  On  the  face  of  the  documents,  what  leads  you  to 
expect  Clyde  and  Dundyvan?"  He  answers,  "They  are  dated  Glasgow,  and  say  *f.  o.  b.  here.' 
Now  Lugar  iron  generally  in  scrip  is  said  to  be  deliverable  at  Troon.  I  always  acted  on 
assumption  that  such  scrip  from  defenders  denoted  Clyde  and  Dundyvan  iron,  1  know  that 
others  did  so  too.  All,  so  far  as  I  know,  acted  on  this."  "  Lugar  iron  did  not  pass  current  in 
the  market,  and  wherever  intended  was  expressed  in  scrip.  I  have  not  sold  or  bought  it.  Sold 
in  50  or  100  tons.  I  have  had  it  occasionally.  I  know  from  delivery  at  Ayrshire  port,  that  it 
was  Lugar  or  Muirkirk,  but  I  cannot  say  from  recollection  that  it  really  was  so  named  in  scrip.'* 
Then  he  adds,  what  is  not  immaterial,  I  think,  in  reference  to  what  passed  in  the  last  case, 
*•  Iron  scrip  was  introduced  in  1846  or  1847.  It  would  be  1847  before  it  came  into  much  general 
use.  It  was  attended  with  some  evils.  Doubtful  if  proper  transferences.  Effect  of  them  not 
very  well  understood.  Scrip  chiefly  limited  to  Glasgow.  English  correspondents  did  not 
like  it" 

That  evidence  having  been  tendered,  the  Judge  summed  up  thus : — "  He  declined  to  withdraw 
the  consideration  of  the  evidence  applicable  to  the  second  issue  from  the  jury,  on  the  ground  of 
being  insufficient  in  law."  "He  left  to  the  jury  the  question,  whether,  from  the  evidence  adduced, 
parties  receiving  the  documents  mentioned  in  the  second  issue,  by  the  practice  and  usage  of  the 
defenders,  were  entitled  to  rely  on  receiving  Clyde  or  Dundjrvan  iron  only  ?  But  he  left  this 
question  to  the  jury  under  a  full  reservation  to  the  defenders  of  all  their  pleas  in  law,  and  on  the 
condition,  that  if  the  Court  should  hold,  that  the  evidence  given  under  the  second  issue  ought 
not  to  have  been  received,  or  that  it  was  insufficient  in  point  of  law  to  establish  any  obligation 
against  the  defenders,  and  if  the  Court  further  thought  the  question  under  the  second  issue 
turned  wholly  on  a  point  of  law  for  the  Court,  the  Court  should  be  entitled  to  give  judgment  at 
once  on  such  point,  without  the  case  being  again  sent  to  a  jury." 

The  jury  found  for  the  pursuer  on  the  second  issue,  but  with  liberty  to  the  Court  "  to  enter  up 
the  verdict  for  the  defenders,  and  to  give  judgment  in  the  cause,  if  the  Court  shall  be  of  opinion 
that  the  evidence  received  in  support  of  the  second  issue  ought  not  to  have  been  received  as 
incompetent  evidence  to  support  the  same ;  or  if  the  Court  shall  think  that  the  matter  proposed 
to  be  proved  under  the  second  issue  was  not  put  in  issue  by  the  terms  of  the  issue ;  or  if  the 
Court  shall  hold  that  the  evidence  so  received  was,  although  admissible,  insufficient  in  point  of 
law  to  constitute  any  obligation  against  the  defenders  which  was  not  expressed  in  or  proved  by 
the  terms  of  the  documents  referred  to  in  the  second  issue." 

After  the  trial,  we  learn  from  the  Lord  Advocate  that  a  motion  was  made  in  the  Court  below 
to  set  aside  the  whole  proceedings,  on  the  ground  that  the  verdict  had  been  taken  irregularly 
after  the  jury  had  left  the  Court,  and  that  it  therefore  was  not  really  a  verdict.  I  heard  the  Lord 
Advocate  very  attentively  upon  that  subject,  and  I  came  to  the  conclusion  which  I  expressed  at 
the  time,  that  your  Lordships  could  not  at  all  enter  into  that  question — that  we  must  take  the 
record  as  we  find  it — and  therefore  that  matter  is  entirely  out  of^  the  case. 

Then  the  question  came  to  be  decided,  whether,  upon  all  or  any  of  these  grounds,  the  Court 
-was  warranted  in  what  they  did,  namely,  entering  a  verdict  for  the  defenders.  At  the  hearing  I 
intimated  a  very  strong  opinion,  that,  if  the  question  had  only  been,  whether  that  evidence  ought 
to  have  been  rejected,  I  should  have  thought  it  ought  not  to  have  been  rejected,  because  a  usage 
of  the  trade  is  only  to  be  proved  by  a  multiplication  of  instances.  What  was  the  meaning  of 
g.  m.  b.  and  f.  o.  b.  at  Glasgow,  in  the  usage  of  the  trade,  could  only  be  established  by  a 
multiplication  of  instances,  shewing  that  all  mercantile  men  so  construed  those  marks.  I  thought 
that  it  could  not  be  said  that  the  Judge  ought  to  have  rejected  such  evidence  altogether.  If  the 
evidence  had  been  coupled  with  that  of  other  persons  saying,  that  that  was  what  everybody  else 
understood  as  the  usage  of  the  trade,  that  would  have  been  very  sufficient  evidence.  Therefore 
I  thought  that  the  evidence  was  properly  laid  before  the  jury,  and  that  it  could  not  be  held  upon 
that  ground  that  the  Court  was  right  in  entering  a  verdict  for  the  defenders. 

I  reserved  the  further  question  for  consideration,  whether  or  not,  upon  the  ground  of  the 
invalidity  of  the  notes  altogether,  or  upon  any  other  grounds,  the  Court  did  right  in  directing  a 
verdict  to  be  entered  for  the  defenders.  With  respect  to  the  invalidity  of  the  scrip  notes  upon 
the  pleadings,  it  appears  that  no  objection  was  raised.  On  the  contrary,  there  was  just  the  same 
.circumstance  with  regard  to  these  scrip  notes  as  there  was  in  the  former  case,  namely,  that 
Dunlop,  Wilson  and  Co.  had  recognized  Mackenzie  as  the  person  to  whom  they  were  to  deliver. 
But  the  contest  was  this :  They  said.  We  are  ready  to  deliver,  but  we  are  not  bound  to  deliver 
Clyde  and  Dundyvan  iron  It  is  not  so  expressed  in  the  document  And  there  is  no  usage  in 
the  trade  to  justify  your  contention  that  we  are  bound  to  deliver  anything  else  but  that  which  is 
in  terms  expressed  upon  the  face  of  the  document 

That  was  the  view  taken  of  the  case  by  the  learned  Judges  in  the  Court  of  Session.  They 
thought  that,  although  the  defenders  were  bound  to  deliver  iron,  and  they  treated  the  scrip  notes 
as  valid  notes,  yet  that  the  iron  which  they  were  to  deliver  was  not  Clyde  and  Dundyvan  iron 
only,  but  such  iron  as  answered  to  the  description  on  the  face  of  the  note;  and  although  the  jury 
found  a  verdict  for  the  pursuer,  they  found  that  verdict  subject  to  this : — ''  If  the  Court  shall 
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hold  that  the  evidence  so  received  was,  although  admissible,  insufficient  in  point  of  law  to  con- 
stitute any  obligation  against  the  defenders,  which  was  not  expressed  in  or  proved  by  the  terms 
of  the  documents  refeiTed  to  in  the  second  issue,*'  then  the  verdict  shall  be  entered  for  the 
defenders. 

Now,  supposing  it  were  doubtful,  whether  the  evidence  could  be  received  or  not,  (I  rather  think 
I  am  right  in  saymg  that  it  ought  to  have  been  received,)  still  I  am  clearly  of  opinion,  that  this 
is  a  case  in  which  it  should  have  been  left  to  the  Court  to  say,  whether  there  was  evidence 
sufficient  in  point  of  law  to  constitute  an  obligation  against  the  defenders  not  expressed  in  the 
terms  of  the  document.  I  am  clearly  of  opinion  that  there  was  no  such  evidence — that  there  was 
nothing  to  entitle  the  pursuer  to  more  than  what  is  expressed  in  the  terms  of  his  note.  It  is  not 
disputed  that  they  were  ready  to  deliver.  But  they  contended  that  they  were  not  bound  to 
deliver  any  other  iron  than  that  which  is  described  as  pig  iron  on  the  face  of  the  docunnent,  and 
which  they  are  therefore  ready  to  deliver.     That  was  all  that  they  were  bound  to  do.     Conse- 

3uently,  I  think  the  interlocutor  was  properly  given  against  the  pursuer,  and  in  favour  of  the 
efenders.     I  shall  therefore  move  your  Lordships  that  this  appeal  be  dismissed  with  costs. 

Interlocutors  affinnedy  with  costs, 
Gibson  Craig,  Dalziel,  and  Brodie,  W.S.  Appellant's  >4^<f«/j.— Walker  and  MelviUe,  W.S, 
Respondents  Agents, 


FEBRUARY  19,  1857. 
William  M*Ewan,  Appellant,  v.  Sir  James  Campbell  and  Others,  Respondents. 

Railway — Copartnery —  Provisional  Committee — Obligation,  Presumed— Summons — Relevancy 
H  ELD  (affirming  judgment),  in  an  action  brought  against  members  of  a  provisional  committee 
of  the  projectors  of  a  railway,  which  was  never  carried  into  effect,  by  the  secretary  who  was 
also  law  agent,  for  payment  of  his  accounts,  that,  in  order  to  render  a  committee  man  liable, 
it  is  not  enough  that  he  acted  as  such,  but  it  is  necessary  to  aver  and  prove  a  separate  and 
special  contract  of  employment  on  his  part,  in  regard  to  the  pieces  of  business  sued  for?- 

This  was  an  action  brought  against  the  members  of  a  Provisional  Committee  appointed  for 
promoting  an  undertaking  called  the  Lanark,  Stirling,  and  Clackmannan  Counties  Junction 
Railway,  to  recover  payment  of  advances  and  of  accounts  incurred  by  the  appellant  as  secretary 
and  law  agent. 

The  revised  condescendence  merely  alleged,  that  the  pursuer  was  appointed  by  the 
defenders,  who  were  the  members  of  the  provisional  committee,  to  be  secretary  and  law 
agents,  and  that  he  acted  as  law  agent  with  the  knowledge  and  consent  of  the  defenders 
as  members  of  the  said  committee. 

The  Lord  Ordinary  and  the  First  Division  held  the  averments  not  relevant,  and  dismissed  the 
action. 

The  pursuer  appealed,  pleading,  that  the  judgment  ought  to  be  reversed— Because,  having 
reference  to  the  nature  of  the  appellant's  claim,  the  summons  and  record  contained  statements 
relevant  and  sufficient  to  support  the  conclusions  of  the  action. 

The  respondents  maintained  that  the  judgment  ought  to  be  adhered  to— r.  Because  the  con- 
descendence annexed  to,  and  forming  part  of,  the  summons,  did  not  contain  any  statements  of 
farts  relevant  or  sufficient  to  support  the  conclusions  of  the  summons.  Hutton  v.  Bright,  3  H. 
L.  C.  341 ;  Campbell  v.  Dick  Lauder,  15  D.  117;  6  Geo.  IV.  c.  120,  S  2.  2.  Even  the  revised 
condescendence  for  the  appellant,  on  which  the  record  was  closed,  did  not  relevantly,  and  with 
sufficient  specification,  aver  either  employment  of  the  appellant  by  the  respondents,  or  any 
agreement  on  their  part  with  him,  whereby  they  individually,  or  conjunctly  and  severally, 
became  bound  or  liable,  as  libelled. 

Roll  Q.C.,  and  Roxburgh,  for  the  appellant. — It  is  admitted  that  the  law  is  now  settled  on  the 
subject  of  the  liability  of  provisional  committee  men,  and  that  there  is  no  partnership  between 
them ;  but  that  in  order  to  fix  an  individual  with  liability,  he  must  be  shewn  to  have  entered  into 
some  special  contract  to  pay — in  other  words,  each  is  liable  only  on  his  own  contract,  and  binds 
himself  onXy.— Bright  v.  Hutton,  3.  H.  L.  C.  341 ;  UpfiWs  Case,  2  H.  L.  C.  674.  Here,  however, 


*  See  previous  report  16  D.  117 ;  26  Sc.  Jur.  87.    S.  C.  2  Macq.  Ap.  499  ;  29  Sc.  Jur.  222. 
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there  are  ample  materials  alleged  in  the  summons  and  revised  condescendence  to  make  up  a 
special  contract.  The  pursuer  first  alleges  distinctly  an  employment  by  the  defenders,  or  some 
of  them,  and  that  is  one  ground  of  action.  Further,  that  the  defenders  knowing  that  their  names 
had  been  published,  and  held  out  to  the  world  as  committee  men,  came  into  the  scheme,  and 
knowingly  adopted  the  acts  of  the  pursuer  as  the  general  agent.  If  a  person,  knowing  that  certain 
liabilities  have  been  already  incurred  in  the  prosecution  of  an  undertaking,  come  into  the  man- 
agement and  attend  the  meetings,  &c.,  it  is  an  irresistible  conclusion,  that  he  adopts  these 
liabilities  as  his  own. — Spottiswood^s  case  and  Amsin^s  case^  6  De  G.  M.  &  G.  345  ;  Pearson^ s 
Executor's  case^  3  De  G.  M.  &  G.  241  ;  Carrick's  case,  i  Sim.  N.  S.  509. 

The  summons  and  revised  condescendence  contain  these  grounds  specifically  set  forth ;  at  all 
events,  they  are  sufficiently  precise,  according  to  the  practice  in  Scotland,  so  as  to  enable  us  to 
have  an  opportunity  of  proving  them  before  a  jury.  What  the  Judges  in  the  Court  below  said 
was,  that  we  had  not  stated  how,  when,  and  by  whom  we  were  engaged.  But  such  particularity 
is  not  necessary.  We  have  made  the  general  allegation  of  employment  and  of  adoption,  and 
the  circumstances  in  detail  are  mere  matter  of  evidence  to  be  proved  at  the  trial,  but  do  not 
require  to  be  set  forth  in  the  condescendence.  To  require  such  particularity  is  inconsistent  with 
the  very  notion  of  pleading,  whether  in  Scotland  or  England.  Lord  Brougham  strongly 
reprobated  the  practice  sometimes  sought  to  be  enforced  in  Scotland,  of  requiring  the  evidence 
or  mode  of  proof  to  be  alleged  in  the  pleadings. — Macdonald  v.  Mackie,  5  W.  S.  462  ;  Glllon  v. 
Mackinlay,  ibid.  474.  The  Courts  below  have  already  gone  too  far  in  this  direction,  and  ought 
not  to  be  encouraged,  for  the  practice  puts  a  pursuer  under  great  disadvantages,  by  compelling 
him  to  disclose  the  mode  in  which  his  case  is  to  be  proved. 

Attomey-General  {fi^^^}^,  and  Anderson  Q.C,  for  the  respondents. — ^The  law  of  provisional 
committee  men,  after  much  confusion,  is  now  settled.  At  first,  the  notion  was,  that  a  partnership 
existed  among  these  persons,  and  each  was  thought  to  be  liable  for  all  the  debts  contracted  by 
the  others ;  and  hence  all  a  plaintiff  had  to  do  was  to  make  out  that  the  defendant  was  de  facto 
a  committee  man.  The  present  summons  was  raised  shortly  before  the  law  was  declared  to  be 
otherwise  by  Bright  v.  Hutton,  and  hence  it  was  framed  on  the  old  theory.  There  is,  in  fact, 
no  substantial  allegation  in  the  present  summons,  which  does  not  resolve  itself  into  the  bare 
allegation  that  the  defenders  were  provisional  committee  men.  That  is  not  enough.  It  is  said 
that  the  revised  condescendence  corrected  the  defects  of  the  summons,  and  set  out  fully  the 
special  contract.  But  even  assuming  that  there  is  enough  in  the  revised  condescendence  to 
shew  a  special  contract,  it  is  incompetent  by  the  law  and  practice  in  Scotland  to  introduce  into 
it  a  ground  of  action  not  stated  in  the  summons  and  original  condescendence,  which  are  now  one 
pleading.  The  summons  must,  by  statute,  set  forth  the  nature,  extent,  and  grounds  of  the  action. 
— 6  Geo.  IV.  c.  120,  §  7  ;  13  and  14  Vict.  c.  36.  And  it  must  state  all  the  grounds  of  action. — 
Kerr  v,  Kerr^  9  S.  204.  And  an  irrelevant  summons  cannot  be  cured  by  the  revised  conde- 
scendence.— Dallas  y,  Mann,  15  D.  746.  The  pursuer  was  allowed  an  opportunity  to  amend 
this  summons,  which  was  the  only  way  in  which  the  defect  could  be  supplied  ;  but  he  refused  to 
amend.  As  the  summons  now  stands,  the  action  must  be  dismissed,  there  being  no  specific 
allegations  of  liability. — Ferguson  v.  M'Gachen,  7  S.  580  ;  Burfies  v.  Pennell,  6  Bell's  A  pp.  541, 
and  after  the  record  is  closed,  it  being  too  late  to  amend. — A  v.  By  7  D.  595  ;  Baird's  Trustees, 
ibid.,  p.  1 001  ;  Boswellw.  Ogilvy,  11  D.  185.  Even  if  the  revised  condescendence  were  held  to 
be  only  an  amplification  of  the  same  substantial  grounds  of  action  as  those  contained  in  the 
summons  and  condescendence,  the  allegations  are  not  sufficiently  specific,  for  none  of  them 
import  an  individual  liability  against  any  one  defender.  It  is  well  settled  in  Scotland,  that  not 
only  must  there  be  a  general  allegation  of  employment  or  of  adoption,  but  it  must  be  shewn 
specifically  when,  how,  and  by  whom  the  contract  was  made  or  adopted.  The  practice  differs 
from  that  prevailing  in  English  Courts  of  law,  which  are  not  so  strict  in  this  respect.  The 
observations  of  Lord  Brougham,  in  Macdonald  v.  Mackie  were  made  inadvertently,  and  are 
not  recognized  in  Scotland  as  sound  law. 
Rolt  replied. 

Lord  Chancellor  Cranworth. — My  Lords,  this  is  an  appeal  which  has  been  brought  to 
your  Lordships*  House  from  several  interlocutors  of  the  Court  of  Session,  in  which  they  assoil- 
zied the  defenders  upon  a  record  in  which  Mr.  M'Ewan,  who  is  a  writer  in  Glasgow,  was  pursuer, 
and  Sir  James  Campbell  and  others  were  defenders.  The  case  was  heard  and  disposed  of  by 
the  Lord  Ordinary  in  July  1853,  and  it  was  brought  by  a  reclaiming  note  before  the  First 
Division  of  the  Court  of  Session,  when  the  decision  of  the  Lord  Ordinary,  who  dismissed  the 
action  and  found  the  defenders  entitled  to  their  expenses,  was  affirmed. 

The  question  is,  whether  your  Lordships  are  prepared  to  reverse  that  decision.  Now,  as  far 
as  I  am  concerned,  I  am  clearly  of  opinion  that  your  Lordships  ought  not  to  do  so,  and  that  the 
decision  below  is  founded  in  perfectly  good  sense. 

The  proceeding  was  commenced  after  the  passing  of  the  act  of  1849,  which  amended  the 
proceedings  in  the  Court  of  Session.  By  that  act  of  parliament  it  is  enacted,  that  the  pursuer 
m  his  summons  shall  set  forth  ''the  name  and  designation  of  the  defender,  and  the  conclusions 
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that  if  that  original  condescendence  does  not  state  a  valid  ground  of  action,  you  cannot  eke  it 
out  by  the  revised  condescendence  ;  but  what  you  must  then  do  is  to  amend  your  original  con- 
descendence. And  in  this  case,  if  an  application  had  been  made  in  proper  time,  no  doubt,  in 
the  circumstances  of  this  case,  or  in  any  case  in  which  justice  required  it,  it  would  have  been 
allowed  almost  as  a  matter  of  course.  That,  however,  is  a  course  which  the  pursuer  did  not 
choose  to  take.  He  chose  to  rely  upon  his  revised  condescendence,  and  whether,  if  it  had  been 
the  original  condescendence,  it  would  have  been  sufficient  or  not,  is  a  question  which  I  need  not 
stop  to  speculate  upon.  It  is  not  the  condescendence  to  which  we  must  refer,  to  see  whether 
there  was  a  relevant  ground  of  action  or  not  We  must  refer  to  the  original  condescendence. 
That  was  the  view  taken  in  the  Court  below,  and  it  is  the  view  which  I  am  prepared  to  recom- 
mend your  Lordships  to  adopt,  and  consequently,  to  advise  your  Lordships  that  this  appeal 
should  be  dismissed,  with  costs. 

Lord  Wensleydale. — My  Lords,  I  am  entirely  of  the  same  opinion  with  my  noble  and 
learned  friend,  who  has  just  addressed  your  Lordships  ;  and  I  concur,  without  any  diffi- 
culty, in  recommending  your  Lordships  to  affirm  the  judgment  of  the  Court  below.  The 
rules  upon  which  we  are  to  proceed,  so  far  as  they  affect  the  practice  of  the  Courts  of  Scot- 
land, are  for  the  most  part  defined  by  statute.  It  is  perfectly  clear,  that  by  the  Statute  of  the  6 
Geo.  IV.  the  summons  is  to  express  the  cause  of  action.  That  afterwards  was  changed  by  the 
act  of  the  13th  and  14th  Vict,  which  was  passed  in  the  year  1849,  and  which  requires  now  that 
the  pursuer  in  the  summons  shall  only  state  ^*  the  name  and  designation  of  the  defender,  and 
the  conclusions  of  the  action  without  any  statement  whatever  of  the  grounds  of  action  ;  but  the 
allegations  in  fact,  which  form  the  grounds  of  action,  shall  be  set  forth  in  an  articulate 
condescendence,  together  with  a  note  of  the  pursuer's  pleas  in  law,  which  condescendence  and 
pleas  in  law  shall  be  annexed  to  such  siimmons,  and  shall  be  held  to  constitute  part 
thereof." 

By  the  act  of  6th  Geo.  iv.  it  was  required,  that  the  summons  (that  is  to  say,  now  the  con- 
descendence) shall  '*  set  forth  in  explicit  terms  the  nature,  extent,  and  grounds  of  the  complaint, 
or  cause  of  action."  The  question  in  this  case  is,  whether  it  does  state  in  "  explicit  terms,  the 
nature,  extent,  and  grounds  of  the  complaint,  or  cause  of  action.'' 

Now,  my  Lords,  having  perused  the  arguments  in  the  Court  below,  and  the  opinions  of  the 
Judges  in  the  Court  below,  very  ably  stated,  I  must  say  that  I  concur  entirely  in  the  view  which 
they  have  taken  of  this  matter.  If  we  look  at  the  state  of  the  law  at  the  time  this  suit  was  com- 
menced, and  look  at  the  frame  of  the  original  condescendence,  it  is  perfectly  clear  that  it  was 
framed  under  the  supposition,  that  it  was  quite  enough  for  persons  to  be  members  of  a  provisional 
committee  to  become  liable  for  everything  that  was  done  in  the  course  of  carrying  the  business 
of  that  provisional  committee  into  execution.  It  was  supposed  that  a  provisional  committee 
constituted  a  partnership,  in  which  each  individual  member  of  that  committee  gave  a  mandate  to 
the  other  members  of  that  committee  to  act  in  all  affairs  concerning  that  committee,  and  that 
they  were  liable  as  copartners.  And  it  is  perfectly  clear  that  that  was  supposed  to  be  the  law  in 
the  earlier  stages  of  this  matter,  before  this  suit  was  instituted ;  and  it  continued  to  be  acted 
upon  in  some  of  the  Courts  of  Westminster  Hall,  and  thereby,  no  doubt,  great  loss  was  inflicted 
upon  a  great  number  of  individuals.  I  may  observe  in  passing,  that,  looking  back  upon  my 
judicial  Sfe,  it  certainly  does  not  lie  upon  my  conscience,  that  I  was  ever  a  party  to  maintaining 
that  doctrine.  I  uniformly,  from  the  first,  held  that  doctrine,  which  was  afterwards  decided  by 
this  House  to  be  the  true  doctrine. 

Now,  if  we  look  at  the  frame  of  the  original  condescendence  throughout,  it  is  impossible  to 
doubt,  that  it  was  framed  by  the  pursuer  upon  the  supposition,  that  if  he  made  out  that  the 
defender  was  a  member  of  the  provisional  committee,  either  that  he  was  so  in  point  of  fact,  or 
that  he  was  held  out,  with  his  sanction,  as  being  a  member  of  that  committee,  it  could  not  be 
disputed  that  he  was  liable  for  everything  done  in  the  ordinary  course  of  carrying  the  scheme 
into  effect  It  appears  to  me,  that  the  whole  frame  of  this  condescendence  is  in  order  to  support 
that  view  of  the  case,  and  to  make  out  the  proposition  that  he  had  become  a  member  of  that 
committee,  either  in  point  of  fact,  or  by  representation,  and  that  he  is  therefore  responsible  for 
all  the  acts  of  that  committee.  Now,  if  we  look  at  the  case  in  that  point  of  view,  it  is  perfectly 
clear,  that  there  is  no  relevant  cause  of  action  against  the  other  members  of  the  provisional 
committee. 

Then  it  is  said,  however,  that  though  that  is  not  a  cause  of  action,  enough  can  be  discovered 
here  to  make  these  parties  clearly  liable  upon  the  ground  of  individual  contract.  Now,  it  does 
not  appear  to  me,  looking  at  the  whole  of  the  condescendence,  and  taking  it  in  conjunction  with 
the  other  condescendence,  that  there  is  enough  to  make  out  a  case  of  liability  upon  the  ground 
of  individual  employment.  The  whole  is  left  in  uncertainty.  The  facts  are  not  sufficiently 
averred  to  shew,  that  the  employment  took  place  by  order  of  the  defenders.  Therefore,  my 
Lords,  the  case  resolves  itself  into  this,  either  that  the  condescendence  is  irrelevant,  or  that  it 
does  not  state,  with  that  certainty  which  the  nature  of  the  case  requires,  the  cause  of  action 
against  the  defenders  for  their  liability,  either  conjunctly  or  severally,  to  any  individual  demand. 
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Upon  that  ground,  it  appears  to  me  that  the  judgment  of  the  Court  below  is  perfectly  right,  and 
that  it  ought  to  be  affirmed. 

Interlocutors  affirmed^  and  appeal  dismissed^  itnth  costs. 
Appellants  \Agenty  James  Bell,  S.S.C. — Respondent^  Agents^  Webster  and  Renny,  W.S. 
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The  Edinburgh,  Perth,  and  Dundee  Railway  Company,  Appellants,  v. 
Robert  Philip,  Respondent. 

Agreement — Contingent  Obligation — Construction — Railway — A  party  entered  into  an  agree^ 
tnent  with  a  railway  company,  in  which  he  assented  to  a  bill  then  before  parliament,  for 
making  a  branch,  which,  if  cdrried  into  effect,  would  touch  his  property,  the  company  binding 
themselves  to  pay  £1  \,yyofor  his  property  at  the  first  term  "  after  the  said  company,  on  obtain- 
ing their  act,  shall  have  begun  to  execute  any  part  of  the  said  railway  J*  The  company 
obtained  their  act,  and  borrowed  money  under  the  powers;  but  they  did  not  execute  any  part  of 
the  works. 

Held  (reversing  judgment),  That  the  obligation  to  pay  was  contingent  on  the  company  beginning 
to  execute  any  part  of  the  railway;  and  as  that  condition  hetd  never  been  purified,  the  company 
were  not  bound  to  implement  their  agreement?- 

In  1846  the  company  then  incorporated  under  the  name  of  the  Edinburgh,  Leith,  and  Granton 
Railway  Company,  (now  amalgamated  with  the  Edinburgh,  Perth,  and  Dundee  Railway  Com- 
pany,) published  the  usual  notices  that  an  act  of  parliament  would  be  applied  for  in  the  ensuing 
session,  for  authority  to  make  a  branch  railway  from  the  line  of  the  then  existing  Leith  branch 
to  the  upper  drawbridge  in  the  town  of  Leith.  The  property  situated  at  Old  Church  Wharf,  in 
the  parish  of  North  Leith,  belonging  to  the  pursuer  Robert  Philip,  merchant  in  Leith,  as  herit- 
able proprietor,  was  included  in  the  notices  as  required  for  the  purposes  of  the  undertaking.  In 
December  1846  the  agents  of  the  railway  company  informed  the  pursuer,  that,  as  the  intended 
line  would  run  through  the  middle  of  his  property,  it  was  the  wish  of  the  company  to  acquire  the 
whole  of  his  property;  and,  with  the  pursuer's  permission,  the  company  procured  a  survey  and 
valuation  of  his  property.  After  some  negotiation,  an  agreement  was  entered  into,  whereby  the 
Company  agreed  to  pay  Mr.  Philip  £\\,^oo  in  full  of  all  claims  on  account  of  the  intended 
operations  of  the  company.  The  pursuer,  Mr.  Philip,  then  assented  to  the  bill,  and  it  was  passed 
in  1847.     But  the  railway  was  never  made. 

The  Court  of  Session  held  that  the  obligation  became  absolute  to  pay  the  ;£  11,500,  and  the 
defenders  were  liable  to  pay  that  sum. 

The  defenders  appealed,  maintaining  that  the  interlocutors  of  the  Court  of  Session  should  be 
reversed,  because, — i.  According  to  the  sound  construction  of  the  minute  of  agreement  of  21st 
and  22d  January  1847,  the  sale  of  the  respondent's  property,  or  the  agreement  on  the  part  of  the 
appellants  to  acquire  the  same,  was  conditional,  yfrr/,  upon  the  passing  of  the  act  therein  referred 
to ;  and,  second,  upon  the  appellants  beginning  to  execute  the  railway  under  the  powers  of  the 
said  act ;  and  the  appellants  were  not  bound  to  pay  the  stipulated  price  until  the  first  term  of 
Whitsunday  or  Martinmas  after  beginning  to  execute  the  railway.  2.  The  respondent  having  in 
his  first  action  against  the  appellants  founded  on  the  said  agreement  as  conditional  upon  their 
beginning  to  execute  the  railway,  and  joined  issue  with  them  upon  the  question,  whether  the  said 
condition  had  been  purified ;  and  the  said  issue  having  been  tried  by  the  Lord  Ordinary,  under 
the  act  13  and  14  Vict.  cap.  36,  §  48,  and  decided  by  his  Lordship  against  the  respondent,  the 
second  action,  libelling  upon  the  agreement  as  absolute  and  unconditional,  was  incompetent. 
3.  Having  regard  to  the  facts  conclusively  found  by  the  Lord  Ordinary  in  his  interlocutor  of  nth 
February  1852,  the  subsequent  interlocutor  of  the  6th  March  1852  was  well  founded,  and  ought 
to  have  been  affirmed  by  the  Court.  4.  The  respondent  is  barred,  by  his  judicial  statements  in 
the  first  action,  and  the  whole  proceedings  in  that  action,  from  maintaining  that  the  minute  of 
agreement  in  question  was  absolute,  and  not  dependent  upon  the  appellants  beginning  to  execute 
the  railway.  5.  In  any  view,  a  decree  for  specific  performance  is  not  warranted  by  the  facts  and 
circumstances  of  the  case,  the  respondent's  proper  remedy  being  an  action  of  damages  for  breach 
of  contract. 

*  See  previous  report  10  D.  1065;  26  Sc.  Jur.  58a       S.  C.  2  Macq.  Ap.  514:  29  Sc.  Jur.  242. 
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The  respondent  maintained,  that  the  contract  of  sale  of  January  1847  was  not  conditional  in 
its  nature ;  and  it  was  not  in  the  option  of  the  appellants,  by  declining  to  make  the  railway  or 
otherwise,  to  prevent  the  stipulations  in  that  contract  from  becoming  obligations  enforceable 
against  them  to  the  effect  and  in  the  manner  set  forth  in  the  interlocutor  appealed  from. 
.  Attorney-General  (Bethell),  and  Anderson  Q.C.,  for  the  appellants,  contended,  that  the  true 
construction  of  the  agreement  was,  that  it  was  conditional  on  the  passing  of  the  act,  and  on  the 
company  beginning  to  make  the  railway ;  and  that  the  condition  had  not  been  purified. — Preston 
V.  Liverpool^  Manchester^  &*c.  Railway  Company^  5  H.  L.  C.  605 ;  Webb  v.  Direct  London  and 
Portsmouth  Railway  Company^  i  De  Cr.  M.  &  G.  521 ;  Lord  James  Stewarts,  London  and  Narik 
Western  Railway  Company^  i  De  G.  M.  &  G.  721 ;  Gage  v.  Newmarket  Railway  Company^ 
18  Q.  B.  457;  Bland  v.  Crowley^  6  Exch.  522.  (There  were  other  points  raised  as  to  the 
competency  of  the  second  action,  but  the  judgment  did  not  proceed  upon  them.) 

Lord  Advocate  (Moncreiff ),  and  Roll  Q.C.,  for  the  respondent,  referred  to  the  same  cases,  as 
also  to  Hawkes  v.  Eastern  Counties  Railway  Company^  5  H.  L.  C.  379,  and  the  cases  there 
cited. 

Counsel  for  the  appellants,  in  reply,  were  stopped. 

Lord  Chancellor  Cranworth. — This  case  has  been  very  fully  and  ably  argued*  and  if  it 
had  been  necessary,  I  certainly  should  not  have  shrunk  from  entertaining  or  investigating  the 
question  of  a  more  technical  nature,  on  the  pleadings  which  have  been  raised  in  the  arguments ; 
but  it  is  very  satisfactory  to  my  mind  to  feel,  that  we  are  not  driven  to  that  necessity.  It  is 
extremely  unfortunate  when  questions  of  a  merely  technical  nature  are  carried  through  all  the 
stages  of  the  Courts  of  Scotland,  and  ultimately  brought  to  your  Lordships'  House,  and  your 
Lordships  feel  yourselves  bound  to  decide  the  matter  without  settling  that  which  is  the  real  sub- 
stantial question  between  the  parties.  At  the  same  time,  it  has  not  been  the  habit  of  your  Lord- 
ships' House  to  warp  the  law  for  the  purpose  of  doing  what  appears  to  be  justice  to  the  parties 
by  means  of  disregarding  those  rules  of  procedure  which  are  essential  in  general  to  the 
administration  of  justice. 

In  this  case,  the  substantial  question  between  the  parties  is,  whether  or  not  the  company 
entered  into  a  contract  with  Mr.  Philip  to  purchase  at  all  events  from  him  the  property  in  ques- 
tion for  the  sum  oi  £\  1,500;  or  whether,  looking  at  the  terms  of  the  contract,  the  true  meaning 
of  it  was,  that  they  were  to  purchase  if  they  should  obtain  authority  to  make  the  railway,  and 
should  make  that  railway,  the  terms  being,  that  they  should  get  an  act  of  parliament,  and  begin 
to  make  the  railway.  I  dare  say  the  anticipation  of  the  parties  was,  that  if  they  begun  to  make 
it,  they  certainly  would  continue  and  conclude  the  making  of  it.  This  is  not  like  the  case  of  a 
railway  which  is  intended  to  run  over  100  miles,  where  it  frequently  happens  that  when  the  com- 
pany have  made  about  50  miles  of  the  line,  they  have  no  funas  to  go  on  with,  and  there  the  line 
stops.  This  is  a  line  less  than  a  mile  in  length,  and  was  to  be  for  £e  convenience  of  an  existing 
railway.  The  question  with  the  company  would  be,  if  they  obtained  the  power  to  make  the  rail- 
way, whether  they  were  minded  to  make  it.  Of  course,  if  they  begun  to  make  it,  it  was  almost 
certain  that  they  would  finish  it 

Now,  the  terms  of  the  contract  are  these : — Firsts  Mr.  Philip,  in  consideration  of  the  obligation 
after  written,  assents  to  the  bill  presently  in  parliament :  Second^  The  railway  company,  con- 
sidering the  line  will  pass  through  the  ground  and  premises  of  Old  Church  Wharf,  Leith,  (that 
is,  Mr.  Philip's  property,)  **  or  some  part  thereof,  whereby  the  remaining  part  of  the  ground  and 
premises  would  be  deteriorated,  they  agree  to  acquire  the  whole  ground  and  premises  of  every 
description  situate  there  belonging  to  Mr.  Philip,  and  to  make  payment  of  the  sum  of  £^\  1,500, 
in  full  of  the  price  thereof,  and  of  all  claims  whatever  competent  to  Mr.  Philip  on  account  of  the 
same,  and  of  the  intended  operations  of  the  said  company  relative  thereto."  Now,  if  it  had 
stopped  there,  there  could  be  no  doubt  that,  upon  the  construction  of  that  sentence,  it  would 
amount  to  a  contract,  (whether  in  the  most  formal  language  we  need  not  stoptoincjuire,)  binding 
the  company  to  purchase  from  Mr.  Philip  the  whole  ground  and  premises  belongmg  to  him  for 
the  sum  of  £^\  1,500.  But  it  was  to  be  a  purchase,  it  must  be  borne  in  mind,  to  enable  the  com- 
pany to  make  their  railway.  Now,  when  we  come  to  the  third  head,  we  find  that  it  is  in  these 
terms :—  **  The  said  company  hereby  become  bound  to  pay  the  sum  of  j£i  1,500  to  Mr.  Philip,  his 
heirs,  executors,  or  assigns,  at  the  first  term  of  Martinmas  or  Whitsunday  after  the  company,  on 
obtaining  their  act  of  parliament,  shall  have  begun  to  execute  any  part  or  the  said  railway  under 
the  powers  of  the  act,  and  the  price  to  bear  legal  interest  thereafter  (that  is,  from  the  time  they 
began  to  make  the  railway)  until  paid,  and  the  company,  before  taking  possession  of  or  entering 
on  the  premises,  either  paying  or  satisfying  the  saicl  Robert  Philip  for  the  price  thereof,  and  Mr. 
Philip  to  exhibit  a  clear  title  to  the  property." 

Now,  what  is  the  effect  of  that  third  item  in  the  contract,  connected  with  the  items  which  pre- 
cede it  ?  I  will  not  say  that  I  have  not  had  some  doubts  in  the  course  of  the  argument  upon  this 
contract.  In  all  informal  contracts  it  is  always  very  difficult  to  satisfy  oneself  completely  of  what 
has  been  the  intention  of  the  parties,  or  rather,  what  is  the  meaning  of  the  terms  which  they 
have  used.     But  looking  at  this  contract,  I  have  come  to  the  conclusion,  that  what  the  parties 


1857]        EDIN.,  PERTH,  &c.  R.  Co.  v.  PHILIP.    [Z.  Wensleydai^s opinion.]     683 

must  have  meant  was  this,  that  if  the  company  obtained  the  act  of  parliament,  (that  was  certainly 
3.  condition,)  and  if  they  made  the  railway,  then  they  should  pay  j^i  1,500  to  Mr.  Philip  for  his 
premises.  That  £1 1,500  should  either  be  paid  the  moment  they  commenced  the  railway,  or,  at 
a.11  events,  it  was  to  bear  interest  from  that  time,  and  it  should  actually  be  paid  to  him  before 
tliey  entered  upon  or  took  any  part  of  his  property. 

I  come  to  that  conclusion  upon  several  grounds.  In  the  first  place,  that  there  was  some  con- 
dition is  plain.  Perhaps  it  may  be  right  (as  was  said  at  the  bar)  that  that  condition  would  have 
l>een  a  condition  implied,  if  it  had  not  been  expressed ;  but  there  is  an  expressed  condition  that 
they  should  first  obtain  their  act  of  parliament,  for  the  terms  are,  that  they  shall  become  bound 
to  pay  ;^ 1 1,500  "at  the  first  term  of  Martinmas  or  Whitsunday  after  the  company,  on  obtaining 
their  act  of  parliament,  shall ''  do  so  and  so.  If  they  did  not  obtain  their  act  of  parliament,  it  is 
impossible  to  suppose  that  it  was  at  all  meant  that  anything  then  should  be  paid  to  Mr.  Philip. 
That  has  not  been  argued. 

Then,  in  the  same  sentence,  it  is  said,  '^  on  obtaining  their  act  of  parliament,  after  they  shall 
have  begun  to  execute  any  part  of  the  railway."  Now,  although  the  obtaining  of  the  act  of 
parliament  is  a  condition  expressed,  (and  if  it  had  not  been  expressed  it  might  have  been  said 
that  it  was  implied  from  what  follows,)  it  is  said  that  the  words,  "  after  they  shall  have  begun  to 
execute  any  part  of  the  railway,"  are  not  a  condition.  1  think,  in  the  first  place,  that  it  is  an  mcon- 
venient  method  of  dealing  with  a  contract  of  this  kind  to  say,  that  one  member  of  a  sentence  is 
conditional,  and  the  other  is  not  conditional.  If  we  saw  clearly  that  that  was  the  sense,  of  course 
we  should  not  be  stopped  from  deciding  such  a  point  merely  because  it  was  inconvenient  in  point 
of  language;  but  it  seems  to  me,  that  all  reasoning  shews  that  this  must  have  been  what  they 
contemplated.  In  the  first  place,  unless  the  price  was  a  low  price,  it  was  absurd  to  suppose  that 
the  company  would  pay  ;^i  1,500  for  this  property  if  they  did  not  want  it  for  the  purpose  of  their 
railway.  It  is  said,  on  the  other  hand,  that  it  is  very  hard  on  Mr.  Philip,  for,  imtil  the  company 
have  determined  whether  they  will  or  will  not  make  their  railway,  he  cannot  satisfactorily  deal 
with  this  property.  That  is  perfectly  true.  But  how  do  your  Lordships  know  that  that  very 
inconvenience  did  not  form  an  ingredient  in  the  price  contracted  for,  of  £\  1,500?  I  have  looked 
through  the  papers  to  see  whether  there  was  any  statement  anywhere  as  to  what  was  the  supposed 
value  of  this  property,  and  I  find  nothing  of  the  sort.  I  must  infer,  therefore,  that  the  ^  11,500 
was  the  price  which  Mr.  Philip  was  minded  to  contract  that  he  would  take  for  it,  taking  upon 
himself  all  the  burden  and  inconvenience  of  being  unable,  in  the  mean  time,  to  dispose  of  his 
property.  That  which  seems  to  me  to  settle  the  matter  is  this,  that,  most  unquestionably,  no 
time  of  payment  is  expressly  fixed  until  the  company  shall  have  begun  to  make  their  railway. 
Then,  supposing  they  never  make  their  railway,  Mr.  Philip  is  driven  to  say,  that  at  the  end  of 
the  time  when  their  power  of  making  the  railway  had  ceased,  viz.,  at  the  end,  I  think,  of  seven 
years,  or  whatever  the  time  was,  then  it  was  to  be  considered  that  the  condition  had  ceased, 
and  that  the  contract  had  become  absolute.  That  is  a  mere  gratuitous  introduction  into  the 
agreement  of  something  which  is  not  found  there. 

Upon  the  ground,  therefore,  that  the  probability  was,  that  the  company  never  would  intend  to 
purchase  anything  unless  they  were  making  the  railway;  and  that,  by  the  terms  of  their  contract, 
they  were  certainly  not  to  pay  the  ;£  11,500  until  they  had  put  themselves  in  a  condition  to  make 
the  railway,  viz.,  till  they  had  obtained  their  act  of  parliament ;  and,  secondly,  that  the  time  of 
payment  was  not  to  arrive  until  they  had  begun  to  make  the  railway ;  I  have  come  to  the  conclu- 
sion that  the  agreement  was,  as  the  pursuer  Mr.  Philip,  from  the  first,  seems  to  have  considered 
it,  a  conditional  agreement.  I  intimated  some  time  ago  that  we  were  clearly  of  opinion  that  the 
condition,  if  it  was  a  condition,  has  never  been  purified — that  the  Lord  Ordinary  was  quite  right 
upon  that  ground.  This,  therefore,  was  a  conditional  agreement,  the  condition  of  which  has 
never  been  purified,  and,  consequently,  nothing  becomes  payable  under  it. 

The  course,  therefore,  which  I  propose  to  take  is,  to  move  your  Lordships  that  the  interlocu- 
tor of  the  Court  of  Session  be  reversed,  and  that  the  cause  be  remitted,  with  a  declaration  that 
they  ought  to  have  assoilzied  the  defenders  from  the  conclusions  of  both  sununonses,  with 
expenses. 

Lord  Wensleydale. — In  this  case  several  questions  have  been  argued  at  your  Lordships' 
bar  with  very  great  distinctness  and  ability.  I  feel  that  it  is  quite  unnecessary  to  pronounce  any 
opinion  upon  any  of  those  questions,  except  the  second.  With  regard  to  the  first  and  the  last, 
they  are  purely  questions  of  Scotch  law.  Upon  these  questions  1  pronounce  no  opinion  at  all; 
but  upon  the  second  question,  which  is  as  to  the  construction  of  the  contract,  I  certainly  formed 
an  opinion  pretty  early  in  the  case,  which  I  was  only  restrained  from  expressing  in  stronger  terms 
by  my  great  respect  for  the  learned  Judges  in  the  Court  below,  with  one  of  whom  I  was  person- 
ally acquainted,  and  for  whom  I  have  always  entertained  the  highest  esteem,  from  my  knowledge 
of  his  eminent  judicial  qualities — I  mean  Lord  Rutherfurd — which  made  me  doubt  whether  the 
conclusion  that  I  had  come  to  was  the  proper  conclusion,  it  being  against  the  opinions  of  those 
four  learned  Judges. 

But  this  is  a  matter,  which  is  common  both  to  the  Scotch  and  the  English  law,  and  it  is  to  be 


684  REPORTS  OF  SCOTCH  APPEALS. 

decided  upon  principles  equally  belong^ing  to  both.  I  think  our  duty  is  to  look  at  the  terms  of 
the  contract  which  is  to  be  construed,  and  to  construe  it  according  to  the  ordinary  grammatical 
sense  and  meaning  of  the  words,  taken  in  conjunction  with  the  facts  and  circumstances  existing 
at  the  time,  and  which  are  to  be  looked  at,  in  order  to  interpret  the  contract  So  doing,  I  confess 
I  think  it  is  quite  clear  that  this  was  a  contract  which  was  never  meant  to  take  effect,  unless  the 
railway  company  determined  to  exercise  their  powers  under  the  act  of  parliament.  It  is  perfectly 
clear  that  it  was  conditional  upon  the  company  obtaining  the  act.  And  it  is  clear,  uf^on  the 
face  of  the  contract  itself,  that  that  was  to  be,  not  an  act  of  parliament  obliging,  but  an  act  of 
parliament  enabling,  them  to  make  a  branch  railway  from  the  Leith  branch  to  the  Leith  Docks. 

Now,  it  has  been  very  clearly  settled,  though,  in  the  first  instance,  there  was  some  doubt  about 
it,  that  these  enabling  acts  are  not  compulsory.     It  was  solemnly  decided  by  the  Court  of  Error, 
of  which  I  formed  a  part,  in  a  case '  in  which  the  judgment  was  delivered  (and  an  excellent 
judgment  it  was)  by  the  late  Chief  Justice  Jervis,  that  permissive  words  in  an  act  of  parliament 
are  not  obligatory ;  consequently,  at  the  time  this  contract  was  entered  into,  it  was  perfectly 
competent  for  the  defenders  to  decline  to  make  the  railway,  even  although  they  had  obtained  the 
act  for  carrying  it  into  effect,  if  they  thought  it  more  conducive  to  their  interests  to  decline  to  do 
so.    Now,  that  being  so,  are  we  to  suppose,  that  at  the  time  when  they  entered  into  this  contract 
they  wholly  abandoned  the  power  which  they  had  of  declining  to  make  the  railway;  and  that 
they  determined,  at  all  events,  from  the  first,  whatever  the  consequences  might  be,  to  enter  into 
this  contract  ?    I  think  it  can  hardly  be  supposed  that  they  did,  unless  there  were  clear  words 
shewing  that  they  absolutely,  unconditionally,  and  unequivocally,  meant  to  purchase  the  property 
from  Mr.  Philip.    Instead  of  that,  we  find  words  in  the  latter  part  of  this  contract  clearly  to  shew 
that  the  purchase  was  to  depend  upon  a  condition.   The  commencement  of  the  agreement,  upon 
which  the  Court  ultimately  relied,  is  absolute.     It  is — (Reads  the  agreement). — That  fixed  the 
price,  but  there  is  no  day  of  payment  mentioned  except  that  which  follows.     There  is  a  positive 
obligation  to  pay  the  money,  provided  the  company  obtain  the  act  of  parliament,  which  is  clearly 
a  condition ;  and  provided  they  "  shall  have  begun  to  execute  any  part  of  the  railway  under  the 
powers  of  the  said  act."    There  is  no  other  time  for  the  payment  of  the  money  stipulated  except 
that ;  therefore  it  was  a  condition  on  the  part  of  the  company  to  pay  the  money  before  taking 
possession  of  the  property,  or  the  money  was  to  bear  legal  interest  from  that  date.   The  payment 
of  interest  would  date  from  the  first  term  of  Martinmas  or  Whitsunday  after  they  had  determined 
to  execute  the  act  of  parliament,  and  had  commenced  making  the  railway  under  it.     But  it  was 
to  be  accelerated  in  case  the  company  should  choose  to  take  possession  of,  or  enter  on,  the  pre- 
mises before  that.     Then  the  money  was,  at  all  events,  to  be  payable  at  the  next  Martinmas  or 
Whitsunday  term  after  they  had  begun  to  make  the  railway  under  the  powers  of  the  act     They 
were  not  to  take  possession  of,  or  to  interfere  with,  the  land  without  paying  the  money. 

Now,  reading  all  these  clauses  together,  finding  no  time  stipulated  for  the  payment  except  the 
fixed  day,  dating  from  the  commencement  of  the  making  of  the  railway  under  the  act,  I  cannot 
conceive  that  they  were  bound  to  pay,  unless  they  began  to  make  the  railway  under  the  act  of 
parliament. 

Therefore,  I  concur  entirely  with  my  noble  and  learned  friend,  in  pronouncing  an  opinion,  that, 
according  to  the  true  construction  of  the  terms  of  this  contract,  looking  especially  at  the  condition 
in  which  the  company  were,  viz.,  that  they  were  under  no  obligation  to  make  the  railway  at  the 
time  they  entered  into  this  contract,  I  cannot  conceive  that  they  meant  to  abandon  that  right, 
which  they  might  exercise  with  reference  to  their  general  interests,  and  to  undertake  to  pay,  at 
an  indefinite  time,  the  price  for  this  land.  Therefore,  I  conceive,  that  the  Court  of  Session  has 
miscarried  in  the  construction  of  the  instrument  in  question.  I  need  not  say  any  more  upon  the 
other  part  of  this  case,  except  that  I  am  quite  clear,  as  I  have  already  expressed  my  opinion, 
that  the  Lord  Ordinary  was  perfectly  right  in  the  conclusion  to  which  he  came  upon  the  facts 
found  before  him ;  and  that  the  proper  conclusion  to  come  to  was,  that  the  company  had  never 
executed  any  part  of  the  railway  under  the  powers  of  their  act.  I  therefore  entirely  concur  wiA 
my  noble  and  learned  friend. 

Interlocutor  reversed,  with  a  declaration, 
Stodart  Macdonald,  Edinbtu-gh,  and  Webster  and  Wardlaw,  London,  Appellants?  Agents, — 
William  Anderson,  Leith,  and  Dodds  and  Greig,  London,  Respondents  Agents, 

1  The  case  here  referred  to  is  the  York  and  North  Midland  Railway  Co,  v.  The  Queen.  2  E. 
&  B.  68. 
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Constance  M,  E.  Cochrane  and  Amy  A.  F.  A.  Cochrane,  &c.,  Appellants, 
V.  Alexander  Dundas  Ross  Cochrane  Wisheart  Baillie,  Respondent. 

Entail — Marriage  Contract— Completing  Titles — Clause—Construction. — A  father  bound  himself , 
in  the  marriage  contract  of  his  daughter^  {in  171 5,)  to  entail  lands  in  the  same  way  as  the  rest 
of  his  property.  In  the procuratory  of  resignation  it  was  provided  that  the  heirs  should  be 
subject  to  the  conditions^  restrictions^  &*c.,  in  the  charter  of  tailzie^  ^^  which  are  herein 
held  as  repeated  brevitatis  causA."  No  title  was  made  up  under  the  procuratory  till  1775,  when 
a  charter  was  expede  in  which  the  fetters  of  entail  were  expressed  ad  longum.  In  a  declarator 
at  the  instance  of  the  present  heir  of  entail— 
Held  (affirming  judgment),  That  as  the  conditions  of  entail  had  not  been  inserted  in  the  original 
procuratory.  the  entail  was  defective^  and  the  lands  were^  in  conformity  with  the  act  1 1  and  12 
Vict,  c.  26,  ^  42,  to  be  viewed  as  being  held  in  fee  simple;  that  with  regard  to  the  obligations, 
imposed  in  the  marriage  contract,  the  parties  to  it  having  executed  the  procuratory  in  implement 
of  them,  the  Court  would  not  interfere  to  make  that  instrument  more  effectual  than  it  had  been 
left  by  themy 

The  appellants  appealed  against  the  judgment  of  the  Court  of  Session,  maintaining  in  their 
printed  case  that  it  should  be  reversed — i.  Because,  by  the  marriage  contract  of  17 15,  William 
Baillie  of  Lamington  came  under  an  onerous  obligation  to  execute  a  strict  entail  of  the  lands  of 
Hyndshaw  and  Watstown,  and  his  whole  other  lands,  in  favour  of  the  heirs  of  the  intended 
marriage  between  his  daughter  Margaret  Baillie  and  Sir  James  Carmicbael,  which  obligation  he 
was  bound  to  carry  into  effect  by  the  execution  of  a  strict  entail  of  the  lands.  2.  Because, 
assuming  that  the  true  meaning  of  the  contracting  parties  was  to  make  a  strict  entail  of  the 
lands,  on  the  model  of  the  Lamington  entail,  and  assuming  that  the  procuratory  of  resignation, 
in  the  marriage  contract  of  17 15,  was  insufficient  for  that  purpose,  the  obligation  of  William 
Baillie  remained  unimplemented,  and  might  have  been  enforced  against  him  at  the  instance  of 
any  heir  of  the  marriage.  3.  Because  if  the  obligation  to  make  an  effectual  entail  originally 
subsisted  and  might  have  been  enforced  against  William  Baillie  de  recenti,  the  right  to  demand 
implement  of  the  obligation  still  remained  competent  to  the  heirs  of  the  marriage,  and  had  not 
been  lost  by  prescription. 

The  respondent  supported  the  judgment  on  the  following  grounds : — i.  The  marriage  contract 
of  171 5,  which  forms  the  original  entail  of  the  lands  of  Hyndshaw  and  Watstown,  and  the 
disposition  of  1722,  which  is  the  original  entail  of  the  lands  of  Wiston,  were  both  invalid  as 
tailzies  of  those  lands,  because  they  do  not  contain  any  prohibitions  or  restrictive  clauses,  but 
merely  make  reference  to  the  prohibitions  and  restrictions  in  a  previous  entail  of  the  estate  of 
Lamington.  They  were  therefore  defective  entails  within  the  meaning  of  the  43rd  section  of  the 
Statute  II  and  12  Vict.  c.  36,  and  differed  in  no  legal  effect  from  conveyances  in  fee  simple. 
Sir  Alexander  Don,  Mor.  15,591;  Broomfield,  v.  Paterson,  Mor.  15,618;  3  Paton*s  App. 
51 ;  Lindsay  v.  Aboyne,  3  BelFs  Ap.  254.  2.  The  original  instruments,  being  thus  essen- 
tially defective  as  entails,  were  not  capable  of  being  amended  or  strengthened  in  their 
character  by  the  insertion  of  the  fetters  of  the  entail  of  Lamington  in  the  feudal  titles  which 
followed  upon  them.  3.  There  was  no  foundation  in  fact  or  in  law  for  the  existence  of  the 
supposed  obligation  in  the  marriage  contract  to  make  a  strict  and  perfect  entail;  and  such 
obligation  as  the  contract  did  contain  was  fully  and  completely  implemented  by  the  execution  of 
the  procuratory  of  resignation  within  the  body  of  the  same  deed.  4.  The  disposition  of  tailzie 
executed  by  Lady  Ross  Baillie  in  1789  could  not  receive  effect  as  a  valid  and  strict  entail,  and 
subsisting  title  to  the  lands,  in  respect  that  she  had  no  power  to  execute  the  disposition 
containing  such  clauses  of  restriction,  and  that  it  remained  unfeudalised  and  inoperative  as  a 
conveyance. 

Anderson  Q.C.,  and  Kinnear,  for  the  appellants. — As  to  Hyndshaw  and  Watstown,  the 
marriage  contract  of  17 15  is  not  to  be  viewed  as  the  original  entail  of  these  lands,  but  the  charter 
of  resignation  following  on  the  procuratory  contained  in  the  contract  is  the  original  entail.  The 
case  of  Irvine  v.  The  Earl  of  Aberdeen,  M.  App.  'Taillie  No.  i,'  2  Paton*s  App.  419,  does  not 

1  See  previous  report  17  D.  659;  27  Sc.  Jur.  279,        S.  C.  2  Macq.  Ap.  529 :  29  Sc.  Jar.  336. 
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decided  upon  principles  equally  belonging  to  both.  I  think  our  duty  is  to  look  at  the  terms  of 
the  contract  which  is  to  be  construed,  and  to  construe  it  according  to  the  ordinary  granimatical 
sense  and  meaning  of  the  words,  taken  in  conjunction  with  the  facts  and  circumstances  existing 
at  the  time,  and  which  are  to  be  looked  at,  in  order  to  interpret  the  contract  So  doing,  I  confess 
I  think  it  is  quite  clear  that  this  was  a  contract  which  was  never  meant  to  take  effect,  unless  the 
railway  company  determined  to  exercise  their  powers  under  the  act  of  parliament  It  is  perfectly 
clear  that  it  was  conditional  upon  the  company  obtaining  the  act.  And  it  is  clear,  upon  the 
face  of  the  contract  itself,  that  that  was  to  be,  not  an  act  of  parliament  obliging,  but  an  act  of 
parliament  enabling,  them  to  make  a  branch  railway  from  the  Leith  branch  to  the  Leith  Docks. 

Now,  it  has  been  very  clearly  settled,  though,  in  the  first  instance,  there  was  some  doubt  about 
it,  that  these  enabling  acts  are  not  compulsory.  It  was  solemnly  decided  by  the  Court  of  Error, 
of  which  I  formed  a  part,  in  a  case  ^  in  which  the  judgment  was  delivered  (and  an  excellent 
judgment  it  was)  by  the  late  Chief  Justice  Jervis,  that  permissive  words  in  an  act  of  parliament 
are  not  obligatory ;  consequently,  at  the  time  this  contract  was  entered  into,  it  was  perfectly- 
competent  for  the  defenders  to  decline  to  make  the  railway,  even  although  they  had  obtained  the 
act  for  carrying  it  into  effect,  if  they  thought  it  more  conducive  to  their  interests  to  decline  to  do 
so.  Now,  that  being  so,  are  we  to  suppose,  that  at  the  time  when  they  entered  into  this  contract 
they  wholly  abandoned  the  power  which  they  had  of  declining  to  make  the  railway;  and  that 
they  determined,  at  all  events,  from  the  first,  whatever  the  consequences  might  be,  to  enter  into 
this  contract  ?  I  think  it  can  hardly  be  supposed  that  they  did,  unless  there  were  clear  words 
shewing  that  they  absolutely,  unconditionally,  and  unequivocally,  meant  to  purchase  the  property 
from  Mr.  Philip.  Instead  of  that,  we  find  words  in  the  latter  part  of  this  contract  clearly  to  shew 
that  the  purchase  was  to  depend  upon  a  condition.  The  commencement  of  the  agreement,  upon 
which  the  Court  ultimately  relied,  is  absolute.  It  is — (Reads  the  agreement). — That  fixed  the 
price,  but  there  is  no  day  of  payment  mentioned  except  that  which  follows.  There  is  a  posid^'e 
obligation  to  pay  the  money,  provided  the  company  obtain  the  act  of  parliament,  which  is  clearly 
a  condition ;  and  provided  they  "  shall  have  begun  to  execute  any  part  of  the  railway  under  the 
powers  of  the  said  act."  There  is  no  other  time  for  the  payment  or  the  money  stipulated  except 
that ;  therefore  it  was  a  condition  on  the  part  of  the  company  to  pay  the  money  before  taking 
possession  of  the  property,  or  the  money  was  to  bear  legal  interest  from  that  date.  The  payment 
of  interest  would  date  from  the  first  term  of  Martinmas  or  Whitsunday  after  they  had  determined 
to  execute  the  act  of  parliament,  and  had  commenced  making  the  railway  under  it.  But  it  was 
to  be  accelerated  in  case  the  company  should  choose  to  take  possession  of,  or  enter  on,  the  pre- 
mises before  that.  Then  the  money  was,  at  all  events,  to  be  payable  at  the  next  Martinmas  or 
Whitsunday  term  after  they  had  begun  to  make  the  railway  under  the  powers  of  the  act  They 
were  not  to  take  possession  of,  or  to  interfere  with,  the  land  without  paying  the  money. 

Now,  reading  all  these  clauses  together,  finding  no  time  stipulated  for  the  payment  except  the 
fixed  day,  dating  from  the  commencement  of  the  making  of  the  railway  under  the  act,  I  cannot 
conceive  that  they  were  bound  to  pay,  unless  they  began  to  make  the  railway  under  the  act  of 
parliament. 

Therefore,  I  concur  entirely  with  my  noble  and  learned  friend,  in  pronouncing  an  opinion,  that, 
according  to  the  true  construction  of  the  terms  of  this  contract,  lookmg  especially  at  the  condition 
in  which  the  company  were,  viz.,  that  they  were  under  no  obligation  to  make  the  railway  at  the 
time  they  entered  into  this  contract,  I  cannot  conceive  that  they  meant  to  abandon  that  right, 
which  they  might  exercise  with  reference  to  their  general  interests,  and  to  undertake  to  pay,  at 
an  indefinite  time,  the  price  for  this  land.  Therefore,  I  conceive,  that  the  Court  of  Session  has 
miscarried  in  the  construction  of  the  instrument  in  question.  I  need  not  say  any  more  upon  the 
other  part  of  this  case,  except  that  I  am  quite  clear,  as  I  have  already  expressed  my  opinion, 
that  the  Lord  Ordinary  was  perfectly  right  in  the  conclusion  to  which  he  came  upon  the  facts 
found  before  him ;  and  that  the  proper  conclusion  to  come  to  was,  that  the  company  had  never 
executed  any  part  of  the  railway  under  the  powers  of  their  act.  I  therefore  entirely  concur  with 
my  noble  and  learned  friend. 

Interlocutor  reversed^  with  a  declaration^ 
Stodart  Macdonald,  Edinburgh,  and  Webster  and  Wardlaw,  London,  Appellants  Agents. — 
William  Anderson,  Leith,  and  Dodds  and  Greig,  London,  Respondent's  Agents, 

*  The  case  here  referred  to  is  the  York  and  North  Midland  Railway  Co,  v.  The  Queen,  2  E. 
&  B.  68. 
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Constance  M.  E.  Cochrane  and  Amy  A.  F.  A.  Cochrane,  &c.,  Appellants, 
V.  Alexander  Dundas  Ross  Cochrane  Wisheart  Baillie,  Respondent. 

Entail — Marriage  Contract — Completing  Titles — Clause — Construction. — A  father  bound  himself 
in  the  marriage  contract  of  his  daughter,  {in  171 5,)  to  entail  lands  in  the  same  way  as  the  rest 
of  his  property.  In  the  frocuratory  of  resigTtation  it  was  provided  that  the  heirs  should  be 
subject  to  the  conditions,  restrictions,  df*c.,  in  the  charter  of  tailzie,  "  which  are  herein 
held  as  repeated  brevitatis  causi."  No  title  wcLsmade  up  under  the  procuratory  till  1 775,  when 
a  charter  was  expede  in  which  the  fetters  of  entail  were  expressed  ad  longum.  In  a  declarator 
at  the  instance  of  the  present  heir  of  entail— 

Held  (affirming  judgment),  That  as  the  conditions  of  entail  had  not  been  inserted  in  the  original 
procuratory,  the  entail  was  defective,  and  the  lands  were,  in  conformity  with  the  act  1 1  and  12 
Vict,  c,  26,  §  42,  to  be  viewed  as  being  held  in  fee  simple  j  that  with  regard  to  the  obligations, 
imposed  in  the  marriage  contract,  the  parties  to  it  having  executed  the  procuratory  in  implement 
of  them,  the  Court  would  not  interfere  to  make  that  instrument  more  effectual  than  it  had  been 
left  by  them,^ 

The  appellants  appealed  against  the  judgment  of  the  Court  of  Session,  maintaining  in  their 
printed  case  that  it  should  be  reversed — i.  Because,  by  the  marriage  contract  of  17 15,  William 
Baillie  of  Lamington  came  under  an  onerous  obligation  to  execute  a  strict  entail  of  the  lands  of 
Hyndshaw  and  Watstown,  and  his  whole  other  lands,  in  favour  of  the  heirs  of  the  intended 
marriage  between  his  daughter  Margaret  Baillie  and  Sir  James  Carmichael,  which  obligation  he 
was  bound  to  carry  into  effect  by  the  execution  of  a  strict  entail  of  the  lands.  2.  Because, 
assuming  that  the  true  meaning  of  the  contracting  parties  was  to  make  a  strict  entail  of  the 
lands,  on  the  model  of  the  Lamington  entail,  and  assuming  that  the  procuratory  of  resignation, 
in  the  marriage  contract  of  17 15,  was  insufficient  for  that  purpose,  the  obligation  of  William 
Baillie  remained  unimplemented,  and  might  have  been  enforced  against  him  at  the  instance  of 
any  heir  of  the  marriage.  3.  Because  if  the  obligation  to  make  an  effectual  entail  originally 
subsisted  and  might  have  been  enforced  against  William  Baillie  de  recenti,  the  right  to  demand 
implement  of  the  obligation  still  remained  competent  to  the  heirs  of  the  marriage,  and  had  not 
been  lost  by  prescription. 

The  respondent  supported  the  judgment  on  the  following  grounds : — i.  The  marriage  contract 
of  17 1 5,  which  forms  the  original  entail  of  the  lands  of  Hyndshaw  and  Watstown,  and  the 
disposition  of  1722,  which  is  the  original  entail  of  the  lands  of  Wiston,  were  both  invalid  as 
tailzies  of  those  lands,  because  they  do  not  contain  any  prohibitions  or  restrictive  clauses,  but 
merely  make  reference  to  the  prohibitions  and  restrictions  in  a  previous  entail  of  the  estate  of 
Lamington.  They  were  therefore  defective  entails  within  the  meaning  of  the  43rd  section  of  the 
Statute  II  and  12  Vict.  c.  36,  and  differed  in  no  legal  effect  from  conveyances  in  fee  simple. 
Sir  Alexander  Don,  Mor.  15,591;  Broomfield,  v.  Paterson,  Mor.  15,618;  3  Paton*s  App. 
51;  Lindsay  v.  Aboyne,  3  Bell's  Ap.  254.  2.  The  original  instruments,  being  thus  essen- 
tiaUy  defective  as  entails,  were  not  capable  of  being  amended  or  strengthened  in  their 
character  by  the  insertion  of  the  fetters  of  the  entail  of  Lamington  in  the  feudal  titles  which 
followed  upon  them.  3.  There  was  no  foundation  in  fact  or  in  law  for  the  existence  of  the 
supposed  obligation  in  the  marriage  contract  to  make  a  strict  and  perfect  entail;  and  such 
obligation  as  the  contract  did  contain  was  fully  and  completely  implemented  by  the  execution  of 
the  procuratory  of  resignation  within  the  body  of  the  same  deed.  4.  The  disposition  of  tailzie 
executed  by  Lady  Ross  Baillie  in  1789  could  not  receive  effect  as  a  valid  and  strict  entail,  and 
subsisting  title  to  the  lands,  in  respect  that  she  had  no  power  to  execute  the  disposition 
containing  such  clauses  of  restriction,  and  that  it  remained  unfeudalised  and  inoperative  as  a 
conveyance. 

Anderson  Q.C.,  and  Kinnear,  for  the  appellants. — As  to  Hyndshaw  and  Watstown,  the 
marriage  contract  of  1715  is  not  to  be  viewed  as  theorigfinal  entail  of  these  lands,  but  the  charter 
of  resignation  following  on  the  procuratory  contained  in  the  contract  is  the  original  entail.  The 
case  of  Irvine  v.  The  Earl  of  Aberdeen,  M.  App.  'Taillie  No.  i,'  2  Paton's  App.  419,  does  not 

*  See  previous  report  17  D.  659;  27  Sc.  Jur.  279.        S.  C.  2  Macq.  Ap.  529 :  29  Sc.  Jur.  336. 
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establish  the  position,  that  an  entail  cannot  be  made  by  such  a  charter.  The  charter,  therefore, 
being  treated  as  the  entail,  it  contains  all  the  necessary  conditions,  provisions,  and  irritancies 
required  by  the  Statute  1685,  set  forth  at  full  length.  The  only  defect  is,  that  it  is  not  recorded, 
but  that  is  an  objection  that  cannot  be  taken  between  heirs,  being  competent  only  to  creditors. 
The  entail  is  therefore  complete,  and  cannot  be  impeached  by  the  respondent  But  even  if  the 
charter  of  resignation  cannot  be  taken  to  be  the  original  entail,  but  the  procuratory  in  the 
marriage  contract  must  be  treated  as  such,  then  the  entail,  being  an  entail  by  reference,  is 
invalid,  and  the  onerous  contract  of  marriage  has  never  been  implemented.  It  is  accordingly 
still  binding  on  the  heirs  of  that  marriage,  who  may  obtain  another  and  a  better  procuratory — 
Renton  v.  Anstruther,  6  D.  230;— and  the  respondent  is  one  of  those  heirs.  The  obligation  in 
the  marriage  contract,  was  to  execute  not  an  imperfect  but  a  perfect  entail,  and  the  other  heirs 
can  still  demand  that  this  shall  be  done.  No  prescription  has  run  against  this  right,  for  there 
has  been  no  adverse  possession,  and  therefore  no  basis  for  prescription  to  work  upon.  'Wlien 
Lady  Baillie,  in  1775,  made  up  her  title,  she  did  not  do  so  in  a  way  adverse  to  the  marriage 
contract  of  17 15.  On  the  contrary,  she  expressly  recognized  and  adopted  it,  her  own  titles 
shewing  the  subsistence  of  the  obligation  to  make  the  entail  valid. — Cunningham^s  Trustees  v. 
Cunningham^  14  D.  1065 ;  Murray  v.  Ramsay^  17th  January  181 1,  F.C.  The  same  reasoning 
applies  to  Wiston,  which  was  an  estate  acquired  in  1722,  for  the  marriage  contract  applied  to 
acquirenda  as  well  as  acquisita.  If,  therefore,  the  obligation  to  make  a  valid  entail  still  subsists, 
Lord  Rutherfurd's  Act  does  not  apply,  for  it  contemplates  only  the  case  of  an  entail  already 
executed.  The  statute,  moreover,  applies  only  where  there  is  a  defect  in  any  one  prohibition; 
but  it  does  not  apply  to  an  entail  good  in  all  respects  except  that  it  is  not  recorded.  The  statute 
does  not  apply  to  an  unrecorded  entail,  any  more  than  it  applies  to  an  unfeudalised  entail. 

Lastly,  the  deed  of  entail  executed  by  Lady  Baillie  in  1789  was  complete  and  regularly  recorded, 
and  it  was  within  the  scope  of  her  powers  to  make  such  an  entail  In  doing  so  she  only  carried 
out  the  intention  of  the  original  entailer,  and  implemented  the  obligation  incumbent  on  the  heirs 
of  the  marriage  of  17 15.  Hers  was  not  a  case  like  that  of  Urquhart  v.  Urquharty  ante,  p.  264: 
I  Macq.  Ap.  658;  25  Sc.  Jur.  537,  where  the  heir  added  to  the  prohibitions,  or  altered  the  line  of 
succession;  nor  was  it  a  mere  voluntary  deed  like  that  in  Cathcart  v.  Gammell,  ante,  p.  192: 
I  Macq.  Ap.  362 ;  25  Sc.  Jur.  146.  The  interlocutor  of  the  Court  below,  therefore,  on  one  or 
other  of  the  above  grounds,  ought  to  be  reversed. 

Attorney-General  {B^ihsM)ydinA  Rolt  Q.C.,  for  the  respondent. —The  marriage  contract  of  1715 
was  not  an  effectual  entail,  for  it  was  only  so  by  r^itr&DiC^,-  Broomfield  w,  Paterson^  M.  15,618; 
Lindsay  v.  Aboyne^  3  Bell,  Ap.  254;  Paterson  v.  Leslie^  7  D.  950;  Gammell  v.  Cathcart y  12  D. 
19:1  Macq.  Ap.  362.  The  contract  executes  itself — that  is,  it  first  states  what  is  agreed  to  be 
done,  and  then  it  proceeds  to  carry  out  that  agreement.  The  procuratory  is  full  performance  of 
the  contract.  If  both  parties  blundered  in  executing  their  intention,  the  deed  must  nevertheless 
stand  as  it  is,  and  there  is  no  power  now  to  amend  or  reform  it.  The  defect,  therefore,  existing, 
the  entail  is  struck  at  by  Lord  Rutherfurd's  Act,  §43.  That  section  does  not  specify  any  par- 
ticular ground  for  the  defect ;  but  any  defect  is  sufficient.  There  is  no  obligation  on  the  parties 
to  the  marriage  contract  of  17 15  to  execute  any  more  perfect  entail  than  what  they  already 
executed ;  for  where  the  parties  make  an  imperfect  entail,  there  is  no  implied  obligation  to  re- 
execute  a  perfect  entail — Cathcart  v.  Gammell^  explaining  Fraserw.  Lovat,  i  Bell,  Ap.  105.  The 
estate  of  Wiston  was  clearly  not  included  in  the  marriage  contract  of  1715.  There  is  no 
foundation  for  saying  that  the  charter  of  resignation,  following  on  the  procuratory,  and  not  the 
procuratory  itself,  must  be  looked  at  as  the  original  entail:  that  point  was  settled  by  Irvine  w. 
Earl  of  Aberdeen,  sufra.  The  deed  of  entail  executed  by  Lady  Baillie  in  1789  was  clearly 
ultra  viresy  for  it  was  merely  an  attempt  by  an  heir  of  entail  in  possession  to  impose  further 
fetters  on  the  succeeding  heirs,  which  is  incompetent — Urquhart  v.  Urquhart^  supra. 

Anderson  replied.^ 

Lord  St.  Leonards. — My  Lords,  with  the  permission  of  my  noble  and  learned  friend,  I 
will  state  very  shortly  the  grounds  upon  which  I  arrive  at  an  opinion  in  this  case.  I  must  say 
that  I  think  Mr.  Anderson  has  argued  the  case  remarkably  well  in  his  reply,  and  has  certainly 
met  every  point  fairly  with  the  means  which  he  had  before  him.  But  I  am  clearly  of  opinion 
that  the  decision  of  the  Court  below  was  right  I  think  there  is  not  a  point  in  the  case  which  is 
not  concluded  by  the  decisions  of  this  House,  unless  it  be  the  question  last  argued,  arising  upon 
the  obligation.  The  settlement  of  1715  is  admitted  to  be  defective  as  regards  the  statute  of 
1685.  That  point  was  clearly  settled  by  the  case  of  Irvine  v.  I^rd  Aberdeen,  and  is  not  now 
open  for  discussion.  It  was  a  very  good  settlement  in  itself,  and  we  have  seen  that  the  estate 
has  been  enjoyed  under  it  ever  since  171 5.    There  is  nothing,  therefore,  the  matter  with  the 

^  Note. — In  the  course  of  the  argument,  Lord  St.  Leonards  complained  that  there  were  163 
defenders  cited  by  the  heir  in  possession,  and  remarked  (the  other  Law  Lords  concurring) 
against  the  propriety  of  continuing  the  practice  of  citing  in  such  cases  all  the  succeeding  heirs 
of  entail,  however  remote. 
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settlement,  qua  settlement;  but  as  far  as  fetters  were  attempted  to  be  placed  upon  the  estate  under 
the  Statute  of  1685,  there  was  a  defect  in  the  registration  which  rendered  those  fetters  inopera- 
tive^  in  so  far  as  they  sought  the  aid  of  the  statute ;  and  without  the  aid  of  the  statute  they  were 
null  and  void. 

That  applies  to  the  two  estates,  Hyndshaw  and  Watstown.  Then,  as  regards  Wiston, 
assuming  that  it  is  within  that  contract,  that  is  equally  void  as  regards  the  fetters.  That  is 
admitted ;  and  therefore  the  three  estates,  or  we  may  call  them  two,  are  neither  of  them  bound 
by  the  fetters. 

As  regards  authority,  the  case  of  Cathcart  v.  Gammell^  decided  by  this  House,  (and,  I  am 
glad  to  see,  approved  by  the  Judges  in  Scotland,)  established,  that  you  cannot,  by  reference, 
give  effect  to  prohibitory,  irritant,  and  resolute  clauses.  And  that  is  not  now  in  discussion. 
That  simple  naked  point  was  decided  by  this  House  in  that  case,  and  is  now  the  law  of  the  land. 

Then,  as  regards  the  other  point,  the  case  of  Urquhart  v,  Urquhart  is  equally  conclusive ; 
and,  therefore,  those  points,  upon  which  the  legal  validity  of  the  prohibitory,  irritant,  and 
resolutive  clauses  depend,  are,  in  point  of  fact,  all  concluded  by  that  decision. 

The  settlement  of  1774  never  can  be  considered,  and  it  is  impossible  it  should  be  considered, 
as  clearing  up  the  difficulty. 

Then,  as  regards  the  settlement  of  1789,  that  is  clearly  within  the  case  of  Urquhart  v. 
Urquhart  No  question  can  arise  upon  the  settlement  of  1789,  because,  not  only  Lady  Ross 
Baillie  does,  herself,  by  that  deed,  reserve  power  to  except  herself  from  the  fetters,  but  she 
reserves  the  actual  power  to  dispose  of  the  estate.  To  say,  therefore,  that  that  was  a  continuance 
of  the  entail  is  quite  impossible.  According  to  the  case  of  Urquhart  v.  Urquhart^  and  other 
authorities  which  have  settled  that  point,  it  is  a  new  settlement,  and  an  attempt  to  impose 
additional  fetters  upon  the  heirs  substitute,  which  she  had  not  the  power  to  impose;  and, 
therefore,  that  deed,  in  my  opinion,  is  perfectly  inoperative  as  regards  the  fetters.  No  title, 
therefore,  can  be  founded  upon  that  settlement  in  the  way  which  is  attempted. 

Then  comes  the  question  upon  the  supposed  obligation  in  the  settlement,  which  is  called  (and 
properly  enough)  the  contract  of  17 15,  and  Lord  Rutherfurd's  Act ;  and,  again,  in  the  way  in 
which  Mr.  Anderson  has  put  it — whether,  supposing  an  obligation  to  be  found  to  exist,  there  is, 
independently  of  Lord  Rutherford's  Act,  now  to  be  had  the  benefit  of  that  existing  obligation.  I 
see  nothing  myself  in  the  settlement  of  17 15  which  bound  futiu-e  estates.  When  a  man  talks  of 
all  his  estate — his  property  at  that  period — he  cannot  mean  future  property ;  although,  on  the 
contrary,  where  there  is  a  settlement  which  includes  all  a  man's  property  at  the  time,  if  he  never 
acquires  anything  afterwards,  but  he  attempts  to  deal  with  the  property  in  such  a  way  as  to  avoid 
his  obligations — if,  for  example,  he  lays  out  personal  estate,  bound  by  the  settlement,  in  the 

Eurchase  of  real  estate — the  Court  will  hold  that  that  real  estate  is  subject  to  the  settlement, 
ecause  it  was  bought  with  money  which  was  bound  by  the  settlement  But,  here,  speaking  now 
of  the  Wiston  estate,  there  is  nothing  to  shew  that  the^yiston  estate  was  an  after  acquired  estate 
in  the  sense  in  which  we  view  the  contract.  But  even  if  it  were,  for  the  reasons  I  have  stated, 
a  title  could  not  be  made  out  by  the  appellant. 

Now  as  I  understood  Mr.  Anderson,  it  is  said  that  there  were  two  contracts  in  the  settlement 
of  1715.  He  says,  that  there  is  a  contract  to  provide  the  lands  to  the  series  of  heirs  called,  and 
afterwards  there  is  a  contract  to  resign  the  lands  in  favour  of  these  heirs,  and  he  says  that  there 
is  no  performance  of  that  contract,  because  it  does  not  go  far  enough.  Independently  of  the 
argument  upon  the  general  question,  the  point  arises,  whether,  upon  the  settlement  of  17 15,  this 
case  does  or  does  not  come  within  Lord  Rutherfurd's  Act.  I  do  not  myself  see  where  a  doubt 
can  arise.  I  am  not  now  speaking  of  the  obligation,  the  last  point  argued,  but  I  am  speaking 
of  the  general  tailzie.  I  do  not  see  where  a  question  can  arise.  I  have  read  the  act  very  often, 
and  I  have  been  reading  it  over  and  over  a^in  now,  and  I  cannot  raise  any  question  upon  it. 
The  whole  of  it  amounts  to  this — that  if  there  is  a  defect  in  any  of  the  prohibitions  of  the 
settlement,  then  the  settlement  shall  be  wholly  ineffectual  and  void ;  because  the  heir  of  entail 
or  the  substitute  is  at  liberty  to  deal  with  the  estate  as  if  it  were  his  own.  Here  is  a  case  in 
which  the  settlement  is  good.  There  is  nothing  the  matter  with  the  settlement — the  settlement 
is  a  good  settlement,  according  to  the  law  of  Scotland,  but  it  is  not  a  good  settlement  as  regards 
those  perpetuity  clauses,  which  alone  are  authorized  by  the  Statute  of  1685.  And  then  Lord 
Rutherfurd's  Act  amounts  to  this — that  instead  of  being  compelled  to  take  the  circuitous  course 
of  selling,  for  example,  in  order  to  get  rid  of  the  settlement,  if  there  be  in  those  prohibitory 
clauses  an  omission  which  renders  any  one  of  them  inoperative,  the  whole  settlement  shall  be  at 
the  mercy  of  the  heir  of  entail  Here  is  a  case  which,  in  my  opinion,  taking  the  whole  together, 
falls  directly  within  the  act  of  parliament,  and  therefore  the  act  of  parliament  ought  to  have 
full  operation. 

But  then  it  is  said,  and  I  think  with  very  great  reason,  that  Lord  Rutherfurd's  Act  could  not 
affect  a  positive  contract.  I  am  not  prepared  to  say  that  it  could.  If  there  was  an  actual  and 
independent  contract,  it  would  require  further  consideration  before  I  would  venture  to  say  that 
that  was  my  opinion.    But  I  cannot  find  a  contract  in  the  sense  in  which  it  has  been  here  put 
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forward  in  argument — that  is  to  say,  a  contract  going  beyond  that  which  was  actually  executed 
between  the  parties.  And  it  would  be  rather  a  strong  thing  to  say,  after  140  years  possession 
under  a  settlement,  and  a  very  good  one,  and  all  the  heirs  in  succession  enjoying  the  estate 
according  to  the  settlement,  that  it  is  now  found  out  that  that  settlement  was  not  eflfectually  made, 
and  that  you  want  something  further.  In  point  of  fact,  I  have  no  doubt  that  the  settlement  did 
everything  which  the  parties  at  that  time  meant  to  do.  They  meant  to  do  exactly  what  they 
have  performed,  for  this  reason.  At  the  time  that  settlement  was  executed,  it  was  not  doubted 
that  by  the  law  of  Scotland  you  might,  by  references  to  proper  clauses  in  another  deed,  create 
an  effectual  entail.  It  was  not  till  long  afterwards  that  it  was  settled  that  you  could  not  by 
reference  create  proper  prohibitory  clauses  with  irritancies,  and  so  on.  And  therefore,  in  point 
of  fact,  the  parties  made  the  exact  set  dement  which  they  meant  to  make.  Subsequent  decisions 
have  given  to  that,  which  they  did  perform,  a  meaning,  which  may  or  may  not  have  been  in  their 
minds,  but  they  meant  to  do  exactly  what  they  did  do.  And  if  parties  in  settling  an  estate  had 
used  apt  words  as  the  law  then  stood,  it  is  not  because  a  subsequent  train  of  decisions  has  given 
to  those  words  a  different  interpretation,  and  the  estate,  therefore,  would  be  of  a  different 
quality,  or  of  different  extent,  that  you  can  therefore  call  upon  the  heir  substitute  in  possession 
to  give  to  those  words  the  operation  of  creating  an  estate  tail,  which  the  law  has  subseauently 
said  is  not  the  true  operation  of  these  words.  You  cannot  do  that ;  but  you  must  take  the 
settlement  as  you  find  it,  subject  to  all  the  accidents  which  may  arise  from  the  decisions  in  the 
Courts  of  law  as  to  that  estate,  as  well  as  to  many  others. 

But  I  do  not  find  in  the  settlement  of  17 15  anything  approaching  to  what  I  may  call  an 
independent  contract.  In  the  first  part  of  the  deed  they  speak  of  what  they  intend  to  do,  and 
when  they  come  to  the  operative  part— to  implement  that— observe  the  words,  "  and  for  that 
effect**  they  do  so  and  so.  "That  effect."  What  do  these  words  mean?  These  words  clearly 
mean  to  carry  into  operation  that  which  is  to  have  "  that  effect.'*  And  they  proceed  to  do— 
what?  They  proceed  to  do  all  that  they  could  do  at  that  time.  Mr.  Anderson  says  that  there 
are  no  words  of  disposition.  He  does  not  mean  to  deny  that  that  contract  of  17 15,  which  is  the 
procuratory,  and  what  followed,  operated  as  a  positive  transfer  of  the  estate.  That  is  perfectly 
clear  law.  Therefore,  what  they  do  is  as  valid  a  conveyance  of  the  estate  by  the  law  of  Scotland, 
as  any  form  or  forms  could  possibly  accomplish.  Then  they  have  executed  their  own  purpose. 
Remember,  that  if  this  contract  was  an  independent  contract  in  point  of  fact,  then  supposing, 
for  example,  by  accident,  or  by  force  of  the  estate,  the  land  had  been  sold,  and  the  money  spent, 
you  might,  in  the  way  in  which  it  has  been  argued,  have  a  right  of  action  against  the  original 
settler,  and  say — "  You  did  not  settle  the  estate  as  you  ought  to  have  done  under  your  contract. 
Here  am  I,  B ;  I  come  in  succession  afler  A  In  consequence  of  your  making  an  informal  deed, 
A  has  sold  the  estate,  and  has  spent  the  money,  and  I  am  disappointed  in  that  which  I  was 
entided  to  receive.  Therefore,  I  bring  an  action  against  you."  That,  if  it  was  an  independent 
contract,  would  be  right  enough.  It  is  not  merely  that  you  can  come  upon  the  estate,  and  say 
that  those  who  took  the  estate  were  bound  to  take  it  cum  onere,  and  therefore  they  must  make  a 
settlement  of  it,  but  ^ou  would  have  a  right  to  bring  an  action,  which  would  not  be  barred  by 
time,  if  it  was  a  contmuing  contract — a  contract  of  assurance,  for  example.  You  would  have  a 
right  to  bring  an  action  against  the  party  for  not  having  done  that  which  he  undertook  and 
covenanted  to  do. 

My  opinion,  therefore,  entirely  coincides  with  that  of  the  learned  Judges  of  the  Court  below. 
I  am  bound  to  say,  that  they  have  taken  great  pains  in  this  case.  The  case  has  received  equal 
attention,  I  am  sure,  in  this  House.  It  is  impossible  not  to  see,  that  in  the  Court  below  every 
point  received  very  great  attention ;  and  everything  which  could  be  urged  on  the  part  of  the 
appellants  has  been  presented  both  in  the  Court  below  and  in  this  House. 

There  being  no  independent  contract,  it  is  the  common  case  of  a  marriage  settlement.  I 
have  never  seen  a  marriage  settlement  (and  I  have  seen  as  many  as  most  people  in  the  course  of 
my  life)  which  did  not  begin  with  a  recital,  that  the  parties  had  agreed  to  make  a  settlement  of 
the  property  herein  after  mentioned.  And  they  then  proceed  to  do  it.  This  is  no  more  than  that, 
and  they  have  done  it  ineffectually — that  is,  they  have  done  it  ineffectually  for  the  purposes, 
which  the  act  of  1685  did  not  give  power  to  effect  unless  in  a  particular  form.  They  thought 
they  had  accomplished  it,  but  they  have  not  done  it,  and  therefore  the  settlement  is  gone. 

In  the  view  which  I  take  of  this  case,  it  is  not  necessary  to  rely  upon  the  question  of  pre- 
scription. I  do  not  know  that  I  should  have  had  any  considerable  difficulty  if  it  depended  upon 
that.  The  inclination  of  my  opinion  is,  that  the  negative  prescription  has  barred,  if  there  was, 
an  independent  obligation.  But  I  do  not  at  all  rely  upon  that,  because  in  the  view  which  I  take 
of  it,  the  case  is  one  which  does  not  require  the  aid  of  prescription. 

Upon  these  grounds,  which  I  have  stated  very  shortly,  I  beg  to  move  your  Lordships,  that  this 
appeal  be  dismissed.  The  respondent  does  not  ask  for  costs,  as  it  is  a  family  cause,  otherwise 
we  must  have  given  them  strictly,  though  it  is  a  point  open  to  great  difficulty. 

Lord  Chancellor  Cranworth. — My  Lords,  I  am  extremely  glad  to  have  heard  the 
opinion  of  my  noble  and  learned  friend.     He  has  really,  together  with  the  judgments  which 
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have  been  delivered  in  the  Court  below,  so  entirely  exhausted  the  subject,  that  I  do  not  feel  at 
all  called  upon  to  go  at  any  great  length  into  the  case.  The  few  observations,  which  I  shall  have 
to  make  in  concurring  in  the  motion  which  has  been  made  by  my  noble  and  learned  friend,  will 
be  rather  by  way  of  very  shortly  and  summarily  stating  the  view  which  I  take  of  this  case,  than 
attempting  to  follow  out  all  the  arguments  in  detail. 

In  the  first  place,  with  regard  to  the  Hyndshaw  estate,  the  title  of  that  arises  out  of  a  contract 
under  the  deed  of  1715.  Now,  as  to  that,  the  tide  of  the  present  respondent  is  a  title  as  heir 
substitute  in  possession,  under  an  entail  validly  created  by  that  deed.  Infeftment  or  feudaliza- 
tion  not  having  followed  for  60  years  afterwards,  namely,  in  1774,  ^^^  the  title  being  now 
completed,  he  is  the  heir  substitute  in  possession.  And  this  being  so,  then  the  question  is — 
what  are  his  rights  as  heir  substitute  in  possession?  Has  he  a  right  to  sell  the  estate  ?  Has  he 
a  right  to  burden  it  with  debts?  Why  not?  The  heir  substitute  in  possession  can  burden  the 
estate  with  debts,  or  can  sell  it,  unless  he  is  prohibited  by  fetters  properly  introduced  to  restrain 
him  from  doing  so.  Now  that  he  is  not  restrained  by  fetters  properly  introduced  for  restraining 
him,  is  quite  obvious  from  looking  at  the  terms  of  the  act  of  1685,  which  expressly  provides 
that  these  fetters  must  be  in  terms  stated  in  the  procuratory.  Here  they  are  not  stated  in  the 
procuratory,  and  therefore  there  are  no  fetters  restraining  him  from  selling  the  estate  or  burdening 
it  with  debts.  If  there  are  no  fetters  restraining  him  from  selling  the  estate  or  burdening  it  with 
debts,  he  is  free  from  all  fetters  and  all  restraint  by  the  express  terms  of  the  statute  called  Lord 
Rutherfurd's  Act,  passed  in  1848,  to  the  very  terms  of  which  I  have  again  referred,  in  consequence 
of  Mr.  Anderson's  very  able  argument  in  reply.  But  I  confess  that  that  argument  has  failed  to 
raise  in  my  mind  any  doubt  whatever  upon  the  subject.  The  words  of  the  statute  are,  (reading 
them  shortly,)  that  where  any  entail  shall  not  be  valid  and  effectual  in  the  terms  of  the  act  of 
1685,  in  reference  to  prohibitions  against  alienation  and  contraction  of  debts,  in  consequence  of 
defects  either  in  the  original  deed  of  entail,  or  of  the  investiture  following  thereon,  if  it  shall  be 
invalid  and  ineffectual  with  reference  to  any  one  of  such  prohibitions,  it  shall  be  invalid  and 
ineffectual  with  reference  to  all  the  prohibitions.  The  argument  of  the  appellant  is,  that  there 
is  no  invalidity  in  the  original  deed,  but  I  think  there  is,  because  in  the  original  deed  there  was 
not  contained  in  the  procuratory  of  resignation  that  which  it  was  necessary  it  should  contain,  in 
order  to  create  an  effectual  entail.  Therefore  I  think  this  case  comes  within  the  terms  of  that 
act,  and  certainly  within  the  manifest  intention  of  it. 

Then,  that  being  so,  the  question  as  to  the  original  deed,  except  so  far  as  relates  to  the 
supposed  contract  implied  in  it,  is  disposed  of.  The  heir  substitute  in  possession  takes  the 
benefit.  I  do  not  know  whether  it  was  necessary  that  he  should  have  a  declarator.  I  rather 
think  not ;  but,  however,  we  need  not  go  into  that — he  has  a  declarator  in  order  to  make  his 
title  more  perfect,  and  the  effect  of  that  section  of  the  act  is  to  make  him  absolute  owner  of  the 
fee  simple. 

Then,  with  regard  to  the  Wiston  estate,  the  case  is  exactly  the  same.  The  fetters  there  were 
created  by  the  deed  of  1722,  (subject  to  what  I  will  presently  state  about  the  contract,)  which  did 
exactly  the  same  as  the  other  deed.  That  deed  was  not  feudalized  till  some  years  after  the 
other,  I  think  in  1792.  But  the  present  respondent  is  in  just  the  same  position  with  regard  to 
the  Wiston  estate  as  with  regard  to  the  other  estates.  He  is  heir  substitute  in  possession,  under 
a  deed  which  makes  him  heir  substitute,  but  which  creates  no  valid  fetters,  and  therefore  he  is 
entitled  to  dispose  of  the  estate  as  he  thinks  fit. 

That  brings  us  to  consider  the  two  questions  raised  upon  the  cross  action.  The  first  point 
arises  from  the  circumstance,  that  Lady  Ross  Baillie,  who  was  the  heir  substitute  in  possession, 
in  1789  created,  or  attempted  to  create,  a  new  entail — that  is  to  say,  she  made  an  entail,  in  which 
she  imposed  fetters  which  would  be  valid  if  she  had  the  power  of  creating  that  entail.  I  do  not 
go  into  the  question  of  whether  they  were  well  created  or  not.  I  assume  that  they  would  have 
been  perfectly  valid,  if  she  had  been  the  proprietrix  of  the  fee  simple.  But  she  was  not.  She 
was  the  heir  substitute  in  possession ;  and,  according  to  the  authority  of  many  cases,  especially 
one  decided  in  your  Lordships*  House,  Urquhart  v.  Urquhart^  it  is  quite  clear,  that  the  heir 
substitute  in  possession  cannot  add  to  fetters  or  alter  the  destination  of  the  property  in  any 
respect  whatever.  He  must  enjoy  it  according  to  the  terms  of  his  entail ;  that  is  the  law,  and 
by  that  he  is  bound.  His  powers  do  not  extend  beyond  those  which  are  conferred  by  the  entail. 
Therefore  that  entail  is  out  of  the  question  upon  that  ground. 

Then  the  other  point  raised  is  this : — Conceding,  as  things  now  stand,  according  to  the  deeds 
that  have  been  made,  and  the  infeftments  which  have  followed  thereupon,  that  &e  title  of  the 
respondent  would  be  good,  yet  it  is  said  that  there  was  an  onerous  contract  by  the  deed  of  17 15, 
which  in  equity,  as  we  should  say  in  this  country,  binds  the  successive  owners  to  make  a  good 
entail,  even  if  the  entail  is  bad.  Now,  my  Lords,  upon  this  point  I  adopt  entirely  the  observa- 
tions of  my  noble  and  learned  friend,  that,  first,  with  regard  to  the  estates  of  Hyndshaw  and 
Watstown— the  two  estates  included  in  the  deed  made  in  171 5 — it  is  quite  clear,  that  there  was 
no  contract  to  do  anything  more  than  was  actually  done.  The  parties  recite  that  they  have 
agreed  to  do  so  and  so ;  and,  in  order  to  effect  that,  they  appoint  certain  procurators,  who  are  to 
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forward  in  argument — that  is  to  say,  a  contract  going  beyond  that  which  was  actually  executed 
between  the  parties.  And  it  would  be  rather  a  strong  thing  to  say,  after  140  years  possession 
under  a  settlement,  and  a  very  good  one,  and  all  the  heirs  in  succession  enjoying  the  estate 
according  to  the  settlement,  that  it  is  now  found  out  that  that  settlement  was  not  eflfectually  made, 
and  that  you  want  something  further.  In  point  of  fact,  I  have  no  doubt  that  the  settlement  did 
everything  which  the  parties  at  that  time  meant  to  do.  They  meant  to  do  exactly  what  they 
have  performed,  for  this  reason.  At  the  time  that  settlement  was  executed,  it  was  not  doubted 
that  by  the  law  of  Scotland  you  might,  by  references  to  proper  clauses  in  another  deed,  create 
an  effectual  entail.  It  was  not  till  long  afterwards  that  it  was  settled  that  you  could  not  by 
reference  create  proper  prohibitory  clauses  with  irritancies,  and  so  on.  And  therefore,  in  point 
of  fact,  the  parties  made  the  exact  setdement  which  they  meant  to  make.  Subsequent  decisions 
have  given  to  that,  which  they  did  perform,  a  meaning,  which  may  or  may  not  have  been  in  their 
minds,  but  they  meant  to  do  exactly  what  they  did  do.  And  if  parties  in  settling  an  estate  had 
used  apt  words  as  the  law  then  stood,  it  is  not  because  a  subsequent  train  of  decisions  has  given 
to  those  words  a  different  interpretation,  and  the  estate,  therefore,  would  be  of  a  different 
quality,  or  of  different  extent,  that  you  can  therefore  call  upon  the  heir  substitute  in  possession 
to  give  to  those  words  the  operation  of  creating  an  estate  tail,  which  the  law  has  subsequently 
said  is  not  the  true  operation  of  these  words.  You  cannot  do  that ;  but  you  must  take  the 
settlement  as  you  find  it,  subject  to  all  the  accidents  which  may  arise  from  the  decisions  in  the 
Courts  of  law  as  to  that  estate,  as  well  as  to  many  others. 

But  I  do  not  find  in  the  settlement  of  171 5  anything  approaching  to  what  I  may  call  an 
independent  contract.  In  the  first  part  of  the  deed  they  speak  of  what  they  intend  to  do,  and 
when  they  come  to  the  operative  part — to  implement  that— observe  the  words,  "  and  for  that 
effect"  they  do  so  and  so.  "That  effect."  What  do  these  words  mean?  These  words  clearly 
mean  to  carry  into  operation  that  which  is  to  have  "  that  effect."  And  they  proceed  to  do — 
what?  They  proceed  to  do  all  that  they  could  do  at  that  time.  Mr.  Anderson  says  that  there 
are  no  words  of  disposition.  He  does  not  mean  to  deny  that  that  contract  of  17 15,  which  is  the 
procuratory,  and  what  followed,  operated  as  a  positive  transfer  of  the  estate.  That  is  perfectly 
clear  law.  Therefore,  what  they  do  is  as  valid  a  conveyance  of  the  estate  by  the  law  of  Scotland, 
as  any  form  or  forms  could  possibly  accomplish.  Then  they  have  executed  their  own  purpose. 
Remember,  that  if  this  contract  was  an  independent  contract  in  point  of  fact,  then  supposing, 
for  example,  by  accident,  or  by  force  of  the  estate,  the  land  had  been  sold,  and  the  money  spent, 
you  might,  in  the  way  in  which  it  has  been  argued,  have  a  right  of  action  against  the  original 
settler,  and  say — "  You  did  not  settle  the  estate  as  you  ought  to  have  done  under  your  contract. 
Here  am  I,  B ;  I  come  in  succession  after  A  In  consequence  of  your  making  an  informal  deed, 
A  has  sold  the  estate,  and  has  spent  the  money,  and  I  am  disappointed  in  that  which  I  was 
entitled  to  receive.  Therefore,  I  bring  an  action  against  you."  That,  if  it  was  an  independent 
contract,  would  be  right  enough.  It  is  not  merely  that  you  can  come  upon  the  estate,  and  say 
that  those  who  took  the  estate  were  bound  to  take  it  cum  onere,  and  therefore  they  must  make  a 
settlement  of  it,  but  you  would  have  a  right  to  bring  an  action,  which  would  not  be  barred  by 
time,  if  it  was  a  continuing  contract — a  contract  of  assurance,  for  example.  You  would  have  a 
right  to  bring  an  action  against  the  party  for  not  having  done  that  which  he  undertook  and 
covenanted  to  do. 

My  opinion,  therefore,  entirely  coincides  with  that  of  the  learned  Judges  of  the  Court  below. 
I  am  bound  to  say,  that  they  have  taken  great  pains  in  this  case.  The  case  has  received  equal 
attention,  I  am  sure,  in  this  House.  It  is  impossible  not  to  see,  that  in  the  Court  below  every 
point  received  very  great  attention ;  and  everything  which  could  be  urged  on  the  part  of  the 
appellants  has  been  presented  both  in  the  Court  below  and  in  this  House. 

There  being  no  independent  contract,  it  is  the  common  case  of  a  marriage  settlement.  I 
have  never  seen  a  marriage  settlement  (and  I  have  seen  as  many  as  most  people  in  the  course  of 
my  life)  which  did  not  begin  with  a  recital,  that  the  parties  had  agreed  to  make  a  settlement  of 
the  property  herein  after  mentioned.  And  they  then  proceed  to  do  it.  This  is  no  more  than  that, 
and  they  have  done  it  ineffectually — that  is,  they  have  done  it  ineffectually  for  the  purposes, 
which  the  act  of  1685  did  not  give  power  to  effect  unless  in  a  particular  form.  They  thought 
they  had  accomplished  it,  but  they  have  not  done  it,  and  therefore  the  settlement  is  gone. 

In  the  view  which  I  take  of  this  case,  it  is  not  necessary  to  rely  upon  the  question  of  pre- 
scription. I  do  not  know  that  I  should  have  had  any  considerable  difficulty  if  it  depended  upon 
that.  The  inclination  of  my  opinion  is,  that  the  negative  prescription  has  barred,  if  there  was, 
an  independent  obligation.  But  I  do  not  at  all  rely  upon  that,  because  in  the  view  which  I  take 
of  it,  the  case  is  one  which  does  not  require  the  aid  of  prescription. 

Upon  these  grounds,  which  I  have  stated  very  shortly,  I  beg  to  move  your  Lordships,  that  this 
appeal  be  dismissed.  The  respondent  does  not  ask  for  costs,  as  it  is  a  family  cause,  otherwise 
we  must  have  given  them  strictly,  though  it  is  a  point  open  to  great  difficulty. 

Lord  Chancellor  Cranworth.— My  Lords,  I  am  extremely  glad  to  have  heard  the 
opinion  of  my  noble  and  learned  friend.     He  has  really,  together  with  the  judgments  which 
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have  been  delivered  in  the  Court  below,  so  entirely  exhausted  the  subject,  that  I  do  not  feel  at 
all  called  upon  to  go  at  any  great  length  into  the  case.  The  few  observations,  which  I  shall  have 
to  make  in  concurring  in  the  motion  which  has  been  made  by  my  noble  and  learned  friend,  will 
be  rather  by  way  of  very  shortly  and  summarily  stating  the  view  which  I  take  of  this  case,  than 
attempting  to  follow  out  all  the  arguments  in  detail. 

In  the  first  place,  with  regard  to  the  Hyndshaw  estate,  the  title  of  that  arises  out  of  a  contract 
under  the  deed  of  171 5.  Now,  as  to  that,  the  tide  of  the  present  respondent  is  a  title  as  heir 
substitute  in  possession,  under  an  entail  validly  created  by  that  deed.  Infeftment  or  feudaliza- 
tion  not  having  followed  for  60  years  afterwards,  namely,  in  1774,  but  the  title  being  now 
completed,  he  is  the  heir  substitute  in  possession.  And  this  being  so,  then  the  question  is — 
what  are  his  rights  as  heir  substitute  in  possession?  Has  he  a  right  to  sell  the  estate  ?  Has  he 
a  right  to  burden  it  with  debts .^  Why  not?  The  heir  substitute  in  possession  can  burden  the 
estate  with  debts,  or  can  sell  it,  unless  he  is  prohibited  by  fetters  properly  introduced  to  restrain 
him  from  doing  so.  Now  that  he  is  not  restrained  by  fetters  properly  introduced  for  restraining 
him,  is  quite  obvious  from  looking  at  the  terms  of  the  act  of  1685,  which  expressly  provides 
that  these  fetters  must  be  in  terms  stated  in  the  procuratory.  Here  they  are  not  stated  in  the 
procuratory,  and  therefore  there  are  no  fetters  restraining  him  from  selling  the  estate  or  burdening 
it  with  debts.  If  there  are  no  fetters  restraining  him  from  selling  the  estate  or  burdening  it  with 
debts,  he  is  free  from  all  fetters  and  all  restraint  by  the  express  terms  of  the  statute  called  Lord 
Rutherfurd's  Act,  passed  in  1848,  to  the  very  terms  of  which  I  have  again  referred,  in  consequence 
of  Mr.  Anderson's  very  able  argument  in  reply.  But  I  confess  that  that  argument  has  failed  to 
raise  in  my  mind  any  doubt  whatever  upon  the  subject.  The  words  of  the  statute  are,  (reading 
them  shortly,)  that  where  any  entail  shall  not  be  valid  and  effectual  in  the  terms  of  the  act  of 
1685,  in  reference  to  prohibitions  against  alienation  and  contraction  of  debts,  in  consequence  of 
defects  either  in  the  original  deed  of  entail,  or  of  the  investiture  following  thereon,  if  it  shall  be 
Invalid  and  ineffectual  with  reference  to  any  one  of  such  prohibitions,  it  shall  be  invalid  and 
ineffectual  with  reference  to  all  the  prohibitions.  The  argument  of  the  appellant  is,  that  there 
is  no  invalidity  in  the  original  deed,  but  I  think  there  is,  because  in  the  original  deed  there  was 
not  contained  in  the  procuratory  of  resignation  that  which  it  was  necessary  it  should  contain,  in 
order  to  create  an  effectual  entail.  Therefore  I  think  this  case  comes  within  the  terms  of  that 
act,  and  certainly  within  the  manifest  intention  of  it. 

Then,  that  being  so,  the  question  as  to  the  original  deed,  except  so  far  as  relates  to  the 
supposed  contract  implied  in  it,  is  disposed  of.  The  heir  substitute  in  possession  takes  the 
benefit  I  do  not  know  whether  it  was  necessary  that  he  should  have  a  declarator.  I  rather 
think  not ;  but,  however,  we  need  not  go  into  that — he  has  a  declarator  in  order  to  make  his 
tide  more  perfect,  and  the  effect  of  that  section  of  the  act  is  to  make  him  absolute  owner  of  the 
fee  simple. 

Then,  with  regard  to  the  Wiston  estate,  the  case  is  exactly  the  same.  The  fetters  there  were 
created  by  the  deed  of  1722,  (subject  to  what  I  will  presently  state  about  the  contract,)  which  did 
exactly  the  same  as  the  other  deed.  That  deed  was  not  feudalized  till  some  years  after  the 
other,  I  think  in  1792.  But  the  present  respondent  is  in  just  the  same  position  with  regard  to 
the  Wiston  estate  as  with  regard  to  the  other  estates.  He  is  heir  substitute  in  possession,  under 
a  deed  which  makes  him  heir  substitute,  but  which  creates  no  valid  fetters,  and  therefore  he  is 
entitled  to  dispose  of  the  estate  as  he  thinks  fit. 

That  brings  us  to  consider  the  two  questions  raised  upon  the  cross  action.  The  first  point 
arises  from  the  circumstance,  that  Lady  Ross  Baillie,  who  was  the  heir  substitute  in  possession, 
in  1789  created,  or  attempted  to  create,  a  new  entail — that  is  to  say,  she  made  an  entail,  in  which 
she  imposed  fetters  which  would  be  valid  if  she  had  the  power  of  creating  that  entail.  I  do  not 
go  into  the  question  of  whether  they  were  well  created  or  not.  I  assume  that  they  would  have 
been  perfectly  valid,  if  she  had  been  the  proprietrix  of  the  fee  simple.  But  she  was  not.  She 
was  the  heir  substitute  in  possession ;  and,  according  to  the  authority  of  many  cases,  especially 
one  decided  in  your  Lordships'  House,  Urquhart  v.  Urqukart^  it  is  quite  clear,  that  the  heir 
substitute  in  possession  cannot  add  to  fetters  or  alter  the  destination  of  the  property  in  any 
respect  whatever.  He  must  enjoy  it  according  to  the  terms  of  his  entail ;  that  is  the  law,  and 
by  that  he  is  bound.  His  powers  do  not  extend  beyond  those  which  are  conferred  by  the  entail. 
Therefore  that  entail  is  out  of  the  question  upon  that  ground. 

Then  the  other  point  raised  is  this : — Conceding,  as  things  now  stand,  according  to  the  deeds 
that  have  been  made,  and  the  infeftments  which  have  followed  thereupon,  that  die  title  of  the 
respondent  would  be  good,  yet  it  is  said  that  there  was  an  onerous  contract  by  the  deed  of  1715, 
which  in  equity,  as  we  should  say  in  this  country,  binds  the  successive  owners  to  make  a  good 
entail,  even  if  the  entail  is  bad.  Now,  my  Lords,  upon  this  point  I  adopt  entirely  the  observa- 
tions of  my  noble  and  learned  friend,  that,  first,  with  regard  to  the  estates  of  Hyndshaw  and 
Watstown— the  two  estates  included  in  the  deed  made  in  17 15 — ^it  is  cjuite  clear,  that  there  was 
no  contract  to  do  anything  more  than  was  actually  done.  The  parties  recitQ  that  they  have 
agreed  to  do  so  and  so ;  and,  in  order  to  effect  that,  they  appoint  certain  procurators,  who  are  to 
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carry  into  effect  their  intention  in  the  mode  that  prevailed  in  Scotland.  But  the  contract  has 
ceased  to  be  a  contract,  because  it  was  ipso  facto  by  the  very  deed  itself  performed.  They 
contract  to  do  that  which,  as  my  noble  and  learned  friend  has  observed,  they  did  perfectly, 
except  that  probably  the  intention  of  the  maker  was  to  do  something  more  than  he  there  did.  A 
valid  deed  was  created,  and  by  that  deed  the  parties  must  be  bound.  I  therefore  think  that  it  \^ 
quite  clear  that  there  was  no  contract  at  all,  except  that  which  was  actually  performed. 

Now,  with  regard  to  the  other  property,  the  Wiston  property,  I  speak  with  more  hesitation, 
because  I  think  the  opinion  of  the  majority  of  the  learned  Judges  below  seems  to  have  been  that 
there  was  a  contract  to  settle  lands  acquirenda^  as  well  as  acquisita.  If  that  had  been  a  necessary 
point  to  decide,  I  confess  I  should  have  required  a  little  more  time  to  consider  it,  because 
(speaking  certainly  with  diffidence,  according  to  my  present  impression,)  I  do  not  think  that  was 
the  intention  of  the  parties  at  all ;  and  I  am  confirmed  in  that  by  observing,  that  in  the  settle- 
ment actually  made  in  1722  of  the  Wiston  estate,  there  is  not  an  allusion  to  any  such  contract  as 
binding  this  gentleman.  It  is  merely  that  there  is  a  disposition  mortis  causd  of  Wiston,  not 
because  he  was  under  an  obligation  to  make  such  a  settlement,  but  because  he  was  minded  to  do 
so.  I  do  not  feel  at  all  satisfied  that  there  was  any  contract  whatsoever  to  settle  it ;  but  if  there 
was,  I  think  the  same  observations  apply  to  that  as  apply  to  the  other  estates,  namely,  that  all 
that  was  meant  to  be  done  was,  that  a  similar  settlement  should  be  made  as  to  lands  acquirenda^ 
as  was  there  made  as  to  lands  acquisita.     If  that  was  the  meaning,  that  was  effectually  done. 

That  really  disposes  of  the  whole  question.  But  I  must  say,  that  there  is  a  view  of  this  case 
taken  by  Lord  Cowan,  to  which  I  think  no  valid  answer  has  ever  been  suggested,  and  it  is  this. 
Supposing  there  had  been  in  the  most  distinct  terms  an  onerous  contract  upon  the  part  of  Sir 
W.  Carmichael,  that  he  would  settle  this  property  with  proper  fetters,  and  suppose  even  that  the 
case  of  Cathcart  v.  Gammell  did  not  apply  to  such  a  case,  what  has  the  heir  substitute  in 
possession  to  do  with  that  ?  He  is  not  bound  by  that  onerous  contract.  All  that  he  is  bound  to 
do  is  to  succeed  to,  and  enjoy  the  property  in  the  mode  in  which  it  descends  to  him.  I  think  it 
would  be  a  very  dangerous  position  indeed  to  hold,  that  onerous  contracts,  entered  into  by  the 
parties  to  the  original  creation  of  these  Scotch  entails,  many  of  which,  I  might  say  most  of  which, 
are  1 50  or  200  years  old,  are  to  be  personally  binding  upon  each  succeeding  heir  substitute,  so 
that  he  is  not  only  to  hold  the  estate  subject  to  the  fetters  originally  imposed  upon  it,  but  to  be 
liable  to  new  fetters  imposed  in  fulfilment  of  a  contract  entered  into  by  some  person  in  some 
prior  time.  How  is  he  to  do  that  ?  The  case  of  Urquhart  v.  Urquhart  decided  that  he  has 
no  power  to  create  any  fetters  except  those  under  which  he  has  received  the  estate.  Inde- 
pendently, therefore,  of  the  view  taken  by  my  noble  and  learned  friend — and  I  do  not  suppose 
he  takes  a  different  view  of  this  point — he  adverted  to  that  which  was  quite  sufficient  to  justify 
him  in  the  conclusion  at  which  he  arrived,  but,  independently  of  those  considerations — I  think, 
that  that  view  of  the  case  taken  by  Lord  Cowan  is  of  itself  quite  sufficient  to  dispose  of  this  case. 
I  have  therefore  no  hesitation  whatever  in  concurring  in  the  motion  made  by  my  noble  and 
learned  friend. 

Lord  Wensleydale. — My  Lords,  I  do  not  feel  any  difficulty  in  concurring  with  the  recom- 
mendation of  my  noble  and  learned  friends.  After  considering  the  very  able  arguments  at  the 
bar  on  both  sides,  and  the  extremely  able  exposition  of  the  subject  in  the  opinions  of  the  learned 
Judges  of  the  Court  below,  I  must  own  that  I  cannot  feel  any  reasonable  doubt  about  the 
propriety  of  dismissing  this  appeal. 

In  the  first  place,  I  think  it  seems  to  be  admitted  by  all  the  learned  Judges  in  the  Court  below, 
that  the  attempts,  that  have  been  made  in  this  case  to  create  an  entail,  are  void.  The  marriage 
contract  of  17 15  is  void  as  against  creditors  and  singular  successors,  because  it  does  not  comply 
with  the  terms  of  the  Entail  Act  of  1685.  That  is  a  matter  perfectly  clear.  It  is  not  made 
better  by  the  deed  of  1774,  because  the  true  entailing  deed  was  the  marriage  contract  of  171 5. 
And  if  it  be  void  as  against  creditors  and  singular  successors,  it  is,  I  think,  plainly  by  Lord 
Rutherfurd's  Act,  void  also  as  against  heirs.  Though  Mr.  Anderson  has  argued  very  strongly 
that  that  is  not  the  meaning  of  the  act  of  parliament,  I  take  the  meaning  of  the  act  of  parliament 
to  be  perfectly  clear.  The  43d  section  of  Lord  Rutherfurd's  Act  says — "And  no  action  of 
forfeiture  shall  be  competent  at  the  instance  of  any  heir  substitute  in  such  tailzie  against  the 
heir  in  possession  under  the  same,  by  reason  of  any  contravention  of  all  or  any  of  the  prohibi- 
tions.*' Therefore,  if  this  entail  be  void  in  consequence  of  not  complying  with  the  act  of  1685, 
with  respect  to  creditors  and  singular  successors,  it  is  equally  void  with  respect  to  heirs.  That 
is  the  opinion  which  has  been  pronounced  by  the  learned  Judges  in  the  Court  below.  That 
applies  to  the  case  of  the  lands  of  Hyndshaw  and  Watstown. 

Then,  with  respect  to  the  lands  of  Wiston,  the  deed  of  1722,  which  is  the  original  deed,  is 
entirely  void  for  the  same  reasons.  Therefore,  I  quite  agree  upon  the  actual  state  of  the  titlei 
that  the  entail  is  void. 

Then  we  come  to  the  strength  of  the  argument  urged  by  Mr.  Anderson,  that,  supposing  that  is 
so,  still  there  is  a  contract  contained  in  the  marriage  settlement  of  17 15  which  binds  all  the 
future  heirs  of  entail.    I  have  very  great  difficulty  in  supposing  that  it  could  be  an  existing 
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contract,  for  the  reasons  assigned  by  my  noble  and  learned  friend  on  the  woolsack  at  the  con- 
clusion of  his  speech.  But  it  appears  to  me  to  be  perfectly  clear,  that  in  this  case  you  cannot 
discover  in  the  deed  of  17 15  any  other  contract  than  that  which  the  parties  have  fulfilled.  If 
there  had  been  an  independent  contract,  and  a  covenant  to  settle  the  estate  with  a  proper  deed 
of  entail,  then  there  would  have  been  a  considerable  question,  in  the  first  place,  whether  that 
bound  the  successive  substitutes  ;  and  secondly,  whether  it  could  be  enforced  after  this  lapse  of 
time.  I  pronounce  no  opinion  upon  the  last  question,  because  I  have  very  considerable  doubt 
about  it.  If  there  is  an  actual  covenant  to  settle  an  estate  in  a  different  mode  from  that  in  which 
it  has  been  settled,  whether  that  would  be  good  as  against  the  positive  or  the  negative  prescrip- 
tion, is  a  matter  upon  which  considerable  doubt  arises.  I  think  it,  however,  wholly  unnecessary 
to  g^ve  any  opinion  upon  that  part  of  the  case.  The  ground  upon  which  I  proceed  is,  that  there 
is  not  to  be  found  within  the  foiu:  comers  of  the  deed  of  1715  any  covenant  whatsoever,  except 
that  which  the  parties  have  performed.  There  is  no  other  covenant  in  it,  unless  you  say  that  in 
every  deed  constituting  an  entail  which  is  void,  there  is  an  implied  covenant  to  make  it  an  entail 
binding  upon  substitutes.  That  proposition  cannot  for  a  moment  be  maintained.  I  cannot  see, 
after  fully  considering  this  case,  that  there  was  any  other  covenant  whatsoever,  except  that  which 
the  parties  have  performed.  Therefore,  even  supposing  that  the  heir  of  entail  could  be  bound 
at  all,  I  think  it  is  quite  clear  that  there  is  nothing  which  binds  him  in  this  case. 

Interlocutor  affirmed. 
Appellants  Agents,  Maitland  and   Graham;   T.  G.  Murray,  W.S. — Respondents  Agents, 
Connell  and  Hope ;  Menzies  and  Maconochie,  W.S. 
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William  Kelso  Martin,  &c..  Appellants,  v.  Eleanora  Kelso  and  Others, 

Respondents. 

Entail — Construction— Destination — Power  to  Alter — Heirs  Female — ^Younger  Daughter — By 
deed  of  entail,  an  estate  was  settled  upon  A,  and  the  Jieirs  whatsoever  of  his  body.  The  pro- 
hibition against  altering  the  order  of  succession  contained  the  following  exception : — "  That  it 
shall  be  lawful  to  the  said  A,  and  the  descendants  of  his  body,  so  often  as  their  apparent  or 
presumptive  heirs  are  females,  so  far  to  alter  the  destination  of  succession  above  wtitten,  as  to 
settle  tne  estate  upon  a  younger  daughter  in  preference  to  an  elder  daughter,  or  to  pass  by  such 
daughter  altogether. ^^  B,  a  descendant  of  As  body,  being  unmarried,  executed  an  alteration  of 
the  succession  in  favour  of  his  youngest  sister,  to  the  exclusion  of  his  eldest  The  youngest 
succeeded  B,  and  entered  into  possession  of  the  estate,  and,  while  unmarried,  she  executed  a  deed 
altering  the  succession  in  favour  of  an  immediate  elder  sister  to  the  exclusion  of  her  eldest. 
She  then  applied  for,  and  obtained  disentail  of  the  estate,  upon  intimations  to,  and  consents  by, 
her  immediate  elder  sister  and  her  children  alone,  as  next  heirs  of  entail.  In  a  reduction  of  alt 
these  deeds,  and  procedure  at  the  instance  of  a  son  of  the  eldest  sister,  who  would  have  been 
entitled  to  take  under  the  original  entail  hcul  the  destination  been  left  undisturbed: 

Held  (affirming  judgment),  That  construing  the  clause  of  exception  in  the  entail,  the  deeds  and 
procedure  under  challenge  were  valid  and  effectual. 

Held  further  (affirming  judgment),  That  the  word  daughter  did  not  solely  mean  the  daughter 
of  the  person  exercising  the  power  of  alteration,  but  that  that  power  was  applicable  to  the  case 
where,  the  heir  in  possession  being  childless,  the  next  heirs  were  females }- 

In  regard  to  the  judgments  of  the  Court  of  Session  in  the  original  action  of  reduction,  the 
pursuer  appealed,  maintaining  that  they  should  be  reversed,  for  the  following  reasons  : — "  i . 
Because  the  disposition  by  Miss  Eleanora  Kelso  to  herself  and  the  heirs  of  her  body,  whom 
failing,  to  Mrs.  Utterson  and  the  heirs  of  her  body,  with  the  instrument  of  sasine,  were  inept 
and  reducible  ;  in  respect  that  the  destination  was  at  variance  with  the  destination  prescribed 
by  the  deed  of  entail,  and  in  contravention  of  the  prohibition  against  altering  the  order  of 
succession,  and  did  not  come  within  the  scope  of  the  exception  to  that  prohibition  :  And  further, 
in  respect,  that  in  so  far  as  she  could  be  held  to  have  any  power  of  alteration,  that  power  rouM 
only  l^  exercised  by  a  mortis  causd  deed,  and  not  by  such  a  deed  as  she  had  granted,  and  could 

^  See  previous  report  15  D.  950;  25  Sc.  Jur.  543,  552,  S.  C.  2  Macq.  Ap.  556:  29  Sc. 
Jur.  340. 
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only  take  effect  (if  at  all)  in  the  event  (to  which  her  deed  bore  no  reference)  of  the  apparent  or 
presumptive  heir  being  at  her  death  a  female.  Roxburgh  Case,  M.,  Tailzie,  App.  30 ;  Skeppherd 
V.  Grant y  3  S.  and  M'L.  255.  Bell's  Prin.,  §  1703.  2.  Because  the  destination  in  Colonel 
Kelso' s  deed  of  settlement,  in  favour  of  the  heirs  whatsoever  of  the  body  of  Eleanora  Kelso, 
and  the  destination  in  the  disposition  by  Miss  Eleanora  Kelso  to  herself  and  'the  heirs  of  her 
body,  whom  failing,  to  Mrs.  Utterson  and  the  heirs  of  her  body,'  were  at  variance  with  the 
destination  prescribed  by  the  deed  of  entail,  and  in  contravention  of  the  prohibition  against 
altering  the  order  of  succession,  and  did  not  come  within  the  scope  of  the  exception  to  that 

grohibition ;  and,  because,  in  particular.  Colonel  Kelso  had  no  power  to  destine  the  estate  to  the 
eirs  whatsoever  of  the  body  of  Miss  Eleanora  Kelso,  and  she  had  no  right  to  destine  the  estate 
to  the  heirs  whatsoever  of  the  body  of  her  sister,  Mrs.  Utterson.  Breadalbane' s  Trustees  y. 
Breadalbane,  2  D.  920.  3.  Because  Colonel  Kelso's  settlement,  and  the  decree  of  declarator 
following  thereon,  being  void  and  reducible  on  the  grounds  before  stated,  the  instrument  of 
sasine  following  thereon  was  also  void  and  reducible ;  and  the  disposition  by  Miss  Eleanora 
Kelso  being  void  and  reducible,  the  instrument  of  sasine  following  thereon  ought  also  to  be  reduced. 
4.  The  decree  and  whole  procedure  following  upon  the  petition  for  authority  to  disentail  the 
estate  of  Dankeith  were  void  and  reducible — \st,  Because  the  appellant's  mother,  himself,  and 
his  immediate  younger  brother,  who  were,  at  the  date  of  presenting  the  petition,  the  three  nearest 
heirs  entitled  to  succeed  to  the  estate,  were  not  called  as  parties  to  the  action  ;  and  the  consent 
of  none  of  them  was  obtained  to  the  disentail,  in  terms  of  the  Statute  11  and  12  Vict.  cap.  36. 
2dy  Because  the  parties,  upon  whom  the  petition  was  served,  and  whose  consent  was  obtained, 
were  not  the  parties  indicated  by  the  statute.  And,  yi,  and  generally,  because  the  procedure 
relative  to  the  disentail  was  incompetent,  irregular,  and  unauthorized  by  the  statute." 

In  regard  to  the  judgments  in  the  supplementary  action,  he  maintained  that  they  ought  to  be 
reversed,  for  the  following  reasons  : — i.  Because,  according  to  the  destination  in  the  entail,  the 
appellant,  failing  his  mother,  was  the  heir  of  entail  entitled  to  succeed  to  the  estate  of  Dankeith 
on  the  death  of  Colonel  William  Kelso ;  because  the  destination  was  protected  by  a  prohibition 
to  alter  the  order  of  succession,  subject  to  a  limited  power  in  favour  of  the  heirs  of  the  body  of 
Captain  John  Kelso ;  and  because  the  deeds  sought  to  be  reduced  were  at  variance  with  the 
destination,  were  granted  in  contravention  of  the  said  prohibition,  and  were  not  within  the  scope 
of  the  power.  2.  Because,  in  particular,  the  exceptional  power  of  altering  the  order  of  succession 
was  limited  to  the  case  of  the  descendants  of  the  body  of  Captain  John  Kelso  having  daughters, 
who  might  be  preferred  one  to  another,  and  did  not  extend  to  the  case  of  an  heir  who  had  no 
daughters,  nor  entitle  any  heir  to  prefer  other  relations  than  daughters,  as  Colonel  Kelso  and 
Miss  Eleanora  Kelso  had  done. 

The  respondents  in  their  printed  case  pleaded,  that  the  judgments  of  the  Court  of  Session  (in 
both  actions)  should  be  affirmed,  because — i.  The  late  Colonel  Kelso  and  the  respondent  having 
been,  at  the  date  of  the  deeds  executed  by  them  respectively  in  1837  and  1849,  descendants  of 
the  body  of  Captain  John  Kelso,  whose  presumptive  heirs  were  females,  were  entitled,  according 
to  the  sound  construction  of  the  entail  of  1764,  and  in  the  exercise  of  the  power  of  alteration  in 
it,  to  settle  the  estate  of  Dankeith  in  terms  of  the  destinations  in  the  deeds  executed  by  them 
respectively  in  1837  and  1849.  2.  The  petition  for  authority  to  disentail  having  been  duly  served 
on  the  three  heirs  of  entail  next  in  order  of  succession  at  its  date,  was  a  competent  proceeding 
under  the  Statute  11  and  12  Vict.,  cap.  36;  and  the  decree,  and  whole  procedure  following 
thereon,  having  been  taken  in  strict  conformity  with  the  statutory  requirements,  the  same  were 
not  open  to  any  well  founded  objection. 

Lord  Advocate  (Moncreifif),  and  Rolt  Q.C.,  for  appellants. — The  word  "daughter"  in  the 
power  must  be  taken  in  its  natural  sense,  as  the  daughter  of  the  person  exercising  the  power ; 
and  such  is  the  obvious  meaning  of  the  term  in  the  present  deed. — Redhouse  v.  Glass,  M.  2306 ; 
Ewingv,  Miller,  M.  2308;  Kerv.  Ker,  13th  Nov.  18 10,  F.C.  This  power,  being  a  deviation 
from  the  natural  course  of  destination  pointed  out  by  the  entail,  ought  to  be  strictly  construed. 
Even  admitting  that  Colonel  Kelso  was  entitled  to  select  his  sister  Eleanora  as  the  next  heir,  he 
had  no  power  to  exclude  the  descendants  of  Mrs.  Martin,  the  eldest  sister. — Dickson  v.  Dickson, 
ante,  p.  373  :  ^3  D.  1291 :  i  Macq.  Ap.  729 ;  26  Sc.  Jur.  529.  All  that  the  power  authorizes  is 
merely,  that  Eleanora' s  name  is  to  be  substituted  for  Mrs.  Martin's,  but  no  other  heir  is  to  be 
preferred.  The  word  "  settle"  does  not  imply  the  extensive  power  over  the  estate  which  the 
respondent  claims. — Breadalban^s  Trustees  v.  Breadalbane,  2  D.  920  ;  Burrill  v.  Cruchley,  15 
Ves.  552.  Moreover,  Eleanora  Kelso  had  no  right  to  exercise  the  power  by  a  deed  inter  vivos, 
which  had  a  present  and  immediate  effect  after  delivery  and  infeftment  All  she  could  do  was 
to  execute  a  mortis  causd  deed.  The  rule  in  construing  vag^e  expressions  like  the  words 
"  younger  daughter,"  &c.,  in  this  power  is,  that  we  must  look  to  the  state  of  the  family  at  the 
time  the  succession  opens,  and  not  at  the  time  the  deed  was  executed. — Roxburgh  Case,  M., 
Tailzie,  App.  30 ;  Sheppherdy,  Grant,  15  S.  173 ;  3  Sh.  &  M'L.  255  ;  Bell's  Prin.^  1703. 

Attorney-General  (Bethell),  and  Anderson  Q.C.,  for  the  respondents. — ^Though  fetters  must  be 
construed  strictly,  yet  when  a  power  is  given  to  break  in  on  the  fetters,  that  power  is  to  be  con- 
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strued  liberally, — Macgres^orw,  Brown,  3  Sh.  &  M'L.  120.  Hence,  of  two  possible  constructions 
of  the  word  "  daughter,"  the  more  liberal  and  wide  must  be  preferred ;  and  we  may  hold 
*' daughter"  to  mean  "female."  As  to  the  cases  cited  on  the  other  side  on  this  point,  see 
Sandford  on  Entails,  64,  67.  The  phrase  "to  settle,'*  both  in  England  and  Scotland,  implies 
that  the  entire  fee  simple  is  to  be  conferred.  See  cases  referred  to  in  Banks  v.  Le  Despeficer^ 
1 1  Sim.  508.  There  is  no  restriction  in  the  power  as  to  setding  the  estate  by  mortis  causd  deed 
only,  and  a  deed  inter  vivos  was  equally  valid.  If  the  settler,  after  executing  the  deed,  were  to 
marry,  and  have  a  son  at  his  death,  then  the  deed  would  be  defeasible  on  that  state  of  things  ; 
for  the  power  would  not  arise,  and  the  deed  purporting  to  be  executed  by  virtue  of  it  would  be 
void. 

Cur,  adv,  vult. 

m 

Lord  Chancellor  Cranworth. — My  Lords,  in  this  case  there  were  two  appeals  against 
several  interlocutors  of  the  Court  of  Session,  pronounced,  in  the  first  instance,  in  an  action  of 
reduction  at  the  instance  of  the  appellants,  to  reduce  certain  instruments  mentioned  in  the 
summons ;  and,  secondly,  upon  a  second  summons,  called,  whether  correctly  or  incorrectly,  a 
supplemental  summons,  as  to  both  of  which  interlocutors  were  pronounced  by  the  Court  of 
Session.  The  result  of  those  interlocutors  was  to  assoilzie  the  defenders  altogether ;  and  against 
those  interlocutors  the  pursuers  below,  the  appellants  here,  have  appealed  to  your  Lordships* 
House. 

The  questions,  or  rather  the  question,  (for,  in  truth,  the  whole  is  resolved  into  one  question,) 
arises  in  consequence  of  a  certain  deed  of  entail,  which  was  executed  in  the  year  1764  by  a  lady 
of  the  name  of  Mar>'  Kelso,  concurring  with  her  sister  Jane  Kelso,  who  were,  or  one  of  whom 
was,  seised  in  fee  of  a  certain  estate  called  Dankeith,  in  the  county  of  Ayr,  and  by  that  deed  of 
entail,  which  was  duly  registered,  and  infeftment  duly  taken  upon  it,  Mrs.  Mary  Kelso,  one  of 
the  persons  entitled,  took  to  herself  the  estate,  as  the  first  institute  in  the  entail ;  whom  failing, 
the  estate  was  settled  upon  Captain  John  Kelso,  described  as  the  only  son  of  Robert  Kelso,  her 
first  cousin,  and  the  heirs  whatsoever  of  his  body — he  being,  therefore,  the  first  heir  substitute  ; 
and  then  failing  him  or  his  heirs,  it  was  settled  upon  a  number  of  persons  in  succession,  as  suc- 
cessive substitutes,  and  the  heirs  male  of  their  bodies.  It  is  not  necessary  to  advert  to  the 
particulars  of  whom  those  consisted.  Then  there  was  the  proviso  that  is  usual  or  necessary  in 
an  entail,  where  the  lands  are  to  be  carried  to  the  heirs  whatsoever  of  the  body  of  any  of  the 
substitutes,  "  that  the  eldest  heir  female  and  the  descendants  of  her  body,  so  oft  as  the  succession 
shall  devolve  upon  females  or  their  descendants,"  shall  succeed,  excluding  all  other  heirs 
portioners. 

The  settlement  contained  proper  fetters  against  altering  the  order  of  succession,  against 
alienation,  and  against  debts ;  and  there  were  proper  clauses  irritant  and  resolutive,  making  this 
a  very  complete  entail.  It  was  duly  registered,  and  therefore,  as  to  the  validity  of  that  entail, 
no  question  has  been  or  could  be  raised. 

The  proceedings  do  not  shew  precisely  how  the  succession  took  effect ;  it  does  not  appear  who 
were  the  different  heirs,  except  that,  on  the  death  of  the  lady  who  settled  the  estate — Mrs.  Mary 
Kelso,  Captain  John  Kelso,  who  was  the  first  heir  substitute,  succeeded  to  her,  she  dying  with- 
out issue.  He  therefore  became  the  heir  of  entail  in  possession,  holding  to  himself  and  the  heirs 
whatsoever  of  his  body.  What  does  appear  is,  that  some  time  prior  to  the  year  1837,  between 
70  and  80  years  after  the  date  of  the  settlement,  the  estate  had  come  into  the  possession  of 
Colonel  William  Kelso,  as  the  heir  of  entail  in  possession  under  the  deed  of  entail.  Colonel 
William  Kelso  being  thus  in  possession,  on  the  4th  April  1837  executed  a  deed,  whereby  he 
purported  to  give  the  estate,  after  his  own  death,  without  heirs  of  his  own  body,  to  his  younger 
sister  Miss  Eleanora  Kelso.  Colonel  William  Kelso  was  never  married;  and  at  that  time  his 
four  heirs  apparent  were  four  sisters,  of  whom  Miss  Eleanora  Kelso  was  the  youngest — the 
eldest  was  a  Mrs.  Martin,  and  there  were  two  intermediate  sisters. 

According  to  the  provisions  of  the  original  settlement,  upon  the  death,  without  issue,  of 
Colonel  William  Kelso,  the  estate,  as  settled,  would  have  devolved  upon  Mrs.  Martin,  as  being 
the  eldest  of  the  heirs  portioners.  But  in  the  deed  of  entail  there  was  a  clause  declaring  the 
entail  to  be  made  with  this  exception  amongst  others — "that  it  shall  be  lawful  to  the  said 
Captain  John  Kelso,  (being  the  first  substitute,)  and  the  other  descendants  of  his  body,  so  often 
as  their  apparent  or  presumptive  heirs  are  females,  so  far  to  alter  the  destination  of  succession 
above  written  as  to  settle  the  estate  upon  a  younger  daughter  in  preference  to  an  elder  daughter, 
or  to  pass  by  such  daughters  altogether,  and  settle  the  estate  upon  the  presumptive  heir  male 
descended  of  the  body  of  the  said  Captain  John  Kelso,  and  for  these  ends  to  grant  such  deed 
or  deeds  as  shall  be  competent  of  the  law,  in  the  same  manner  as  an  unlimited  proprietor 
might  do." 

Now,  Colonel  William  Kelso  being  thus  in  possession  as  heir  of  entail  under  the  settlement  of 
entail,  and  having,  as  I  have  already  stated  to  your  Lordships,  four  sisters,  of  whom  Mrs.  Martin 
was  the  eldest,  who  would  therefore  have  succeeded  if  nothing  had  been  done  to  alter  the 
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succession,  and  Miss  Eleanora  Kelso,  the  youngest,  who  would  not  therefore  have  succeeded. 
Colonel  William  Kelso,  in  pursuance  of  the  power  given  to  him  by  that  exception,  executed  a 
deed,  dated  4th  April  1837,  whereby,  reciting  the  deed  of  entail,  he  says — "  I  have  resolved  to 
exercise  the  said  power  conferred  by  the  said  deed  of  entail  on  me,  as  one  of  the  descendants  of 
the  body  of  the  said  Captain  John  Kelso,  by  calling  my  said  sister  and  the  heirs  of  her  body 
first  to  the  succession  of  the  said  estate  of  Dankeith,  failing  heirs  of  my  own  body."  He 
accordingly  did  so ;  and  failing  heirs  of  his  own  body,  called  Eleanora  to  the  succession,  instead 
of  the  eldest  sister,  Mrs.  Martin. 

Colonel  William  Kelso  died  in  the  month  of  April  1844,  and  upon  his  death  Miss  Eleanora 
Kelso  obtained  infeftment,  claiming  to  be  the  heir  of  entail  by  virtue  of  the  original  entail, 
coupled  with  the  deed  which  had  been  executed  by  her  immediate  predecessor,  her  brother 
Colonel  William  Kelso.  And  in  order,  I  suppose,  to  make  her  title  more  secure,  she  raised  an 
action  of  declarator  in  the  Court  of  Session — Mrs.  Martin,  however,  being  out  of  the  country, 
and  therefore  not  defending  that  action.  That  action  of  declarator  was  raised,  and  a  decree  was 
nmde,  declaring  that  she  was  entitled,  in  the  mode  in  which  she  claimed  to  be  entitled.  She 
therefore  obtained  infeftment,  and  remained  in  possession  of  the  estate. 

So  matters  remained  until  the  year  1849;  and  on  the  14th  April  1849,  ^^^s  Eleanora  Kelso, 
never  having  married,  executed  a  deed,  whereby  she  took  upon  herself  to  exercise  the  same 
power  which  had  been  exercised  by  her  brother,  giving  the  estate  in  truth,  after  her  death,  to  one 
of  her  intermediate  sisters,  Mrs.  Utterson,  instead  of  Mrs.  Martin.  The  way  in  which  she  did 
it  was  not  by  a  mortis  causd  deed,  but  by  a  deed  taking  effect  immediately,  which  proceeds  in 
this  way — "Considering  that,  by  the  said  deed  of  entail,  power  is  inter  alia  given  to  the 
descendants  of  the  body  of  Captain  John  Kelso,  the  first  suDstitute  thereby  called  to  the  suc- 
cession of  the  said  estate  of  Dankeith,  so  often  as  their  apparent  or  presumptive  heirs  are  females, 
so  far  to  alter  the  destination  of  succession  therein  written  as  to  settle  the  estate  upon  a  younger 
daughter  in  preference  to  an  elder  daughter,  and  for  that  end  to  grant  such  deed  or  deeds  as 
shall  be  competent  of  the  law,  in  the  same  manner  as  an  unlimited  proprietor  might  do ;  and 
seeing  that  my  presumptive  heirs  of  entail  in  the  said  estate  of  Dankeith  are  my  sisters,  and  that 
from  the  favour  and  affection  I  bear  to  my  youngest  sister,  Mrs.  Mary  Susanna  Kelso  or  Utter- 
son,  and  other  good  causes  and  considerations,  I  have  resolved  to  exercise  the  said  power 
conferred  by  the  said  deed  of  entail  upon  me,  as  one  of  the  descendants  of  the  body  of  the  said 
Captain  John  Kelso,  by  calling  my  said  sister  and  the  heirs  of  her  body  first  to  the  succession  of 
the  said  estate  of  Dankeith  after  myself,  and  the  heirs  of  my  own  body."  And  therefore  she 
determined  to  "  convey,  alienate  and  dispone,  to  and  in  favour  of  myself  and  the  heirs  whatso- 
ever of  my  body,  whom  failing,  to  the  said  Mrs.  Mary  Susanna  Kelso  or  Utterson,  and  the  heirs 
whatsoever  of  her  body."  And  then  the  estate  is  to  go  according  to  the  other  entail  which  would 
have  existed,  if  she  had  not  executed  that  deed. 

About  a  year  after  the  execution  of  that  deed,  namely,  in  February  1850,  Mrs.  Martin,  who 
was  the  eldest  sister  of  Colonel  William  Kelso  and  of  Eleanora,  died,  leaving  the  pursuer,  her 
eldest  son  and  heir  at  law,  and  he  would  therefore  have  been  the  person  to  succeed,  if  the  entail 
had  remained  unaffected,  and  had  existed  in  the  same  way  as  it  was  at  its  original  creation. 
Very  soon  after  the  death  of  Mrs.  Martin,  namely,  in  March  1850,  Miss  Eleanora  Kelso,  together 
with  three  of  the  next  entitled  in  the  entail,  supposing  the  entail  to  have  been  regulated  by  the 
deed  which  she  had  executed,  proceeded,  according  to  the  directions  of  the  Statute  11  and  12 
Vict.  c.  36,  §  3,  to  disentail  the  estate.  As  the  heir  of  entail  in  possession,  she,  together  with 
the  three  next  entitled,  (which  is  the  number  required  by  that  section  of  the  act,)  proceeded,  by  a 
petition  to  the  Court  of  Session,  to  get  a  declaration  and  proper  order,  whereby  the  estate  tail 
should  be  put  an  end  to.  That  was  done,  and  it  was  Quite  regular,  if  she  was  the  heir  of  entail 
in  possession,  and  those  three  other  persons  were  the  three  next  in  succession,  which  they  would 
be,  if  she,  being  properly  the  heir  in  possession,  had  duly  executed  the  deed  which  she  did 
execute,  so  as  to  make  her  sister  Mrs.  Utterson  and  her  posterity  those  who  were  to  succeed 
next  after  her,  instead  of  Mrs.  Martin  and  her  posterity. 

Those  being  the  instruments  which  had  been  executed,  and  the  transactions  which  had  taken 
place,  the  original  action  of  reduction  in  this  case  was  raised  on  the  27th  May  1851  by  Mr. 
Martin,  the  eldest  son  of  the  eldest  sister,  Mrs.  Martin,  claiming  to  be  the  heir  entitled  under 
the  original  entail,  alleging  that  neither  the  deed  executed  by  Colonel  William  Kelso,  his  uncle, 
nor  that  executed  by  Miss  Eleanora  Kelso,  his  aunt,  had  deprived  him  of  his  right ;  and  upon 
certain  grounds  which  he  alleged,  he  claimed,  therefore,  to  have  a  decree  of  reduction  of  the 
deed  executed  by  Colonel  William  Kelso,  and  of  the  declarator  which  was  made  in  the  year  1844, 
immediately  following  the  death  of  Colonel  William  Kelso,  also  of  the  instrument  of  sasine  that 
followed  thereupon,  of  the  deed  of  disposition  that  was  made  by  Miss  Eleanora  Kelso  in  the 
year  1849,  and  of  the  proceedings  which  were  taken  under  Lord  Rutherfurd's  Act  for  the 
purpose  of  disentailing  the  estate. 

That  was  the  original  action.  When  that  action  came  on,  it  was  regiilarly  proceeded  with, 
and  there  was  an  interlocutor  by  the  Lord  Ordinary  which  led  the  parties  to  discover,  that  there 
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£  -was  one  point  which  had  not  been  sufficiently  raised,  namely,  the  question,  whether  or  not  the 

£  power,  which  was  contained  in  the  settlement  under  the  exception  to  alter  the  course  of  succes- 

^  sion,  where  otherwise  heirs  portioners  would  have  succeeded,  extended  to  the  case  of  collateral 

g  heirs  portioners,  or  only  to  daughters  strictly  so  called.    And  another  action  of  reduction  was 

r^  instituted  for  the  purpose  of  raising  that  question — whether  correctly  to  be  called  a  supplemental 

'  action  or  a  new  action,  I  do  not  think  it  is  necessary  at  all  to  inquire. 

g  Upon  those  two  actions  the  question  was  fully  raised.  •  They  were  considered  separately  by 

the  Court  of  Session,  and  the  Court  of  Session  eventually  came  to  the  conclusion,  that  the 

^  defender  was  altogether  to  be  assoilzied,  for  that  there  had  been  valid  proceedings,  whereby  the 

j_  course  of  succession  had  been  validly  altered,  and  that  by  the  proceeding  in  the  Court  of 

7  Session  under  Lord  Rutherfurd's  Act,  the  entail  had  been  effectually  barred. 

^  The  first  question  is  as  to  the  construction  of  this  exception  in  the  deed — does  that  exception 

^  extend  to  collateral  heirs  portioners,  or  only  to  lineal  heirs  portioners  ?    The  language  is  this — 

"  "  with  this  exception,  that  it  shall  be  lawful  to  the  said  Captain  John  Kelso  and  the  other 

descendants  of  his  body,"  (that  is  to  say,  it  shall  be  lawful  for  Colonel  William  Kelso,)  "so 

often  as  their  apparent  or  presumptive  heirs  are  females,"  (which  was  certainly  the  case,  for  the 

presumptive  or  apparent  heirs  were  his  four  sisters,)  "  so  far  to  alter  the  destination  of  succession 

above  written,  as  to  settle  the  estate  upon  a  younger  daughter  in  preference  to  an  elder  daughter, 

or  to  pass  by  such  daughters  altogether,  and  settle  the  estate  upon  the  presumptive  heir  male.*' 

The  question  is,  whether  or  not  that  was  a  power  to  Colonel  William  Kelso  to  settle  the  estate 

when  his  presumptive  heirs  were  four  sisters,  or  whether  it  was  a  power  confined  to  the  case  of 

his  having  four  apparent  or  expectant  heirs  being  his  own  daughters. 

The  conclusion  at  which  1  have  arrived  is  that,  at  which  the  Court  of  Session  ultimately 
arrived,  namely,  that  the  meaning  was,  that  this  power  was  to  extend  to  any  case  in  which  the 
apparent  or  presumptive  heirs  are  females.  I  come  to  that  conclusion  principally  because  those 
are  the  words  used,  and  because  the  exact  case  to  which  those  words  would  apply  has  happened. 
The  apparent  or  presumptive  heirs  of  Colonel  William  Kelso  were  females,  and  therefore  they 
came  strictly  within  the  case  in  which  the  power  was  to  arise.  The  expression  afterwards,  "so 
f.ir  to  alter-  the  destination  of  succession  above  written,  as  to  settle  the  estate  upon  a  younger 
daughter  in  preference  to  an  elder  daughter,"  I  think  may  well  be  taken  to  mean,  and  ought  to 
be  taken  to  mean,  that  whenever  the  heirs  portioners  are  females,  the  j>ower  to  alter  the  settle- 
ment is  to  operate  by  giving  preference  to  one  of  those  heirs  female  over  the  others,  those  heirs 
female  not  being  incorrectly  described  by  the  term  *  daughters,'  it  being  obvious  that  if  they  are 
heirs  portioners  female,  they  must  be  daughters  of  somebody.  The  expression  is  not  to  settle  it 
in  favour  of  his  daughter  or  daughters,  but  in  favour  of  *'«  daughter  or  daughters."  It  says  that 
he  is  to  be  at  liberty  so  to  settle  it,  whenever  the  presumptive  heirs  are  females.  Therefore,  I 
think  the  Court  of  Session  were  perfectly  right  in  coming  to  the  conclusion  which  they  did 
arrive  at,  though  not  unanimously,  that  there  was  a  power  of  altering  the  destination  in  the  mode 
pointed  out  by  the  original  deed  in  favour  of  sisters  as  well  as  in  favour  of  lineal  descendants, 
being  daughters. 

That  being  so,  the  next  question  is — what  was  the  power  that  was  conferred  by  this  exception  ? 
It  was  argued  that  the  only  power  that  was  conferred  was  to  give  a  life  interest  to  the  daughter 
or  sister,  as  it  might  be,  who  should  be  preferred.  The  expression  is,  "  and  may  settle  the  estate 
upon  a  younger  daughter  in  preference  to  an  elder  daughter,  or  pass  by  such  daughters  altogether, 
and  settle  the  estate  upon  the  presumptive  heir  male."  It  is  a  power  so  far  to  alter  the  destination 
as  to  settle  the  estate  upon  the  younger  in  preference  to  the  elder.  Now  it  is  said,  that  that  only 
means  to  settle  it  for  the  life  of  the  sister  or  daughter,  and  that,  subject  to  the  life  of  the  sister 
or  daughter,  (as  the  case  might  be,)  the  estate  was  to  go  just  as  it  would  have  gone  if  no  such 
alteration  had  been  made.  I  cannot  come  to  that  conclusion.  Upon  that  subject  all  the  Judges 
of  the  Court  of  Session  were  unanimous  in  their  opinion,  and  I  cannot  conceive  that  it  could  be  a 
reasonable  construction,  that  power  should  be  given  to  settle  the  estate  upon  a  daughter,  mean- 
ing that  the  daughter,  upon  whom  it  was  settled,  was  to  take  a  different  interest  from  the  daughter 
in  whose  place  she  came.  The  obvious  meaning  was  to  give  to  the  person  who  should  be  heir 
in  possession  the  power,  when  one  of  several  heirs  portioners  (the  eldest,  if  there  were  only 
sisters,)  would,  if  he  were  passive,  succeed,  of  saying,  that  one  of  the  other  heirs  portioners 
should  be  the  party  to  succeed  instead  of  the  heir  portioner,  to  whom  the  original  destination 
would  carry  it.  I  think  there  is  no  manner  of  doubt,  that  when  the  expression  is,  that  he  is  to 
be  at  liberty  to  settle  it  upon  a  younger  daughter,  the  meaning  is,  that  he  may  settle  it  upon  a 
younger  daughter  with  all  the  incidents  that  would  have  attached  to  the  estate  in  the  hands  of 
the  daughter  originally  entitled,  if  no  alteration  of  the  destination  had  been  made. 

The  next  question,  and,  perhaps,  the  most  important  question,  is  this — Did  the  power  arise 
when  the  heirs  were  females,  at  the  time  when  the  alteration  in  the  destination  was  made  by  the 
heir  of  entail  in  possession ;  or  was  it  only  to  arise  in  case  the  heirs  were  females  at  the  time 
when  the  succession  opened  ?  Now^  upon  that  point  there  was  a  difference  of  opinion  amongst 
the  Judges  below;  and,  undoubtedly,  a  very  able  opinion  was  given  by  one  of  the  Judges  in  the 
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Court  of  Session,  and  also  by  the  Lord  Ordinary,  in  favour  of  the  construction,  that  a  party,  to 

be  entitled  to  have  the  benefit  of  the  power  exercised  by  that  exception,  must  be  one  of  severa.1 

heirs  female,  the  heirs  being  all  females  at  the  time  that  the  succession  opened.     I  cannot  come 

to  that  conclusion,  although,  I  confess,  I  have  had  upon  that  part  of  the  case  some  doubt.      X 

think  this  was  a  power  which  could  not  have  been  meant  to  be  given  to  be  exercised  capriciously. 

The  meaning  must  have  been,  that  the  heir  of  entail  in  possession  should  exercise  his  best 

judgment  by  saying,  upon  which  of  the  several  heirs  portioners  it  was  most  expedient  that  the 

estate  should  devolve.     And  that  would  be  entirely  clefeated,  if  the  act  was  liable  to  come  to 

nought  by  the  accident  of  the  person  in  whose  favour  he  should  attempt  to  make  the  settlement 

being  defeated  by  one  of  the  co-heiresses,  the  elder  portioner,  dying  and  leaving  a  son  to  succeed, 

after  he  had  made  his  settlement  altering  the  destination.     There  is  nothing  in  the  language 

which  points  at  all,  of  necessity,  to  any  such  construction,  and  I  think  I  see  the  greatest  possible 

inconvenience  in  adopting  it.     The  language  is  quite  plain — ''  that  it  shall  be  lawful  to  the  said 

Captain  John  Kelso,  and  the  other  descendants  of  his  body,  so  often  as  their  apparent  or 

presumptive  heirs  are  females,  so  far  to  alter  the  destination  of  succession  above  written  as  to 

settle  the  estate  upon  a  younger  daughter,  in  preference  to  an  elder  daughter ; "  "  and  for  these 

ends  to  grant  such  deed  or  deeds  as  shall  be  competent  of  the  law,  in  the  same  manner  as  an 

unlimited  proprietor  might  do."    I  think  the  clear  meaning  of  that  was,  that  when  he  had  only 

daughters  or  sisters  who  were  to  succeed,  he  might  say,  that  it  shall  go  to  the  younger  instead  of 

the  elder  sister,  in  the  same  way  as  the  proprietor  in  fee  simple  might  have  done ;  and  that  no 

subsequent  alteration  of  those  heirs  portioners,  that  might  take  place  after  he  had  so  done,  could 

have  any  effect. 

The  question  is  not  at  all  embarrassed  by  the  consideration  pressed  in  the  argument,  that  this 
would  tend  to  defeat  the  entail,  because  the  person  executing  the  deed  might  himself  have  a  son 
or  daughter  who  would  be  the  person  coming  in  according  to  the  strict  line  of  entail.  That  is 
very  true ;  but  in  such  a  case  as  that,  you  want  no  reason  at  all,  because,  in  that  case,  there  is  no 
power  given,  for  the  power  only  is  so  far  to  alter  the  destination  and  succession  as  to  settle  the 
estate  upon  a  younger  daughter  in  preference  to  an  elder  daughter,  and  not  to  alter  the  succession 
so  as  to  settle  it  upon  a  younger  daughter  in  preference  to  the  heirs  male  of  his  own  body,  or 
the  heirs  general  of  his  own  body.  If  he  had  heirs  of  his  own  body,  no  doubt  the  whole  would 
fall  to  the  ground,  not  by  reason  of  any  necessity  of  considering  the  question,  whether  the  heirs 
were  heirs  portioners  at  the  time  of  the  death,  or  at  the  time  of  the  settlement,  but  because  the 
power  in  that  case  would  not  have  come  into  operation  at  all.  I  am,  therefore,  of  opinion,  that 
^  in  that  respect  also  the  Court  below  came  to  a  correct  conclusion. 

Then  it  was  said,  that  this  ought  not  to  have  been  done,  as  it  was  done,  by  a  deed  operating 
immediately,  but  only  by  a  mortis  causd  deed.  I  think  there  is  nothing  in  that  objection.  The 
deed  that  was  executed  by  Miss  Eleanora  Kelso,  though  not  a  mortis  causd  deed,  w^as  a  deed 
strictly  calculated  to  carry  into  effect  the  provisions  or  the  intention  of  the  original  settler,  for  it 
was  a  deed  whereby  she,  being  heir  of  entail  in  possession,  by  virtue  of  an  instrument  that  had 
been  executed  by  her  brother,  makes  this  estate  still  continue  to  her  and  the  heirs  of  her  body, 
just  as  it  would,  whether  it  was  a  mortis  causd  deed  or  a  deed  inter  vivos j  and  only,  on  failure 
of  heirs  of  her  body,  gives  it  over  to  the  second  daughter  instead  of  the  eldest.  The  form  of  the 
deed  appears  to  me  to  be  perfectly  unimportant ;  the  substance  was,  that  it  was  to  continue  to 
her  and  the  heirs  of  her  body,  if  she  had  heirs  of  her  body,  but  if  she  had  not,  then  there  was  the 
power  of  substituting  the  younger  sister  for  the  elder.  It  appears  to  me,  therefore,  upon  all  these 
grounds,  that  it  was  correctly  done. 

The  only  remaining  question  which  was  strongly  argued  upon  at  the  bar,  was  a  question  as  to 
Lord  Rutherfurd's  Act.    I  cannot  have  the  least  doubt,  that  the  meaning  of  the  act  was,  that,  when- 
ever there  was  an  heir  of  entail  in  possession,  and  that  heir  of  entail  had,  with  the  concurrence  of 
the  three  persons  next  entitled  to  succeed — I  am  speaking  of  old  entails,  with  regard  to  new  entails 
it  is  different,  but  with  respect  to  old  entails, — if  there  was  an  heir  of  entail  in  possession,  and 
there  were  three  other  persons  who,  rebus  sic  stantibus^  would  be  the  persons  next  entitled  to 
succeed,  and  they  concurred  in  taking  proper  proceedings  in  the  case,  the  entail  would  be  barred, 
just  as  it  might  have  been  by  a  recovery  in  this  country,  or  now  by  the  simpler  mode  that  prevails 
imder  a  recent  act  of  parliament.     That  was  done ;  and  the  circumstance  that,  afterwards,  other 
persons  may  come  in  esscy  whose  rights  as  heirs  of  entail  would  override  theirs,  is  unimportant. 
The  object  of  the  statute  evidently  was,  that  the  heir  of  entail  in  possession,  with  the  concurrence 
of  those  who,  at  the  time,  are  heirs  of  entail,  so  to  say,  in  expectancy,  may  have  the  power  of 
putting  an  end  to  the  entail,  the  inability  to  do  which,  as  we  may  well  know,  had  been  such  a 
scandal  upon  the  law  of  Scotland  for  a  very  long  time,  and  which  this  act  of  parliament  was 
introduced  to  remedy.     And  to  hold  that  this  remedy  would  not  apply  to  such  a  case,  because 
other  persons,  having  new  rights,  might  come  in  esse  afterwards,  would  be  entirely  to  defeat  the 
object  of  that  act. 
Upon  the  whole,  therefore,  the  opinion  at  which  I  have  arrived  is,  that  the  interlocutors  of  the 
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Court  below  were  entirely  correct;  and,  therefore,  the  coarse  I  shall  take  is,  to  move  your 
Lordships  that  the  appeal  be  dismissed. 

Lord  Wensleydale. — My  Lords,  I  entirely  concur  in  the  opinion  which  has  just  been  given 
l>y  my  noble  and  learned  friend.  The  first  appeal  in  these  cases  is  from  the  judgment  of  the 
Court  of  Session  on  the  supplemental  summons  of  reduction  of  the  deed  of  settlement  made  on 
4.th  April  1837  by  Colonel  William  Kelso.  And  the  question  is,  whether  that  settlement  was 
authorized  by  the  deed  of  entail  granted  by  Mrs.  Mary  M*Gill  or  Kelso  on  27th  April  1764. — 
(His  Lordship  then  quoted  the  material  parts  of  the  deed,  and  contmued.) — Two  questions  arise 
upon  that  deed  in  the  supplemental  summons.  The  first  and  most  important  is,  whether  the 
power  to  alter  applies  to  a  case,  where  the  apparent  or  presumptive  heirs  females  are  other  than 
daughters  of  the  heir  of  entail  in  possession  ?  The  second  is,  whether  the  clause  empowers  a 
substitution  of  the  younger  sister,  and  the  heirs  of  her  body,  for  the  elder,  and  the  heirs  of  her 
body,  or  is  confined  to  the  substitution  of  the  younger  sister  only  for  the  elder. 

The  first  question  depends  upon  the  construction  of  the  clause  in  question.  There  was  much 
argument,  whether  it  was  to  be  construed  strictly,  as  clauses  are  to  be  construed,  which  impose 
fetters,  or  liberaUy,  as  clauses  relaxing  the  fetters,  and  restoring  the  dominion  to  a  certain  extent 
over  the  estate. 

I  must  own  that  I  think,  that,  in  any  mode  of  construing  the  clause,  the  words  are  sufficiently 
clear.  The  power  arises  whenever  the  heirs  presumptive  or  apparent  happen  to  be  females.  If 
the  intention  had  been  to  confine  the  power  of  selecting  to  the  case  of  a  father  with  several 
daughters,  the  deed  would  have  so  expressed  it.  But  the  terms  are  very  explicit,  that  whenever 
the  presumptive  heirs  are  females,  be  they  sisters,  nieces,  or  daughters,  the  power  is  to  be  given. 
The  word  "  a  daughter,"  which  follows,  is  not  enough  to  restrict  the  use  of  the  word  "  heirs 
female,"  and  confine  it  to  the  case  of  daughters.  If  it  had  been  **his  daughter,**  it  might  have 
been  urged,  that  the  use  of  these  terms  restricted  and  limited  the  prior  expression  "heirs  female," 
and  confined  it  to  "heirs  female  being  daughters."  But  the  general  term  " a^daughter,"  which 
is  applicable  to  all  daughters,  does  not  qualify  the  previous  description  at  all. 

The  second  question  upon  the  construction  of  this  clause  may,  I  think,  be  easily  answered. 
The  power  to  settle  the  estate,  and  to  substitute  the  younger  for  the  elder,  clearly  authorizes 
placing  the  younger  in  the  like  position  as  the  elder,  so  that  the  right  of  succession  might  go  to 
the  heirs  of  her  body,  as  it  would  have  gone  to  those  of  the  elder,  if  she  had  taken  it  in  the 
prescribed  order  of  succession. 

I  am  therefore  of  opinion  that  Colonel  William  Kelso  was  authorized  by  the  clause  in  the 
deed  of  entail  to  prefer  one  of  his  sisters,  and  the  heirs  of  her  body,  to  the  others. 

Then  the  question  arises — ^was  the  deed  which  was  inter  vivos  and  not  mortis  causd^  an 
improper  form  of  exercising  this  power  ?  I  think  it  was  not  There  is  nothing  in  the  power 
so  to  limit  it  At  the  time  when  next  presumptive  heirs  are  females,  and  it  is  therefore  probable 
that  the  succession  would  devolve  on  the  eldest,  then  the  power  of  selection  is  to  be  executed 
without  waiting  for  the  last  moment  of  the  life  of  the  donee  of  the  power,  and  it  may  be  executed 
by  him  by  any  competent  deed,  in  the  same  manner  as  an  unlimited  proprietor  might  execute  it. 
It  may  clearly  be  done,  therefore,  by  a  deed  inter  vivos.  But  it  is  true  that  the  deed  will  not 
take  its  effect  upon  the  succession  until  the  succession  opens ;  and  if  then  it  turns  out,  that  there 
is  an  heir  prior  in  the  order  of  entail  to  those  who  were  apparent  female  heirs  at  the  time  of  the 
execution  of  the  power,  it  is  wholly  inoperative.  That  heir  is  not  displaced ;  for,  as  to  every 
other  heir  of  tailzie  than  the  females,  the  prohibitions  to  alter  the  course  of  succession  have  their 
full  effect.  Therefore,  if  Colonel  William  Kelso  had  issue,  who  would  be  prior  in  the  course  of 
succession  to  his  sisters,  the  deed  would  be  inoperative  altogether.  His  power  authorizes  him 
to  regulate  prospectively  the  succession  among  heirs  female  when  it  devolves  upon  them,  or  to 
substitute  a  presumptive  heir  male  of  the  body  of  Captain  Kelso  for  them ;  but  he  has  not  a 
power  finally  to  dispose  of  the  estate,  and  to  supersede  those  who  are  prior  in  the  order  of  entail. 
Whether  Colonel  William  Kelso  had  disposed  of  the  estate,  as  he  has  done,  failing  heirs  of  his 
own  body  or  not,  would  make  no  difference.     He  has  no  power  to  extinguish  their  rights. 

I  am  of  opinion,  therefore,  that  the  deed  of  4th  April  1837  was  a  legal  and  valid  deed^  and 
cannot  be  reduced. 

The  second  Question,  which  is  the  subject  of  the  second  appeal,  is — what  is  the  efTect  of 
the  disposition  oy  Miss  Eleanora  Kelso  of  14th  April  1849?  Is  that  deed  subject  to  reduction 
upon  any  of  the  grounds  alleged  ?  There  are  three  objections  urged  against  it.  Firsts  that 
Miss  Eleanora  Kelso  being  entitled  only  by  the  exercise  of  the  power  of  Colonel  William 
Kelso,  and  not  by  the  original  entail,  as  a  descendant  of  the  body  of  Captain  John  Kelso, 
could  not  herself  exercise  the  reserved  power  when  her  presumptive  heirs  were  females. 
This  objection  cannot  prevail.  It  is  clear  that  she  was  a  descendant  of  the  body  of  Captain 
John  Kelso,  and  entitled,  by  virtue  of  the  tailzie,  to  the  estate,  according  to  its  provisions 
including  the  provision  to  alter  the  succession.  This  objection,  indeed,  was  not  much  pressed 
at  your  Lordships'  bar. 
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The  second  objection  was,  that  this  deed  being  inter  vivosy  and  not  mortis  causd,  was  void. 
That  objection  has  already  been  answered. 

The  t/iird  objection  was,  that  in  substance  there  was  an  implied  condition,  that  the  succession 
should  be  in  the  same  or  in  a  similar  state  when  it  opened,  as  it  was  when  the  deed  was 
executed.  At  that  time  it  was  necessary,  that  there  should  be  two  or  more  presumptive  heirs 
female,  in  order  to  the  due  execution  of  the  power,  and  it  was  contended,  that  there  ought  equally 
to  be  two  or  more  when  the  succession  opened,  in  order  to  give  it  effect.  At  the  death  of  Miss 
Eleanora  Kelso  there  were  not  three  sisters  surviving.  The  elder  was  dead,  leaving  a  son,  and 
be  was  heir  in  tail,  and  would  be  entitled  at  that  time,  as  there  were  no  heirs  female,  and  the 
power,  therefore,  could  not  have  been  executed.  I  certainly  have  felt  the  same  doubt  upon  this 
point  which  embarrassed  some  of  the  Judges  of  the  Court  of  Session,  and  am  not  entirely  free 
from  it  at  this  moment.  But  I  think  we  ought  to  construe  the  words  of  the  power  according  to 
their  ordinary  and  grammatical  sense,  in  obedience  to  the  rule  now,  I  believe,  universally  adopted 
in  Westminster  Hall,  and  to  give  them  their  full  effect,  unless  that  construction  would  lead  to 
some  absurdity  or  inconsistency  with  the  meaning  of  the  instrument  to  be  collected  from  every 
part  of  it,  and  such  evidence  of  surrounding  facts  as  is  admissible  for  the  purpose  of  putting  the 
Court  in  the  situation  of  the  framer  of  the  instrument.  Adopting  this  course,  I  say,  that  a 
condition  which  is  clearly  not  expressed,  ought  not  to  be  implied,  viz.,  the  condition  that  more 
than  one  female  heir  should  exist  not  only  at  the  time  of  the  execution  of  the  deed,  but  also  at 
the  time  of  the  death  of  the  person  executing  the  power.  According  to  the  sound  rule  of 
construction,  I  think  I  have  no  right  to  impose  such  a  condition.  The  clause  in  the  original 
deed  of  entail  is  perfectly  reasonable  without  it.  It  gives  a  present  right  to  make  a  change 
which  shall  regulate  future  succession,  (adopting  the  language  of  the  Lord  Justice  Clerk,)  and  is 
itself  a  present  act,  final,  and  not  dependent  on  the  state  of  things  at  the  time  of  the  death  of 
the  grantee,  save  always  that  there  is  no  power  in  the  grantee  to  displace  any  heirs  entitled  in 
priority  to  the  heirs  female,  for  that  would  be  to  alter  the  succession  of  the  other  heirs  of  tailzie, 
which  is  expressly  forbidden. 

I  therefore  concur  in  advising  your  Lordships  to  affirm  the  judgment  of  the  Court  below ;  and 
I  entirely  agree  with  my  noble  and  learned  friend  as  to  the  effect  of  Lord  Rutherfurd's  Act. 

Afr,  Rolt, — As  regards  the  costs,  upon  one  or  other  of  the  points  we  raised,  we  had  four  of 
the  five  Judges  in  the  Court  below  with  us ;  and  if  the  form  had  been  strictly  pursued,  we  ought, 
in  reality,  to  have  been  respondents  rather  than  appellants.  In  fact,  we  have  assisted  the 
respondents  in  getting  a  good  title,  for  it  can  hardly  be  said  that  upon  such  a  decision  as  that 
the  title  would  have  been  a  very  satisfactory  title  without  the  decision  of  this  House.  I  submit, 
therefore,  that  we  should  be  free  from  costs. 

Attorney-General. — We  did  not  want  these  proceedings  in  order  to  get  a  good  title.  And  as 
for  the  judgment,  all  the  learned  Judges  were  against  the  appellants,  though  for  different  reasons. 
You  do  not  scan  the  reasons  which  are  given  for  a  judgment.  Your  Lordships  will  not  in  this 
manner  deal  with  the  costs  of  an  appeal,  when  the  decree  of  the  Court  below  is  affirmed. 

Lord  Chancellor. — I  think  the  losing  party  must  pay  the  costs. 

Lord  Wensleydale.— it  must  be  so,  I  think. 

Interlocutors  affirmed  with  costs. 
Appellants'   Agents,  Grahame,  Weems,  and  Grahame ;  John  Martin,  W.S. — Respondent^ 
Agents,  Richardson,  Loch,  and  Maclaurin;  Hunter,  Blair,  and  Cowan,  W.S. 


JUNE  5,  1857. 

The  Caledonian  Railway  Company,  Appellants,  v.  Lord  Belhaven  and 

Others,  Trustees  of  the  deceased  John  Wilson  of  Dundyvan,  Respondents. 

Railway — Disposition — Reserving  Mines  under  railway — Statute — Construction — B,,  the  owner  of 
lands  required  by  the  W.  Railway  Company,  conveyed  them  to  the  company ,  reserving  the  mines 
to  himself,  but  stipulating  that  the  company  should  liave  right  to  prevent  him  working  the  mines 
under  the  railway ,  till  proper  security  be  given  for  any  damage  that  might  be  occasioned.  The 
W.  Co.  was  incorporated  with  the  C,  Co, 

Held  (reversing  judgment).  That  the  C.  Co.  were  entitled  to  prevent  B.  working  the  mines  under 
the  line,  so  as  to  endanger  the  surface,^ 

1  S.  C.  3  Macq.  Ap.  56  :  29  Sc.  Jur.  380. 
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The  Wishaw  and  Coltness  Railway  was  projected  in  1829,  and^  according  to  the  original 
design,  it  was  projected  as  a  mineral  line,  to  be  worked  by  horse  power  or  by  stationary 
engines. 

The  projectors  of  the  line,  before  going  to  parliament,  obtained  from  a  considerable  number 
of  landed  proprietors  leave  to  traverse  the  surface  of  their  lands  gratis^  and,  among  the  rest, 
Lord  Belhaven  agreed  to  allow  the  line  to  pass  through  certain  portions  of  his  estate  of  Wishaw 
"without    any  compensation.      The  late   Mr.   Wilson  of    Dundyvan  was  bis  tenant  of   the 
minerals  in  the  land,  lying  under  and  about  the  line  of  railway.  In  1829  the  act  10  Geo.  iv.  cap. 
1 10,  was  passed,  authorizing  the  construction  of  the  Wishaw  and  Coltness  Railway.     The  14th 
section  of  the  statute  provided  as  follows  : — "  But  provided  always,  that  notwithstanding  of  any- 
thing herein  contained,  it  shall  be  lawful  and  competent  to  any  proprietor  or  proprietors  whose 
lands  are  hereby  authorized  to  be  taken,  to  reserve  and  except  from  the  bargain  or  sale  to  the 
said  company,  the  whole  minerals  in  the  said  lands,  for  and  to  his  or  her  own  proper  use  and 
l^ehoof ;  and  the  said  company  shall  have  no  right  of  property  of  or  in  such  minerals  which  any 
proprietor  or  proprietors  may  desire  to  be  reserved  as  aforesaid:     But  provided  always,  never- 
theless, that  it  shall  on  no  account  be  lawful  to,  or  in  the  power  of,  any  such  proprietor,  to  work, 
-win,  or  away  take,  any  of  the  said  minerals  without  giving  previous  good  and  sufficient  security 
to  the  said  company  for  all  damages,  intermption  of  traffic,  and  other  injury  which  may  thence 
in  any  way  result  to  the  said  undertaking  or  the  said  company ;  and  in  the  event  of  the  said  com- 
pany and  any  such  proprietor  not  agreeing  in  regard  to  the  extent  or  sufficiency  of  such  security, 
then  the  Judge  Ordinary  of  the  bounds  shall  regulate  and  determine  thereupon  as  to  him  shall 
appear  just.*' 

By  the  ist  Vict.  cap.  100,  the  time  for  completing  the  railway  was  further  enlarged.  And  on 
the  loth  of  May  1841  the  4th  Vict.  cap.  11,  was  passed,  whereby  the  railway  company  were 
enabled  to  raise  a  further  sum  of  money  for  the  purposes  of  the  railway.  By  these  statutes  the 
various  provisions  of  the  original  statute  of  incorporation  were  generally  continued.  The  line 
was  then  constructed  and  opened,  but  no  price  was  paid  to  Lord  Belhaven,  who  executed  a 
conveyance  in  1842  in  favour  of  the  company.  This  conveyance  contained  17  acres,  and  the 
mines  were  reserved  to  the  disponer,  agreeably  to  the  company's  act  of  parliament  (§  14). 

The  Wishaw  Company  was  incorporated  with  the  Caledonian  R.  Co.,  and  the  latter  company, 
on  receiving  notice  of  Lord  Belhaven*  s  intention  to  work  the  mines  within  40  yards  of  the  railway, 
applied  for  an  interdict  to  prohibit  him.     The  Court  of  Session  refused  the  interdict. 

The  railway  company  appealed,  and  pleaded  in  ihtir  printed  case — i.  The  rights  and  obliga- 
tions of  parties,  as  fixed  by  the  Statute  1829  and  the  disposition  of  1842,  are  inconsistent  with 
the  interlocutor  appealed  from.  According  to  a  sound  view  of  these  rights  and  obligations,  the 
appellants  were  entitled  to  be  secured  against  all  damages,  interruption  of  traffic,  and  other  injury 
to  arise  from  the  working  of  minerals  under  the  lands  belonging  to  the  company,  before  the 
respondents  should  proceed  to  work,  win,  or  away  take  any  of  the  minerals  ;  and  the  respond- 
ents were  bound,  before  commencing  operations  on  these  minerals,  to  find  caution  to  indemnify 
the  appellants  against  the  consequences  of  these  operations.  The  respondents  having  failed  in 
implementing  this  obligation,  interdict  should  have  been  granted  against  them  as  craved.  Reg. 
v.  Leeds  and  Selby  R,  Co.  3  A.  &  E.  683  ;  Harris  v.  Ryding,  5  M.  &  W.  60 ;  Bell's  Prin.  §  965  ; 
ibid,  §  970.  2.  The  original  rights  and  obligations  of  parties  touching  the  minerals  under  and 
near  the  line,  are  not  affected  by  the  statutes,  special  or  general,  passed  subsequent  to  1842.  3. 
Neither  the  contract,  nor  the  rights  and  obligations  under  the  contract,  are  rescinded  or  altered 
by  reason  of  the  increase  of  traffic  on  the  line. 

The  respondents  in  their  printed  case  maintained—i.  That  their  right  to  work  the  coal  and 
minerals  was  no  longer  regulated  by  the  14th  section  of  10  Geo.  iv.  c.  107,  w/tick  had  been 
repealed^  but  bv  the  clauses  relative  to  the  "  working  of  mines  "  in  the  Railway  Clauses  (Scot- 
land) Act  ( 1 845),  which  forms  part  of  the  act  of  incorporation  of  the^appellants,  the  Caledonian  Rail- 
way Company,  and  also  part  of  the  Purchase  Act  (1849)  amalgamating  the  Wishaw  and  Coltness 
Railway  with  the  Caledonian  Railway.  2.  The  conveyance  m  1842,  by  which  Lord  Belhaven 
made  a  gift  of  his  ground  to  the  appellants,  reserving  his  whole  minerals,  with  a  statutory  power  of 
working  them,  could  not  receive  more  extended  application  than  the  act  (1829)  under  the  terms, 
and  in  respect  of  which,  it  was  granted.  Besides,  the  conveyance  was  neither  calculated  nor 
intended  to  prevent  the  General  Railway  Act  (1845)  from  applying  to  the  portion  of  the  line 
which  was  formed  on  the  lands  contained  in  said  conveyance.  3.  Even  if  the  respondents* 
preceding  pleas  were  overruled,  the  reserved  power  of  working  the  minerals  was  no  longer 
applicable  to  the  circumstances  of  the  case,  which  had  been  essentially  altered ;  and  as  that 
alteration  had  been  caused  by  the  appellants,  for  their  own  benefit,  and  to  the  great  prejudice  of 
the  respondents'  power  of  working  their  reserved  minerals,  in  terms  of  the  said  mining  clause 
(1829),  the  appellants  could  no  longer  insist  on  enforcing  the  mining  clause  against  the 
respondents,  either  by  interdict  or  otherwise. 

^Vr  /^  Kelly  Q.C.,  and  Roll  Q.C.,  for  the  appellants. — The  judgment  of  the  Court  below  was 
wrong.     It  is  well  settled,  that,  if  1  have  the  fee  of  lands,  and  sell  the  surface  thereof  for  a 
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specific  purpose,  as,  for  example,  to  construct  a  railway  or  build  a  house  upon  it,  even  though  I 
reserve  the  minerals,  I  cannot  work  these  so  as  to  endanger  the  surface  and  defeat  the  purpose 
for  which  the  surface  was  sold. — Harris  v.  Ryding^  5  M.  &  W.  60 ;  Humphries  v.  Brogden^  12 
Q.  B.  739  ;  Roberts  v.  Haines^  6  E.  &  B.  643.  That  view  was  confirmed  last  session  by  this 
House  in  Sprofs  case,  ante^  p.  633  ;  2  Macq.  Ap.  449 ;  28  Sc.  Jur.  486,  which  Vas  exactly  the 
same  as  this  case.  There  the  original  railway  act  gave  power  to  the  landowner  to  reserve  his 
mines,  and  provided,  that  he  should  not  work  them  without  finding  caution  ;  so  it  was  here. 
There  the  conveyance  was  for  valuable  consideration  ;  here  it  was  not ; — but  that  point  was 
immaterial.  There  the  form  of  action  was  a  declarator ;  here  it  was  an  interdict ;  but  that  also 
was  immaterial.  There,  as  here,  the  original  railway  was  intended  to  be  a  mere  tramroad,  and 
it  was  held,  that  the  subsequent  conversion  of  it  into  a  railway  for  locomotives  did  not  alter  the 
relative  position  of  the  parties.  The  General  Railways  Clauses  Act  did  not  apply  to  such  a  case, 
for  the  conveyance  conclusively  fixed  the  contract  between  the  parties,  and  the  subsequent 
statute  could  not,  without  express  words,  displace  these  relations.  If  it  be  said  the  landowner  is 
injuriously  affected,  inasmuch  as  he  cannot  now  work  his  mines,  that  should  have  been  con- 
sidered by  him  at  first  when  he  made  his  claim  for  compensation,  or  might  have  made  it,  for 
every  kind  of  damage,  however  remote  or  contingent. — R,  v.  Leeds  and  Selby  R.  CV?.  3  A.  &  E. 
683. 

Attorney-General  (Bethell),  and  Lord  Advocate  (Moncreiflf),  for  the  respondents. — The  Court 
below  was  right.  The  present  case  is  not  concluded  by  Sprofs,  This  was  an  application  for 
an  interdict  to  prevent  a  party  doing  something,  until  a  sum  of  money  was  found  for  security 
against  damage  to  be  done.  It  is  incompetent  for  any  court  of  equity  to  entertain  such  an 
application.  It  amounts  to  this — that  if  Lord  Belhaven  were  to  g^ve  security  against  any  damage 
to  be  done,  the  company  will  allow  him  to  work  his  mines ;  but  the  company  would  be  indictable 
for  a  misdemeanour,  or  some  similar  process,  if  they  allowed  such  a  thing,  as  it  would  endanger 
the  lives  of  the  passengers.  This  was  not  a  case  for  an  interdict  at  all.  The  original  Gamkirk 
Railway  Act,  which  might  have  authorized  an  interdict,  is  repealed.  The  contract  founded  on 
it,  therefore,  falls  to  the  ground.  The  old  railway  company  were  amalgamated  with  the  present 
appellants,  and  the  General  Railways  Clauses  Act  is  incorporated  in  the  Caledonian  Act,  and 
governs  the  present  parties.  All  the  contracts  made  by  the  Wishaw  Company  were  transferred 
to  the  Caledonian  Company,  and  hence  are  to  be  treated  as  if  originally  made  under  the  General 
Railways  Clauses  Act.  Both  acts  cannot  stand  together.  In  Sprofs  case  everything  turned  on 
the  doctrine  that  you  cannot  derogate  from  your  own  grant.  Here  Lord  Belhaven's  obligation 
was  not  to  abstain  from  working  his  mines,  but  only  to  pay  for  any  damage  that  may  be  done. 
Sprot's  obligation  was  different. 

Kelly ^  in  reply,  was  stopped. 

Lord  Chancellor  Cranworth. — My  Lords,  I  should  feel  extremely  reluctant  at  any  time, 
upon  an  appeal  from  the  Court  of  Session  in  Scotland,  to  ask  your  Lordships  to  pronounce  a  decision 
favourable  to  that  appeal,  so  far  as  to  reverse  the  decision  which  had  been  given  by  those  very 
learned  Judges,  without  hearing  the  case  fully  out,  even  although  I  might  have  formed  a  very 
strong  opinion  in  the  progress  of  the  argument,  that  the  judgment  of  the  Court  below  could  not 
be  sustamed.  And,  unquestionably,  I  should  not  have  taken  that  course  in  this  case,  were  it  not 
that  I  feel  perfectly  satisfied,  that  that  which  I  am  now  about  to  ask  your  Lordships  to  do  is,  in 
truth,  that  which  the  Court  of  Session  would  itself  now  do,  if  this  case  were  argu&d  before  it  in 
1857,  which  is  substantially  identical  with  the  case  that  was  argued  in  1856.  In  that  case,  the 
matter  having  been  very  fully  considered,  the  decision  of  this  House  ultimately,  after  great 
deliberation,  was,  that  the  Court  of  Session  had  come  to  an  erroneous  view  as  to  the  rights  of  the 
parties  in  reference  to  the  Gamkirk  Railway,  which  had  become  incorporated  with  the  Caledonian 
Railway,  and  your  Lordships  gave  judgment  accordingly,  and  upon  principles  which,  as  I  shall 
presently  point  out  to  your  Lordships,  must  govern  the  present  case. 

The  present  appeal  was  an  appeal  which  must  have  been  presented  long  before  the  decision 
by  your  Lordships*  House,  in  the  last  session.  It  has  been  stated  at  the  bar,  that  since  that 
decision  has  been  pronounced  it  has  been  acted  upon  by  the  Court  of  Session,  not  only  in  the 
case  itself,  where,  of  course,  the  Court  of  Session  would  act  upon  it,  but  in  some  other  cases  of  a 
similar  nature.  Whether  that  is  so  or  not  I  do  not  know ;  but  unless  this  case  can  be  distin- 
guished from  the  case  in  the  last  session  which  your  Lordships  have  abready  decided,  it  must  of 
course  be  governed  by  it.  It  has,  however,  been  attempted  to  distinguish  the  two  cases.  Let 
us  see  what  the  distinction  attempted  to  be  made  is. 

In  the  case  in  the  last^session,  Mr.  Sprot,  the  proprietor'of  certain  lands  adjoining  the  Gamkirk 
Railway,  which  had  been  constructed  under  an  act  of  parliament  which  was  passed  in  the  year 
1826,  had  sold  to  that  railway  company  in  1834  certain  lands  over  which  the  railway  was  to  run. 
He  sold  the  lands  to  them  upon  the  terms  usual  in  making  a  railway,  and  he  reserved  to  himself 
the  right  to  the  mines  under  the  railway  ;  and  he  reserved  or  retained  to  himself  all  the  rights 
which  under  the  i  ith  section  of  the  act  constituting  the  railway,  any  person  reserving  the  mines, 
but  selling  the  lands,  was  entitled  to  stipulate  for,  but  subject  to  the  condition,  that  no  mines 
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should  be  worked  until  sufficient  security  had  been  given  to  the  railway  company  for  any  damage 
-which  that  working  might  occasion.  Therefore,  after  the  passing  of  the  original  act,  and  the 
conveyance  of  the  land  by  Mr.  Sprot,  the  case  stood  thus  :  The  railway  was  in  the  course  of 
construction.  Mr.  Sprot  had  conveyed  to  the  company  surface  lands,  which  they  would  want 
for  the  making  of  the  railway,  reserving  the  right  to  the  mines.  The  Gamkirk  Railway,  which 
was  a  small  railway,  was  completed,  and  it  was  afterwards  amalgamated  with  the  Caledonian 
Railway.  Mr.  Sprot,  after  the  amalgamation  of  this  railway  with  the  Caledonian  Railway, 
proceeded  to  work  the  mines.  It  appeared  to  the  railway  company,  that  either  from  the  nature 
of  the  soil,  or  from  some  other  cause,  the  mines  could  not  be  worked  without  danger  to  the  rail- 
way, and  they  therefore  objected  to  Mr.  Sprot  working  them.  Some  lidgation  or  altercation 
took  place,  and  eventually  Mr.  Sprot  raised  an  action  of  declarator  in  the  Court  of  Session, 
seeking  to  have  it  declared  that  he  had  a  right  to  work  the  mines,  whatever  might  be  the  conse- 
quence to  the  railway  company,  without  giving  them  any  security  against  the  damage  that  might 
be  occasioned,  because,  as  he  alleged,  by  the  General  Railway  Act  provisions  were  made  enabling 
the  owner  of  mines  adjoining  railways  to  work  those  mines,  unless,  subject  to  the  stipulations  of 
the  act,  the  company  should  choose  to  purchase  them.  That  question  was  elaborately  argued,  and 
the  Lord  Ordinary  decided  against  the  right  of  Mr.  Sprot,  and  in  favour  of  the  company.  The 
Court  of  Session,  upon  the  case  being  brought  before  them  on  a  reclaiming  note,  took  a  different 
view,  and  they  decided  that  the  stipulations  of  the  contract  entered  into  between  the  parties  were 
at  an  end,  and  that  Mr.  Sprot  had  a  right  under  the  provisions  of  the  General  Act  to  work  the 
mines,  just  as  he  would  have  had  if  there  had  been  no  such  stipulation,  and  that  all  that  regulated 
his  right  or  the  rights  of  the  railway  company  was  the  General  Act. 

That  question  was  very  elaborately  argued  in  your  Lordships'  House,  and  the  conclusion  at 
which  your  Lordships  ultimately  arrived  was  this  :  that  from  the  moment  Mr.  Sprot  had  con- 
veyed his' lands  to  the  railway  company  in  1834,  the  date  of  his  conveyance,  with  the  stipulations 
which  had  been  referred  to,  the  rights  of  the  parties  were  these : — The  company  had  a  right  to 
make  their  railway  over  the  lands,  the  surface  of  which  they  had  purchased  ;  and  they  had  a 
right  to  have  in  the  line  of  the  railway  all  the  subjacent  and  adjacent  lateral  support  which  was 
necessary  to  keep  their  railway  in  a  proper  working  state  ;  and  no  mines  could  be  worked  until 
proper  security  had  been  given  by  the  person  working  them  for  compensating  any  damage  that 
might  be  occasioned.  Those  were  the  respective  rights  of  the  different  parties  in  1834-  Your 
Lordships  further  came  to  the  conclusion,  that  those  rights  were  not  altered  by  the  subsequent 
conveyance  by  the  smaller  railway  company,  the  Gamkirk  Railway  Company,  under  the  pro- 
visions of  the  act  of  parliament,  to  the  larger  railway  company,  the  Caledonian  Railway  Cpm- 
pany ;  that  the  Caledonian  Railway  Company  took  all  the  rights  that  the  Gamkirk  Railway 
Company  had  acquired,  but  that  they  took  no  more ;  and  that  Mr.  Sprot  could  maintain  as 
against  the  Caledonian  Railway  Company  all  the  rights,  but  no  other  than  those,  which  he  had 
as  against  the  Gamkirk  Railway  Company.  What  was  the  consequence  of  that  ?  The  conse- 
quence was,  that  Mr.  Sprot  could  not  have  it  declared,  that  he  was  entided  to  work  the  mines, 
unless  he  did  that  which  was  expressly  and  impliedly  stipulated  for  in  the  contract  of  sale, 
namely,  leave  proper  supports  for  the  railway,  and  also  not  work  the  mines,  until  he  had  given 
sufficient  security  against  any  damage  that  might  be  occasioned. 

It  was  agreed  then,  as  it  has  been  agreed  now,  that  that  was  against  the  provisions  of  the 
General  Railway  Act.  That  question  was  very  much  considered  by  your  Lordships,  and  the 
conclusion  at  which  your  Lordships  arrived  was,  that  the  right  of  the  company  was  not  interfered 
with  by  the  General  Act.  In  truth,  where  the  General  Act  stipulates  for  the  right  of  the  mine- 
owner,  it  means  the  mineowner  not  subject  to  any  previous  contract  which  interferes  with  his 
rights.  In  Mr.  Sprot' s  case  there  was  a  previous  right  on  the  part  of  the  company  to  have 
proper  support  for  their  line  of  railway,  and  there  was  a  right  in  the  company  to  have 
the  mines  not  worked  at  all,  until  proper  security  had  been  given  by  the  party  working  them. 
Your  Lordships  held,  that  that  right,  which  had  originally  existed  in  the  Garnkirk  Railway  Com- 
pany, was  transferred  to  the  Caledonian  Railway  Company,  and  consequently,  that  whatever 
rights  were  given  by  the  General  Act  as  to  working  mines  under  a  railway,  that  must  be  taken 
as  applying  to  mineowners  not  subject  to  any  restriction,  but  that  to  mineowners  who  were  sub- 
ject to  any  restriction  by  previous  contract,  these  stipulations,  in  point  of  fact,  did  not  in  terms 
apply,  and  were  not  intended  to  apply. 

If  this  were  not  so,  conceive  to  what  extreme  injustice  the  doctrine  contended  for  by  the 
respondent  might  give  rise.  Suppose  a  railway  company,  purchasing  land  from  a  party  where 
there  are  mines  underneath,  chooses,  for  the  benefit  of  the  company,  to  noake  a  stipulation  in  the 
contract  of  sale  that  none  of  the  mines  for  a  certain  distance  to  the  east  of  the  line,  or  to  the 
west  of  the  line,  should  be  worked.  If  there  were  such  a  contract  entered  into — and  for  entering 
into  such  a  contract  there  might  be  very  good  reason — could  it  be  contended,  that,  under  the 
General  Railway  Act,  which  says  that  every  mineowner  may  work  the  mines,  the  party  entering 
into  that  contract  with  the  railway  company  would  be  at  liberty  to  get  rid  of  the  contract  ?  Or 
suppose  the  contract  entered  into  had  been,  that  the  mines  snould  not  be  worked  till  a  certain 
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length  of  time,  say  five  or  ten  years  after  the  railway  had  been  completed,  which  might  be  a  very 
reasonable  stipulation  for  a  railway  company  to  make,  could  it  be  contended,  that  because  the 
language  of  the  act  is,  that  every  mineowner  may  work  the  mines,  that  stipulation  could  be  got 
rid  of?  These  are  illustrations  which  occur  to  one  at  the  moment,  and  I  can  conceive  of  50 
other  stipulations  of  the  same  kind,  which  might  be  made  by  railway  companies  purchasing  land 
with  parties  of  whom  they  purchased  it,  and  most  reasonably  made  for  the  benefit  of  the  railway 
company. 

It  seems  to  me  now,  as  it  did  in  considermg  the  case  in  1856,  that  it  would  be  impossible  to 
suppose  that  it  could  be  meant,  that  the  General  Act  should  interfere  with  the  contracts  that  had 
been  previously  entered  into.  There  is  nothing  in  the  act  of  parliament  to  lead  us  to  think,  that 
it  at  all  means  that ;  and  according  to  the  true  construction  of  the  act,  it  applies  only  to  owners 
of  mines  unfettered  by  anything  which  interferes  with  their  general  rights  as  owners. 

That  was  the  case  of  Mr.  Sprot  Your  Lordships  there  held  that  the  Lord  Ordinary  was  right ; 
that,  notwithstanding  the  provisions  of  the  General  Act,  the  previous  conditions  still  continued 
which  attached  upon  mines  in  the  hands  of  the  mineowners,  viz.,  the  express  condition  requiring 
the  provisions  of  the  i  ith  section  of  the  act  to  be  complied  with  before  any  working  of  the  mines 
could  take  place,  and  the  implied  condition  existing  for  the  protection  of  the  public,  that  proper 
supports  should  be  given  to  the  railway.  That  was  what  was  decided  then,  and  I  have  in  vain 
endeavoured  to  find  any  distinction  in  the  present  case. 

In  this  case.  Lord  Belhaven,  the  owner  of  the  land,  conveyed  the  land  to  the  Wishaw  and 
Coltness  Railway  Company  in  1842,  and  the  company  stipulated,  that  they  should  have  the  right  to 
prevent  Lord  Belhaven,  or  any  other  persons  claiming  under  him,  from  working  the  mines  under 
the  railway,  until  proper  security  had  been  given  for  any  damage  that  might  be  occasioned. 
That  was  an  express  stipulation  between  Lord  Belhaven  and  the  railway  company.  Those  rights 
were  therefore  absolutely  vested  in  the  Wishaw  and  Coltness  Railway  Company,  immediately 
after  the  execution  by  Lord  Belhaven  of  the  conveyance  in  1842.  Afterwards,  in  the  year  1849, 
the  act  of  parliament  passed,  whereby  that  company,  with  which  Lord  Belhaven  had  contracted, 
was  incorporated  with  the  Caledonian  Railway  Company.  The  Caledonian  Railway  Company 
thereupon  became  entided  to  the  same  rights  as  had  previously  been  possessed  by  the  smaller 
company,  the  Wishaw  and  Coltness  Railway  Company,  with  which  Lord  Belhaven  has  contracted. 
Those  rights,  therefore,  remained  exactly  the  same,  except  that  the  parties  to  them  were  Lord 
Belhaven  and  the  Caledonian  Railway  Company,  instead  of  Lord  Belhaven  and  the  Wishaw  and 
Coltness  Railway  Company. 

It  was  argued,  indeed,  that  there  was  found  in  the  statute,  under  which  the  transfer  took  place 
of  the  Wishaw  Railway  to  the  Caledonian  Railway  Company,  a  stipulation  not  found  in  the 
Gamkirk  Act.  I  doubt  whether  there  is  not,  in  substance,  exacdy  the  same  provision  in  the 
Gamkirk  Act  that  there  is  in  the  Wishaw  Act ;  but  whether  that  be  so  or  not,  I  do  not  think  it 
is  in  the  slightest  degree  material.  The  stipulation  is  this.  In  the  Wishaw  Act  it  is  found  in 
the  2 1  St  section — "That  so  much  of  the  acts  relating  to  the  Wishaw  and  Coltness  Railway  as  is 
inconsistent  with  this  act,  or  with  the  provisions  of  the  Caledonian  Railway  Act  (1845),  and  the 
acts  therewith  incorporated,  as  appended  to  this  act,  shall  be,  and  the  same  is  hereby  repealed." 
And  then  it  is  said  that  this  stipulation  as  to  requiring  security  before  working  the  mines  is 
inconsistent  with  the  act  of  1849,  ^hich  incorporates  the  act  of  1845,  because  their  powers  were 
given  to  work  mines  without  insisting  upon  that  stipulation.  My  Lords,  that  argument  is 
founded  upon  an  entire  fallacy.  The  right  of  the  Wishaw  Company,  as  the  original  contractors 
of  the  Caledonian  Railway  Company,  as  their  purchasers,  depends  now,  not  upon  the  provisions 
of  the  act  of  parliament,  but  upon  the  contract  entered  into  between  the  Wishaw  and  Coltness 
Railway  company  and  Lord  Belhaven  in  1842.  There  is  no  doubt  that  the  contract  was  entered 
into  with  reference  to  a  prior  act.  Even  if  we  take  it,  that  that  prior  act  is  entirely  removed, 
does  that  signify?  The  contract  is  entered  into  with  reference  to  the  state  of  things  existing 
under  the  prior  act.  Under  that  contract  so  entered  into,  certain  rights  were  acauired,  and  when 
it  is  said  tnat  the  prior  act  is  repealed,  that  does  not  repeal  the  contract  entered  into  under  that 
prior  act,  but  the  rights  so  acquired  remain  the  same  as  they  were. 

Then  it  was  argued  that  this  was  altogether  inconsistent  with  the  General  Act,  and  the  rights 
that  the  parties  acquired  under  it  I  do  not  see  that.  The  stipulation  which  the  company  made 
to  restrain  Lord  Belhaven  from  working  the  mines  until  he  has  given  them  certain  security,  is 
not  at  all  inconsistent  with  the  rights  given  to  him  as  a  landowner  under  the  General  Act.  It  is 
an  additional  right.  Lord  Belhaven  is  restrained  by  his  contract  from  working  the  mines 
without  giving  certain  security ;  but,  subject  to  his  doing  that  which  he  has  contracted  to 
do,  his  rights  under  the  General  Act  remain  untouched. 

Now,  I  can  only  say  that  I  have  sought  in  vain  to  find  any  distinction  between  this  case  and 
that  decided  by  your  Lordships  in  the  last  session.  It  appears  tome  that  the  only  distinction  is, 
that  the  parties  are  reversed.  In  the  other  case  the  landowner  was  the  party  moving  as  plain- 
tiff, and  the  railway  company  were  the  defendants.  In  this  case  it  is  the  railway  company  who 
are  moving  as  plaintiffs^  and  the  landowner  is  the.defendant ;  but  there  is  no  substantial  oistinctiQii 
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between  them.  Even  if  I  had  doubted,  which  I  confess  I  do  not,  the  propriety  of  the  decision 
which  your  Lordships  arrived  at  after  an  elaborate  argument,  it  is  infinitely  more  important  to 
the  public,  that  your  Lordships*  decisions  should  be  considered  as  final,  and  be  final,  than  that 
they  should  always  be  abstractly  right.  Therefore,  even  if  I  had  doubted  the  propriety  of  that 
decision,  which  I  do  not,  I  should  have  advised  your  Lordships  to  adhere  to  it,  being  unable  to 
discover  any  substantial  difference  between  the  two  cases. 

For  the  reasons  which  I  have  stated,  1  move  your  Lordships  that  the  interlocutors  of  the 
Court  below  be  reversed,  and  that  the  case  be  remitted  to  the  Court  of  Session,  with  a  declara- 
tion as  to  the  interlocutor  which  they  ought  to  pronounce. 

Lord  Wensleydale. — My  Lords,  I  concur  entirely  in  the  motion  of  my  noble  and  learned 
friend,  and  should  recommend  your  Lordships  to  accede  to  it  I  take  it  that  the  only  question 
in  this  case  is,  whether  any  substantial  distinction  can  be  made  between  this  case  and  the  case 
of  The  Caledonian  Railway  Company  v.  Sprot;  for  it  is,  doubtless,  of  the  utmost  importance,  that 
your  Lordships  should  uphold  the  rule  that  decisions  right  in  law  should  always  be  implicitly 
followed.  According  to  the  view  I  take,  there  is  no  substantial  distinction  whatever  between 
this  case  of  Lord  Belhaven  and  the  case  of  Sprot.  The  contract  entered  into  between  Sprot 
and  the  Garnkirk  Railway  Company  was  in  terms,  as  nearly  as  could  be,  corresponding  with  the 
contract  which  was  entered  into  between  Lord  Belhaven  and  the  Wishaw  and  Coltness  Railway 
Company.  It  was  an  agreement  on  his  part  to  convey  "  all  right,  title,  and  interest,  in  and  to 
the  land,  and  every  part  thereof,  to  hold  to  the  said  company  of  proprietors,  and  their 
successors,  for  ever,  by  virtue,  and  to  the  true  intent  and  meaning,  of  the  foresaid  acts 
incorporating  said  company : "  "  But  declaring,  that  I  shall  have  full  power  to  take  into 
my  own  hands  the  slopes  or  banks  on  that  portion  of  the  line  betwixt  the  parish  road 
and  the  crossing  of  the  Cumbernauld  road,  at  or  near  Stepps,  for  the  purpose  of  fencing 
or  otherwise,  under  such  conditions  always  as  shall  not  interfere  with  the  due  and  regular 
operations  of  the  said  railway."  Then  it  goes  on  to  reserve  to  Mr.  Sprot,  his  "heirs  and 
successors,  the  whole  mines  and  minerals,  of  whatsoever  description,  within  the  said  lands 
hereby  conveyed,  and  full  power  and  liberty  to  us,  or  any  person  or  persons  authorized  by  us, 
to  search  for,  work,  win,  and  carry  away  the  same,  and  to  make  aqueducts,  levels,  drains, 
roads,  and  others  necessary  for  all  or  any  of  these  purposes ;  but  subject  always  to  the 
provisions  and  conditions  of  the  said  acts  of  parliament  in  relation  to  the  working  of  minerals, 
for  the  protection  and  security  of  the  said  company,  and  the  said  railway  and  works,  and  traffic 
thereto.*'  That  is  a  reference  to  the  particular  act  under  which  the  railway  was  made,  and  there 
is  an  express  reservation  to  Mr.  Sprot  of  the  right  to  work  the  mines,  subject  to  all  the 
provisions  and  conditions  of  the  said  acts  of  parliament  in  relation  to  the  working  of  minerals 
for  the  protection  and  security  of  the  company. 

Then,  if  we  look  to  the  act  under  which  that  railway  was  formed,  we  find,  in  the  i  ith  sect  of 
it,  precisely  the  same  clause  as  occurs  in  the  14th  sect,  of  the  Wishaw  Act  If  we  look  at  Lord 
Belhaven' s  contract,  we  find  that  it  refers  in  terms  to  the  14th  sect.  It  is,  in  truth,  therefore, 
exactly  the  same  as  this  contract,  which  refers  by  description  to  the  section  of  the  act,  and  there  is 
no  distinction  whatever  between  the  two.  In  that  case  the  contract  was  subject  to  a  condition  on 
the  part  of  the  preceding  owner  of  the  land  to  give  security  against  any  damage  which  might  be 
caused.  The  contracts  are  the  same,  and  therefore  the  description  must  be  the  same  as  to  the 
effect  of  the  contracts. 

It  is  true  that  this  is  the  case  of  a  suspension  and  interdict,  and  the  other  is  the  case  of  a 
declarator,  but  the  point  decided  in  the  two  cases  is  the  same.  In  that  case  the  pursuer  states 
"  that  the  said  Caledonian  Railway  Company  dispute  and  deny  the  pursuer's  right  to  any  com- 
pensation on  account  of  these  minerals,  either  by  statute  or  by  common  law,  and  insist  that  the 
pursuer  shall  find  security  for  any  damages  which  the  railway  may  sustain  by  working  the  said 
minerals."  And  then  the  conclusion  of  the  declarator  is,  that  ''it  ought  and  should  be  found 
and  declared,  by  decree  foresaid,  that  the  defenders  are  not  entitled  to  require  or  compel  the 
pursuer  to  desist  from  working  the  said  minerals,  or  any  part  thereof,  without  paying  to  the  pur- 
suer and  his  tenants  the  value  of  the  minerals  which  they  so  require  to  be  left  unwrought,  or 
compensating  the  pursuer  and  his  tenants  for  the  loss  occasioned  to  him  by  leaving  the  same 
unwrought  :  And  further,  it  ought  and  should  be  found  and  declared,  by  decree  foresaid,  that 
xy^^  proviso  or  enactment  in  the  i  ith  section  of  the  act  7  Geo.  iv.  c.  103,  whereby  it  is  declared 
that  it  shall  not  be  lawful  to,  or  in  the  power  of,  any  proprietor  to  whom  satisfaction  has  been 
made,  as  therein  mentioned,  and  who  has  reserved  his  right  to  the  minerals  in  the  lands  for 
which  such  satisfaction  has  been  made,  to  work,  win,  or  take  away  the  said  minerals,  without 
giving  previous  security  to  the  Glasgow  and  Garnkirk  Railway  Company  or  their  successors, 
For  damages,  interruption  of  traffic,  and  other  injury  resulting  to  the  said  company  and  their 
said  undertaking,  does  not  in  any  respect  apply  to  the  minerals"  of  Mr.  Sprot. 

That  was  the  prayer  for  a  declarator,  and  the  Lord  Ordinary  in  that  case  decided  this  very 
point.  He  decided,  amongst  other  things, ''  that  the  pursuer  is  not  entitled  to  work  the  minerals 
reserved  by  him  in  his  said  conveyance  to  the  Glasgow,  Garnkirk,  and  Coatbridge  Railway 
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Company^  without,  in  the  first  instance,  under  and  in  terms  of  the  nth  sect  of  the  said  Statute 
7  Geo.  IV,  c.  103,  giving  good  and  sufficient  security  to  the  defenders  for  all  damages,  interruption 
of  traffic,  and  other  injury  which  may  thence  in  any  way  result  to  the  railway  in  question^  or  to 
the  defenders,  as  proprietors  thereof."    That  was  the  question  which  the  Lord  Ordinary  decided. 

From  that  there  was  a  reclaiming  note  to  the  Court  of  Session.  The  decision  of  the  Lord 
Ordinary  was  reversed  by  that  Court,  and  the  judgment  of  the  Court  of  Session  was  again 
reversed  by.  your  Lordships'  House  ;  and  the  Lord  Chancellor,  in  pronouncing  judgment,  said, 
"  as  to  the  i  ith  sect,  of  the  original  act,  whereby  the  owner  of  the  reserved  mines  under  the  land 
conveyed  is  restrained  from  working  at  all  until  he  has  given  security  to  the  company,  I  see 
nothing  in  the  act  of  1844  to  prejudice  that  right.''  Ultimately  the  House  of  Lords  decided  that 
the  interlocutor  of  the  Lord  Ordinary  was  right,  and  that  the  decree  of  the  Court  of  Session  was 
wrong,  and  they  reversed  that  decision.  It  appears  to  me  that  that  case  is  exactly  in  point  with 
this  case.  This  exact  point  was  there  decided,  and  there  is  no  substantial  distinction  which  can 
be  pointed  out  between  the  two  cases.  The  only  distinction  is,  that  in  the  one  case  there  was  a 
declarator  which  declares  what  the  law  is,  and  in  the  other  there  is  an  interdict  which  is  g^unded 
upon  that  law.  The  law  has  been  laid  down  by  this  House,  and  therefore  it  is  impossible  for  us 
to  depart  from  it. 

I  concur,  therefore,  in  the  opinion  of  my  noble  and  learned  friend,  that  the  judgment  of  the 
Court  below  should  be  reversed. 

St'r  Fitsroy  Kelly, — In  this  case  your  Lordships  will  perhaps  follow  the  course  adopted  in 
Sprofs  casey  of  reversing  the  interlocutor,  with  the  expenses  below. 

Mr,  Attorney-General, — That  is  a  matter  entirely  for  the  Court  below ;  but  there  are  no 
expenses  in  a  matter  of  this  description.  It  comes  again  before  the  Court.  The  declarator  in 
sprats  case  necessarily  involved  the  decision  of  the  action,  and  therefore  the  question  of 
expenses  arose  ;  but  that  is  not  the  practice  in  a  case  of  suspension  and  interdict. 

Sir  Fitzroy  Kelly, — My  learned  friend  says  it  is  not  the  practice  in  a  case  of  suspension  and 
interdict.  We  conceive,  my  Lord,  that  in  this  case  the  Caledonian  Railway  Company  are  entitled 
to  the  expenses  of  seeking  to  obtain  the  interdict,  without  which  these  mines  would  have  been 
worked,  as  we  contend,  to  the  irreparable  prejudice  of  the  company. 

Mr,  Attorney-General, — ^That  should  be  left  to  the  Court  below. 

Sir  Fitzroy  Kelly, — It  was  not  so  in  Sprofs  case;  but  there  my  learned  friend  the  Solicitor- 
General  said,  **  Your  order  will  begin  by  stating — Refuse  the  reclaiming  note  of  the  pursuer  against 
the  interlocutor  of  the  Lord  Ordinary,  with  expenses,  and  affirm  the  interlocutor  of  the  Lord 
Ordinary."    The  expenses  are  given  there,  and  I  trust  your  Lordships  will  give  them  here. 

Lord  Chancellor. — In  SproVs  case  we  confirmed  the  interlocutor  of  the  Lord  Ordinary,  but 
here  it  is  reversed. 

Mr.  Attorney-General, — In  Sprofs  case  you  dismissed  the  action  with  expenses. 

Lord  Chancellor. — I  think  before  we  can  make  any  order  on  the  subject,  we  must  know, 
as  a  fact,  whether  any  expenses  have  been  paid. 

Mr,  Attorney-General, — No,  my  Lords,  they  have  not  paid  any. 

Sir  Fitzroy  Kelly, — ^There  have  been  no  expenses  paid.  All  that  we  ask  your  Lordships  to 
do,  is  to  remit  the  case  to  the  Court  below,  with  a  direction  to  them  to  do  what  your  Lordships 
now  say  the  Court  below  ought  to  have  done. 

Lord  Chancellor. — We  reverse  the  interlocutor  of  the  Court  below,  and  remit  the  case  to 
the  Court  of  Session,  with  a  declaration  as  to  what  the  interlocutor  ought  to  be,  and  leave  them 
to  deal  with  the  costs  as  they  think  fit 

Sir  Fitzroy  Kelly. —l  am  quite  content  with  that,  my  Lords. 

Interlocutors  reversed^  and  cause  remitted,  with  a  declaration. 
Appellants^  Agents,  Grahame,  Weems,  and   Grahame  ;   and  Hope  and   Mackay,  W.S.— 
Respondents  Agents,  Richardson,  Loch,  and  Maclaurin ;  and  Dundas  and  Wilson,  C.S. 


JUNE  II,  i8s7. 

D.  S.  Peddie,  Appelant,  v.  Messrs.  Brown,  Gordon,  and  Co.,  Respondents. 

Lease — Colliery— Railway — Jus  Quaesitum  Tertio — B,  was  lessee  of  a  colliery,  the  lease  stipulat- 
ing that  where  the  coal  was  no  longer  workable  at  a  profit,  the  lease  was  to  be  given  up. 
During  the  lease  B,  obtained  from  a  proposed  Railway  Co.,  a  sum  ofjQ^Qoo^for  withdrawing 
opposition  to  a  bill  in  parliament,  and  compensation  for  injury  to  the  lease.  The  bill  passed, 
and  the  railway  was  made.    Afterwards  B.  surrendered  the  lease  as  unworkable.     ^ 
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Held  (affirming  judgment),  7)4^r  A'j  landlord  was  not  entitled  to  recover  from  B.  the  ;£5cxx>  or 
part  o/ity  as  no  privity  of  contract  existed  between  them  as  to  thaty 

The  appellant  is  trustee  for  the  proprietors  of  Halbeath  Colliery,  in  the  county  of  Fife,  and  he 
is  also  trustee  for  them  in  a  lease  of  the  home  farm  of  Halbeath,  belonging  to  Lieutenant 
Colonel  Martin  Lindsay.  The  appellant  brought  an  action  against  the  respondents,  who  were 
tenants  under  the  appellant  of  the  colliery  and  farm  of  Halbeath  above  mentioned,  concluding 
for  payment  of  "  the  sum  of  ;£4ooo  sterling,  or  of  such  other  sum  as  shall  appear  and  be  found 
by  our  said  Lords  to  be  the  proportion  due  to  the  pursuer  of  the  sum  of  ;f  5000  paid  to  the  said 
defenders,  as  tenants  of  the  Halbeath  Colliery,  and  of  the  home  farm  of  Halbeath,  held  in  lease 
of  the  pursuer  by  the  Edinburgh  and  Northern,  (now  the  Edinburgh,  Perth,  and  Dundee  Rail- 
way Company,)  as  compensation  for  injury  done  to  their  lease  till  its  expiry,  including  the  amount 
necessary  for  the  construction  of  a  branch  line  of  railway  from  the  said  colliery  to  the  Dun- 
fermline branch  of  the  said  railway,  as  provided  for  in  the  arrangement  under  which  the  said 
sum  was  paid,  or  at  least  of  such  part  of  said  sum  of  ;£5ooo  as  shall  appear  and  be  found  by  our 
said  Lords  to  be  the  amount  necessary  for  the  construction  of  said  branch  line.*'  The  Lord 
Ordinary  sustained  the  plea  of  the  defenders  that  the  allegations  were  irrelevant,  and  that  the 
money  was  received  for  injury  to  their  own  rights  exclusively,  and  assoilzied  them  from  the 
conclusions  of  the  action.    The  Inner  House  adhered  to  the  Lord  Ordinary's  judgment. 

The  pursuer  appealed. 

Roll  Q.C.,  and  Anderson  Q.C.,  for  the  appellant. — It  is  clear  that,  in  a  case  like  this,  we  are 
entitled  to  some  relief.     The  company  has  taken  away  part  of  our  land.     The  tenant  has  got 
the  price  of  that  land  in  his  pocket,  and  we  must  have  a  part  of  that  money,  for  it  is  the 
equivalent  for  our  land. 
[Lord  Wensleydale. — ^What  privity  is  there  between  you  and  the  railway  company  ?] 

Privity  is  not  necessary,  except  it  be  privity  of  estate,  and  that  we  have,  as  the  land  was  ours. 
Suppose  the  tenant,  instead  of  getting  money  from  the  railway  company,  had  got  a  piece  of  other 
land,  could  he  at  the  end  of  the  term  refuse  to  give  it  up  to  us  ? 

[Lord  Wensleydale. — If  the  company  had  given  the  tenant  10  acres  of  land  instead  of 
^looo,  the  land  would  have  been  entirely  his.] 

Surely  if  a  tenant  claim  ;^iooo  for  future  injury  to  his  interest,  on  the  footing  that  he  is  to 
continue  in  the  occupation,  but  he  next  day  gives  notice  to  quit,  he  must  account  for  this  money 
to  the  landlord.  But  if  there  is  no  privity  of  estate,  there  is  sufficient  privity  of  contract.  If  A 
enter  into  a  contract  with  B,  the  consideration  of  which  contract  is  some  benefit  to  C,  a  third 
party,  then  C  can  claim  the  fulfilment  of  that  contract.  It  is  so  in  England. — Tomlinsonw,  Gill, 
Ambler  330i  Synnot  s .  Simpson^  5  H.  L.  Cas.  121.  That  is  the  law  also  in  Scotland.  And, 
indeed,  the  law  seems  to  have  been  much  earlier  developed  in  Scotland  on  that  head  than  it  has 
been  in  England. — See  Stair,  i,  10,  5;  Ersk.  3,  i,  8;  Wood  v.  Moncur^  M.  7719;  Rettton^  M. 
7721 ;  Ogilvy,  M.  7740;  Nimmo,  M.  7740;  Carmichael,  M.  7741.  It  was  wrongly  stated  by  the 
Lord  Ordinary,  that  the  doctrine  oijus  quoesitum  tertio  did  not  apply,  unless  the  third  party  was 
specially  named  in  the  contract.  That  is  not  the  law  of  Scotland.  The  party  need  not  be  named 
at  all,  for  he  may  be  identified  in  other  ways.  Here  the  tenant  got  ^looo  to  make  a  railway, 
and  he  has  not  made  it. 

[Lord  Wensleydale.  —  Does  this  contract  give  you  anything  more  than  a  right  to  enforce  the 
contract  ?  You  say  the  company  gave  ;^iooo  to  make  a  railway,  can  you  ask  a  part  of  that 
money,  or  do  you  merely  claim  that  the  tenant  shall  spend  it  in  that  way  Y\ 

The  summons  asks  for  the  money. 
[Lord  Wensleydale. — So  I  see,  but  you  don't  ask  that  this  contract  be  performed.    Now  all 
you  can  do  here  at  the  outside  is,  to  ask,  that  the  contract  should  be  performed.     You  have 
nothing  to  do  with  this  particular  money.    The  tenant  may  take  another  £\ooq  to  make  the 
railway  with.     The  money  is  not  earmarked.] 

What  the  Court  of  Session  does  is  substantial  justice,  and  it  does  not  go  on  mere  special 
pleading.    We  claim  relief  generally. 

Attorney-General  (Bethell),  and  Lord  Advocate  (Moncreiff ),  for  the  respondent,  were  not  called 
upon. 

Lord  Chancellor  Cranworth. — My  Lords,  I  agree  in  the  observation  which  has  just  been 
made  by  Mr.  Anderson  as  a  general  proposition,  that  it  is  not  generally  safe  for  Courts  to  decide 
upon  the  opening  of  a  case  without  hearing  the  other  side,  but  a  case  may  be  so  clear,  that  it 
would  be  mere  waste  of  time  to  hear  what  is  to  be  said  upon  the  other  side ;  and,  I  confess,  with 
all  respect  for  what  we  have  heard  in  support  of  this  appeal,  that  it  does  not  appear  to  me  that 
there  is  the  least  foundation  for  the  appeal. 

The  respondents  Messrs.  Brown,  Gordon  and  Co.,  were  the  tenants  of  a  mine,  and  farm  con- 
nected with  it.     The  farm,  it  is  true,  they  held  upon  a  different  interest  from  the  person  whom 

1  S.C.  3  Macq.  Ap.  65  :  29  Sc.  Jur.  288. 
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JUNE  12,  1857. 

White,  Appellant,  v.  Dempster,  Respondent. 

Entail — Fetters — Erasure — Reduction — Act  1685  ;   Stat.  11  and  12  Vict,  c  36,  §  43. 

Held  (affirming  judgment),  That  an  entail  with  an  irritant  clause  containing  erasures  in  the 
words  "  deeds  granted^  and  acts  done  and  committedy*  was  vitiated  in  essential  prohibitions^ 
and  was  ineffectual^  tn  terms  of  the  Act  1685,  and  the  heir  in  possession  found  entitled  to  deal 
with  the  estate  as  proprietor  in  fee  simple} 

The  respondent  is  the  heir  of  entail  in  possession  of  the  lands  of  Skibo  and  others,  in  virtue  ol 
a  disposition  and  deed  of  entail  executed  by  John  Hamilton  Dempster,  Esq.  of  Pulrossiej  dated 
15th  day  of  October  1799. 

The  irritant  clause  is  in  these  terms ; — "But  also  that  all  debts  contracted,  deeds  granted,  and 
acts  done  or  committed,  contrary  to  the  conditions  and  restrictions  before  written,  and  to  the  true 
intent  and  meaning  of  these  presents,  shall  of  themselves  be  of  no  force,  strength,  or  effect,  and 
absolutely  void,  null,  and  unavailable  against  the  said  lands  and  estates,  and  against  the  other 
heirs  of  entail  called  to  the  succession  thereof,  and  who,  as  well  as  the  said  estates,  shall  noways 
be  burdened  therewith,  but  free  therefrom,  in  the  same  manner  as  if  such  debts  had  not  been 
contracted  or  granted,  or  such  crimes,  acts,  or  omissions,  had  never  been  done  or  happened.'' 

In  the  irritant  clause  the  words  "  deeds  granted  and,"  on  the  34th  line,  and  the  words  *'  acts 
done  or,"  and  the  letters  "  commit "  of  the  word  "  committed,"  on  the  35th  or  bottom  line  of  the 
nth  page  of  the  deed  of  entail,  were  written  upon  an  erasure,  and  the  erasure  was  not  noticed 
in  the  testing  clause  of  the  deed.  The  presumptive  heir  to  the  pursuer,  under  a  destination 
contained  in  the  said  disposition  and  deed  of  entail,  was  his  sister,  the  defender  Mrs.  Helen 
Dempster  or  White. 

In  these  circumstances  the  respondent  brought  an  action,  concluding  to  have  it  found  that  he 
held  the  lands  in  fee  simple. 

The  Lord  Ordinary  pronounced  the  following  interlocutor,  on  i^th  November  1854: — Finds 
that  the  deed  of  entail  libelled  is  erased  in  the  important  part  of  the  irritant  clause  set  forth  in 
the  second  and  third  articles  of  the  pursuer's  condescendence:  Finds  that,  in  consequence  of 
this  erasure,  the  deed  contains  no  complete  irritant  clause,  and  that  the  entail  is  not  valid  and 
effectual  in  regard  to  several  of  its  essential  prohibitions  under  the  Act  1685,  cap.  22 :  Finds  that, 
in  these  circumstances,  it  falls  under  the  enactments  of  the  Statute  1 1  and  12  Vict.  c.  36,  §  43. — 
On  a  reclaiming  note,  the  First  Division  of  the  Court  adhered  on  23d  November  1855. 

The  defender  appealed,  maintaining  in  her  printed  case,  that  the  judgment  of  the  Court  of 
Session  ought  to  be  reversed — i.  Because,  according  to  a  sound  construction  of  the  enactment 
contained  in  the  43d  section  of  the  Statute  i  ith  and  12th  Vict.  c.  36,  the  invalidity  there  declared 
to  follow  in  consequence  of  an  entail  being  defective  as  regards  any  one  of  its  prohibitions  is  not, 
as  the  Court  below  have  held,  an  absolute  and  total  invalidity,  but  one  which  operates  only  so  far 
as  the  prohibitions  are  dependent  for  their  efficacy  upon  the  provisions  of  the  Act  1685 ;  and  no 
alteration  was  thereby  made  upon  the  law  as  it  previously  stood,  relative  to  the  rights  and 
interests  of  the  substitute  heirs  in  a  question  with  the  heir  of  entail  in  possession.  2.  The  judg- 
ment of  the  Court  below  is  erroneous,  in  so  far  as  decree  is  thereby  given  generally,  and  without 
qualification,  in  the  wide  terms  of  the  conclusions  of  the  respondent's  summons,  which  are 
rounded  on  the  provisions  of  the  43d  section  of  the  Entail  Amendment  Act. 

The  respondent,  in  his  printed  case,  supported  the  judgment  on  the  following  grounds  :— 
I.  Because  the  irritant  clause  of  the  entail  in  question  is  erased  in  substantialibus,  2.  Because, 
in  consequence  of  the  erasure  in  the  irritant  clause,  the  prohibitions  in  the  entail  against  sales, 
alienations,  and  alterations  of  the  order  of  succession,  are  not  fenced  by  a  valid  irritant  clause. 
3.  Because,  the  entail  not  being  valid  and  effectual,  in  terms  of  the  Act  1685,  in  regard  to  the 
prohibitions  against  sales,  alienations,  and  alterations  of  the  order  of  succession,  the  entail  is 
mvalid  and  ineffectual  under  the  Act  1848,  and  the  respondent  is  entitled  to  hold  the  estate  in  fee 
simple. 

Lord  Advocate  (Moncreiff),  and  Roll  Q.C.,  for  the  appellant — The  decision  of  the  Court 
below  was  wrong  in  this  case.  Even  assuming  there  was  a  defect  in  one  irritant  clause,  it  did 
not  follow  that  the  whole  deed  was  null  and  void.     It  has  been  always  held,  notwithstanding  the 

\  S.  C.  3  Macq.  Ap.  62 ;  29  Sc.  Jur.  394. 
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Statute  1685,  that  the  entail  might  be  ^ood  as  to  some  prohibitions,  though  bad  as  to  the  rest. 
The  heir  might,  before  Lord  Rutherfurd*s  Act,  be  able  to  sell  the  estate  for  value,  and  yet  he 
could  not  alienate  it  gratuitously. — Carrick  v.  Buchanan^  3  Bell's  App.  342.  The  43d  section  of 
Lord  Rutherfurd*s  Act  does  not  repeal  that  law,  and  was  not  intended  to  do  so.  The  common 
law  right  of  settlement  still  exists,  whereas  the  Court  below  has  practically  decided,  that,  if  an 
entail  is  defective  in  any  one  prohibition,  it  is  bad  in  totOj  both  as  between  heirs  and  creditors. 
It  would  be  a  hardship  to  stretch  the  law  to  that  extent,  and  such  a  construction  is  unwarranted. 
The  same  point  was  raised,  but  not  decided,  in  Cochrane  v.  Baillte,  ante^  685  ;  2  Macq.  Ap.  529. 

Attnmey-General  (Bethell),  and  Anderson  Q.C.,  for  the  respondent,  were  not  called  upon. 

Lord  Chancellor  Cran worth. — My  Lords,  this  is  a  case  which  does  not  admit  of  the 
least  doubt  in  the  world,  not  merely  because  the  point  here  raised  has  been  already  decided  in 
this  very  year  by  your  Lordships,  in  the  case  or  Cochrane  v.  Baillie^  removing  all  shadow  of 
doubt,  if  there  was  any  doubt  before  upon  it,  but  I  think  it  is  perfectly  clear  from  the  43d  clause 
of  the  act;  and  as  to  the  great  evil  which  Mr.  Rolt  suggests  may  arise  from  parties  not  being 
able  in  Scotland  to  make  an  entail  disposition  otherwise  than  according  to  the  terms  of  the 
Statute  of  1685,  that  great  evil  has  been  incurred,  if  it  was  an  evil;  but  I  do  not  see  that  there  is 
any  evil  in  it  at  all     Certainly  the  object  of  that  statute  was  not  to  encourage  Scotch  entails — 

Suite  the  reverse ;  and  the  language  of  the  43d  clause  seems  not  to  admit  of  the  least  possible 
oubt,  for  not  only  does  it  say,  that,  if  the  deed  is  invalid  and  ineffectual  in  any  one  of  the  irritant 
clauses,  it  shall  be  invalid  and  ineflectual  as  regards  all,  but  it  goes  on  to  state,  that ''  the  estate 
shall  be  subject  to  the  deeds  and  debts  of  the  heir  then  in  possession,  and  of  his  successors,  as 
they  shall  thereafter  in  order  take  under  said  tailzie,  and  no  action  of  forfeiture  shall  be  compe- 
tent at  the  instance  of  any  heir  substitute  in  such  tailzie  against  the  heir  in  possession  under  the 
same,  by  reason  of  any  contravention  of  all  or  any  of  the  prohibitions.''  I  do  not  see  how  those 
words  can  receive  any  other  meaning  than  that  which  has  been  put  upon  them  by  the  Court 
below.  If  it  is  meant  to  be  said,  that,  notwithstanding  these  words,  still  the  heir  substitute  may 
have  a  right  to  say,  that  the  heir  in  possession  shall  not  contravene  the  prohibitions,  by  making 
a  gratuitous  disposition,  that  cannot  be  a  matter  that  admits  of  any  doubt,  upon  the  simple  words 
and  language  of  the  statute. 

In  this  case  the  Lord  Ordinary  first,,  and  the  Court  of  Session  afterwards,  came  to  the  only 
conclusion  at  which  they  could  arrive,  and,  so  far  as  appears  upon  these  papers,  they  came  to 
that  conclusion  without  any  hesitation,  and  without  much  argument  addressed  to  them  upon  it 

Lord  Wenslevdale. — My  Lords,  I  entirely  concur  with  my  noble  and  learned  friend  that 
the  decision  of  the  Court  of  Session  in  this  case  is  right,  and  that  the  appeal  must  be  dismissed. 

Interlocutors  affirmed^  and  appeal  dismissed^  with  costs, 
Appellant^s  Agents^  Connell  and  Hope;  and  Walker  and  Melville,  W.S. — Respondenfs  Agents^ 
Richardson,  Loch,  and  Maclaurin;  and  Mackenzie  and  Baillie,  W.S. 


AUGUST  13,   1857. 

Archibald  Finnie,  Appellant,  v.  The  Glasgow  and  South  Western 

Railway  Co.,  Respondents.     (No.  2.) 

Railway  Lease — Contract — Toll — ^Jus  Quaesitum  Tertio — The  Kilmarnock  and  Troon  Railway 
was  leased  by  the  Glasgow,  Paisley,  Kilmarnock,  and  Ayr  Railway  Co^,  now  incorporated  with 
the  Glasgow  and  South  Western  Railway  Co.,  on  payment  of  a  fixed  sum  of  rent j  and  right  to 
charge  for  the  conveyance  of  coals  along  that  line  at  the  rate  of  \\d,  per  ton  per  mile.  It  was 
provided  in  the  lease,  that  this  charge  was  to  be  subject  to  alteration  by  the  mutual  consent  of 
both  companies;  and  the  Kilmarnock  and  Troon  Railway  Act  authorized  a  charge  of  7\d.per 
ton  per  mile,  Finnie,  a  third  party,  tacksman  of  collieries  on  the  Kilmarnock  and  iroon  Hne^ 
and  who  used  the  line  for  the  conveyance  of  his  coals,  applied  for  interdict  against  reusing  the 
charge,  alleging  that  both  companies  had  subsequently  agreed  to  fix  the  charge  for  the  convey- 
ance of  coal  along  the  line  at  i^d.,  and  that  a  list  of  charges  to  this  effect  hcui  been  published^ 
and  the  toll  paid  for  some  time  at  that  rate,  and  that  he,  as  tacksman  along  the  line,  had  good 
right  to  interdict  the  company  from  departing  from  that  charge  so  fixed. 

Held  (affirming  judgment).  That  this  charge  of  i\d.  was  not  fixed  in  concert  by  the  companies, 
in  terjns  of  the  lease;  but  what  the  companies  had  agreed  upon  was,  \\d,,  not  as  toll  to  be 
charged  on  traders,  but  as  rent,  as  between  themselves,  and  therefore  that  the  complainer  was 
not  entitled  to  interdict. 
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If  two  parties  contract^  and  there  is  a  stipulation  in  their  contract  in  favour  of  a  third  party ^  the 
latter  has  a  right  to  enforce  the  contract  on  the  principle  of\\i&  quaesitum  tertio. 

But  opinion  expressed^  that  it  must  clearly  appear^  and  be  distinctly  expressed^  that  this  third 
party  is  to  take  benefit  by  the  contract, 

QUiBRE — Whether  overcharges  by  a  railway  company  fnade  in  violation  of  the  equal  rates  clause, 
andpaidy  can  be  recovered  back  f^ 

The  appellant  was  tacksman  of  the  Annandale  coalfield  and  Gatehead  coalfield,  and  other 
coalfields,  lying  between  Kilmarnock  and  Troon,  on  or  near  to  the  line  of  the  Kilmarnock  and 
Troon  Railway,  and  he  brought  a  suspension  and  interdict  against  the  respondents,  the  Glasgow 
and  South  Western  Railway  Company,  to  have  them  interdicted  and  prohibited  from  chargring-  a 
higher  rate  for  toll  than  \\d  per  ton  per  mile  for  coal  carried  along  the  line,  alleging  that  he  had 
been  in  the  practice,  ever  since  the  Glasgow,  Paisley,  Kilmarnock,  and  Ayr  Railway  Co.,  had 
acquired  possession  of  the  Kilmarnock  and  Troon  Railway,  of  employing  them  and  the  respond- 
ents as  carriers  in  conveying  along  the  said  railway,  and  also  along  their  own  line  and  branches, 
coals  and  other  materials  to  and  from  his  works  to  the  harbour  of  Troon,  he  using  and  employ- 
ing his  own  carriages  and  engines,  at  the  said  rate  of  \\d.  per  mile,  in  terms  of  an  agreement 
concerted  between  the  Glasgow,  Paisley,  Kilmarnock,  and  Ayr  Railway  Co.,  and  the  Kilmarnock 
and  Troon  Railway  Co. ;  and  that  the  respondents  had  lately  raised  the  rate  of  toll  to  \\d,  per 
ton  per  mile  for  the  conveyance  of  coal  thereon. 

The  companies  had  been  incorporated  under  the  name  of  the  Glasgow  and  South  Western  R- 
Co.,  which  company  now  held  the  lease  of  the  Kilmarnock  and  Troon  line. 

The  Kilmarnock  and  Troon  Railway  Act  of  Parliament  authorized  a  rate  of  7,\d.  per  mile  for 
carriage  of  coals :  but  the  companies  were  alleged  to  have  agreed  in  future  that  \%d.  should  be 
the  fixed  rate  of  toll  between  them.  Yet  the  Glasgow  and  South  Western  R.  Co.  had  since 
raised  the  charge  to  \\d. 

The  Court  of  Session  refused  the  interdict  and  found,  that  the  rate  of  \\d,  per  ton  per  mile, 
was  not  fixed  in  concert  by  the  Glasgow,  Paisley,  Kilmarnock,  and  Ayr  Railway  Co.,  now 
represented  by  the  respondents,  and  the  Kilmarnock  and  Troon  Railway  Co.,  in  terms  of  the 
provisions  of  the  lease  under  which  the  respondents  held  the  said  railway,  as  the  rate  to  be  taken 
and  charged  from  persons  using  and  employing  the  said  railway  with  their  own  engines  and 
carriages  for  such  conveyance;  and  that  the  list  of  tolls,  of  date  4th  October  1848,  was  not 
published  by  the  said  Glasgow,  Paisley,  Kilmarnock,  and  Ayr  Railway  Co.,  with  the  authority 
and  approval  of  the  Kimarnock  and  Troon  Railway  Co.,  the  same  not  having  been  in  any  way 
concerted  and  arranged  with  the  latter  company. 

Against  this  interlocutor  the  present  appeal  was  brought  to  the  House  of  Lords. 

The  Attorney-General  (Bethell),  and  Anderson  Q.C.,  for  the  appellant. — The  respondents 
were  not  entitled  to  charge  the  appellant  for  the  use  of  the  Kilmarnock  and  Troon  Railway  a 
higher  toll  than  that  contained  in  the  list  of  tolls  published  by  them,  dated  4th  October  1848. 
And  he  can  recover  back  the  overcharge — Parker  v.  G.  W,  R,  Co.y  7  M.  &  Gr.  253 ;  Att.-Gen, 
V.  Birmingham  Co.,  2  Rail.  C.  124;  Stockton  Co.  v.  Barrett,  11  CI.  &  F.  590.  The  appellant's 
right  to  claim  the  benefit  of  the  stipulation  in  the  lease  falls  under  a  well  known  principle  of  the 
law  of  Scotland,  which  is  technically  characterized  as  a  jus  qucesitum  tertio,  and  is  thus 
commented  upon  by  Lord  Stair : — "  It  quadrates  with  our  customs,  that  where  parties  contract,  if 
there  be  any  article  in  favour  of  a  third  party  at  any  time  est  jus  qucesitum  tertio,  which  cannot 
l)e  recalled  by  either  or  both  of  the  contractors,  but  he  may  compel  eifher  of  them  to  exhibit  the 
contract,  and  thereupon  the  obligor  may  be  compelled  to  perform.  So  a  promise,  though 
gratuitous,  made  in  favour  of  a  third  party,  that  party,  albeit  not  present  nor  accepting,  was 
found  to  have  right  thereby." — Stair,  B.  i.  tit.  10,  §  8,  In  the  same  manner,  when,  to  benefit  the 
traders,  the  Kilmarnock  and  Troon  Railway  Co.  consented  to  reduce  the  toll  payable  to  them, 
the  traders  became  entitled  to  claim  the  benefit  of  the  reduction,  by  a  reduction  of  the  rates 
levied  from  them.  The  right  so  constituted  in  their  favour  was  intimated  and  published  to  them 
by  the  table  which  was  published  by  the  respondents  in  October  1848,  and  which  was  framed  in 
perfect  conformity  with  the  views  of  the  Kilmarnock  and  Troon  Co.,  and  was  a  necessary  result 
of  the  reduction  of  toll  to  which  that  company  had  consented.  The  judgment  being  therefore 
erroneous  ought  to  be  reversed. 

Lord  Advocate  (Moncreiflf),  and  Roll  Q.C.,  pleaded  for  the  respondents. — i.  The  reasons  of 
suspension  and  interdict  stated  by  the  appellant  are  unfounded  and  untenable,  inasmuch  as — 
(i)  No  table  of  tolls  ever  was  fixed  in  concert  by  the  two  companies,  in  terms  of,  and  imder  the 
provisions  of,  the  lease.  (2)  The  table  of  tolls,  of  4th  October  1848,  was  issued  by  the  Glasgow, 
Paisley,  Kilmarnock,  and  Ayr  Railway  Co.,  entirely  at  their  own  hand,  not  only  without  being 
concerted  with,  but  also  without  being  subniitted  or  even  communicated  to,  the  Kilmarnock  and 
Troon  Railway  Co.    (3)  The  table  of  tolls  was  never  recognized  or  adopted  by  the  Kilmarnock 

*  See  previous  report  17  D.  11 27;  27  Sc.  Jur.  566.        S.  C.  3  Macq.  Ap.  177 :  29  Sc  Jur.  537. 
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and  Troon  Co.,  and  the  tolls  therein  contained  never  became  chargeable,  the  Kilmarnock  and 

Troon  line  never  having  been  used  by  any  person  with  his  own  engines  and  carriages ;  and,  (4) 

The  table  of  tolls,  of  4th  October  1848,  was  formally  cancelled  by  the  respondents,  who  had  the 

undoubted  and  only  power  to  do  so,  and  it  no  longer  exists.     2.  It  i^jus  tertii  to  the  appellant  to 

found  on  the  provisions  of  the  lease  of  the  Kilmarnock  and  Troon  Railway,  entered  into  between 

the  Kilmarnock  and  Troon  Railway  Co.  and  the  Glasgow,  Paisley,  Kilmarnock,  and  Ayr  Railway 

Co.,  Feddie  v.  Brown^  supra^  p.  704;  and  even  supposing  he  were  entitled  to  found  upon  it,  the 

alleged  contract  is  insufficient  to  sustain  the  application  for  interdict.   3.  By  the  Kilmarnock  and 

Troon  Railway  Act  1846,  the  sole  power  of  demanding  tolls  for  the  use  of  the  Kilmarnock  and 

Troon  Railway  was  given  to  the  Glasgow,  Paisley,  Kilmarnock,  and  Ayr  Railway  Co.,  now 

represented  by  the  respondents,  and  the  power  to  that  effect  formerly  vested  in  the  Kilmarnock 

and  Troon  Railway  Co.  was  repealed.     4.  The  rates  complained  of  being  fixed  by  the  authority, 

and  the  only  authority  recognized  by  the  statute,  and   being  less  than  the  rates  statutorily 

authorized,  the  proposed  toll  is  in  all  respects  legal,  and  the  application  for  interdict  is  untenable. 

5.  The  table  of  rates  of  October  1848,  issued  by  the  Glasgow,  Paisley,  Kilmarnock,  and  Ayr 

Railway  Co.,  of  their  own  authority,  having  been  duly  cancelled,  no  longer  exists,  and  cannot  be 

enforced  by  the  appellant,  and,  at  all  events,  cannot  be  enforced  by  the  present  summary  mode 

of  interdict.     6.  No  table  of  tolls  having  ever  been  fixed  by  the  two  companies  in  concert,  and 

the  Kilmarnock  and  Troon  Railway  Co.  having  refused  to  take  measures  to  adjust  such  table,  or 

to  refer  the  same  to  arbitration,  as  provided  by  the  lease,  the  respondents  were  entitled  to  issue 

and  exact  the  rates  specified  in  the  table  complained  of,  seeing  that  these  are  within  the  statutory 

maximum,  and  the  appellant,  as  one  of  the  public,  has  no  right  to  object  to  this^  or  to  refuse 

payment  of  these  rates* 

Cur,  adv,  vulL 

Lord  Chancellor  Cranworth. — My  Lords,  the  question  in  this  case  arises  from  an 
application  for  suspension  and  interdict  in  the  Court  of  Session,  praying  that  the  Glasgow  and 
South  Western  Railway  Co.  might  be  interdicted  from  charging  any  higher  rate  of  toll  than  \\d* 
per  ton  per  mile,  alleged  to  have  been  fixed  by  the  Glasgow,  Paisley,  Kilmarnock,  and  Ayr  Co., 
(who  are  now  represented  by  the  respondents,)  in  concert  with  the  Kilmarnock  and  Troon  Co., 
and  in  consequence  of  which  a  list  of  tolls  was  published  on  the  4th  October  1848. 

The  Lord  Ordinary  was  of  opinion  with  the  applicant  upon  that  point,  but  the  Lords  of 
Session  took  a  different  view,  and  against  the  decision  of  the  Lords  of  Session  the  present 
appellant  has  brought  the  matter  before  your  Lordships'  House. 

The  Kilmarnock  and  Troon  Railway  Co.  was  established  by  an  act  of  parliament,  the  48  Geo. 
in.  c.  46.  The  line  was  originally  a  mere  coal  line,  and,  in  truth,  might  substantially  be  called 
the  railway  of  the  Duke  of  Portland,  The  Duke  of  Portland  is  said  to  have  had  ^^  shares.  Lord 
Eglintoun  two  shares,  and  some  other  gentleman  one  share.  Substantially,  it  was  a  coal  railway, 
for  the  benefit  of  the  collieries  on  the  line  between  Kilmarnock  and  Troon,  in  which  the  Duke  of 
Portland  was  the  person  mainly  interested  as  lessor. 

By  an  act  of  the  7  Will.  iv.  and  i  Vict.,  a  certain  company  was  incorporated,  called  the 
Glasgow,  Paisley,  Kilmarnock,  and  Ayr  Railway  Co.  That  was  for  a  railway  running  from 
Glasgow  by  Kilmarnock  down  to  the  coast,  and  to  Ayr,  and  different  places  along  that  line,  and 
there  were  several  acts  of  parliament  extending  that  act ;  and  eventually  that  company  became 
amalgamated  with  certain  other  companies,  and  they  are  now  represented  under  the  name  of  the 
Glasgow  and  Southwestern  Railway  Co.,  and  inasmuch  as  all  the  rights  of  the  former  companies 
have  been  concentrated  in  that  company,  it  may  be  called  generally  the  Glasgow  and  South 
Western  Co. 

The  act  of  the  9  and  10  Vict.  c.  211,  which  received  the  royal  assent  on  the  i6th  of  July  1846, 
authorized  leases  by  the  Kilmarnock  and  Troon  Railway  Co.  to  the  present  respondents,  or  those 
whom  the  present  respondents  now  represent,  upon  certain  terms.  The  7th  section  of  that  act 
provided,  that  it  should  be  lawful  for  the  Kilmarnock  and  Troon  Co.  to  grant  in  lease,  upon 
certain  considerations,  and  generally,  upon  such  terms  as  they  should  think  proper,  the  Kilmar- 
nock and  Troon  Railway,  and  the  other  works,  to  be  held  under  the  same  powers,  rights,  and 
privileges,  as  the  original  coal  line.  By  the  14th  section  it  was  enacted,  that  the  new  company, 
the  lessees,  should  be  entitled  to  relay  and  reform  the  whole  of  the  line,  including  certain 
portions  of  the  line  mentioned,  and  maintain  the  same  as  an  edge  railway — that  is,  a  railway 
for  the  carriage  of  passengers  and  goods,  similar  to  the  railways  which  generally  we  have  in  this 
country.  Then,  by  the  24tfa  and  25th  sections,  provision  was  made  as  to  the  tolls.  By  the  24th 
section  it  is  provided,  that  all  powers  given  to  the  Kilmarnock  and  Troon  Co.,  for  the  purpose  of 
enabling  them  to  demand  or  charge  any  tolls,  should  be  repealed ;  and  by  the  25th  section, 
certain  new  tolls  were  allowed  to  be  charged  upon  goods  conveyed  upon  the  Kilmarnock  and 
Troon  Railway.  And  with  regard  to  coal,  the  provision  was,  that  the  company  might  take  for  all 
coals  2J//.  per  ton  per  mile,  and  if  conveyed  in  carriages  belonging  to  the  company,  an  additional 
sum  of  \d*  per  ton  per  mile;  and  theni  by  the  26th  section,  the  company  were  empowered  to 
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demand  for  the  use  of  the  engines  id.  per  ton  per  mile.  So  that  they  might  eventually  charge 
^\d.  per  ton  per  mile,  viz.,  2^,  for  toll,  id.  for  the  use  of  the  carriages,  and  another  id,  for  the 
use  of  the  engines.  If  the  goods  were  conveyed  by  the  traders,  as  they  are  called, — the  miners 
— in  their  own  carriages,  they  were  to  pay  2\d, ;  if  they  were  conveyed  in  the  carriages  of  the 
company,  but  by  their  own  haulage,  then  they  were  to  pay  3j^.,  and  if  they  were  conveyed 
altogether  by  the  company,  then  all  those  charges  together  would  have  made  4i//.  per  ton  per 
mile.  But  the  31st  section  provides,  that  where  the  company  provide  the  whole,  the  railway, 
the  carriages,  and  also  the  haulage,  that  is,  the  engines,  then  they  shall  charge  only  3|^.  per 
ton  per  mile. 

My  Lords,  that  act  received,  as  I  have  stated,  the  royal  assent  in  July  1846,  and  a  lease  was 
made  in  pursuance  of  the  powers  there  granted,  very  shelly  afterwards,  on  the  25th  January,  in 
the  year  1 847,  and  in  that  lease  the  Kilmarnock  and  Troon  Railway  Co.  let  to  the  Glasgow 
Railway  Co.,  now  represented  by  the  respondents,  their  line,  upon  the  following  rent: — u/,  A 
fixed  sum  of  £z7S  yearly:  2dlyj  A  sum  equal  to  i^d,  per  ton  per  mile  on  all  minerals  carried 
upon  the  railway,  provided  the  same  should  have  been  raised  from  lands  lying  between  the  town 
of  Kilmarnock  and  Troon,  upon  which  the  coal  had  heretofore  been  used  to  be  carried.  There 
were  some  other  stipulations  as  to  what  should  be  paid  upon  coals  from  other  mines,  but  that  is 
not  necessary  further  to  advert  to. 

Then  there  is  this  stipulation:— '* The  Glasgow,  Paisley,  Kilmarnock,  and  Ayr  Railway  Co.,*' 
who  are  represented  by  the  respondents,  "  hereby  bind  and  oblige  themselves  to  account  for,  and 
pay  the  foresaid  fixed  rent,  and  the  rent  calculated  on  the  quantity  of  minerals  carried  as  afore- 
said to  the  said  Kilmarnock  and  Troon  Railway  Co. : "  "  And  it  is  hereby  specially  agreed  to, 
that  the  said  rent  shall  be  calculated  as  if  the  charge  on  minerals  per  ton  were  one  penny  and 
one  halfpenny,  although  the  carriage  should  be  for  a  shorter  distance  than  one  mile."  And  then 
there  was  this  provision : — "  And  it  is  hereby  agreed,  that  the  said  Glasgow,  Paisley,  Kilmarnock, 
and  Ayr  Railway  Co.  shall,  by  themselves,  have  power,  in  terms  of  the  Railways  Clauses  Con- 
solidation (Scotland)  Act  1845,  to  fix  the  rates  and  duties  to  be  taken  or  charged  in  respect  of 
goods  other  than  the  toll  on  minerals  and  for  passengers  on  the  said  Kilmarnock  and  Troon 
Railway,  but  that  the  tolls  to  be  taken  and  charged  in  respect  of  minerals  shall,  as  occasion  may 
require,  be  fixed  by  the  said  company  and  by  the  Kilmarnock  and  Troon  Railway  Co.  in  concert." 

That  was  an  important  provision  for  the  Kilmarnock  and  Troon  Railway  Co.,  representing,  in 
truth,  the  Duke  of  Portland,  because  it  was  his  interest  that  there  should  be  no  excessive  charge 
inade  for  the  carriage  of  coals  along  that  line,  as  it  might  induce  his  tenants,  the  lessees  of  the 
coal  mines,  to  carry  their  coals  by  some  other  route. 

The  object  of  the  interdict  which  was  sought  for  was  to  restrain  the  Glasgow  and  South 
Western  Railway  from  charging  more  than  i^d.  per  ton  per  mile  upon  coals  conveyed  along  the 
Kilmarnock  and  Troon  Railway.  The  act  authorizes  2^d»  to  be  charged,  but  the  appellant 
contends  that  the  charge  was  reduced  to  i^d.,  and  he  does  so  upon  these  grounds.  By  the 
terms  of  the  lease,  which  I  have  read,  it  was  stipulated  that  the  tolls  upon  minerals,  which,  of 
course,  would  include  coals,  should  be  fixed  in  concert  by  the  respondents  and  the  Kilmarnock 
and  Troon  Co. ;  and  then  he  says,  that  the  toll  was  fixed  in  concert  between  the  two  companies 
at  I  id.  per  ton  per  mile. 

Now,  my  Lords,  two  questions  arise  upon  this  appeal.  First  of  all,  is  it  true  that,  in  point  of 
fact,  i}^.  per  ton  per  mile  was  fixed  as  the  sum  to  be  paid  as  the  toll?  Secondly,  if  that  be  so, 
is  the  appellant  entitled  to  an  interdict  in  consequence  of  that  ij^^.  having  been  so  fixed? 

The  Court  of  Session  decided  against  the  appellant  on  the  first  point — that  is,  on  the  point  of 
fact,  that  there  had  ever  been  a  settlement  such  as  that  for  which  he  contends  of  i|//.;  and 
they  expressed  a  strong  opinion  also  on  the  other  point,  but  they  did  not  decide  the  case  on 
that  ground. 

My  Lords,  I  have  considered  the  case  with  the  best  attention  in  my  power,  and,  in  my  opinion, 
the  Court  of  Session  came  to  a  correct  conclusion  upon  the  point  of  fact,  which  was  the  first 
point.  From  the  time  when  the  Ayrshire  Company  took  possession  of  the  Troon  line  under  the 
lease,  the  traffic  on  that  line  was  conducted  by  them  exclusively  by  their  own  engines  and  their 
own  carriages,  and  they  charged  2Jd,  per  ton  per  mile  for  the  coals.  This  was  less  than  by  the  act 
of  parliament  they  were  entitled  to  charge,  for  they  were  entitled  to  charc;e  for  carrying  coals 
along  the  railway,  when  they  supplied  haulage,  carriages,  and  railway,  3!^,  but,  in  fact,  they 
only  charged  2|//.  But  soon  after  the  opening  of  the  line  it  was  found,  that  this  charge  of  2|<£ 
was  more  than,  in  all  probability,  could  be  profitably  maintained,  because  rival  lines  were 
threatened.  And  then  a  long  negotiation  took  place  between  the  agents  of  the  Duke  and  the 
agents  of  the  respondents'  company,  in  which  the  question  was  discussed,  whether  it  was  not 
for  their  common  interest  to  reduce  the  charge,  so  that,  instead  of  charging  2  j</.,  something  less 
than  that  should  be  charged ;  and  the  result  of  that  negotiation,  which  is  to  be  found  in  a  number 
of  letters  of  a  very  desultory  character,  was,  that  the  two  companies,  or  rather  the  Duke  of 
Portland  on  the  one  side,  and  the  respondents*  company  on  the  other,  entered  into  an  agreement, 
it  being  a  matter  in  which  they  had  a  common  concern,  and  by  that  it  was  agreed,  that  the 
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company  should  reduce  that  charge  of  2f//.  to  a  charge  of  2^.;  and  they  did  it  upon  these  terms, 
^hat,  if  that  were  done,  the  Duke  and  the  company  should  .divide  the  loss  equally— the  Duke 
agreeing  that,  instead  of  taking  \\d,  per  ton  per  mile,  which,  under  the  lease,  he  was  entitled  to, 
lie  would  take  i^^/.,  throwing  off  the  |^.  The  company,  on  the  other  hand,  agreed  that,  instead 
of  receiving  what  they  had  received,  which  would  have  been  i  J//.,  they  would  throw  off  f^/.,  and 
t^ake  only  ^d, ;  and  so  the  Duke  taking  i^d.,  and  they  taking  J^.,  that  would  make  2d.  as  the 
gross  charge. 

After  some  discussion  this  was  agreed  to,  and  the  charge  was  fixed  at  2d.  a  ton  per  mile,  and 
although  the  table  of  charges  was  not  set  up  until  October  1847,  it  was  agreed,  that  this  charge 
should  have  a  retrospective  operation  to  the  preceding  month  of  May,  when  the  negotiation  had 
been  in  truth  concluded.  And  accordingly,  the  traders  who  used  the  line  for  the  purpose  of 
carrying  their  coals  were  informed,  that  those  who  had  paid  tonnage  at  the  advanced  or  higher 
rate  would  be  entitled  to  a  reduction  from  the  month  of  May,  so  as  to  make  the  payment  which 
had  been  made  since  May  that  which  it  would  have  been  according  to  the  new  rate  ^xed  in 
October.  A  calculation  was  accordingly  made,  and  it  was  found,  that  there  had  been  paid  by  the 
traders,  in  respect  of  this  additional  ^d.,  an  excess  of  about  ;£2ooo.  That  was  divided  into  two 
equal  parts;  one  half  was  paid,  no  doubt,  by  the  Duke,  and  the  other  half  by  the  company. 
That  was  in  October  1847. 

In  October  1848  the  Ayrshire  Company  set  up  a  table  of  tolls,  properly  so  called,  for  the 
former  table  which  had  been  set  up  had  related  merely  to  the  2d.  per  ton  per  mile,  which  the 
company  would  charge,  including  the  toll  for  the  use  of  the  railway,  ^he  engines  and  carriages. 
In  October  1848  the  Ayrshire  company  set  up  a  table  of  tolls,  in  which  they  described  the  toll 
for  the  coals  at  i^d.  per  ton  per  mile.  That  was  what  the  Duke  was  to  receive  from  them.  They 
fixed  this  toll  at  the  same  sum  that  they  had  agreed  to  pay  to  the  Duke,  viz.,  i^d.  instead  of  i^d. 
per  ton  per  mile. 

The  question  is,  whether  this  toll  had  been  fixed  in  concert  between  the  two  companies  ?  If 
it  had  been  so  fixed,  then  it  would  not  be  competent,  according  to  the  terms  of  the  lease,  to 
either  party  to  alter  it.  But  if  it  had  not  been  so  fixed,  but  was  the  mere  act  of  the  respondents, 
the  Glasgow  and  South  Western  Co.,  they  might  alter  it  at  their  pleasure.  That  is  the  main 
question,  whether  this  had  been  so  fixed  in  concert  ?  and  I  entirely  concur  with  the  Court  below, 
the  Court  of  Session,  in  thinking  that  this  had  never  been  fixed  in  concert  with  the  Duke.  All 
that  had  been  agreed  upon  between  them  was,  that  if  the  company  reduced  the  general  charge 
for  the  carriage  of  coal  from  2|r/.  to  2</.,  he  would  agree  to  reauce  his  toll  charge  from  i^d.  to 
lid.  It  had  no  reference  to  what  the  company  was  to  charge  for  mere  toll;  and  it  is  obvious 
that  they  might  very  well  afford  to  give  1}^.  per  ton  per  mile  to  the  Duke,  if  they  received  J//, 
for  the  haulage,  and  for  the  use  of  their  carriages ;  but  they  could  not  possibly  intend  to  bind 
themselves  to  receive  only  i^d.  if  the  whole  was  to  be  paid  to  the  Duke,  and  they  were  to  receive 
nothing  at  all ;  because  in  cases  in  which  the  company  does  not  furnish  the  carriages  and  haulage, 
but  merely  supplies  the  railway,  and  receives  only  the  toll  properly  so  called,  if  they  were  to  hand 
the  whole  of  that  over  to  the  Duke,  their  position  would  be  this,  that  they  must  keep  up  the 
railway  with  all  the  expenses  incidental  to  it,  and  receive  nothing  at  all.  It  is  impossible  that 
that  could  have  been  contemplated ;  and,  in  my  opinion,  that  is  clearly  not  the  result  of  the 
negotiation  that  took  place.  Therefore,  upon  the  point  of  fact  that  this  was  not  a  toll  fixed  in 
concert  between  the  two  parties,  I  think  the  Court  of  Session  was  perfectly  right. 

That  is  all  that  it  is  necessary  to  say ;  but  I  must  add,  that  I  think  it  is  pretty  clear  also,  that 
even  if  this  had  been  agreed  between  these  parties,  it  is  a  matter  in  which  no  third  person  could 
have  come  before  your  Lordships  complaining  that  he  was  damnified,  because  the  agreement 
between  those  parties  had  not  been  properly  carried  into  effect.  It  was  suggested,  that  this  was 
in  the  nature  of  a  Jus  qucesitum  tertio.  It  seems  to  me  impossible  to  contend  that  it  is  so. 
This  matter  was  considered  in  the  present  session  of  parliament  in  your  Lordships'  House. ^  The 
jus  qucBsitum  must  be  not  merely  a  y«j  in  which  the  tertius  is  interested,  but  it  must  be  2^  jus  that 
was  intended  to  be  beneficial  in  some  way  to  a  third  person.  Now,  here  the  object  was  to  make 
an  arrangement  between  the  owners  of  these  two  lines.  It  is  true  that  if  the  owners  of  the  two 
lines  reduced  their  toll,  every  person  who  used  the  railway  would  be  benefited  by  it,  but  they  are 
not  the  /^r/iV  within  the  sense  and  meaning  of  that  rule.  It  was  contended,  that  this  was  meant 
for  the  benefit  of  the  lessees  of  the  mines  on  the  line  of  railway.  Even  if  that  were  so,  it  would 
be  extremely  doubtful,  whether  the  doctrine  oi  jus  quasitum  tertio  would  apply.  But  it  is  quite 
obvious  that,  if  this  is  a  jus  qucesitum  tertio  at  all,  the  whole  public  is  the  tertius^  because  every 
one  of  the  public  would  have  a  right  to  use  this  railway,  and  every  one,  therefore,  would  be  just 
as  much  interested  in  the  question  as  the  lessees  of  the  mines  upon  the  line  of  railway. 

Upon  the  whole,  therefore,  in  my  opinion,  the  Court  below  came  to  a  perfectly  correct 
conclusion,  and  the  result  is,  that  I  have  now  only  to  move  your  Lordships  that  this  appeal  be 
dismissed  with  costs. 

^  See  Peddie  v.  Brown,  ante,  p.  704. 
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Lord  Wensleydale. — My  Lords,  there  are  two  questions  in  this  case.  The  first  is,  irliether 
Mr.  Finnic,  the  appellant,  can  found  on  the  lease  granted  by  the  Kilmarnock  and  Troon  Railway 
Co.  (which  I  will  afterwards  call  the  Troon  Railway  Co.)  to  the  Glasgow,  Paisley,  Kilmarnock^ 
and  Ayr  Railway  Co.,  (which  1  will  subsequently  call  the  Ayrshire  Railway  Co.,)"  which  the 
respondents  now  represent,  on  the  ground  that  the  lease  contained  a  jus  quasitum  iertio  in  his 
favour.  And,  secondly,  if  he  could,  whether  he  has  made  out  the  case  which  was  necessary  to 
support  the  prayer  of  his  petition  for  suspension  and  interdict.  If  either  of  these  questions  is 
decided  against  the  appellant,  he  must  fail  in  the  suit. 

Having  fully  considered  the  judgment  of  the  Lord  Ordinary,  and  those  of  the  Judg^es  of  the 
Second  Division,  and  the  subsequent  judgment  of  Lord  Ardmillan  in  the  action  between  the  two 
companies,  and  the  elaborate  arguments  at  your  Lordships'  bar,  1  must  say,  that  I  think  that  both 
these  questions  ought  to  be  decided  against  the  appellant. 

The  doctrine  of  the  jus  quasitum  tertio  is  very  distinctly  explained  by  Lord  Stair,  L  lo,  5, 
where  he  says — "  It  is  likewise  the  opinion  of  Molina,  and  it  quadrates  with  our  customs,  that 
where  parties  contract,  and  there  be  any  article  in  favour  of  a  third  party  at  any  time,  it  is  jus 
quasitum  tertio  which  cannot  be  recalled  by  either  or  both  of  the  contractors,  but  he  may  compel 
either  of  them  to  exhibit  the  contract,  and  thereupon  the  obligor  may  be  compelled  to  perform." 
And  the  several  instances  that  he  cites  from  the  decisions  of  the  Court  of  Session  under  the 
head  of  jus  quasitum  tertio,  explain  his  meaning  to  be,  that,  where  there  is  an  express  stipulation 
in  a  contract  in  favour  of  any  one,  it  is,  in  effect,  an  agreement  between  those  parties  that  the 
stipulation  shall  be  performed  with  him,  and  though  the  person  in  whose  favour  it  is  made  is  not 
a  party  to  the  agreement,  nor  at  the  time  assenting  to  it,  he  may  afterwards  adopt  the  agreement 
in  his  favour,  and  sue  upon  it. 

It  is  not  necessary,  I  think,  that  the  stipulation  should  be  in  favour  of  a  named  party,  (though 
the  instances  given  in  the  decisions  are  such,)  for  I  conceive  that  if  the  party  or  parties  are 
sufficiently  described,  and  the  stipulation  is  clearly  meant  to  be  in  his  or  their  favour,  it  will  be 
enough  to  entide  the  person  or  persons  so  described  to  sue. 

By  a  stipulation  in  favour  of  a  third  party,  I  understand  an  agreement  that  something  is  to  be 
done  or  permitted  for  the  benefit  of  a  third  person  clearly  ascertained,  who,  though  not  a  party 
to  the  contract,  may  afterwards  come  in  and  insist  upon  its  performance,  and,  in  the  mean  time, 
the  actual  parties  cannot  revoke  it. 

The  instances  quoted  by  Lord  Stair  are  of  this  character.  If,  in  this  case,  the  stipulation 
between  the  two  companies  had  been,  that  Mr.  Finnie  nominatim,  or  the  tenant  of  the  Annandale 
coalfield,  should  carry  all  the  coals  from  that  coalfield  at  a  less  toll,  or  at  a  toll  previously  fixed 
by  the  two  companies,  that  would  have  enabled  Mr.  Finnie  to  insist  on  his  jus  quasitum  tertiOy 
and  sue  the  Glasgow  Railway  Co.;  but  there  is  no  such  stipulation  as  this  directly  for  the  benefit 
of  any  third  person. 

.  The  two  companies  contract  with  a  view  to  their  own  interest  as  companies,  to  seciire  the 
greatest  toll  to  the  Ayrshire  Co.,  and  the  greatest  rent  to  the  Troon  Co.  The  Duke  may  have 
bsen  chiefly  influenced  by  his  own  interest  in  trying  to  keep  the  charges  low,  and  so,  by  increasing 
the  coal  trade  of  his  tenants,  to  increase  his  own  royalties ;  but  the  benefit  to  Mr.  Finnie  and 
the  other  coalowners  is  incidental  to  the  intended  benefit  of  the  Railway  Co.,  and,  it  may  be, 
of  the  Duke,  but  it  is  not  the  immediate  object  of  the  parties.  Mr.  Finnie  is  named,  it  is  true, 
in  the  lease,  but  merely  as  a  part  of  the  description  of  the  estate,  the  coals  from  which  are  to 
form  part  of  the  measure  of  the  rent,  not  as  a  party  for  whose  benefit  a  stipulation  is  made. 
There  is,  in  effect,  no  stipulation  at  all  in  this  case  in  favour  of  a  third  person,  in  the  sense  in 
which  that  word  is  to  be  properly  understood.  Every  one  who  chose  to  use  the  road,  might,  if 
Mr.  Finnie  was  entitled  to  insist,  equally  insist  on  2ijus  quasitum  tertio, 

I  may  remark  on  this  part  of  the  case,  that  I  do  not  think  it  possible  to  support  the  claim  of 
Mr.  Finnie  to  found  on  the  lease,  on  the  ground  that  the  lease  being  granted  pursuant  to  the 
Statute  9  and  lo  Vict.  c.  221,  is  to  be  considered  as  part  of  the  statute,  as  if  the  statute  had 
enacted  expressly  what  the  parties  agreed  to.  This  view  of  the  case  appears  to  have  occurred 
to  Lord  Handyside ;  but  I  must  own  that  I  cannot  concur  in  it.  I  think,  therefore,  that  Mr. 
Finnie's  claim  to  found  on  the  lease  cannot  be  sustained. 

The  next  question  is,  whether  the  allegation  in  the  note  of  suspension  has  been  proved  by  the 
suspender  to  the  extent  to  which  it  was  necessary  for  him  to  prove  it,  as  that  note  is  the  petition 
"  to  interdict,  prohibit,  and  discharge  the  said  respondents  from  taking  and  charging  from  the 
complainer,  when  using  and  employing  the  Kilmarnock  and  Troon  Railway  with  carriages  and 
engines  properly  constructed,  any  higher  rate  of  toll,  in  respect  of  the  conveyance  of  coals 
thereon,  than  the  rate  of  \\d,  per  ton  per  mile,  fixed  in  concert  by  the  Glasgow,  Paisley,  Kil- 
marnock, and  Ayr  Railway  Co.,  now  represented  by  the  respondents,  and  the  Kilmarnock  and 
Troon  Railway  Co.,  in  terms  of  the  provisions  of  the  lease,  under  which  the  respondents  hold 
the  said  railway,  as  the  rate  to  be  taken  and  charged  from  persons  so  using  and  employing  the 
said  railway  for  such  conveyance,  and  contained  in  a  list  of  tolls  published  by  the  said  Glasgow, 
Paisley,  Kilmarnock,  and  Ayr  Railway  Co.,  in  compliance  with  the  provisions  of  their  acts,  on 
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or  about  the  4th  day  of  October  1848,  with  the  authority  and  approval  of  the  Kilmarnock  and 
Troon  Railway  Co.,  and  that  so  long  as  the  said  rate  shall  be  the  existing  legal  rate  of  toll  for 
the  use  and  employment  of  the  said  railway,  in  respect  of  the*  conveyance  of  coals  thereon,  as 
aforesaid." 

If,  in  order  to  sustain  this  petition,  it  is  necessary  to  prove  from  its  peculiar  form  that  the  toll 
of  i^d.  was  not  only  paid  in  concert,  but  also  inserted  in  a  list  of  tolls  published  by  the  Ayrshire 
Company,  with  the  authority  and  approval  of  the  Troon  Railway  Co.,  then  I  think  it  is  perfectly 
clear  that  the  appellant  could  not  succeed,  because  there  really  can  be  no  question  that  both 
companies  did  not  agree  upon  the  table  of  tolls,  whatever  may  be  said  as  to  their  having  agreed 
to  fix  the  amount  of  the  toll  itself.  The  table  of  the  4th  October  1848  was  certainly  not  put  up 
with  the  concurrence  of  the  two  companies,  or  agreed  to  by  the  Troon  Company. 

But  I  conceive  that,  in  order  to  support  this  petition,  it  would  be  enough  for  the  appellant  to 
prove  that  a  toll  of  i\d.  per  ton  per  mile  for  the  use  of  the  railway  for  the  conveyance  of  coals 
on  the  Kilmarnock  and  Troon  Railway,  with  carriages  and  engines  properly  constructed,  was 
fixed  in  concert  by  the  Ayrshire  Company  and  the  Troon  Company,  in  terms  of  the  provisions 
of  the  lease. 

It  is  true  that,  after  such  a  toll  had  been  agreed  upon,  it  could  not  be  collected  until  a  table 
of  tolls  had  been  duly  published,  and  it  is  probably  in  this  sense  that  the  Judges  use  the 
expression,  that  the  lease  requires  a  table  to  be  concerted  between  the  two  companies.  Certainly 
that  which  was  to  form  the  table  of  tolls  must  have  been  duly  concerted  between  the  two 
companies  before  it  could  be  obligatory,  but  if  it  had  been  so  concerted,  the  publication  of  the  toll 
in  a  table  by  the  Ayrshire  Company  alone  would  be  sufficient.  The  question  then  is,  has  there 
been  a  toll  concerted  between  the  two  companies  simply  for  the  use  of  the  railroad,  to  be  paid 
by  those  who  use  their  own  carriages  and  engines  ?  The  onus  prohandi  lies  upon  the  suspender 
to  prove  that  fact. 

Upon  a  full  consideration  of  the  correspondence  between  the  two  companies,  upon  the 
construction  of  which  this  question  depends,  I  am  of  opinion  with  the  Judges  of  the  Second 
Division  of  the  Court  of  Session,  that  the  fact  is  not  proved. 

The  lease  of  the  Kilmarnock  and  Troon  Co.  to  the  Ayrshire  Co.,  January  1847,  made  pursuant 
to  the  act  9  and  10  Vict.  c.  221,  reserves  a  fixed  rent  of  £,yj^  yearly,  and  a  fluctuating  rent,  namely, 
a  sum  equal  to  i^^.  per  ton  per  mile  on  all  minerals  carried  on  the  railway,  provided  the  same 
shall  have  been  raised  from  lands  between  Kilmarnock  and  Troon.     And  then,  there  is  a  stipu- 
lation, no  doubt  in  order  to  secure  the  traffic  along  the  railroad  being  continued,  that  the  gross 
charges  for  haulage  of  minerals  to  Troon  should  not  exceed  that  along  the  main  line  of  the 
Ayrshire  Company,  and  for  the  same  purpose,  no  doubt,  that  the  tolls  on  minerals  shall,  as 
occasion  may  require,  be  fixed  by  the  Ayrshire  and  Troon  Railway  Co.  in  concert,  and  shall 
never  exceed  the  tolls  that  were  actually  levied  by  the  Troon  Company  immediately  antecedent 
to  the  1 6th  July  1846,  and  the  Ayrshire  Company  are  to  keep  accurate  books,  in  order,  of  course, 
to  ascertain  the  rent.     It  is  perfectly  clear  on  the  wording  of  this  lease,  that  no  toll,  as  such, 
would  b3  due  to  the  Troon  Company.     All  the  tolls  are  to  belong  to  the  Ayrshire  Company. 
The  I  Jrtf.  per  ton  per  mile  is  a  rent  payable  to  the  Troon  Company,  varying,  of  course,  with  the 
quantity  carried ;  and  as  it  is  the  interest  of  that  company  that  as  great  a  quantity  as  possible 
should  be  carried  along  it,  they  stipulate  for  the  power  to  fix  the  tolls,  and  also  that  the  tolls 
should  never  exceed  the  tolls  they  actually  levied  before,  because  the  increase  of  them  would 
naturally  tend  to  diminish  the  quantity  carried,  and  so  lessen  the  rent  payable.     If  the  two 
companies  could  not  agree  to  reduce  the  tolls,  at  all  events  they  were  to  remain  at  the  previous 
rate.     I  agree  with  Lord  Ardmillan,  that  the  term  "  tolls  "  in  this  lease,  being  the  same  word  as 
is  used  in  the  Railway  Acts,  is,  by  the  interpretation  clause  therein,  to  be  taken  to  mean"  "any 
toll,  charge,  or  other  payment,  payable  for  any  passenger,"  &c.,  or  for  any  goods,  matter  or 
thing  conveyed  along  on  the  railway,  and  is  to  be  understood  in  that  sense  in  this  lease ;  and 
therefore  that  the  two  companies  were  to  concert  together,  not  merely  the  toll  for  the  use  of  the 
railway  as  such,  but  also  all  the  charges  for  the  carriage  of  goods ;  and  the  two  companies  did 
proceed  to  adjust  these.     But  the  question  is,  whether  these  companies  ever  did  agree  to  the 
amount  of  the  toll  "  for  the  use  of  the  railway,"  to  be  paid  by  those  who  use  their  own  means  of 
conveyance  ? 

It  is  obvious  that  the  rent  due  to  the  Troon  Company  never  could  be  reduced  without  the 
Duke*s  consent,  and  the  question  of  the  reduction  of  rent  was  independent  of  the  rate  of  tolls, 
understood  in  the  sense  I  have  just  explained,  to  be  paid  to  the  Ayrshire  Company  for  the  use 
of  the  railway  and  otherwise. 

The  negotiations  with  the  Duke  of  Portland,  as  representing  the  Troon  Company,  for  an 
alteration  of  charges,  began  in  the  year  1847,  and  were  conducted  by  the  agents  of  both  parties. 
In  the  first  instance,  it  was  found  that  the  maximum  rates  for  limestone,  included  in  the  term 
minerals,  allowed  by  the  act  of  1846,  was  2rtf.  per  ton  per  mile  for  toll,  haulage,  and  the  use  of 
waggons,  for  which  \\d.  would  have  to  be  paid  to  the  Troon  Company  by  the  lease,  so  that  the 
Ayrshire  Company  would  have  no  more  than  \d,  per  ton  per  mile  for  the  use  of  waggons  and 
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Lord  Wensleydale. — My  Lords,  there  are  two  questions  in  this  case.  The  first  is,  whether 
Mr.  Finnic,  the  appellant,  can  found  on  the  lease  granted  by  the  Kilmarnock  and  Troon  Railway 
Co.  (which  I  will  afterwards  call  the  Troon  Railway  Co.)  to  the  Glasgow,  Paisley,  Kilmarnock, 
and  Ayr  Railway  Co.,  (which  I  will  subsequently  call  the  Ayrshire  Railway  Co.,)Vhich  the 
respondents  now  represent,  on  the  ground  that  the  lease  contained  a  jus  quasitum  tertio  in  his 
favour.  And,  secondly,  if  he  could,  whether  he  has  made  out  the  case  which  was  necessary  to 
support  the  prayer  of  his  petition  for  suspension  and  interdict.  If  either  of  these  questions  is 
decided  against  the  appellant,  he  must  fail  in  the  suit. 

Having  fully  considered  the  judgment  of  the  Lord  Ordinary,  and  those  of  the  Judges  of  the 
Second  Division,  and  the  subsequent  judgment  of  Lord  Ardmillan  in  the  action  between  the  two 
companies,  and  the  elaborate  arguments  at  your  Lordships' bar^  I  must  say,  that  I  think  that  both 
these  questions  ought  to  be  decided  against  the  appellant. 

The  doctrine  of  the  jus  guasitum  teriio  is  very  distinctly  explained  by  Lord  Stair,  i.  lo,  5, 
where  he  says — "  It  is  likewise  the  opinion  of  Molma,  and  it  quadrates  with  our  customs,  that 
where  parties  contract,  and  there  be  any  article  in  favour  of  a  third  party  at  any  lime,  it  is  jus 
gucesiium  tertio  which  cannot  be  recalled  by  either  or  both  of  the  contractors,  but  he  may  compel 
either  of  them  to  exhibit  the  contract,  and  thereui>on  the  obligor  may  be  compelled  to  perform." 
And  the  several  instances  that  he  cites  from  the  decisions  of  the  Court  of  Session  under  the 
head  of  jus  guasitum  tertio,  explain  his  meaning  to  be,  that,  where  there  is  an  express  stipulation 
in  a  contract  in  favour  of  any  one,  it  is,  in  effect,  an  agreement  between  those  parties  that  the 
stipulation  shall  be  performed  with  him,  and  though  the  person  in  whose  favour  it  is  made  is  not 
a  party  to  the  agreement,  nor  at  the  time  assenting  to  it,  he  may  afterwards  adopt  the  agreement 
in  his  favour,  and  sue  upon  it. 

It  is  not  necessary,  I  think,  that  the  stipulation  should  be  in  favour  of  a  named  party,  (though 
the  instances  given  in  the  decisions  are  such,)  for  I  conceive  that  if  the  party  or  parties  are 
sufficiently  described,  and  the  stipulation  is  clearly  meant  to  be  in  his  or  their  favour,  it  will  be 
enough  to  entide  the  person  or  persons  so  described  to  sue. 

By  a  stipulation  in  favour  of  a  third  party,  I  understand  an  agreement  that  something  is  to  be 
done  or  permitted  for  the  benefit  of  a  third  person  clearly  ascertained,  who,  though  not  a  party 
to  the  contract,  may  afterwards  come  in  and  insist  upon  its  performance,  and,  in  the  mean  time, 
the  actual  parties  cannot  revoke  it. 

The  instances  quoted  by  Lord  Stair  are  of  this  character.  If,  in  this  case,  the  stipulation 
between  the  two  companies  had  been,  that  Mr.  Finnic  nominatim,  or  the  tenant  of  the  Annandale 
coalfield,  should  carry  all  the  coals  from  that  coalfield  at  a  less  toll,  or  at  a  toll  previously  fixed 
by  the  two  companies,  that  would  have  enabled  Mr.  Finnic  to  insist  on  his  jus  guasitum  tertio^ 
and  sue  the  Glasgow  Railway  Co.;  but  there  is  no  such  stipulation  as  this  directly  for  the  benefit 
of  any  third  person. 

.  The  two  companies  contract  with  a  view  to  their  own  interest  as  companies,  to  secure  the 
greatest  toll  to  the  Ayrshire  Co.,  and  the  greatest  rent  to  the  Troon  Co.  The  Duke  may  have 
bsen  chiefly  influenced  by  his  own  interest  in  trying  to  keep  the  charges  low,  and  so,  by  increasing 
the  coal  trade  of  his  tenants,  to  increase  his  own  royalties ;  but  the  benefit  to  Mr.  Finnie  and 
the  other  coalowncrs  is  incidental  to  the  intended  benefit  of  the  Railway  Co.,  and,  it  may  be, 
of  the  Duke,  but  it  is  not  the  immediate  object  of  the  parties.  Mr.  Finnie  is  named,  it  is  true, 
in  the  lease,  but  merely  as  a  part  of  the  description  of  the  estate,  the  coals  from  which  are  to 
form  part  of  the  measure  of  the  rent,  not  as  a  party  for  whose  benefit  a  stipulation  is  made. 
There  is,  in  effect,  no  stipulation  at  all  in  this  case  in  favour  of  a  third  person,  in  the  sense  in 
which  that  word  is  to  be  properly  understood.  Every  one  who  chose  to  use  the  road,  might,  if 
Mr.  Finnie  was  entitled  to  insist,  equally  insist  on  2,  jus  guasitum  tertio. 

I  may  remark  on  this  part  of  the  case,  that  I  do  not  think  it  possible  to  support  the  claim  of 
Mr.  Finnie  to  found  on  the  lease,  on  the  ground  that  the  lease  being  granted  pursuant  to  the 
Statute  9  and  10  Vict.  c.  221,  is  to  be  considered  as  part  of  the  statute,  as  if  the  statute  had 
enacted  expressly  what  the  parties  agreed  to.  This  view  of  the  case  appears  to  have  occurred 
to  Lord  Handyside;  but  I  must  own  that  I  cannot  concur  in  it.  I  think,  therefore,  that  Mr. 
Finnie's  claim  to  found  on  the  lease  cannot  be  sustained. 

The  next  question  is,  whether  the  allegation  in  the  note  of  suspension  has  been  proved  by  the 
suspender  to  the  extent  to  which  it  was  necessary  for  him  to  prove  it,  as  that  note  is  the  petition 
"  to  interdict,  prohibit,  and  discharge  the  said  respondents  from  taking  and  charging  from  the 
complainer,  when  using  and  employing  the  Kilmarnock  and  Troon  Railway  with  carriages  and 
engines  properly  constructed,  any  higher  rate  of  toll,  in  respect  of  the  conveyance  of  coals 
thereon,  than  the  rate  of  \\d,  per  ton  per  mile,  fixed  in  concert  by  the  Glasgow,  Paisley,  Kil- 
marnock, and  Ayr  Railway  Co.,  now  represented  by  the  respondents,  and  the  Kilmarnock  and 
Troon  Railway  Co.,  in  terms  of  the  provisions  of  the  lease,  under  which  the  respondents  hold 
the  said  railway,  as  the  rate  to  be  taken  and  charged  from  persons  so  using  and  employing  the 
said  railway  for  such  conveyance,  and  contained  in  a  list  of  tolls  published  by  the  said  Glasgow, 
Paisley,  Kilmarnock,  and  Ayr  Railway  Co.,  in  compliance  with  the  provisions  of  their  acts,  on 
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or  about  the  4th  day  of  October  1848,  with  the  authority  and  approval  of  the  Kilmarnock  and 
Troon  Railvray  Co.,  and  that  so  long  as  the  said  rate  shall  be  the  existing  legal  rate  of  toll  for 
the  use  and  employment  of  the  said  railway,  in  respect  of  the* conveyance  of  coals  thereon,  as 
aforesaid." 

If,  in  order  to  sustain  this  petition,  it  is  necessary  to  prove  from  its  peculiar  form  that  the  toll 
of  i\;d,  was  not  only  paid  in  concert,  but  also  inserted  in  a  list  of  tolls  published  by  the  Ayrshire 
Company,  with  the  authority  and  approval  of  the  Troon  Railway  Co.,  then  I  think  it  is  perfectly 
clear  that  the  appellant  could  not  succeed,  because  there  really  can  be  no  question  that  both 
companies  did  not  agree  upon  the  table  of  tolls,  whatever  may  be  said  as  to  their  having  agreed 
to  fix  the  amount  of  the  toll  itself.  The  table  of  the  4th  October  1848  was  certainly  not  put  up 
with  the  concurrence  of  the  two  companies,  or  agreed  to  by  the  Troon  Company. 

But  I  conceive  that,  in  order  to  support  this  petition,  it  would  be  enough  for  the  appellant  to 
prove  that  a  toll  of  \\d.  per  ton  per  mile  for  the  use  of  the  railway  for  the  conveyance  of  coals 
on  the  Kilmarnock  and  Troon  Railway,  with  carriages  and  engines  properly  constructed,  was 
fixed  in  concert  by  the  Ayrshire  Company  and  the  Troon  Company,  in  terms  of  the  provisions 
of  the  lease. 

It  is  true  that,  after  such  a  toll  had  been  agreed  upon,  it  could  not  be  collected  until  a  table 
of  tolls  had  been  duly  published,  and  it  is  probably  in  this  sense  that  the  Judges  use  the 
expression,  that  the  lease  requires  a  table  to  be  concerted  between  the  two  companies.  Certainly 
that  which  was  to  form  the  table  of  tolls  must  have  been  duly  concerted  between  the  two 
companies  before  it  could  be  obligatory,  but  if  it  had  been  so  concerted,  the  publication  of  the  toll 
in  a  table  by  the  Ayrshire  Company  alone  would  be  sufficient.  The  question  then  is,  has  there 
been  a  toll  concerted  between  the  two  companies  simply  for  the  use  of  the  railroad,  to  be  paid 
by  those  who  use  their  own  carriages  and  engines  ?  The  onus  prohandi  lies  upon  the  suspender 
to  prove  that  fact. 

Upon  a  full  consideration  of  the  correspondence  between  the  two  companies,  upon  the 
construction  of  which  this  question  depends,  I  am  of  opinion  with  the  Judges  of  the  Second 
Division  of  the  Court  of  Session,  that  the  fact  is  not  proved. 

The  lease  of  the  Kilmarnock  and  Troon  Co.  to  the  Ayrshire  Co.,  January  1847,  made  pursuant 
to  the  act  9  and  10  Vict.  c.  221,  reserves  a  fixed  rent  of  Jiyjl  yearly,  and  a  fluctuating  rent,  namely, 
a  sum  equal  to  \\d»  per  ton  per  mile  on  all  minerals  carried  on  the  railway,  provided  the  same 
shall  have  been  raised  from  lands  between  Kilmarnock  and  Troon.  And  then,  there  is  a  stipu- 
lation, no  doubt  in  order  to  secure  the  traffic  along  the  railroad  being  continued,  that  the  gross 
charges  for  haulage  of  minerals  to  Troon  should  not  exceed  that  along  the  main  line  of  the 
Ayrshire  Company,  and  for  the  same  purpose,  no  doubt,  that  the  tolls  on  minerals  shall,  as 
occasion  may  require,  be  fixed  by  the  Ayrshire  and  Troon  Railway  Co.  in  concert,  and  shall 
never  exceed  the  tolls  that  were  actually  levied  by  the  Troon  Company  immediately  antecedent 
to  the  1 6th  July  1846,  and  the  Ayrshire  Company  are  to  keep  accurate  books,  in  order,  of  course, 
to  ascertain  the  rent.  It  is  perfectly  clear  on  the  wording  of  this  lease,  that  no  toll,  as  such, 
would  b2  due  to  the  Troon  Company.  All  the  tolls  are  to  belong  to  the  Ayrshire  Company. 
The  \\d,  per  ton  per  mile  is  a  rent  payable  to  the  Troon  Company,  varying,  of  course,  with  the 
quantity  carried ;  and  as  it  is  the  interest  of  that  company  that  as  great  a  quantity  as  possible 
should  be  carried  along  it,  they  stipulate  for  the  power  to  fix  the  tolls,  and  also  that  the  tolls 
should  never  exceed  the  tolls  they  actually  levied  before,  because  the  increase  of  them  would 
naturally  tend  to  diminish  the  quantity  carried,  and  so  lessen  the  rent  payable.  If  the  two 
companies  could  not  agree  to  reduce  the  tolls,  at  all  events  they  were  to  remain  at  the  previous 
rate.  I  agree  with  Lord  Ardmillan,  that  the  term  "  tolls  "  in  this  lease,  being  the  same  word  as 
is  used  in  the  Railway  Acts,  is,  by  the  interpretation  clause  therein,  to  be  taken  to  mean"  "any 
toll,  charge,  or  other  payment,  payable  for  any  passenger,"  &c.,  or  for  any  goods,  matter  or 
thing  conveyed  along  on  the  railway,  and  is  to  be  understood  in  that  sense  in  this  lease ;  and 
therefore  that  the  two  companies  were  to  concert  together,  not  merely  the  toll  for  the  use  of  the 
railway  as  such,  but  also  all  the  charges  for  the  carriage  of  goods ;  and  the  two  companies  did 
proceed  to  adjust  these.  But  the  question  is,  whether  these  companies  ever  did  agree  to  the 
amount  of  the  toll  "  for  the  use  of  the  railway,"  to  be  paid  by  those  who  use  their  own  means  of 
conveyance  ? 

It  is  obvious  that  the  rent  due  to  the  Troon  Company  never  could  be  reduced  without  the 
Duke's  consent,  and  the  question  of  the  reduction  of  rent  was  independent  of  the  rate  of  tolls, 
understood  in  the  sense  I  have  just  explained,  to  be  paid  to  the  Ayrshire  Company  for  the  use 
of  the  railway  and  otherwise. 

The  negotiations  with  the  Duke  of  Portland,  as  representing  the  Troon  Company,  for  an 
alteration  of  charges,  began  in  the  year  1847,  ^^^  were  conducted  by  the  agents  of  ooth  parties. 
In  the  first  instance,  it  was  found  that  the  maximum  rates  for  limestone,  included  in  the  term 
minerals,  allowed  by  the  act  of  1846,  was  2d,  per  ton  per  mile  for  toll,  haulage,  and  the  use  of 
waggons,  for  which  \\d.  would  have  to  be  paid  to  the  Troon  Company  by  the  lease,  so  that  the 
Ayrshire  Company  would  have  no  more  than  \d,  per  ton  per  mile  for  the  use  of  waggons  and 
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haulage,  which  would  not  cover  the  expense  of  haulage  alone.  Application  was  therefore  made 
to  the  Uuke's  agent  to  strike  limestone  out  of  the  class  of  minerals  altogether.  It  is  suggested 
also  at  the  same  time,  that  the  high  rate  of  toll  on  the  Troon  line  is  likely  to  injure  the  Duke's 
coal  trade. 

The  Ayrshire  Company  were  always  desirous  of  preventing  the  establishment  of  a  competing- 
line  then  projected  from  Kilmarnock  to  Ayr,  and  were  anxious  to  reduce  the  charges  on  the 
whole  of  their  line,  in  order  to  prevent  competition.  A  negotiation  between  the  agents  continued 
some  months,  with  a  view  to  a  new  arrangement  with  the  Duke,  and  it  finally  resulted  in  an 
alternative  offer  by  the  Ayrshire  Company  to  the  Duke  of  Portland,  one  branch  of  which  was, 
that  these  dues  should  be  reduced  to  2d,  per  ton  per  mile,  payable  by  those  using  the  line,  and 
that  this  sum  should  be  divided  in  the  proportion  of  \\d.  to  his  Grace,  and  J</.  to  the  company — 
that  is,  in  truth,  that  the  payment  for  rent  under  the  lease  should  be  \\d,  per  ton  per  mile, 
which  latter  proposal  appears  to  have  been  accepted  by  the  Duke's  agent. 

Accordingly,  the  Duke,  on  the  13th  May  1847,  through  his  counsel,  the  late  Mr.  Talbot, 
announced  his  intention  to  the  committee  on  the  Kilmarnock  and  Ayrshire  bill,  that  he  would 
reduce  the  rates  on  the  Troon  line  to  2d.  per  ton  per  mile,  and  the  committee  in  consequence 
reported  that  the  preamble  of  the  bill  was  not  proved. 

Much  correspondence  subsequently  took  place  between  the  agents  as  to  the  proper  form  of 
the  agreement.  A  difficulty  arose  as  to  the  reduction  upon  coals  not  carried  to  Troon.  That 
difficulty  was  formally  settled  by  the  agreement  on  the  part  of  the  Duke  to  make  the  reduction 
of  the  dues  on  the  Kilmarnock  and  Troon  line  universal.  All  the  parties  then  agreed,  that  the 
reduction  of  the  total  charge  upon  the  carriage  of  minerals  to  the  customers  should  be  to  2d.  per 
ton  per  mile,  and  the  reduction  of  the  payment  to  the  Duke,  representing  the  company,  from 
i\d.  to  \\d,  per  ton  per  mile ;  but  that  payment  to  the  Duke  was  not  toll  for  the  use  of  the  road, 
for  no  toll  was  due  to  him,  it  was  only  rent  of  the  railroad  in  proportion  to  the  quantity  of 
minerals  carried ;  and  after  the  agreement  with  his  Grace,  it  was  perfectly  immaterial  to  him 
what  toll  the  Ayrshire  Company  charged  to  those  who  used  the  line  simply  for  the  use  of  it, 
provided  they  did  not  charge  for  that  use  and  carriages  and  haulage  together,  greater  rates 
than  2d,  per  ton  per  mile,  which  they  had  agreed  not  to  do.  The  Troon  Company,  in  fact,  had 
never  in  these  negotiations  taken  into  consideration  the  toll  to  be  paid  by  those  who  used  the 
railroad  simply  for  the  use  of  it,  and  never  meant  to  fix  it  under  the  provisions  given  by  the 
lease,  though  they  did  mean  to  limit  the  total  charge. 

It  is  true,  that  in  the  course  of  the  correspondence,  the  rent  and  toll  for  the  use  of  road  at  the 
time  of  the  lease  having  been  the  same,  the  writer  of  some  of  the  letters  treated  the  reduced  rent 
payable  to  the  Troon  Company  as  a  toll  payable  to  them,  but  this  was  an  inaccuracy  of 
expression ;  in  truth,  it  was  only  the  rent  payable  to  the  Troon  Company,  which  was  really  the 
subject  of  the  bargain  between  the  two  companies,  by  whatever  name  it  may  have  been  called. 

The  Ayrshire  Company  published  the  table  of  nth  October  1848,  stating  the  toll  to  be  \\d, 
per  ton  per  mile  on  all  coals,  &c.,  but  this  was  really  not  in  fulfilment  of  an  agreement  with  the 
Troon  Company,  and  therefore  was  not  connected  with  them,  being  fixed  by  the  Ayrshire 
Company  alone,  and  might  be  revoked  by  them,  and  it  was  revoked.  Whether  the  Troon 
Railway  Co.  might  not  have  brought  an  action  against  the  Ayrshire  Company  for  charging  more 
altogether  than  2d.  per  ton  per  mile,  is  not  part  of  the  present  question. 

It  is  only  on  the  ground  that  \\d.  per  ton  per  mile  was  agreed  to  by  the  two  companies  as  a 
toll  for  the  use  of  the  railroad  that  the  suspender  can  succeed.  I  think  he  has  not  made  out  that 
proposition. 

Much  stress  was  laid  upon  the  Troon  Company  having  paid  back  the  excess  above  \\d,  per 
ton  per  mile  to  the  Ayrshire  Company  for  an  overcharge  from  the  15th  May  1847,  and 
which  was  returned  by  the  Ayrshire  Company  to  the  coal  traders,  as  if  this  was  an  admission  by 
both  companies,  that  they  had  agreed  to  the  reduction  of  the  toll  as  such.  It  appears  to  me  not 
to  have  that  effect  An  assent  by  the  Troon  Company  to  reduce  its  rent  from  a  bygone  time^ 
and  the  Ayrshire  Company  to  reduce  their  charges  to  the  traders  in  proportion  from  the  same 
time,  and  to  allow  such  reduction  to  the  traders  who  had  paid  too  much,  will  explain  the  trans- 
action equally  well ;  and  it  appears  to  me  really  to  be  the  true  state  of  the  case.  Therefore,  I 
am  of  opinion  with  my  noble  and  learned  friend,  that  this  judgment  ought  to  be  affirmed,  with 
costs.  ^ 

Interlocutor  affirmed ^  with  costs, 
Appellanfs  AgentSy  Maitland  and  Graham;  Walker  and  Melville,  W.S. — Respondents  Agents^ 
Grahame,  Weems,  and  Grahame;  Gibson-Craig,  Dalziel,  and  Brodie,  W.S. 

*  See  a  'previous  case  between  the  same  parties  on  another  point,  ante,  p.  520. 
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FEBRUARY  23,  1858. 

The  London  and  North  Western  Railway  Company,  Appellafits,  v.  James 
Lindsay,  Respondent. 

Jurisdiction — Arrestment  Jurisdictionis  Fundandae  Causd — Foreign — Summons — Competency 

Held  (affirming  judgment),  That  a  domiciled  Englishman^  living  in  England^  may  competently 
be  convened  in  an  action  for  damages  in  Scotland^  by  arresting"previous  to  the  action,  any  debts 
or  sums  of  money  due  to  him  in  Scotland,  jurisdictionis  fundandae  causA.^ 

The  question  disposed  of  by  this  appeal  was,  whether  parties  domiciled  and  living  in  England 
could  competently  be  convened  in  an  action  before  the  Courts  in  Scotland,  by  arresting,  in 
Scotland,  prior  to  the  institution  of  the  action,  debts  or  sums  of  money  due  to  them,  with  the 
view  of  founding  jurisdiction  in  the  Court  to  entertain  the  action. 

The  circumstances  in  which  the  question  arose,  were  shortly  these : — The  respondent,  who  is 
a  fruit  merchant  residing  in  Edinburgh,  averring  that  the  appellants,  who  are  an  English  com- 
pany, owners  of  the  railway  from  London  to  Lancaster  and  Liverpool  and  many  traffic  connec- 
tions with  the  lines  to  the  north,  had  refused  to  carry  his  goods  from  Liverpool  to  Edinburgh, 
except  on  terms  which  were  unwarranted,  particularly  by  various  railway  statutes,  inter  alia,  the 
17th  and  1 8th  Vict.  cap.  31,  and  that  in  consequence  of  certain  placards  which  they  had  put  up 
in  the  railway  station  at  Liverpool,  he  had  sustained  injury  in  character,  and  also  pecuniarily, 
brought  an  action  (summons  dated  23d  December  1854)  in  the  Court  of  Session,  to  have  it 
declared,  that  they  were  bound  to  carry  his  fruit  at  usual  and  legal  rates. 

Prior  to  the  date  of  the  summons,' (viz.,  20th  Dec.  1854,)  the  pursuer  had  obtained  letters  of 
arrestment  against  the  appellants ;  which,  after  setting  forth  the  circumstances  above  alluded  to, 
concluded  that  the  defenders  were  a  foreign  company,  but  it  had  debts  and  effects  belonging  to 
them  in  Scotland,  and  that  letters  of  arrestment  were  n^ctssdivy  jurisdictionis  fundandae  causd. 
Accordingly  a  sum  of  ;£5oo  then  being  in  the  hands  of  the  Caledonian  R.  Co.,  and  belonging 
to  the  defenders,  was  arrested. 

The  execution  of  the  letters  of  arrestment  was  in  the  following  form: — "Upon  the  21st  day 
of  December  1854,  by  virtue  of  the  within  letters  of  arrestment  ad  fundandam  jurisdictionem^ 
dated  and  signeted  the  20th  day  of  December  current,  raised  at  the  instance  of  James  Lindsay, 
fruit  merchant.  Physic  Gardens,  Edinburgh,  complainer,  against  the  London  and  North  Western 
Railway  Company,  I,  John  Robertson,  messenger  at  arms,  passed,  and,  in  Her  Majesty's  name 
and  authority,  lawfully  fenced  and  arrested  in  the  hands  of  the  Caledonian  Railway  Company 
the  sum  of  ;^5oo  sterling,  more  or  less,  due  and  addebted  by  them  to  the  said  London  and 
North  Western  Railway  Company;  together  also  with  all  goods  and  gear,  debts,  sums  of  money, 
or  any  other  effects  whatever,  lying  in  their  hands,  custody,  and  keeping,  pertaining,  or  any 
manner  of  way  belonging,  to  the  said  London  and  North  Western  Railway  Company,  or  to  any 
person  or  persons  for  their  use  and  behoof,  all  to  remain  under  sure  fence  and  arrestment 
jurisdictionis  fundandce  causd,  conform  to  said  letters.  A  just  copy  of  arrestnient,  to  the  effect 
foresaid,  addressed  to  and  for  behoof  of  the  said  Caledonian  Railway  Company,  I  delivered  to 
Archibald  Gibson,  their  secretary,  personally  apprehended,  within  their  principal  office  in 
Renfield  Street,  Glasgow ;  which  copy  of  arrestment  was  signed  by  me,  did  bear  the  date  hereof, 
and  contained  the  date  and  signeting  of  said  letters,  with  the  name  and  designation  of  Martin 
Hutton,  residing  in  Glasgow,  witness  present  at  the  premises,  and  hereto  with  me  subscribing  on 
this  and  the  preceding  [>age. 

(Signed)        "Jno.  Robertcon. 

(Signed)        " Martin  Hutton,  witness" 

The  Lord  Ordinary  and  the  Inner  House  found  that  the  Court  of  Session  had  jurisdiction  to 
entertain  the  action. 

The  Railway  Company  appealed,  contending  that  there  was  no  jurisdiction  in  the  Court  of 
Session  over  them  in  such  an  action. 

Before  the  commencement  of  the  argument — 


*  See  previous  report  18  D.  62;  28  Sc.  Jur.  17;  29  Sc.  Jur.  18.        S.  C.  3  Macq.  Ap.  99:  30 
Sc.  Jur.  336. 
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Lord  Wens leyd ale  stated  that  he  was  a  shareholder  in  the  appellants'  company,  and  there- 
fore he  proposed  to  retire  and  take  no  part  in  the  judgment. 

The  Lord  Chancellor  said  that  this  seemed  scarcely  necessary,  for  the  judgment  was  not 
the  judgment  of  individual  peers,  but  the  judgment  of  the  House.  If  the  matter  came  to  be 
closely  viewed,  there  would  be  few  cases,  where  one  or  other  of  the  members  of  the  House  were 
not  more  or  less  interested. 

Sir  I^,  Bethell  said,  that,  as  far  as  he  was  concerned,  he  had  no  objection ;  but,  since  Dinted 
case,  3  H.  L.  Cas.  759,  it  was  better  to  avoid  the  difficulty  that  might  arise. 

Lord  Wensleydale  accordingly  retired. 

A ttorney -General  {Bt\\ie\\\  and  Anderson  Q.C.,  for  the  appellants. — The  interlocutor  in  this 
case  was  wrong  on  two  grounds — i.  There  was  no  such  jurisdiction  in  the  Court  of  Session  as 
that  claimed ;  2.  If  there  was,  it  did  not  extend  to  a  case  like  the  present,  which  was  a  case  of 
illiquid  damages,  but  was  confined  to  cases  of  liquid  debt. 

I.  As  to  the  jurisdiction  created  by  arrestment,  it  is  contrary  to  principle,  and  leads  to  incon- 
venient and  absurd  results.  There  was  nothing  in  England  analogous  to  such  a  jurisdiction. 
The  general  rule  in  the  jurisprudence  of  every  country  was,  that  the  pursuer  must  go  into  the 
defendant's  Court  {actor  sequitur forum  rei).  It  may  be  true,  that,  in  Scotland  the  practice  had 
long  been  to  arrest  personal  property  of  an  alleged  debtor,  which  was  within  the  jurisdiction, 
but  the  real  object  of  this  was  merely  to  compel  the  debtor  to  give  csiution,  judicio  sisti,  and  no 
greater  effect  ought  to  be  given  to  the  practice.  To  say  that  a  party  in  Scotland  could,  by 
merely  arresting  a  chattel  within  the  jurisdiction  of  the  Scotch  Court,  which  belonged  to  a  person 
residing  out  of  its  jurisdiction,  acquire  a  universal  jurisdiction  over  the  owner  of  it,  for  every 
cause  of  action,  though  such  cause  might  have  arisen  in  Italy  or  America,  was  absurd.  What 
augmented  the  absurdity  was,  that  in  Scotland  it  was  not  necessary,  that  a  person,  who  was  out 
of  the  jurisdiction,  should  be  served  personally  with  process,  for  all  that  was  required  was  to  cite 
him  eaictally,  by  leaving  a  notice  at  the  Register  House,  which  was  no  notice  at  all.  The  result 
was,  that  in  a  case  like  the  present,  if  the  defendant  did  not  appear,  even  though  he  had  never 
heard  of  the  action,  judgment  would  go  against  him.  This  would  always  lead  to  injustice. 
[Lord  Chancellor. — You  say,  that  the  object  of  arrestment  is  merely  to  bring  the  defendant 
into  Court.] 

Yes.  It  amounts  merely  to  this :  "  I  will  keep  your  property,  until  you,  the  owner,  come 
within  my  jurisdiction  to  claim  it.'* '  It  conferred  no  jurisdiction  over  the  owner  so  long  as  be 
was  out  of  the  country.  Any  judgment  founded  on  mere  arrestment,  and  obtained  without 
notice  to  the  owner,  was  incompetent  and  a  mere  nullity.  A  judgment  of  this  kind,  or  decree  in 
absence,  as  it  is  called,  was  of  no  use  or  effect,  because  it  was  contrary  to  the  first  principles  of 
justice.  A  universal  principle  was  laid  down  on  this  subject  in  Buchanan  v.  Rucker,  9  East,  192; 
I  Camp.  65,  where  it  was  held,  that  no  action  could  be  maintained  in  England  on  a  colonial 
judgment,  unless  it  appeared  that  the  defendant  had  been  personally  served  with  process,  and 
had  an  opportunity  of  defending  the  suit.  It  was  quite  immaterial,  whether  the  Court  in  which 
the  suit  is  brought  makes  it  a  practice  to  dispense  with  personal  service. 

In  Buchanan  v.  Rucker,  a  copy  of  the  declaration  had  been  nailed  up  at  the  Court  house  door 
in  Tobago,  and  there  was  nothing  to  shew,  that  the  defendant  had  ever  heard  of  it  or  was 
otherwise  subject  to  the  jurisdiction. 

[Lord  Brougham. — ^And  Lord  EUenborough  held,  that  the  Court  of  Queen's  Bench  would  not 
be  bound  by  any  such  absurd  and  ridiculous  process,  for  the  best  of  all  reasons,  that  it  was 
trying  a  man  behind  his  back  !] 

Quite  so.  Lord  EUenborough  said,  the  Provost  Marshal  of  Tobago  might  pass  a  law  to  bind 
the  whole  world  if  he  liked,  but  would  the  world  submit  to  such  assumed  jurisdiction  ?  It  was 
the  same  thing  in  this  case.  If -a  foreigner  should  go  to  a  hotel  in  Edinburgh,  and  leave  an  old 
hat  or  umbrella,  or,  as  Lord  Hailes  said,  "a  tooth  pick  at  a  penny  the  dozen,"  behind  him,  he 
would  be  liable  to  be  sued  in  the  Court  of  Session  for  any  cause  of  action  the  creditor  who 
arrests  it  alleged,  and  to  have  decree  given  against  him,  though  he  might  never  hear  of  the  pro- 
ceedings. Such  was  the  doctrine  of  this  interlocutor ;  but  such  a  practice  as  this  was  a  mere 
usurpation,  and  ought  at  once  to  be  put  an  end  to.  There  was  no  clear  authority  in  the  law  of 
Scotland  to  justify  the  principle.  The  earliest  case  reported  is  Young  v.  Amoldy  M.  4833.  The 
sole  question,  however,  there  was,  whether  the  Court  of  Session  or  the  Sheriff  should  grant  the 
warrant,  and  all  the  Court  did  was  to  restrain  the  defender  from  removing  the  goods  till  he  found 
caution.  (See  the  report  in  Fountainhall.)  All  that  the  practice  amounted  to  at  that  time,  if  a 
practice  at  all,  was  to  make  the  owner  of  the  goods  appear  and  g^ve  caution  in  the  cause  de 
judicio  sisH.  The  next  case  was  Scruton  v.  Gray,  M.  4822  ;  Hailes  499,  where  an  Irish  student 
had  left  an  old  desk  behind  him  in  his  lodgings,  and  a  young  woman  arrested  it,  and  brought  an 
action  of  declarator  of  marriage  against  him,  while  he  was  in  Ireland.  The  Court,  however, 
held  such  an  action  did  not  lie,  and  the  Judges  then  said  that  the  jurisdiction  in  such  cases  was 
confined  to  debt,  and  was  merely  a  mercantile  remedy,  and  a  barbarous  thing  at  most.  Then 
comes  the  case  of  Ashton  v.  Mackrill^  M.  4835,  but  that  only  proved,  that  if  a  person  goes  to 
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Scotland  and  chooses  to  administer  the  goods  of  his  testator,  he  will  become  amenable  to  the 

jurisdiction.     (See  the  reasons  of  the  judgment  in  Hailes,  526.)    The  chief  authority  relied  on 

for  the  respondent  is  Voet,  2,  i,  46;  but  he  is  a  foreign  writer,  and  not  to  be  regarded.     Erskine 

(i,  2,  18)  is  the  first  Scotch  writer,  who  notices  such  a  jurisdiction,  but  he  never  contemplated 

that  an  action  could  be  founded  on  the  mere  arrestment,  until  the  owner  appeared  or  found 

cacaxion  judicio  sisti,  for  the  edictal  citation  could  give  none. 

[Lord  Brougham. — Is  it  understood  that  I  may  arrest  a  debt  as  well  as  a  chattel?    Suppose  a 

debt  is  due  to  me,  the  arrester,  can  I  create  a  jurisdiction  against  the  debtor  by  arresting  the 

debt  in  my  own  hand  ?] 

[Lord  Advocate  Moncreiff, — A  debtor  cannot  arrest  in  his  own  hands.] 

Except  in  a  few  cases  under  the  recent  Mercantile  Law  Amendment  Act  of  1856.  There  was 
another  case,  viz.,  that  of  Cameron  v.  Chapman^  16  S.  907 ;  10  Sc.  Jur.  343,  where  the  Judges 
refused  to  sustain  the  jurisdiction,  and  agreed  that  the  principle  ought  not  to  be  extended.  None 
of  those  cases  are  cases  of  illiquid  damages,  but  merely  questions  of  debt.  The  only  case  of 
illiquid  damages  is  Bertram  r.  Barry y  6th  March  1821,  F.C. ;  and  all  that  could  be  said  against 
us  was,  that  if  what  we  contend  for  be  tenable,  the  point  would  have  been  raised  there,  but  was 
not;  that  is  no  argument.  The  authorities,  therefore,  are  not  at  all  clear,  and  the  House  will 
lean  against  a  practice  which  is  contrary  to  principle  and  highly  inexpedient.  The  inexpediency 
is  this,  that  the  Court  of  Session  takes  upon  itself  gratuitously  to  decide  questions  of  foreign  law. 
In  the  present  case,  it  would  have  to  decide  the  general  liability  of  a  carrier  under  the  law  of 
England,  which  may,  or  may  not,  be  identical  with  the  law  of  Scotland  on  that  head.  Besides, 
the  decision  in  the  Court  below  gives  in  effect  a  universal  jurisdiction  to  the  Court  of  Session 
over  all  English  railway  and  mercantile  companies.  Few  of  these  at  any  time  have  not  debts 
owing  to  them  from  persons  or  companies  in  Scotland,  and  any  creditor  whatever  may  go  to 
Scotland  and  arrest  these  debts,  and  bring  an  action  against  the  company,  or  they  may  do  it 
perhaps  without  going  to  Scotland.  The  Courts  of  England  claim  no  such  jurisdiction  over 
Scotch  companies  or  persons  residing  in  Scotland.  In  England,  no  action  could  be  brought 
against  a  person  residing  out  of  the  jurisdiction,  until  the  Common  Law  Procedure  Act  of  1852 
introduced  a  change ;  but  even  now,  there  must  be  personal  service,  and  the  cause  of  action 
must  have  arisen  in  England.  Even  the  Court  of  Chancery  required  an  express  statute  to 
enable  it  to  serve  a  person  out  of  the  jurisdiction  with  process.  This  is  not  a  case  where  the 
Court  of  one  country  will  assist  a  party  suing  in  another  country,  by  making  its  jurisdiction 
ancillary  to  the  original  jurisdiction,  as  in  Hawkins  v.  Wedderbumy  4  D.  924;  Fordyce  v. 
Bridges^  ibid,  1334.  Here  the  Court  of  Session  assumes  entire  and  original  jurisdiction. 
[Lord  Chancellor. — Supposing  that  there  is  jurisdiction  in  this  case,  quoad  the  money 
arrested,  does  the  interlocutor  go  beyond  that  ?] 

The  interlocutor  goes  the  length  of  entertaining  the  whole  demand.  There  is  no  limit  to  the 
area  over  which  it  may  operate.  The  interlocutor  ought  to  be  reversed,  and  a  final  blow  given 
to  this  barbarous  usurpation. 

Lord  Advocate  Moncreiff j  and  Rolt  Q.C.,  for  the'respondent. — The  argument  of  the  appellants 
is  more  fit  to  be  used  to  the  legislature  than  to  a  court  of  justice,  for  however  anomalous,  unjust, 
or  inexpedient  the  exercise  of  jurisdiction  over  foreigners  by  means  of  arrestment  jurisdictionis 
fundandce  causd  may  be,  it  has  been  long  established  in  Scotland,  and  can  be  traced  back  for  a 
century  and  a  half.  The  question  is,  Whether  there  is  jurisdiction  here,  and  it  is  not  necessary 
to  inquire,  whether  that  jurisdiction  goes  beyond  the  money  or  goods  arrested.  The  law  of 
Scotland  on  this  subject  has  been  represented  in  ridiculous  lights,  but  so  may  the  law  of 
England  on  similar  cases.  Thus,  if  a  Frenchman  or  American  is  accidentally  in  England  visiting 
an  exhibition,  any  person  may  sue  him  there  in  most  personal  actions,  though  he  may  have  no 
property  in  England,  and  though  the  cause  of  action  arose  in  any  other  part  of  the  world.  So, 
according  to  the  English  Common  Law  Procedure  Act  of  1852,  a  foreigner,  who  has  never  been 
in  England,  and  has  no  property  there,  may  now  be  sued  in  the  English  Courts,  provided  the 
cause  of  action  arose  in  England.  There  is  no  jurisdiction  in  the  Scotch  Courts  corresponding 
to  the  latter  in  England.  So,  in  the  city  of  London,  there  is  a  process  of  foreign  attachment, 
which  is  founded  exactly  on  the  same  principles  as  the  Scotch  law  of  arrestment,  and  in  the 
Court  of  Admiralty  the  same  thing  exists.  It  is  said,  this  practice  violates  the  general  rule,  that 
actor  sequitur  forum  ret;  but  there  are  many  other  exceptions  already  to  that  rule  both  in 
England  and  Scotland.  Besides  the  cases  already  mentioned,  it  is  well  settled  in  Scodand,  that, 
if  a  person  has  heritable  property  there,  he  is  amenable  to  the  jurisdiction  of  the  Scotch  Courts, 
wherever  he  may  reside.  But  we  deny,  that  there  is  anything  unreasonable  in  the  present  prac- 
tice of  the  Courts  in  Scotland  It  is  not  more  absurd  to  arrest  a  foreigner's  property,  and  thus 
acquire  jurisdiction  over  him,  than  to  serve  him  with  process  when  accidentally  found  in  an 
English  hotel,  without  any  of  his  property  being  there,  and  so  acquiring  jurisdiction.  It  was 
said,  that  the  smallest  amount  of  property  arrested  would  suffice  to  create  the  jurisdiction  in 
Scotland,  but  some  of  the  Judges  say  that  the  amount  must  not  be  elusory.    There  must  be  bond 
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fide  property  within  the  jurisdiction.     Hence,  the  case  put  of  an  old  hat  or  umbrella  left  by 
mistake  at  a  hotel  would  not  be  sufficient. 

ELORD  Chancellor. — Suppose  I  buy  an  umbrella  in  Edinburgh,  and  direct  it  to  be  sent  to  me 
lere  by  railway,  what  then  ?J 

Well,  that  might  be  a  bond  fide  case,  and  the  dicta  would  support  the  jurisdiction  founded  on 
it.  But,  at  all  events,  it  seems  the  property  of  the  foreigner  must  not  be  elusory.  It  is  said  a 
decree  might  be  got  behind  one's  back  in  Scotland,  by  means  of  this  process  ;  but,  in  that  case, 
the  decree  will  be  a  decree  in  absence,  which  can  be  opened  up  at  any  time  within  40  years 
afterwards.  An  action  may,  however,  be  brought  in  the  English  Courts  on  such  a  decree, 
Douglas  V.  Forrestj  4  Bing.  700 ;  though,  perhaps,  there  may  be  a  distinction  as  to  the  effect 
given  to  it  in  some  cases,  where  the  party  had  had  no  opportunity  of  defending.  The  practice 
of  acquiring  jurisdiction  by  means  of  arrestment,  is  not  peculiar  to  Scotland.  It  prevails  in 
France,  Holland,  and  America.  (Story's  Conflict,  §  549;  3  Burge's  Com.  1016.)  The  Courts  in 
Scodand  borrowed  the  practice  in  the  first  instance  from  the  Dutch,  about  the  end  of  the  17th 
century. — ^Voet,  2.  4.  22-25. 

[Lord  Brougham. — According  to  Voet,  you  might  bring  an  action  of  slander  against  the  man 
whose  goods  you  arrested.  Suppose  an  action  of  crim,  con,  brought  against  an  Englishman  in 
Scotland,  (such  action  being  now  abolished  in  England,)  could  you  maintain  it  in  Scotland  ?] 

That  might  be  doubtful.  It  might  involve  questions  of  status,  and  so  be  excluded  from  the 
operation  of  the  rule ;  but,  at  all  events,  it  is  not  necessary  to  decide  that  point  here.  The 
2srtstm&ni  jurisdictionis  fundandce  causd  was  introduced  for  the  convenience  of  merchants,  and 
has  long  existed  in  Scotland.  So  far  back  as  1626,  {Blantyre  v.  Forsyth,  M.  4813,)  the  Court 
sustained  jurisdiction  against  a  foreigner  who  had  goods  within  Scotland,  though  the  practice 
does  not  seem  to  have  been  quite  setded  at  that  time.  See  Brog^s  Heirs,  M.  4816,  and 
Droomley,  M.  4817.  But  from  the  manner  in  which  Erskine  alludes  to  the  practice  it  was 
considered  in  his  time  no  novelty.  Besides  Young  v.  Arnold,  supra,  and  Scruton  v.  Gray,  supra, 
there  are  two  clear  cases  ol  Anderson  v.  Wood,  Hume,  258  ;  Campbell  v.  Rucker,ibid,  There  is 
no  trace  of  any  case  before  the  House  of  Lords  up  to  the  present  time,  but  Lord  Eldon  in 
Grant  v.  Peddie,  i  W.  S.  722,  incidentally  recognised  the  practice.  There  are  also  many 
modern  cases.  Oswald  v,  Patterson,  5  S.  127  ;  Douglas  v.  Jones,  9  S.  856 ;  Shawns  Digest,  tiL 
"Jurisdiction."  In  Cameron  v.  Chapman,  supra,  the  Court  held,  that  the  jurisdiction  was  well 
founded  in  the  first  instance,  but  the  only  point  was,  that  there  was  no  second  arrestment  to 
found  jurisdiction  against  the  personal  representative.  There  are  still  more  modem  cases, 
Inverarity  v.  Gilmour,  2  D.  813  ;  Par  ken  v.  Royal  Exchange  Assurance  Company,  8  D.  365. 
[Lord  Chancellor. — I  see  in  the  latter  case  the  defendants  admitted  the  jurisdiction,  but  said 
it  was  a  matter  of  discretion  for  the  Court  to  entertain  such  jurisdiction,  {per  Lord  Moncreitt, 

P-  373-)] 

The  latest  case  is  Gray  v.  Polhill,  9  D.  1146.     Thus  there  is  a  clear  stream  of  authorities  in 

favour  of  this  kind  of  jurisdiction  being  exercised  by  the  Court  of  Session.     It  is  said,  that 

though  the  jurisdiction  may  exist  in  cases  of  debt,  yet  it  does  not  extend  to  cases  of  unliquidated 

damages  like  the  present ;  but  that  objection  is  not  raised  by  this  appeal,  and  was  not  relied  on 

in  the  Court  below. 

[Lord  Chancellor. — Still  the  appellants  say  there  is  no  jurisdiction ;  they  may  only  have 

given  a  bad  reason  for  that  conclusion.] 

There  is  and  can  be  no  sound  distinction  between  the  two  cases.  If  the  Court  can  entertain 
a  claim  for  a  specific  sum  of  money  due  under  a  contract,  it  can  entertain  a  claim  of  damages  for 
breach  of  a  contract.  Besides,  the  case  of  Bertram  v.  Barry,  6th  March  1821,  F.C.,  was  an 
action  of  damages,  and  nothing  else.  Some  objection  was  made  in  the  Court  below  to  the 
declaratory  conclusions  of  this  action  ;  but  these  were,  in  fact,  merely  introductory  and  ancillary 
to  the  petitory  conclusion,  which  is  a  course  sometimes  adopted.  Hamilton  V.  Anderson,  18  D. 
1003 ;  Ashton  v.  Mackrill,  M.  4835.  Besides,  we  agreed  expressly  to  limit  the  declaratory 
conclusions  to  that  extent.  The  practice  of  arrestment  jurisdictionis  fundanda  causd  is, 
therefore,  so  clearly  established  in  Scotland,  that  nothing  but  an  act  of  parliament  can  put  an 
end  to  it. 

Anderson  replied. — Notwithstanding  a  variety  of  cases  in  the  reports,  it  is  by  no  means 
clearly  settled,  what  was  the  origin  of  this  doctrine,  and  what  are  its  limits.  It  did  not  exist  in 
the  civil  law,  and  Balfour,  Stair,  and  Bankton  are  all  silent  upon  it.  If  it  were  clearly 
established,  the  House  will  no  doubt  support  it ;  but  if  not  clearly  established,  then  the  House 
will  interfere  and  put  a  stop  to  so  erroneous  a  doctrine.  Many  points  of  law  have  been  con- 
sidered settled  in  Scotland,  which  the  House  has  nevertheless  thought  so  repugnant  to  principle 
as  to  overrule  them.  Thus,  nothing  was  held  at  one  time  more  clear  than  that  if  a  traveller's 
vehicle  was  upset  by  a  stone  on  a  turnpike  road,  he  could  recover  damages  against  the  trust 
funds,  totally  irrespective  of  whose  fault  or  negligence  caused  the  accident.  The  House  thoug^ht 
that  so  "  startling  to  English  ears,"  that  the  decision  was  reyersed.  Duncan  v.  Findlater^  M  *L, 
&  Rob.  911.    So  it  was  held  settled,  that  a  boy,  who  had  been  improperly  refused  admission 
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into  an  hospital,  such  as  Heriofs  Hospital^  could  recover  damages  out  of  the  funds  of  the 
hospital  for  his  loss  ;  and  the  House  reversed  that  decision — Heriofs  Hospital^  5  Bell's  Ap.  37. 
So  it  used  to  be  held  clear  in  Scotland,  that  a  person  bom  in  Scotland  was  all  his  life  subject  to 
the  jurisdiction  of  the  Court  of  Session,  in  whatever  part  of  the  world  he  had  settled  ;  and  the 
House  reversed  that  decision — Peddie  v.  Grants  i  W.S.  716. 

[Lord  Chancellor. — I  see  that  that  doctrine  of  jurisdiction,  ratione  originisy  was  not  unques- 
tioned in  Scotland,  for  Erskine  and  Karnes  doubted  it.] 

Still  the  best  proof,  that  it  was  considered  good  law,  is  the  decision  itself  in  the  Court  of 
Session.  The  House,  therefore,  has  before  interfered,  and  will  now  interfere  and  put  an  end  to 
an  erroneous  doctrine,  which  can  only  have  arisen  out  of  a  misconception  of  law.  The  doctrine 
is  contrary  to  the  Common  Law  of  Scotland,  and  was  founded  in  usurpation.  The  authorities 
are  all  more  or  less  vague  and  unsatisfactory.  The  case  of  Blantyre  v.  Forsyth^  M.  4813,  pro- 
ceeded on  the  exploded  theory,  that  a  Scotchman,  wherever  he  went,  was  always  amenable  to 
the  Court  of  Session.  In  the  two  cases  cited  from  Hume's  Decisions,  the  point  was  not  raised, 
and  the  jurisdiction  was  merely  prorogated.  So  as  to  Oswald  v.  Pattison  and  Peddie  v.  Grant.  In 
Scruton^s  case  the  Judges  discountenanced  the  doctrine  altogether,  and  in  Ashton  v.  Mackrill 
they  said  mere  arrestment  was  not  enough  to  confer  jurisdiction.  The  inconvenience  of  the 
jurisdiction  is  of  weight  in  doubtful  cases.  When  a  decree  in  absence  is  obtained  in  Scotland, 
an  action  can  be  brought  upon  it  in  England,  and  all  the  English  Court  looks  to  is  merely  the 
fact,  that  a  decree  or  judgment  has  been  given.  The  decree  could  not  be  opened  up  in  Scotland 
after  judgment  here  in  England.  See  Brown  v.  Sinclair^  2  Sh.  &  M*L.  103. 
[Lord  Brougham. — If  the  judgment  bears  on  its  face  that  it  is  given  **in  absence,"  then  it 
would  come  under  the  rule  of  Buchanan  v,  Rucker^  where  Lord  Ellenborough  said  he  would  hold 
it  to  be  no  judgment  at  all.] 

Cur,  adv.  vult. 

Lord  Chancellor  Cranworth.— My  Lords,  this  case  raises  a  very  short  though  important 
point.  The  only  question  is,  Whether  or  not  the  Court  of  Session  has  jurisdiction  to  determine 
this  case  ?  An  action  was  brought  by  Mr.  Lindsay,  who  is  a  fruit  merchant  in  Edinburgh,  against 
the  London  and  North  Western  Railway  Company,  which  I  need  not  say  is  a  company  estab- 
lished in  England ;  and  the  complaint  he  raised  is  this:  that  the  defenders,  being  in  the  nature 
of  common  carriers  from  Liverpool  to  Edinburgh,  their  railway  joining  other  railways  at  Liver- 
pool, but  contracting,  as  common  carriers,  to  forward  goods  from  Liverpool  to  Edinburgh,  were 
guilty  of  misconduct  in  their  dealing  with  Mr.  Lindsay,  in  that  they  would  not  properly  carry  his 
fruit.  It  does  not  matter  what  the  exact  particular  of  the  complaint  is,  either  that  they  did  not 
carry  it  properly,  or  that  they  refused  to  carry  it  except  on  certain  terms,  or  that  they  otherwise 
conducted  themselves  as  common  carriers  ought  not  to  have  done. 

To  that  complaint  several  answers  were  made  by  the  Railway  Co.  The  only  one  which  is  now 
before  your  Lordships  is  this :  By  their  answer  embodied  in  their  second  plea,  they  say,  that  the 
defenders,  being  an  English  company,  and  their  line  of  railway  being  wholly  in  England,  and 
the  act  complained  of  by  the  plaintiff  having  occurred  in  England,  and  the  action  being  an  action 
of  declarator  of  the  defendants'  obligations  under  the  Common  and  Statute  Law  of  England,  the 
plaintiff  is  bound  to  pursue  the  defendants  in  the  courts  of  England,  and  the  arrestment  used  by 
him  is  inept  to  found  a  jurisdiction  against  the  defendants. 

In  order  to  get  a  jurisdiction,  the  pursuer  arrested  certain  funds  or  debts  belonging  to  these 
present  appellants,  the  defendants  in  ScothLnd^jurisdictionisfundandce  causd.  The  only  ques- 
tion which  is  now  to  be  determined  is.  Whether  that  arrestment  did  or  did  not  give  jurisdiction  ? 
Now  that  must  depend  upon  what  are  the  authorities  as  to  this  point  in  the  law  of  Scotland. 
The  Court  of  Session  held  that  they  have  jurisdiction.  And  I  am  prepared  to  state  to  your 
Lordships,  that  I  think  that  that  decision  rests  upon  authority,  which  it  would  be  quite  impossible 
or  improper  for  your  Lordships  to  controvert,  even  if  there  were  more  difficulty  in  acting  upon 
it  than,  in  truth,  I  think  there  is. 

It  was  urged  against  this  principle,  that  the  adoption  of  it  leads  to  conclusions  of  very  great 
inconvenience,  not  to  say  absurdity.  And  extreme  cases  were  put  by  the  Attorney- General  in 
his  argument,  such  as, — of  a  gentleman  leaving  his  umbrella — or,  as  one  of  the  Judges  puts  it, 
of  a  gentleman  leaving  a  tooth  pick,  would  that  give  jurisdiction  }  I  think  there  are  two  answers 
to  that.  In  the  first  place,  one  of  the  learned  Judges,  either  in  this  case  or  in  one  of  the  other 
cases  which  has  been  referred  to,  says,  that  the  property  seized  must  not  be  so  small  as  to  make 
the  thing  illusory.  There  may  be  difficulty  in  dealing  with  that ;  but  that  is  one  answer.  But 
another  answer  is  this,  that  the  decision  of  the  present  question  does  not  determine  how  far  the 
jurisdiction  may  go— whether  it  can  go  beyond  the  property  seized  or  not.  If,  according  to  the 
opinion  of  some  of  the  Judges,  the  only  eflfect  of  the  arrestment  is  to  give  jurisdiction,  so  as  to 
take  execution  against  that  which  is  arrested,  then  the  smallness  of  that  which  is  arrested  would 
only  shew  that,  in  such  a  case,  only  a  small  remedy  can  be  obtained.  In  truth,  however,  we  are 
not  to  examine  too  closely  into  what  are  the  consequences,  or  into  what  was  the  origin,  of  this 
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jurisdiction,  if  we  find,  as  I  think  we  undoubtedly  do  find,  that  for  at  least  a  century,  or  more 
than  a  century,  this  jurisdiction  has  been  exercised,  and  this  arrestment  has  been  considered  to 
be  a  lawful  foundation  for  the  jurisdiction,  and  one  which  has  been  acted  upon  by  the  Court 
apparently  as  something  that  admitted  of  no  doubt. 

Now  there  are  earlier  cases  on  the  subject,  but  the  first  that  has  been  referred  to  which  is 
important,  is  a  case  reported  in  1758,  which  is  now  exactly  100  years  ago.  The  case  was  this  : 
Ford^  M.  4835.  '^  Ford,  a  merchant  residing  in  Berwick,  intended  to  apply  to  the  Sheriff  of 
Merse  for  a  border  warrant  to  arrest  the  goods  of  Tabor  and  Thomson,  two  merchants  in 
London,  his  debtors,  but  was  advised  that  the  Sheriff  might  have  a  difficulty  in  granting  this 
warrant,  as  in  other  cases,  because  Ford  was  an  Englishman,  and  resident  in  England.  A 
petition  was,  therefore,  given  in  to  the  Lord  Ordinary  on  the  bills,  who  reported  the  case  to  the 
Lords.  The  Court  was  unanimously  of  opinion,  that  the  Lord  Ordinary  should  grant  the  warrant 
for  arrestment  Jurisdictionis  fundanda  causd,  and  approved  of  this  method  of  applying  to  the 
Court,  seeing  a  petition  to  the  whole  Lords  was  unnecessary,  as  there  was  no  intimation  to  the 
defenders." 

That  case  was  decided  in  1758.  When  Mr.  Erskine  wrote  his  learned  work  a  very  few  years 
afterwards,  he  treats  the  matter  as  clear,  because  he  says :  "  When  a  foreigner,  who  is  actually 
abroad,  hath  no  other  than  moveable  effects  within  this  kingdom,  he  is  accounted  so  little  subject 
to  the  jurisdiction  of  its  courts,  that  no  action  can  be  brought  against  him  till  those  effects  be 
attached  by  an  arrestment  called  arrestum  jurisdictionis  fundanda  causd/* 

Then,  a  few  years  afterwards,  in  1772,  the  question  was  discussed  in  ScrutofCs  case^  i  Hailes 
499,  in  which  it  is  true  it  was  held  that  the  jurisdiction  did  not  prevail ;  but  why  ?    Not  because 
the  jurisdiction  did  not  exist  in  ordinary  cases,  but  because  that  was  a  case  in  which  the  question 
was  as  to  the  personal  status  of  the  inclividual  pursuer — whether  or  not  she  was  the  lawful  vi/e 
of  the  defender,  having  been  married  in  Ireland,  in  some  way  the  validity  of  which  was  doubted. 
And  it  was  held,  that  for  the  purpose  of  an  action  of  that  nature,  this  jurisdiction  did  not  exist 
But  ever  since  that  case,  this  has  been  treated  as  the  established  law,  and  I  cannot  find  that  the 
least  doubt  was  thrown  upon  it  in  the  several  cases  which  occurred  intermediately  between  that 
case  and  the  more  modem  cases,  some  very  few  only  of  which  I  will  just  refer  to,  which  shew,  as 
it  appears  to  me,  very  clearly,  that  this  has  been  from  the  first  understood  to  be  the  law,  and  has 
been  always  acted  upon  as  the  law. 

In  the  year  1831,  there  arose  the  case  oi  Douglas  v.  Jones,  9  S.  856.  That  was  an  extremely 
strong  case  to  shew  the  opinion  of  the  Courts  upon  that  subject.  In  that  case,  an  English* 
man  of  the  name  of  Jones  took  a  lease  of  a  house  in  Glasgow  for  seven  years,  ior  the 
purpose  of  carrying  on  the  business  of  a  grocer  there,  in  partnership  with  other  persons.  An 
action  was  brought  against  Jones  in  the  Comt  of  Session  ;  and  in  order  to  give  jurisdiction,  they 
arrested  certain  debts  due  to  Jones  from  the  firm  of  grocers  that  were  carrying  on  the  business 
at  Glasgow.  It  was  contended,  that  the  lease  was,  in  truth,  the  possession  of  real  property  by 
Jones  in  Scotland,  and  that  that  undoubtedly  gave  jurisdiction.  No  doubt,  if  a  person  has 
heritable  property  in  Scotland,  that  entitles  the  Court  to  exercise  jurisdiction  over  him.  But  the 
matter  being  discussed,  it  was  held  that  that  was  not  so, — that  the  lease  was  not  sufficient  to  give 
jurisdiction  ;  but,  on  the  other  hand,  that  there  certainly  was  jtuisdiction  by  the  seizure  of  the 
debt,  though  it  was  only  an  unliquidated  debt,  to  be  ascertained  by  taking  the  accounts  between 
him  and  his  partners.  That  appears  to  me  an  extremely  strong  case.  But  there  was  a  still 
stronger  case  in  the  year  1846,  the  case  of  Parkin  v.  The  Royal  Exchange  Assurance  Co,y  8  D. 
365.  Parkin  was  an  Englishman,  resident  in  London.  The  Royal  Exchange  Assurance  Co.,  I 
need  not  say,  is  an  English  Corporation.  Lord  Elibank  having  died,  there  was  money  due  upon 
his  policy,  and,  inasmuch  as  the  Royal  Exchange  Assurance  Co.  had  money  deposited  in  a  bank 
in  Scotland,  the  pursuer  proceeded,  in  the  Scotch  Courts,  to  recover  the  money  due  upon  the 
policy,  and  founded  his  jurisdiction  by  arresting  the  money  that  was  due  to  the  company  in  the 
Dank.  Now,  that  was  an  extremely  strong  case,  because  there  both  parties  were  permanently 
resident  in  England.  It  was  only  the  accident  of  there  being  money  due  to  the  Royal  Exchange 
Assurance  Co.  in  a  bank  in  Scotland,  which  gave  any  jurisdiction  to  the  Scotch  Courts  upon  the 
subject.  But,  in  that  case,  Lord  Moncreiff  says, — '*  I  can  have  no  doubt  that  this  Cotirt  has 
jurisdiction  in  virtue  of  the  arrestment  of  the  funds  of  the  defenders  in  Scotland  adfundandam 
jurisdictionem,  to  entertain  and  give  judgment  in  the  present  action.  That  form  of  process  has 
been  long  established  in  our  law,  and  is  in  daily  practice."  Now,  I  need  scarcely  say,  that  a 
higher  authority  than  Lord  Moncreiff,  I  believe,  does  not  exist ;  and  that,  when  he  treats  that 
as  a  matter  entirely  clear,  it  must  be  on  very  strong  grounds  indeed,  that  your  Lordships  would 
feel  warranted  to  depart  from  what  is  so  laid  down. 

I  have  stated  that  that  was  in  1846,  prior  to  what  happened  two  years  later  in  the  case  of 
Cameron  v.  Chapman^  16  S.  907 ;  because  in  that  case  it  was  held,  that  the  jurisdiction  did  not 
exist.  But  why  was  that?  In  Cameron  v.  Chapman  there  had  been  an  arrestment  ad  fundetn- 
dam  jurisdiciionem  against  a  person  who,  before  the  case  came  to  an  end,  died ;  and  the  question 
was,  Whether  that  arrestment  was  sufficient  to  warrant  a  transference  to  the  personal  represent- 
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ative  of  the  defender?  and,  after  a  great  discussion,  it  was  held  not  to  be  sufficient,  because, 
though  the  arrestment  fundandce  jurisdictionis  camd^zs  perfectly  good  to  warrant  a  jurisdiction 
against  the  person  whose  goods  were  seized,  yet  it  would  be  carrying  the  principle  of  the  Scotch 
law  a  step  further  to  hold,  that  that  gave  jutisdiction  against  the  personal  representative  whose 
goods  had  not  been  seized ;  and,  therefore,  upon  that  distinction,  and  that  distinction  only,  it 
was  held  that  the  jurisdiction  did  not  prevail  in  that  case. 

These  cases  appear  to  me  to  put  the  matter  entirely  beyond  any  reasonable  doubt.  Several 
other  cases  were  cited ;  but  I  should  only  be  wearying  your  Lordships  by  referring  to  different 
cases  to  illustrate  the  same  principle.  And  I  shall  content  myself,  therefore,  with  merely  referring 
to  what  was  said  by  Lord  Eldon  in  Grant  v.  Peddie,  i  W.S.  716,  where  a  different  question  arose, 
— a  question  as  to  whether  there  was  jurisdiction  originis  causd  against  a  Scotchman,  but  who 
had  quitted  Scotland  permanently,  and  become  resident  abroad.  Lord  Eldon,  in  that  case,  held 
that  there  was  not  jurisdiction ;  but,  in  the  course  of  the  discussion  of  that  case.  Lord  Eldon 
said — "  There  is  a  law  in  Scotland  under  which,  if  the  defender  has  real  estate  in  Scotland,  or 
if  he  has  goods  in  Scotland,  or  if  a  contract  upon  which  a  party  sues  be  a  contract  formed  in 
Scotland,  that  particular,  following  from  those  circumstances,  would  undoubtedly  give  a  jurisdic- 
tion to  the  Court  of  Session,"-— of  course,  referring  to  this  very  jurisdiction. 

When  we  find,  therefore,  that  this  jurisdiction  has  been  recognized  by  text  writers  of  the 
greatest  eminence — by  Mr.  Erskine,  and,  I  believe,  in  Bell's  Commentaries,  and  that  it  has  been 
clearly  acted  upon  from  1758  downwards,  and  treated  by  Judges  of  the  highest  authority,  (I  need 
not  name  any  other  than  Lord  Moncreiff,)  upon  more  than  one  occasion,  as  an  undoubted  source 
of  jurisdiction  possessed  by  the  Courts  in  Scotland,  and  that  it  was  clearly  so  acknowledged  by 
Lord  Eldon — it  appears  to  me  that  your  Lordships  would  act  a  very  unwise  part,  if  you  were  to 
raise  any  doubt  upon  such  a  question,  by  giving  countenance  to  this  appeal.  Therefore,  I  move 
your  Lordships  that  this  appeal  be  dismissed,  and  the  inteiiocutors  be  affirmed. 

Lord  Brougham. — My  Lords,  I  entirely  agree  with  the  view  taken  of  this  case  by  my  noble 
and  learned  friend,  that  it  is  impossible  for  us  to  doubt  the  existence  of  this  jurisdiction  after 
the  authorities  to  which  we  have  been  referred,  and  which  we  have  fully  considered,  consisting 
not  only  of  text  writers,  but  of  a  decision  upon  the  subject  prior  to  them ;  because  the  decision 
to  which  my  noble  and  learned  friend  referred  was,  as  he  observed,  exactly  100  years  ago,  before 
Mr.  Erskine' s  work  was  published,  and  before  he  wrote  that  passage,  and  that  decision  was  in 
favour  of  this  jurisdiction. 

The  cases  which  have  been  cited,  in  later  times  particularly,  leave  no  manner  of  doubt  as  to 
what  the  prevailing — I  would  say  the  universal — opinion  of  the  Scotch  lawyers  is  upon  the  sub- 
ject of  this  arrestment  jurisdictionis  fundandce  causd.  The  case  of  Douglas  v.  yones  has  been 
referred  to  by  my  noble  and  learned  friend.  That  case  was  decided  by  the  Court  below  in 
1 83 1.  But  I  refer  to  the  more  recent  case  in  1846  of  Parkin  v.  the  Royal  Exchange  Assurance 
Co,y  and  I  refer  to  it  for  the  reason  for  which  my  noble  and  learned  friend  referred  to  it,  namely, 
for  the  clear  and  unhesitating  opinion,  or  rather,  I  ehould  say,  the  clear  and  unhesitating  judg- 
ment, there  given  upon  this  subject,  by  that  most  excellent  lawyer,  to  whose  authority  this  House 
has  at  all  times  been  accustomed  to  pay  the  greatest  respect, — I  mean  the  late  Lord  Moncreiff. 
Nothing  can  be  clearer  or  more  unhesitating  than  the  manner  in  which  he  states  this,  and  treats 
it  as  a  thing  perfectly  well  known,  acknowledged,  and  admitted  on  aU  hands  to  be  the  law  of 
Scotland. 

The  dictum  of  Lord  Eldon,  in  Grant  v.  Peddle^  is  said  to  have  been  so  far  obiter,  that  it  was 
not  necessary  for  him  to  rely  upon  it  in  deciding  the  case  then  before  him ;  but,  nevertheless,  it  is 
of  some  authority,  because  it  shews  that  he,  with  all  his  great  knowledge  of  Scotch  law,  and  his 
long  experience  of  Scotch  practice,  took  for  granted  that  this  was  a  clear  and  settled  point,  and 
that  there  was  no  more  doubt  about  it  than  about  any  other  of  the  most  certain  points,  and  the 
plainest  elements,  of  Scotch  law. 

Something  has  been  said  about  this  being  a  barbarous  law.  I  think  there  was  an  old  case 
quoted  from  Lord  Hailes'  Reports,  in  which  it  was  said  that  this  was  a  foreign  and  somewhat 
barbarous  law.  And,  among  other  grounds  of  objection  taken  by  Lord  Monboddo,  a  most  able 
and  eminent  classical  scholar,  he  objected  to  the  barbarous  form  of  the  word  arrestum.  We 
don't  deny  here  that  it  is  a  barbarous  word ;  but  we,  English  lawyers,  have  no  right,  heaven 
knows,  to  quarrel  with  this  form  of  expression,  when  we  remember  the  barbarous  Latin  that  is 
used,  and  used  in  pari  materid,  namely,  to  distinguish  our  process.  How  can  any  one  object  to  the 
words  arrestum  jurisdictionis  fundandce  causd  who  is  accustomed  to  hear  of  the  writ  ^^deessendo 
quietum  de  theolonio  ?  "  I  believe  Lord  Monboddo,  if  he  were  to  hear  that,  would  rather  consider 
"  arrestum  "  to  be  comparatively  a  classical  word. 

Upon  the  whole,  I  am  clearly  of  opinion  that  there  is  no  ground  whatever  for  calling  this 
decision  in  question.  A  point  may  arise,  but  that  we  are  not  called  upon  to  deal  with  here;  it 
may  be  mooted  whether  or  not  the  arrestment  goes  beyond  the  detention  of  the  goods  arrested. 
In  the  case  that  has  been  put  of  the  umbrella,  the  hat,  and  the  tooth  pick,  that  c]|ucstion  might  be 
got  rid  of  by  saying,  that;  in  that  case;  no  harm  can  be  done  by  the  jurisdiction  being  given, 

3  A  2 
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because  it  is  a  jurisdiction  only  over  those  small  parcels  of  personal  property;  but  I  do  not  enter 
upon  that  at  all.  It  is  wholly  unnecessary  for  us  to  decide  whether  this  goes  beyond  the  goods 
arrested,  or  the  debt  arrested,  if  it  happens  to  be  a  debt  that  is  arrested  ;  the  only  question  for 
us  to  decide  is,  Does  arrestum  jurisdictionis fundandce  causd  exist  in  the  law  of  Scotland?  and, 
where  it  has  been  used,  does  it  give  jurisdiction?  Beyond  that  it  is  wholly  unnecessary  for  us  to 
go.  I  am  clearly  of  opinion  that,  upon  the  authorities,  and  above  all,  upon  the  authority  of  the 
cases  to  which  we  have  been  referred,  it  has  been,  for  the  last  loo  years,  on  all  hands  acknow- 
ledged to  be  the  law  of  Scotland.  In  my  own  recollection,  I  have  often  heard  the  question 
mooted  among  Scotch  lawyers ;  certainly,  when  the  subject  has  been  mentioned  since,  some 
regret  may  have  been  expressed,  and  some  doubt  may  have  been  expressed,  whether  it  ought  to 
have  been  the  law,  and  whether,  if  it  were  a  question  now  of  introducing  it,  it  would  be  a  law 
that  ought  to  be  introduced ;  but  1  have  no  recollection  of  ever  having  heard  it  doubted,  that  the 
law  has  for  a  century  existed. 

Interlocutors  affirmed^  with  costs. 
Hope,   Oliphant,  and   Mackay,  W.S.,  Appellants  Agents, — Lindsay  and   Paterson,  W.S., 
Respondents  Agents, 
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Francis  Edmond,  (Nicors  Trustee  in  Bankruptcy,)  Appellant,  v.  FranxJS 
Gordon  and  Others,  (Nicors  Marriage  Trustees,)  and  the  TOWN  of 
Aberdeen,  Respondents. 

Assignation — Intimation — Jus  Crediti— Jus  ad  Rem— Superior  and  Vassal — Obligation— Bank- 
rupt— A  party  in  possession  of  lands,  which  he  held  on  a  blundered  title  by  progress,  executed  d 
bond  and  disposition  in  security  in  favour  of  his  marriage  trustees,  who,  after  infeftment,  had 
the  seisin  duly  recorded.  Thereafter,  the  granter  of  the  bond  having  become  bankrupt^  his 
trustee  brought  an  action  agaittst  the  superiors  to  compel  them  to  grant  to  him,  as  vested  in  all 
the  bankrupts  rights,  a  charter  of  the  lands,  in  fulfilment  of  the  personal  obligation  originally 
constituted  in  favour  of  the  bankrupt.  In  a  competition  between  the  bankrupts  trustee  and  the 
marriage  trustees : 

Held  (affirming  judgment),  That  the  marriage  trustees  were  preferable  to  the  bankrupts  trustee 
in  respect  of  their  bond,  which  imported  a  conveyance  of  the  personal  right  in  the  bankrupt^and 
which  assignation  was  sufficiently  intimated  by  the  registration  of  the  infeftment  on  the  bond; 
and,  consequently,  that  the  superiors  could  not  be  compelled  to  grant  a  cJiarter,  except  under 
burden  of  the  right  of  the  marriage  trustees,^ 

In  the  year  1768  the  Town  Council  of  the  Burgh  of  Aberdeen  appointed  the  lands  of 
Sheddockslay  to  be  feued,  and  for  that  purpose  to  be  exposed  to  public  roup  in  certain  lo^. 
Certain  of  the  lots  were  knocked  down  to  Robert  Dyce,  and  a  minute  signed  by  him  was  annexed 
to  the  articles  of  roup,  containing  the  conditions  of  the  contract.  In  conformity  to  an  act  of  the 
Town  Council  a  feu  charter  was  then  executed,  dated  i6th  December  1777,  by  William  Duguid, 
then  treasurer  of  the  burgh,  in  his  official  capacity,  in  favour  of  Dyce.  The  tenendas  of  ine 
charter  was  in  these  terms : — "  To  be  holden  of  me,  the  said  William  Duguid,  and  my  successors 
in  office,  treasurers  of  Aberdeen,  for  payment  of  the  yearly  feu  duty  above  written,  &c.  &c.' 

Dyce  was  infeft  on  27th  January  1778,  and  the  sasine  was  recorded  in  the  **  Particular  ^^f^ 
of  Sasines  by  Alexander  Carnegy,  town  clerk  of  Aberdeen,"  although  the  lands  were  held  by 
ordinary  feudal  tenure,  and  not  more  burgi,    A  portion  of  the  lands  were,  in  1802,  disponed  to 
Alexander  Hector,  who,  resigning  upon  the  procuratory  of  Robert  Dyce,  obtained  from  the  hurgnj 
new  charter  of  resignation  and  novodamus,  dated  September  1 804,  in  which,the  holding  was  ^^^ 
from  feu  to  blench,  and  upon  it  he  was  infeft  on  the  nth  September  1804,     In  this  charter 
William  Johnstone,  then  treasurer  of  the  burgh,  was  set  forth  as  the  superior  of  the  lands,  and  in 
the  tenendas  they  are  set  forth  as  to  be  held  of  him,  *'as  treasurer  foresaid,  and  his  successors 
in  office,  treasurers  of  the  said  burgh  of  Aberdeen,  feoffees  in  trust,  immediate  lawful  snp^}°! 
thereof."     Hector's  sasine  was  also  recorded  in  the  Burgh  Register.    Upon  Hector's  deatn  i 
1823  his  daughter  Mrs.  Richardson  expede  a  general  service,  and  took  infeftment  on  the  Ff^v 
contained  in  the  charter  of  resignation  and  novodamus^  and  her  sasine  was  recorded  m  tn 
Particular  Register  of  Sasines  at  Aberdeen. 

1  See  previous  report  18  D.  347;  28  Sc.  Jur.  10;   S.  C.  3  Macq.  Ap.  116:  30  Sc.  Jur.  3^5' 
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Mrs.  Richardson  disponed  the  lands  to  another  party,  who,  without  taking  infeftment,  in  turn 
disponed  to  James  Nicol,  who  was  infeft  under  the  unexecuted  pracept  in  Mrs.  Richardson's 
disposition. 

James  Nicol,  in  1849,  granted  in  favour  of  the  trustees  under  his  marriage  contract  an  herit- 
able bond  for  £2^00^  which  conveyed  to  them  *'all  right,  title  and  interest,  claim  of  right,  &c. 
which  the  granter,  his  predecessors  or  authors,  had  to  the  lands  conveyed." 

In  1850  James  Nicol  became  bankrupt,  and  the  pursuer  wasappointed  trustee  on  his  sequestrated 
estate.  He  raised  the  present  action  against  the  Provost  and  Town  Council  of  Aberdeen,  concluding 
that  they  should  be  decerned  to  execute  directly  in  his  favour,  as  trustee,  a  valid  feudal  charter  of 
the  subjects  in  question,  in  terms  of  the  original  charter  of  1777,  but  with  blench  holding.  He 
alleged  a  nullity  in  Dyce's*  original  infeftment  and  in  the  subsequent  progress,  including  the 
charter  of  1804,  in  respect  of  the  peculiarity  in  the  tenendas  mentioned  above,  but  maintained 
that  notwithstanding  that  nullity,  a  personal  right  had  been  effectually  transmitted  to  him,  so  as 
to  entitle  him  to  a  charter. 

No  defences  were  lodged  by  the  town  council,  but  a  minute  of  compearance  was  given  in  by 
Messrs.  F.  Gordon  and  John  Brown,  the  creditors  in  the  heritable  bond  granted  by  Nicol.  In 
this  minute  they  stated,  that  two  other  actions  were  now  pending  at  the  instance  of  the  pursuer, 
in  one  of  which  he  sought  to  reduce  the  bond  granted  by  N  icol  in  their  favour,  on  the  ground, 
inter  alia^  that  the  feu  charter  of  1777  was  not  extinguished  by  the  charter  of  1804  ;  and  in  the 
other,  he  sought  a  proving  of  the  tenor  of  the  feu  contract  of  1777,  on  the  ground  of  illegibility 
— in  both  of  which  actions  they  were  defenders.  They  maintained  that  both  charters  were 
validly  granted,  though  the  first  was  never  validly  feudalized,  and  that  it  was  extinguished  by 
the  second  :  and  that,  even  assuming  both  charters  to  be  invalid,  and  that  the  magistrates  were 
still  bound  to  grant  a  valid  charter,  the  right  to  demand  it  was  vested  in  them  (the  compearers) 
in  virtue  of  their  heritable  bond,  and  in  respect  that  the  recorded  infeftment  expede  by  them  was 
equivalent  to  intimation  to  the  burgh  of  their  personal  right  to  the  lands  in  question. 

The  Lord  Ordinary  (Rutherfurd)  pronounced  an  interlocutor  on  the  19th  July  1853,  in  which  he 
sustained  the  compearers'  title  to  appear,  and  allowed  them  to  lodge  defences,  which  judgment 
was  acquiesced  in. 

A  record  was  now  made  up  between  the  pursuer  and  the  compearers,  in  which,  on  the  narrative 
of  the  progress  and  transactions  above  stated,  the  pursuer  pleaded — ist,  his  right  to  have  a  valid 
charter  from  the  town  ;  and,  2ndly,  as  against  the  compearers,  that  they  could  not,  in  any  view, 
claim  more  than  a  redeemable  right  in  security  over  the  lands ;  that  it  was  incompetent  for  them 
to  demand,  and  they  were  not  entitled  to  obtain,  from  the  superiors  a  new  and  absolute  charter ; 
and  that  they  were  not  entitled  to  have  their  bond  and  disposition  in  security  made  a  real  burden 
upon  the  charter  sought  by  the  pursuer,  or  upon  the  lands,  in  respect  that  these  lands  and  all 
interest  therein  had  been  absolutely  vested  in  him,  in  virtue  of  the  statutory  adjudication  in  his 
favour  as  trustee ;  and  further,  that  in  the  view  of  the  compearers  being  assignees,  it  was  not  an 
assignation  capable  of  being  completed  by  intimation.  The  compearers  pleaded  in  terms  of 
their  minute  stated  above. 

The  Court  of  Session  held  that  the  superiors  were  not  bound  to  grant  the  charter,  except  under 
burden  of  the  right  acquired  by  the  bondholders,  and  that  the  registration  of  the  bondholders' 
infeftment  was  equivalent  to  intimation  to  the  superior  of  the  bankrupt's  assignation. 

The  pursuer  having  appealed,  he  pleaded  in  his  case,  that  the  interlocutors  of  the  Court  of 
Session  should  be  reversed  : — **  I.  Because  the  alleged  assignation  of  the  right  to  the  lands 
contained  in  the  respondents'  heritable  bond,  through  the  effect  of  the  infeftment  following  on  it, 
did  not  divest  the  bankrupt  (Nicol),  or  confer  any  complete  right  upon  the  respondents  ;  and 
any  assignation  of  the  right  was  incapable  of  completion  otherwise  than  by  special  conveyance 
and  infeftment."  Kames'  Remarkable  Decisions,  vol.  ii.  p.  16.  Ross's  Leading  Cases,  Land 
Rights,  p.  410.  Lord  Kilkerran's  Manuscript  Notes,  Session  Papers,  reported  in  Brown's 
Supplement,  vol.  v.  p.  199.  Ross,  2d  vol.  p.  414.  Ersk.  2,  7,  26.  Ersk.  3,  5,  5.  II.  Because 
even  on  the  assumption  that  the  right  to  the  land  was  capable  of  transmission  by  assignation  in 
the  manner  contended  for,  such  assignation  was  incomplete  without  intimation  ;  the  registration 
of  the  respondents*  bond  in  a  register  not  intended  as  a  record  for  intimation  to  any  party  of  the 
transference  of  land  rights,  not  being  equivalent  to  the  intimation  required  by  law  in  such  cases. 
III.  Because  the  right  acquired  by  the  appellant,  as  statutory  trustee,  vested  in  him  Nicol's 
right  to  the  lands,  to  the  exclusion  of  the  respondents,  who  were  not  entitled  to  obstruct  him  in 
completing  a  feudal  title  in  his  own  person  for  the  purpose  of  making  the  land  available  for 
division  among  the  general  body  of  creditors  of  the  bankrupt.    Bell's  Com.  ii.  404." 

The  respondents  supported  the  interlocutors  on  the  following  grounds  : — "  I.  Because  the 
appellant  having  no  means  of  completing  a  right  to  the  lands  without  the  assistance  of  the  Court, 
it  was  entitled  to  pronounce  such  a  decree  as  should  not  prejudice  the  right  of  the  respondents, 
who  had  lent  money  to  the  bankrupt  on  the  faith  of  obtaining  all  right  which  he  had  to  the  lands, 
and  had  accordingly  obtained  from  him  a;bond  and  disposition  in  security,  by  which  his  right 
was  transferred  to  them  a  year  prior  to  the  sequestration  of  the  bankrupt.    II.  Because,  if 
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intimation  of  the  execution  of  the  bond  and  transference  of  the  right  to  the  burgh  of  Aberdeen 
was  necessary  to  complete  the  transferences  by  the  bankrupt  to  the  respondents,  such  intimation 
was  effectually  made  by  recording  the  bond  and  disposition  in  security  in  the  Register  of 
Sasines." 

Attorney-General  (Bethell),  and  Anderson  Q.C.,  for  the  appellant. — It  is  admitted  by  the 
respondents,  that  the  charters  granted  by  the  treasurer  of  Aberdeen  were  invalid,  because  it  was 
not  the  treasurer  but  the  town  of  Aberdeen  who  were  the  superiors  ;  and  as  ail  the  subsequent 
titles  were  made  up  on  the  assumption  of  the  validity  of  those  charters,  no  valid  title  had  ever 
been  made  up  to  the  lands,  either  by  Dyce  or  any  of  his  successors.  The  question  then  arises, 
what  was  the  nature  of  the  right  existing  in  Nicol  as  standing  in  the  place  of  Hector  ?  It  was 
clearly  2lJus  adrem^  and  not  ^jus  creditu  It  was  a  personal  right  to  the  lands  much  more 
extensive  than  the  mere  right  to  demand  a  charter.  It  resembled  the  right  of  a  party  under  a 
minute  of  sale  or  general  disposition  by  which  the  lands  were  conveyed,  but  without  the  proper 
feudal  clauses  for  completing  the  right.  Such  a  right  to  the  lands  could  only  be  completed  by 
the  infeftment  of  the  assignee,  and  until  such  infeftment,  the  cedent  is  never  divested — Bell  v. 
Gartshore,  M.  2848;  2  Ross'  L.  C.  410;  2  Kames*  Decis.  16;  5  Brown's  Sup.  199.  The  case 
of  Gartshore  was  one  similar  in  its  circumstances,  and  ought  to  govern  the  present.  If,  there- 
rore,  this  was  a  right  which  required  infeftment  to  complete  it,  the  respondents  had  never  been 
infeft,  and  the  trustee  had  a  right  to  go  on  and  complete  his  title.  At  all  events,  whether  this 
was  2lJU5  crediti  or  2^,  jus  ad  rem  in  the  respondents,  it  was  obvious  it  required  something  more 
than  a  mere  assignation  or  conveyance  to  divest  the  granter.  That  something  more,  was 
intimation  to  the  cedent.  It  is  well  established,  that  in  all  competing  assignations,  it  is  not  the 
priority  of  date  of  the  assignation,  but  the  priority  of  intimation  that  gives  the  preference — Ersk. 
3?  5y  3 ;  ^^^^'  2,  3,  48.  It  is  said  that  the  bond  and  disposition  in  security  to  the  respondents  was 
an  implied  assignation  of  the  right  of  Nicol.  That  was  not  admitted;  but  even  admitting  i^ 
there  had  been  no  intimation  by  the  respondents  to  the  town  of  Aberdeen.  It  was  admitted  by 
the  respondents,  that  they  had  given  no  formal  intimation  ;  but  they  said,  that  the  registration  g^ 
the  bond  in  the  register  of  sasines  was  an  implied  intimation.  There  is  no  authority,  however, 
for  holding  such  registration  as  an  implied  intimation  of  the  transference  of  a  land  right  The 
bond  itself  was  a  nullity,  as  granted  by  one  who  was  not  infeft  in  the  lands,  and,  conscquendy, 
its  registration  could  be  good  for  nothing,  for  it  had  no  proper  warrant.  At  all  events,  this  bond 
was  not  registered  with  a  view  to  intimation,  nor  did  the  registration  convey  any  information 
whatever  to  the  sellers  in  the  right  alleged  to  be  assigned.  Registration  cannot  be  deemed  an 
equipollent  of  intimation.  There  is  no  such  equipollent  mentioned  as  competent  either  by 
Ersk.  3,  5,  3  and  4,  or  by  Bell  (2  Bell's  Com.  17).  In  England  a  vicious  practice  had  prevailed 
of  giving  effect  to  all  kinds  of  informal  or  constructive  notices  of  this  kind ;  but  in  Scotland  con- 
structive notice  was  not  allowed  except  in  one  or  two  cases,  and  this  was  not  one  of  them.  It  is 
a  mischievous  practice  to  allow  constructive  notice  at  all ;  and  to  allow  registration  of  a  null  bond 
to  be  deemed  an  implied  intimation  would  be  only  introducing  into  Scotland  the  mischiefs  of 
English  practice.  In  a  late  case,  Lang  v.  Hislopy  16  D.  908  ;  26  Sc.  Jur.  475  ;  this  doctrine 
was  repudiated.  The  respondents  rely  on  Paulw.  Boyd^s  Trustees ^  i  Ross'  L.  C.  511,  as  shew- 
ing that  the  right  of  Nicol  was  Jijus  crediti  transmissible  by  assignation  ;  that  a  heritable  bond 
was  a  good  assignation  of  suchy^j  crediti^  and  that  the  registered  infeftment  on  such  assignation, 
though  bad  as  a  sasine,  may  be  good  as  an  intimation.  But  that  case  was  wrongly  decided. 
Even  if  rightly  decided,  it  was  not  applicable  to  the  present,  for  there  the  right  was  clearly  a 
jus  crediti^  while  here  it  is  a  jus  ad  rem.  In  that  case  there  was  a  good  intimation  without 
calling  in  aid  the  registration  of  an  inhabile  bond  ;  and  lastly,  neither  of  the  parties  there  could 
have  completed  his  right  by  infeftment.  Moreover,  the  party  giying  the  intimation  was  the  same 
party  who  was  to  receive  it,  and,  therefore,  there  was  good  reason  for  holding  that  no  formal 
intimation  was  necessary.  If,  therefore,  there  was  no  infeftment  or  no  intimation  by  the 
respondents,  it  follows,  that  our  right  is  superior,  being  a  statutory  title  conferred  by  the  Seques- 
tration Act  2  and  3  Vict.  c.  41.  If  the  right  of  Nicol  was  part  of  his  moveable  estate,  it  vested 
in  the  trustee  by  §  78,  as  at  the  date  of  the  sequestration,  that  being  taken  to  be  the  date  of  any 
intimation  which  was  necessary.  If,  on  the  other  hand,  the  right  of  Nicol  was  part  of  his  herit- 
able estate,  then  it  vested  in  the  trustee  under  §  79 ;  and  by  §  25,  the  sequestration  operated  as 
intimation.  A  legal  transference  required  no  intimation — Bell's  Prin.  §  1466;  2  Bell's  Com.  18. 
If  the  trustee  was  still  bound  to  complete  his  right  by  infeftment,  then  he  is  entitled  to  go  on 
and  complete  his  tides  as  he  was  doing  when  the  present  respondents  were  allowed  to  compear 
and  prevent  him.  The  Court  had  no  right  to  interfere  and  stop  him ;  and,  therefore,  the 
interlocutor  ought  to  be  reversed. 

Rolt  Q.C.,  and  Ross^  for  the  respondents. — ^The  interlocutor  of  the  Court  below  is  right.  By 
the  bond  and  disposition  in  security,  Nicol  purported  to  convey,  and  did  in  fact  convey,  to  the 
respondents  his  whole  right  to  the  lands,  whatever  that  was,  in  security  of  the  sum  of  £,2.^00. 
The  jus  crediti  or  jus  exigendi,  or  whatever  it  was,  for  it  is  difficult  to  say  what  precise 
description  it  fell  under,  was  transferred  to  the  respondents  at  that  date,  and  it  is  competent  by 
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the  law  of  Scotland  so  to  transfer  such  a  right — Gordon^ s  Trustees  v.  Harper^  i  Ross'  L.  C.  499; 
I  S.  185.  Russell  V.  McDowell,  i  Ross'  L.  C  505 ;  2  S.  682.  At  all  events,  if  it  was  not  an 
express  and  formal  conveyance,  it  impliedly  conveyed  the  right — Per  Lord  Corehouse  in  Paul 
V.  Boyo^s  Trustees;  McGregor  v.  M^ Donald^  2  Ross'  L.  C.  489.  The  sequestration  was  nothing 
more  than  a  judicial  conveyance,  or  a  conveyance  by  force  of  law,  of  what  was  in  the  bankrupt; 
and  as  the  conveyance  to  the  respondents  was  prior  in  date  to  that  of  the  trustee,  the  respond- 
ents must  be  preferred  in  any  competition  between  them  and  the  appellant.  Where  competing 
parties  have  inchoate  or  incomplete  feudal  rights,  and  one  objects  to  the  title  of  the  other  being 
completed,  the  sole  test  of  preference  is  the  priority  of  conveyance — Livingstone  v.  Creditors  of 
Grange^  M.  10,200;  3  Ross'  L.  C.  114.  The  Court  in  such  a  competition  will  give  effect  to  the 
equity  of  one  of  the  parties — Tatnall  v.  Reid^  5  S.  ^77  ;  and  there  can  be  no  doubt  that,  in  point 
of  equity,  the  respondents  had  the  advantage.  But  they  had  the  further  advantage,  that  their 
assignation  was  intimated,  while  that  of  the  appellant  was  not.  Mere  sequestration  may  be  a 
transference,  but  intimation  was  required  to  complete  the  title  thereby  acquired  by  the  appellant. 
The  intimation  by  the  registration  of  the  respondents'  bond  was  prior  in  date,  and  it  was 
equivalent  to  intimation.  Registration  of  the  bond  and  infeftment  was  notice  to  ail  the  world  ; 
and  such  was  assumed  by  Lord  Corehouse  to  be  an  equipollent  of  proper  intimation. — Paul  v. 
Boyds  Trustees^  i  Ross'  L.  C.  515.    See  also  Giles  v.  Lindsay y  6  D.  817. 

Cur.  adv,  vult. 

Lord  Chancellor  Cranworth. — My  Lords,' this  case  was'argued  at  your  Lordships'  bar  a 
few  days  since,  the  question  being,  whether  the  appellant  Edmond,  who  is  trustee  under  the 
sequestration  of  one  Nicol,  or  the  respondents,  Gordon  and  another,  who  are  bondholders 
claiming  under  a  bond  executed  by  Nicol  before  he  became  bankrupt,  have  the  preferable  right 
to  call  upon  the  magistrates  of  Aberdeen  for  a  charter  under  which  to  obtain  infeftment  ? 

The  claim  of  the  appellant  is  founded  upon  the  Bankrupt  Act  of  Scotland,  2d  and  3d  Vict.  c. 
41,  which  was  in  force  at  the  time  when  these  transactions  arose.  By  the  79th  section  of  that 
act,  it  was  enacted,  that  the  whole  heritable  estates  belonging  to  the  bankrupt  shal^  by  virtue  of 
the  act,  be  transferred  to,  and  vested  in,  the  trustee  absolutely,  subject  always  to  such  preferable 
securities  as  existed  at  the  date  of  the  sequestration. 

The  appellant's  claim  is  founded  upon  that,  because,  he  says,  the  right  which  he  seeks  to 
assert,  and  in  respect  of  which  he  claims  to  have  a  charter  from  the  magistrates  of  Aberdeen, 
was  a  heritable  estate  vested  in  the  bankrupt ;  and  he  claims,  therefore,  in  respect  of  it,  to  be 
entitled  to  the  charter. 

The  respondents,  on  the  other  hand,  are  bondholders,  claiming  under  a  bond  executed 
by  Nicol,  the  bankrupt,  the  year  before  he  became  bankrupt,  which  bond  was  framed  according 
to  the  provisions  of  the  statute  passed  in  the  year  1847,  the  10th  and  nth  Vict.  c.  50,  §  1.  By 
that  section  it  was  enacted,  (1  read  it  shortly,)  that  it  should  be  lawful  for  any  person  entitled  to 
grant  bond  and  disposition  in  security  in  favour  of  his  creditors,  to  grant  the  same  in  the  form 
that  is  given  in  the  schedule.  Then  it  says,  "  The  registration  of  such  bond  and  disposition  in 
security  in  the  General  Register  of  Sasines,  or  Particular  Register  of  Sasines,  or  Burgh  Register 
of  Sasines,  as  the  tenure  of  the  lands  embraced  in  the  security  may  require,  shall  be  as  effectual 
and  operative,  to  all  intents  and  purposes,  as  if  such  bond  and  disposition  in  security  had  con- 
tained, in  the  case  of  subjects  held  by  the  ordinary  tenures,  an  obligation  to  infeft  a  me  vel  de 
me  procuratory  of  resignation  and  precept  of  sasine ;  and  in  the  case  of  burgage  subjects,'*  and 
so  on ;  ''  and  as  if  sasine,  or  resignation  and  sasine,  as  the  case  may  be,  had  been  duly  made, 
accepted,  and  given  thereon  in  favour  of  the  original  creditor,  and  an  instrument  of  sasine,  or  of 
resignation  as  the  case  may  be,  had  been  duly  recorded  of  the  date  of  the  registration  of  the 
said  bond  and  disposition  in  security." 

The  first  question  that  was  argued  was  this — ^Was  the  right  of  Nicol  the  bankrupt  in  the  lands, 
and  of  the  bondholders  having  the  assignation  of  his  right,  in  respect  to  the  security  for  their 
bond,  2i  jus  ad  rem  or  ^jus  creditif  Now,  I  must  confess,  that  ui>on  this  subject  I  think  there 
is  a  good  deal  of  doubt  and  obscurity  from  the  want  of  anything  definitely  explaining  the  dis- 
tinction between  ^  jus  ad  rem  dm^jus  crediti,  because  I  think  I  find  that  these  words  have  been 
used  in  many  cases  interchangeably,  without  any  clear  distinction  of  the  one  from  the  other. 
But  there  may  be  this  practical  distinction,  that  xYitjus  ad  rem  is  a  right  to  property  which  the 
person  possessing,  though  it  is  not  a  complete  right,  may  make  a  complete  right  by  his  own  act, 
or  by  some  act  which  he  may  compel  another,  without  a  suit  to  perform;  whereas  2ljus  crediti 
may  be  defined  to  be  a  right  which  the  holder  of  it  cannot  make  available,  if  it  is  resisted,  with- 
out a  suit,  to  compel  persons  to  do  something  else  in  order  to  make  the  right  perfect.  I  think, 
therefore,  either  that  there  is  no  distinction,  or  that  it  is  within  the  latter  description,  that  this 
case  comes,  and  that  this  is  to  be  considered  as  a  jus  crediti,  and  that  neither  Nicol  nor  the 
bondholders  could  have  obtained  a  valid  feudal  infeftment  under  any  existing  charter. 

I  do  not  go  into  the  circumstances  of  the  case,  which  has  been  so  recently  befofe  your  Lord- 
ships that  the  facts  are  well  known.    All  that  I  need  remark  is,  that  Nicol  was  entitled  to  this 
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land  by  a  title  derived  nearly  a  century  ago  in  the  year  1777,  but  it  had  never  been  perfected, 
because  there  was  a  defect  in  the  original  charter.  The  tenendas  was  wrong ;  and,  consequently, 
though  there  had  been  enjoyment  of  this  land  for  at  least  three  quarters  of  a  century,  there  haid 
been,  in  truth,  no  valid  infeftment  so  as  to  give  the  party  in  possession  of  the  land  what  in 
England  we  should  call  "the  legal  estate.**  It  is  clear  that  there  was  no  charter  which  entitled 
the  party  to  make  his  own  title  good  by  obtaining  infeftment ;  and,  consequently,  in  that  sense, 
I  think  his  title  was  2,  jus  crediti  and  not  ^jus  ad  reniy  and  a  new  precept  of  sasine  was  neces- 
sary; and  this,  if  it  was  resisted,  could  only  be  obtained  by  an  action,  and  what  is  called 
adjudication  in  implement. 

Now  that  being  the  state  of  things,  the  question  is.  Who  had  the  preferable  right;  whether 
the  bondholders,  who  had  they«j  crediti  under  Nicol,  or  Nicol's  creditors,  who  had  the  jus 
crediti  in  respect  of  his  right,  to  have  a  charter  granted  to  them  to  give  them  legal  sasine  of  the 
land  ?  Treating  it  as  ay«j  crediti^  the  trustee  had  a  right  to  call  for  a  charter.  But  then  that 
right  was  a  right  subject  to  the  prior  right  which  Nicol,  the  bankrupt,  had  given  to  the  respond- 
ents ;  and  their  right  (it  was  agreed)  was  invalid  for  want  of  intimation,  and  we  were  referred  to  a 
passage  in  Erskine's  Institutes  on  the  subject  of  intimation.  What  Mr.  Erskine  says  is  this : 
**  As  debtors,  who  are  not  presumed  to  know  that  their  debt  has  been  made  over  to  a  third 
party,  cannot  by  the  conveyance  be  put  in  maid  fide  ^  to  pay  to  the  original  creditor,  it  was  thought 
necessary  that  the  assignation  should  be  intimated  or  notified  to  the  debtor,  to  let  him  know  that 
he  must  make  payment  not  to  the  first  creditor  but  to  his  assignee.  But  though  this  seems  to 
have  given  the  first  rise  to  intimations,  it  is  certain  that,  by  inveterate  custom,  intimation  made 
under  form  of  an  instrument  by  the  assignee  or  his  procurator  to  the  debtor,  or  at  least  some  notifi- 
cation which  the  law  accounts  equivalent  to  it,  is  an  essential  requisite,  not  only  for  interpelling 
the  debtor  from  making  payment  to  his  creditor,  but  for  completmg  the  conveyance."  (Erskine's 
Institutes,  3,  5,  3.) 

That  being  the  doctrine  laid  down  by  Erskine,  and  followed  by  Bell  in  his  Commentaries,  (and 
I  think  I  have  discovered  it  in  other  writers  also,)  1  do  not  presume  to  question  the  propriety  of 
that  law.  But  I  must  remark  that  Erskine,  in  the  passage  which  I  have  quoted,  and  Bell  in  his 
Commentaries,  are  referring  when  they  speak  of  y//j  crediti,  to  theyW  crediti  oi  a  debtor  properly 
so  called ;  and  if  the  question  is  not  concluded,  (and  I  confess  I  hardly  think  that  the  question 
has  ever  been  concluded  by  any  ultimate  decision  upon  the  point,)  I  think  it- extremely  doubtful 
whether  the  principle  that  requires  an  intimation  in  the  case  of  an  assignment  of  the  debt 
properly  so  called  is  at  all  applicable  to  such  a  case  as  the  present,  I  do  not  proceed  upon  that 
doctrine,  but,  I  must  confess,  I  think  that  the  Judges  below  all  seem  to  assume,  that  that  is  the 
law  of  Scotland.  The  law  is  carried  to  a  great  extent  when  it  is  said,  that  intimation  is  necessary 
to  make  an  assignment  valid,  because  the  only  principle  is,  that  which  Erskine  adverts  to, 
namely,  that  parties  are  not  to  be  put,  as  the  Scotch  say,  in  maid  fide,  as  if  there  had  been  no 
assignation,  if  they  had  never  had  notice  given  them,  that  there  has  been  intimation.  But  taking 
that  to  be  the  law  with  regard  to  debts,  I  confess  it  seems  to  me  extremely  difficult  to  understand 
upon  what  principle  it  should  be  applicable  to  dijus  crediti  of  this  sort,  which  is  technically  only 
a  jus  crediti.  The  parties  are  in  possession  of  the  land,  and  they  have  a  right  to  call  for 
something  which  is  to  perfect  their  title.  That  is  a  very  different  thing  indeed  from  a  mere 
debt.  However,  I  shall  assume,  that  intimation  is  necessary.  1  concur  in  opinion  with  all  the 
Judges  in  the  Court  below,  for  all  four  concur  upon  that  point,  and  the  Lord  Ordinary  also 
concurred,  in  thinking,  that  this  was  not  a  defective  intimation,  and  in  my  opinion  it  was  the 
very  best  intimation  that,  considering  the  subject  matter,  could  have  been  made. 

Now,  what  is  this?  Nicol  was  for  a  short  time,  and  those  under  whom  he  derived  his  title 
had  been  for  more  than  three  quarters  of  a  century,  in  possession  of  this  land,  although  the  title 
was  defective.  Well,  then,  although  the  title  was  defective,  all  the  cases  shew  that  you  may 
deal  with  this  defective  title,  so  that  it  may  be  made  good  afterwards.  In  the  mean  time,  parties 
are  in  the  habit  of  granting  bonds,  making  assignments,  and  executing  trust  deeds,  just  as  though 
they  had  got  the  whole  legal  title.  Then,  how  is  it  to  be  presumed,  that  they  will  deal  with  it? 
Why,  as  if  they  were  the  owners,  by  making  a  resignation  and  by  putting  their  deeds  upon  the 
register,  just  as  if  they  had  been  owners.  That  is  the  very  place  you  would  look  to,  in  order  to 
see  what  way  persons  had  been  dealing  with  interests  of  this  nature.  Therefore,  in  my  opinion, 
that  was  a  most  reasonable  mode  of  giving  intimation  in  a  case  like  the  present.  The  bond, 
your  Lordships  observe  by  the  particular  provisions  of  the  statute,  when  registered,  is  to  have 
the  same  effect  as  if  all  the  old  forms  had  been  gone  into,  and  an  instrument  of  sasine  had  been 
actually  recorded.  Now,  if  the  whole  of  the  old  forms  had  been  gone  through,  there  would  have 
been  an  actual  going  upon  the  land,  the  parties  there  coram  testibus  delivering  symbolically 
actual  possession  of  the  land.  If  that  had  been  done,  that  would  have  been  a  notorious 
intimation,  which,  whether  rightly  or  wrongly,  we  in  England  cannot  complain  of  as  being  an 
absurd  mode  of  giving  notice  of  the  act,  because  it  is  that  particular  act  in  pais,  as  we  call  it  on 
this  side  of  the  Tweed,  which,  in  ancient  times,  was  presumed  to  be  notice  to  all  the  world.  It 
was,  in  truth,  the  ordinary  way  of  dealing  with  land.    But  the  cases  that  have  been  referred  to 
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of  Paul  V.  Boyd's  Trustees,  and  of  Giles  v.  Lindsay ,  entirely  warrant  the  conclusion  at  which  the 
Judges  arrived  in  this  case,  which  appears  to  me  in  conformity  with  principle. 

Upon  these  grounds,  I  am  prepared  to  move  your  Lordships  to  affirm  these  interlocutors.  But 
before  I  do  so,  I  must  take  the  liberty  of  expressing  my  opinion,  that  I  am  very  far  from  satisfied 
that  the  case  might  not  have  been  decided  upon  much  more  general  grounds.  If  it  had  been 
necessary  to  consider  that  question,  I  would  have  done  so,  but  as  I  come  to  a  conclusion  in 
agreement  with  the  Judges  in  the  Court  below  upon  the  points  upon  which  they  have  put  it,  I  do 
not  think  it  necessary  to  canvass  a  point  which  may  be  open  to  much  doubt  and  difficulty,  namely, 
whether  a  trustee  does  not  take  an  interest  of  this  sort,  tantum  et  tale^  as  the  bankrupt  held  it. 
I  am  perfectly  aware,  that  the  law  of  Scotland  differs  from  the  law  of  England  with  respect  to 
defects  in  feudal  sasine ;  that  a  trustee  under  a  sequestration,  does  not  take  tantum  et  talej  that 
has  been  decided,  and  probably  upon  good  grounds.  I  do  not  inquire  into  that.  It  was  so 
decided  by  the  Court  of  Session,  and,  I  think,  affirmed  by  your  Lordships'  House ;  but  with 
respect  to  an  equitable  right  of  this  nature,  namely,  a  personal  right  to  land,  upon  what  principle 
is  a  trustee  under  a  sequestration  not  to  take  that,  just  as  the  bankrupt  held  it  ?  It  is  a  mere 
personal  right  in  the  bankrupt,  and  so,  I  should  have  thought,  it  would  be  exactly  the  same 
personal  right  in  the  trustee  under  a  sequestration.  If  that  be  so,  it  puts  an  end  to  all  the  other 
questions  mooted  in  this  case,  and  I  must  confess  that  the  case  of  Russell  v.  APDowall,  i  Ross, 
505,  seems  to  me  to  shew  that  the  authorities  very  strongly  point  to  the  correctness  of  that 
view  which  I  venture  respectfully  to  suggest  to  your  Lordships,  though  it  is  not  the  ground  upon 
which  I  rest  in  this  case.  Upon  the  ground  which  I  have  stated,  I  suggest  to  your  Lordships 
that  this  judgment  ought  to  be  affirmed,  and,  consequently,  I  move  accordingly. 

Lord  Wensleydale. — My  Lords,  I  agree  in  the  result  at  which  my  noble  and  learned  friend, 
who  has  just  addressed  you,  has  arrived  in  this  case,  and  in  which,  I  believe,  the  noble  and  learned 
Lord  who  is  now  upon  the  woolsack,  also  agrees.  There  is  no  disputed  fact  in  this  case,  and 
the  question  of  law  lies  within  a  very  narrow  compass. 

The  pursuer  claims  as  trustee  under  the  sequestration  of  the  bankrupt's  estate  against  the 
Burgh  of  Aberdeen,  the  grant  of  a  valid  and  effectual  charter  of  certain  lands  by  virtue  of  his 
personal  right  to  those  lands  arising  from  the  transactions  between  the  burgh  and  Robert  Dyce, 
who  was  the  original  purchaser,  imder  whom  the  bankrupt  claims,  or  by  virtue  of  the  warrandices 
or  conveyances  in  the  original  defective  charter  granted  to  him  by  the  burgh  on  the  sale  of  th6 
property  to  him. 

The  compearers,  the  trustees  of  the  marriage  settlement  of  the  bankrupt,  insisted  upon  their 
right  to  compear  and  object  to  the  granting  of  the  charter  absolutely.  Lord  Rutherfurd,  the 
Lord  Ordinary,  allowed  the  right  to  compear ;  and  his  interlocutor  not  being  reclaimed  against, 
the  only  question  is,  Whether  the  case  made  by  the  compearers  affords  legal  ground  to  prevent 
a  decreet  in  favour  of  the  charter  altogether,  or  to  cause  it  to  be  granted  subject  to  the  burthen 
of  the  right  claimed  by  the  compearers  ? 

The  Lord  Ordinary  (Benholme)  pronounced  the  interlocutor,  finding  that  the  Magistrates  of 
Aberdeen  were  not  bound  to  grant  the  charter  concluded  for  in  the  summons,  except  under  the 
burden  of  the  compearers'  preferable  right.  The  appellants  having  reclaimed  against  the 
interlocutor  to  the  First  Division  of  the  Court  of  Session,  their  Lordships,  by  a  majority  of  three 
to  one,  adhered  to  the  interlocutor  reclaimed  against.  This  interlocutor  is  the  subject  of  this 
appeal,  and  I  agree  with  my  noble  and  learned  friends  that  the  interlocutor  appealed  against 
ought  to  be  affirmed. 

The  personal  right  claimed  by  the  compearers  was  under  an  heritable  bond  and  disposition  in 
security,  executed  by  the  bankrupt  and  delivered  to  the  trustees  of  his  marriage  settlement,  on 
the  19th  November  1849,  ^^^S  before  the  date  of  the  sequestration,  which  was  the  i8th  November 
1850.  This  bond  was  thereafter,  and  before  the  date  of  the  sequestration,  recorded  in  the 
General  Register  of  Sasines,  and  no  other  intimation  of  the  transaction  was  given  to  the  Magis- 
trates of  the  Burgh  of  Aberdeen  than  the  registration  of  the  bond.  There  is  no  doubt  that,  if 
the  title  of  the  pursuers  had  been  feudalized,  whilst  that  of  the  compearers  had  remained  personal, 
the  pursuers'  title  would  have  prevailed  according  to  the  doctrine  in  the  case  of  Bellv,  Gartshore, 
and  others  cited  in  the  coiu-se  of  the  argument.  That  is  a  point  perfectly  settled  in  the  law  of 
Scotland.  But  the  charter  which  is  concluded  for  in  this  suit  has  not  been  granted.  The 
respective  claims  of  the  pursuers  and  compearers  are  still  personal  rights,  and  in  competition ; 
and  the  question  is,  Which  claim  is  the  preferable  one  ? — a  question  which  would  have  been 
precluded,  if  the  pursuer  had  already  obtained  a  charter,  and  had  his  personal  rights  feudalized. 

In  this  state  of  the  question,  it  is  contended  on  behalf  of  the  appellant — First,  That  he  had  a 
right  of  a  higher  class  than  a  mere/wj  crediti,  namely,  3.  jus  ad  rem.  Secondly,  That  if  it  was  a 
mtr^jus  creditif  it  had  never  been  assigned  by  the  bankrupt  to  his  trustees,  the  heritable  bond 
not  having  that  operation.  Thirdly,  That  if  it  had  been  assigned,  the  assignation  was  incomplete 
by  reason  of  the  want  of  intimation  to  the  magistrates,  who  stood  in  the  relation  of  the  persons 
under  the  obligation  or  debtors. 

It  was  answered  on  the  part  of  the  compearers,  that  the  bond  and  disposition  in  security 
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amounted  to  an  assignment  of  the  personal  right ;  and  that^  if  intimation  was  necessary,  the 
registration  in  the  General  Register  of  Sasines  was  equivalent  to  an  intimation  at  the  date  of  the 
registration. 

The  only  one  of  these  questions  on  which  I  have  felt  a  doubt  is  the  last  I  think,  that 
whether  this  personal  right,  which  the  bankrupt  unquestionably  had  to  the  lands,  is  treated  as  a 
jus  ad  rem  or  as  2lJus  crediti,  by  reason  of  the  obligation  entered  into  on  behalf  of  the  burgh,  is 
immaterial.  It  is,  at  all  events,  clearly  nothing  but  a  personal  right;  and  if,  whatever  may  be 
its  proper  designation,  if  passed  by  the  assignation  contained  in  the  heritable  bond,  it  can  make 
no  difference  in  the  case.  If,  indeed,  it  did  pass  under  the  bond,  and  was  a  mere/vx  crediti^ 
there  would  be  room  to  contend  that  it  did  not  require  any  intimation  at  all ;  and  then  the  next, 
and  most  doubtful,  question  would  not  arise. 

The  terms  of  the  bond  arc  very  strong ;  they  operate  to  convey  "  all  right,  title,  and  interest, 
claim  of  right,  property,  and  possession,  petitory,  or  possessory,  which  I,  my  predecessors,  ox. 
authors,  had,  have,  or  can  pretend,  to  the  lands  and  otners  above  disponed,  or  any  part  thereof, 
and  that  in  real  security."  No  terms  can  be  more  comprehensive  than  these ;  and  why  should 
we  deny  them  their  proper  effect  according  to  the  ordinary  meaning  of  the  words  ? 

But  it  was  argued  that  the  bond  was  invalid,  because  the  Statute  lo  and  ii  Vict.  c.  50  applied 
only  to  the  case  of  the  owner  of  an  estate  already  feudalized.  But  surely  it  would  operate  and 
be  rendered  valid,  if  the  owner  had,  at  the  date  of  the  bond,  a  personal  right,  and  that  right  vas 
afterwards  feudalized. 

It  would  then  opersite  Jure  accretionis.  As  the  bond  would  be  valid  in  that  case,  it  must  be 
that  the  words  |in  that  bond  are  sufficient  to  carry  the  personal  right  Jn  the  state  ;in  which  it 
was  at  the  time  of  the  execution  of  the  instrument.  The  bond,  therefore,  operated  as  an 
assignation  of  the  right  which  the  obligor  had. 

The  next  question  is,  Whether  intimation  was  necessary  ?  I  apprehend  that  it  was;  and  that 
it  is  a  general  rule,  that  every  assignation  of  a  right  in  the  nature  of  jus  crediti  requires  an 
intimation.  It  is  so  laid  down  in  the  passage  to  which  my  noble  and  learned  friend  referred, in 
Erskine's  Institutes,  book  3,  title  5,  §  4,  and  in  BelFs  Principles,  1462-65. 

I  apprehend  that  the  rule  of  English  law,  that  assignees  of  a  bankrupt  can  claim  only  those 
effects  to  which  the  bankrupt  was  entitled,  both  at  law  and  in  equity,  docs  not  apply  in  all  cases 
to  sequestration,  where  the  trustees  are  in  a  position  of  adjudgers,  and  are  not  subject  to  all  the 
equities  to  which  the  bankrupt  was.  See  the  cases  of  Stewar<p s  Trustees^  Walker's  Trustees, 
in  3  Ross's  L.  C  139,  where  the  subject  was  fully  considered ;  and  Lord  Brougham,  on  the  part  of 
the  House  of  Lords,  in  reversing  the  judgment,  entered  largely  into  the  law  of  Scodand  upon  the 
subject,  and  therefore  the  necessity  of  intimation  is  not  dispensed  with  in  the  case  of  bankruptcy. 
It  is  not,  however,  necessary  to  discuss  this  point,  because  my  opinion  is,  that  the  effect  of  the 
registration  of  the  bond  under  the  10  and  11  Vict.  c.  50,  is  equipollent  to  an  intimation;  though 
I  have  felt  some  little  doubt  on  that  part  of  the  case. 

There  is,  however,  no  difference  upon  this  point  in  the  Court  below.     All  agree  (the  four 

Judges)  upon  it,  and  their  opinion  is  in  conformity  with  that  of  Lord  Corehouse  and  LoW) 
lONCREiFF  in  the  prior  cases  of  Pauiv,  Boyds  Trustees^  and  Giles  v.  Lindsays  and  I  do  not  see 
sufficient  reason  not  to  accede  to  the  opinion  of  such  eminent  Judges. 

The  words  of  the  statute  are  very  clear.  Sect,  i  enacts,  "That  the  registration  of  such  bond 
and  disposition  in  security  in  the  General  Register  of  Sasines  shall  be  as  effectual  and  op^^^J^^ 
to  all  intents  and  purposes  as  if  "  (amongst  other  things)  "  sasine  had  been  duly  made,  accepted, 
and  g^ven  thereon,  in  favour  of  the  original  creditor,  and  an  instrument  of  sasine  duly  recorded 
of  the  date  of  the  registration."  These  words,  therefore,  give  the  registration  all  the  same  effect 
to  every  intent  and  purpose,  as  if  the  ceremonies  of  giving  sasine  had  been  performed  on  the 
lands,  and  that  would  have  constituted  an  act  of  possession,  and  have  been  equivalent  to  a 
formal  intimation. 

It  might  be  doubtful  whether  the  real  meaning  of  the  clause  was  not  to  give  registration  the 
effect  of  a  complete  conveyance  of  the  feudal  title  where  the  obligant  had  one,  just  as  if  the 
ceremonies  of  sasine  had  actually  been  performed ;  but  the  words  being  general  to  all  intents 
and  purposes,  they  ou^t^  primd  facie,  to  have  been  construed  according  to  their  ordinary  sense, 
and  there  seems  no  reason  to  the  contrary ;  and  the  opinion  of  the  whole  Court  upon  this  question 
ought  therefore  to  be  supported.  . 

The  assignation,  therefore,  must  be  considered  as  intimated  to  the  magistrates  of  the  \0g% 
and  was  consequently  complete;  and  it  is  therefore  a  preferable  security  under  the  79th section 
of  2  and  3  Vict.  c.  41.  It  follows  that  the  charter  ought  not  to  be  granted  except  subject  to  tne 
burden  of  the  compearer*s  right,  and  the  interlocutors  must  be  affirmed.  , 

Lord  Brougham. — I  entirely  agree  with  my  noble  and  learned  friends  who  have  addressee 
your  Lordships  in  favour  of  the  motion  of  my  noble  and  learned  friend  who  first  addressed  you» 
that  these  interlocutors  ought  to  be  affirmed.     My  Lords,  I  could  have  gone  as  far  as  my  now 
and  learned  friend  who  first  addressed  your  Lordships,  in  being  inclined  to  affirm  these  interlo- 
cutors upon  the  more  general  grounds  to  which  he  adverted ;  but  there  can  be  no  doubt  whatever 
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as  to  the  ground  upon  which  we  affirm  them.  It  is  one  upon  which  there  was  no  difference  of 
opinion  among  the  learned  Judges  in  the  Court  below,  either  in  the  Court  itself,  among  the  four 
Judges  of  the  First  Division,  or  on  the  part  of  the  Lord  Ordinary.  In  affirming  the  interlocutors 
upon  this  ground,  I  think  there  can  be  no  doubt  whatever.  With  respect  to  what  both  my 
noble  and  learned  friends  have  said  upon  the  same  point  that  now  arises,  as  to  whether  the 
registration  was  a  sufficient  intimation,  I  do  not  see  how  it  is  possible,  after  reading  the  words  of 
the  act,  to  have  the  least  doubt,  that,  to  all  intents  and  purposes  whatsoever,  this  registration 
was  a  sufficient  intimation. 

It  must  not  be  supposed,  from  the  reference  that  has  been  made  by  my  noble  and  learned  friend 
who  first  addressed  you,  to  the  analogy  of  our  delivery  of  sasine,  as  a  public  intimation  of  the 
transfer  of  lands— it  must  not  be  supposed  in  Scotland  that  we  are  at  all  giving  our  judgment 
upon  English  law  upon  the  subject.  On  the  contrary,  this  is  merely  used  as  an  illustration  and 
analogy,  for  it  is  upon  Scotch  law  principles  and  Scotch  law  cases,  and  Scotch  law  text  writers, 
and  upon  the  statute,  that  we  agree  with  the  judges  below,  and  are  disposed  to  affirm  these 
interlocutors.  I  therefore  join  with  my  noble  and  learned  friends  in  advising  your  Lordships  to 
dismiss  this  appeal,  and  to  affirm  the  interlocutors. 

Interlocutors  affirmed. 
Appellants  Agents^  Morton,  Whitehead,  and  Greig,  W.S. — Respondent^  Agents^  Mackenzie, 
and  Baillie,  W.  S. 


MARCH  25,  1858. 

Charles  James  Tennant,  Trust  Assignee  of  Mrs.  Jane  Pollok  or  Tennant, 
Appellant,  v.  Dr.  WiLLlAM  POLLOK  MoRRls  and  Others,  Trustees  of  the  late 
James  Pollok,  Respoftdents. 

Trust  Settlement — Construction — Fee  and  Liferent — Survivor — Faculty — A  trust  deed  provided 
that  the  truster's  two  daughters  should  each  have  the  liferent  of  half  of  the  free  residue,  and 
that  in  the  event  of  neither  of  them  leaving  children,  or  in  the  event  of  such  children  dying 
before  majority,  the  daughters  were  to  have  the  power  of  conveying  the  fee  of  tJu  share  liferented 
by  them  respectively  to  such  persons,  and  in  such  manner^  as  they  should  think  fit,  under  burden 
of  the  survivor's  liferent;  and  failing  the  daughters  exercising  such  power,  the  fee  of  the  shares 
was  to  go  to  the  brother  and  sister  of  the  truster. 

Held  (affirming  judgment),  Tha,t  there  was  conferred  upon  each  of  the  daughters,  in  the  event  of 
neither  of  them  having  children,  a  right  to  dispose  of  the  fee  of  her  own  share,  but  that  no 
right  was  conferred  upon  the  survivor  to  dispose  of  the  share  of  her  deceased  sister. 

Appeal — Costs — Trust  Estate — Obscure  deed. 

Question — How  far  costs  are  allowed  out  of  the  estate,  when  litigation  is  caused  by  an  obscure 
trust  disposition  f  ^ 

The  pursuer  appealed,  pleading,  in  h\s  printed  case,  that  the  judgment  of  the  Court  of  Session 
ought  to  be  reversed  for  the  following  reasons : — "  L  Because,  according  to  the  sound  construc- 
tion of  the  trust  deed,  Mrs.  Tennant,  the  surviving  daughter  of  the  testator,  was  entitled  to 
exercise  a  power  and  faculty  to  settle,  destine,  and  convey  the  fee  of  the  whole  residue  to  the 
appellant-  IL  Because  the  testator  died  intestate  with  regard  to  the  fee  of  one  half  of  the 
residue ;  and  Mrs.  Tennant  being  his  heir  at  law  and  next  of  kin,  succeeded  thereto  according 
to  the  law  of  succession  to  intestate  estate,  and  duly  conveyed  it  to  the  appellant." 

The  respondents,  in  ^<ft\x printed  case,  supported  the  judgment  on  the  following  grounds: — 
**  L  Because,  on  a  sound  construction  of  the  sixth  clause  of  the  trust  deed,  the  power  or  faculty 
of  appointment  conferred  on  each  of  the  truster's  daughters  was  expressly  limited  in  its  applica- 
tion to  that  moiety  of  the  residue  of  his  estate  which  was  separately  devised  in  liferent  to  each 
daughter.  IL  Because  that  power  and  faculty  of  appointment  was  not  a  new  faculty  created  by 
the  sixth  clause,  but  was  simply  an  extension  or  enlargement  of  the  faculty  previously  conferred 
on  his  daughters  respectively  by  the  fourth  and  fifth  clauses,  intended  to  be  available  to  each  of 
them  under  the  different  contingencies  contemplated  by  the  sixth  clause,  and  to  affect  (although 
to  a  greater  amount)  the  same  portion  of  his  estate,  viz.,  that  half  share  devised  in  liferent  to 
each.  in.  Because,  throughout  the  whole  clauses  of  the  trust  deed  which  affect  the  destination 
of  the  residue  of  his  estate,  Mr.  Pollok  is  dealing  with  that  residue  as  consisting  of  two  separate 

^  See  previous  report  18  D.  382;  27  Sc.  Jur.  546;  28  So.  Jur.  173.        S.  C.  30  Sc.  Jur.  493. 
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and  distinct  half  shares,  one  of  which  is  set  apart  for  the  benefit  of  each  daughter  and  her 
family,  and  that  plan  or  method  pervades  the  sixth  as  well  as  the  previous  clauses,  and  excludes 
any  other  interpretation  than  what  is  consistent  with  such  bipartite  division.  IV.  Because  there 
is  nothing  in  the  import  or  tendency,  either  of  the  previous  or  subsequent  clauses,  or  in  the 
presumptions  of  moral  probability  which  affect  the  case,  to  modify  or  vary  what  is  above  set  forth 
as  the  only  natural  and  intelligible  interpretation  of  the  sixth  clause.  On  the  contrary,  the 
other  clauses,  and  the  whole  indications  or  the  testator's  intention  to  be  gathered  from  them,  or 
indicated  from  such  presumptions  of  moral  probability,  are  all  consistent  with,  and  strongly 
corroborative  of,  that  interpretation.** 

Sir  R,  Bethell  Q.C.,  R,  Palmer  Q.C.,and  Anderson  Q.C.,  for  the  appellant. — ^The  construction 
put  upon  this  deed  by  the  Court  below  is  wrong;  for  the  natural  meaning  of  the  whole  deed  was 
to  give  power  to  the  surviving  daughter,  in  the  circumstances  which  had  happened,  over  the 
whole  fee,  or  both  moieties.  This  is,  i  priori^  what  would  be  expected  in  the  circumstances, 
viz.,  that  the  father  should  confer  such  a  power  on  the  daughter  surviving,  rather  than  that  the 
residue  should  go  to  collaterals.  Where  the  words  are  not  quite  clear,  they  must  be  constnied 
in  consistency  with  the  probable  intention  of  the  testator.  Down  to  the  end  of  the  fifth  clause, 
the  sole  power  given  to  the  daughter  over  her  children' s  provision,  was  a  power  of  appointment 
or  distribution ;  but  the  seventh  clause  gives  a  higher  power,  viz.,  that  of  defeating  the  right  of 
the  brothers  and  sisters  of  the  testator,  by  bequeathing  the  fee  of  the  whole  residue  to  strangers. 
The  power  given  by  the  sixth  clause  must  also  extend  to  the  fee  of  the  whole  residue,  in  order 
to  make  it  consistent.  The  sixth  clause  must  not  be  read  apart  from  the  clauses  preceding  and 
following.  The  Court  below  laid  much  stress  on  the  words,  "  share  of  the  residue,**  holding  that 
it  means  a  moiety.  That  is  not  so.  It  is  the  proper  phrase  when  speaking  of  both  daughten  in 
one  clause. 
[Lord  Wensleydale. — The  word  "share"  more  naturally  means  a  half  than  a  whole.] 

No  doubt,  but  it  is,  at  most,  a  loose  and  uncertain  word  to  found  upon.  There  were  cases 
where  it  had  been  held  to  include  accruing  shares,  as  well  as  the  original  share— i>^*««^^' 
Sherratt^  2  Hare,  14;  Doe  and  Cli/tw,  Birkhead^  4  Exch.  no.  The  word  "respectively" was 
not  to  be  taken  as  conclusively  shewing,  that  one  moiety  only  was  intended ;  and  there  are  many 
cases  collected  in  2  Jarman  on  Wills,  463,  shewing  that  the  Courts  had  latterly  refused  to  lay 
any  stress  on  expressions  of  that  kind.  There  was  another  ground  not  decided  in  the  Court 
below,  on  which  the  appellant  claims  the  share  originally  destined  to  Elizabeth,  but  which  lapsed 
by  her  predeceasing  the  testator.  There  was,  in  fact,  an  intestacy  as  to  that  share,  and  Janet 
PoUok  succeeded  to  it.  If  this  point  was  not  open  on  the  present  summons,  then  the  appellant 
suggests  a  remit  to  the  Court  of  Session  to  amend  the  summons,  and  hear  argument  upon  it. 

The  Solicitor-General  (Cairns),  and  Roll  Q.C.,  for  the  respondents,  were  not  called  upon. 

Lord  Chancellor  Chelmsford. — My  Lords,  this  is  an  action  of  declarator  which  was 
originally  brought  by  Mrs.  Janet  Pollok  or  Tennant.  Before  the  interlocutor  was  pronounced, 
the  pursuer,  Mrs.  Tennant,  died,  and  the  appellant,  Charles  James  Tennant,  was  sisted  as  truit 
disponee  in  place  of  the  pursuer. 

The  summons  of  declarator,  which  was  founded  upon  a  trust  deed  or  disposition  made  by  Mr 
Pollok,  the  father  of  the  original  pursuer,  on  the  13th  of  February  1839,  prayed  that  it  might  be 
"declared,  by  decree  of  the  Lords  of  our  Council  and  Session,  that  the  pursuer,  Mrs.  Janet 
Pollok  or  Tennant,  has,  according  to  the  just  and  fair  legal  construction  of  the  said  deed  of 
settlement,  as  fuU,  free,  and  effectual  power,  right,  and  faculty  to  settle,  destine,  convey,  and 
dispose  of  the  fee  of  that  share  and  moiety  of  her  said  deceased  father's  estate,  to  the  liferent 
of  which  she  succeeded  by  the  death  of  her  eldest  sister,  as  aforesaid,  as  she  has,  or  niay  have, 
to  settle,  destine,  convey,  and  dispose  of  the  fee  of  that  share  or  moiety  of  the  said  estate, 
especially  destined  and  secured  to  her  by  the  aforesaid  trust  disposition  and  deed  of  settlement, 
and  in  the  same  way  as  if  the  said  deed  had  been  equally  explicit  and  expressed  with  regard  to 
the  one  as  to  the  other." 

The  defender  submitted  certain  pleas  in  law.  In  the  first  place,  that  "  the  pursuer  is  not 
entitled  to  settle  and  convey  in  any  form  the  fee  of  that  share  of  the  residue  of  the  trusters 
estate,  the  liferent  of  which  was  directly  settled  on  her  deceased  sister,  and  the  fee  of  this  share 
must  be  governed  by  the  ulterior  destination  in  the  sixth  purpose  of  the  trust  deed ; "  a(^"» 
secondly, that  "the  pursuer  is  not  entitled  to  dispose  of  the  fee  of  the  share, the  liferent  ofwhicn 
was  directly  settled  on  herself,  unless  in  a  mortis  causd  form.'* 

Upon  the  case  coming  on  before  the  Lord  Ordinary,  he  found,  "  that  the  sound  construction 
of  the  sixth  purpose  of  the  trust  is  to  confer  upon  each  of  the  two  daughters  of  the  truster  a 
power  and  faculty,  in  the  event  of  neither  of  them  leaving  children,  of  setding,  destining,  aDCi 
conveying  the  fee  of  her  own  half  share  of  the  residue,  under  burden  of  the  survivor's  liferent, 
but  not  to  confer  on  the  survivor  of  the  sisters  any  right  to  settle,  destine,  and  convey  the  fee^^ 
the  other  half  share  provided  to  the  predeceasing  sister."  He  "  sustains,  therefore,  the  first  plea 
in  law  for  the  defenders,  and  as  regards  the  fee  of  that  share  of  the  residue  of  the  truster's  estate, 
to  the  liferent  of  which  the  original  pursuer,  Mrs.  Janet  Pollok  or  Tennant,  su:ceeded  by  tne 
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death  of  her  eldest  sister,  Mrs.  Elizabeth  Harriet  Pollok  or  Sym,  assoilzies  the  defenders  from 
the  conclusion  of  the  action,  and  decerns :  Finds  Charles  James  Tennant,  the  husband  and  trust 
disponec  of  the  late  Mrs.  Janet  Pollok  or  Tennant,  who  has  been  sisted  in  her  place  as  pursuer 
of  the  action,  liable  in  the  expenses  of  the  defenders." 

The  case  was  then  brought  before  the  First  Division  of  the  Court  of  Session,  and  the  Lords 
having  advised  the  reclaiming  note  for  Charles  James  Tennant,  and  heard  counsel  for  the  parties, 
they  delete  from  the  interlocutor  of  the  Lord  Ordinary  submitted  to  review  the  word  "sustain," 
and  the  words,  "  the  first  plea  in  law  for  the  defenders,"  and  with  this  variation,  adhere  to  that 
interlocutor. 

The  whole  question  in  this  case  depends  upon  the  proper  construction  of  certain  clauses  in  the 
deed  of  trust,  of  the  13th  of  February  1839,  which  was  made  by  Mr.  Pollok,  the  father  of  the 
original  pursuer.  At  the  time  of  this  trust  disposition,  he  had  two  daughters,  one,  Mrs.  Sym, 
who  died  in  his  lifetime,  and  the  other,  Mrs.  Janet  Pollok,  who  was  the  original  pursuer  in  this 
suit.  Now,  in  that  trust  deed,  there  ^re  certain  clauses  only  which  it  is  at  all  necessary  to  advert 
to,  in  deciding  this  question  between  the  parties,  and  those  are  the  fourth,  fifth,  sixth,  and 
seventh  clauses  of  this  trust  disposition. 

In  Xh^  fourth  clause,  he  says,  "  I  direct  my  said  trustees,  to  hold  the  free  residue  of  my  estate, 
heritable  and  moveable,  in  manner  following,  viz.,  They  shall  hold  one  half  of  said  residue  for 
the  benoof  of  the  aforesaid  Elizabeth  Harriet  Pollok  in  liferent,  for  her  liferent  alimentary  use 
allenarly,  but  with  power  and  faculty  to  her,  as  after  mentioned,  and  for  behoof  of  the  child  or 
children  of  the  body  of  the  said  Elizabeth  Harriet  Pollok,  in  such  proportions,  and  subject  to 
such  conditions  as  she  may  fix  and  determine  by  a  writing  under  her  hand,  which  she  shall  have 
power  to  execute  in  manner  after  mentioned  ;  which  failing,  equally  among  them,  and  the  heirs 
of  their  bodies  respectively,  in  fee."  And  then  he  declares,  that  during  the  lifetime  of  Elizabeth 
Harriet  Pollok,  it  shall  be  lawful  to  the  trustees,  with  her  consent,  to  advance  certain  sums  to 
her  sons.  And  he  provided,  "  That  in  case  of  the  death  of  the  said  Elizabeth  Harriet  Pollok 
without  leaving  a  child  or  children,  or  issue  of  the  body  of  such  child  or  children,  or  in  case  of 
the  failure  of  all  her  children,  and  of  the  issue  of  their  bodies,  before  attaining  majority,  then, 
and  in  these  events,  it  shall  be  lawful  to,  and  full  power  and  faculty  are  hereby  given  to  her,  by 
any  mortis  causd  deed,  to  dispone,  destine,  and  convey  a  portion  of  the  share  of  the  residue  of 
my  estate  liferented  by  her,  not  exceeding  ;£3ooo,  to  such  persons  or  person,  and  in  such  way  as 
she  may  think  fit.  And  in  regard  to  the  remainder  of  the  fee  of  said  share,  or  the  whole  thereof, 
should  the  above  power  and  faculty  not  be  exercised,  I  direct  my  said  trustees,  in  the  events 
foresaid,  to  hold  the  same  in  trust,  for  behoof  of  the  aforesaid  Janet  Pollok  in  liferent,  in  case 
she  shall  survive  the  said  Elizabeth  Harriet  Pollok,  for  her  liferent  use  allenarly,  and  for  behoof 
of  the  child  or  children  of  the  body  of  the  said  Janet  Pollok,  in  such  proportions,  and  subject 
to  such  conditions  as  she  may  have  fixed  and  determined  by  a  writing  under  her  hand,  which 
she  shall  have  power  to  execute  in  manner  after  mentioned ;  which  failing,  equally  among  them, 
and  the  heirs  of  their  bodies  respectively  in  fee." 

Then,  in  ^^  fifth  place,  he  disposes  of  the  other  moiety  of  his  property  to  the  pursuer,  Janet 
Pollok,  exactly  upon  the  same  terms  and  conditions,  and  subject  to  the  same  limitations  as  those 
which  are  contained  in  the  fourth  clause  which  relates  to  the  moiety  that  is  given  to  Elizabeth 
Harriet  Pollok. 

Upon  these  two  clauses  no  difficulty  whatever  arises.  If  cither  of  the  daughters  died  without 
children,  then  she  had  the  power,  under  these  fourth  and  fifth  clauses,  to  dispose  of  a  sum  of 
;£3ooo  to  such  person  or  persons,  and  in  such  way  as  she  might  think  fit ;  and  then  her  share 
was  to  go  to  the  other  sister,  and  after  her  death,  to  her  children,  in  such  parts,  shares,  and 
proportions  as  the  mother  of  those  children  might  determine ;  and  failing  any  such  determination, 
then  equally  among  them,  and  the  heirs  of  their  bodies  respectively  in  fee. 

Now  the  difficulty  which  appears  to  me  to  arise  in  the  construction  of  this  deed  of  disposition, 
is  from  the  words  of  the  seventh  clause  or  purpose,  (as  it  is  called,)  as  connected  with  those  dis- 
positions in  the  fourth  and  fifth  clauses,  because  there  appears  to  be  no  doubt  that  under  the 
seventh  clause  there  is  a  power  of  disposition  given  to  the  surviving  sister  having  children,  in 
the  event  of  those  children  dying  before  attaining  twenty-one,  without  leaving  any  issue,  to 
dispose  of  the  entirety  as  the  surviving  sister  may  think  fit  Aiid  that  renders  it,  perhaps,  a 
little  difficult  to  construe  the  exact  meaning  of  the  truster,  Cas  he  is  called,)  the  party  who  enters 
into  the  deed  of  disposition,  with  respect  to  the  sixth  clause.  And  yet  the  sixth  clause  appears 
to  me  to  be  so  clear  in  its  language,  the  intention  of  the  truster  appears  to  be  so  specific  and  so 
distinctly  defined,  that  I  think  it  is  quite  impossible  to  put  any  other  construction  upon  his  words 
than  that  which  naturally  and  necessarily  arises  from  the  language  which  he  has  used.  There 
may  be  difficulties  suggested  in  the  way  of  that  construction — there  may  be  probabilities  urged 
against  it ;  but  it  is  infinitely  better  to  adhere  to  the  exact  meaning  of  words  which  are  used, 
than  to  go  about  to  discover  some  other  meaning  which  he  may  have  had,  or  some  other  motive 
which  may  have  actuated  the  party  in  the  disposition  which  he  has  made ;  and  looking  to  that 
sixth  purpose^  as  it  is  called^  in  this  deed  of  disposition,  the  words  appear  to  me  to  be  too  clear 
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to  be  capable  of  any  other  interpretation  than  that  which  the  House  is  disposed  to  put  upon 
them. 

Now  the  sixth  clause  is  this :  ^'  In  case  it  shall  happen  that  neither  of  my  said  daughters  shall 
leave  a  child  or  children,  or  issue  of  the  bodies  of  such  child  or  children,  or  in  case  of  such 
child  or  children,  or  issue  of  their  bodies  existing,  but  all  dying  before  attaining  the  age  of 
twenty  one  years  of  age,  then,  and  in  these  events,  full  power  and  faculty  is  hereby  cominitted 
to  my  said  daughters  respectively,  to  settle,  destine,  and  convey  the  fee  of  the  share  of  the  residue 
of  my  estate,  liferented  by  them  respectively,  to  such  person  or  persons,  and  in  such  'way  or 
manner  as  they  may  think  fit ;  but  under  burden  always  of  the  survivor' s  liferent ;  and  failing 
my  said  daughters,  or  either  of  them,  exercising  such  power  and  faculty,  then  the  fee  of  the 
said  share  or  shares  shall  go  and  belong,  in  equal  proportions,  to  my  brothers,  William  and 
Morris  PoUok,  and  my  sister,  Susan  Pollok,  and  their  respective  heirs." 

The  event  contemplated  by  this  sixth  purpose  has  arisen.  Neither  of  the  daughters  has  left 
a  child  or  children,  or  issue  of  the  bodies  of  such  child  oi;  children.  Well,  then,  what  was  the 
intention  of  the  party  who  made  the  deed,  supposing  this  event  to  occur?  Did  he  mean,  that 
one  of  the  sisters  surviving,  who  by  surviving  had  acquired  a  liferent  in  her  deceased  sister's 
share,  should  have  an  absolute  power  of  disposition  over  the  entirety  of  the  property?  Or  did 
he  mean  to  give  a  power  merely  over  the  share  of  each  daughter,  giving  his  daughters,  in  the 
event  of  their  leaving  no  children,  or  of  the  children  dying  before  attaining  twenty-one,  the 
power  to  dispose  of  that  share  to  whom  they  should  think  fit  ?  Now  the  words  which  are  nss^ 
certainly  are  clearly  capable  of  the  latter  interpretation,  and,  as  it  appears  to  me,  it  is  verj' 
difficult  indeed  to  put  any  other  construction  upon  them. 

In  the  first  place,  the  power  which  is  given  is  given  in  these  words:  "Full  power  and  faculty 
is  hereby  committed  to  my  said  daughters  respectively,  to  settle,  destine,  and  convey  the  fee  oi 
the  share  of  the  residue  of  my  estate,  liferented  by  them  respectively."  Now  I  quite  admit  that 
there  is  no  peculiar  force  in  the  word  "share,'*  which  would  confine  it  necessarily  to  the  original 
share  which  was  taken  by  each  daughter,  and  which  would  not  extend  to  the  derivative  share. 
But  the  words  here  are  peculiar  and  precise ;  we  have  not  merely  the  word  "  share,'*  but  "  the 
share  of  the  residue  of  my  estate  liferented  by  them  respectively."  Now,  what  other  fair  and 
reasonable  meaning  can  be  put  upon  those  words  than  this,  that  they  refer  to  the  share  of  each 
daughter,  in  which  share  each  of  them  possessed  a  liferent;  each  daughter,  therefore,  respectively 
havine  that  particular  interest  which  is  designated  by  the  words  which  are  used.  Although, 
therefore,  it  is  perfectly  clear,  that  the  word  "share"  has  no  such  precise  meaning  as  would 
necessarily  confine  it,  in  this  case,  to  the  original  share  of  each  of  the  daughters,  yet  the  word 
mast  be  interpreted  by  the  context,  and  it  is  difficult,  looking  at  the  whole  of  this  clause,  to  put 
any  other  meaning  upon  it  than  the  restricted  one  which  I  have  suggested,  namely,  that  it  applies 
merely  to  the  original  and  not  to  the  derivative  share. 

But  then  the  clause  goes  on,  "but  under  burden  always  of  the  survivor's  liferent*'  Now, 
what  is  the  meaning  of  that  ?  Under  the  previous  parts  of  the  deed,  in  case  of  the  death  of 
either  of  the  daughters  without  leaving  children,  subject  to  that  power  which  each  of  them  bad 
to  dispose  of  a  sum  of  ;£30oo,  and  to  make  that  a  charge,  the  other  sister  was  to  have  a  liferent 
in  the  share,  and  if  she  had  children,  then  it  was  to  go  to  her  children  in  such  proportions  as  she 
should  appoint ;  and  in  default  of  appointment,  in  equal  proportions  to  them  and  their  heirs. 
Therefore,  in  using  the  terms,  '^but  under  burden  always  of  the  survivor's  liferent,"  it  appears 
to  me,  that,  as  distinctly  as  words  can  express  the  meaning  of  a  party,  the  truster  meant  to  say 
this :  It  shall  be  in  the  power  of  each  daughter,  if  she  think  fit,  to  dispose  of  her  share, — either 
she  may  make  a  charge  of  the  sum  of  £yooOy  or  she  may  go  further  under  this  sixth  clause,  or 
sixth  purpose,  and  may  absolutely  dispose  of  her  share  to  any  person  whom  she  thinks  iit,  but 
subject  always  to  the  liferent  which  her  sister  has  in  her  share.  That  is,  although  she  may  have 
an  absolute  power  of  disposition  of  her  own  share,  yet  that  is  to  be  subject  to  the  interest  which 
her  sister  is  to  have,  and  she  is  not  to  interfere  with  that  interest  or  liferent. 

Then,  it  being  quite  clear  to  my  mind,  that  the  intention  of  the  party  making  this  deed,  was, 
by  the  sixth  clause,  (which  is  the  only  one  that  we  are  called  upon  to  interpret,)  to  confine  the 
right  which  was  to  be  exercised  to  each  share  of  the  daughters  respectively ;  the  clause  proceeds 
in  this  way,  **  And  failing  my  said  daughters,  or  either  of  them,  exercising  such  power  and 
faculty,  then  the  fee  of  said  share  or  shares  shall  go  and  belong,  in  equal  proportions,  to  my 
brothers,  William  Pollok  and  Morris  Pollok,  and  my  sister,  Susan  Pollok,  and  their  respective 
heirs."  Now  we  are  not  called  upon,  on  the  present  occasion,  to  consider  what  would  be  the 
effect  of  that  disposition  over,  failing  any  exercise  of  the  powers  which  are  conferred  upon  the 
daughters.  It  appears  to  me,  that  it  is  quite  sufficient  for  us,  upon  this  action  of  declarator,  and 
upon  the  form  of  the  summons,  to  express  an  opinion  upon  the  point,  whether  Janet  Pollok  had 
or  had  not  the  power  and  faculty  to  make  any  disposition  of  the  share  which  she  derived  from 
her  sister,  there  being,  of  course,  no  question  whatever  with  regard  to  her  original  share,  of  which 
she  has  disposed.  There  may  be  difficulties  suggested  as  to  probabilities  of  intention ;  it  may 
be  said,  that  it  is  extraordinary  that  the  person  who  made  this  deed  should,  in  the  event  of  either 


1858.]  TENNANT  v.  MORRIS.     [Z.  Wensleydai^s  opinion.]     735 

of  his  surviving  daughters  having  children,  and  those  children  dying  before  twenty-one,  have 
given,  or  intended  to  give,  an  absolute  power  of  disposition  over  the  whole  of  the  property,  and 
yet  that,  in  case  of  both  the  daughters  dying  without  either  of  them  leaving  any  children,  he 
should  have  intended  to  confine  that  power  and  faculty  only  to  the  share  which  each  originally 
possessed.  There  may  be  all  those  difficulties  to  contend  with  in  the  construction  of  the  deed 
-which  is  contended  for  on  behalf  of  the  defenders ;  but,  on  the  other  hand,  if  the  words  of  the 
deed  are  clear  and  plain,  it  appears  to  me  it  is  always  the  safest  rule  to  adhere  to  the  language 
which  is  employed,  and  to  put  upon  that  language  its  plain  and  ordinary  meaning,  and  not  to  be 
ingenious  in  endeavouring  to  discover  some  other  intention  from  other  parts  of  the  deed,  or  from 
the  circumstances.  The  question  appears  to  me  to  be  abundantly  clear,  and  I  should,  therefore, 
submit  to  your  Lordships,  that  the  proper  course  would  be  to  decide  in  favoiu*  of  the  interlocutor 
of  the  Court  of  the  Session,  and  to  dismiss  the  appeal 

Lord  Cranworth. — I  entirely  concur  in  the  view  which  has  been  taken  of  this  case  by  my 
noble  and  learned  friend,  and  shall  add  but  very  few  observations.  It  is  plain  that  the  power  con- 
tended for  by  the  appellant  is  not  given  by  the  5th  clause  of  the  deed ;  that  is  beyond  all  doubt. 

If  it  arises  at  all,  it  is  given  by  the  6th  clause,  or  by  the  6th  taken  in  conjunction  with  the  7th 
clause.  The  6th  clause,  it  will  be  observed,  only  comes  into  operation  if  neither  of  his  daughters 
shall  leave  a  child  or  children,  or  if  those  children  shall  not  attain  21  years  of  age  —  in  that  case 
power  is  given  to  his  **  daughters  respectively  to  settle,  destine,  and  convey  the  fee  of  the  share 
of  the  residue  of  my  estate  liferented  by  them  respectively.**  And  the  question  is.  Whether 
those  words,  **  fee  of  the  share,"  apply  to  the  fee  of  the  share  originally  liferented  by  them  or 
to  both  shares?  That  is  the  whole — if,  from  the  failure  of  issue  of  one  of  the  daughters,  the 
whole  should  accrue  to  the  other.   'That  I  take  to  be  the  question. 

I  think  that  those  words  clearly  refer  to  the  original  share  only.  In  the  first  place,  the  use  of 
the  word  "  respectively "  points  strongly  to  that  conclusion ;  and  I  think  that  it  the  power  had 
been  intended  to  be  applied  to  the  whole,  the  words  used  would  not  have  been  "share  of  the 
residue  of  my  estate,"  but  "  the  share,"  or,  as  the  case  may  be,  "the  whole,"  or,  "  the  share  or 
shares  of  the  residue  of  my  estate,"  or  something  to  that  effect. 

Then  again  the  clause  proceeds  thus : — "  And  failing  my  said  daughters,  or  either  of  them, 
exercising  such  power  and  faculty,  then  the  fee  of  said  share  or  shares  shall  go  and  belong  in 
equal  proportions  to  my  brothers  William  Pollok  and  Morris  Pollok,  and  my  sister  Susan  Poflok, 
and  their  respective  heirs.**  I  construe  that  to  mean,  reddendo  singula  singuli^^  if  one  daughter 
fails  to  exercise  the  power,  then  her  share,  and  if  both,  then  their  shares,  shall  go  over  to  these 
parties.  I  do  not  forget  what  was  pressed  by  Mr.  Palmer,  that  the  words,  to  make  it  quite 
correct,  ought  to  have  been  "  shares  or  share,"  but  that,  I  think,  is  a  mere  oversight  in  the 
wording  of  the  deed,  upon  which  it  would  be  impossible  to  place  any  reliance. 

The  Lords  of  Session  seem  to  have  had  some  difficulty  arising  from  the  7th  clause  of  the 
deed.  I  confess  that  to  my  mind  there  is  no  difficulty  arising  from  that  clause.  It  only  shews, 
that  there  was  an  event  which  might  have  happened,  but  which  has  not  happened,  in  which, 
according  to  the  true  construction  of  the  instrument,  the  surviving  daughter  would  probably 
have  had  the  power  of  disposing  of  the  whole  upon  the  failure  of  her  issue,  if  she  had  any,  but 
who  had  not  lived  to  attain  the  age  of  21,  and  therefore  had  not  acquired  a  vested  interest  in 
the  property.  It  may  be  that  that  was  not  contemplated,  or  it  may  be  that  that  was  contem- 
plated by  the  truster,  and  that  he  had  that  intention ;  but  that  is  not  the  state  of  facts  which  has 
arisen,  and  it  does  not  appear  to  me  that  the  circumstance,  that  such  a  state  of  things  might  have 
arisen,  throws  any  light  upon  the  construction  to  be  put  upon  this  instrument,  which  appears  to 
me,  I  confess,  to  be  very  clear. 

With  regard  to  the  question  of  intestacy  which  has  been  adverted  to,  I  think  that  we  ought 
not  to  give  any  opinion  upon  that  subject  at  all  affirmatively,  because  the  Lords  of  Session 
determined,  and  I  think  quite  correctly  determined,  that  that  question  is  not  raised  upon  this 
summons ;  and,  therefore,  I  think  it  would  be  improper  for  us  at  this  moment,  just  as  the  Lords 
of  Session  considered  it  was  improper  for  them,  to  give  any  opinion  upon  it.  I  confess  that  I 
do  not  think  that  the  appellant  loses  much  by  that ;  but  upon  that  point  I  wish  to  be  silent, 
because  he  may  still  think  fit  to  raise  that  question ;  and  if  he  sfxould  think  fit  to  raise  that  question, 
it  is  only  right  that  he  should  be  able  to  do  so  without  being  prejudiced  by  any  decision  of  this 
House  in  the  present  case. 

I  apprehend  that  the  motion  which  my  noble  and  learned  friend  means  to  make  is,  that  the 
interlocutor  of  the  Inner  House,  and  the  interlocutor  of  the  Lord  Ordinary  as  corrected  by  the 
Inner  House,  should  be  affirmed. 

Lord  Wensleydale. — I  mean  to  follow  the  example  of  my  noble  and  learned  friend  who 
has  just  addressed  you,  in  saying  nothing  upon  the  question  of  what  the  effect  would  be  of  the 
predecease  of  the  sister,  Elizabeth  Harriet,  before  the  testator.  I  think  it  would  be  wrong  for 
us  at  the  present  moment  to  give  any  opinion  upon  that  question ;  but  I  think  I  may,  with  perfect 
propriety,  suggest  to  the  appellant  to  take  care  thoroughly  to  investigate  the  case,  and  to  take 
very  good  advice  before  he  attempts  to  raise  any  such  question. 
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The  question  for  us  to  decide  is,  What  is  the  meaning  of  the  6th  clause  of  this  deed  of 
disposition?  And  following  that,  which  I  think  is  the  proper  rule  in  all  these  cases,  viz.,  to 
ascertain  what  is  the  meaning  of  the  words  used  according  to  their  ordinary  and  grammatical 
construction.  I  confess  I  have  not  felt,  from  the  first  moment  I  addressed  my  attention  to  the 
case,  any  reasonable  doubt  upon  it.  I  think  that  the  6th  clause  is  as  clear  as  possible,  and  that  no 
difficulty  whatever  arises  upon  it.  The  words  used  are — "  In  case  it  shall  happen  that  neither  of  my 
said  daughters  shall  have  a  child  or  children,  or  issue  of  the  bodies  of  such  child  or  children,  or  in 
case  of  such  child  or  children  or  issue  of  their  bodies  existing,  but  all  dying  before  attaining  21 
years  of  age."  Then  comes  the  question,  What,  in  that  case,  is  the  power  given  to  the  daughters? 
It  is  a  "  full  power  and  faculty  to  the  daughters  respectively ; "  that  is,  to  each  of  the  daughters 
with  respect  to  each  of  the  daughter's  shares,  ''to  setde,  destine,  and  convey  the  fee  of  the  share 
of  the  residue  of  my  estate  liferented  by  them  respectively.'*  It  is,  that  each  daughter  respect- 
ively is  to  convey  her  own  share  of  the  estate  liferented  by  them  respectively.  I  think  the  word 
"liferented'*  clearly  means  "originally  liferented,'*  because  the  truster  declares  that  this  power 
of  disposition  is  to  be  subject  to  the  liferent  of  the  other  sister ;  therefore  the  word  "  liferented  " 
is  to  be  construed  as  meaning  "  originally  liferented."  "  And  failing  my  said  daughters,  or 
either  of  them,  exercising  such  power  and  faculty,  then  the  fee  of  said  share  or  shares  shall  go 
and  belong  in  equal  proportions  to  my  brothers  William  and  Morris  Pollok,  and  my  sister  Susan 
PoUok,  and  their  respective  heirs."  The  meaning  of  that  is,  that  if  one  share  is  undisposed  of, 
that  share  is  to  go  to  these  parties,  and  if  both  are  undisposed  of,  both  are  to  go  to  these  {parties. 
I  do  not  feel  the  least  difficulty  in  putting  this  construction  upon  the  clause— it  is  the  natural  and 
proper  construction ;  and,  indeed,  there  is  no  error  whatever  in  the  terms  used,  except  that  which 
has  been  pointed  out  by  my  noble  and  learned  friend,  that  the  words  "  share  or  shares "  are 
transposed — it  ought  to  have  been  "  shares  or  share.'*     But  the  meaning,  to  my  mind,  is  weiy 

clear. 

A  doubt  arose  in  the  minds  of  the  learned  Judges  of  the  Court  of  Session  arising  from  the 
7th  clause.  I  own  that  I  do  not  feel  the  least  doubt  about  the  effect  of  the  7th  clause.  It  only 
comes  into  operation  in  the  case  of  children  having  lived,  and  in  that  case  the  mother  is  to  have 
the  power  of  disposition.  But  the  7th  clause  is  to  be  read  with  the  4th  and  5th  clauses,  which 
clauses  give  the  daughters  the  power  of  disposing,  in  the  event  of  there  being  children,  in  such 
proportions,  and  subject  to  such  conditions,  as  each  daughter  may  fix  and  determine  by  a  writing 
under  her  hand,  "  which  failing,  equally  among  them  and  the  heirs  of  her  body  respectively  in 
fee."  The  proper  mode  of  dealing  with  this  deed  is  to  add  the  7th  clause  to  those  former 
clauses,  and  incorporate  it  with  them ;  and  then  there  would  be  a  power  not  merely  to  apportion 
the  shares,  but  to  say  what  estate  the  children  shall  have — whether  a  life  estate  or  an  estate  in 
remainder — and  in  that  event  occurring,  each  mother  may  dispose  of  the  residue  of  her  share  to 
any  stranger  whom  she  pleases.  Looking  therefore  to  the  7th  clause,  which  I  consider  is  to  be 
taken  as  a  qualification  of  the  4th  and  5th  clauses,  I  think  there  is  no  difficulty  whatever  in  the 
case,  and  I  am  clearly  of  opinion  that  the  interlocutor  of  the  Court  below  was  perfecdy  right 
and  ought  to  be  affirmed. 

Sir  Riehard  BethelL — Upon  the  question  of  costs,  will  your  Lordships  forgive  me  for  a  single 
moment  ?  Your  Lordships  observe,  that  this  is  a  question  upon  the  construction  of  a  wilL  It 
was  but  the  other  day,  in  the  case  of  Baker  v.  Baker ^  31  Law  Times  Rep.  52 ;  6  H.  L.  C.  616, 
where  the  question  arose  in  the  same  way  upon  the  construction  of  a  will,  the  House  went  so 
far  as  even  to  give  the  respondent,  the  failing  party,  the  costs  of  the  appeal  out  of  the  estate. 
Surely  after  that  which  was  your  last  decision,  and  upon  the  same  point,  namely,  upon  the 
construction  of  a  will,  your  Lordships  will  hardly  say  that  this  appeal  should  be  dismissed  with 

costs. 

Lord  Cranworth. — I  am  always  very  much  inclined,  where  there  is  a  real  doubt  in  the  case, 
where  there  is  a  sound  reason  for  raising  a  question  upon  the  construction  of  a  will,  to  say  that 
the  costs  have  been  occasioned  by  the  testator,  and  that  they  should  be  paid  out  of  the  estate, 
but  that  is  always  a  matter  of  discretion,  and  is  in  truth  a  question  of  degree  in  each  case  ;  this 
case,  however,  having  been  decided  by  the  Court  of  Session,  and  affirmed  by  this  House,  the 
only  ground  that  I  see  for  not  giving  costs  is,  that  the  Court  of  Session  itself  seems  to  have 
expressed  a  doubt  upon  the  case. 

Lord  Wensleydale. — One  Judge  doubted. 

Sir  Richard  BethelL— On^  learned  Judge  says,  "I  think  it  is  attended  with  very  great  diffi- 
culty," and  all  the  other  Judges  completely  concur  with  him  in  that.  It  would  be  giving  costs 
against  the  child  of  the  testator. 

Mr,  Soliciior-GeneraL — Your  Lordships  will,  if  necessary,  hear  us  upon  the  point. 

Lord  Cranworth. — Will  the  appellant  agree  to  waive  all  questions  upon  intestacy,  if  costs 

are  not  given  ? 

Lord  Wensleydale. — That  is,  abandon  the  point  ? 

Lord  Cranworth, — Of  course  we  must  hear  the  Solicitor-General  upon  it. 

Lord  Wensleydale.—- This  is  a  case  in  which  four  Judges  held  the  same  opinion. 
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Lord  Cranworth. — You  have  costs  at  present,  but  it  might  be  that  the  House  would  let  this 
question  about  the  costs  stand  over  for  a  week,  or  till  after  Easter,  in  order  to  see  whether 
confirmation  should  be  given  to  the  order  as  to  costs. 

Sir  Richard  Bet  hell, — In  any  event,  the  costs  come  out  of  the  estate,  and"  we  pay  half. 

Mr.  Solicitor-General, — The  appellant  has  got  half  of  the  estate. 

Sir  Richard  Bethell, — And  you  have  got  the  other  half.  This  is  a  question  which  the  Judges 
thought  was  attended  with  some  difficulty. 

Lord  Wenslevdale. — I  suppose  we  must  give  the  costs  to  the  respondent.  You  have  the 
opinion  of  Lord  Handyside  in  your  favour,  on  the  first  hearing  ;  but  then  there  is  the  opinion 
ot  three  Judges  out  of  four  all  the  same  way.  I  think  if  a  person  chooses  to  question  a  decision 
thus  come  to,  he  must  pay  the  costs. 

Sir  Richard  Bethell. — The  Lord  Ordinary  was  with  us. 

Lord  Wenslevdale. — But  that  was  upon  a  point  not  very  material. 

Sir  Richard  Bethell, — The  other  question  is  treated  as  a  question  of  great  difficulty. 

Lord  Wenslevdale. — I  was  going  to  suggest  that  we  might  give  the  costs  of  the  appeal,  if 
you  abandon  the  question  of  intestacy. 

Mr,  Solicitor-General, — Before  your  Lordships  settle  the  question  of  costs,  we  should  beg  to 
submit  ^our  observations  to  your  Lordships.  Having  done  so,  we  shall  feel  perfectly  satisfied 
with  your  decision.  There  is  a  question  with  regard  to  intestacy,  which  your  Lordships  have 
heard  nothing  about,  which  makes  it  quite  plain,  that  this  question  was  never  intended  to  be 
raised. 

Sir  Richard  Bethell, — I  should  have  been  glad  to  have  argued  the  question  of  intestacy,  and 
we  could  not  give  better  proof  of  our  sincerity  than  the  way  in  which  we  come  here. 

Lord  Cranworth. — What  would  the  Solicitor-General  say,  if  it  were  declared  that  the  costs 
of  this  appeal  should  come  out  of  the  whole  estate,  and  not  out  of  the  appellant's  share,  the 
appellant  giving  up  all  questions  about  intestacy  } 

Mr,  Solicitor-General, — If  your  Lordships  put  that  question  to  us,  our  reply  is,  that  we  arQ 
quite  willing  to  take  the  risk  of  any  further  proceeding.  There  is  another  circumstance  which 
makes  it  impossible  that  that  question  should  be  raised. 

Sir  Richard  Bethell. — I  should  submit  to  your  Lordships,  that  it  is  extremely  desirable  to  act 
upon  a  uniform  practice. 

Lord  Chancellor. — There  cannot  be  a  uniform  practice  with  regard  to  costs. 

Sir  Richard  Bethell, — No,  My  Lord  ;  but  there  is  a  uniform  principle.  In  the  application  of 
that  principle,  there  are  differences  in  different  cases,  but  the  principle  is  undoubtedly  this,  that 
where  a  difficulty  arises  in  the  construction  of  a  will,  and  where  that  difficulty  is  attributable  to 
the  testator,  the  estate  pays  the  costs.  By  dismissing  this  appeal  without  costs,  those  who  are 
entitled  to  one  half  of  the  estate  will  bear  their  own  costs,  and  those  who  are  entitled  to  the 
other  half  will  bear  their  proportions  of  the  costs  of  the  appeal ;  and  I  hope  and  trust  that  your 
Lordships  will  not  think  this  a  question  that  might  not  reasonably  be  discussed.  In  the  Court 
below  it  was  felt  by  one  of  the  Judges  to  be  a  case  of  difficulty. 

Lord  Chancellor. — This  is  a  very  peculiar  case  ;  you  have  against  you  the  decision  of  four 
Judges  in  Scotland  ;-^and  this  House  was  so  clear  as  to  the  proper  construction  oi  this  will,  that 
they  did  not  call  upon  the  opposite  side  to  argue  the  question. 

Sir  Richard  Bethell, — We  had  in  Baker  v.  Baker  three  Judges  against  us,  and  we  were  not 
heard  in  reply,  yet  the  House  gave  the  costs  to  the  respondents. 

Lord  Cranworth. — I  do  not  think  the  same  practice  prevails  in  Scotland  as  prevails  in 
England. 

Mr.  Anderson.— ^Of  my  Lord,  but  your  Lordships  have  applied  that  rule. 

Mr,  Solicitor-General. — If  we  were  to  argue  every  case  in  which  an  appeal  has  been  dismissed 
without  costs,  in  order  to  submit  what  your  Lordships  should  do  in  this  case,  it  would  be  a 
serious  undertaking. 

Lord  Chancellor. — When  I  put  the  question  to  the  House,  I  thought  it  was  agreed,  that 
the  appeal  should  be  dismissed  with  costs. 

Lord  Cranworth. — I  think  it  mi^st  be  so. 

Lord  Wenslevdale. — In  Baker  v.  Baker,  it  was  in  mercy  to  the  widow,  that  the  House 
determined  not  to  infiict  costs  upon  her. 

Interlocutor  of  the  First  Division  of  the  Court  of  Session ,  varying  the  Interlocutor  of  the 

Lord  Ordinary,  affirmed  'with  costs, 
Appellanfs  Agents^  Wotherspoon  and  Mack ;  Respondents^  Agent,  Patrick  Paul. 
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APRIL  1 6,  1858. 

Peter  Anderson,  Appellant,  v.  Agnes  Anderson  or  Gill,  Respondent. 

Holograph  Writing — Proofs— Onus — ^Testament — Act  of  Sederunt,  loth  July  1839,  c.  7,  §§  32, 
83 — Witness,  impeaching  credit  of — Res  Noviter  Veniens — Producing  document. 

Held  (affirming  judgment),  (i)  That  where  a  party  claiming  in  the  Commissary  Court  to  be 
decerned  and  confirmed  executor  nominate  of  a  deceased^  in  respect  of  a  will,  alleged  but  denied 
to  be  holograph  of  the  deceased,  the  onus  of  proving  that  it  is  holograph  lies  on  theproponer  of 
the  document,  and  that  the  mere  production  of  it  in  process  is  not  etwugh  to  throw  the  onus  on 
the  objector  to  shew  the  contrary;  (2)  that  where  a  writing  in  the  power  of  a  party  was  not 
produced  in  the  Commissary  Court,  before  the  record  was  closed,  nor  in  the  Court  of  Session 
after  advocation,  it  was  incompetent  thereafter  as  evidence  in  the  cause;  and  (3)  that  where  a 
witness  had  been  examined  in  initialibus,  {and  afterwards  in  causa,)  and  her  admissibility  was 
objected  to  on  the  ground  of  partiality  for  the  party  adducing  the  witness,  of  having  received  a 
consideration  for  giving  evidence,  and  of  being  unworthy  of  credit  generally,  and  where  repro- 
batory  proof  was  adduced  to  disqualify  the  witness,  it  was  incompetent  to  ask  the  reprobatory 
witnesses  whether  the  witness  objected  to  had  spoken,  subsequent  to  being  examined  ki  causS,  as 
if  influenced  by  malice,  on  the  groufid  that  it  did  not  fall  within  the  scope  of  the  initial 
examination,  and  because  the  witness  had  not  been  examined  upon  such  a  matter. 

Judicature  Act — Inferior  Court— Finding  facts— i  Geo.  iv.  c.  120,  §  40.  When  a  cause  is  advo- 
cated to  the  Court  of  Session,  the  Court  need  only  in  the  interlocutor  find  such  facts  proved  as 
they  give  judgment  upon  and  do  not  require  to  repeat  all  t/ie  other  findings  of  fact?- 

The  late  Alexander  Anderson,  farmer  at  Auchmill,  in  Aberdeenshire,  died  on  24th  November 
1845.  The  appellant,  a  cousin  of  the  deceased,  having  claimed  to  be  confirmed  to  the  deceased, 
as  executor  nominate,  in  respect  of  an  alleged  testamentary  letter  in  his  favour,  the  deceased's 
sisters  objected,  that  the  letter  was  not  written  by  the  deceased,  but  that  it  was  a  forgery,  and 
raised  an  edict  to  have  themselves  decerned  executors  qua  nearest  of  kin.  The  two  processes 
having  been  conjoined,  a  proof  was  allowed. 

The  testamentary  letter,  which  was  written  in  a  very  tremulous  hand,  and  irregular  manner^ 
▼as  as  follows : — 

**Mr.  Peter  Anderson  residing  with  me  at  Auchmill — Auchmill  13M  Nov.  1845 — Dear 
Cousin — I  am  at  present  in  a  weak  state  of  health  but  of  sound  mind  you  have  been  kind  and 
attentive  to  me  during  my  illness  and  in  the  event  of  my  death  I  do  hereby  appoint  you  my  sole 
executor  and  universal  legatory  leaving  and  bequeathing  to  you  my  whole  moveable  means  and 
estate  of  every  kind  farm  stocking  and  lease  of  my  farm  but  under  the  burden  of  paying  all  my 
just  and  lawful  debts  with  the  whole  powers  competent  in  law  to  an  executor  nominate  and 
universal  legatory.     I  am  dear  cousin  yours  affectionly. 

"Alexr,  Anderson." 

It  appeared,  that  the  deceased  had,  from  illness,  been  laid  up  for  some  weeks  before  his  death, 
the  disease  being  water  in  the  chest ;  and  that,  for  about  a  month  previously,  the  claimant 
resided  at  Auchmill,  and  attended  on  him.  The  deceased  was  unaccustomed  to  writing,  and, 
from  extreme  weakness,  would  have  taken  half  an  hour  to  copy  the  letter  above  quoted.  There 
was  no  evidence,  that  he  ever  spoke  of  making  a  will ;  on  the  contrary,  various  witnesses  deponed, 
that  though  they  had  often  urged  on  him  the  propriety  of  doing  so,  he  had  always  declined,  on 
the  ground  that  he  expected  to  recover ;  and,  in  fact,  it  appeared  that,  though  aware  that  he  was 
in  great  danger,  he  did  not  anticipate  a  fatal  result. 

The  appellant  led  evidence  to  shew,  that  the  deceased  was  on  bad  terms  with  his  sisters,  having 
frequently  used  expressions  to  the  effect,  that  he  would  leave  them  nothing,  while  he  was  fond 
of,  and  had  particular  confidence  in,  the  claimant.  Contradictory  evidence  on  both  these  points 
was  led  by  the  respondents.  Witnesses,  more  or  less  acquainted  with  the  deceased*  s  hand- 
writing, were  examined  on  both  sides,  as  to  the  genuineness  of  the  writing  of  the  testamentary 
letter,  and  also,  on  the  part  of  the  objectors,  an  engraver  and  a  writing  master ;  and  a  great 
number  of  signatures  and  writs,  admitted  to  be  in  the  genuine  writing  of  the  deceased,  were  put 
in  process. 

1  S.  C.  3  Macq.  Ap.  180 :  30  Sc.  Jur.  497. 
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It  appeared  that  the  testamentary  letter  was  found  in  a  bedroom  press  referred  to  by 
Barbara  Sim,  and  the  minute  of  parties  at  opening  the  repositories,  drawn  up  by  Mr.  Grant,  who 
had  acted  for  the  claimant  at  the  sealing  thereof,  bore  that,  after  opening  and  examining  the 
papers  in  the  parlour  press — "  the  whole  parties  proceeded  to  open  the  small  press  in  the  bed- 
room where  the  deceased  died,  and  there  was  found — A  letter  addressed  to  *  Mr.  Peter 'Ander- 
son, residing  with  me  at  AuchmilV  dated  the  13th  November  current,  bearing  to  be  signed  by 
the  deceased,  and  purporting  to  be  his  last  will  and  testament,  and  by  which  he  appoints  the 
said  Peter  Anderson  his  sole  executor  and  residuary  legatee;  and  a  number  of  other  papers  and 
documents,  apparently  of  no  material  consequence,  were  then  put  into  a  press  in  the  room,  and 
locked  up :  and  the  said  William  Grant,  as  agent  for  the  said  Peter  Anderson,  and  as  specially 
authorized  by  him,  in  presence  of  the  whole  friends,  and  the  said  James  Rose,  as  justice  of  peace, 
took  possession  of  the  whole  of  the  above  vouchers,  cash,''  &c. 

Evidence  was  led  by  the  claimant  in  replication  of  Barbara  Sim*s  statement,  that  she  had  not 
been  out  of  the  deceased's  presence  for  any  considerable  time  on  the  13th  November.  Repro- 
batory  proof  was  also  led  against  her ;  but  certain  questions  on  the  part  of  the  claimant  were 
objected  to,  and  the  objection  being  sustained  by  the  commissioner,  (and  subsequently  by  the 
commissary,)  the  answers  were  sealed  up. 

The  commissary  depute  found  it  not  proved,  that  the  letter  was  holograph,  and  found  that  the 
signature  was  not  in  the  handwriting  of  deceased. 

This  judgment  having  been  adhered  to,  the  claimant  advocated. 

After  the  record  had  been  closed,  and  during  the  progress  of  the  proof,  the  appellant  tendered 
in  evidence  an  alleged  draft  of  a  will,  said  to  have  been  prepared  by  an  agent  in  Banff  on  the 
suggestion  of  a  friend  of  the  deceased ;  and  which,  it  was  averred,  bad  been  used  by  the  deceased 
as  a  model  for  the  testamentary  letter  founded  on.  The  draft,  it  was  admitted,  had  been  returned 
to  the  man  of  business  who  had  prepared  it ;  and  who,  though  not  the  usual  agent  of  the  claim- 
ant, had  advised  him  in  the  litigation ;  and  it  was  in  his  hands  at  the  time  of  proof  being  allowed. 
The  Sheriff,  as  commissary,  rejected  the  document. 

When  the  witness  Barbara  Sim  was  adduced  for  the  respondents,  she  was  examined  in  initi- 
alibus  by  the  appellant,  who  objected  to  her  admissibility  as  a  witness,  on  the  ground  of  partiality 
for  the  respondents,  of  having  been  promised  a  consideration  for  giving  her  evidence  (a  suit  of 
clothes),  and  also,  generally,  of  being  unworthy  of  credit ;  and  the  appellant  further  protested  for 
reprobator.  The  witness  was,  however,  received  and  examined  in  causd,  and,  thereafter,  the 
appellant  adduced  several  witnesses  in  support  of  his  reprobatory  proof  (which  had  been  allowed 
by  the  Sheriff),  in  order  to  disqualify  the  witness.  In  examining  a  reprobatory  witness,  the 
appellant  proposed  to  ask  him,  whether  Sim  had  not,  subsequent  to  her  examination  in  causd, 
been  heard  to  express  herself  as  if  influenced  by  malice  against  the  appellant;  but  this  course  of 
examination  was  objected  to  by  the  respondents,  both  because  no  questions  to  bring  out  malice 
had  been  put  to  the  witness  himself  when  examined,  and  because  it  did  not  fall  within  the  scope 
of  the  initial  examination ;  and  that  in  this  way  the  defender  had  had  no  notice  of  such  a  line  of 
examination  being  intended  to  be  followed.  The  Sheriff  disallowed  the  examination,  and  his 
deliverance  was  afBrmed  by  the  Coiu't  of  Session. 

The  Court  pronounced  the  following  interlocutor : — "  The  Lords  find  it  proved,  in  point  of  fact, 
that  the  testamentary  letter  founded  on  by  the  claimant,  Peter  Anderson,  is  not  the  genuine 
writing  of  the  deceased  Alexander  Anderson ;  and  find,  in  point  of  law,  that  the  said  Peter 
Anderson  is  not  entitled  to  be  decerned  or  confirmed  as  executor  of  the  said  deceased 
Alexander  Anderson :  Therefore,  refuse  the  prayer  of  the  said  reclaiming  note,  and  adhere  to 
the  interlocutor  of  the  Lord  Ordinary  reclaimed  against." 

The  appellant  appealed  against  the  judgments  of  the  Court  of  Session,  maintaining  in  his 
printed  case  that  they  should  be  reversed. — "  i.  Because  the  judgments  under  review  proceeded 
upon  an  error  in  point  of  law  in  holding,  that  the  onus  probandi  lay  upon  him.  2.  Because,  by 
the  judgments  under  review,  the  Court  erroneously  rejected  parole  testimony  tendered  for  the 
appellant,  to  disqualify  the  witness  Sim,  which  would  have  had  an  important  influence  on  the 
result  of  the  cause.  3.  Because,  by  these  judgments,  the  Court  erroneously  prevented  the 
appellant  from  using  an  important  writing  in  the  course  of  leading  his  evidence." 

The  respondents  in  their  printed  case  supported  the  judgments  upon  the  following  reasons : — 
*'  I.  Because  the  judgment  of  the  First  Division  has  the  force  and  effect  of  a  special  verdict, 
conclusively  fixing  that  the  testamentary  letter  founded  on  by  the  appellant  is  not  the  genuine 
handwriting  of  the  deceased  Alexander  Anderson.  The  40th  section  of  the  Judicature  Act,  6 
Geo.  IV.  c  120,  enacts,  'That  when,  in  causes  commenced  in  any  of  the  Courts  of  the  Sheriffs, 
or  of  the  magistrates  of  burghs  or  other  inferior  Courts,  matter  of  fact  shall  be  disputed,  and  a 
proof  shall  be  allowed  and  taken  according  to  the  present  practice,  the  Court  of  Session  shall,  in 
reviewing  the  judgment  proceeding  on  such  proof,  distinctly  specify  in  their  interlocutor  the 
several  facts  material  to  the  case,  which  they  find  to  be  established  by  the  proof,  and  express 
how  far  their  judgment  proceeds  on  the  matter  of  fact  so  found,  or  on  matter  of  law,  and  the 
several  points  of  law  which  they  mean  to  decide,  and  the  judgment  on  the  cause  thus  pronounced 
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shall  be  subject  to  appeal  to  the  House  of  Lords  in  so  far  only  as  the  same  depends  on,  or  is 
affected  by,  matter  of  law,  but  shall,  in  so  far  as  relates  to  the  facts,  be  held  to  have  the  force 
and  effect  of  a  special  verdict  of  a  jury,  finally  and  conclusively  fixing  the  several  facts  specified 
in  the  interlocutor.'  2.  Because  the  appellant  is  not  entitled,  on  the  facts  found,  to  be  decerned 
or  confirmed  executor  of  the  deceased  Alexander  Anderson." 

A,  Mure^  for  the  appellant. — The  interlocutors  of  the  Court  below  are  erroneous.  The  inter- 
locutor of  the  Inner  House  does  not  sufficiently  state  the  points  of  fact  and  of  law  found  as 
required  by  the  6  Geo.  iv.  c.  120,  §  40.  It  is  not  stated  on  what  grounds  it  proceeds,  and  there 
are  no  special  findings,  but  a  mere  adhering  to  the  prior  interlocutor. —  Wemyss  v.  Wilson^  6 
Bell's  A  p.  394;  Kilgour  v.  Brown  ^  14  D.  441. 

[Lord  Cranworth. — We  had  two  years  ago  a  case  of  Fleming  v.  Orr^  2  Macq.  Ap.  14 ;  27  Sc. 
Jur.  366;  ante^  p.  496.  The  facts  were,  it  is  true,  not  stated  in  5ie  interlocutor  of  the  Lord  Ordi- 
nary, because  that  interlocutor  stated — **  Repeat  the  findings  in  the  interlocutor  of  the  Sheriff." 
So  long  as  the  facts  found  can  be  discovered  in  the  interlocutor,  it  is  thought  to  be  enough.  But 
here  the  fact  is  clearly  stated,  "find  this  is  not  the  genuine  writing,'*  &c.  It  is  not  necessary  to 
state  all  the  facts,  but  only  those  that  are  material] 

The  interlocutor  is  wrong  in  point  of  law,  because  the  onus  of  proving  the  will  was  improperly 
thrown  upon  us.  We  produced  a  writing  which  we  proved  to  be  in  the  same  handwnting,  both 
as  to  the  body  and  the  signature.  We  were  not  called  upon  to  do  anything  more,  and  it  lay  on 
those  who  alleged  a  forgery  to  prove  it. 

[Lord  Chancellor. — Do  you  contend  that  it  is  enough  for  you,  by  producing  a  document, 
and  aUeging  it  to  be  in  one's  handwriting,  to  have  it  held  to  be  the  holograph  of  the  party,  until 
it  is  proved  to  the  contrary  ?] 

Yes,  that  seems  to  be  the  result  of  the  authorities  in  the  law  of  Scotland.  A  holograph 
instrument  requires  no  witnesses  to  prove  it.  It  is  a  probative  document,  and  it  can  only  be  set 
aside  by  a  reduction  improbation,  or  in  some  cases,  forgery  may  be  raised  by  way  of  exception, 
and  then  articles  approbatory  and  im probatory  are  gone  into.  A  document  all  in  one  handwriting 
is  on  the  same  footing  as  an  attested  deed. — i  Bell's  Com.  324  (5th  ed.),  52  (6th  ed.). 
[Anderson  Q.C.,  for  respondents. — Mr.  Bell  says,  it  is  essential  that  there  should  be  a  clause, 
purporting  that  the  document  is  in  the  hand  of  the  granter.] 

That  is  not  an  essential  part  of  a  holograph  instrument.  Ersk.  iii.  2,  22,  says,  though  such 
clause  is  wanting,  the  writing  may  be  proved  by  comparing  the  handwriting  of  the  various  parts 
of  the  document. 

[Lord  Chancellor. — No;  comparatio  literarum  means  comparing  the  handwriting  of  the 
disputed  document  with  the  handwriting  of  the  documents  already  in  evidence,  and  admitted  to 
be  genuine.] 

There  is  an  express  authority,  that  of  Lord  Jeffrey  in  Tumbull  v.  Doods,  6  D.  896,  who  says, 
''When  once  the  user  of  a  writ  hy  firimd facie  proof  makes  out,  that  the  body  of  the  writing  is 
the  same  with  the  signature,  he  has  done  enough  to  prove  that  it  is  holograph.''  That  case  is 
identical  with  this  in  its  circumstances. 

[Lord  Chancellor. — No;  for  there  the  body  of  the  writing  was  admitted,  or  at  least  clearly 
proved  to  be  in  the  testator's  handwriting,  and  the  only  dispute  was  as  to  the  signature ;  and 
Lord  Jeffrey  says  at  the  outset,  that  the  onus  is  on  the  user  to  prove  it  holograph.] 

It  seems  to  follow  from  Stair,  4,  42,  6,  that  a  holograph  instrument  means  merely  what  is 
written  by  one  hand ;  and  it  is  accordingly  assumed  in  Robertson  v.  Lord  Ogilvys  Trustees^  7 
D.  236;  Reid  y,  Kedder,  i  Rob.  Ap.  184;  Yeat^s  Trustees^  11  S.  915;  Waddell  v,  WaddeWs 
Trustees^  7  D.  605 ;  that  it  is  enough  to  produce  such  a  document  in  order  to  throw  the  onus  of 
reduction  on  the  other  party.  The  ordinary  rule  of  law  is,  that  the  party  who  alleges  forgery 
must  prove  it. 

[Lord  Chancellor. — You  proceed  on  the  assumption,  that  here  you  have  produced  a  holograph 
instrument  of  the  deceased,  whereas  the  utmost  that  can  be  said  of  it  is,  that  it  is  holograph  of 
somebody.    All  deeds  and  documents  are  generally  holograph  of  somebody.] 

Then  the  interlocutor  is  wrong,  because  the  Judge  rejected  the  evidence  of  the  draft  letter, 
which,  the  appellant  was  ready  to  prove,  served  as  the  model  from  which  the  testator  copied  the 
original,  and  which  accounted  for  certain  peculiarities  in  the  handwriting.  It  was  rejected 
because  it  had  all  along  been  in  our  custody  and  was  not  produced  before  the  closing  of  the 
record.  The  Act  of  Sedenmt,  (Sheriff  Court,  loth  July  1839,  §  51,)  however,  did  not  apply  to 
circumstances  like  the  present,  where  the  necessity  of  the  evidence  arose  out  of  what  took  place 
in  course  of  the  proof.  It  was  a  necessity  we  could  not  have  foreseen,  and  justice  and  fair 
dealing  required  that  this  draft  document  should  be  admitted,  even  after  the  record  was  closed. 
It  has  been  done  in  many  cases  not  so  strong. — Hamilton  v.  Cuthill,  7  S.  21 ;  ^.  v.  A  6  S.  571 ; 
Swinton  v.  Taylor^  10  S.  298;  Irvine  v.  Davidson^  19  D.  284. 
[Anderson^  contra,  referred  to  Wright  v.  Bell^  15  S.  242.] 

The  Act  of  Sederunt  did  not  in  fact  regulate  the  procedure  of  the  Commissary  Court,  and  it 
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ought  not  to  stand  in  our  way.     The  Sheriflf  Court  and  the  Commissary  Court  are  distinct. 
4  Geo.  IV.  c.  97,  §  I ;  11  Geo.  iv.  c.  69,  §  31. 

[Lord  Chancellor.— This  point  was  not  raised  in  the  Court  below,  and  I  think  we  cannot  go 
into  it.] 

Then,  lastly,  the  Court  below  was  wrong  in  refusing  reprobatory  proof  of  Barbara  Sim's 
partiality.  A  protest  for  reprobators  is  not  confined,  as  the  Court  below  held,  to  matters  in 
which  the  witness  was  examined  in  initialibus;  but  even  if  it  was,  our  protest  against  her 
credibility  impliedly  involved  this  objection.  Here  it  was  quite  impossible  she  could  have  been 
examined  in  initialibus^  for  the  ground  arose  out  of  what  she  stated  subsequently  to  her  giving 
evidence. — King  v.  Kingy  4  D.  124;  Stair,  4,  43,  11 ;  Ersk.  4,  2,  29;  Glass  v.  Christison^  15th 
May  1 8 19,  F.C.  On  one  or  other  of  the  above  grounds  the  interl  xutors  should  be  reversed,  and 
a  new  trial  ordered. 

Anderson  Q.C.,  and  Mundell,  for  the  respondents,  were  not  called  upon. 

Lord  Chancellor  Chelmsford. — My  Lords,  this  is  an  appeal  against  an  interlocutor  of 
the  First  Division  of  the  Court  of  Session,  finding  it  "  proved,  in  point  of  fact,  that  the  testa- 
mentary letter  founded  on  by  the  claimant,  Peter  Anderson,  is  not  the  genuine  writing  of  the 
deceased  Alexander  Anderson  ;  **  and  finding,  "  in  point  of  law,  that  the  said  Peter  Anderson  is 
not  entitled  to  be  decerned  or  confirmed  as  executor  of  the  said  Alexander  Anderson;  and, 
therefore,  refusing  the  prayer  of  the  reclaiming  note,  and  adhering  to  the  interlocutor  of  the 
Lord  Ordinary  reclaimed  against."  An  appeal  has  also  been  taken  against  the  interlocutor  of 
the  Lord  Ordinary  and  various  interlocutors  of  the  inferior  Courts,  which  were  adhered  to  by 
the  Court  of  Session. 

The  proceedings  in  this  case  were  commenced  in  the  Commissary  Court  of  Aberdeen,  for  the 
purpose  of  obtaining  confirmation  or  probate  of  a  letter,  dated  the  13th  of  November  1845, 
alleged  to  be  the  holograph  will  of  Alexander  Anderson,  appointing  the  appellant  sole  executor 
and  universal  legatory,  and  bequeathing  to  him  the  whole  of  his  moveable  estate,  under  burden 
of  the  payment  of  debts.  The  respondents,  the  next  of  kin  of  Alexander  Anderson,  objected  to 
the  appellant  being  confirmed  as  the  executor,  on  the  ground  that  the  letter  was  not  the  writing 
of  the  deceased,  but  was  a  forgery. 

The  pleas  in  the  answer  by  Peter  Anderson  the  appellant,  were,  that  the  testamentary  writing 
produced  by  the  claimant  being  holograph  of  the  testator  is  a  probative  writ,  and  cannot  be 
impugned  by  way  of  exception  in  this  Court;  and  the  claimant,  as  the  sole  executor  and 
universal  legatory  of  the  defunct,  in  virtue  of  the  document,  is  entitled  to  obtain  confirmation  of 
his  estate. 

The  Commissary  depute,  by  his  interlocutor,  "found  it  was  not  proved,  that  the  testamentary 
letter  or  writing  founded  on  by  the  claimant,  Peter  Anderson,  is  holograph  of  the  deceased 
Alexander  Anderson  ;"  and  he  found  also,  "that  the  subscription  (Alexander  Anderson)  thereat 
is  not  in  the  handwriting  of  the  said  deceased  Alexander  Anderson." 

The  appellant,  upon  this,  presented  a  note  of  advocation  to  the  Court  of  Session  for  review  of 
this  interlocutor,  and  the  Lord  Ordinary  found  that  "  the  testamentary  letter  founded  on  by  the 
claimant,  Peter  Anderson,  is  not  the  genuine  writ  of  the  deceased  Alexander  Anderson,  and 
therefore  on  the  whole  cause  adheres  to  the  interlocutors  of  the  inferior  Court  complained  of: 
repels  the  reasons  of  advocation,  and  remits  the  cause  to  the  Sheriff  commissary  simpliciter^^ 
And  upon  appeal  to  the  Inner  House,  the  First  Division  of  the  Court  of  Session  "  find  it  proved, 
in  point  of  fact,  that  the  testamentary  letter  founded  on  by  the  claimant,  Peter  Anderson,  is  not 
the  genuine  writing  of  the  deceased  Alexander  Anderson ;  and  find,  in  point  of  law,  that  the  said 
Peter  Anderson  is  not  entitled  to  be  decerned  or  confirmed  as  executor  of  the  said  deceased 
Alexander  Anderson,  therefore  refuse  the  prayer  of  the  said  reclaiming  note,  and  adhere  to  the 
interlocutor  of  the  Lord  Ordinary  reclaimed  against.'* 

The  appellant*  s  counsel  admitted,  that,  in  appealing  against  the  interlocutors,  he  is  precluded 
from  questioning  them  so  far  as  relates  to  the  facts,  by  the  40th  section  of  the  6  Geo.  iv.  chapter 
120,  "An  act  for  the  better  regulating  of  the  forms  of  process  in  the  Courts  of  Law  in  Scotland." 
That  section  enacts,  "  that  when,  in  causes  commenced  in  any  of  the  Courts  of  the  Sheriffs,  or 
of  the  magistrates  of  burghs,  or  other  inferior  Courts,  matter  of  fact  shall  be  disputed,  and  a 
proof  shall  be  allowed  and  taken  according  to  the  present  practice,  the  Court  of  Session  shall, 
in  reviewing  the  judgment  proceeding  on  such  proof,  distinctly  specify  in  their  interlocutor  the 
several  facts  material  to  the  case  which  they  find  to  be  established  by  the  proof,  and  express  how 
far  their  judgment  proceeds  on  the  matter  of  fact  so  found,  or  on  matter  of  law,  and  the  several 
points  of  law  which  they  mean  to  decide ;  and  the  judgment  on  the  cause  thus  pronounced  shall 
be  subject  to  appeal  to  the  House  of  Lords,  in  so  far  only  as  the  same  depends  on,  or  is  affected 
by,  matter  of  law ;  but  shall,  in  so  far  as  relates  to  the  facts,  be  held  to  have  the  force  and  effect 
of  a  special  verdict  of  a  jury,  finally  and  conclusively  fixing  the  several  facts  specified  in  the 
interlocutor."  Now,  it  is  contended,  on  the  part  of  the  appellant,  that  the  interlocutor  is 
defective,  because,  in  the  first  place,  it  differs  from  the  interlocutor  of  the  Commissary,  in  finding 
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that  the  testamentary  letter  is  not  the  genuine  writing  of  the  deceased,  instead  of  finding  merely 
that  it  was  not  proved  that  it  was  so ;  secondly,  because  it  does  not  sufficiently  state  the  facts 
found ;  and  thirdly,  because  it  does  not  distinctly  state  the  several  points  of  law  which  they  meant 
to  decide.  With  respect  to  the  first  objection,  it  appears  to  me  to  be  a  great  deal  too  critical.  If 
the  Court  of  Session  have  found  that  the  letter  is  not  the  genuine  writing  of  deceased,  they  have 
inclusively  found  that  it  was  not  proved  to  be  his.  With  respect  to  the  second  objection  as  to 
the  supposed  insufficiency  of  the  finding  of  the  facts,  I  am  unable  to  understand  the  objection, 
as  the  interlocutor  expressly  finds  it  proved,  in  point  of  fact,  that  the  testamentary  letter  founded 
on  by  the  claimant  is  not  the  genuine  writing  of  the  deceased  Alexander  Anderson ;  and  as  to 
the  objection  founded  on  the  omission  to  state  the  points  of  law  which  they  meant  to  decide,  I 
need  only  observe,  that  they  are  not  required  by  the  act  to  do  more  in  reviewing  the  judgment  of 
an  inferior  Court  proceeding  upon  proof  than  to  specif^  the  facts  which  they  find  to  be  established 
by  the  proof,  and  to  "  express  how  far  their  judgment  proceeds  on  the  matter  of  fact  so  found, 
or  on  matter  of  law/'  which  I  understand  to  mean  matter  of  law  arising  upon  the  fact  so  found, 
and  this  would  render  it  unnecessary  to  specify  in  the  judgment  any  point  arising  with  respect  to 
the  burden  of  proof,  or  the  rejection  of  evidence. 

The  questions,  then,  before  your  Lordships,  are  confined  to  the  objections  raised  by  the 
appellant  in  point  of  law,  and  those  are  three — The  first  is  in  consequence  of  the  Court's  having 
laid  ther  onus  probandi^  not  on  the  respondents,  but  on  the  appellant ;  the  second  is  founded 
upon  the  rejection  of  written  evidence;  and  the  third  upon  the  rejection  of  parole  evidence, 
which,  it  is  contended,  ought  to  have  been  admitted. 

Now,  upon  the  first  objection,  the  appellant  contends,  that  having  proved  that  the  writing 
founded  on  was  a  holograph  writing,  he  has  done  enough ;  and  that  he  has  thereby  thrown  upon 
the  respondents  the  burden  of  shewing  that  it  was  not  a  genuine  document,  but  a  forgery.  And 
it  was  insisted,  that  this  was  not  only  established  by  authority,  but  that  it  was  amongst  the 
simplest  elements  of  Scotch  law.  I  could  not  help  expressing  my  surprise  that,  if  this  were  so, 
not  only  the  Commissary,  but  the  learned  Judges  of  the  First  Division,  appeared  to  be  entirely 
unaware  of  this  first  principle  of  law,  and  to  have  decided  in  direct  contravention  of  it ;  but,  on 
examining  the  passages  of  the  institutional  writers  and  authorities  referred  to  in  the  argument,  I 
see  no  ground  for  the  conclusion,  that  the  burden  of  proof  was  improperly  thrown  by  the  Judges 
upon  the  appellant  in  this  case. 

The  appellant  came  before  the  Sheriff,  as  Commissary,  claiming  to  be  confirmed  executor 
upon  an  alleged  testamentary  letter  of  the  deceased,  upon  which  his  title  entirely  depended. 
In  order  to  establish  his  right  to  be  the  executor  of  Alexander  Anderson,  it  was  necessary 
for  him  to  shew,  that  he  had  been  so  appointed  by  some  testamentary  writing  of  the  deceased. 
This  could  not  be  done  by  merely  producing  a  document  all  in  one  handwriting  and  bearing 
the  signature  of  Alexander  Anderson,  for  that  would  be  scarcely  half  of  the  requisite  proof. 
The  essential  part,  without  which  all  the  rest  is  irrelevant,  is  to  shew,  that  the  document  is  in 
the  handwriting  of  the  deceased,  whose  hand  it  bears  to  be  in,  or,  in  the  words  of  the  appellant's 
own  plea,  "  that  it  is  holograph  of  the  testator."  That  was  the  unanimous  opinion  of  the  Judges 
of  the  First  Division,  as  well  as  the  Judges  of  the  inferior  Court. 

But  it  is  supposed  by  the  appellant,  that  Lord  Jeffrey,  in  the  case  of  Turnbtdl  v.  Doods^  laid 
down  the  doctrine,  that  all  that  was  necessary  to  shift  the  onus  of  proof  from  the  party 
propounding  a  testamentary  writing,  was  for  him  to  shew,  hy prifnd  y^«V  evidence,  that  it  was 
holograph.  Now,  although  the  judgment  of  that  very  able  and  learned  Judge  is  not  expressed 
so  guardedly  as  to  prevent  mistake,  yet,  I  think  his  meaning  may  be  sufficiently  collected  to 
shew,  that  it  is  not  in  opposition  to  the  opinion  expressed  by  the  Judges  in  this  case.  What  he 
says  must  be  taken  with  reference  to  the  facts  of  the  case.  It  was  an  alleged  holograph  will 
which  was  brought  forward  by  the  appellants  in  answer  to  a  claim  by  the  respondent  to  be 
appointed  and  confirmed  executor  qua  nearest  of  kin.  Notwithstanding  that  the  writing  was 
alleged  to  be  holograph,  the  person  propounding  it  gave  a  large  amount  of  evidence  to  shew  that 
it  was  genuine, — the  onus  either  having  been  thrown  upon  him  or  having  been  assumed  by  him. 
I  certainly  collect  from  the  report  bf  that  case,  that  the  real  dispute  was,  as  to  the  signature, 
which,  if  the  body  of  the  document  were  proved  to  be  in  the  handwriting  of  the  deceased,  the  whole 
document  being  proved  to  be  in  the  same  handwriting,  necessarily  made  the  document  holograph 
of  the  alleged  testator.  And  this  I  understand  to  be  Lord  Jeffrey's  meaning  in  the  words  he 
uses — "  If,  therefore,  the  user  of  the  writ  once,  hy  primd  facie  proof,  make  out  that  the  body  of 
the  writing  is  the  same  with  the  signature,  he  has  done  enough  to  prove  that  it  is  holograph.'* 
That  gives  an  explanation  to  the  judgment  of  Lord  Jeffrey  which  is  perfectly  consistent  with  the 
judgment  in  this  case. 

The  case  of  Tumbull  v.  Doods,  is,  in  my  mind,  no  authority  for  the  position,  that  the  party 
propounding  a  testamentary  instrument  has  done  enough  by  shewing  it  to  be  all  in  one  hand- 
writing, to  throw  upon  the  party  opposing  the  onus  of  proving  negatively,  that  it  is  not  the  hand- 
writing of  the  testator.  This  proposition  appears  to  be  so  contrary  to  reason,  that  it  would 
require  a  much  clearer  case  to  support  such  a  proposition,  than  that  of  Tumbull  v.  Doods^  in 
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order  to  convince  me,  that  the  Judges  of  the  First  Division  of  the  Court  of  Session  were  in  error 
in  forming  an  opposite  opinion. 

Now,  with  regard  to  the  second  question  that  arises  upon  the  rejection  in  evidence  of  a 
document  which  was  proposed  to  be  produced  on  the  part  of  the  appellant.  The  document 
appears  to  have  been  the  draft  of  a  will  prepared  by  a  solicitor  in  Banff,  on  the  suggestion  of  a 
friend  of  the  deceased  ;  and  which,  there  was  evidence  to  shew,  had  been  used  as  a  model  by  the 
deceased  in  writing  out  this  testamentary  letter.  The  ground  of  rejection  of  that  document  was, 
that  it  had  all  along  been  in  the  possession  of  Peter  Anderson,  or  of  his  agent  in  Banff,  and  that 
it  ought  to  have  been  produced  before  the  record  was  closed  ;  and  it  was  contended  that  the  Act 
of  Sederunt,  upon  which  this  judgment  was  supposed  to  be  based,  merely  applied  to  writings 
which  were  founded  upon,  and  that  this  document  was  not  a  writing  which  had  been  founded 
upon,  but  it  was  only  proposed  to  be  produced  for  a  particuLir  purpose  in  the  course  of  the 
inquiry,  viz.,  in  order  to  institute  a  comparison  between  that  document  and  the  document  in 
question,  and  to  explain  the  reason  of  the  discrepancy  in  the  writing. 

Now,  it  is  extremely  probable  that  the  Act  of  Sederunt  was  meant  to  apply  in  the  way  that  is 
contended  for  by  the  appellant's  counsel,  viz.,  that  it  only  applies  to  writings  which  are  founded 
upon.  There  appears  to  be  an  exception  in  favour  of  evidence  being  admitted  of  writings  which 
bad  not  been  originally  produced,  where  evidence  in  the  course  of  the  cause  arises  for  the  first 
time,  and  which  renders  it  necessary  that  an  answer  should  be  given  to  it,  and  that  appears  to 
me  to  have  been  the  ground  acted  upon  in  the  case  which  was  cited  of  Innne  v.  Davidson,  So, 
again,  it  appears,  that  if  the  Judges  themselves  consider  it  necessary  for  the  purposes  of  justice, 
although  the  party  himself  is  precluded,  after  the  record  is  closed,  from  bringing  forward  a 
writing  which  he  has  had  in  his  possession,  they  may,  for  the  sake  of  a  full  inquiry  into  the 
case,  order  such  document  to  be  produced.  And  that  was  the  principle  acted  upon  in  the  cases 
which  were  cited  on  the  part  of  the  appellant. 

But  then  the  question  arises,  whether  the  appellant,  who  proposed  to  produce  this  writing  in 
the  course  of  the  examination,  should  not  have  founded  upon  it,  and  whether  not  having 
founded  upon  it,  he  is  at  liberty,  under  the  Act  of  Sederunt,  to  give  it  in  evidence  at  all.  Now, 
there  is  no  doubt  that  this  document  was  in  possession  of  the  claimant,  or  the  claimant's  agent, 
(which  is  the  same  thing,)  from  the  earliest  period ;  and  there  is  no  doubt  also  that  the  claimant 
must  have  been  aware,  that  it  was  a  document  which  might  become  of  very  great  importance,  in 
consequence  of  the  nature  of  the  evidence  which  was  likely  to  be  produced,  because  at  the  earliest 
period  he  had  notice  from  the  objections  which  were  put  in  by  the  respondents,  that  they 
proposed,  amongst  other  things,  to  produce  per  inventory,  several  documents,  some  of  which  are 
probative  in  their  form,  (all  bearing  genuine  signatures  of  the  deceased,)  that  comparison  might 
be  instituted  with  the  pretended  signature  attributed  to  the  paper  founded  on  by  Peter  Anderson, 
and  with  the  body  of  that  paper.  Therefore,  the  claimant  perfecdy  well  knew  that  the  question 
of  comparison  of  handwriting  was  one  which  was  not  only  likely  to  arise  in  the  course  of  the 
cause,  but  that  it  was  likely  to  be  the  question  upon  which  the  case  might  eventually  turn. 
Having  this  document  in  his  possession,  and  seeing,  as  he  ought  to  have  done,  the  importance 
of  producing  it  as  part  of  his  case,  it  appears  to  me  that  he  ought  to  have  founded  upon  it, 
and  having  failed  to  do  so,  I  consider  that  it  was  inadmissible  as  evidence  when  produced 
subsequently,  and  therefore  that  the  interlocutor  rejecting  it  is  perfectly  correct. 

There  only  remains,  then,  the  consideration  of  the  rejection  of  the  evidence  reprobatory  of  the 
testimony  which  was  given  by  Barbara  Sim.  Now,  as  I  understand  the  case,  the  appellant  was 
permitted  to  give  in  reprobatory  proof,  and  which  proof  was  originally  confined  to  the  evidence 
which  had  been  given  by  Barbara  Sim;  but  that  afterwards  a  replication  was  admitted,  and 
upon  that  replication  evidence  was  taken  on  the  part  of  the  appellant,  and  an  attempt  was  made 
to  destroy  the  testimony  of  Barbara  Sim,  by  shewing  that  she  was  partial  to  the  side  of  the 
objectors,  (the  respondents  in  this  case,)  which  I,  at  the  same  time,  may  say  entirely  failed. 
What  the  appellant  proposed  to  do  was  to  shew,  that  after  her  examination  she  had  made  some 
declaration  to  four  witnesses  who  were  called  on  the  part  of  the  appellant.  What,  it  was 
supposed,  she  had  said  does  not  appear  anywhere,  but  that  is  perfectly  immaterial,  because  the 
question  is,  whether  or  not  the  appellant  was  precluded  by  the  judgment  of  the  inferior  Court, 
and  afterwards  by  the  Court  of  Session,  from  giving  any  evidence  at  all  for  the  purpose  of 
shewing  that  the  testimony  of  Barbara  Sim  was  inadmissible  upon  the  ground  of  partiality. 

Notr  your  Lordships  can  have  no  doubt  at  all  that  evidence  of  that  kind,  coming  to  the 
knowledge  of  a  party  after  the  examination  had  been  gone  into,  ought,  in  some  way  or  other 
before  the  cause  is  concluded,  to  be  produced  to  the  Judges  who  are  to  decide  it ;  but  the  question 
is,  how  ought  it  to  be  brought  forward  ?  It  appears  to  me  that,  it  being  matter  noviter  veniens 
ad  noiitiamy  there  should  have  been  an  application  for  the  authority  of  the  Court  to  allow  that 
evidence  to  be  produced ;  and  there  being  no  such  authority,  I  think  there  is  no  ground  whatever 
to  shew  that  that  evidence  was  admissible  under  the  circumstances  of  the  case ;  and,  therefore, 
I  am  clearly  of  opinion  that  the  Judges  came  to  a  right  conclusion  in  excluding  the  evidence. 
Therefore  it  appears  to  me  that,  upon  the  only  three  points  of  law  which  can  be  raised  on  the 
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part  of  the  appellant,  there  is  no  reason  for  being  dissatisfied  with  the  judgpnent  which  has  been 
pronounced ;  and  I  recommend  your  Lordships  that  the  judgment  should  be  affirmed. 

Lord  Cranworth. — My  Lords,  I  have  very  little  to  add  to  what  has  been  said  by  my  noble 
and  learned  friend  on  the  woolsack.  This  is  one  of  those  unfortunate  cases,  of  which  we  have 
had  unhappily  too  many  coming  from  the  north  of  the  Tweedy  in  which  enormous  expense  is 
incurred  with  very  little  object  indeed.  In  this  case,  I  regret  to  say  that  the  burden,  that  is 
imposed  by  the  litigation,  is  thrown  upon  innocent  parties,  because,  if  I  understand  the  matter 
rightly,  this  is  a  pauper  cause,  and  it  is  a  matter  of  deep  regret  that  by  fruitless  litigation  of  this 
kind,  the  parties,  who  are  compelled  to  resist,  are  put  to  enormous  expense,  which,  I  am  afraid, 
they  have  no  means  whatever  of  recovering. 

The  nature  of  the  suit  has  been  fully  explained  by  my  noble  and  learned  friend.  In  truth  there 
are  but  three  points  which  have  been  made.  The  first  is,  that  the  burden  of  proof  was 
improperly  thrown  upon  the  person  who  produced  this  testamentary  letter.  Now,  my  Lords, 
the  proposition  is  very  startling  indeed,  that  if  any  person  produces  a  paper  as  a  testament,  and  if 
it  is  resisted  by  those  who  are  interested  in  resisting  it,  and  who  say  it  is  not  the  writing  of  the 
testator,  the  burden  of  proof  is  to  be  transferred  from  those  who  are  propounding  the  document 
to  those  who  resist  it.  I  can  find  nothing  in  any  of  the  authorities  that  have  been  referred  to, 
to  warrant  such  a  proposition,  though  undoubtedly  there  are  some  expressions  that  have  a  some- 
what ambiguous  aspect.  I  must  say  that,  upon  general  principles,  it  would  be  the  duty  of  this 
House,  unless  there  be  an  inflexible  rule  of  law  established,  to  bring  back  the  practice, 
if  there  had  been  an  opposite  practice,  to  that  which  is  consistent  with  common  sense ;  namely, 
that,  if  a  man  produces  an  instrument,  and  says,  "  This  is  a  will,"  which  is  to  deprive  the  next 
of  kin  of  that  to  which  they  would  otherwise  be  entitled,  and  if  that  is  disputed,  you  are  to  call 
upon  him  to  prove  that  instrument.  I  have  no  hesitation  in  saying,  that  in  the  absence  of 
express  enactment  or  distinct  authority,  this  is  the  law;  and  that  it  is  the  law  which  your 
Lordships  ought  to  lay  down  as  that  which  is  to  guide  the  Courts  of  Scotland  for  the  future. 
I  say  for  the  future,  not  at  all  meaning  to  imply  that  that  has  not  been  the  practice  of  those 
Courts  in  past  times.  I  believe  it  has  been ;  but,  if  it  has  not  been  their  practice,  1  should  say 
that,  on  general  principles  of  common  sense  that  would  be  applicable  to  the  law,  their  practice 
has  been  wrong,  and  to  that  test  of  common  sense,  in  my  opinion,  the  practice  ought  to  be 
brought. 

That  being  so,  the  question  is,  whether  the  interlocutor  is  in  the  terms  which  are  prescribed 
by  the  statutes  which  regulate  Scotch  proceedings  ?  It  is  said  that  it  is  not,  because  it  does  not 
find  the  facts  proved.  My  Lords,  we  have  had  occasion,  in  the  last  few  years,  more  than  once 
to  consider  this  point,  and  your  Lordships  thought  in  a  case  which  was  alluded  to,  {Fleming  v. 
OrTy)  that  though  the  facts  were  not  stated  singitlatim  one  after  the  other ;  yet  if,  looking  at  the 
record,  you  could  see  what  the  facts  were  which  were  considered  as  established,  your  Lordships 
would  hold  that  to  be  perfectly  sufficient.  But  here  I  do  not  think  we  have  any  necessity  to 
look  at  anything  except  what  is  strictly  to  be  found  within  the  four  comers  of  the  interlocutor  of 
the  Court  of  Session.  The  Court  say,  "  Having  considered  the  reclaiming  note,  and  having 
heard  the  counsel  for  the  parties,  find  it  proved  in  point  of  fact,  that  the  testamentary  letter 
founded  on  by  the  claimant,.  Peter  Anderson,  is  not  the  genuine  writing  of  the  deceased 
Alexander  Anderson ;  and  find,  in  point  of  law,  that  the  said  Peter  Anderson  is  not  entitled  to 
be  decerned  or  confirmed  as  executor  of  the  deceased  Alexander  Anderson."  It  seems  to  me 
that  is  the  clearest  finding  that  could  possibly  be  suggested,  that  the  person  whose  duty  it  was  to 
establish  that  the  document  was  a  holograph  writing  of  the  deceased,  in  point  of  fact,  had  not 
established  that  fact,  and  that,  in  point  of  law,  he  was  not,  as  such  person  proving  the  document, 
entitled  to  be  confirmed  as  executor.  It  seems  to  me,  that  that  is  exactly  what  the  statute 
meant  and  required  to  be  done,  and  that  that  has  been  completely  done. 

But  then  there  are  two  points  which  this  party  has  grasped  at  as  a  sort  of  tabula  in  naufragioy 
not  for  the  purpose  of  obtaining  eventually  what  he  is  seeking  to  obtain,  but  for  the  purpose  of 
inducing  your  Lordships  to  send  this  matter  back  again  to  have  it  litigated  at  the  cost  of  the 
respondents,  (the  appellant  being  a  pauper,)  in  the  hope  that  he  may  hit  upon  something  to 
shew,  that  there  has  been  some  evidence  improperly  rejected.  The  first  is  this — ^the  claimant 
propounding  the  will  propounded  it,  not  as  something  which  became  necessary  in  consequence 
of  the  evidence  afterwards  offered,  but  propounded,  in  the  first  instance,  another  document — 
(I  suppose  of  somewhat  prior  date,  for  we  do  not  know  what  the  document  was) — in  order  to 
shew  that,  looking  at  that  instrument,  together  with  the  instrument  which  he  did  propound  as  a 
will,  the  Court  would  say,  or  ought  to  say,  that  the  instrument  which  he  propounded  was  a 
genuine  will.  Now,  there  is  an  Act  of  Sederunt  made  in  conformity  with  the  Procedure  Act, 
passed  in  the  first  year  of  her  present  Majesty,  which  says,  that  any  document  which  a  pursuer 
or  a  claimant  is  about  to  propound,  must  be  propounded  before  the  record  is  closed,  otherwise 
it  shall  not  be  admitted  at  all.  I  cannot  listen  to  the  argument  that  this  is  something  emanating 
from  the  Commissary  Court,  and  that  an  Act  of  Sederunt  applies  only  to  a  Sheriffs  Court 
It  is  the  same  person  who  presides  in  the  one  and  in  the  other  Court,  viz.,  the  Sheriff  in  both. 
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But  if,  in  terms,  the  Act  of  Sederunt  does  not  apply  to  the  Commissary  Court,  it  can  only  be 
that  the  Court  considered  that,  although  they  made  an  Act  of  Sederunt  which  applied  in  terms 
to  the  Sheriff  Court,  the  Commissary  Court  was  one  of  those  Sheriff  Courts,  acting  under  another 
name,  and  must  be  bound  by  the  same  practice,  even  though  it  should  turn  out  that  the  language 
does  not  strictly  apply  to  it.  The  Commissary  Depute,  the  Commissary,  the  Lord  Ordinary, 
and  the  Court  of  Session,  all  clearly  held  the  Act  of  Sederunt  to  be  applicable  to  such  a 
document  as  this.  My  Lords,  that  is  the  only  part  of  the  case  upon  which  I  have  entertained 
any  doubt.  But  although  I  do  not  think  it  so  clear  as  the  rest  of  the  case,  yet,  I  think,  that  upon 
technical  points  of  practice,  with  respect  to  which  the  Courts  have  successively  said,  that  that  is 
the  construction  to  be  put  upon  the  Act  of  Sederunt,  it  would  be  to  the  last  degree  improper  for 
your  Lordships  to  interfere. 

But  then  there  is  this  notable  point  about  the  rejection  of  evidence  relating  to  Barbara  Sim, 
She  was  tendered  as  a  witness,  and  upon  being  tendered  she  was  examined  in  initialibusj  and 
the  claimant  objected  to  her  admissibility  as  a  witness  upon  the  grounds  of  partiality  for  the 
adducers,  and  of  having  been  promised  a  consideration  sufficient  to  give  her  an  interest  in  the 
case,  (a  suit  of  clothes,  or  something  of  that  sort,  I  think  it  was,)  and  also  on  the  ground  that 
generally  she  was  unworthy  of  credit.  Having  made  this  objection,  he  obtained  an  interlocutor 
from  the  Commissary  allowing  him  to  give  proof  reprobatory  in  terms  of  his  protest  against  her 
evidence  in  tnitialibus,  and  he  proceeded  to  exhibit  interrogatories  accordingly.  He  then 
exhibited  interrogatories  relating  to  matters  which  had  taken  place  subsequently  to  the  examin- 
ation of  Barbara  Sim,  which  could  not  therefore  have  been  anything  in  the  terms  of  his  protest ; 
but  wlych,  Mr.  Mure  argued,  must  be  impliedly  involved  in  it,  because  the  result  of  it,  if  it 
was  estal^lished  to  be  so,  would  be  one  mode  of  arriving  at  the  conclusion,  that  she  was  not  a 
person  worthy  of  credit.  Now,  my  Lords,  it  was  considered  that  was  a  matter  entirely  out  of 
the  view  of  the  protester  at  the  time  he  made  his  protest ;  and  that  if  he  wanted  to  exhibit 
interrogatories  improbatory  upon  that  ground,  he  should  have  obtained  a  new  interlocutor,  in 
order  to  have  enabled  him  to  exhibit  interrogatories  to  examine  the  party  in  respect  of  a  fact 
noviter  veniens  ad  noiitiam,  and  thaf,  he  not  having  done  that,  this  was  not  within  the  terms  of 
the  interlocutor ;  and  that  therefore  that  evidence  ought  not  to  have  been  received.  I  think  that 
may  be  considered  as  being  a  very  reasonable  conclusion ;  and  I  think,  therefore,  that  upon  that 
ground  your  Lordships  are  not  bound  to  interfere  with  the  judgment  of  the  Court  below.  I 
entirely  concur  with  my  noble  and  learned  friend  on  the  woolsack,  that  the  interlocutors  of  the 
Court  below  ought  to  be  affirmed ;  and  I  regret  that  we  have  no  power  to  award  costs. 

Lord  Wensleydale.— My  Lords,  I  entirely  agree  with  my  two  noble  and  learned  friends, 
who  have  delivered  their  opinions  to  your  Lordships.  From  the  first  I  never  felt  any  doubt  upon 
the  principal  point  in  this  case  which  has  caused  this  appeal,  nor  do  I  feel  the  least  doubt  that 
the  proceedings  of  the  Court  of  Session  have  been  perfectly  regular,  and  in  compliance  with  the 
act  of  parliament. 

The  interlocutor  appealed  against,  which  was  pronounced  on  the  25th  June  1850,  finds 
it  "  proved,  in  point  of  fact,  that  the  testamentary  letter  founded  on  by  the  claimant,  Peter 
Anderson,  is  not  the  genuine  writing  of  the  deceased  Alexander  Anderson  :  and  finds,  in  point 
of  law,  that  the  said  Peter  Anderson  is  not  entitled  to  be  decerned  or  confirmed  as  executor  of 
the  said  deceased  Alexander  Anderson." 

Now,  that  is  very  plainly  and  clearly  deciding  the  fact,  and  laying  down  the  proposition  of 
law  which  follows  from  that  fact ;  and  I  think  that  it  is  equally  clear,  that  they  were  right  in 
adhering  to  the  interlocutor  of  the  Lord  Ordinary  upon  the  secondary  part  of  this  case,  which 
involve  trifling  matters  as  compared  with  the  other. 

With  respect  to  the  first  question,  there  is  a  paper  purporting  upon  the  face  of  it  to  be  holo- 
graph, propounded  as  the  will  of  the  testator.  It  is  contended  that,  if  any  person  sets  up  a  case 
of  rorgery  against  an  alleged  holograph  writing,  he  is  bound  to  prove  the  forgery.  If  that  were 
so,  it  would  certainly  be  an  extraordinary  circumstance  in  the  law  of  Scotland,  and  entirely  at 
variance  with  the  well  established  law  of  England,  it  being  laid  down  in  several  cases,  and  per- 
fectly well  established,  that  a  person  who  propounds  a  will  which  is  to  take  away  an  estate  from 
the  next  of  kin,  or,  if  it  is  at  common  law,  from  the  heir  at  law,  must  prove  that  it  is  an  instru- 
ment properly  executed  according  to  the  law  of  the  place  where  the  testator  was  domiciled,  and 
that  it  contains  in  it  the  freewill  of  a  capable  testator.  The  burden  of  proof  lies  upon  him,  when 
it  is  disputed,  to  establish  that  fact ;  and  if  it  becomes  a  question  of  doubt  afterwards,  and  he 
does  not  establish  the  fact,  he  must  fail  in  the  proof  of  the  will.  This  is  laid  down  in  the  case  of 
Barry  v.  Bittlin,  2  Moore's  Pr.  C.  R.  480;  and  in  a  very  late  decision  in  the  Court  of  Common 
Pleas,*  it  was  held,  that  the  learned  Judge  was  mistaken  in  directing  the  jury,  that  if  the  testator 
was  not  insane,  it  must  be  taken  that  the  will  was  valid,  because  the  burden  of  proving  the  sanity 
lay  upon  the  person  who  propounded  the  will.  The  Court  said  that  the  rule  was  the  same  as 
in  the  case  I  have  referred  to  before,  and  that  the  jury  must  take  all  the  circumstances  into 

*  His  Lordship  seemed  to  be  referring  to  Sutton  v.  Sadler^  3  C.B.  N.S.  87. 
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consideration,  and  if  they  were  not  satisfied  that  the  will  was  the  will  of  a  perfectly  free  and 
capable  testator,  the  heir  at  law  must  prevail,  and  the  party  claiming  under  the  will  must  have 
a  verdict  against  him ;  and  I  apprehend  that  is  quite  consistent  with  common  sense  and  reason, 
and  that  it  ought  to  be  the  law  in  Scotland,  and  I  should  feel  rather  surprised  to  learn  that  it 
is  not  the  law  of  Scotland. 

It  is  contended  that,  in  this  case,  the  plea  of  forgery  ought  to  be  proved  on  the  part  of  the 
persons  contending  against  the  will,  the  respondents  in  this  case.  Now,  that  certainly  is  not  so 
according  to  the  case  cited.  It  is  not  enough  to  produce  an  instrument  which  appears  to  be 
holograph;  it  must  be  proved  to  be  in  the  handwriting  of  the  testator.  \ou  cannot  begin  by 
putting  in  a  paper  which  may  have  been  written  by  anybody,  and  which  appears  to  be  all  in  the 
same  handwriting ;  but  you  must  prove  that  it  is  the  handwriting  of  the  testator.  That  was  the 
unanimous  opinion  of  the  Court  of  Session. 

Then  reliance  was  placed  upon  the  judgment  of  Lord  Jeffrey  in  Turnbuil  v.  Doods,  That  is 
undoubtedly  entitled  to  the  greatest  weight.  Now,  let  us  see  whether  the  quotation  from  the 
judgment  of  Lord  Jeffrey  supports  the  argument  which  has  been  raised  upon  it  Lord  Jeffrey 
says,  "  If  it  had  been  a  probative  writing,  (that  is,  a  regular  document  with  witnesses  to  it,)  then 
the  whole  onus  of  impugning  its  authenticity  would  have  rested  upon  the  other  party,  (the 
respondents,)  hyxt,  pruftd  facie ^  it  is  not  probative,  and  therefore  the  onus  of  proving  it  holograph, 
to  the  effect  of  making  it  probative,  lies  on  the  user  of  it ;  but  how  far  does  that  onus  go  ?  There 
is  a  presumption  against  the  verity  of  his  allegation  that  it  is  holograph,  and  it  is  not  a  very  heavy 
onus  upon  nim  to  remove  that.  An  averment  in  the  body  of  the  deed  that  it  is  written  by  the 
maker's  own  hand  is  sufficient.  The  user  is  not  bound  to  prove  that  it  is  not  forged.  If,  there- 
fore, the  user  of  the  writ,  once  hy  pritfid  facie  proof,  make  out  that  the  body  of  the  writing  is  the 
same  with  the  signature,  he  has  clone  enough  to  prove  that  it  is  holograph.'*  Therefore,  Lord 
Jeffrey  admits  that  the  party  must  begin  by  shewing  that  the  instrument  is  in  the  handwriting  of 
the  person  whose  will  it  purports  to  be.  He  says,  "  If  there  is  an  averment  in  the  body  of  the 
deed  that  it  is  written  by  the  maker's  own  hand,  that  is  sufficient  to  throw  the  onus  on  the 
other  side.''  Whether  that  be  so  or  not,  it  is  not  necessacy  to  decide.  But  that  seems  to  refer 
to  some  case  which  was  quoted  in  the  argument,  and  to  what  is  said  by  Lord  Stair,  that  that  is 
the  effect  to  be  ascribed  to  a  positive  averment  in  the  instrument,  that  it  is  in  the  handwriting  of 
the  testator.  But  there  is  no  such  averment  here  in  the  sense  that  Lord  Stair  or  Lord  Jeffrey 
attributes  to  those  words ;  and,  therefore,  that  case,  I  think,  when  it  comes  to  be  fully  con- 
sidered, will  be  found  not  to  differ  from  the  other  cases  which  hold,  that  the  party  propounding  a 
will  must  establish  the  fact  that  it  is  the  handwriting  of  the  testator. 

Then,  with  regard  to  the  plea  of  forgery,  that  is  sufficiently  sustained  by  shewing,  not  that 
it  has  been  forged  criminally,  but  that  it  is  not  in  the  handwriting  of  the  testator,  and  it  is  there- 
fore a  document  which  cannot,  and  ought  not  to,  have  any  effect  as  a  will.  It  must  be  in  the 
handwriting  of  the  testator,  or,  if  it  is  not  holograph,  it  must  be  in  form  of  words  required  for 
attested  deeds,  and  subscribed  by  witnesses.  Therefore  the  plea  of  forgery  in  this  case  really 
amounts  to  nothing  more  than  a  denial  of  the  fact  of  the  will  being  holograph,  and  consequently 
the  will  of  the  testator.  I  think  upon  that  matter  the  Courts  were  perfectly  right.  We  have 
nothing  to  do  with  their  opinion  upon  the  merits  of  the  case;  upon  those  their  finding  is  conclu- 
sive. I  think  that  they  have  put  the  onus probandi  upon  the  proper  party.  The  meaning  of  the 
onus  probatuii  is  this :  that  if  the  party  upon  whom  the  onus  probandi  is  thrown  does  not  disprove 
the  plea  of  the  other  side,  or  prove  the  instrument  which  he  pleads  against  the  other  side,  the 
verdict  must  be  against  him.  That  is  the  effect  of  the  onus  probandi  in  all  cases  of  this  kind. 
It  is  different  in  the  case  of  a  plea  of  confession  and  avoidance.  But,  in  the  case  of  a  will,  unless 
evidence  is  given  by  the  side  on  whom  the  onus  probandi  is  thrown,  the  other  party  must  prevail. 
Therefore,  in  this  case,  evidence  must  be  given  that  this  will  was  in  the  handwriting  of  the  testator^ 
or  the  party  must  fail. 

I  am  of  opinion,  therefore,  that,  in  this  case,  there  is  no  ground  of  objection  at  all  upon  the 
main  point,  that  the  onus  probandi  was  thrown  upon  the  wrong  party.  With  respect  to  the  other 
two  grounds  of  objection,  I  think  a  sufficient  answer  has  been  given.  With  respect  to  the  first 
of  them,  1  think  it  must  now  be  considered,  that  the  Act  of  Sederunt  applies  e<^ually  to  the  Com- 
missary Court,  where  the  Sheriff  acts  as  commissary,  as  to  the  regular  proceedmgs  of  the  Sheriff 
Court.  That  appears  to  have  been  so  understood,  and  no  doubt  at  all  seems  to  l^ve  been  enter- 
tained in  any  part  of  this  proceeding  as  to  the  application  equally  of  this  rule  to  the  Commissary 
Court  as  to  the  Sheriff  Court.  The  interlocutor,  upon  that  part  of  the  case,  puts  it  on  a  perfectly 
distinct  and  perfectly  intelligible  ground.  This  draft  of  the  will  was  produced  in  the  course  of  the 
inquiry — the  inquiry  being  with  respect  to  similarity  of  handwriting.  There  being  some  apparent 
discrepancy  in  the  handwritings,  the  object  was  to  explain,  on  the  part  of  the  appellant,  the  par- 
ticular shape  of  some  of  the  letters,  which  could  only  be  done  by  comparing  the  alleged  will  with 
a  paper  which  it  was  admitted  he  had  in  his  possession,  being  the  draft  of  that  will  in  which 
certain  letters  were  in  a  particular  form.  It  was  said,  that  it  was  to  account  for  the  form  of  the 
letters  in  this  document,  because  the  testator  looked  at  this  paper,  and  copied  the  form  of  some 
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of  the  letters.  That  I  understand  to  be  the  object  with  which  this  instrument  was  offered.  Now, 
it  is  perfectly  clear,  that  this  instrument,  which  it  is  admitted  was  in  the  possession  of  the  appel- 
lant, ought  to  have  been,  according  to  the  Act  of  Sederunt,  put  into  the  condescendence  in  the 
first  instance ;  or,  if  its  materiality  happened  not  to  strike  the  appellant  at  the  time,  an  applica- 
tion should  have  been  made  to  the  Court  before  the  record  was  made  up.  That  was  the  opinion 
of  the  Lord  Ordinary,  Lord  Cuninghame,  and  I  do  not  see  any  reason  for  disputing  the  propriety 
of  that  opinion.  Certainly,  the  appellant,  from  the  first,  must  have  known  that  it  was  material 
to  explain  the  different  character  ot  the  letters  from  the  ordinary  writing  of  the  testator.  He  had 
the  means  of  explaining  that  in  his  hands,  and  he  ought  to  hare  founded  on  that  in  the  course 
of  the  proceedings. 

Then,  with  regard  to  the  third  objection,  I  think  it  is  hardly  necessary  to  say  anything  more 
upon  that  subject.  It  is  perfectly  clear  that,  when  permission  to  file  reprobatory  averments,  in 
the  first  instance,  was  asked  for,  it  was  confined  by  the  appellant  to  three  particular  heads  of 
objection.  The  appellant  objected  to  the  admissibility  of  the  witnesses  upon  the  grounds  of  par- 
tiality for  the  adducers,  of  having  been  promised  a  consideration  sufficient  to  give  her  an  interest 
in  the  suit ;  and  also  on  the  ground,  that  generally  she  was  unworthy  of  credit,  and  he  offered  to 
prove  these  objections,  and  protested  for  reprobator  accordingly. 

Now,  I  think  that,  according  to  the  proper  form  of  proceeding,  the  evidence  must  be  confined 
to  those  three  particular  objections  which  he  has  made  to  the  testimony  of  the  witness.  The 
evidence  tendered  by  him  does  not  fall  under  any  of  these.  It  does  not  fall  under  the  only  head 
under  which  it  can  possibly  be  alleged  properly  to  fall,  namely,  that  of  the  witness  being  generally 
unworthy  of  credit,  for  that  does  not  allow  you  to  give  evidence  as  to  particular  instances  of  the 
witness  having  told  falsehoods.  It  only  allows  you  to  give  evidence  as  to  the  general  character 
of  the  witness.  It  turns  out  upon  the  evidence  that  she  has  said  something  in  conversation  from 
which  you  might  draw  the  inference  that  she  was  partial  to  those  who  opposed  the  will.  But,  as 
it  does  not  fall  under  either  of  the  three  heads  of  objection  raised,  it  is  not  matter  properly  of 
replication  reprobatory  (if  I  may  so  call  it).  It  is  a  new  circumstance,  which  has  been  found  out 
to  the  discredit  of  the  witness.  It  seems  to  me,  therefore,  that  the  Judges  were  perfectly  right 
in  this  case  in  considering  that,  as  the  record  stood  in  the  shape  of  the  proceedings,  they  had  no 
authority  at  all  to  enter  into  the  question  of  what  Barbara  Sim  said  after  her  examination  in 
chief. 

I  am  of  opinion,  therefore,  upon  these  two  entirely  secondary  points  in  the  case,  that  the  judg- 
ment ought  to  be  against  the  appellant,  as  I  think  it  ought  to  be  upon  the  main  point  in  the  case. 
I  cannot  entertain  a  doubt  upon  that  part  of  the  case.  He  who  sets  up  a  will  must  prove  it  to  be 
a  will,  executed  with  all  the  formalities  required  by  the  Scotch  law,  either  as  a  holograph  will  or 
as  a  will  attested  by  witnesses.  Perhaps,  in  the  case  of  a  will  attested  by  regular  witnesses,  it 
may  be,  that  the  onus  may  lie  upon  the  other  side  to  impugn  it ;  but,  unquestionably,  in  the  case 
of  a  holograph  will,  the  burden  of  proof  of  establishing  it,  as  the  will  of  the  testator,  lies  upon  the 
party  propounding  the  will  Whether  exception  is  to  be  allowed  upon  the  ground  stated  by  Lord 
Jeffrey  is  another  matter,  which  does  not  arise,  because  this  will  is  not  averred  to  be,  upon  the 
face  of  it,  in  the  testator's  own  handwriting. 

Interlocutors  affirmed, 
William   Miller,   S.S.C.,  AppellanVs  Agent,  —  Gibson-Craig,   Dalziel,  and   Brodie,   W.S., 
Respondent:^  Agents, 


MAY  II,   1858. 

The  Magistrates  and  Town  Council  of  Dundee,  Appellants^  v.  John 

Morris  and  Others,  Respondetits, 

Testaments — Holograph — Charity — Presumption — Revocation — Vitiation* —  Deleted  Words — 
Legacy  void  for  uncertainty. 

H  ELD  (reversing  judgment),  ///  reference  to  holograph  writings  found  in  the  repositories  of  a 
deceaseds,  expressive  of  his  wishes  to  establish  an  hospital  in  Dundee  for  boySy  that  they  were  of 
a  testamentary  nature  and  effective  to  carry  out  his  intentions^  and  that  though  the  writings 
contained  deletions  apparently  of  an  important  nature  as  if  recalling  his  wishes  in  regard  to 
the  hospital^  such  deletions  had  been  made  not  ex  propositu,  but  accidentally ^  and,  accordingly, 
that  they  were  to  be  disregarded,  and  effect  given  to  the  intentions  as  indicated  by  the  writings, 
and  a  remit  made  to  the  Court  of  Session  to  frame  a  scheme  for  the  establishment  of  the 
hospital. 


748  REPORTS  OF  SCOTCH  APPEALS. 

Where  a  testator  has  made  various  holograph  wills^  and  deleted  words,  it  is  competent  for  a 
Court  construing  the  will  to  look  at  the  deleted  words  so  as  to  understand  what  he  at  one  time 
intended  {Per  LORDS  Cranworth  and  Wknsleydale).i 

The  late  John  Morgan  of  Coates  Crescent,  Edinburgh,  died  on  25th  August  1850,  possessed  of 
a  very  large  fortune. 

Upon  4th  January  1836  he  executed  a  holograph  will,  whereby  he  bequeathed  to  his  sister 
Agnes  Morgan  "  the  liferent  of  all  my  property,  whether  real  or  personal ; "  and,  with  the  view 
of  having  his  testamentary  intentions  carried  into  effect,  he  requested  the  "  Court  of  Session  to 
nominate  a  judicial  factor  for  the  management  of  my  property."  In  a  codicil  of  the  same  date, 
he  so  far  altered  his  will  as  to  provide  that  the  appointment  of  the  judicial  factor  was  not  to  take 
place  until  the  death  of  his  said  sister  Agnes  Morgan.  These  writings,  together  with  a  subsequent 
codicil,  of  date  i8th  November  1840,  were,  however,  revoked  by  a  testamentary  writing,  dated 
10th  October  1842.  This  last  writing,  which  is  holograph  of  Mr.  Morgan,  is  in  the  following 
terms : — "  Edinburgh,  loth  October  \Z^2, — I  hereby  annul  all  hitherto  written  on  the  first,  second, 
and  third  pages  of  this,"  (/.  e,  the  testamentary  writing  already  mentioned,)  "and  wish  to 
establish  in  the  town  of  Dundee,  in  the  shire  of  Forfar,  an  hospital  strictly  in  size^  the  mantle- 
ment  of  the  interior  of  said  hospital  in  every  way  as  Heriofs  Hospital  in  Edinburgh  is  con- 
ducted'^—the  inhabitants  born  and  educated  in  Dundee  to  have  the  preference  of  the  towns 
of  Forfar,  Arbroath,  and  Montrose,  but  inhabitants  of  any  other  county  or  town  are  excluded. 

(Signed)       "JNO.  Morgan." 

Thereafter  the  testator  executed  another  holograph  writing,  of  the  following  tenor : — "  I  hereby 
wish  only  one  hundred  boys  to  be  admitted  in  the  hospital  at  Dundee,  a/id  the  structure  of  tht 
house  to  be  less  than  that  of  HerioVs  Hospital^  and  to  contain  one  hundred  boys  in  place  of  one 
hundred  and  eighty  boys. 

"  Edinburgh,  20th  October  \  (Signed)    *'  JNO.  MORGAN. 

1842."  5 

In  both  these  documents  the  words  deleted  remained  quite  legible. 

By  subsequent  writings,  dated  22nd  October  1842,  i6th  June  1843,  and  25th  August  1846,  he 
made  certain  bequests  of  inconsiderable  amount,  which  have,  since  his  death,  been  paid  to  the 
legatees. 

There  was  also  found  a  testamentary  memorandum,  dated  6th  September  1846.  This  document 
was  in  the  handwriting  of  Agnes  Morgan,  his  sister,  but  it  had  Mr  Morgan's  signature  attached, 
and  the  date  was  also  in  his  handwriting.  It  bore : — "  I  beg  and  request  the  Honourable  Court 
of  Session  to  nominate  a  judicial  factor  for  the  management  of  my  property,  whether  real  or 
personal,  that  is,  by  laying  it  out  to  the  best  advantage  after  my  death,  and  my  sister  Agnas 
Morgan — to  accumulate  for  ten  yeirs — to  erect  an  hospital  in  Dundee  to  educate  the  poor  children 
of  the  Nine  Trades,  the  name  of  Morgan  to  be  preferred,  although  they  do  not  belong  to  Dundee. 
1  wish  that  the  hospital  may  not  be  very  expensive,  as  it  is  for  poor  children.  The  judicial  factor 
is  not  to  take  place  until  the  death  of  my  sister  Agnes  Morgan.  If  my  sister's  death  was  to  take 
place  before  mine,  I  wish  at  my  death  my  house  in  17  Coates  Crescent  and  furniture  to  be  sold, 
likewise  my  house  and  grounds  in  Calcutta,  the  money  to  go  to  the  fund  for  the  hospital  in 
Dundee,  to  educate  the  poor  children  of  the  Nine  Trades  of  Dundee — the  name  of  Morgan  to 
be  preferred,*'  &c. 

The  present  action  was  raised  at  the  instance  of  the  Magistrates  and  Town  Council  of  Dundee, 
as  representing  the  burgh  and  community  of  Dundee,  and  of  the  Convener  and  Boxmaster  or 
the  nine  incorporated  trades  of  that  city,  for  behoof  of,  and  as  representing,  the  trades.  It  set 
forth  the  above  quoted  writings  of  Mr.  Morgan,  and  called  as  defenders  his  executor-dative  Mr. 
Donald  Lindsay,  and  also  his  next  of  kin  and  representatives.  The  conclusions  were  as  follows: 
— "  Therefore  it  ought  and  should  be  found  and  declared,  by  decree  of  the  Lords  of  our  Council 
and  Session,  that,  the  testamentary  writings  left  by  the  said  John  Morgan,  and  mentioned  in 
the  said  condescendence,  contain  a  valid  legacy  and  bequest  of  Jthe  whole  of  the  residue  of  his 
moveable  means  and  estate,  after  paying  legacies,  debts,  and  charges  of  administration,  or  at 
least  of  so  much  thereof  as  may  be  necessary  for  the  purpose  of  erecting  and  establishing,  in  'he 
town  of  Dundee,  an  hospital  to  accommodate  100  boys,  and  that  the  same  are  valid  and  enectual 
as  testamentary  deeds  of  the  deceased  to  that  effect :  And  it  ought  to  be  further  found  and 
declared,  that  the  succession  of  the  deceased  is  burdened  with  the  said  bequest,  and  that  the 
defender,  the  said  Donald  Lindsay,  as  executor  foresaid,  or  the  party  or  parties  who  may  Je 
found  entitled  to  succeed  to  the  deceased's  moveable  estate,  are  bound  to  hold  and  retain  the 
'  —  - 

1  See  previous  reports  19  D.  168,  918  ;  29  Sc.  Jur.  87,  426.  S.  C.  3  Macq.  Ap.  1341  34 

Sc.  Jur.  528. 
*  The  words  in  italics  are  deleted  in  the  original  *  Ibid 
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residue  of  the  said  John  Morgan*  s  moveable  means  and  estate,  or  at  least  so  much  thereof  as 
may  be  necessary  for  the  purpose  of  erecting  and  establishing,  in  the  town  of  Dundee^  an  hospital 
to  accommodate  100  boys,  in  fulfilment  of  the  testamentary  bequest  and  intention  of  the  said 
deceased  John  Morgan,  subject  to  the  orders  of  the  Court,  in  order  to  its  application  for  the 
purpose  of  founding  an  hospital ;  or  otherwise  is  or  are  bound  to  pay  over  the  same  to  the 
pursuers,  or  to  such  person  or  persons  as  may  be  appointed  by  our  said  Lords,  for  the  purpose 
of  superintending  the  erection  and  establishment  of  the  said  hospital,  or  for  carrying  such 
testamentary  purpose  into  effect,"  &c. 

The  Court  of  Session  held  that  the  deletion  in  the  first  writing  must  be  held  to  have  been 
deliberately  made  by  the  testator  himself  for  the  purpose  of  revoking  the  bequest,  and  that 
such  writing  having  thus  become  inoperative,  the  subsequent  writings  being  merely  auxiliary,  or 
ancillary,  could  not  be  read  along  with  it  to  supply  the  deleted  words,  and  so  restore  the  annulled 
bequest. 

The  magistrates  of  Dundee  appealed,  maintaining  in  their  case  that  the  interlocutors  of  the 
Court  of  Session  should  be  reversed,  for  the  following  reasons : — "  i.  Because  the  writings 
founded  on  are  testamentary.  Stoddart  v.  Grants  1  Macq.  163 ;  14  D.  585,  and  i  Macq.  760. 
2.  Because  in  the  testamentary  writings  constituting  Mr.  Morgan's  settlement,  there  was  the 
expression  of  a  desire,  by  means  of  his  moveable  estate,  to  establish  in  the  town  of  Dundee,  an 
hospital  to  accommodate  100  boys.  Stair*s  Inst.  iv.  42,  19  ;  Ersk.  Inst.  iii.  9,  14  ;  Morrison  v. 
Nisbet^  7  S.  810.  3.  Because,  inasmuch  as  the  parts  of  Mr.  Morgan's  settlement,  other  than 
those  containing  the  expression  of  a  wish  to  establish  an  hospital,  did  not  dispose  of  his  whole 
estate  and  effects,  the  result,  according  to  the  views  maintained  by  the  respondents,  would  be  to 
leave  Mr.  Morgan  intestate  as  to  the  whole  or  greater  part  of  his  estate,  whereas  the  presumption 
of  law  is  always  against  intestacy  generally.  Stair's  Inst.  iv.  42,  21  ;  Ersk.  Inst.  iii.  2,  23  ; 
Grierson  v.  Miller^  14  D.  939.  4.  Because  by  rejecting  the  holograph  writings  founded  on  by 
the  appellants,  as  constituting  the  settlement  of  Mr.  Morgan,  the  charitable  bequest  in  favour  of 
the  hospital  at  Dundee,  which  was  the  main  object  of  the  testator,  would  be  defeated,  contrary 
to  the  presumptions  of  law  in  favour  of  that  class  of  bequests."  Macara  v.  Aberdeen  College'^ 
Mor.  15,  948;  Jarman  on  Wills,  2nd  ed.  vol.  i.  p.  309;  Williams  on  Executors,  5th  ed.  vol.  ii. 
p.  950. 

The  respondents  supported  the  judgments  upon  the  following  grounds : — "  i.  Because,  by  the 
law  of  Scotland,  the  writings,  on  which  the  claim  of  the  appellants  was  rested,  were  improbative, 
and  unsusceptible  of  being  judicially  read  ;  and  being  so,  were  null  and  void,  and  incapable  of 
receiving  effect.  Balfour's  Practics,  p.  368 ;  Stair,  b.  iv.  t.  42,  §  19;  Ersk.  b.  iii.  t.  2,  §  20; 
Menzies'  Lectures,  p.  123;  Dundas  v.  Lowis^  M.  App.  voce  'Writ,*  No.  6;  Ranken  v.  Reid^ 
II  D.  543  ;  Pitillo  V.  Forrester^  Mor.  11,536 ;  Merry  v.  Howie^  Mor.  App.  voce  *  Writ,'  No.  3  ; 
Gibson  v.  Walker^  i6th  June  1809,  F.  C. ;  Kirkwood  v.  Patrick,^  D.  1361 ;  M'lntyrev.  Macfarlan^s 
Trustees^  March  i,  182 1,  F.  C.  2.  Because,  irrespectively  of  their  improbativeness,  the  writings 
of  loth  and  20th  October  1842  did  not  create  any  valid  bequest,  and  were  not  intended  to 
subsist,  nor  were  regarded  by  the  deceased  as  writings  of  a  testamentary  nature  ;  and  even  on 
the  assumption  that  they  had  at  one  time  been  so,  the  deletions  and  obliterations  which  occur 
therein  afford  real  and  imequivocal  evidence  of  an  intention  on  the  part  of  the  deceased  to  cancel 
and  destroy  them.  Alexander^  &*c.  v.  Alexander^  12  D.  348.  3.  Because,  even  on  the 
assumption  that  the  writings  relied  on  by  the  appellants  could  be  regarded  as  testamentary 
writings,  they  were  void,  by  reason  of  uncertainty.    Jarman  on  Wills,  p.  199,  et  seq. 

Roil  Q.C.,  Anderson  Q.C.,and  Thorns  for  the  appellants. — The  Court  of  Session  decided  that 
these  writings  were  not  testamentary,  and  gave  no  opinion  as  to  whether  the  bequest  was  void 
for  uncertainty.  The  appellants  say  they  are  testamentary  in  their  character,  and  that  the 
bequest  is  not  void. 

I.  As  to  their  testamentary  character,  the  two  writings  of  1842  are  admitted  to  be  holograph. 
There  are  erasures  and  interlineations  ;  but  though  erasures  in  a  material  part  of  the  writing, 
and  unauthenticated,  make  the  whole  of  a  deed  void,  it  is  not  so  with  holograph  instruments. 
Erasures  in  one  part  do  not  vitiate  the  parts  unerased — Stair,  4, 42, 6  ;  Ersk.  3,  2,  '22  ;  Menzies' 
Lectures ;  Duniop  v.  Duniop,  i  D.  912  ;  IVilson  v.  Smiih^  Hume,  882  ;  Hoggan  v.  Ranken^ 
I  Rob.  Ap.  C.  L73  ;  Kedderv,  Reid,  ib,  183  ;  Sirathmore  v.  Paul^ib.  189.  Erasures  unauthen- 
ticated in  deeds  are  held  fatal  if  material,  because  no  one  can  tell  who  deleted  the  words ;  but  it 
is  otherwise  as  to  holograph  instruments — Robertson  v.  Ogilv^s  Trustees^  7  D.  236,  per  Lord 
Mackenzie ;  Baliantine  v.  Magistrates  o/Ayr,  16  S.  325  ;  Duniop  v.  Duniop,  i  D.  912. 
[Lord  Wensleydale. — When  a  person  alters  his  holograph  instrument,  must  he  re-sign  the 
alteration  .^] 

No,  that  is  not  necessary.  The  writings,  therefore,  as  far  as  their  form  is  concerned,  are 
unexceptionable,  and  therefore  are  entitled  to  probate,  provided  they  are  final  and  not  deliberative 
in  their  intention.  In  order  to  judge  of  this,  we  are  entitled  to  look  at  the  whole  scheme  of  the 
writings,  and  also  the  deleted  portions  which  are  legible.  The  first  instrument,  dated  1836,  was 
clearly  final    In  the  first  instrument|  dated  1842^  he  says,  'U  hereby  annul"  the  previous 
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instrument.     That  does  not  mean  that  the  former  is  to  be  taken  strictly  as  a  nullity ;  for  if  so, 

the*  testator  would  have  put  it  in  the  fire.     The  parts  deleted  must  have  been  intended  to  be 

seen,  by  their  being  left  legible.    A  prior  instrument,  though  declared  by  a  subsequent  one  to  be 

annulled,  may  be  looked  at,  in  order  to  explain  the  language  of  the  testator  in  other  parts  of  the 

will — L,  Adv.  V.  Smith,  24  Sc.  Jur.  285. 

[Lord  Chancellor. — I  see  no  mystery  in  the  word  "annul,"  it  is  just  "revoking."] 

Lord  Advocate. — We  do  not  deny  it] 

One  of  the  learned  Judges  below  placed  much  reliance  on  the  word  "  annul ;  "  but  that  point 
being  now  abandoned,  it  is  competent,  and  it  is  important  to  see  what  the  testator  had  been 
doing.  It  was  a  final  expression  of  his  intention  in  1836;  and  in  1842  he  says,  ^  I  hereby  annul 
that ; "  the  latter  is  also  a  final  expression  of  intention.  It  is  said  '^  I  wish  "  is  too  vague  ;  but 
it  is  every  day's  practice  in  England  to  construe  that  word  as  a  final  purpose  ;  and  even  the 
word  "  recommend  "  is  often  accepted. — See  the  cases,  i  Jarman,  Wills,  334  ;  also  Horsburgh  v. 
Horsburgh,  9  D.  324;  Stoddartv.  Grant,  i  Macq.  Ap.  163  ;_ante,  p.  122.  In  the  writing  of  2 2d 
October  1842,  he  says,  "I  further  wish;*'  those  words  confirm  a  prior  instrument — Macmillan 
V.  Macmillany  13  D.  189.  The  writing  of  loth  October  1842  would,  therefore,  be  final  if  it  be 
not  revoked  by  the  word  "  hospital "  appearing  to  be  deleted.  The  Court  below  held  the  deletion 
of  that  word  must  have  been  ex  anitno,  deliberate,  and  wilful ;  but  on  looking  at  the  instrument 
itself,  and  the  mode  in  which  the  stroke  of  the  pen  was  made,  it  is  obvious  that  that  word  was 
struck  out  by  mistake.  Why  were  the  other  words,  "  I  wish  to  establish  a — at  Dundee,"  carefully 
retained,  which  are  without  sense  unless  the  word  hospital  is  retained  ? 

[Lord  Wensleydale. — It  is  quite  clear,  he  must  have  meant  a  something  to  be  established  at 
Dundee.] 

And  what  that  something  was  is  shewn  by  the  writing  of  "20th  October,"  which  refers  to  **the 
hospital  at  Dundee,"  thereby  implying  that  he  had  mentioned  the  word  hospital  before.  The 
Court  will  never  scruple  to  supply  or  transpose  a  word  in  case  of  a  palpable  mistake  or  clerical 
error. — See  the  cases,  i  Jarman,  Wills,  408  (last  ed.),  particularly  Kirkpatrick  v.  Kirkpatrick^ 
13  Ves.  476  ;  Lang  v.  Pugh,  i  Y.  &  C  718  ;  Doe  d  Leach  v.  Micklem,  6  East,  486 ;  Doe  v. 
Turner,  2  D.  &  Ry.  398 ;  Castledons  v.  Turner,  3  Atk.  256  ;  Wedderspoon  v.  ThompsofCs 
Trustees,  3  S.  396  ;  Magistrates  of  Edinburgh  v.  Senatus  Acad.,  13  D.  1 187  :  Martins  \.  Gardner ^ 
8  Sim.  73  ;  Grant  v.  Shepherd,  6  Bell's  Ap.  C.  153  ;  Sugden's  Law  of  Property,  p.  367  ;  Ware  v. 
Z.  Egmonty  4  De  G.  M.  &  G.  473. 

2.  As  to  the  construction  of  the  instrument  and  the  objection  of  uncertainty,  the  rules  of 
construction  are  precisely  the  same  in  Scotland  as  in  England — Stair,  4,  42,  19  ;  Ersk.  3, 19,  14 ; 
Domat,  4,  2,  6.  It  is  not  necessary  to  resort  to  the  doctrine  of  "cj^-pres,"  which  no  doubt 
exists  in  Scotland  as  well  as  in  England  ;  at  least  there  is  no  decision  in  Scotland  to  the  contrar>*. 
In  yack  V.  Burnet,  5  Bell's  Ap.  C.  409,  per  Lord  Cottenham  ;  and  Hill  v.  Burns,  2  W.  S.  86, 
per  Lord  Gifford ;  and  Crichton  r.  Grierson,  3  W.  S.  '^2<),per  Lord  Lyndhurst,  it  is  said  the  law 
of  Scotland  is  more  favourable  to  charitable  bequests  than  to  other  bequests,  i.e.,  where  legacies 
would  be  held  void  if  given  to  individuals,  they  will  be  held  good  if  g^ven  to  charities. — See  also 
Miller  v.  Black's  Trustees,  2  Sh.  &  M*L.  866;  Dundasw.  Dundas,  15  S.  427.  The  cases  in 
England  must  of  course  be  considered  with  reference  to  the  Statute  of  Mortmain,  which  does  not 
extend  to  Scodand  ;  and  it  will  be  found,  that  many  legacies  are  there  held  void,  on  the  ground, 
not  that  no  specific  sum  is  given  by  the  will,  but  because  the  Statute  positively  forbids  any  money 
to  be  so  apphed — Attorney-General  v.  Hinxman,  2  Jac.  &  W.  270 ;  Harrison  v.  Mayor  of 
Southampton,  23  L.  J.  919,  Ch. ;  Mitford  v.  Reynolds,  i  PhiL  185.  Here  there  is  certainty 
enough.  The  object  is  to  establish  an  hospital  for  boys. 
[Lord  Cranworth. — What  is  the  technical  meaning  of  the  word  "hospital"  in  Scotland  ?] 

It  means  a  place  of  education  and  board  for  boys.  It  is  a  well  known  term.  The  boys  are 
the  sons  of  those  who  have  resided  in  four  towns.  To  "  establish  "  an  hospital  must  mean  to 
provide  also  lodging  for  the  boys,  seeing  that  many  may  come  from  a  distance — Attorney-General 
v.  Williatns,  2  Cox,  387.  It  also  includes  the  erection  of  a  suitable  building— JE^rfo/nr^  v.  Hall 
6  De  G.  M.  &  G.  74, — and  an  endowment.  As  to  education,  see  Claveringw.  Ellison,  8  De 
G.  M.  &  G.  662.  Therefore,  the  legacy  is  clear  as  to  the  objects,  viz.,  the  boys  of  parents 
born  in  Dundee,  &c.  It  it  clear  in  the  subject  matter,  viz.,  an  hospital ;  and  it  is  clear  in  the 
place,  viz.,  Dundee,  These  data  suffice  for  the  Court  to  say  what  sum  will  be  reauired.  What- 
ever sum  is  required  is  given  by  the  will,  and  it  may  absorb  either  the  whole  or  tne  greater  part 
of  the  funds.    At  all  events,  the  appellants'  costs  ought  to  come  out  of  the  fund. 

Lord  Advocate  (Inglis),  and  R.  Palmer  Q.C,  for  the  respondents. — We  do  not  deny  that,  if 
these  writings  are  good  for  anything,  they  are  of  a  testamentary  character.  But  they  are  deficient 
in  the  usual  qualities  of  a  will.  There  is  no  executor  appointed ;  there  is  only  a  mere  wish 
expressed  that  something  should  be  done — and  that  something  is  left  obscure — ^and  there  is  no 
gift  of  the  residue.  We  do  not  deny  that  the  two  writings  of  October  1842  are  holograph,  and 
that  the  maker  of  a  holograph  writing  may  alter  it  after  the  subscription  without  vitiating  the 
writing.    It  is  impossible,  however^  to  spell  out  of  the  writings  any  definite  purpose. 
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ELORD  Cranworth. — ^You  say  that  on  a  true  construction  the  writings  mean  nothing.] 
Lord  Wensleydale. — Whatever  they  mean,  if  they  are  final  in  expressing  the  wish,  then  they 
are  entitled  to  probate  ;  and  the  circumstance,  that  they  are  signed  by  the  testator,  is  of  itself 
strong  to  shew  they  are  final  and  not  deliberative  instruments.    What  the  true  construction  is,  is 
another  matter.] 

No  intelligible  meaning  can  be  given  to  them  at  all,  either  final  or  deliberative.  In  looking  at 
them  we  must  not  only  look  at  the  words  which  are  left,  but  also  at  those  which  are  struck  out ; 
and  when  the  word  ''hospital"  is  struck  out  in  the  writing  of  loth  October  1842,  it  is  impossible 
to  give  any  meaning  to  what  remains,  for  we  are  not  supposed  to  know  that  that  word  was  ever 
there. 

[Lord  Chancellor. — I  see  that  the  Court  below  assume,  that  the  word  "  hospital "  was  inten- 
tionally and  deliberately  deleted.  Do  you  contend,  that  the  mere  deletion  in  fact  is  conclusive 
evidence,  that  the  word  was  struck  out  deliberately  ?] 

Yes,  unless  there  is  a  distinct  averment  that  the  deletion  was  accidental,  and  also  as  to  how  it 
occurred. 

[Lord  Chancellor. — If  it  is  a  matter  of  evidence,  which  it  must  be,  then  it  is  apparent  to  my 
mind,  that  the  deletion  of  that  word  was  not  deliberate  but  accidental.] 

The  only  evidence  we  can  look  to  in  order  to  discover  what  the  intention  was  in  deleting,  is 
the  instrument  itself.  We  have  no  other  means  of  knowledge.  It  is  mere  guess  work  at  best  to 
say,  that  the  deletion  was  accidental ;  for,  looking  at  the  other  obliterations,  it  seems  to  have  been 
the  testator's  habit  to  strike  out  only  the  principal  word  or  words,  and  leave  the  others  remaining. 
The  safest  course,  therefore,  is  to  give  effect  to  the  obliteration.  In  Nasinyth  v.  Hare^  i  Sh.  Ap. 
65,  such  an  effect  was  given  to  the  mere  cutting  off  of  the  seal  of  a  will,  which  seal  was  in  no 
way  essential,  but  that  circumstance  was  held  to  be  a  revocation  of  the  will. 
[Lord  Chancellor. — There  the  testator  chose  to  attach  great  importance  to  the  seal,  and  if 
a  person  chooses  his  own  evidence,  as  it  were,  then  the  Court  would  take  that  as  a  test  of  the 
intention.] 

The  writing  here,  of  September  1846,  shews  clearly,  that  though  the  testator  once  intended  to 
dispose  of  his  property  in  one  way,  he  had  afterwards  altered  his  mind  and  disposed  of  it 
another  way. 

[Lord  Wensleydale. — That  document  of  September  1846  is  not  probative,  being  neither 
holograph  nor  attested.  It  is,  therefore,  no  more  than  any  oral  declaration  of  the  testator  would 
be.  Can  you  give  in  evidence  what  the  testator  had  said  subsequently  in  conversation,  to  shew 
a  change  of  intention  on  the  part  of  the  testator  ?] 

No ;  perhaps  not.  The  cases  cited  of  Wilson  v.  Smith,  Hume,  882  ;  Horsburgh  v.  Horsburgh, 
9  D.  324;  Macmillan  v.  Macmillany  13  D.  189  ;  Magistrates  0/  Edinburgh  v.  Senatus  A  cade- 
micusy  13  D.  1187  ;  are  all  unimportant,  for  there  there  was  a  specific  bequest,  which  is  not  the 
case  here.  The  presumption  is,  that  the  obliteration  of  the  word  "  hospital "  took  place  after  the 
date  of  all  the  documents— Z«j^/>r^/^/i  v.  Onslow^  12  Eng.  Jur.  465  ;  6  Notes  of  C.  183 ;  and 
that  baing  so,  the  principal  word  ''  hospital  ^  being  struck  out,  all  the  superstructure  rising  out  of 
it  falls  to  the  ground. 

The  bequest  is  also  void  for  uncertainty.  The  law  of  Scotland  is  not  more  favourable  to 
charitable  legacies  than  to  individual  legacies.  Erskine  merely  says,  ''that  wills  are  more 
liberally  construed  than^deeds,"  which  is  a  different  proposition.  There  are  dicta  of  Lord  Giffbrd 
and  Lord  Cottenham  to  the  effect  that  charities  are  favoured  ;  but  those  dicta  were  unfounded. 
One  element  of  the  uncertainty  is,  that  there  is  no  executor  or  trustee  who  is  to  exercise  any 
discretion,  and  that  is  a  fatal  defect — See  Dundas  v.  Dutidas,  1 5  S.  427. 

[Lord  Cranworth. — Surely  it  would  be  strange  if  a  bequest  failed,  because  there  was  no 
executor.     No  trust  can  be  allowed  to  perish  for  want  of  a  trustee.] 

At  all  events,  in  all  the  cases  cited,  some  individual  had  been  selected  in  whom  a  discretion 
was  vested.    Ewen  v.  Magistrates  of  Montrose^  \  W.  S.  346,  was  a  much  stronger  case  than  the 

C resent.  There,  a  certain  hospital  was  directed  to  be  established,  and  the  persons  for  whose 
enefit  it  was  designed  were  clearly  designated.  Power  was  given  to  enlarge  the  hospital  after 
it  was  once  established  ;  but,  because  the  testator  left  the  amount  to  be  spent  ujpon  it  blank,  the 
Court  said,  "  We  can't  tell  where  to  start  from,  and  therefore  the  legacy  is  void  for  uncertainty." 
If  that  case  is  to  be  treated  as  law,  the  same,  if  not  greater,  uncertainty  appears  here,  for  we 
cannot  approximate  a  conjecture  what  is  to  be  the  sum  expended.  All  kinds  of  estimates  might 
be  formed,  according  as  the  boys  are  to  have  a  high  or  a  plain  education — according  as  the  boys 
are  to  be  poor  or  sick — clothed  out  of  the  charity  or  not. — See  the  cases  collected  in  Shelford  on 
Mortmain,  526  et  seq,;  Chapman  v.  Brown,  6  Ves.  404;  Attorney-General  \,  Hinxtnan,  2  Jac. 
&  W.  276 ;  Oterry  v.  Mott,  i  My.  &  Cr.  123  ;  Flint  v.  IVarren,  15  Sim.  626. 

i?^// replied. — We  have  alleged  that  the  word  "hospital*'  was  carelessly  struck  out,  and  the 
appearances  of  the  obliteration  on  the  instrument  support  that  allegation.  Assuming  that  that 
word  is  restored,  the  instrument  is  final  in  its  intention,  and  is  a  good  testamentary  writing.  As 
to  the  bequest  being  void  for  uncertainty,  no  substantial  distinction  has  been  shewn  between  the 
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law  of  England  and  Scotland,  except  only  that  the  law  of  Mortmain  puts  a  limit  to  the  cases  in 
England,  which  does  not  exist  in'  Scotland.  The  only  Scotch  case  cited  by  the  other  side  is 
Ewen  V.  Magistrates  of  Montrose^  which  was  a  most  erroneous  decision. 

[Lord  Chancellor. — I  think,  on  looking  at  the  words  in  that  case,  that  the  decision  there  will 
only  be  an  authority  for  itself.] 

[Lords  Cranworth  and  Wens leyd ale  assented.] 
Lord  Wensleydale. — ^The  difficulty  here  is,  that  there  is  no  statement  as  ta  what  amount  is 
to  be  expended,  and  no  discretion  vested  in  any  one  to  say  what  the  sum  should  be, — how  is  the 
Court  to  know  what  part  of  the  estate  to  appropriate  towards  it .''] 

An  hospital  for  loo  boys  is  a  definite  institution.  In  England,  but  for  the  Mortmain  Act,  a 
direction  to  build  a  church  would  be  held  good.  Besides,  the  words  "  in  lieu  of  i8o  boys"  in 
the  subsequent  writing  enable  us  to  look  back  to  the  writing  where  the  i8o  boys  were  mentioned, 
though  the  words  are  deleted ;  and  when  we  do  that,  we  find  that  it  meant  an  institution  like 
Heriot's  Hospital — Shaftesbury  v.  Duke  of  Marlborough^  7  Sim.  237.  The  Courts  in  England 
find  no  difficulty  in  computing  the  arithmetical  equivalent  of  equally  vague  expressions,  such  as, 
"a  suitable  church  or  chapel,"  &c. — See  Chapman  v.  Brown,  6  Ves.  404;  Attorney-General  \, 
DavUs^  2  Jac.  &  W.  277  ;  Attorney-General  v.  Hinxman^  ibid,  270;  Mitford  v  Reynolds^  \ 
Phil.  185  and  706.  If  the  House  will  not  at  once  decide  the  case,  seeing  that  the  Court  below 
had  no  opportunity  of  giving  an  opinion  on  the  objection  of  uncertainty,  then  a  remit  ought  to  be 
made  to  the  Court  below  to  hear  and  determine  that  point. 

Cur,  adv.  vult. 

Lord  Chancellor  Chelmsford. — My  Lords,  this  is  an  appeal  from  an  interlocutor  of  the 
Lord  Ordinary  and  of  the  Second  Division  of  the  Court  of  Session,  adhering  to  the  Lord  Ordi- 
nary's interlocutor,  on  a  summons  of  declarator  brought  to  have  it  found  and  declared  that 
certain  testamentary  writings  of  John  Morgan  contain  a  valid  legacy  and  bequest  of  the  whole 
of  the  residue  of  his  moveable  means  and  estate,  after  paying  legacies,  debts,  and  charges  of 
administration,  or  at  least  of  so  much  thereof  as  may  be  necessary  for  the  purpose  of  erecting 
and  establishing  in  the  town  of  Dundee  an  hospital  to  accommodate  100  boys,  and  that  the  same 
are  valid  and  effectual  as  testamentary  deeds  of  the  deceased  to  that  effect. 

The  validity  of  these  writings  as  testamentary  instruments  was  contested  by  the  next  of  kin  of 
John  Morgan,  and  by  their  pleas  they  contend,  that  "the  writing  of  6th  September  1846,  not 
being  holograph  of  John  Morgan,  and  not  being  tested,  is  wholly  invalid  ;  and  the  writings  of 
loth  and  20th  October  1842  are  not  valid  or  effectual  as  testamentary  instruments  affecting  his 
succession :  '*  That  **  the  writings  libelled  do  not  constitute  or  contain  an  effectual  legacy  or 
bequest ;  and,  at  all  events,  they  do  not  constitute  or  contain  the  alleged  legacy  or  bequest  of 
the  whole  or  of  any  part  of  Mr.  Morgan's  funds  for  the  erection  and  establishment  of  an  hospital  in 
the  town  of  Dundee,  and  none  for  the  erection  and  establishment  there  of  an  hospital  to  accommo- 
date 100  boys : "  And  then,  in  the  fourth  plea  in  law,  they  say,  "  the  alleged  legacy  or  bequest 
is  void  from  uncertainty.*' 

The  Lord  Ordinary  sustained  the  second  and  third  pleas  in  law  for  the  defenders.  He  con- 
sidered that  these  second  and  third  pleas  were  confined  to  the  question  of  the  validity  of  the 
writings  as  testamentary  instruments  ;  and  coming  to  the  conclusion,  that  they  could  not  be  sup- 
ported as  valid  testamentary  writings,  he  considered  it  "  unnecessary  to  enter  into  the  consider- 
ation of  the  objection  to  the  effectiveness  of  these  writings  on  the  ground  of  uncertainty.'*  He 
accordingly  limited  his  ground  of  judgment  to  sustaining  the  second  and  third  pleas  of  the 
defenders,  as  being  sufficient,  in  his  opinion,  for  the  disposal  of  the  case. 

The  Judges  of  the  Inner  House  of  the  Court  of  Session  adopted  the  same  course  ;  and 
expressing  their  opinion,  that  the  writings  were  not  valid  as  testamentary  instruments,  they 
entered  into  no  question  as  to  the  construction  of  the  alleged  legacy  or  bequest. 

Of  course,  if  your  Lordships  should  be  of  opinion  with  the  Lord  Ordiilary  and  the  Court  of 
Session,  that  the  writings  are  invalid  as  testamentary  instruments,  it  will  be  unnecessary  to  enter 
further  into  the  case ;  but  if  you  should  think,  that  they  are  both  probative  and  testamentary,  then 
it  will  be  necessary  to  consider,  whether  they  constitute  or  contain  an  effectual  legacy  or  bequest 
for  the  establishment  of  an  hospital  in  the  town  of  Dundee,  upon  the  third  plea  in  law  of  the 
defenders. 

The  circumstances  under  which  the  questions  arose  are  few  and  simple.  John  Morgan,  the 
alleged  testator,  died  in  Edinburgh  on  the  25th  August  1850,  unmarried  and  possessed  of  a  con- 
siderable fortune.  His  sister,  Agnes  Morgan,  resided  with  him  until  her  death  in  January  1848. 
After  the  death  of  Miss  Morgan  there  were  found  amongst  her  papers  certain  paper  writings, 
consisting  of  a  half  sheet  containing  t^'o  writings  both  holograph  of  John  Morgan^  and  dated 
14th  July  1836,  and  another  paper,  which  was  holograph  of  Miss  Morgan,  but  bearing  the 
signature  of  John  Morgan,  and  having  the  dfite  6th  September  1846  in  his  handwriting.  This 
latter  writing  would  have  been  the  will  of  John  Morgan  if  it  had  been  properly  authenticated  ; 
but  wanting  the  formalities  required  by  law  in  a  will  not  holograph  of  a  testator,  it  has  not  been 
-founded  upon  by  the  appellants,  and  must  be  left  out  of  the  question. 


1858.]  DUNDEE  MAG.  v.  MORRIS.     [Z.  Chelmsford  L,  C]     753 

Upon  the  death  of  Miss  Morgan,  Mr.  Donald  Lindsay  was  appointed  curator  bonisy  and  con- 
tinued to  discharge  the  duties  of  that  office  till  John  Morgan's  death.  Upon  this  event  happen- 
ing, a  search  was  made  amongst  his  papers,  and  the  other  half  of  the  sheet  of  paper,  which  had 
been  in  Miss  Morgan's  repositories,  was  found  amongst  Morgan's  papers.  It  contained  writings 
of  various  dates,  beginning  with  the  18th  of  November  1840,  and  ending  with  the  2Sth  of  August 
1846.  Facsimile  copies  of  these  writings  have  been  printed  with  the  appellant's  case,  and  upon 
the  character  and  effect  of  them  the  question  arises. 

I  think  there  can  be  no  doubt,  that  the  two  half  sheets  which  were  found,  one  with  the  sister's 
papers  and  one  with  John  Morgan's,  formed  one  entire  sheet  at  the  time  when  the  writing  of  the 
loth  October  1842  was  made  :  because  Morgan  writes — "  I  hereby  annul  all  hitherto  written  on 
the  1st  and  2d  and  3d  pages  of  this." 

Of  the  period  when  the  sheet  of  paper  was  divided  there  is  no  evidence ;  nor  when  the 
portions  of  the  writing  of  the  4th  of  January  1836  were  obliterated,  and  it  was  brought  into  the 
state  which  it  now  exhibits.  The  half  sheet  which  was  kept  by  John  Morgan  was  employed  by 
him  from  time  to  time  for  the  purpose  of  writing  down  his  intentions  with  respect  to  his 
property. 

On  the  loth  October  1842,  after  annulling  all  that  he  had  previously  written,  he  expressed  a 
wish  to  establish  in  the  town  of  Dundee  "  an  hospital  strictly  in  size,  the  management  of  the 
interior  of  the  said  hospital  in  every  way  as  Heriot's  Hospital  in  Edinburgh  is  conducted — the 
inhabitants  born  and  educated  in  Dundee  to  have  the  preference  of  the  towns  of  Forfar, 
Arbroath,  and  Montrose,  but  inhabitants  of  any  other  county  or  town  are  excluded."  On  the 
20th  of  October  (ten  days  afterwards)  his  intention  appears  to  have  undergone  a  change,  and  he 
purposes  that  the  structure  of  the  house  should  be  less  than  that  of  Heriot's  Hospital,  and  that 
it  should  contain  100  boys  instead  of  180  boys.  And  at  some  time,  but  when  does  not  appear, 
he  struck  out  from  the  writing  of  the  loth  October  1842,  the  words  "  hospital  strictly  in  size,  the 
management  of  interior  of  said  hospital  every  way  as  Heriot's  Hospital  in  Edinburgh  is  con- 
ducted ; "  and  the  words  in  the  writing  of  the  20th  October  1842,  "and  the  structure  of  the  house 
to  be  less  than  that  of  Heriot's  Hospital:"  and  the  writings  in  this  state  were  presented  for 
judicial  consideration. 

It  seems  to  be  conceded  that  the  writings,  if  they  had  remained  in  their  original  condition, 
would  have  been  probative  and  testamentary.  But  it  was  contended,  on  the  part  of  the 
respondents,  that  the  writing  of  the  loth  October  1842  having  been  purposely  and  deliberately 
deleted  in  a  substantial  part,  it  has  become  incapable  of  any  intelligible  meaning  ;  that  to 
restore  the  deleted  expressions  would  be  acting  contrary  to  the  intention  of  the  testator  ;  and  that, 
therefore,  the  writing  of  the  loth  October  1842  is  to  be  read  as  if  the  words  "an  hospital"  had 
never  formed  part  of  it.  And  it  was  further  contended,  that  the  writing  of  the  20th  October 
1842,  even  coupled  with  what  is  left  of  that  of  the  loth  October,  has  no  effect ;  because,  although 
it  implies,  that  Morgan,  by  a  former  writing,  had  expressed  some  wishvrespecting  an  hospital  at 
Dundee,  no  such  former  writing  is  to  be  found,  the  deletion  leaving  the  writing  of  the  loth 
October  1842  a  blank  as  to  the  hospital. 

It  is  unnecessary  for  your  Lordships  to  consider  the  doctrine  of  the  law  of  Scotland  with 
respect  to  erasures,  interlineations,  and  obliterations  generally ;  or  the  passages  from  Stair  and 
from  Erskine,  or  the  case  of  Grant  v.  Shepherd^  6  Bell's  Ap.  153,  which  bear  upon  this  subject, 
and  which  were  cited  in  the  course  of  the  argument,  because  it  is  agreed  on  both  sides,  that  any 
such  alterations  in  substantialibus  in  an  instrument  not  holograph,  but  written  in  manu  aliend^ 
are  fatal  to  it,  on  the  ground  that  they  are  presumed  to  have  been  made  after  its  execution. 

It  was  also  conceded,  that  there  is  a  distinction  with  respect  to  holograph  writings,  that  they 
are  regarded  as  privileged,  and  that  much  of  the  doctrine  as  to  erasures  and  interlineations  is 
inapplicable  to  them ;  and  this  distinction  is  very  well  put  by  Lord  Mackenzie,  in  the  case  of 
Robertson  v.  Ogilvi^s  Trustees y  7  D.  242. 

It  was,  however,  argued  on  the  part  of  the  respondents,  that  the  principle  applicable  to  holo- 
graph writings  is  to  give  effect  to  every  word  and  syllable  which  is  written,  and  that  it  follows 
from  this  principle  that  you  must  give  equal  effect  to  obliterations.  There  is,  however,  an 
obvious  distinction  between  what  is  written  and  what  is  obliterated  ;  that  the  former  must  have 
been  an  intentional  act,  the  latter  may  have  been  accidental.  I  put  the  question  in  the  course 
of  the  argument,  whether  it  was  to  be  assumed,  that  every  deletion  was  deliberately  made,  and 
as  I  understood  the  answer,  it  was  admitted  to  be  a  fact  to  be  ascertained  by  evidence,  which 
appears  to  me  to  be  the  more  reasonable  and  correct  view.  If  the  mere  existence  of  obliteration 
is  not  conclusive,  then,  upon  the  face  of  the  writing  of  the  loth  October  1842,  there  is  strong 
ground  for  presuming,  that  the  deletion  of  the  words  "an  hospital"  was  purely  accidental. 
Whatever  opinion,  however,  may  be  formed  upon  this  question,  seems  to  me  to  be  not  very 
material,  because,  if  your  Lordships  were  to  take  the  two  writings  of  the  loth  October  and  the 
20th  October  together,  and  without  the  deleted  words,  you  would  probably  think,  that  sufficient 
remains  to  indicate,  without  doubt,  the  intention  of  the  testator.  The  bequest  to  be  gathered 
from  the  two  papers,  reading  them  in  the  state  in  which  they  actually  appear,  is  to  establish  in 
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the  town  of  Dundee  an  hospital  to  contain  loo  boys,  the  inhabitants  bom  and  educated  in  the 
town  of  Dundee  to  have  the  preference. 

This  being  the  form  and  nature  of  the  bequest,  the  only  remaining  question  which  arises  is, 
whether,  according  to  the  law  of  Scotland  with  respect  to  charities,  it  is  a  good  and  valid 
bequest  ;  or  whether  (as  the  respondents  contend)  it  is  void  for  uncertainty.  From  the  view  of 
the  case  which  was  taken  by  the  learned  Judges  of  the  Court  of  Session,  they  considered  it 
unnecessary  to  enter  upon  this  question,  and  your  Lordships  are  therefore  deprived  of  the 
advantage  of  their  judgment  upon  it.  This  would  be  the  more  to  be  regretted  if  there  were  a 
principle  applicable  to  the  construction  of  charitable  bequests  which  was  peculiar  to  Scotland. 
But,  after  attending  carefully  to  the  arguments  of  counsel,  and  examining  the  authorities  which 
they  have  adduced,  I  cannot  discover,  that  there  is  any  great  dissimilarity  between  the  law  of 
Scotland  and  the  law  of  England,  with  respect  to  charities.  Of  course,  the  circumstance  of  the 
Mortmain  Act,  9th  George  li.  cap.  36,  not  extending  to  Scotland,  must  produce  a  difference  in 
the  decisions  of  the  Courts  of  the  two  countries,  where  the  bequest  is  affected  by  the  operation 
of  that  act.  In  the  case  of  Hill  v.  Bums^  Lord  Gifford  stated,  that  the  law  of  Scotland  was  more 
liberal  in  the  interpretation  of  bequests  for  charitable  purposes  than  other  bequests,  which  is 
certainly  true  of  the  law  of  England  ;  and  Lord  Lyndhurst,  in  Crichton  v.  Grierson,  3  W.S.  339, 
said  **  that  the  law  of  England  is  more  strict  as  to  charitable  purposes  than  the  law  of  Scotland. "* 
A  case,  however,  was  mentioned  at  the  bar,  of  Ewen  v.  Provost  of  Montrose^  in  4  W.S.  346, 
which  was  decided  in  this  House,  in  which  effect  was  refused  to  a  charitable  bequest  in  Scotland, 
which  would  clearly  have  been  considered  valid  by  the  Courts  of  this  country.  That  was  a  gift 
very  similar  in  terms  to  the  present,  of  a  sum  of  £6000  to  the  magistrates  and  town  council,  and 
the  ministers  or  clergymen  of  Montrose ;  for  the  purpose  of  founding  and  establishing  an 
hospital  in  that  town,  similar  to  Robert  Gordon's  hospital  in  Aberdeen,  for  the  maintenance, 
clothing,  and  education  of  the  youthful  sons  and  grandsons  of  decayed  and  indigent  burgesses  of 
guild,  and  craftsmen  burgesses  of  the  said  town  of  Montrose,  so  that,  to  use  the  language  of  the 
Lord  Ordinary  in  that  case,  "  The  amount  of  the  legacy  to  be  paid  by  the  trustees  was  clear  and 
certain.  The  persons  who  were  to  reap  the  benefit  were  distinctly  specified,  and  the  nature  and 
quality  of  the  maintenance,  clothing,  education,  and  apprentice  fees  which  they  were  to  receive, 
was  fixed  by  reference  to  another  hospital,  to  which  the  new  one  was  in  all  respects  to  be  similar." 
But  the  settler  having  afterwards  given  the  residue  of  his  property,  heritable  and  moveable,  in 
the  same  way,  and  having  directed  the  sum  of  £6000  and  the  residue  to  accumulate  until  the 
principal  sums,  with  accumulated  interest,  should  amount  to  the  sum  of  sterling,  and  then 

be  employed  in  the  erecting  and  maintaining  the  hospital,  and  for  the  maintenance,  clothing,  and 
education  of  boys  of  the  description  above  mentioned.  Lord  Wynford,  who  alone  heard  the 

appeal,  and  advised  the  House,  expressed  his  opinion,  that  in  consequence  of  the  blank  in  the 
amount  to  which  the  sum  was  to  accumulate,  and  also  as  to  the  number  of  the  boys,  the  deed 
was  void,  on  the  ground  that  it  was  too  uncertain  to  be  carried  into  execution.  There  can 
be  little  doubt  that  a  bequest  of  this  character,  in  an  English  will,  would  have  received  a  much 
more  favourable  construction  ;  iind  your  Lordships  will  probably  think,  that  Ewen  v.  the  Provost 
0/  Montrose f  can  only  be  urged  as  an  authority  where  the  circumstances  of  the  case  to  which  it  is 
sought  to  be  applied,  are  precisely  similar  to  the  circumstances  of  that  case. 

Taking  then,  as  our  guide,  the  principle  of  a  benignant  ccHistruction  of  charitable  bequests, 
let  us  see  whether  there  is  to  be  found  in  the  language  of  the  testator  an  intention  manifested 
with  sufficient  certainty,  to  enable  it  to  be  carried  into  effect.  Now,  in  the  first  place,  there  can 
be  no  doubt  that  it  was  the  testator's  general  intention  to  establish  an  hospital  in  the  town  of 
Dundee,  for  100  boys,  the  term  "hospital "  being  a  term  in  common  use  in  Scotland  for  a  school 
or  place  of  education.     So  far,  therefore,  there  is  no  uncertainty. 

But  it  is  said,  on  the  part  of  the  respondents,  that  the  mere  wish  to  establish  an  hospital  for  a 
certain  number  of  boys  is  so  indefinite  and  uncertain,  that  it  is  impossible  to  carry  it  out  without 
the  danger  of  defeating  instead  of  effectuating  the  testator's  intention— that  it  is  at  the  best  but 
the  indication  of  a  mere  floating  desire,  not  of  any  formed  and  settled  determination.  But  the 
expression  of  a  wish  by  a  testator,  that  his  property  should  be  applied  to  a  particular  object, 
amounts  to  a  bequest  for  that  object,  and  the  language  of  this  will  appears  to  convey  with  suffi- 
cient certainty  what  the  testator  desired  should  be  carried  into  effect.  The  mere  words, "  establish 
an  hospital,"  must,  I  think,  be  taken  to  express  an  intention  that  a  building  should  be  provided; 
which  seems  to  have  been  assumed  as  the  meaning  of  the  word  "establish,''  in  the  case  of  the 
Attorney-General  v.  Williams,  2  Cox,  387. 

But  then  it  is  said,  that  there  is  nothing  to  indicate  the  class  of  boys  for  which  the  hospital  was 
to  be  provided,  nor  anything  to  lead  to  any  conclusion  as  to  whether  they  were  to  be  merely 
educated,  or  to  be  also  boarded  and  lodged.  Now,  as  to  the  class  of  boys,  they  were  described 
with  sufficient  precision  by  reference  to  the  inhabitants  bom  and  educated  in  Dundee  and  the 
other  three  towns,  by  which,  I  understand,  not  the  persons  themselves  who  were  residents  and 
who  had  been  born  and  educated  there,  but  the  sons  of  such  persons — z,  qualification  which, 
though  it  might  embrace  inhabitants  of  different  stations  and  degrees  in  society,  is  yet  sufficiently 


1858.]  DUNDEE  MAG.  v.  MORRIS.      [Z.  Cranworth's  opinion]     765 

definite  to  admit  of  a  clear  and  certain  application.N  Nor  can  I  entertain  any  doubt  of  the  inten- 
tion of  the  testator,  that  the  children  should  be  maintained  as  well  as  educated,  because  they 
were  not  to  be  confined  to  the  town  of  Dundee,  but  were  expected  by  him  to  come  from  other  and 
distant  towns,  and  would  require,  therefore,  to  be  lodged  and  fed  in  the  intended  hospital. 
There  may  be  some  doubt  whether  they  were  also  meant  to  be  clothed.  But  any  uncertainty 
as  to  these  minor  details  would  not  have  the  effect  of  defeating  his  main  purpose,  any  more 
than  his  silence  as  to  the  description  and  character  of  the  education  which  was  to  be  provided 
for  them. 

But  it  was  strongly  urged  upon  your  Lordships  in  the  course  of  the  argument,  that  the  testator 
had  not  specified  any  certain  sum,  nor  furnished  any  means  for  rendering  certain  how  much  was 
to  be  applied  to  the  establishment  of  the  hospital.  Upon  this  subject  your  Lordships  were 
pressed  with  the  authority  of  cases  where  bequests  to  charity  were  held  to  be  void,  on  the  g^round 
of  the  amount  of  the  fund  to  be  appropriated  to  answer  the  bequest  not  having  been  specified  by 
the  testator,  and  not  being  ascertainable. 

Such  was  the  case  of  Chapman  v.  Brown,  6  Ves.  404,  which  was  a  bequest  of  the  rest  and 
residue  of  the  estate,  and  the  effects  of  a  testatrix,  "  for  the  purpose  of  building  a  chapel  for  the 
service  of  Almighty  God,**  and  if  any  surplus  should  remain  from  the  purchasing  or  building  the 
same,  she  requested  it  might  go  towards  the  support  of  a  faithful  gospel  minister,  not  to  exceed 
the  sum  of  ;£2o  a  year  ;  and  if  after  that  any  further  surplus  should  remain,  she  desired  that  the 
same  might  be  laid  out  in  such  charitable  uses  as  her  executors  should  think  proper.'*  The 
bequest  for  purchasing  the  chapel  was  held  to  be  void,  as  being  within  the  Statute  of  Mortmain. 
Then  it  was  contended,  that  the  bequest  of  the  residue,  being  dependent  upon  the  former,  must 
likewise  fail.  But  the  Master  of  the  Rolls,  Sir  William  Grant,  said,  that,  standing  by  itself,  a 
bequest  of  a  residue  to  be  employed  in  such  charitable  purposes  as  the  executors  shall  think 
proper  is  a  good  bequest.  But  then,  he  held,  that  the  bequest  of  the  residue  was  void,  "  because 
It  was  impossible  to  ascertain  how  much  would  remain  after  taking  out  what  was  required  for 
the  chapel,  the  testatrix  having  given  no  grounds  to  ascertain  what  kind  of  chapel  or  what 
locality."  And  he  added,  *'  If  the  testatrix  had  even  pointed  out  any  particular  place,  that  might 
have  furnished  some  ground  of  inauiry  as  to  what  size  would  have  been  sufficient  for  the 
congregation  to  be  expected  there ;  out  this  is  so  entirely  indefinite,  that  it  is  quite  uncertain 
what  the  residue  would  have  been,  and  therefore  it  is  void  for  that  uncertainty.*' 

This  case  was  followed  by  Sir  Thomas  Plomer  in  the  Attorney-General  v.  Hinxman^m  2  J.  & 
W.  270;  but  in  the  case  of  Mitfordx,  Reynolds,  in  i  Philips  185,  which  was  a  similar  case  of  a 
bequest  of  a  residue,  after  directing  the  executors  to  purchase  and  prepare  for  the  ultimate 
deposit  of  the  testator's  body,  and  for  the  removal  and  deposit  of  the  remains  of  his  parents  and 
sister,  the  mount  that  is  contiguous  to  the  churchyard  of  Chipping-Ongar,  in  Essex,  on  the 
summit  of  which  they  were  to  cause  the  construction  of  a  suitable  and  handsome,  as  well  as 
durable,  monument,  it  was  contended,  on  the  authority  of  the  former  cases,  that  the  bequest  of 
the  residue  was  void,  because  the  sum  to  be  applied  to  construct  the  monument  was  impossible 
to  be  ascertained,  as  the  testator  had  given  no  description  of  the  sort  of  monument  which  he 
desired.  But  the  Lord  Chancellor,  Lord  Lyndhurst,  said,  "the  difficulties  which  existed  in  the 
case  of  Chapman  v.  Brown  have  no  existence,  as  it  appears  to  me,  in  the  present  instance.  The 
place  is  defined,  the  very  spot  is  pointed  ou^  and  the  extent  required  for  the  purchase.  The 
monument  is  to  contain  the  body  of  the  testator  and  the  bodies  of  his  two  parents  and  of  his 
sister.    The  proper  size  of  it,  therefore,  is  easily  ascertained." 

These  observations  of  the  Lord  Chancellor  seem  to  be  closely  applicable  to  this  case.  Here 
the  place  of  the  hospital  is  defined — the  town  of  Dundee.  The  size  also  of  the  hospital  can  be 
easily  ascertained,  as  it  is  to  be  for  a  hundred  boys.  And  there  would  be  no  difficulty,  therefore, 
in  applying  the  testator's  property,  not  to  a  mere  vague  and  indefinite  object,  but  to  one  expressed 
with  sufficient  certainty  to  be  capable  of  being  carried  out.  To  this  object,  it  appears  to  me, 
that  it  was  the  intention  of  the  testator  to  devote  the  whole  of  his  property,  or  such  a  competent 
part  of  it  as  might  be  sufficient  for  the  purpose.  He  having,  then,  intimated  his  wish  to  devote 
his  property  to  the  establishing  an  hospital,  every  subsequent  writing  of  the  testator  upon  the 
same  half  sheet  of  paper  is,  to  a  certain  extent,  a  confirmation  of  the  previous  charitable  bequest. 
It  amounts  to  a  declaration,  that  the  fund  which  he  had  appropriated  to  that  purpose  is  to  be 
subject  to  a  reduction  to  the  amount  of  the  legacies ;  and  the  first  of  them,  afler  those  which 
relate  to  the  hospital,  has  an  express  reference  to  this  appropriation  by  its  commencing  with 
the  wofds,  "  I  further  wish." 

I  am  therefore  of  opinion,  that  the  writings,  being  probative  and  testamentary,  they  contain  a 
good  and  effectual  expression  of  a  wish  to  establish  in  Dundee  an  hospital  to  accommodate  100 
boys;  and  I  must  therefore  recommend  your  Lordships  to  reverse  the  interlocutors  appealed 
from,  and  to  make  a  declaration  in  the  terms  of  the  summons  of  declarator,  and  to  remit  the 
case  to  the  Court  of  Session  to  proceed  in  framing  a  scheme,  upon  which  this  hospital  may  be 
established. 

Lord  Cranworth. — My  Lords,  my  noble  and  learned  friend  has  gone  through  this  case  so 
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clearly  and  so  fully,  that  I  do  not  know  that  I  should  feel  myself  bound  to  do  more  than  to 
express  my  assent  to  the  view  which  he  has  taken  of  this  case.  But,  that  it  may  not  appear  as 
if  a  case  of  such  importance  had  not  been  duly  attended  to,  I  will  add  to  what  he  has  stated  the 
very  clear  and  short  process  of  reasoning  by  which  I  have  arrived  at  the  same  result. 

There  are,  in  fact,  two  points  which  have  to  be  decided — first  of  all,  whether  there  is  an>'thiDg 
which  can  be  described  as  a  completed  testamentary  instrument  of  this  testator ;  and,  secondly, 
if  there  is,  then,  whether  the  directions  contained,  if  any,  in  that  instrument,  are  sufficiently 
certain  to  be  capable  of  being  carried  into  effect. 

The  learned  Judges  below  proceeded  evidently,  at  least  the  majority  of  them,  upon  the  ground 
that  these  instruments  were  altogether  of  so  loose  and  uncertain  a  character,  that  they  did  not 
amount  to  anything  like  a  deed  that  could  be  acted  upon  as  expressing  the  ultimate  will  of  the 
testator.  I  observe  the  Lord  Justice  Clerk  says — "  I  confess  my  notion  of  the  whole  case  is, 
that  these  papers  must  be  taken  as  mere  scrolls  or  jottings,  from  which  the  deceased  intended,  at 
some  time  or  another,  to  have  a  settlement  made  up;  but  I  think  there  is  no  valid  or  effectual 
writing  that  the  Court  can  recognize."  And  Lord  Murray  says — "  For  my  part,  I  can  see  nothing 
more  in  these  writings  than  a  variety  of  jottings,  shewing  that  various  ideas  had  been  passing 
through  Mr.  Morgan's  head  about  an  hospital — about  the  number  of  boys  to  be  admitted  into 
it,  and  so  forth.''  That  is,  that  it  did  not  amount  to  any  valid  expression  of  concluded  intention. 
Now,  my  Lords,  if  that  were  a  correct  view  of  the  case,  there  would  be  no  necessity  for  any 
further  investigation ;  and  that  leads  to  the  first  important  consideration,  namely,  whether  that 
view  taken  by  the  learned  Judges  below  was  a  correct  view  of  the  effect  of  the  instruments. 

My  Lords,  I  take  it,  that,  by  the  law  of  Scotland,  this  question  must  be  considered  very  much 
in  the  same  light  as  the  same  question  would  have  had  to  be  considered  twenty  years  ago  in  this 
country.  Whether  an  instrument  is.,  or  is  not,  to  be  considered  as  a  final  declaration  of  the 
intention  of  the  testator,  unless  afterwards  altered,  is  now,  according  to  the  law  of  Scotland,  a 
question  to  be  decided  very  much  in  the  same  way  as  the  question  would  have  had  to  be  decided 
in  this  country  before  the  passing  of  the  Wills  Act  And,  looking  at  these  papers,  what  we  are 
called  upon  to  say  is,  whether  or  not  we  are  satisfied  that  the  testator  intended  them  to  be 
operative,  unless  he  should  afterwards,  by  some  formal  instrument,  express  an  intention  otherwise. 

Now  that  these  instruments  were  intended  to  be  the  final  expression  of  his  intention,  unless 
altered  afterwards,  appears  to  me,  ex  facie  of  the  instruments,  to  be  reasonably  clear,  amounting, 
I  think,  to  demonstration.  I  infer  that  mainly,  though  not  entirely,  from  what  happened  with 
reference  to  the  very  first  of  these  instruments.  I  put  out  of  the  question  those  portions  which 
are  entirely  erased.  Whether  the  portions  erased  are  to  be  regarded  or  not  is  inmiaterial, 
because  he  begins  the  instrument  made  on  the  loth  of  October  by  annulling  all  that  had  been 
hitherto  written.  Therefore,  with  that  we  start  as  with  a  sort  of  tabula  rasa.  The  language  he 
uses  is  thus : — ^^  Edinburgh^  loth  October  1842. — I  hereby  annul  all  hitherto  written  on  the  first, 
second,  and  third  pages  of  this,  and  wish  to  establish  in  the  town  of  Dundee,  in  the  shire  of 
Forfar,  (I  read  it  without  the  erased  words,)  the  inhabitants  bom  and  educated  in  Dundee  to 
have  the  preference  of  the  towns  of  Forfar,  Arbroath,  and  Montrose ;  but  inhabitants  of  any 
other  town  or  county  are  excluded."  Did  he  mean,  that  that  was  something  to  take  effect,  if  he 
did  not  afterwards  alter  it,  or  merely  as  a  memorandum  of  something  that  he  would  afterwards 
do?  It  appears  to  me,  that  that  is  put  beyond  all  reasonable  doubt  by  this  fact, — ^that,  in  the 
second  line,  he  had  originally  written, "  1  hereby  annul  all  hitherto  on  the  first,  second,  and  third 
pages."  He  thought  that  was  not  sufficiently  certain,,  and  therefore  he  inserted  the  word 
"  written "  after  the  word  "  hitherto,"  so  that  it  now  reads,  "  all  hitherto  written  on  the  first, 
second,  or  third  pages/'  But  that  is  not  all — for  he  notices  on  the  side,  with  his  initials  above 
and  below  it,  that  he  had  inserted  the  word  "  written  "  there.  What  could  the  object  of  that  be, 
if  this  was  merely  to  be  what  the  learned  Judges  below  called  ''jottings"  or  "scrolls'*  to  remind 
himself  hereafter  of  what  he  was  to  do  ?  There  was  no  use  in  his  noticing,  in  the  margin,  that 
that  interlineation  had  been  made  with  his  approbation.  It  seems  to  me  to  admit  of  no  other 
construction,  than  that  that  was  written  for  the  purpose  of  shewing  to  those  who  might  have  to 
act  upon  this  instrument  that  the  word  "written''  had  been  inserted  by  him,  although  it  appeared 
in  the  shape  of  an  interlineation. 

That  seems  to  me  so  clearly  to  shew  that  these  were  intended  to  be  final  instruments,  that  I 
do  not  allude  to  a  number  of  indicia  of  some  little  importance,  which  also  appear  to  me  to  point 
to  the  same  conclusion.  I  allude  in  part  to  the  scratching  out  entirely  the  second  paper,  which 
evidently  was  done  after  his  sister  died.  He  had  directed  a  gentleman,  whom  he  named  to  be 
the  judicial  factor,  but  that  was  not  to  take  effect  during  the  life  of  his  sister.  Then  his  sister, 
as  we  know,  having  died  afterwards,  no  doubt  upon  her  death  he  scratched  all  that  out.  It  was 
idle  for  him  to  do  that  as  a  mere  memorandum  for  himself,  because  he,  of  course,  knew  perfectly 
well  that  the  death  of  his  sister  had  made  that  direction  unnecessary. 

An  observation  to  the  same  effect  occurs  on  the  fourth  paper,  but  I  do  not  think  it  necessary 
to  advert  to  it.    Therefore  I  come  clearly  to  the  conclusion  that  these  were  intended  to  be  final 
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instruments,  expressive  of  his  will,  unless  by  some  valid  subsequent  instrument  he  should 
otherwise  express,  or  in  any  manner  qualify  it. 

That  being  so,  the  only  remaining  question  is,  Whether,  upon  the  face  of  this  instrument,  if 
you  call  it  one,  or  these  instruments,  if  you  call  them  several  instruments,  you  can  collect  a 
certain  lawful  intention  as  to  the  mode  in  which  the  property  of  this  testator  was  to  be  disposed 
of.  Now  the  first  argument  of  the  respondents  was,  that  there  was  nothing  to  shew  what  it  was 
that  the  testator  wished  to  establish,  because  the  words  following  the  direction — "to  establish*^ 
— in  the  first  instrument  have  been  struck  out,  so  as  to  leave  it  uncertain  what  it  was  that  was  to 
be  established.  He  expresses  his  wish  "  to  establish  in  the  town  of  Dundee,  in  the  shire  of 
Forfar,  (I  leave  out  the  words  erased,)  the  inhabitants  bom  and  educated  in  Dundee  to  have  the 
preference  of  the  towns  of  Forfar,  Arbroath,  and  Montrose,  but  inhabitants  of  any  other  county 
or  town  are  excluded.'*  Then  on  the  20th  October,  he  adds,  "  I  hereby  wish  only  100  boys  to 
be  admitted  in  the  hospital  at  Dundee.''  No  doubt  we  cannot  shut  our  eyes  to  that,  that,  in 
truth,  the  word  that  had  been  written  had  been  the  word  "hospital ; "  and  there  are  certain  other 
directions  assimilating  this  to  Heriof  s  Hospital. 

I  do  not  think  it  necessary  to  go  into  the  question,  whether  we  are  or  are  not  at  liberty  to  look 
at  the  erased  words.  My  strong  opinion  is,  that  we  should  be  at  liberty,  if  it  were  necessary.  But 
I  give  no  opinion  upon  that  subject,  because,  taking  it  in  the  most  unfavourable  way  for  the 
appellants,  we  certainly  are  at  liberty  to  look  at  the  whole  of  that  which  remains  unerased  in  the 
third  instrument.  And  taking  the  two  together,  it  is  manifest,  that  the  word  that  must  be  supplied 
in  the  first  is  the  word  "  hospital,"  because  he  directs  something  to  be  established  in  Dundee, 
and  the  inhabitants  of  that  town  are  to  have  certain  preferences.  And  then  he  says,  that  he 
wishes  "  only  100  boys  to  be  admitted  in  the  hospital  at  Dundee,  and  to  contain  100  boys  in  place 
of  180  boys."  It  is  perfectly  obvious,  that  if  there  had  been  no  erasure  at  all,  if  it  had  been 
written  originally  without  the  erased  words,  you  must  have  supplied  the  word  "hospital," 
connecting  the  first  instrument  with  the  third,  because  otherwise  there  would  be  no  rational 
meaning  to  be  collected  from  the  instrument. 

Therefore,  I  think  that  this  is  a  valid  expression  of  a  wish,  that  there  should  be  established  at 
Dundee  an  hospital  for  100  boys.  Then  1  need  not  go  over  again  the  principle  of  law  which  my 
noble  and  learned  friend  has  stated  very  clearly.  If  a  testator  expresses  a  wish  for  something 
to  be  done,  which  can  be  done  out  of  his  assets,  it  is,  in  truth,  a  direction  that  it  shall  be  done. 
Whether  it  amounts  to  an  actual  gift  to  some  persons  who  are  trustees  for  doing  it,  or  whether  it 
is  the  expression  of  a  wish  which  is  binding  upon  those  who,  but  for  that  expression,  would  have 
taken  his  property,  is  a  mere  matter  of  unimportance — it  amounts  in  all  respects  to  a  bequest  or 
direction  that  his  assets  shall  be  so  applied. 

Then  what  does  this  testator  direct  to  be  done?  It  is  as  if  he  had  said — "  I  direct  that 
an  hospital  shall  be  established  at  Dundee,  to  contain  100  boys,  and  inhabitants  bom  and 
educated,"  and  so  on,  "  are  to  have  a  certain  preference."  An  hospital  for  boys  certainly  means 
a  school  at  which  boys  are  to  be  instructed.  But  it  evidently  means  something  more  than  that, 
as  has  been  pointed  out  by  my  noble  and  learned  friend.  It  must  be  intended,  that  a  building 
is  to  be  erected  or  procured  in  which  boys  may  be  lodged,  because  boys  are  to  be  there  educated, 
some  of  whom  might  come  from  distant  towns — Forfar,  Arbroath,  and  Montrose.  What  the 
distance  of  the  towns  from  Dundee  is,  I  do  not  know ;  I  am  not  sufficiently  acquainted  with  the 
geography  of  that  part  of  the  country  to  be  able  to  say.  It  is  obvious  that  the  testator  could 
not  mean  that  these  boys  were  to  come  to  Dundee  day  by  day — therefore  they  must  be  lodged 
there ;  and  I  should  come  to  the  same  conclusion  from  the  expression  in  the  third  instrument, 
which  says  that  it  is  to  contain  100  boys.  It  was  obviously,  therefore,  to  be  a  place  in  which  the 
boys  were  to  be  lodged.  But  if  they  were  to  be  lodged,  they  must  be  maintained — children 
cannot  come  to  a  place  and  be  lodged  without  being  maintained.  Therefore  it  appears  to  me  that 
this  is  a  direction,  that  an  eleemosynary  establishment  should  be  made  at  Dundee  for  the  educa- 
tion and  maintenance  of  100  boys,  with  a  certain  preference  for  the  children  of  inhabitants  bom 
and  educated  in  Dundee  over  those  other  towns ;  and  if  there  should  not  be  enough  from  any  of 
those  towns,  then  to  that  extent  the  charity  would  fail. 

Now  is  this  a  sufiiciently  definite  direction  to  be  carried  into  effect?  I  think  it  is.  I  do  not 
say  that  I  have  not  had  doubts  in  my  mind  in  the  course  of  the  argument,  but  I  think  we  collect 
this — We  collect  the  place  where  the  hospital  is  to  be  erected.  We  collect  the  object  of  it— an 
education,  coupled  with  maintenance  during  the  time  of  education.  And  the  class  of  persons — 
that  is  to  a  certain  extent  no  doubt  vague,  but  it  must  be  a  class  from  those  three  or  four  pro- 
vincial towns,  who  would  be  reasonably  supposed  to  seek  the  benefits  of  a  gratuitous  education. 
I  think  that  is  sufficiently  certain.  There  has  always  been  a  latitude  allowed  to  charitable 
bequests,  that,  when  the  general  intention  is  pretty  clearly  indicated,  the  Court  will  find  the 
means  of.  carrying  it  in  its  details  into  operation. 

Then  that  being  so,  it  is  to  be  established.  What  does  that  mean  ?  It  is  clear  that  it  means, 
that  not  only  the  building  is  to  be  founded,  and  the  children  are  to  come  there,  but  that  there 
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must  be  sufficient  masters  and  instructors  provided,  and  others  to  take  care  of  the  place,  sufficieni 
for  the  wants  of  that  class  of  persons  who  would  be  likely  to  take  the  benefit  of  such  an  institution. 
That  being  so,  the  object  is  defined.  And  although  the  sum  that  is  to  be  devoted  to  it  is  not 
mentioned,  I  think  the  Court  must  find  out  what  the  proper  sum  is,  by  seeing  what  it  would  cost 
to  establish  such  an  institution,  with  a  reasonable  remuneration  to  the  instructors,  and  sufficient 
means  for  keeping  it  in  operation ;  that  is  the  sum  which  the  testator  means  to  be  devoted  to  it 
If  that  sum  exhausts  the  whole  of  his  assets,  then  I  do  not  say  that  that  would  exclude  the 
entire  of  the  other  legatees ;  it  will  then  come  in  as  a  legacy  with  the  other  legacies.  If  it  does 
not  exhaust  the  whole,  then  the  surplus  is  undisposed  of.  But  it  appears  to  me  that  you  have 
now  elements  of  certainty  sufficient  to  enable  this  intention  to  be  carried  into  effect ;  and,  there- 
fore, that  the  interlocutors  which  treat  this  either  as  impossible  to  be  carried  into  effect,  or  as 
never  having  been  indicated  by  reason  of  the  want  of  any  definite  and  decided  declaration  of 
the  testator's  intention,  are  wrong.  Consequently,  those  interlocutors  must  be  reversed,  as  has 
been  suggested  by  my  noble  and  learned  friend ;  the  case  must  be  remitted  to  the  Court  of 
Session  with  a  declaration  that  this  is  a  valid  bequest  for  this  object ;  and  I  think  we  are  not  in 
a  condition  to  do  more  than  so  to  remit  the  case,  because  what  the  state  of  the  assets  may  be,  or 
what  may  be  the  amount  that  may  be  necessary  for  this  object,  are  matters  as  to  which  we  are 
uninformed;  but  I  think  that,  with  this  declaration,  the  Court  below  can  have  no  difficulty  in 
carrying  the  testator's  intention  into  operation. 

I  cannot  say  that  I  am  very  well  satisfied  with  the  conclusion  to  which  we  have  arrived  as  to 
the  result.  I  do  not  know  whether  the  respondents  are  near  relatives  to  the  testator,  but  I  am 
afraid  that  they  will  be  in  a  gteat  measure  deprived  of  something  that  perhaps  they  have  looked 
to.  I  hope,  however,  that  this  will  be  a  very  laudable  and  useful  institution.  At  all  events,  that 
is  a  matter  with  which  your  Lordships,  in  your  judicial  capacity,  have  nothing  to  do.  We  have 
only  to  declare,  and  I  have  no  hesitation  in  concurring  with  my  noble  and  learned  friend,  in 
declaring,  that  this  is  a  valid  and  final  declaration  of  the  testator's  intention,  that  an  establishment, 
such  as  is  here  indicated,  should  be  made.  And,  consequently,  with  that  declaration,  the  case 
must  be  remitted  to  the  Court  of  Session. 

Lord  Wensi.eydale. — My  Lords,  the  question  in  this  appeal,  which  was  argued  most  ably  on 
both  sides  a  few  days  ago,  is,  whether  certain  papers  signed  by  the  alleged  testator,  John  Morgan, 
one  dated  loth  October  1842,  the  other  20th  October,  were  testamentary,  and  constituted  a  valid 
disposition  of  the  whole  or  part  of  the  property  of  the  deceased.  There  appears  to  be  no  question 
as  to  the  third  paper,  that  of  the  6th  September  1846,  which,  as  all  the  Judges  properly  held,  is 
clearly  improbative.  It  is  equally  clear  that  the  prior  papers  were  annulled  by  that  of  the  loth 
October  1842. 

That  these  two  above  mentioned  papers  were  testamentary,  in  the  sense  that  they  were  meant 
to  operate  only  after  death,  was  not  disputed  on  either  side  on  the  argument  at  your  Lordship's 
bar.     Of  that  there  can  be  no  doubt. 

On  the  argument  in  the  Court  of  Session,  it  seems  to  have  been  thought  by  some  of  the 
learned  Judges,  that  these  papers  expressed  no  completed  intention  on  the  part  of  the  deceased, 
but  were  merely  scrawls  or  jottings,  deliberative  and  not  final,  and  so,  in  that  sense,  not  testa- 
mentary. But  that  objection  to  giving  effect  to  these  papers  was  not  urged  on  the  part  of  the 
respondents  at  the  bar ;  indeed,  it  could  not  be,  for  the  papers  bore  the  formal  signature  of  a 
final  purpose.  Both  these  papers  are  holograph  written  every  part  and  signed  by  the  testator; 
and  though  they  are  in  part  deleted,  it  is  not  disputed  that  all  that  remains  is  probative. 

But  then,  it  is  insisted  on  the  part  of  the  respondents,  that  the  bequest  contained  in  these  two 
papers,  as  they  now  stand,  is  so  uncertain  that  it  cannot  be  carried  into  effect ;  that  it  is  not  a 
valid  or  effectual  disposition  as  affecting  the  succession,  and  is  therefore  void  ;  and  this  is  the 
main  argument  on  the  part  of  the  respondents.  The  uncertainty  is  said  to  be  in  the  subject  of 
the  bequest,  it  being  impossible  to  say  how  much  was  thereby  bequeathed. 
«  On  the  part  of  the  appellants,  it  is  contended,  that  there  is  no  such  uncertainty  as  to  invalidate 
the  bequest.  First,  because  the  whole  estate  of  the  testator  was  intended  to  be  bequeathed  for 
the  purpose  therein  mentioned.  Secondly,  because  so  much,  at  least,  as  would  be  sufficient  to 
build  and  establish  an  hospital  for  certain  purposes  was  bequeathed,  and  that  amount  was  capable 
of  being  ascertained  with  reasonable  certainty,  and  therefore  the  bequest  was  valid. 

As  to  the  first  alleged  ground  for  holding  the  bequest  not  to  be  void,  I  may  say,  that  there  is 
little  doubt,  that  the  deceased  intended  by  the  two  testamentary  papers  to  dispose  of  the  whole  of 
his  property  after  the  death  of  his  sister  for  the  purpose  of  establishing  an  hospital,  inasmuch  as 
he  revoked  his  previous  bequests  apparently  extending  to  all  his  property,  and  directed  one  to 
be  made  which  would  cost  probably  and  certainly,  if  made  in  imitation  of  Heriot's  Hospital,  his 
whole  fortune.  But  the  question  is,  as  in  all  cases  of  the  construction  of  written  instnimentSj 
not  what  he  intended  to  do,  but  what  is  the  meaning  of  that  which  he  has  actually  written,  and 
suffered  to  remain  unobliterated  ?  It  is  in  this  sense  only,  that  we  can  inquire  what  his  intention 
was,  and  I  think  that  there  are  no  words  to  convey  the  whole  of  his  estate.  What  is  bequeathed 
is,  in  substance,  what  shall  be  sufficient  to  accomplish  the  objects  stated  in  the  testamentary 
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papers,  after  the  parts  obliterated  are  left  out ;  and  the  question  is,  whether  there  is  a  reasonable 
degree  of  certainty  in  the  description  so  as  to  enable  the  Court  to  decide,  how  much  money  is 
to  be  applied  in  the  absence  of  any  provision  giving  the  executor  or  judicial  factor  or  any  other 
person  a  discretion  in  the  subject,  for  that  would  have  cured  the  uncertainty. 

I  have  had  very  considerable  doubts,  while  making  up  my  mind  on  this  question.  It  depends 
wholly  on  the  meaning  of  the  words  undeleted  by  him.  Whatever  has  been  purposely  deleted 
is  undoubtedly  deprived  of  all  testamentary  effect ;  and  it  is  the  opinion  of  some  of  the  Judges 
of  the  Second  Division — ^the  Lord  Justice  Clerk,  Lords  Wood  and  Cowan— that  the  deletion  of 
the  word  "hospital,''  in  the  first  instrument  of  loth  October  1 842,  destroys  the  effect  of  that 
instrument  altogether,  for  it  leaves  it  quite  uncertain  what  the  building  or  institution  to  be  estab- 
lished was,  and  that  the  testamentary  instrument  of  the  20th  October  did  not  supply  the  defect. 
It  seems  by  no  means  improbable,  on  inspecting  the  instrument  of  the  ipth  October,  that  the 
word  "  hospital "  was  obliterated  by  mistake.  The  perpendicular  line  seems  to  have  gone  further 
than  the  writer  intended,  and  he  has  rubbed  out  the  end  of  it ;  and  it  seems  very  likely,  that  a 
similar  mistake  has  been  made  at  the  conmiencement  of  the  horizontal  line,  including  the  word 
"  hospital."  We  do  not  know  the  time  the  deletions  took  place.  If  before  he  signed  the  paper, 
or  on  or  after  the  loth  October,  and  before  the  20th  October,  he  had  determined  that  no  hospital 
should  be  established,  one  would  think  he  would  not  have  signed,  or  if  already  signed,  he  would 
have  cancelled  the  instrument  altogether,  as  he  has  done  in  the  case  of  other  instruments  of  the 
same  date,  for  the  provisions  as  to  the  establishment  and  the  selection  of  objects  depended 
entirely  upon  the  erection  of  an  hospital,  and  were  perfectly  useless  if  he  had  determined  there 
should  not  be  any  hospital  at  all.  These  provisions  he  has  left  standing.  The  deletion  of  the 
word  "hospital"  was  therefore  very  probably  a  mistake.  If  the  alterations  were  made  after 
the  20th  October,  it  is  singular  that  he  should  purposely  have  obliterated  the  word  "hospital" 
in  the  first  instrument — that  of  October  loth  ;  and  retained  it  in  the  second — that  of  20th 
October.  I  am  inclined,  therefore,  to  come  to  the  conclusion,  that  this  word  was  not  puiposely, 
but  accidentally  deleted,  and  therefore  is  still  to  be  read  as  part  of  the  will. 

Be  this  as  it  may,  it  seems  to  me  that  the  introduction  of  the  words  "  the  hospital'*  into  the 
instrument  of  20th  October,  written  on  the  same  sheet,  supplies  the  defect ;  and  reading  together 
the  two  instruments,  the  will  of  the  deceased  is  abundantly  clear  that  there  should  be  established 
an  "  hospital "  in  Dundee  for  boys,  the  inhabitants  of  Dundee  to  have  a  preference  over  those  of 
Forfar,  Arbroath,  and  Montrose  ;  and  that  the  hospital  was  to  contain  100  boys.  The  word 
"  hospital,"  according  to  the  meaning  of  the  word,  (I  believe  in  Scotland  it  has  rather  a  mongrel 
meaning,)  as  given  by  Johnson,  Webster,  and  Richardson,  means  a  building  for  the  reception  of 
the  sick  and  others  who  are  poor.  Poverty  seems  to  be  one  of  the  conditions  in  the  general 
understanding  of  the  word.  It  is  quite  clear  that  this  institution  was  not  to  be  an  hospital  for 
the  sick,  for  it  is  not  stated  to  be  for  sick  boys.  If  the  boys  were  to  be  received  there,  it  must 
be  intended  that  they  were  to  be  instructed.  It  was  not  the  mere  instruction  of  boys,  for  (as 
both  my  noble  and  learned  friends  have  observed)  boys  from  distant  places — Forfar,  Arbroath, 
and  Montrose — were  to  be  received,  who  must  necessarily  be  boarded  and  lodged.  From  the  use 
of  the  word  "  hospital,"  which  is  certainly  connected  with  the  relief  in  some  way  of  the  poor,  it 
may  be  collected  that  they  were  to  be  supplied  with  necessaries,  clothing  included.  And  finally, 
as  this  bequest  was  for  the  establishment  of  the  hospital,  there  must  not  only  be  buildings  but 
endowments. 

I  doubt  whether  any  further  effect  can  be  given  to  what  the  testator  has  written  and  suffered 
to  remain  undeleted,  by  referring  to  the  part  deleted.  Unquestionably  that  part  cannot  be 
referred  to  as  having  any  testamentary  operation  ;  but,  on  the  other  hand,  it  is  equally  certain, 
that  it  may  be  used  to  shew  what  the  testator  knew  when  he  wrote  it,  and  also  what  was  his 
will  at  the  time,  though  he  has  since  revoked  it.  He  knew  then  that  there  was  an  hospital 
called  Heriot's  Hospital,  and  he  once  intended  that  his  hospital  should  be  of  the  same 
size,  and  have  its  internal  management  exactly  like  it ;  but  he  altered  that  intention  as  to 
the  capacity  of  it,  and  this  explains  why  he  directed  100  boys  to  be  received  instead  of  180^ 
which  Heriot's  Hospital  contained ;  and  it  is  highly  probable  that  his  intention  was,  that  his 
hospital  should  be  like  Heriot's  in  other  respects,  not  the  same  size,  nor  necessarily  a  less  structure, 
but  to  include  100  boys  only.  But  the  true  question  is,  What  is  the  meaning  of  what  he  has 
actually  written,  and  suffered  to  remain  undeleted  ?  and  I  cannot  come  to  the  conclusion  that  he 
has  written  and  left  unaltered  any  more  than  that  it  should  be  an  hospital  established  and 
endowed  for  the  education  and  maintenance  of  100  boys.  The  similarity  to  Heriot's  Hospital 
in  every  respect  he  no  longer  directed,  and  he  has  not  stated  in  what  way  it  was  to  resemble  it. 
Therefore  the  question  is.  Whether,  so  reading  it,  there  is  sufficient  certainty  in  the  bequest  to 
make  the  legacy  valid,  and  to  ascertain  the  sum  to  be  taken  out  of  the  succession.  And  the 
objection  applies  equally,  as  it  seems  to  me,  whether  the  object  is  charitable  or  not ;  ft  is  the 
uncertainty  of  the  subject  or  quantum  of  the  legacy  which  constitutes  the  objection  ;  and  if  the 
objection  is  well  founded,  it  is  not  removed  by  the  consideration,  that  the  legacy  is  charitable. 
When  the  certainty  of  the  sum  is  ascertained,  as  the  bequest  is  charitable,  the  particular  mode 
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of  applying  it  must  be  detennined  on  the  principle  which  regulates  the  Court  in  the  case  of 
charitable  bequests. 

Many  cases  were  cited  of  decisions  of  the  English  and  Scotch  Courts,  of  legacies  void  on  this 
ground  ;  and  I  believe  the  law  on  this  subject  in  both  countries,  as  to  legacies  to  individuals,  is 
identical,  and  it  is  so  admitted  by  the  respondents. 

Where  the  subject  is  an  indefinite  quantity  of  an  article  or  money,  without  any  means  of 
ascertaining  it,  the  gift  is  void.  Thus,  in  Peck  v.  Halsey,  2  P.  Wms.  387,  it  was  held,  that  the 
devise  of  some  of  the  best  of  my  linen  was  uncertain.  The  Master  of  the  Rolls,  Sir  J.  Jekyll, 
said,  ''  The  best  of  my  linen  is  uncertain  ;  some  of  the  best  of  my  linen  is  more  uncertain  still. 
If  it  were  such  or  so  much  of  my  best  linen  as  the  legatees  should  choose,  or  as  my  executors 
should  choose  for  them,  this  would  be  good,  and  by  the  choice  of  the  legatees  or  executors  is 
reducible  to  a  certainty  ;  but  in  this  case,  it  is  merely  void  for  the  uncertainty."  So  of  a  bequest 
of  a  "handsome"  gratuity  to  his  executors — Jubber  v,  Jubber^  9  Sim.  503,  before  the  V.  C. 
Shadwell,  for  there  is  no  criterion  for  ascertaining  what  the  amount  of  the  gratuity  should  be. 

But  if  the  will  furnishes  a  sufficient  ground  to  estimate  the  amount  bequeathed,  the  legacy  is 
valid.  Thus,  if  it  is  to  be  a  compensation  for  services  or  trouble,  though  the  sum  is  undefined,  the 
service  or  trouble  affords  a  criterion,  and  the  bequest  is  good — ^as  in  Jackson  v.  Hamilton^  3  Jon.  & 
Lat.  702,  where  the  testator  directed  that  the  trustees  should  receive  a  reasonable  sum  of  money 
to  remunerate  them  for  their  trouble  in  carrying  into  effect  the  trusts  of  the  will,  and  the  amount 
was  referred  to  the  Master.  So,  in  the  case  oi  Broad  w,  Bevan^  i  Russ.  511,  a  bequest  of  £,^  per 
annum  to  his  daughter  Ann,  with  an  order  and  direction  to  his  son  Joseph,  to  whom  he  left  the 
residue  of  his  estate,  real  and  personal,  and  whom  he  made  sole  executor,  to  take  care  of  and 
provide  for  his  daughter  during  life.  The  Master  of  the  Rolls,  Sir  T.  Plomer,  held,  that  this 
expression  of  his  desire  gave  her  a  right  to  a  provision,  and  he  left  the  amount  to  be  settled  by 
the  Master.  From  the  observation  of  Lord  Gifford  on  this  case  in  Abraham  v.  Alman^  i  Russ. 
516,  it  seems  doubtful,  whether  his  Lordship  approved  of  this  case,  though  he  distinguished  it 
from  that  under  his  consideration.  In  the  case  of  Folly  v.  Parry y  5  Simon,  138,  a  direction  to 
the  devisee  for  life,  of  his  estates,  and  to  another  to  superintend  and  take  care  of  the  education 
of  a  person  named,  so  as  to  fit  him  for  any  respectable  profession  or  employment,  was  held  to 
entitle  that  person  fo  be  educated  and  maintained,  and  the  amount  was  left  to  be  ascertained  by 
the  Master.  The  case  of  Kilvington  v.  Gray^  10  Simon,  293,  was  a  similar  case.  It  is  difficult 
to  say,  that  this  direction  is  not  as  uncertain  as  the  one  now  under  consideration. 

The  case  of  Ewen  v.  Magistrates  of  Montrose^  4  W.  S.  346,  decided  by  the  House  of  Lords,  on 
appeal  from  the  Court  of  Session,  was  relied  upon  on  the  part  of  the  respondents.  In  that  case 
the  sum  bequeathed  was  certain,  viz.,  ;^6ooo,  and  the  Court  of  Session  sustained  the  bequest. 
Your  Lordships,  following  the  advice  of  Lord  Wynford,  reversed  the  decision  of  the  Court  of 
Session,  because  the  legacy  was  not  to  be  applied  to  the  object — the  establishment  of  an  hospital 

at  Montrose — until  the  sum  amounted  to  £ ;  and  it  was  thought,  that  as  the  sum  was 

intended  to  be  fixed  by  the  testator,  but  never  was  fixed,  the  bequest  was  altogether  uncertain 
and  void.  It  seems  to  have  been  considered  as  a  condition  meant  to  be  imposed  by  the  testator 
before  the  legacy  was  to  operate,  that  the  sum  was  to  be  fixed,  and  the  sum  was  never  fixed.  It 
is  enough  to  say,  that  there  is  no  such  condition  in  this  case,  nor  are  we  to  say  whether  that 
decision  was  right  or  wrong. 

Upon  the  whole,  I  have,  after  much  consideration  of  this  case,  arrived  at  the  conclusion,  that, 
without  reference  to  Heriot's  Hospital  above  noticed,  the  will  furnishes  a  sufficient  means  of 
ascertaining  the  amount  of  the  legacy.  It  is  such  a  sum  as  will  be  reasonably  sufficient  to  build 
or  buy  a  building,  and  establish  an  hospital,  built  in  the  common  and  ordinary  manner  of  such 
buildings  for  the  maintenance  and  education  of  100  boys,  for  the  usual  period  that  they  are 
generally  kept  at  schools,  and  with  a  reasonable  provision  for  officers.  The  interlocutors,  there- 
fore, must  be  reversed,  and  it  must  be  referred  to  the  Court  of  Session  to  ascertain  the  amount 
necessary  for  carrying  the  charitable  objects  into  effect ;  and  having  ascertained  that  amount, 
then  they  will  know  how  to  deal  with  the  residue  if  there  is  one,  if  it  should  turn  out  that  the 
sum  so  ascertained  will  absorb  nearly  the  whole  of  the  succession,  so  as  not  to  leave  sufficient  to 
answer  the  pecuniary  legacies.  The  Court  must  give  the  proper  directions  as  to  the  abatement 
of  all  the  legacies ;  or  if  there  is  a  surplus,  then  that  will  go  to  the  next  of  kin.  But  it  is  necessary 
that  the  Court  should  first  ascertain  the  amount  that  is  proper  to  carry  into  effect  that  which  we 
consider  to  be  the  clearly  indicated  intention  of  the  testator. 

Lord  Chancellor. — The  interlocutors  will  be  reversed,  and  the  case  must  be  remitted  to 
the  Court  of  Session,  with  a  declaration,  that  the  testamentary  writings  in  question  contain  a 
valid  legacy  and  bequest  of  so  much  of  the  personal  estate  of  the  testator  as  is  necessary  to  found 
an  hospital  in  the  town  of  Dundee,  to  accommodate  100  boys.  It  may  be  necessary  also  to 
declare',  that  an  inquiry  should  be  instituted  as  to  the  amount  of  the  estate  of  John  Morgan, 
necessary  for  erecting  and  establishing  in  the  town  of  Dundee  an  hospital  to  accommodate  100 
boys,  in  fulfilment  of  the  testamentary  bequest  and  intention  of  the  said  John  Morgan  ;  and 
also,  that  a  scheme  for  the  application  and  disposal  of  the  fund  should  be  framed  by  the 
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authority  of  the  Court  of  Session.    And  with  these  declarations  the  case  must  be  remitted  to  the 
Court  of  Session. 

Mr.  Anderson. — Perhaps  your  Lordships  will  be  good  enough  to  allow  us  to  see  the  draft  of 
the  judgment.  It  would  be  desirable  that  the  declaration  should  be  expressed  very  accurately, 
with  the  view  of  framing  a  scheme  for  carrying  out  the  charitable  bequests.  And  if  the  clerk  of 
the  parliament  will  issue  the  draft,  both  parties  will  see  it. 

Lord  Chancellor. — Yes. 

Mr.  Anderson. — I  understand  that  the  Court  below  ordered  the  appellants  to  pay  the  costs. 
We  shall,  of  course,  get  back  those  costs  from  the  respondents. 

Lord  Advocate. — I  submit  to  your  Lordships  that  the  respondents  ought  to  be  allowed  their 
costs  of  the  appeal  out  of  the  estate. 

Lord  Chancellor. — I  think  the  respondents  ought  to  have  their  costs.  I  do  not  see  any 
reason  why  they  should  not  have  them. 

Mr.  Anderson. — I  submit  that  the  best  way  will  be  for  your  Lordships  to  deal  with  the  costs, 
and  to  allow  both  parties  to  have  costs  out  of  the  estate. 

Lord  Cranworth. — This  is  a  case  in  which  I  think  the  testator  is  evidently  the  person,  who 
has  caused  all  these  costs. 

Mr.  Anderson. — That  rule  applies  as  much  to  Scotch  cases  as  to  English.  The  question  was 
before  your  Lordships  two  Sessions  ago,  when  all  the  authorities  were  considered,  and  yoiur 
Lordships  were  of  opinion  that  that  principle  should  be  applied. 

Lord  Cranworth. — Certainly,  that  is  a  rational  principle.  If  the  testator  leaves  an  instru- 
ment so  loosely  worded  that  the  learned  Judges  below  came  to  the  opinion  (though  we  do  not 
concur  with  them  in  it)  that  it  was  not  intended  to  express  his  final  intention,  it  is  quite  reasonable 
that  his  estate  should  pay  all  the  costs  of  the  litigation. 

Lord  Chancellor. — Yes,  1  think  that  is  very  reasonable. 

Mr.  Anderson. — Then  both  parties  will  have  their  costs  out  of  the  estate,  and  our  costs  will 
be  repaid. 

Lord  Chancellor. — How  were  the  costs  below  given  ? 
'     Mr.  Anderson. — They  were  given  against  the  pursuers. 

Lord  Advocate. — It  is  not  very  difficult  to  explain  that,  because  of  the  manner  in  which  the 
appellants  have  dealt  with  this  case  throughout.  The  estate  was  thrown  into  Court  a  great 
many  years  ago.  The  present  appellants  were  called  upon  to  come  forward  and  claim.  They 
did  not  do  so ;  they  allowed  a  very  serious  litigation  to  go  on  between  the  parties  claiming 
respectively,  as  next  of  kin,  and  after  all  that  litigation  had  occurred,  they  came  forward  at  the 
eleventh  hour. 

Mr.  Anderson. — If  it  were  at  all  material,  I  could  give  an  answer  to  that  statement. 

Lord  Chancellor. — I  think  they  ought  to  have  their  costs  back  again. 

Lord  Advocate. — I  do  not  object  to  that  course. 

Mr.  Anderson. —  It  will  be  necessary,  in  point  of  form,  to  ask  for  a  reservation  to  the  Court 
below  to  deal  with  all  the  costs  below  prior  to  the  appeal,  because  there  is  a  question,  whether, 
unless  there  be  such  a  reservation,  the  Court  have  any  power  to  deal  with  the  costs  prior  to  the 
appeal. 

Lord  Chancellor. — With  respect  to  the  costs,  we  think  that  the  costs  here  ought  to  be  dealt 
with  in  this  way,  that  each  party  should  have  his  costs  here  out  of  the  estate.  But  with  regard 
to  the  costs  below,  we  think  that  they  ought  to  be  dealt  with  by  the  Court  of  Session. 

Mr.  Anderson. — Except  to  repay  the  costs  that  we  have  already  paid.  We  are  to  have  those 
back. 

Lord  Chancellor. — Yes,  you  are  to  have  those  back. 

The  order  of  the  House  was  afterwards  settled  as  follows  : — "  It  is  ordered  and  adjudged,  by 
the  Lords  spiritual  and  temporal,  in  parliament  assembled,  that  the  said  interlocutors,  complained 
of  in  the  said  appeal,  be,  and  the  same  are  hereby  reversed  :  And  it  is  further  ordered,  that  the 
said  respondents  do  repay  to  the  said  appellants  the  expenses  to  which  the  said  respondents 
were  found  entitled  by  the  said  interlocutors  appealed  from,  if  they  shall  have  been  paid  by  the 
said  appellants  :  And  it  is  further  ordered,  that  the  costs  in  respect  of  this  appeal,  incurred  by 
the  said  appellants,  and  by  such  of  the  respondents  as  have  answered  the  appeal,  be  paid  out  of 
the  estate,  the  subject  of  this  appeal,  the  amount  of  such  costs  to  be  certified  by  the  clerk  of  the 
parliaments  :  And  it  is  declared,  that  the  testamentary  writings  left  by  the  deceased  John 
Morgan,  and  in  the  condescendence  annexed  to  the  summons  mentioned,  contain  a  valid  legacy 
and  bequest  of  so  much  of  the  personal  estate  of  the  said  testator  John  Morgan  as  is  necessary 
to  found  an  hospital  in  the  town  of  Dundee  to  accommodate  100  boys  :  And  it  is  further  ordered, 
that  the  Court  of  Session  do  make  such  interlocutors  and  orders,  and  give  such  directions,  as 
shall  be  necessary  for  the  purposes  following,  (that  is  to  say,)  for  framing  a  scheme  for  establish- 
ing in  the  town  of  Dundee  an  hospital  to  contain  100  boys,  and  lodging,  maintaining,  and 
educating  them  therein,  in  fulfilment  of  the  testamentary  bequest  and  intention  of  the  said 
testator,  and  for  inquiring  into  and  ascertaining  the  amount  of  the  estate  of  the  said  testator 
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necessary  for  carrying  into  effect  such  scheme,  and  for  applying  the  same  accordingly  ;  and  also 
for  adjudicating  upon  the  expenses  incurred  in  the  Court  below :  And  it  is  also  further  ordered, 
that  the  cause  be,  and  is  hereby,  remitted  back  to  the  Court  of  Session  in  Scotland,  to  do  and 
proceed  further  therein  as  shall  be  just  and  consistent  with  this  declaration,  and  these  directions 
and  this  judgment.*' 

Lord  Ordinary^  Handyside.  —Act  Patton,  Thorns;  John  Rogers,  S.S  C.  Agent^AlL  Penney, 
Macfarlane  ;  Webster  and  Renny,  W.S.  Agents, 


MAY  21,  1858. 

James  Hill  Kippen  and  Richard  Kippen,  Appellants,  v.  George  Marshall 

Darley  and  Others,  Kippen's  Trustees  and  others,  Respondents, 

Marriage  Contract  —  Presumption  —  Legitini  —  Provisions  to  Children  —  Double  Portions  — 
Construction — By  an  ante-nuptial  contract,  the  children  were  provided  by  their  parents  in  a  sum 
of  money  to  be  divided  equally  ainong  them,  and  it  was  declared  to  be  in  full  of  leeitim  and 
e^/ery  other  claim  which,  by  law,  might  be  competent  to  the  children  by  the  death  of  the  father. 

Of  the  five  daughters  of  the  marriage^  two  of  them,  were  married^  and  in  their  marriage  contracts 
the  father  bound  himself  to  pay  to  each  of  them  ;£5ooo,  which  was  declared  to  be  in  full  of 
legit im,  6f*c.  The  father  afterwards  executed  a  trust  settlement,  in  which  he  provided  ;£4O00 
to  each  of  the  three  unmarried  daughters,  and  this  provision  was,  in  like  manner^  declared  to 
be  in  full  of  legitim,  &*c.  Thereafter,  M,  one  of  the  three  unmarried  daughters  being  about 
to  be  married y  the  father,  in  her  marriage  contract,  made  her  a  provision  of  f^^ooc^  but 
thet  e  wcLS  not  adjected  to  it  any  such  declaration  as  was  inserted  in  the  other  deeds,  thai  the 
profusion  was  to  be  in  full  of  legitim  and  other  claims  competent  to  her  by  law  in  case  of  his 
death. 

Held  (affirming  judgment),  That  while  the  sum  in  the  marriage  contract  of  M.  was  intended 
to  be  given  in  satisfaction  of  the  provision  in  the  marriage  contract  of  her  parents,  it  ivas  not 
intended  to  come  in  place  af id  satisfaction  of  tJie  provision  in  the  trust  settlement. 

There  is  no  presumption  in  the  law  of  Scotland  against  double  portions,  unless  the  first  pro^»ision 
is  ex  obligatione :  Per  L.  Chelmsford  L.  C.  &  L.  Wensleydale  (L.  Cran worth  dissenting). 

Appeal — Costs — Lords  Disagreeing — There  is  no  rule  of  practice,  that  when  the  Lords  differ  in 
opinion^  and  affirm  a  judgment,  it  will  be  affirmed  without  costs, ^ 

Messrs.  Kippen  (residuary  legatees)  appealed  against  the  judgment  of  the  Court  of  Session, 
maintaining  in  their  case—"  (i)  That  the  provision  contained  in  the  marriage  contract  of  the 
respondents  must  be  held  as  in  satisfaction,  not  only  of  the  provision  in  the  truster's  marriage 
contract,  but  also  of  the  bequest  contained  in  the  previously  executed  deed  of  settlement ;  and 
that  the  respondents  cannot  claim  from  the  estate  of  the  deceased  more  than  the  sum  stipulated 
to  be  paid  under  their  marriage  contract.  (2)  The  specialties  in  the  case,  when  rightly  viewed, 
do  not  exclude  the  operation  of  the  general  doctrine." 

The  respondents,  m  their  case,  supported  the  judgment  on  the  following  grounds  : — "  Because 
having  regard  to  the  terms  of  the  trust  settlement  and  marriage  contract,  and  to  the  other  deeds 
and  writings  executed  by  Mr.  Kippen,  the  provision  contained  in  the  marriage  contract  was  not 
intended  to  satisfy  or  extinguish  the  claim  for  the  provision  of  ;£4ooo,  and  both  sums  remained 
exigible  out  of  the  estate  of  the  deceased.*' 

Roll  Q.C.,  and  Anderson  Q.C.,  for  the  appellant. — The  question  here  is  one  of  construction, 
viz.,  What  is  the  intention  of  the  testator  Mr.  Kippen  as  derived  from  the  words  of  the  deeds  ? — 
Primd  facie,  a  provision  by  way  of  tocher  or  phortion  to  a  daughter  on  her  marriage,  is  a  satis- 
faction of  all  other  prior  provisions  made  to  that  child  ;  and  that  is  a  rule  to  commence  with  in 
endeavouring  to  discover  the  intention.  Such  is  clearly  the  rule  in  England — Hartop  v. 
Whitmore,  i  P.  Wms.  680,  and  cases  collected  ;  Chanceys  case,  2  Tudor' s  L.  C.  303,  etseg.  It  is 
immaterial  that  there  is  a  slight  difference  between  the  limitations  or  destinations  of  the  money 
as  settled  by  the  two  deeds — Wharton  v.  Lord  Durham,  3  CI.  &  F.  146;  Sugden's  Law  of 
Property,  126.     So  a  legacy  may  be  held  to  satisfy  a  portion — Thynne  v.  Lord  Glengall,  2  H.  L. 

1  See  previous  reports  18  D.  1137  ;  28  Sc.  Jur.  565.     S.  C.  3  Macq.  Ap.  203 :  30  Sc.  Jur.  563. 
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Cas.  131.  There  is  no  distinction  between  the  effect  of  a  marriage  portion  on  a  prior  legacy, 
and  on  a  prior  provision  secured  by  some  deed  or  contract,  for  in  both  cases  it  is  a  presumed 
satisfaction. 

A  similar  presumption  exists  in  the  law  of  Scotland.  Stair  (i,  8,  2)  says  nothing  about  a 
different  effect  according  as  the  prior  provision  is  voluntary  or  in  obligatione,  Bankton  (1,6,  $) 
and  Erskine  (3,  3,  93)  lay  down  the  proposition  broadly — See  also  Bell's  Diet,  "Tocher." 
Nearly  all  the  old  cases  turned  on  bonds  of  provision ;  but  bonds  of  provision  (which  was  the  old. 
mode  of  providing  for  children)  were  in  substance  wills,  being  kept  undelivered  by  the  father  till  his 
death.  A  bond  of  provision  was  a  voluntary  instrument,  as  its  form  shews — Dallas'  Styles,  702  ( i  st 
ed.)  Jurid.  Styles,  449  (2d  ed.).  The  modem  form  of  a  trust  deed  has  superseded  the  old  form  of  a 
bond  of  provision.  There  is  a  whole  chapter  of  cases  in  Morison's  Diet,  shewing  how  far  tocher 
is  a  revocation  of  bonds  of  provision — Belshes  v.  Murray^  M.  11,361  ;  Cockbum  v.  Laird  of 
Cambusnetheny  M.  11,474;  Dowsy,  Dow^  M.  11,477;  and  others.  Two  modern  cases  clearly 
bear  out  the  presumption — Grant  v.  Anderson^  3  D.  89  ;  13  Sc.  Jur.  32  ;  Smith  or  Nimmo  v. 
Anchinblane^  3  D.  1109.  The  presumption  does  not,  of  course,  extend  to  the  legitim,  which  is 
not  impliedly  extinguished  by  a  tocher — Duchess  of  Buckingham  v.  Breadalbane' s  Trustees^  2 
Sh.  &  M'L.  377;  13  Sc.  Jur.  158. 

Therefore,  the  general  presumption  being  in  favour  of  tocher  being  held  to  be  in  satisfaction 
of  prior  legacies,  the  onus  is  on  the  respondents  to  shew,  that  there  is  something  in  the  deed  to 
rebut  that  presumption.  For  this  purpose  it  is  not  competent  to  look  to  Mr.  Alston's  and  Mr. 
Shaw's  marriage  contracts  at  all ;  but  even  if  they  are  looked  to,  they  do  not  establish  anything 
material.  It  is  said,  there  is  no  express  clause  of  discharge  and  satisfaction  inserted  in  Mrs. 
Edmiston's  marriage  contract,  as  there  is  in  those  of  Mrs.  Alston  and  Mrs.  Shaw ;  but  such  a 
clause  was  unnecessary,  and  mere  surplusage,  and  its  omission  is  sufficiently  accounted  for  by 
the  fact  that  different  conveyancers  prepared  the  deeds,  and  followed  different  styles.  It  is  said 
that  there  is  a  difference  in  the  destination  of  the  two  sums  ;  but  such  difference  is  slight,  and, 
as  already  stated,  is  immaterial.  It  is  also  said  that  the  codicil  of  January  1852  confirmed  the 
trust  disposition  and  the  legacy  to  Mrs.  Edmiston,  inasmuch  as  it  made  no  alteration  in  the 
original  trust  disposition  ;  but  that  may  have  arisen  from  the  fact,  that  the  testator  knew  that 
that  legacy  had  been  revoked  or  adeemed  by  the  marriage  portion.  It  is  well  settled,  that  a 
simple  republication  of  a  will  docs  not  set  up  an  adeemed  legacy — Powys  v.  Afansfield^  6  Sim. 
637  ;  3  Myl.  &  Cr.  359;  Drinkwaier  v.  Falconer ,  2  Ves.  Sr.  622  ;  Monk  v.  Monk,  i  Ball  &  B. 
298;  Booker  V,  Allen^  2  Russ.  &  M.  270  ;  Hopwoodv.  Hopwood,  22  Beav.  488;  Ex  p.  Pye^  2 
Tudor's  L.  C.  253  :  Wms.  on  Exec.  1170.  The  whole  scheme  of  the  provisions  by  will  and  by 
marriage  contract  is  obviously  founded  on  the  notion  of  treating  all  the  daughters  equally,  and,  by 
holding  the  legacy  to  Mrs.  Edmiston  recalled,  substantial  equality  will  be  the  result.  If  the 
legacy  is  not  recalled,  then  she  will  obtain  a  provision  double  that  of  the  other  daughters. 

The  law  of  England  being  therefore  shewn  to  be  clear,  and  there  being  nothing  in  the  law  of 
Scotland  to  shew  the  existence  of  a  different  principle,  the  English  rule  or  canon  of  construction 
should  be  applied.  There  cannot  be  two  modes  of  reasoning  in  such  circumstances.  The  House 
has  generally  proceeded  on  the  principle  that,  if  there  is  a  clear  rule  settled  in  England,  and 
nothing  in  the  law  of  Scotland  conflicts  with  it,  then,  in  the  absence  of  any  positive  authority  to 
the  contrary,  the  English  rule  will  be  extended  to  Scotland— See  Duncan  v.  Findlater,  i  M*L.  & 
Rob.  91 1 ;  Miller  v.  Smally  ante,'^,  222  ;  i  Macq.  345  ;  Adamson  v.  Barbour,  i  Macq.  376;  ante^ 
p.  250;  Provost  of  Dundee  v.  Morris,  ante,  p.  747  ;  3  Macq.  Ap.  134,  and  many  other  cases. 

Lord  Advocate  (Inglis),  and  Sir  P.  Bethell,  Q.C.,  for  the  respondents. — There  is  no  such 
presumption  in  the  law  of  Scotland  against  double  portions,  as  is  contended  to  exist  in  England. 
The  sole  rule  in  Scotland  is.  What  is  the  intention,  or  rather,  what  do  the  words  which  are  used 
mean.  In  England  the  rule  is  artificial,  being  an  exception  to  the  general  rule,  i.e.,  it  is  confined 
to  the  case  of  parties  in  the  mutual  relation  of  parent  and  child.  It  is  a  rule  most  unjust  in  its 
effects,  and  has  been  condemned  by  many  English  Judges.  It  is  a  rule  peculiar  to  England  ;  it 
is  rejected  by  all  other  countries.  There  seems  no  sound  reason  why,  if^  a  parent  give  by  will  a 
legacy  of  ;^iooo  to  a  child,  and  next  day  he  give  that  child  a  marriage  portion  of  ;^  1000,  the  latter 
should  be  held  to  be  a  satisfaction  of  the  prior  legacy.  The  rule  or  common  sense  would  be, 
that  both  provisions  should  be  payable,  if  there  were  assets  enough  to  satisfy  both.  The  English 
rule  is  a  rule  founded  on  a  mere  fiction,  and  an  irrational  fiction.  The  only  case  in  which  it 
would  be  plausible  is,  where  the  fortune  of  the  parent  remained  the  same.  But  it  is  a  mere  rule 
of  procedure — a  mere  mode  of  settling  the  onus  probandi.  It  has  been  often  condemned — £xp, 
Pye,  18  Ves.  140;  Pym  v.  Leckyer,  5  Myl.  &  Cr.  45 ;  Powys  v.  Mansfield,  6  Sim.  637 ;  2  Tudor 
L.  C.  303,  etseq.j  and  Roper  on  Leg.  375;  Story's  Eq.  Jur.  §  iioo  (2d  ed.).  Therefore  the 
English  rule  is  a  bad  rule,  and  ought  not  to  be  extended ;  and,  since  the  law  of  Scotland  proceeds 
on  a  more  sensible  rule,  the  latter  should  be  confirmed,  and  not  made  to  give  way  to  the  English 
rule.  The  law  of  England  on  this  question,  being  also  a  foreign  law,  should  be  entirely  disre- 
garded. The  maxim,  debitor  non  presumitur  donare,  has  been  carried  out  by  the  law  of  Scotland 
to  all  cases,  including  the  relation  of  parent  and  child — See  i  Mackenzie,  Works,  318;  Mack. 
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Inst.  3i  3. — Erskine  clearly  refers  to  prior  obligations,  and  not  donations,  as  being  revoked  by  the 
tocher,  for  all  the  cases  he  refers  to  are  of  that  description — See  the  cases  Mor.  11,474,  etseq.; 
see  Belshes  v.  Murray^  Kames  Sel.  D.  34.  The  tocher  does  not  defeat  legitim ;  neither  does  it 
defeat  a  voluntary  provision,  for  both  only  emerge  at  death,  and  up  to  that  time  are  inspetantum. 
The  sole  question  in  each  case  is,  What  is  the  meaning  of  the  deed  ?  and  such  is  the  rule  derived 
from  Smith  v.  Nimmo,  3D.  1 109. 

On  examining  the  circumstances,  therefore,  of  this  case,  the  first  important  discrepanq 
between  Mrs.  Edmiston's  and  the  other  marriage  contracts  is,  that  there  is  no  express  clause 
discharging  her  legal  rights,  as  in  Mrs.  Alston's  deed.  Without  that  clause  the  legitim  could  not 
be 'discharged — Howden  v.  Crighton^  i  S.  18 ;  Duchess  of  Buckingham  s.Breadalbane,  2  Sh.  &  M*L 
377  ;  and  it  is  clear  that  nothing  was  intended  to  be  left  in  these  deeds  to  implication.  It  is  said  a 
different  conveyancer  drew  the  last  deed,  but  that  is  an  unsafe  guide  to  the  intention,  and  should  be 
disregarded.  Then  there  are  important  differences  between  the  destination  of  the  sum  given  in  the 
marriage  contract,  and  of  the  sum  given  in  the  will.  The  two  daughters,  first  married,  had  married 
comparatively  poor  men,  as  is  seen  by  the  provisions  made  for  them  by  their  husbands ;  but  Mrs 
Edmiston  married  a  man  of  higher  position,  who  made  a  liberal  settlement  on  his  part,  vhid 
called  for  corresponding  liberality  on  her  father's  part.  Besides,  the  testator  did  not  put  bis 
unmarried  daughters  on  the  same  footing  as  his  married  daughters,  so  that  any  theory  of  equality 
with  regard  to  the  family  is  quite  unfounded.  It  is  also  a  strong  confirmation  of  the  respond- 
ents' view,  that  the  codicils  of  January  1852  and  1853,  expressly  confirm  the  will  in  all  respects 
except  as  to  some  alterations  of  the  legacies  to  his  son  George  and  the  unmarried  daughters. 
That  shews  the  testator  knew  how  to  alter  his  will  so  as  to  adapt  it  to  altered  circumstances; 
and  he  must  have  had  his  attention  called  to  the  circumstance  of  Mrs.  Edmiston's  marriage,  and 
would  have  stated,  if  he  intended,  that  the  legacy  should  no  longer  be  claimed  by  her  in 
consequence  of  that  marriage,  and  the  portion  then  given  to  her. 

Besides,  it  is  not  enough  for  the  Court  to  look  only  to  the  intention  of  the  father,  for  Mr. 
Edmiston,  the  husband,  was  a  party  to  the  deed  as  much  as  Mr.  Kippen,  and  it  is  not  credible 
that  Mr.  Edmiston  would  have  accepted  the  j^sooo  as  a  provision  in  lieu  of  all  Mrs.  Edmiston  s 
claims.  At  least,  a  Court  has  no  right  to  imply  such  an  intention  on  his  part.  The  mterlocutor 
of  the  Court  below  was  therefore  right,  and  ought  to  be  affirmed. 

Anderson  replied. — It  is  plain  that  Stair  (i,  8,  2),  Bankton  (i,  6,  5,  and  7),  and  Erskine  (3,^ 
3),  all  favour,  if  not  expressly  lay  down,  the  doctrine,  that  the  tocher  impliedly  satisfies  a  prior 
provision  to  a  child,  and  that  the  same  presumption  exists  in  the  law  of  Scotland  which  exists  in 
the  law  of  England.  It  is  a  mistake  to  say  that  all  the  cases  those  writers  refer  to  were  cases 
where  the  prior  provision  was  in  obligatione,  as  witness  Young  v.  Pape,  M.  1 1,476 ;  Dows  v.  Dof!^ 
M.  11,477.  In  fact,  none  of  the  many  cases  in  Morison  turn  on  onerosity,- or  on  the  po'ni 
whether  the  provision  was  voluntary  or  ex  contractu.  If  the  tocher  impliedly  revokes  a  provision 
in  obligatione^  it  will  d  fortiori  revoke  one  in  voluntate.  It  is  also  a  mistake  to  say  that  the 
English  rule  or  presumption  has  been  condemned.  It  was  at  first  carried  too  far,  because  it  was 
once  held,  that  a  portion,  however  small,  would  adeem  a  legacy,  however  large ;  but,  as  the  rule 
is  now  settled,  it  is  reasonable  and  just,  viz.,  that  the  portion  is  held  to  be  satisfaction /r^  i(^^ 
and  therefore  only  adeems  a  legacy  which  is  equal  or  larger  in  amount.  See  per  Lord  Cotten- 
ham  in  Pym  v.  Lockyer,  In  looking  into  the  deed  and  the  will  and  codicils  here,  there  is 
nothing  to  rebut  the  presumption,  that  the  tocher  was  a  satisfaction  of  the  legacy. 

Cur.  adv.  7«*^- 

Lord  Chancellor  Chelmsford. — My  Lords,  in  this  case  the  proceedings  originated  in  a 
summons  of  multiple  poinding  brought  at  the  instance  of  the  respondents,  the  acting  trustees  0 
William  Kippen,  to  have  it  found  and  declared,  that  under  a  certain  trust  disposition,  and  ccrtaa 
marriage  settlements,  they  were  only  bound  to  pay  to  Mrs.  Margaret  Edmiston,  the  daughter » 
William  Kippen,  the  sum  expressed  and  contained  in  her  marriage  contract,  which  was  i<^y\ 
taken  by  her  in  satisfaction  of  all  rights  and  claims  which  she  could  demand  or  become  ^^^ 
to  through  the  decease  of  her  father,  either  by  settlement  or  in  any  other  manner.  The  W^ 
Ordinary,  before  whom  the  case  was  first  brought,  found,  **  That  according  to  the  true  constru - 
tion  of  the  marriage  contract  between  the  claimants,  Mr.  and  Mrs.  Edmiston,  to  which  the  w 
Mr.  William  Kippen  was  a  party,  the  provisions  there  made  by  Mr.  Kippen  for  his  ***"pL 
Mrs.  Edmiston,  and  the  issue  of  the  marriage,  were  in  implement  and  satisfaction  01  t 
provisions  previously  made  for  her  and  her  issue  in  the  marriage  contract  between  her  father  an 


mother,  and  in  her  said  father's  trust  deed  and  settlement."  Against  this  interlocutor,  a  reclaj 

ndent5,Mr. 

and  Mrs.  Edmiston  and  their  son.     The  Judges  of  the  First  Division  being  equally  divided. 


ing  note  was  presented  to  the  First  Division 


of  the  Court  of  Session  by  the  respondents,  v^ 
es  of  the  First  Division  being  equally  divided,  i^ 
case  was  sent  for  hearing  to  the  whole  Court,  on  the  question,  whether  the  interlocutor  ^^^. 
against  should  be  adhered  to.     The  case  having  been  heard  by  the  whole  Court,  a  ^^J°^^ 
consisting  of  six  of  the  Judges,  were  of  opinion  that  the  provisions  in  the  settlement  ▼ 
payable  to  Mrs.  Edmiston  and  her  children,  in  addidon  to  those  contained  in  her  marri  g 
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contract ;  while  a  minority  of  three  Judges  were  of  a  contrary  opinion,  and  in  favour  of  affirming 
the  Lord  Ordinary's  interlocutor. 

The  case  having  again  been  brought  before  the  Inner  House,  two  Judges  adopted  the  views 
of  the  majority  of  the  consulted  Judges,  and  two  those  of  the  minority,  so  that  in  the  result  your 
Lordships  will  find  that  eight  of  the  learned  Judges  were  of  opinion  that  Mrs.  Edmiston  was 
entitled  to  the  benefit  both  of  her  own  marriage  contract  and  of  her  father's  trust  disposition  or 
settlement,  and  five  of  the  same  learned  body  were  of  an  opposite  opinion,  and  the  following 
interlocutor  was  pronounced;  ''The  Lords  having  heard  the  counsel  for  the  parties,  and 
considered  the  opinions  of  the  consulted  Judges  in  conformity  therewith,  recall  the  interlocutor 
of  the  Lord  Ordinary  complained  of:  Find  that  the  provisions  made  by  die  late  Mr.  Kippen  for 
his  daughter,  Mrs.  Edmiston,  in  her  contract  of  marriage,  and  the  issue  of  her  marriage  with 
Mr.  Edmiston,  were  in  implement  and  satisfaction  of  the  provision  made  for  children  in  the 
marriage  contract  between  her  father  and  mother,  in  so  far  as  she  was  interested  therein,  but 
were  not  in  implement  and  satisfaction  of  the  provision  made  in  favour  of  her  and  her  children 
by  the  trust  disposition  and  settlement  of  Mr.  Kippen  :  Find  that  said  last  mentioned  provision 
is  still  subsisting,  and  must  be  implemented ;  and,  therefore,  sustain  the  claim  of  Mr.  and  Mrs. 
Edmiston  and  her  son  to  that  extent,  and  repel  the  same  quoad  ultra  *^ 

Against  this  interlocutor  appeal  is  now  made  to  your  Lordships.  In  order  to  determine  the 
question  involved  in  this  appeal,  which,  from  the  great  difference  of  opinion  existing  upon  it, 
your  Lordships  will  consider  to  be  one  of  some  difficulty,  it  will  be  necessary  to  examine  very 
carefully  the  diflerent  settlements  upon  which  the  solution  of  it  depends. 

By  the  marriage  contract  of  William  Kippen  and  Marianne  Alston,  to  which  the  father  of 
Marianne  was  a  party,  which  is  dated  2d  August  1815,  certain  provisions  were  made  for  the 
children  of  the  marriage,  to  which  alone  it  is  important  to  draw  attention. 

By  that  marriage  contract  William  Kippen  binds  and  obliges  himself  to  ''provide  and  pay  to 
the  children  of  the  marriage,  the  following  sums  at  the  first  term  of  Whitsunday  or  Martinmas 
after  his  decease,  with  the  lawful  interest  thereof  from  the  time  it  becomes  due  until  it  is  paid, 
viz.,  if  one  child,  ;£2000,  if  two  ;^4ooo,  if  three  ;^6ooo,  if  four  ;£8ooo;  but  which  said  sums,  if 
there  be  more  children  than  one,  the  said  William  Kippen  shall  be  entitled  to  divide  among  them 
and  their  issue,  in  such  shares  and  proportions,  and  in  liferent  or  fee  as  he  shall  think  proper, 
by  any  deed  under  his  hand,  which  failing,  the  same  shall  be  divided  eoually  among  them ;  the 
issue  of  such  of  them  as  may  be  dead  succeeding  to  their  father  or  mother's  share."  And  then 
the  marriage  contract  contains  this  clause ; — "  And  the  foresaid  provisions  stipulated  in  favour 
of  the  said  children  shall  be  in  full  to  them  of  all  legitim,  bairns'  part  of  gear,  or  any  other  claim 
which  by  law  they  might  be  entitled  to  at  the  decease  of  the  said  William  Kippen,  or  at  the 
dissolution  of  the  marriage,  all  of  which  is  hereby  discharged,  save  and  except  what  further 
provisions  the  said  William  Kippen  may  of  his  own  free  will  make  in  their  favour,  and  save  and 
except,  in  the  event  of  his  dying  intestate,  their  claims  to  a  share  of  his  estate  and  effects ;  and 
the  said  Marianne  Alston  and  William  Kippen  hereby  accept  of  the  foresaid  stipulations  by  the 
said  John  Alston,  in  favour  of  the  said  William  Kippen,  in  full  of  any  share  or  provision  which 
the  said  Marianne  Alston  is  entitled  to  by  the  contract  of  marriage  betwixt  the  said  John  Alston 
and  Mary  Dennistoun." 

There  were  ten  children  of  this  marriage — five  sons  and  five  daughters ;  the  daughters  being 
Marianne,  Christiana,  Margaret,  Jane  Dennistoun,  and  Elizabeth. 

Marianne  married  John  James  Alston,  and  Christiana  married  the  Rev.  William  Shaw,  and 
upon  the  occasion  of  their  respective  marriages,  marriage  contracts  were  prepared  by  one  of 
their  brothers,  George  Kippen ;  the  contract  on  the  marriage  of  Mr.  and  Mrs.  Alston  being  dated 
17th  June  1848,  and  that  upon  the  marriage  of  Mr.  and  Mrs.  Shaw  on  the  5th  and  12th  of  May 
1849.  I  mention  these  marriage  contracts  together,  because  they  will  be  found  to  be  nearly 
exact  counterparts  of  each  other ;  and  when  I  direct  attention  to  any  of  the  provisions  contained 
in  the  one,  your  Lordships  will  understand  that  corresponding  provisions  are  to  be  found  in  the 
other.  To  both  these  marriage  contracts  of  his  daughters,  William  Kippen  is  a  party,  Mr. 
Alston  by  his  contract  obliges  himself,  in  the  event  of  his  being  survived  by  his  wife,  to  pay  her 
an  annuity  of  ;^ioo.  The  annuity  which  Mr.  Shaw  provides  for  his  wife  is  ;£3o;  and  in 
implement  of  his  obligation,  he  undertakes  to  secure  her  an  annuity  of  £y^  from  the  Widows' 
Fund  of  the  Church  and  Universities  of  Scotland. 

The  provision  for  the  children  of  the  marriage  is  in  these  terms : — "  The  said  John  James 
Alston  binds  and  obliges  himself  to  provide  and  pay  to  the  children  of  the  marriage  the  fx)llow- 
ing  sums  of  money  at  the  first  term  of  Whitsunday  or  Martinmas  after  his  decease,  with  the  legal 
interest  thereon  from  the  time  it  falls  due  until  actually  paid,  viz.— If  one  child,  the  sum  of 
;£iooo,  if  two,  the  sum  of  ;£i5oo,  if  three,  the  sum  of  ;^2ooo,  if  four  or  more,  the  sum  of  ;^25oo, 
but  which  said  sums,  if  there  be  more  children  than  one,  the  said  John  James  Alston  shall  be 
entitled  to  divide  among  them  and  their  issue  in  such  sums  and  proportions,  and  in  liferent 
or  fee,  as  he  shall  think  proper,  by  any  deed  under  his  hand,  which  failing,  the  same  shall  be 
divided  equally  among  them;  the  issue  of  such  of  them  as  maybe  dead  succeeding  to  their 
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father  or  mother's  share."  And  on  the  other  part,  the  said  William  Kippen  (it  is  recited)  "if J 
desirous  of  securing  upon  his  said  daughter  in  liferent,  for  her  liferent  use  allenarly,  and  upoi:| 
her  children  of  the  present  marriage  in  fee,  whom  failing,  upon  her  own  heirs  or  next  of  km 
in  fee,  the  sum  of  ;f  5000  sterling;  and  as  his  object  can  be  best  secured  by  the  creation  of  a 
trust,"  he  appoints  trustees,  and  he  "binds  and  obliges  himself,  and  his  heirs,  executors,  and 
successors,  to  make  payment  to  the  said  trustees  or  their  foresaids  of  the  said  sum  of  j^sooo 
sterling — ;^iooo  sterling  thereof  at  Martinmas  next,  and  ;^40oo  sterling  thereof  at  the  end  of 
twelve  months  from  the  date  of  the  said  William  Kippen's  death,  with  interest  thereon  from  the 
time  of  payment  till  actual  payment." 

And  then  the  deed  contains  a  clause  that  they  are  to  make  payment  of  the  annual  interest 
thereof  to  the  said  Marianne  Kippen,  as  an  alimentary  provision,  free  from  her  own  debts  or 
deeds,  and  the  diligence  or  execution  of  his  creditors,  or  the  deeds  of  the  said  John  James 
Alston,  and  the  diligence  or  execution  of  his  creditors ;  and  upon  the  death  of  the  said  Marianne 
Kippen  they  shall  divide  the  said  sum  of  j^Sooo  sterling  equally  among  all  her  children  of  the 
present  marriage,  with  power  nevertheless  to  the  said  Marianne  Kippen  and  John  James  Alston, 
and  to  the  survivor  of  them,  at  any  time  during  their  or  the  survivor's  lifetime,  and  even  on  death 
bed,  by  any  writing  under  their  or  the  survivor's  hands,  to  divide  and  proportion  the  said  sum 
of  ijsooo  among  said  children,  as  they  or  the  survivor  shall  think  proper.  Then  it  is  declared, 
that  in  the  event  of  there  being  no  children  of  this  marriage,  the  foresaid  sum  shall  go  and 
belong  to  the  nearest  of  kin  of  the  said  Marianne  Kippen,  "  which  foresaid  provisions  in  favour 
of  the  said  Marianne  Kippen,  stipulated  by  the  said  John  James  Alston,  she,  with  consent 
foresaid,  hereby  accepts  of  in  full  of  all  terce.  Jus  re/ic/ce,  half  or  third  of  moveables,  and  every 
other  claim  which  she  or  her  next  of  kin  might  or  could  claim  at  the  dissolution  of  the  marriage^ 
— all  which  she  hereby  renounces  and  discharges.  And  the  foresaid  provisions  stipulated  in 
favour  of  the  said  children  shall  be  in  full  to  them  of  all  legitim,  bairns'  part  of  gear,  or  any  other 
claim  which  they  by  law  may  be  entitled  to  at  the  decease  of  the  said  John  James  Alston,  or  at 
the  dissolution  of  the  marriage,  all  which  are  hereby  discharged,  save  and  except  what  farther 
provisions  the  said  John  James  Alston  may  of  his  own  free  will  make  in  their  favour,  and  save 
and  except,  in  the  event  of  his  dying  intestate,  their  claim  to  a  share  of  his  estate  and  effects. 
And  the  said  Marianne  Kippen  and  John  James  Alston  hereby  accept  of  the  foresaid  stipulations 
and  provisions  by  the  said  William  Kippen,  in  favour  of  his  said  daughter  and  her  children, 
secured  by  the  foresaid  trust,  in  full  of  any  share  or  provision  which  the  said  Marianne  Kippen 
is  entitled  to  by  the  contract  of  marriage  betwixt  the  said  William  Kippen  and  Marianne  Alston, 
mother  of  the  said  Marianne  Kippen,  and  every  other  provision,  whether  legal  or  conventional, 
competent  to  be  made  against  the  said  William  Kippen,  or  his  means  and  estate,  or  his  heirs  or 
successors,  after  his  death." 

After  the  marriages  of  the  two  daughters,  Marianne  and  Christiana,  and  on  the  17th  of  July 
1849,  William  Kippen  executed  a  trust  disposition  and  deed  of  settlement  of  his  property.  After 
appointing  trustees,  he  directed  them,  in  the  first  place,  to  pay  to  his  son,  William  Kippen,  the 
sum  of  £2000  sterling,  at  the  expiry  of  twelve  months  after  his  death,  **  but  under  deduction 
always  of  such  sum  or  sums  as  I  may  have  advanced  to  him  or  for  his  behoof,  according  to  a 
statement  thereof  in  my  ledger ; "  and  then,  in  the  next  place,  he  directed  and  appointed  his 
trustees  "  to  set  apart,  from  the  first  and  readiest  of  my  means  and  estate,  real  and  personal,  not 
otherwise  specially  destined,  the  sum  of  £4000  sterling,  for  each  and  every  of  my  daughters, 
Margaret  Kippen,  Jan  i  Dennistoun  Kippen,  and  Elizabeth  Kippen,  and  for  the  lawful  issue  of 
such  of  them  as  may  have  died,  leaving  such  issue,  as  coming  in  place  and  as  in  right  of  their 
deceased  parent,  and  to  invest  and  secure  the  said  sum  for  behoof  of  each  of  my  said  daughters 
in  liferent,  for  her  liferent  use  allenarly,  during  all  the  days  and  years  of  her  natural  life, 
exclusive  of  the  jus  mariti  or  right  of  administration  of  any  husband  whom  she  may  have 
married,  or  may  marry,  and  of  her  lawful  issue,  share  and  share  alike,  in  fee  and  property,  and 
that  in  any  such  way  and  manner  as  to  my  said  trustees  may  seem  best  calculated  for  carrying 
out  this  my  intention ;  and  the  said  provision  shall  bear  interest  from  the  date  of  investment,  or 
if  not  invested  within  twelve  months  after  my  death,  then  from  the  lapse  of  said  time  until  the 
same  is  so  invested ;  declaring,  that  in  case  any  of  my  daughters  surviving  me  shall  happen  to 
die  without  leaving  lawful  issue,  it  shall  be  in  her  power,  by  any  deed  or  other  writing  under  her 
hand,  to  legate  and  bequeath  the  said  sum  of  £ipoo  sterling  hereby  provided  to  her  in  liferent, 
to  any  person  or  persons  she  may  judge  proper ;  and  failing  thereof,  the  same  shall  revert  to  and 
form  part  of  the  residue  of  my  estate  ; "  and  then  he  takes  notice,  that  he  had  already  provided 
for  his  two  daughters,  Marianne  Kippen,  the  wife  of  John  James  Alston,  and  for  Christiana 
Dennistoun  Kippen,  wife  of  the  Rev.  William  Shaw  of  Bonhill,  by  the  marriage  contracts 
between  them  and  their  said  husbands ;  and  he  declared  that  the  provisions  therein  made  in 
favour  of  his  said  two  daughters,  were  in  fuU  of  all  they  could  claim,  or  were  entitled  to  receive 
from  his  estate.  He  then,  in  the  fifth  place,  directs  and  appoints  his  trustees  to  make  payment 
of  the  sum  of  ;^6ooo  *'  to  my  son  George  Kippen,  at  the  end  of  twelve  months  after  my  death, 
-with  interest  thereof  from  said  period  and  until  the  same  is  paid ;  but  said  provision  shall  be 
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subject  to  deduction  of  all  sums  which  shall  be  owing  to  me  by  my  said  son  at  my  death,  as  the 
same  shall  appear  by  my  books  or  other  writings,  shewing  the  amount  of  said  debts ;  **  and  then 
there  is  this  clause,  ''And  which  provisions  above  written,  conceived  in  favour  of  my  said 
children,  shall  be  accepted  of  by  them,  and  the  same  are  hereby  declared  to  be  in  full  of  all 
legitim,  portion  natural,  bairns'  part  of  gear,  executry,  or  others  whatsoever,  which  they  or  any 
of  them  can  ask  or  demand  by  and  through  my  decease,  or  in  any  other  manner  of  way.** 

William  Kippen  afterwards,  by  an  instrument,  called  his  first  codicil,  dated  the  loth  January 
1850,  revoked  and  recalled  the  bequest  to  his  two  daughters,  Jane  Dennistoun  and  Elizabeth, 
and  instead  thereof,  he  appoints  them  an  annuity  of  ;£i20,  exclusive  of  the  jus  mariti  of  their 
respective  husbands,  in  the  event  of  their  marriage,  and  of  their  debts  and  deeds,  and  the 
diligence  of  their  creditors;  and  he  says,  ''and  with  these  alterations  and  additions,  I  hereby 
approve  and  confirm  my  said  deed  of  settlement  in  all  other  respects.** 

After  the  execution  of  this  first  codicil,  Margaret  married  Mr.  Edmiston,  and  by  her  marriage 
contract,  not  prepared  as  those  of  her  sisters  by  their  brother,  but  to  which  William  Kippen,  the 
father,  was  a  party,  dated  14th  December  1850,  Edmiston  obliged  himself  to  pay  her  a  jointure 
of  ;£i  50,  and  provides  and  secures  to  the  children  of  the  marriage  his  whole  estate,  heritable  and 
moveable,  and  these  provisions  are  to  be  in  full  satisfaction  to  her  of  all  terce  of  lands,  half  or 
third  of  moveables,  or  anything  else  which  she  might  claim  by  reason  of  her  marriage ;  and 
then  "  William  Kippen,  on  his  part,  for  the  causes  aforesaid,  binds  and  obliges  himself,  his  heirs, 
executors,  successors,  and  representatives  whomsoever,  to  pay,  amongst  other  things,  to  his 
daughter  the  sum  of  ;£5ooo,  as  a  tocher  for  the  said  Margaret  Kippen,  his  daughter,  payable  as 
follows,  viz.,  the  sum  of  j^iooo  at  the  term  of  Whitsunday  1851,  with  interest  thereafter  till  paid, 
and  the  remaining  sum  of  ;f  4000  at  the  first  term  of  Whitsunday  or  Martinmas  accruing  after 
the  lapse  of  twelve  months  from  the  death  of  the  said  William  Kippen,  with  the  legal  interest 
thereof  thereafter  till  payment ;  and  it  is  hereby  specially  covenanted  and  agreed  upon  between 
the  parties  contractors,  that  the  said  trustees  or  their  foresaids  shall  hold  the  interest  of  the 
whole  foresaid  sum  of  ;^5ooo,  as  the  same  becomes  payable,  in  trust  for  the  said  Margaret  Kippen 
in  liferent,  for  her  liferent  alimentary  use  allenarly,  exclusive  of  the  jus  mariti  or  right  of 
administration  of  the  said  Hugh  Fleming  Edmiston,  or  any  further  husband  of  the  said 
Margaret  Kippen,  and  unafTectable  by  his  debts  or  deeds,  or  by  the  diligence  of  his  creditors, 
for  payment  or  performance  of  any  of  his  debts  or  obligations ;  and  the  said  trustees  or  their 
foresaids  shall  hold  the  said  principal  sum  of  j^sooo  in  trust  for  the  children  of  this  marriage, 
equally  among  them,  (if  more  than  one,)  share  and  share  alike.*' 

And  then  it  declared,  that  in  the  event  of  the  dissolution  of  this  marriage,  by  the  death  of  the 
said  Margaret  Kippen  without  issue,  or  in  the  event  of  there  being  issue  of  the  marriage  at  her 
death,  all  of  whom  shall  die  before  attaining  the  age  of  twenty  one  years,  without  lawhil  issue, 
then,  and  in  either  of  these  events,  the  said  tocher  of  j^Sooo  shall  revert  to  the  said  William 
Kippen,  and  his  heirs  and  assignees  whomsoever ;  and  in  the  event  of  his  death  before  the  said 
Margaret  Kippen,  then  the  said  trustees  or  their  foresaids  shall  pay  over  the  said  sum  of  ;£5ooo 
to  the  sons  of  the  said  William  Kippen  who  may  be  alive  at  the  time,  and  to  the  issue  of  the 
predecessors,  equally  amongst  them,  the  issue  drawing  the  share  which  would  have  fallen  to  their 
father,  had  he  survived  the  said  Margaret  Kippen. 

Your  Lordships  will  observe  that  there  is  no  such  clause  in  this  marriage  contract  as  that 
which  is  contained  in  the  marriage  contracts  of  Marianne  and  Christiana ;  that  Margaret  and 
her  husband  do  not  accept  of  the  provisions  by  William  Kippen,  secured  by  the  trust  in  full  of 
every  provision,  whether  legal  or  conventional,  competent  to  be  made  against  the  said  William 
Kippen,  or  his  means  or  estate,  or  his  heirs  or  successors  after  his  death. 

After  this  marriage  contract,  William  Kippen  made  two  other  codicils,  one  dated  on  the  6th 
January  1852,  and  the  other  on  the  7th  of  January  1853.  By  the  former  he  restored  to  his 
daughters  Jane  and  Elizabeth  the  ;£40oo  which  he  had  given  them  under  his  trust  disposition ; 
he  revoked  the  legacy  of  jfi^ooo^  and  reduced,  by  jf^ooo,  the  legacy  of  £6000  that  was  given  to 
George ;  and  then  the  codicil  states,  "  and,  with  the  above  alterations,  I  do  hereby  confirm  my 
said  trust  disposition  and  deed  of  settlement  in  all  other  respects.'*  And,  by  the  latter  codicil, 
he  again  took  away  the  ;^40ooto  his  two  daughters,  and  left  them  with  their  annuities  of  ;f  120, 
and  added  these  words,  "and  with  these  alterations,  I  hereby  approve  of  and  confirm  my  deed 
of  setdement  in  all  other  respects.** 

My  Lords,  upon  all  these  different  instruments  and  writings,  the  question  arises,  Whether  the 
provision  made  for  Mrs.  Margaret  Edmiston  on  her  marriage  contract  was  intended  to  be  an 
addition  to  the  benefit  which  was  given  to  her  by  her  father's  trust  disposition,  and  also  to  that 
which  she  was  entitled  to  under  his  marriage  contract,  or  whether  it  was  to  be  taken  in  satisfaction 
of  all  her  antecedent  rights  and  claims  ? 

This  latter  proposition  is  strongly  contended  for  by  the  appellants,  who  assert  that,  by  the  law 
of  Scotland,  the  word  "  tocher,"  ex  vi  termini^  or  any  provision  made  by  a  father  upon  his 
daughter's  marriage,  without  the  use  of  that  word,  is  presumed  to  be  in  extinguishment  of  all 
subsisting  claims  which  the  daughter  has  on  her  father's  estate.   And  that  no  words  of  discharge 


766  REPORTS  OF  SCOTCH  APPEALS. 

father  or  mother's  share."  And  on  the  other  part,  the  said  William  Kippen  (it  is  recited)  "is 
desirous  of  securing  upon  his  said  daughter  in  liferent,  for  her  liferent  use  allenarly,  and  upon 
her  children  of  the  present  marriage  in  fee,  whom  failing,  upon  her  own  heirs  or  next  of  kin 
in  fee,  the  sum  of  j^Sooo  sterling ;  and  as  his  object  can  be  best  secured  by  the  creation  of  a 
trust/'  he  appoints  trustees,  and  he  *' binds  and  obliges  himself,  and  his  heirs,  executors,  and 
successors,  to  make  payment  to  the  said  trustees  or  their  foresaids  of  the  said  sum  of  ;£sooo 
sterling — ;£iooo  sterling  thereof  at  Martinmas  next,  and  ;t4ooo  sterling  thereof  at  the  end  of 
twelve  months  from  the  date  of  the  said  William  Kippen's  death,  with  interest  thereon  from  the 
time  of  payment  till  actual  payment/' 

And  then  the  deed  contains  a  clause  that  they  are  to  make  payment  of  the  annual  interest 
thereof  to  the  said  Marianne  Kippen,  as  an  alimentary  provision,  free  from  her  own  debts  or 
deeds,  and  the  diligence  or  execution  of  his  creditors,  or  the  deeds  of  the  said  John  James 
Alston,  and  the  diligence  or  execution  of  his  creditors ;  and  upon  the  death  of  the  said  Marianne 
Kippen  they  shall  divide  the  said  sum  of  ;£5ooo  sterling  equally  among  all  her  children  of  the 
present  marriage,  with  power  nevertheless  to  the  said  Marianne  Kippen  and  John  James  Alston^ 
and  to  the  survivor  of  them,  at  any  time  during  their  or  the  survivor's  lifetime,  and  even  on  death 
bed,  by  any  writing  imder  their  or  the  survivor's  hands,  to  divide  and  proportion  the  said  sum 
of  i^Sooo  among  said  children,  as  they  or  the  survivor  shall  think  proper.     Then  it  is  declared, 
that  in  the  event  of  there  being  no  children  of  this  marriage,  the  foresaid  sum  shall  go  and 
belong  to  the  nearest  of  kin  of  the  said  Marianne  Kippen,  "  which  foresaid  provisions  in  favour 
of  the  said   Marianne  Kippen,  stipulated  by  the  said  John  James  Alston,  she,  with  consent 
foresaid,  hereby  accepts  of  in  full  of  all  terce,  jus  relicta,  half  or  third  of  moveables,  and  every 
other  claim  which  she  or  her  next  of  kin  might  or  could  claim  at  the  dissolution  of  the  marriage, 
— all  which  she  hereby  renounces  and  discharges.     And  the  foresaid  provisions  stipulated  in 
favour  of  the  said  children  shall  be  in  full  to  them  of  all  legitim,  bairns'  part  of  gear,  or  any  other 
claim  which  they  by  law  may  be  entitled  to  at  the  decease  of  the  said  John  James  Alston,  or  at 
•the  dissolution  of  the  marriage,  all  which  are  hereby  discharged,  save  and  except  what  farther 
provisions  the  said  John  James  Alston  may  of  his  own  free  will  make  in  their  favour,  and  save 
and  except,  in  the  event  of  his  dying  intestate,  their  claim  to  a  share  of  his  estate  and  effects. 
And  the  said  Marianne  Kippen  and  John  James  Alston  hereby  accept  of  the  foresaid  stipulations 
and  provisions  by  the  said  William  Kippen,  in  favour  of  his  said  daughter  and  her  children, 
secured  by  the  foresaid  trust,  in  full  of  any  share  or  provision  which  the  said  Marianne  Kippen 
is  entitled  to  by  the  contract  of  marriage  betwixt  the  said  William  Kippen  and  Marianne  Alston, 
mother  of  the  said  Marianne  Kippen,  and  every  other  provision,  whether  legal  or  conventional, 
competent  to  be  made  against  the  said  William  Kippen,  or  his  means  and  estate,  or  his  heirs  or 
successors,  after  his  death." 

After  the  marriages  of  the  two  daughters,  Marianne  and  Christiana,  and  on  the  17th  of  July 
1849,  William  Kippen  executed  a  trust  disposition  and  deed  of  settlement  of  his  property.  After 
appointing  trustees,  he  directed  them,  in  the  first  place,  to  pay  to  his  son,  William  Kippen,  the 
sum  of  ^2ooo  sterling,  at  the  expiry  of  twelve  months  after  his  death,  **  but  under  deduction 
always  of  such  sum  or  sums  as  I  may  have  advanced  to  him  or  for  his  behoof,  according  to  a 
statement  thereof  in  my  ledger ; "  and  then,  in  the  next  place,  he  directed  and  appointed  his 
trustees  *'  to  set  apart,  from  the  first  and  readiest  of  my  means  and  estate,  real  and  personal,  not 
otherwise  specially  destined,  the  sum  of  j^4000  sterling,  for  each  and  every  of  my  daughters, 
Margaret  Kippen,  Jan  i  Dennistoun  Kippen,  and  Elizabeth  Kippen,  and  for  the  lawful  issue  of 
such  of  them  as  may  have  died,  leaving  such  issue,  as  coming  in  place  and  as  in  right  of  their 
deceased  parent,  and  to  invest  and  secure  the  said  sum  for  behoof  of  each  of  my  said  daughters 
in  liferent,  for  her  liferent  use  allenarly,  during  all  the  days  and  years  of  her  natural  life, 
exclusive  of  the  jus  mariti  or  right  of  administration  of  any  husband  whom  she  may  have 
married,  or  may  marry,  and  of  her  lawful  issue,  share  and  share  alike,  in  fee  and  property,  and 
that  in  any  such  way  and  manner  as  to  my  said  trustees  may  seem  best  calculated  for  carrying 
out  this  my  intention ;  and  the  said  provision  shall  bear  interest  from  the  date  of  investment,  or 
if  not  invested  within  twelve  months  after  my  death,  then  from  the  lapse  of  said  time  until  the 
same  is  so  invested ;  declaring,  that  in  case  any  of  my  daughters  surviving  me  shall  happen  to 
die  without  leaving  lawful  issue,  it  shall  be  in  her  power,  by  any  deed  or  other  writing  under  her 
hand,  to  legate  and  bequeath  the  said  sum  of  ;^400o  sterling  hereby  provided  to  her  in  liferent, 
to  any  person  or  persons  she  may  judge  proper ;  and  failing  thereof,  the  same  shall  revert  to  and 
form  part  of  the  residue  of  my  estate  ; ''  and  then  he  takes  notice,  that  he  had  already  provided 
for  his  two  daughters,  Marianne  Kippen,  the  wife  of  John  James  Alston,  and  for  Christiana 
Dennistoun  Kippen,  wife  of  the  Rev.  William  Shaw  of  Bonhill,  by  the  marriage  contracts 
between  them  and  their  said  husbands ;  and  he  declared  that  the  provisions  therein  made  in 
favour  of  his  said  two  daughters,  were  in  fuU  of  all  they  could  claim,  or  were  entitled  to  receive 
from  his  estate.  He  then,  in  the  fifth  place,  directs  and  appoints  his  trustees  to  make  payment 
of  the  sum  of  £fiooo  "  to  my  son  George  Kippen,  at  the  end  of  twelve  months  after  my  death, 
vith  interest  thereof  from  said  period  and  until  the  same  is  paid ;  but  said  provision  shall  be 
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subject  to  deduction  of  all  sums  which  shall  be  owing  to  me  by  my  said  son  at  my  death,  as  the 
same  shall  appear  by  my  books  or  other  writings,  shewing  the  amount  of  said  debts  ;  **  and  then 
there  is  this  clause,  "And  which  provisions  above  written,  conceived  in  favour  of  my  said 
children,  shall  be  accepted  of  by  them,  and  the  same  are  hereby  declared  to  be  in  full  of  all 
legitim,  portion  natural,  bairns'  part  of  gear,  executry,  or  others  whatsoever,  which  they  or  any 
of  them  can  ask  or  demand  by  and  through  my  decease,  or  in  any  other  manner  of  way." 

William  Kippen  afterwards,  by  an  instrument,  called  his  first  codicil,  dated  the  loth  January 
1850,  revoked  and  recalled  the  bequest  to  his  two  daughters,  Jane  Dennistoun  and  Elizabeth, 
and  instead  thereof,  he  appoints  them  an  annuity  of  ;£i20,  exclusive  of  \\Mtjus  niariti  of  their 
respective  husbands,  in  the  event  of  their  marriage,  and  of  their  debts  and  deeds,  and  the 
diligence  of  their  creditors;  and  he  says,  "and  with  these  alterations  and  additions,  I  hereby 
approve  and  confirm  my  said  deed  of  settlement  in  all  other  respects." 

After  the  execution  of  this  first  codicil,  Margaret  married  Mr.  Edmiston,  and  by  her  marriage 
contract,  not  prepared  as  those  of  her  sisters  by  their  brother,  but  to  which  William  Kippen,  the 
father,  was  a  party,  dated  14th  December  1850,  Edmiston  obliged  himself  to  pay  her  a  jointure 
of  ;£i5o,  and  provides  and  secures  to  the  children  of  the  marriage  his  whole  estate,  heritable  and 
moveable,  and  these  provisions  are  to  be  in  full  satisfaction  to  her  of  all  terce  of  lands,  half  or 
third  of  moveables,  or  anything  else  which  she  might  claim  by  reason  of  her  marriage ;  and 
then  "  William  Kippen,  on  his  part,  for  the  causes  aforesaid,  binds  and  obliges  himself,  his  heirs, 
executors,  successors,  and  representatives  whomsoever,  to  pay,  amongst  other  things,  to  his 
daughter  the  sum  of  ;£5ooo,  as  a  tocher  for  the  said  Margaret  Kippen,  his  daughter,  payable  as 
follows,  viz.,  the  sum  of  ;^iooo  at  the  term  of  Whitsunday  185 1,  with  interest  thereafter  till  paid, 
and  the  remaining  sum  of  ;f  4000  at  the  first  term  of  Whitsunday  or  Martinmas  accruing  after 
the  lapse  of  twelve  months  from  the  death  of  the  said  William  Kippen,  with  the  legal  interest 
thereof  thereafter  till  payment ;  and  it  is  hereby  specially  covenanted  and  agreed  upon  between 
the  parties  contractors,  that  the  said  trustees  or  their  foresaids  shall  hold  the  interest  of  the 
whole  foresaid  sum  of  ;^5ooo,  as  the  same  becomes  payable,  in  trust  for  the  said  Margaret  Kippen 
in  liferent,  for  her  liferent  alimentary  use  allenarly,  exclusive  of  the  jus  mariti  or  right  of 
administration  of  the  said  Hugh  Fleming  Edmiston,  or  any  further  husband  of  the  said 
Margaret  Kippen,  and  unaffectable  by  his  debts  or  deeds,  or  by  the  diligence  of  his  creditors, 
for  payment  or  performance  of  any  of  his  debts  or  obligations ;  and  the  said  trustees  or  their 
foresaids  shall  hold  the  said  principal  sum  of  ;£5ooo  in  trust  for  the  children  of  this  marriage, 
equally  among  them,  (if  more  than  one,)  share  and  share  alike." 

And  then  it  declared,  that  in  the  event  of  the  dissolution  of  this  marriage,  by  the  death  of  the 
said  Margaret  Kippen  without  issue,  or  in  the  event  of  there  being  issue  of  the  marriage  at  her 
death,  all  of  whom  shall  die  before  attaining  the  age  of  twenty  one  years,  without  lawful  issue, 
then,  and  in  either  of  these  events,  the  said  tocher  of  j^sooo  shall  revert  to  the  said  William 
Kippen,  and  his  heirs  and  assignees  whomsoever ;  and  in  the  event  of  his  death  before  the  said 
Margaret  Kippen,  then  the  said  trustees  or  their  foresaids  shall  pay  over  the  said  sum  of  ;£5ooo 
to  the  sons  of  the  said  William  Kippen  who  may  be  alive  at  the  time,  and  to  the  issue  of  the 
predecessors,  equally  amongst  them,  the  issue  drawing  the  share  which  would  have  fallen  to  their 
father,  had  he  survived  the  said  Margaret  Kippen. 

Your  Lordships  will  observe  that  there  is  no  such  clause  in  this  marriage  contract  as  that 
which  is  contained  in  the  marriage  contracts  of  Marianne  and  Christiana ;  that  Margaret  and 
her  husband  do  not  accept  of  the  provisions  by  William  Kippen,  secured  by  the  trust  in  full  of 
every  provision,  whether  legal  or  conventional,  competent  to  be  made  against  the  said  William 
Kippen,  or  his  means  or  estate,  or  his  heirs  or  successors  after  his  death. 

After  this  marriage  contract,  William  Kippen  made  two  other  codicils,  one  dated  on  the  6th 
January  1852,  and  the  other  on  the  7th  of  January  1853.  By  the  former  he  restored  to  his 
daughters  Jane  and  Elizabeth  the  /4000  which  he  had  given  them  under  his  trust  disposition ; 
he  revoked  the  legacy  of  £;iooo^  and  reduced,  by  ;£2000,  the  legacy  of  £(xxx>  that  was  given  to 
George ;  and  then  the  codicil  states,  *'  and,  with  the  above  alterations,  1  do  hereby  confirm  my 
said  trust  disposition  and  deed  of  settlement  in  all  other  respects."  And,  by  the  latter  codicil, 
he  again  took  away  the  £/^QOo  to  his  two  daughters,  and  left  them  with  their  annuities  of  ;£i2o, 
and  added  these  words,  "and  with  these  alterations,  I  hereby  approve  of  and  confirm  my  deed 
of  settlement  in  all  other  respects." 

My  Lords,  upon  aU  these  different  instruments  and  writings,  the  question  arises.  Whether  the 
provision  made  for  Mrs.  Margaret  Edmiston  on  her  marriage  contract  was  intended  to  be  an 
addition  to  the  benefit  which  was  given  to  her  by  her  father's  trust  disposition,  and  also  to  that 
which  she  was  entitled  to  under  his  marriage  contract,  or  whether  it  was  to  be  taken  in  satisfaction 
of  all  her  antecedent  rights  and  claims  ? 

This  latter  proposition  is  strongly  contended  for  by  the  appellants,  who  assert  that,  by  the  law 
of  Scotland,  the  word  **  tocher/'  ex  vi  termini^  or  any  provision  made  by  a  father  upon  his 
daughter's  marriage,  without  the  use  of  that  word,  is  presumed  to  be  in  extinguishment  of  all 
subsisting  claims  which  the  daughter  has  on  her  fathei^s  estate.  And  that  no  words  of  discharge 
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or  satisfaction  are  necessary  to  give  this  effect  to  the  deed.  And  they  maintain,  that  the  law  of 
Scotland,  like  the  law  of  England,  presumes  against  double  portions  to  children ;  and  that  this 
presumption  requires  to  be  rebutted  by  proof  to  the  contrary.  The  respondents,  on  the  other 
hand,  insist  that  there  is  no  such  presumption  in  the  law  of  Scotland ; — that  every  case  of  this 
description  is  one  entirely  of  intention,  depending  upon  its  own  circumstances,  and  governed  by 
no  general  rule. 

My  Lords,  in  this  country  the  leaning  or  presumption  against  double  portions  is  settled  by  a 
long  course  of  decisions ;  and,  though  the  rule  may  have  been  characterized  as  an  artificial  one, 
and  there  may  be  found  occasional  expressions  of  disapprobation  of  it  by  some  Judges,  and  of 
regret  that  it  should  ever  have  been  established,  yet  it  is  too  firmly  fixed  as  a  canon  or  rule  of 
construction  in  our  law  to  be  lightly  departed  from.  Whether  there  is  a  similar  rule  of  presump- 
tion in  Scotland  is  a  question,  upon  which,  unfortunately,  the  greatest  diversity  of  opinion  prevails. 

To  shew  your  Lordships  how  little  assistance  upon  the  essential  preliminary  to  the  correct 
adjudication  of  the  present  case  can  be  derived  from  the  judgments  of  the  learned  Judges,  itvill 
be  sufHcient  to  select  some  of  the  strongest  and  most  decisive  expressions  of  each  class  of 
opinions  as  to  the  existence  or  non-existence  of  this  rule  of  presumption.    The  Lord  Justice 
Clerk  says,  "  It  is  of  great  importance  to  keep  in  view  that  there  is  no  rule,  or  legal  presumption, 
(as  the  counsel  for  the  residuary  legatees  distinctly  admitted,)  in  the  law  of  Scotland,  that  a  pro- 
vision to  a  daughter  in  her  marriage  contract  supersedes,  or  evacuates,  or  recalls,  a  bequest  in 
her  favour  in  a  prior  testamentary  writing.     It  is  necessary  to  keep  this  in  view  from  the  outset, 
for  the  residuary  legatees  have,  notwithstanding  the  above  admission,  borrowed  much  of  their 
arguments  from  the  law  of  England,  which  seems  to  be  widely  different."    Lord  Curriehiil,  after 
adverting  to  the  rule  as  it  prevails  in  England,  says,  "  This  artificial  rule  appears  to  be  followed 
out  in  England  to  its  legitimate  consequences,  insomuch,  that  the  legacy  is  held  not  indeed  to  be 
satisfied   or  implemented,  but  to  be  altogether  rescinded  by  the  subsequent  provision,  even 
although  the  latter  should  be  less  in  amount  than  the  former.''     And  then  he  says  :  "  But  the 
canon  of  construction  on  which  in  England,  this  class  of  cases  is  founded,  forms  no  part  of  the 
law  of  Scotland,  and,  indeed,  even  its  technical  denomination,  the  ademption  of  legacies,  is 
unknown  in  the  judicial  language  of  this  country ;  and  considering  its  arti6cial  nature  and  its 
tendencies,  I  do  not  think  that  it  ought  now  to  be  introduced.     I  am  strongly  confirmed  in  this 
opinion,  when  I  see  in  what  light  it  is  viewed  in  the  country  where  it  operates,  and  which  is  thus 
stated  by  *  Roper  on  Legacies '  (i.  324).    The  artificial  doctrine  of  the  Court  before  stated  in 
regard  to  presumptive  ademption  has  met  with  severe  reproof  from  modern  Judges,  as  tending 
to  defeat  the  intention  of  parents."     On  the  other  hand,  Lord  Ardmillan  (who  agreed  in  the 
result  with  the  Lord  Justice  Clerk,  that  there  was  no  ademption  in  this  case,)  says,  "  I  am,  how- 
ever, not  quite  satisfied  that  between  the  principles  of  construction  applicable  to  such  a  case  by 
the  law  of  Scotland  and  those  recognised  by  the  more  recent  judgments  in  the  law  of  England, 
the  difference  is  so  great  as  seems  to  be  assumed  in  the  opinion  of  the  Lord  Justice  Clerk.   I  am 
disposed  to  think,  that  although  the  mode  of  expressing  the  rules  of  construction  differs,  yet  the 
principles  of  construction,  as  now  understood,  are  substantially  the  same.     In  both  countries  the 
question  really  resolves  into  one  of  intention.     There  is  no  inflexible  rule,  and  no  absolute  pre- 
sumption ;  while  there  is,  in  both  countries,  a  presumption  against  a  double  portion  to  one  child 
not  absolute  or  unbending,  but  simply  an  element  of  greater  or  less  weight  according  to  cincuji- 
stances  to  be  considered  in  the  search  for  the  true  meaning  of  the  testator."     Lord  Deas,  who 
was  the  Lord  Ordinary  who  had  originally  pronounced  the  interlocutor  against  the  double  portion, 
says,  "  I  have  only  to  add,  that  when  I  pronounced  my  judgment  in  the  Outer  House,  I  was  not 
aware  of  the  cases  and  authorities  in  the  law  of  England,  to  which  I  latterly  referred  the  parties, 
and  which,  although  not  previously  noticed  at  the  bar,  were  consequently  commented  on  at  the 
hearing  of  the  whole  Court,  and  are  alluded  to  in  the  opinions  of  the  consulted  Judges.    But  it 
certainly  does  not  diminish  my  confidence  in  the  soundness  of  the  leading  principles  on  which  I 
proceeded,  and  which  I  then  regarded,  and  still  regard,  as  deeply  founded  in  the  law  of  Scotland, 
that  I  find  the  same  principle  recognised  and  acted  on  in  an  enlightened  system  of  jurisprudence 
like  that  of  England,  connected  as  it  is  with  a  subject  not  involved  in  any  such  technicalities  as 
to  prevent  our  understanding  what  English  lawyers  say  about  it,  and  founded  as  I  think  it  is, 
upon  views  which,  so  far  as  they  apply  to  a  case  like  the  present,  recommended  themselves  by 
their  natural  justice,  and  I  would  almost  say  by  their  common  sense." 

In  this  unfortunate  conflict  of  opinions  amongst  the  learned  Judges,  your  Lordships  are  left 
without  the  aid  of  your  natural  guides  in  the  law  which  it  is  their  duty  to  administer,  and  are 
compelled  from  such  materials  as  the  writings  of  the  Scotch  Jurists,  and  the  reported  decisions 
of  the  Scotch  Courts  supply,  to  form  your  own  judgment  on  this  leading  question.  My  Lords, 
after  a  very  careful  consideration  of  all  these  authorities,  I  have  been  led  to  the  conclusion  that 
there  is  no  satisfactory  proof,  that  the  general  presumption,  contended  for  by  the  appellants, 
exists  as  a  canon  or  rule  of  construction  which  is  to  be  arbitrarily  applied,  in  the  first  instancy 
to  the  construction  of  deeds  of  provision  for  children,  and  which  must  prevail,  imless  it  is  rebutted 
by  proof  of  a  contrary  intention. 
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I  do  find  a  rule  of  presumption  of  a  more  limited  description,  by  which  cases  respecting 
children's  portions  have  been  sometimes  governed,  and  by  which  they  are  to  be  explained,  and 
which  is  expressed  in  the  well  known  formula,  "  debitor  non  prcesumitur  donareJ*  This  is  so  far 
from  corresponding  with  ^he  rule  of  the  English  Courts,  that  it  will  be  found,  that  although  in 
them  the  presumption  is  in  favour  of  the  ademption  of  a  legacy  by  a  portion,  and  of  the 
satisfaction  of  a  portion  by  a  legacy,  their  leaning  or  presumption  is  rather  in  a  contrary 
direction. 

The  importance  of  ascertaining  the  rule  which  is  to  be  applied  in  the  case,  will  justify  a  closer 
examination  of  the  subject.  It  appears  from  the  text  writers  upon  the  law  of  Scotland,  that  until 
a  comparatively  recent  period,  provisions  for  children  were  not  made  by  trust  dispositions  or 
deeds  of  settlement,  but  by  what  were  called  bonds  of  provision  to  take  effect  after  the  father's 
death.  These  were  generally  kept  by  the  father  in  his  own  possession,  but  yet  were  effectual 
against  his  estate  without  delivery.  If  delivered  by  the  father  to  the  child,  they  were  irrevocable, 
and  a  debt  was  created;  but  while  the  bonds  were  in  the  father's  power,  no  debt  was  effectually 
contracted ;  and  if  other  bonds  of  provision  were  subsequently  granted,  without  reference  to  the 
former  ones,  they  were  understood  to  be  not  in  satisfaction,  but  in  addition  to  the  child's 
patrimony,  the  rule  of  debitor  non  prcesu/nitur  donare  not  applying. 

But  it  was  asserted  in  argument,  that  with  respect  to  a  settlement  by  a  father  upon  his  daugh- 
ter in  her  name,  whether  made  by  the  name  of  tocher  or  otherwise,  there  was  a  rule,  which 
invariably  prevailed  in  the  Scotch  law,  to  presume  it  to  be  in  lieu  of  all  former  provisions. 
Various  authorities  were  adduced  which,  when  examined,  do  not  appear  to  bear  out  the  proposi- 
tion to  the  unqualified  extent  to  which  it  was  asserted.  In  Banktpn's  Institutes,  book  i.  title  6, 
it  is  said — **  Rights  granted  to  children  will  be  understood  in  implement  of  the  provisions  con- 
tracted in  the  marriage  articles  to  them  when  nascituri,  and  both  will  not  be  due,  for  in  these 
cases  the  design  of  the  testator  is  evidently  to  exoner  himself  of  the  prior  obligation."  In  this 
passage  your  Lordships  will  observe,  that  the  learned  author  is  dealing  solely  with  provisions  in 
obligatione.  In  Stair  s  Institutes,  book  i.  title  8,  §  2,  it  is  said — **A  tocher  in  a  contract  of  mar- 
riage was  found  to  be  in  satisfaction  of  all  former  provisions,  though  it  did  not  so  express."  And 
Young^s  case  is  referred  to,  which  will  be  afterwards  more  particularly  mentioned,  where  the  prior 
provision  was  also  in  obligatione. 

But  a  passage  from  Erskine's  Institutes,  book  3,  title  3,  §  93,  cited  by  the  appellants'  counsel, 
goes  the  whole  length  of  the  proposition  for  which  they  contend,  for  it  is  there  stated,  without 
any  qualification,  that  "  a  settlement  to  a  daughter  in  a  marriage  contract  is  presumed  to  be 
granted  in  satisfaction  or  solution  of  all  former  provisions,  though  it  should  not  bear  the  words 
in  satisfaction^  because  provisions  granted  by  fathers  in  marriage  contracts  are  generally  intended 
to  comprehend  the  whole  estate  that  is  to  be  expected  by  the  husband  from  the  wife  or  her  father 
in  name  of  tocher."  But  these  general  expressions  used  by  Erskine  on  the  subject  of  presump- 
tion must  be  understood  with  limitation,  as  was  said  by  Lord  FuUerton  in  the  case  of  Grant  v. 
Anderson^  3  D.  97 — "  In  all  the  cases  in  which  the  principle  laid  down  by  Erskine  was  applied, 
the  prior  provision  had  been  in  obligatione,  and  the  judgment  was  put  expressly  upon  the  maxim 
debitor  non  prcesumitur  donare, ^^  And  upon  a  careful  consideration  of  all  the  cases  which  were 
cited  from  the  Dictionary  of  Decisions,  between  the  pages  11,361  and  11,474,  your  Lordships 
will  find  that  they  are  almost  all  of  them  resolvable  into  the  same  principle. 

In  the  case  already  mentioned  of  Grant  v.  Anderson^  the  language  of  Lord  Mackenzie  con- 
firms this  view  of  the  previous  authorities  in  the  strongest  manner.  He  says,  "I  cannot  find  one 
case  in  which  a  provision  by  will,  not  obligatory,  was  held  to  be  satisfied  by  a  provision  in  a 
contract  of  marriage.''  It  is  true,  that  the  Lord  Ordinary  in  that  case  speaks  of  the  decisions  as 
having  established  the  presumption  contended  for  in  the  most  unqualified  terms.  After  stating 
that  the  leaning  of  the  Scotch  law  from  an  early  period,  in  the  construction  of  successive  testa- 
mentary bequests  of  the  same  amount  to  the  same  legatee,  has  been  to  presume  duplication,  he 
proceeds  (3  D.  94,  note) — "  But  at  the  very  time  that  this  construction  was  first  given  to  proper 
testamentary  deeds,  it  seems  to  have  been  laid  down  in  a  series  of  cases,  alike  uniform  and 
positive  in  their  conclusions,  that  a  tocher,  provided  and  secured  by  a  father  in  his  child's  mar- 
riage contract,  must  be  presumed  as  given  in  satisfaction,  either  in  whole  or  in  part,  as  the  case 
may  be,  of  any  anterior  provision  to  that  child,  and  not  as  a  new  and  additional  provision.  There 
are  few  points  in  law  settled  by  a  more  numerous  class  of  decisions.  In  the  Dictionary  there  is 
a  whole  section  {voce  Presumption,  Dictionary,  page  11,474)  entitled  *  Tocher  granted  in  a  Con- 
tract of  Marriage,  how  far  presumed  in  satisfaction  of  former  provisions.'  The  decisions  under 
that  head  are  fully  detailed  in  the  defender's  revised  case,  and  they  all  shew  that  the  tocher  is 
presumed  to  be  satisfaction  of  the  prior  provision,  even  without  any  express  declaration  to  that 
effect.  To  these  may  be  added  various  cases  under  other  heads,  not  referred  to  by  the  defender; 
in  particular,  the  case  of  Stenhouse  in  1737  (M.  11,444),  and  Matheson  in  1766  (M.  11,453)." 
Stenhous^s  case  is  the  same  as  Youngs  case,  referred  to  by  Lord  Stair,  and  there  the  first  pro- 
vision was  in  obligationey  being  contained  in  the  father's  marriage  contract,  providing  for  the 
heirs  of  bairns  of  the  nuirriage;  and  Matheson' s  case  is  of  a  similar  description,  for  there  the 
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prior  provision  was  contained  in  the  marriage  contract  of  the  father,  by  vhich  he  became  bound 
"  to  pay  a  certain  sum  to  the  eldest  or  only  daughter  to  be  procreated  of  the  marriage." 

It  appears,  therefore,  that  no  authority  can  be  adduced  in  favour  of  the  general  presumption 
founded  upon  by  the  appellants  in  the  case  of  tocher  or  provision  on  the  marriage  of  a  child,  and 
that  Grant  v.  Anderson^^^  the  first  case  in  which  that  question  arose  for  determination,  uncon- 
nected with  the  doctrine  of  debitor  non  prasumitur  donare.  If  there  had  been  any  such  estab- 
lished presumption,  it  is  inconceivable  that  Lord  Mackenzie  and  the  other  Judges  should  have 
found  that  case  to  be  one  of  considerable  difficulty ;  for  it  was  clearly  a  case  of  provision  made 
on  the  marriage  of  a  daughter;  and  the  Lord  Ordinary  had  decided  upon  the  force  and  effect  of 
the  tocher  which  was  so  provided.  And  how  did  the  Court  proceed  in  that  case  ?  Did  it  set  out 
with  this  antecedent  presumption  as  its  guide  ?  On  the  contrary,  the  Judges  examined  carefully 
the  circumstances,  arrived  at  their  conclusion  with  hesitation  and  difficulty,  and,  as  Lord  Fuller- 
ton  expresses  it,  '^  viewed  it  merely  as  a  question  of  intention,  and  found  the  preponderance  to 
be  in  favour  of  the  defenders."  Nimmo^s  case,  the  only  other  modem  one  amongst  the  Scotch 
cases  cited  by  the  appellants  upon  this  point  in  3  D.  1109,  was,  in  fact,  a  case  in  which  the  rule 
of  debitor  non  prasumitur  donare  was  applicable,  because  there  the  daughter's  ^marriage 
contract,  which  was  made  by  the  father,  and  which  was  in  obligatiofie^  preceded  the  provisions 
made  by  the  father  in  a  trust  settlement. 

The  Judges,  however,  appear  not  to  have  decided  this  case  upon  any  rule  of  presumption,  but, 
as  the  Lord  Justice  Clerk  expresses  it, "  upon  the  will  and  intention  of  the  testator  to  be  discovered 
from  the  whole  of  the  deeds  to  which  he  was  a  party; "  and  Lord  Moncreiff,  page  11 19,  says, 
'^  After  a  full  hearing  and  examining  all  the  authorities,  1  can  find  no  unbending  rule  which  can 
make  it  indispensable  to  hold  that  there  is  a  double  provision  of  the  same  sum  in  this  case,  if  it 
be  contrary  to  evident  intention,  as  I  think  it  is.  There  may  be  presumptions  both  ways ;  but 
when  all  the  cases  are  considered  together,  they  convince  me,  that  they  were  always  considered 
as  special,  depending  on  the  intention  legally  evinced  in  the  particular  deed.  The  rule  in 
Erskine  is  much  founded  on  as  making  a  distinction  between  the  case  of  double  legacies  and 
that  of  double  provisions  by  a  father  to  children.  But  what  is  there  stated  is  confessedly  but  an 
exception  from  what  is  otherwise  the  general  rule,  that  debitor  non  prasumitur  donare^  and  that 
simply  by  a  contrary  presumption  in  favour  of  additional  bonds  of  provision  by  a  father  to  a  child. 
But  that  contrary  presumption  must  yield  also  to  the  presumption  of  intention  arising  upon  the 
face  of  the  deeds.** 

This  long  but  necessary  examination  of  the  various  authorities  has  led  me  at  last  to  the  conclu- 
sion, which  I  have  already  stated,  that  there  is  no  settled  presumption  with  respect  to  deeds  of 
provision  for  children  by  the  law  of  Scotland,  as  is  contended  for  by  the  appellants.  Nor  is  it 
unimportant  to  ascertain  this  point  clearly  in  order  to  arrive  at  a  satisfactory  decision  of  the 
present  case.  Because  it  must  be  a  vital  distinction  which  will  essentially  affect  the  conclusion, 
whether  the  parties  are  to  start  with  a  canon  or  rule  of  construction  which  is  to  be  arbitrarily 
applied,  and  which  is  to  prevail  until  rebutted  by  proof  of  a  contrary  intention,  or  whether  the 
intention  is  to  be  subjected  to  no  original  controlling  force,  but  is  to  be  gathered  from  the 
expression  of  it  to  be  found  in  the  deeds  themselves. 

My  Lords,  the  question  then,  in  this  case,  is,  as  the  Lord  Justice  Clerk  says  in  Nimmo^s  casr^ 
"truly  questio  voluntatis,*^  And  how  is  this  will  and  intention  to  be  discovered,  but  as  be 
also  says,  "  from  the  whole  of  the  deeds,  and  not  from  taking  the  terms  in  which  any  one  of 
them  is  to  be  conceived,  or  even  two  of  them  ? "  There  is  no  other  mode  of  ascertaining  the 
mind  of  a  party  but  by  the  acts  which  he  has  done,  or  the  words  which  he  has  used.  If  a  father 
gives  the  same  amount  of  money  to  a  child  by  two  different  instruments,  unless  it  appears  either 
expressly  or  by  necessary  implication  that  he  intended  the  one  to 'be  in  satisfaction  of  the  other, 
or  unless  there  is  an  arbitrary  rule  which  authoritatively  pronounces  that  they  must  be  so 
considered,  why  is  the  law  to  force  such  an  intention  upon  his  acts  which  may  be  in  direct 
contravention  of  them  ?  To  search  for  the  intention  of  a  party,  anywhere  else  than  in  his  own 
declarations  of  it,  is  to  substitute  conjecture  for  construction.  There  is  no  antecedent  impro- 
bability, that  a  father  should  be  desirous  of  favouring  one  child  more  than  another.  And  if  this 
should  be  the  obvious  meaning  of  his  acts,  what  is  there  in  it  which  so  violates  the  notions  of 
propriety  as  to  induce  the  law  to  force  a  totally  different  intention  upon  him  ? 

To  apply  these  observations  to  the  present  case,  and  treating  it  as  one  in  which  the  intention 
is  to  be  sought  for  in  the  deeds  themselves,  there  appears  to  be  no  one  circumstance  in  the 
different  dealings  of  the  father  with  his  children,  which  clearly  shews,  that  he  meant  to  do 
exactly  the  same  towards  Mrs.  Edmiston  as  towards  his  other  daughters.  The  idea  of  intentional 
equality  amongst  them,  must  be  confined  to  those  who  married;  for  with  respect  to  the 
unmarried  daughters,  the  father's  intention  is  manifested  at  the  last  to  place  them  on  a  different 
footing  from  the  rest.  And  as  to  the  assumed  desire  of  establishing  perfect  equality  amongst 
the  married  daughters,  I  do  not  know  why  the  difference  in  their  marriage  contracts  is  not  to 
have  its  due  weight  as  indicating  a  different  intention  respecting  them.  In  the  marriage 
contracts  of  Marianne  and  Christiana,  there  is  a  clause  to  which  I  have  already  more  than  once 
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adverted,  "that  they  and  their  husbands  accept  the  provision  which  was  made  for  them  in  full 
of  all  claim  which  they  might  have  upon  their  father's  estate/*  while  there  is^no  such  clause  to 
be  met  with  in  Margaret's  marriage  sectlement.  It  has  been  argued  that  this  may  have  arisen 
from  the  deeds  having  been  prepared  by  different  hands,  George  Kippen,  the  brother,  having 
prepared  the  two  first  marriage  contracts,  and  another  writer  having  prepared  that  of  Margaret. 
On  the  one  hand,  this  is  attributed  to  the  wish  of  the  father  to  conceal  from  his  son  the  great 
difference  which  he  was  making  in  his  bounty  to  his  daughters  by  giving  Margaret  a  double 
portion.  On  the  other  hand,  the  circumstance  is  more  naturally  accounted  for  from  the  fact  of 
George  Kippen  being  under  sequestration  at  the  time  of  Margaret's  marriage.  But  whoever 
prepared  the  deeds,  and  from  whatever  cause,  they  are  all  alike  the  deeds  of  William  Kippen ;  it 
is  his  meaning  which  they  express,  and  this  marked  distinction  between  them  cannot  be 
disregarded  in  an  inquiry  into  his  intention. 

The  codicils,  which  were  made  after  Mrs.  Edmiston's  marriage  contract,  are  not  so  important 
for  the  provisions  which  they  contain  as  for  the  fact,  that  on  the  occasions  of  making  both  of 
them,  William  Kippen  must  have  had  distinctly  brought  to  his  attention  the  clause  in  the  trust 
disposition  under  which  Mrs.  Edmiston  took  the  same  sum  of  £^000  as  her  sisters  Jane  and 
Klizabeth.  And  when  the  father,  by  the  second  codicil,  restores  his  two  other  daughters  to  the 
benefit  of  the  settlement,  and  takes  no  notice  of  Margaret  and  her  marriage  contract,  as  by  the 
settlement  itself  in  the  clause  immediately  following  the  one  giving  the  ;^4ooo,  he  had  noticed 
the  marriage  contract  of  his  two  daughters,  Marianne  and  Christiana,  and  had  declared  that 
the  provisions  therein  made  in  their  favour  were  in  full  of  all  they  could  claim,  or  were  entitled 
to  receive  from  his  estate,  it  seems  to  be  strongly  indicative  of  an  intended  distinction  between 
them. 

I  do  not  lay  much  stress  upon  the  revocation  of  the  bequest  to  one  of  the  sons,  and  the 
reduction  of  the  bequest  to  the  other,  because  they  were  in  accordance  with  the  trust  disposition 
which  provided  by  anticipation  for  the  state  of  things  which  occasioned  them,  and  they  are  only 
important  as  contributing  to  keep  the  settlement  in  the  father's  view. 

A  similar  observation  may  be  made  upon  the  clause  in  both  of  the  codicils,  "and  with  the 
above  alterations,  I  do  hereby  confirm  my  said  trust  disposition  and  deed  of  settlement  in  all 
other  respects."  To  give  a  confirming  effect  to  the  double  provision  by  these  words,  would  be 
to  blink  the  whole  question.  If  the  benefit  to  Margaret  by  the  trust  disposition  were  revoked  by 
her  marriage  contract,  this  clause  could  not  restore  it;  and  if  it  were  not,  it  was  not  wanted  to 
give  it  continuance.  But  regarding  this  as  a  question  of  intention  to  be  collected  from  deeds,  it 
is  impossible  to  overlook  the  inference  which  is  to  be  drawn  from  the  difference  between  the 
provisions  in  Margaret's  marriage  contract  and  in  the  trust  disposition. 

There  is  no  correspondence  of  amount  in  the  sums  in  the  two  deeds,  and  the  limitations  of 
them  are  essentially  different.  The  ;^4ooo  in  the  trust  deed  is  given  to  Margaret  in  liferent, 
and  afterwards  to  all  her  children,  with  a  power  to  her  to  dispose  of  the  capital,  if  she  died 
without  issue.  Under  her  marriage  contract,  the  gift  is  confined  to  the  children  of  that  marriage, 
and  none  of  her  children  by  any  future  marriage  are  to  participate  in  it,  and  even  the  children 
of  the  marriage  are  not  entitled  unless  they  attain  majority.  And  instead  of  the  capital  being 
left  to  the  control  and  disposal  of  Mrs.  Edmiston,  in  case  she  died  without  children,  it  was  to  go, 
in  that  event,  to  Mr.  Kippen,  her  father,  or  to  his  sons.  Differences  such  as  these  are  of  material 
consideration,  not  merely  as  excluding  the  idea  of  any  supposed  intention  in  opposition  to  the 
language  of  the  instruments  themselves,  but  as  confirming  their  import  and  effect.  My  Lords, 
my  judgment  proceeds  entirely  upon  the  ground  of  allowing  a  party  to  express  his  own  intention 
in  the  instruments  which  he  executes,  without  undertaking  the  task  of  conjecturing  what  he  was 
likely  to  have  done. 

If  the  law  forced  upon  me  a  presumption  not  upon  the  face  of  the  deeds,  it  would  be  my  duty 
to  yield  to  it ;  but  being  left  free  from  any  such  control,  I  have  no  other  guide  than  that  which 
the  deeds  themselves  furnish,  and  which  is  safer  than  any  conjecture  which  I  could  form. 
Confining  myself,  therefore,  entirely  to  these,  as  recording  the  intention  of  William  Kippen,  the 
settler,  and  rejecting  all  extrinsic  views  of  probability,  which  would  impose  a  conjectural 
meaning  upon  him  different  from  that  which  he  has  distinctly  expressed,  I  agree  with  the 
majority  of  the  Judges  of  the  Court  of  Session,  that  the  provisions  made  for  Mrs.  Edmiston  in 
her  contract  of  marriage  were  not  in  satisfaction  of  the  provisions  made  in  her  favour  by  the 
trust  disposition  and  settlement  of  Mr.  Kippen ;  and  therefore,  I  recommend  to  your  Lordships  to 
affirm  the  interlocutor  appealed  from. 

Lord  Cranworth. — My  Lords,  this  question  was  twice  argued  in  the  Courts  below,  and  the 
*  result  of  those  arguments  has  been,  that  the  great  majority  of  the  Judges  below  have  come  to 
the  conclusion,  that  there  is  no  such  presumption  in  the  law  of  Scotland  as  exists  in  England 
against  what  we  call  double  portions,  and  that  consequently  Mrs.  Edmiston  is  entitled  not  merely 
to  that  which  she  takes  under  her  marriage  contract,  but  also  to  the  previous  provisions  which 
had  been  made  for  her  by  the  will  of  her  father. 
My  Lords,  the  case  has  also  been  very  elaborately  argued  here,  and  I  have  ascertained  by 
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coTimunicatton  with  my  noble  and  learned  friend  on  the  woolsack,  and  with  my  noble  and 
learned  friend  opposite,  (Lord  Wensleydale,)  that  they  concur  withithe  Court  below ;  indeed, 
my  noble  and  learned  friend  on  the  woolsack  has  already  very  elaborately  and  ably  stated  his 
grounds  for  concurring  with  the  Court  below ;  and  therefore  it  is  hardly  necessary  for  me,  ic 
stating  to  your  Lordships  that  I  have  arrived  at  a  contrary  conclusion,  to  state,  that  that,  of  course, 
is  a  conclusion  at  which  I  have  arrived  with  a  great  distrust  of  my  own  opinion.  But,  at  the 
same  time,  it  being  the  opinion  at  which  I  have  arrived,  1  think  it  my  duty  to  state  it,  although 
it  can  have  no  practical  bearing  or  effect  on  the  judgment  in  this  case. 

My  Lords,  the  ground  upon  which  1  have  arrived  at  that  conclusion,  I  shall  state  very  shortly 
to  your  Lordships.  I  think,  first,  that  there  is  such  a  presumption  upon  the  authorities  in  the 
law  of  Scotland  as  exists  in  England ;  and  I  think,  secondly,  that  if  such  a  presumption  exists, 
there  is  nothing  in  the  facts  of  this  case  to  remove  it  from  the  operation  of  that  prima  facit 
presumption.  When  I  say,  that  I  think  that  presumption  exists  in  the  law  of  Scotland,  I  am 
guided  to  that  conclusion  by  the  text  writers,  and  I  think  by  the  weight  of  the  authorities. 
With  respect  to  the  text  writers,  we  who  are  in  the  habit  of  assisting  in  the  administration  of  Scotch 
law,  all  know  that  Lord  Stair,  Lord  Bankton,  and  Mr.  Erskine,  are  authorities  as  text  writers  to 
which  we  refer  almost  as  we  should  refer  to  Coke  or  Littleton  in  England.  Now,  with  regaid 
to  those  three  great  authorities,  it  appears  to  me  that  they  all  lay  down  the  proposition,  that  there 
is  such  a  presumption ;  that  is  to  say,  Stair,  the  earliest  authority,  perhaps  in  some  respect  the 
greatest,  states  it,  but  with  more  hesitation,  because  it  had  not  in  his  time  been  so  much 
elaborated  or  investigated;  and  the  other  two  authorities  state  it  without  any  difficulty  or 
hesitation,  in  terms  which  apply  to  the  present  case,  as  well  as  to  cases  where  the  claim  is  merel) 
ex  obligatione. 

Now  in  order  to  bear  out  that  view  of  the  case,  I  have  copied  from  those  text  writers  the 
different  propositions  which  they  have  laid  down,  which,  I  think,  warrant  me  in  the  conclusion 
at  which  I  have  arrived.     Lord  Stair  says  (i,  8,  2) — "  Bonds,  assignations,  and  other  rig^hts  in 
names  of  children,  urtforisfamiliat,  and  unprovided,  are  presumed  to  be  donations."    And  then 
he  gives  the  reason  fir  that: — "And  bonds  of  provision  to  children  are  not  interpreted  in 
satisfaction  of  prior  bonds,  but  to  be  a  further  addition,  and  so  are  any  other  rights  taken  in  the 
name  of  children,  especially  if  unforisfamiliat.     Yet  a  tocher  in  a  contract  of  marriage  was  found 
to  be  in  satisfaction  of  all  former  provisions,  though  it  did  not  so  express."     And  then  he  refers 
to  a  case,  which  undoubtedly  was  a  case  in  which  the  first  provision  was  a  provision  strictly  ex 
obligatione.     From  the  language  of  Lord  Stair,  I  think  I  am  entitled  to  infer  that  the  qucstioo 
was  somewhat  new  at  that  time.     He  does  not  lay  down  the  doctrine  very  authoritatively,  but 
says  it  has  been  so  found.     He  expresses  no  objection  to  the  doctrine,  but  lays  down  the  doctrine 
as  applicable  to  what  I  presume  to  have  been  other  cases  that  had  in  his  time  existed. 

We  then  come  from  Lord  Stair  to  Lord  Bankton,  who,  I  think,  was  before  Erskine.  They 
were  contemporaries,  but  Lord  Bankton's  book  was  published  first.  Bankton  says,  though  not 
in  the  passage  cited  by  my  noble  and  learned  friend  on  the  woolsack,  but  in  the  passage  next  to 
it,  in  1st  book,  title  6,  §  5, —  "Bonds  of  provision '^  (that  is,  for  children)  "will  be  effectual 
against  the  heir  without  delivery  or  a  dispensing  clause.  But  a  disposition  of  the  estate  to  the 
heir,  posterior  in  date,  but  prior  to  the  delivery  of  such  bonds,  will  not  subject  him  as  successor 
titulo  lucrative  post  contractum  debitumj  because,  while  the  bonds  are  in  the  father's  power, 
the  debt  is  not  effectually  contracted."  That  is,  in  fact,  he  merely  elaborates  the  proposition, 
that  bonds  of  provision,  though  undelivered,  are  valid  if  they  remain  in  the  custody  of  the  maker 
of  them  up  to  his  death.  They  are  then  valid  against  the  heir,  though,  if  the  owner  of  the  estate 
parted  with  it  to  the  heir  in  his  lifetime,  they  are  not  such  debts  as  would  then  affect  the  estate. 
But  Lord  Bankton  goes  on  to  say, — "  Mere  bonds  of  provision  being  granted  to  a  child  in  family, 
without  relation  of  the  one  to  the  other,  they  will  be  all  due.  The  case  is  different  where  a 
portion  is  contracted  with  a  daughter  In  her  marriage  settlement,  which  will  be  presumed  in 
satisfaction  of  former  provisions  or  other  claims  against  the  father." 

Now,  my  Lords,  I  confess  that  I  am  unable  to  give  any  other  construction  to  that,  but  that  be 
is  speaking  there  of  bonds  of  provision,  such  as  he  was  alluding  to  in  the  former  part  of  that 
paragraph,  and  that  a  provision  made  for  the  daughter  upon  her  marriage  will  be  presumed  to 
nave  been  made  in  satisfaction  of  former  provisions;  that  is  to  say,  if  there  is  nothing  to  vary 
the  case  on  the  one  side  or  the  other,  the  provision  made  on  the  marriage  is  presumed  to  be  that, 
which  a  second  bond  of  provision  would  not  have  been  presumed,  namely,  in  satisfaction  of  the 
previous  bond,  or  of  all  previous  bonds  which  had  gone  before.  Now,  I  confess  it  appears  to 
me,  that  that  lays  down  the  law  exactly  as  the  law  is  in  this  country,  which  is,  that,  pritnd  facie, 
if  a  provision  is  made  by  a  parent  on  the  marriage  of  his  child,  that  is  presumed  to  be  in  satis- 
faction of  what  he  had  previously  intended  and  indicated  by,  not  a  bond  of  provision,  for  in  this 
country  there  is  no  such  thing  as  a  bond  of  provision,  but  by  a  voluntary  provision  which  would 
be  effectual  if  it  remained  uncancelled  at  the  time  of  his  death.  That  is  the  law  as  laid  down  by 
Lord  Bankton. 

Then  Erskine  (in  book  3,  title  3,  §  93)  says,  "The  rule  debitor  non prasumitur  donare  being 
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only  a  presumption,  must  yield  to  contrary  presumptions.  Hence  bonds  of  provision  by  a  father 
to  a  child,  especially  one  who  is  not  forisfamiliated,  are  from  the  presumption  of  paternal 
affection  understood  to  be  granted  not  in  satisfaction  but  in  addition  to  the  child's  patrimony." 
He  refers  to  Lord  Stair  for  that.  "  But  even  this  presumption  may  be  overruled  by  circumstances 
-which  point  out  an  intention  in  the  father  to  include  the  first  bond  in  the  last."  My  Lords,  I 
infer  from  all  this,  following  the  reference  to  Lord  Stair,  that  he  considered  this  doctrine  to  have 
been  more  elaborately  gone  into  since  the  time  of  Lord  Stair.  **  Thus,"  he  says,  "  a  settlement  to 
a  daughter  in  a  marriage  contract  is  presumed  to  be  granted  in  satisfaction  or  solution  of  all  former 
provisions,  though  it  should  not  bear  the  words  *  in  satisfaction,'  because  provisions  granted  by 
fathers  in  marriage  contracts  are  generally  intended  to  comprehend  the  whole  estate  that  is  to 
be  expected  by  the  husband  from  the  wife  or  her  father  in  name  of  tocher."  That  is  the  way  in 
which  the  doctrine  is  laid  down  by  Erskine,  and  which,  as  well  as  the  passage  from  Bankton, 
would,  1  conceive,  fully  bear  out  the  proposition,  that  the  presumption  in  Scotland  is  the  same 
as  the  presumption  in  England. 

I  must  here  observe,  that  when  it  is  said  by  the  learned  Judges  in  Scotland,  that  this  principle 
of  the  law  of  England  has  been  often  reprobated,  1  question  whether  that  is  a  fair  way  of 
'  representing  what  has  been  said  by  the  Judges  in  England.  The  extent  to  which  the  doctrine 
has  been  carried  has  been  reprobated,  but  1  am  not  aware  of  any  case  in  which  any  Judge  has, 
ex  cathedrdy  said,  that  that  is  a  principle  that  ought  not  to  prevail ;  and  if  they  had  said  so,  I 
confess  that  I  think  that  would  have  been  saying  something  that  experience  would  not 
warrant.  Because,  when  a  parent  does,  upon  the  marriage  of  his  daughter,  make  a  provision 
for  her,  primd  facie  the  presumption  is,  that  he  means  that  provision  to  be  in  satisfaction  of  what 
he  otherwise  intended  to  have  given  her.  Take  the  common  case  of  a  parent  havingleft  by  his 
will  a  legacy  of  £10^000  to  her,  it  would,  in  ninety-nine  cases  out  of  a  hundred,  be  [held,  that 
it  would  totally  defeat  his  intention,  if  she  were  allowed  to  take  the  legacy  as  well  as  the 
provision.  Therefore,  I  merely  require  to  observe,  that  I  do  not  agree  to  the  proposition  that 
seems  to  have  been  taken  for  gran  ted.  by  some  of  the  Judges  of  the  Court  below,  that  the 
doctrine  in  England  is  one,  which,  as  a  simple  doctrine,  has  been  reprobated  by  any  Judges 
here,  or  has  been  considered  to  be  a  doctrine  that  ought  not  to  prevail.  However,  whether  it  is 
right  or  wrong,  that  it  prevails  in  England  is  a  matter  beyond  ail  doubt ;  and  unless  I  reject  the 
authority  of  Bankton,  Erskine,  and  Lord  Stair — Lord  Stair  speaking)  more  diffidently  because 
the  question  does  not  seem  in  his  time  to  have  been  very  much  discussed — I  have  very  great 
difficulty  in  saying,  that  the  same  doctrine  must  not  be  held  to  apply  in  Scotland,  unless  you  say 
that  those  very  learned  writers  have  come  to  a  wrong  conclusion. 

But  now  let  us  see  what  the  early  authorities  are,  which  either  bear  out  or  militate  against  this 
proposition.  It  is  perfectly  true,  as  was  observed  by  my  noble  and  learned  friend  who  referred 
to  many  of  the  opinions  that  we  have  before  us,  that  a  whole  chapter  or  whole  head  in  Morrison 
has  reference  entirely  to  this  question.  They  are  all  more  or  less  ancient  cases,  a  century  or  two 
old.  My  Lords,  it  is  perfectly  true  that,  upon  looking  at  these  cases,  it  appears  that  the  greater 
portion  of  them  are  cases  in  which  the  prior  provision  had  been  made  ex  obligatione,  I  do  not 
know,  that  that  appears  to  me  very  much  to  affect  the  case ;  but  if  it  did,  they  are  not  all  so. 
There  are  two  particularly  which  are  not  so,  one  certainly,  and  the  other  in  such  terms  that  it 
may  be  doubtful,  whether  it  is  so  applicable,  because  it  was  not  a  case  of  a  portion  at  all.  I 
allude  to  the  case  of  Belshies  v.  Murray ^  M.  1 1,361,  in  which  a  gentleman  of  the  name  of  Murray 
made  a  trust  disposition  and  settlement  of  his  estate  upon  the  same  relation  (being  a  single  man 
himself)  charged  with  a  legacy  of  ^yyo  to  his  niece  Amelia  Belshies.  That  was  in  the  year 
1738.  Two  years  afterwards  he  revoked  that  settlement  and  made  a  new  one,  and  settled  his 
property  upon  the  defender  Murray,  but  subject  to  the  legacy  which  he  had  given  in  the  former 
settlement.  It  appears  that,  soon  after  that,  Amelia  Belshies  married  a  gentleman,  whose  name 
I  do  not  remember,  and  she  had  two  sons,  namely,  in  the  year  1744.  Mr.  Murray  executed  a 
bond  to  her  to  pay  ;£i20o  to  her  and  her  husband  and  her  children,  making  a  sort  of  family 
provision  for  them.  It  was  held,  after  the  death  of  Murray,  that  the  ;£i20o  being  paid,  (of  course 
they  had  a  right  to  claim  that,)  Amelia  Belshies  and  her  family  could  not  claim  the  other  £2fiOi 
but  that  the  ^1200  was  the  substitution  for  the  other. 

If  that  had  been  the  only  case,  I  should  not  have  felt,  that  that  was  a  case  that  entirely  bore 
out  Erskine  or  Bankton,  because  it  was  not  the  case  of  a  father  by  a  tocher  providing  for  his 
daughter.  It  might  have  been,  though  it  was  not  stated,  that  it  was  done  by  a  person  standing  in 
loco  parentis  J  but  that  does  not  appear,  so  far  as  I  collect  from  the  report.  But  there  is  another 
case  reported  very  soon  afterwards,  of  Dows  v.  Dowy  M.  1 1,477,  which  seems  to  me  to  go  the  full 
length  of  what  these  learned  institutional  writers  lay  down.  There  a  bond  of  provision  had  been 
made  by  Mr.  John  Dow  in  favour  of  his  children,  four  daughters  ;  and  if  he  should  die  without 
issue  male,  then  the  bond  secured  further  provision  for  them.  He  had  at  that  time  a  son,  who 
afterwards  died  without  issue,  or,  at  least,  without  issue  male — I  believe  without  issue,  never 
having  been  married ;  and  the  consequence  was,  that  the  estate,  I  suppose  in  virtue  of  some 
entail,  passed  to  a  distant  collateral  male  heir.     It  was  held,  upon  the  question  arising  between 
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the  daughters  and  the  distant  male  heir,  that,  the  tocher  having  been  given  by  the  father  upon 
the  marriage  of  such  of  his  daughters  as  had  married,  the  tocher  mentioned  in  their  marriage 
contract  was  in  satisfaction  of  all  former  provisions,  though  not  so  expressed.  But,  then,  the 
Court  said,  "  if  they  were  contracted,"  that  is,  if  the  daughters  were  married,  (that  is  the  meaning 
of  it,)  "before  their  brother  died,  then  they  were  not  thereby  excluded  from  the  additional 
provision  incident  thereafter  by  the  succession  of  the  other  heir  male."  That  was  perfectly  good 
sense,  because  what  the  father  had  provided  was,  in  the  one  event,  a  particular  portion,  and,  if  a 
subsequent  event  had  happened,  a  further  portion;  and  the  daughters  married  before  the 
subsequent  event  had  happened  Then,  say  the  Judges,  what  you  have  as  tocher  must  be  in 
satisfaction  of  what  was  given  to  you,  rebus  sic  stantibus^  at  the  time  of  the  marriage,  but  it  does 
not  preclude  your  claiming  that  which  you  may  be  entitled  to  upon  the  subsequent  event 
happening,  which,  according  to  the  provision,  gave  you  a  larger  interest,  and  which  could  not 
have  been  intended  to  have  been  compensated  for  by  the  father,  because  fton  constat  that  that 
further  provision- ever  could  arise. 

Now,  it  appears  to  me,  that  that  case  goes  the  whole  length  of  recognizing  this  proposition, 
because,  although  it  is  true,  that  that  is  not  a  provision  by  a  trust  settlement  and  disposition,  that 
is  a  mere  matter  of  form.  We  learn  from  this  case,  that  the  system  of  giving  bonds  of  provision 
as  a  mode  of  providing  for  children  was,  until  a  very  recent  period,  the  only  mode,  or  almost  the 
only  mode,  in  which  such  provision  could  have  been  made. 

And  Lord  Murray  states,  that,  in  his  experience  in  his  early  practice  at  the  bar,  it  was  the 
common  mode  of  providing  for  children.  The  principle  really  was,  that  if  you  make  a  voluntary 
provision  for  a  child,  though  it  be  voluntary,  yet,  if  you  afterwanis  give  a  tocher  to  the  child 
upon  his  marriage,  that  supersedes  the  previous  intended  voluntary  provision. 

Now,  my  Lords,  the  question  is,  How  has  that  principle  been  borne  out  and  acted  upon  in 
more  modern  times .f*  Now  I  confess  that  1  am  unable,  without  saying  that  the  two  cases  of 
Grant  v.  Anderson  and  Smith  v.  Nimfno^tr^  wrongly  decided,  to  come  to  any  other  conclusion, 
but  that  the  Courts  have  acted  upon  the  principle  laid  down  by  Bankton  and  Erskine,  and  acted 
upon  it  as  being  the  clear  law  of  Scotland. 

In  the  case  of  Grant  v.  Anderson^  which  was  decided  in  1840,  a  settlement  had  been  made  by 
Anderson,  whereby  he  secured  ^^2000  to  his  daughter.  That  settlement  was  made  in  1829.  In 
1830  the  daughter  married  Mr.  Grant,  and  upon  the  occasion  of  the  marriage  the  father  bound 
himself,  on  his  death,  to  pay  £2000  for  his  daughter  and  her  family  in  lieu  of  all  claims  except 
good  will — that  is,  it  would  not  exclude  what  he  gave  to  her  by  way  of  bequest.  She  took  that 
in  lieu  of  all  claim  of  legitim  or  any  other  claim  that  she  might  set  up  as  a  legal  claim  against 
him,  but  not  of  anything  that  he  might  leave  her.  The  question  was,  whether,  after  that 
settlement,  she  was  entitled  to  claim  not  only  what  she  had  under  the  settlement,  but  what  had 
been  given  to  her  by  will ;  and  it  was  held  that  she  was  not.  That  case  was  very  elaborately 
discussed ;  and  Lord  Mackenzie,  a  very  able  and  very  painstaking  Judge,  investigated  the  case 
fully,  and  stated  that  he  had  been  unable  to  discover  one  case  in  which  a  provision  by  will,  not 
obligatory,  was  held  to  be  satisfied  by  a  provision  in  a  marriage  contract.  That  may  be  very 
true,  literally  speaking.  It  did  not  apply  to  a  provision  by  will,  but  it  applied  to  voluntary 
provisions  revocable  up  to  the  time  of  death.  Therefore  it  seems  to  me,  that  the  distinction 
between  a  bond  of  provision  and  a  will  is  a  distinction  too  weak  to  be  supported.  He  says  very 
truly — "  I  have  not  been  able  to  discover  one  case  in  which  a  provision  by  a  will  not  obligatory 
was  held  to  be  satisfied  by  a  provision  in  a  contract  of  marriage.'' 

"And  one  reason,"  he  says,  "much  iu*ged  in  the  cases  where  an  obligatory  provision 
(gratuitous  or  not,  but  obligatory)  was  held  to  be  satisfied  by  an  after  provision  in  a  contract  of 
marriage,  was  that  debitor  non  prcesumitur  donarcy  which  is  inapplicable  in  the  case  of  a  first 
provision,  even  by  will,  on  a  child,  for  that  is  in  a  sort  onerous,  the  father  being  bound  in 
morality  at  least  to.  provide  something;  but,"  he  says,  "another  and  stronger  reason  is  fiilly 
applicable  to  all  cases  of  this  kind,  viz.,  that  in  marriage  contracts  the  father  is  presumed  to 
bring  forward  all  that  he  means  to  give  his  child,  or  that  child's  share  of  his  property,  in  order 
to  obtain  better  terms  from  the  other  contracting  party.' '  This  is  the  reason  chiefly  insisted  on 
in  the  decisions,  and  it  is  to  be  observed  that  it  is  the  only  reason,  which  distinguishes  these  cases 
of  marriage  contracts  from  cases  of  other  provisions  where  also  the  first  provision  is  generally 
obligatory,  and  the  maxim  debitor  non  prcesumitur  donare  is  fully  applicable,  and  where  it  is  yet 
found  that  both  provisions  are  due,  contrary  to  what  is  found  in  the  cases  of  marriage  contracts. 
Now  this  is  the  ratio  looked  to  by  Stair,  Bankton,  and  Erskine.  Now  it  is  quite  applicable  to 
the  case  of  a  voluntary  provision  on  a  child  followed  by  a  marriage  contract. 

It  is  said  that  that  case  was  decided  on  some  special  grounds,  and,  unfortunately,  it  has  been 
very  much  the  habit— I  am  afraid  too  much  the  habit — on  both  sides  of  the  Tweed  to  say  we 
decide  a  case  upon  special  grounds,  when,  in  truth,  you  wish  to  shrink  from  the  responsibility  of 
laying  down  a  more  general  rule.  But  I  confess  that  I  seek  in  vain  for  any  special  grounds  in 
the  case  of  Grant  v.  Anderson,  It  seems  to  me  that  if  there  was  no  s\ich  primA  facte  presamp- 
tion  as  appears  to  me  to  exist  by  the  law  of  Scotland,  the  case  was  wrongly  decided.     I  do  not 
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at  all  mean  to  say,  that  it  was  wrongly  decided,  because,  but  for  the  difference  of  opinion  that 
exists  in  this  case,  I  should  have  thought  it  quite  rightly  decided  according  to  the  general  law  of 
Scotland. 

Then  that  case  was  followed  very  soon  afterwards  by  the  cas£  of  NimmOy  which  is  very 
important.  That  was  a  case  which  did  not  decide  the  very  point,  because  the  other  two 
dispositions  that  had  to  be  considered  were,  first,  the  sstdement  upon  the  marriage  contract; 
secondly,  the  provision  that  was  made  afterwards.  The  first  settlement  had  been  made  in  1807 
by  Thomas  Nimmo,  binding  his  trustees  to  pay  to  each  of  his  five  daughters  j^iooo;  that  is, 
^500  at  the  end  of  one  year,  and  ;£5oo  at  the  end  of  five  years  after  his  death.  Elizabeth,  one 
of  the  daughters,  married  in  1825,  and  Nimmo,  the  father,  then  bound  himself  by  her  marriage 
contract  to  pay  ;^iooo  in  the  same  way;  that  is,  ;£soo  at  the  end  of  one  year  and  Ji^oo  at  the 
end  of  five  years  after  his  death,  to  be  settled  upon  her  and  her  family.  In  1830,  (whether  he 
had  forgotten  the  settlement  of  1807  does  not  appear,)  he  executed  a  new  settlement,  which,  of 
course,  got  rid  of  the  voluntary  trust  settlement  of  1807,  and  by  that  new  settlement,  he 
burthened  his  estate  to  pay  ;£iooo  to  each  of  his  daughters,  which  included  Elizabeth,  to  be 
settled  in  the  same  way.  The  question  was,  Whether  the  daughter  Elizabeth  was  entitled  to 
take  that  subsequent  provision,  as  well  as  the  provision  that  had  been  made  for  her  on  her 
marriage  ?  It  was  held  that  she  was  not, — not  by  the  universal  concurrence  of  the  Judges,  but 
by  three  out  of  four.  Lord  Meadowbank  dissented.  He  says,  "  I  have  had  no  difficulty  whatever 
in  being  of  opinion  that  the  tocher  being  secured  to  Mrs.  Smith  (that  was  Ehzabeth)  by  this 
contract  supersedes  the  provision  made  for  her  in  the  deed  1807  ;"  that  is,  if  the  question  had 
been  between  the  marriage  contract  provision  and  the  prior  voluntary  provision,  I  should  have 
had  no  doubt,  that  the  marriage  contract  provision  supersedes  the  other.  He  goes  on  to  say, 
'*  And  that  had  her  father  died  at  this  period,  she  could  only  have  been  entitled  to  one  sum  of 
;^iooo."  He  goes  upon  this,  that  the  case  was  different  when  he  made  a  subsequent  provision. 
He  thought  that  the  doctrine  did  not  then  apply,  but  that  the  subsequent  voluntary  provision 
was  to  be  taken  as  additional.  Lord  MoncreifT  concurring  with  the  majority  of  the  Court,  that 
the  subsequent  provision  could ^not  be  claimed,  says — "It  is  a  settled  point,  that  if  the  contract 
is  last,  there  is  a  presumption  against  duplication? '  It  appears  to  me,  therefore,  that  not  only 
the  institutional  writers  lay  down  this  principle,  but  we  have  one  of  the  highest  authorities  in 
modern  times — universally  acknowledged  to  be  so  by  Scotch  lawyers — Lord  Moncreiff,  stating 
that  it  is  a  settled  point,  that  in  that  case  the  presumption  is  against  duplication. 

Then  it  is  said  that  that  does  not  mean  what  we  understand  by  presumption,  but  it  is  only  that 
you  are  to  look  at  the  circumstances  of  the  case,  and  that  it  is  a  questio  voluntatis.  My  Lords, 
one  reason  which  leads  me  to  the  conclusion,  that  that  cannot  be  what  any  of  those  authorities 
meant  is,  that,  if  it  was  so,  there  was  no  reason  for  saying  anything  at  all  upon  the  subject ; 
because,  whether  you  are  speaking  of  tocher  or  anything  else,  if  ex  visceribus  of  the  instrument, 
as  the  Scotch  lawyers  say,  you  can  discover  that  it  was  meant  to  supersede  the  former  without 
any  presumption  or  rule  of  law,  that  case  would  include  tocher  and  every  other  possible  claim. 

Upon  these  grounds,  I  am  bound  to  state  that  the  conclusion  at  which  I  should  have  arrived 
is,  that  the  minority  of  the  Judges  in  the  Court  below  in  this  case  have  come  to  a  correct 
conclusion  as  to  what  was  the  general  rule  according  to  the  Scotch  law.  But  then,  my  Lords,  it 
is  also  said,  and  has  been  argued  very  forcibly  indeed  by  the  Lord  Advocate,  that  if  there  had 
been  such  a  presumption  according  to  the  Scotch  law,  that,  like  every  other  presumption,  may 
be  repelled,  and  that  here  there  are  circumstances  which  ought  to  lead  your  Lordships  to  say 
that  it  was  repelled.  It  was  said  first  of  all,  compare  this  marriage  contract  of  Mrs.  Edmiston's 
with  the  previous  marriage  contract.  Now,  my  Lords,  just  one  observation  occurs  upon  that.  I 
consider  that  to  be  a  course  which  your  Lordships  cannot  adopt ;  it  cannot  be  consistent  with 
any  rules  of  evidence  either  in  Scotland  or  in  England,  that  when  you  are  merely  construing  the 
meaning  of  a  particular  contract,  you  are  to  look  to  see  what  the  maker  of  that  contract — the 
person  entering  into  it — may  have  done  upon  some  other  occasion.  *  That  is  not  a  legitimate 
mode ;  my  noble  and  learned  friend  has  referred  to  it  for  a  different  object.  It  may  be,  that  it 
was  quite  lawful  to  refer  to  other  contracts,  to  find  out  his  intention  if  there  be  no  such  general 
presumption  ;  but  if  there  be  such  a  presumption,  as  I  should  have  thought  there  was  by  the  law 
of  Scotland,  then  the  meaning  of  this  contract  must  be  ascertained  with  reference  to  what  the 
law  of  Scotland  was,  and  with  reference  to  the  existence  of  such  a  rule.  And  that  being  so,  it  is 
clear  to  my  mind  that  you  cannot  look  to  any  other  document  for  the  purpose  of  explaining  that 
which  must  be  explained  by  what  is  found  within  its  own  four  comers.  The  truth  is,  if  this 
presumption  prevails,  the  statement  that  it  shall  be  in  satisfaction  of  previous  provisions  is 
unnecessary,  and  the  fact,  that  that  has  been  stated  in  other  instruments,  only  shews,  what  is  very 
commonly  the  case,  that  the  testator  had  unnecessarily,  though  probably  very  wisely,  (it  would 
have  avoided  all  discussion  if  he  had  done  so  here,)  stated,  what  would  have  been  the  rule  of 
law,  if  he  had  not  so  stated. 

But,  then,  it  is  said  that  here  there  is  no  intention  of  making  the  daughters  equal  That  is 
quite  clear.    I  think  there  was  no  intention  that  they  should  be  equal.    Great  inequality  appears 
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upon  the  face  of  the  documents,  but  the  rule  does  not  depend  upon  the  provisions  being  equal. 
In  some  of  the  cases  (I  cannot  say  that  I  have  examined  them  sufficiently  to  say  in  all)  there  has 
been  great  inequality  amongst  the  children  that  were  to  take.  1  believe  that  inequality  existed 
in  the  case  of  Pym  v.  Lockyer.  The  question  is  not,  Whether  the  children  were  intended  equaUy 
to  be  provided  for,  but  whether  the  settler  or  testator,  the  maker  of  the  trust  deed,  has  indicated 
in  what  proportions  he  chooses  his  different  children  to  be  provided  for.  In  Pym  v.  Lockyer^ 
which  was  a  great  case  before  Lord  Cottenham,  the  legacies  were  not  all  of  the  same  amount  ; 
but  Lord  Cottenham  does  not  seem  to  have  considered  that  as  a  matter  of  any  importance.  In 
expressing  his  opinion,  that  the  advance  of  a  sum  smaller  than  the  legacy  should  only  operate  as 
satisfaction  pro  tantOj  he  says — "  A  father  who  makes  his  will,  dividing  his  property  amongst  his 
children,  must  be  supposed  to  have  decided  what,  under  the  then  existing  circumstances,  ought 
to  be  the  portion  of  each  child,  not  with  reference  to  the  wants  of  each,  but,  attributing  to  each 
the  share  of  the  whole,  which,  with  reference  to  the  wants  of  all,  each  ought  to  possess.*  Then 
he  goes  on  to  shew,  that  if  he  advances  a  less  sum  of  money  to  any  one  child,  that  does  not 
shew  any  alteration  in  his  intentions  as  to  the  proportion  in  which  they  are  to  take,  but  only  as 
to  the  certain  portion  that  he  meant  to  give  by  anticipation.  He  seems  to  assume,  that  the 
circumstance  of  there  being  inequality  in  the  objects  of  the  testator  does  not  at  all  interfere  with 
the  general  application  of  the  rule.  Here,  at  the  date  of  the  marriage  contract,  the  father  had 
provided,  by  his  will  and  codicil,  for  his  three  unmarried  daughters,  in  the  proportions  in  which 
he  thought  they  ought  to  be  benefited  at  his  death.  Then  he  gives  to  one  of  them  a  sum  equal 
to  what  he  had  given  by  the  trust  deed.  I  respectfully  ask,  why  is  the  presumption  of  ademption, 
(as  we  should  call  it  in  England,  though  it  is  a  very  inaccurate  expression,)  which,  it  is  admitted, 
would  have  applied  if  the  legacies  had  been  equal,  inapplicable  because  they  were  unequal }  The 
subsequent  variations  are  not  material.  By  the  marriage  contract,  the  provision  for  Margaret 
was  gone,  and  the  subsequent  codicils  only  indicate  the  fluctuating  intention  of  the  testator  as  to 
the  two  remaining  daughters. 

Thirdly,  it  was  argued,  that  possibly  the  gift  might  be  set  up  by  the  subsequent  codicil,  but  I 
think  that  is  really  unargueable.  It  was  not  very  strongly  pressed,  because,  as  was  pointed  out 
in  the  case  of  Powys  v.  Mansfield^  the  effect  of  a  codicil  is  only  to  set  up  the  prior  instrument, 
as  far  as  it  was  then  operative,  not  to  give  it  any  effect  which  by  law  it  had  not  at  the  time. 
Then,  with  regard  to  the  circumstance  that  one  settlement  makes  provisions  only  for  the  children 
of  the  marriage,  and  the  other  for  all  the  children:  that  has  been  often  discussed  upon  grounds 
applicable  as  well  to  Scotland  as  to  England ;  and  it  has  been  held,  in  the  case  of  Wharton  v. 
Lord  Durham,  3  CI.  &  F.  146,  that  that  is  totally  unimportant; — that  what  you  are  to  consider 
is  the  amount  which  the  father  gives.  What  may  be  his  reasons  for  giving  it  more  or  less 
strictly  tied  up  in  one  case  than  in  another  is  a  matter,  which  it  is  impossible  for  us  to  enter  into 
or  explain.     Therefore  these  differences  are  immaterial. 

As  to  the  suggestion  that  the  testator  evidently  intended  inequality  by  reason  of  the  revocation 
of  what  he  had  given  to  his  sons,  I  think  that  has  been  satisfactorily  answered  and  shewn  to  be 
immaterial.  He  had  given  to  one  of  his  sons  £2000^  subject  to  the  deduction  of  anything  that 
he  might  advance  to  him,  and  which  should  appear  in  his  ledger,  and  to  the  other  ;^6ooo,  in  the 
same  way.  Afterwards,  to  make  all  that  right,  and  to  prevent  any  question  about  it,  he  says,  as 
to  the  one  who  was  to  have  ;£200o,  I  have  already  advanced  him  ;£i90o,  and  which  with  the 
interest  goes  far  beyond  ;^2ooo ;  therefore  that  will  be  found  in  my  ledger,  and  therefore  I  revoke 
all  that  I  have  said  about  the  gift  of  ^£2000  to  him.  I  desire  that  he  may  not  be  at  all  harrassed 
or  molested  as  to  that  which  is  a  debt  of  more  than  £2000  appearing  in  my  ledger.  And  just  in 
the  same  way  with  regard  to  the  son  to  whom  he  had  given  ;£6ooo,  he  says,  I  have  advanced 
.  him  that  which  I  choose  to  cill  £2000^  (it  is  rather  more  than  less,)  he  says  that  it  is  to  be 
cancelled,  and  his  legacy  is  to  be  reduced  to  ;£40oo.  These  provisions  seem  to  me  to  have  no 
bearing  upon  the  question. 

I  have  thought  it  my  duty  to  state  very  shortly  the  grounds  which,  if  this  had  been  argued  as 
res  Integra  before  me,  and  not  in  your  Lordships'  House  byway  of  appeal  from  the  Court  below, 
would  have  led  me  to  a  contrary  conclusion  from  that  at  which  my  two  noble  and  learned  friends 
have  arrived;  and  I  must  conclude  as  I  began,  by  saying,  that,  considering  the  great  preponder- 
ance of  authority  that  there  is  both  here  and  in  Scotland  against  the  view  which  I  have  taken,  I 
must,  of  course,  say,  that  I  arrive  at  that  conclusion  with  very  great  diffidence. 

Lord  Wensleydale. — My  Lords,  the  first  question  which  arises  in  this  case  is,  whether  it  is 
a  rule  of  Scotch  law,  that  a  provision  of  tocher  by  the  marriage  contract  of  a  daughter  is  to  be 
presumed,  prtrnd/aae,  to  be  in  satisfaction  of  former  testamentary  provisions  in  her  favour. 

It  is  not  contended  to  be  a  presumptio  juris  et  dejure,  but  a  primd  facie  presumption  of 
fact,  throwing  the  onus  probandi  on  the  party  insisting  on  the  contrary;  and  unless  that 
onus  is  discharged  by  shewing  the  balance  of  evidence  to  be  against  the  presumption,  it  must 
prevail. 

This  question  is  of  great  importance  in  a  general  point  of  view,  as  every  general  rule  is  which 
must^  when  established,  be  applied  to  all  cases  that  come  before  the  Court ;  though  I  must  say. 
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that  on  the  view  I  take  of  the  facts  in  this  case,  I  am  inclined  to  think  it  would  not  make  any 
difference  in  my  opinion,  if  it  were  established. 

By  the  law  of  Scotland,  a  subsequent  voluntary  provision  by  a  father  given  to  a  child,  I 

conceive,  is  considered,  primd  facie,  as  not  being  a  satisfaction  of  a  former  similar  provision. 

There  is  no  primd  facie  presumption  against  double  portions.     But  there  is  now  established,  by 

the  law  of  England,  what  is  said  to  be  an  artificial  rule,  founded  upon  a  leaning  against  double 

portions,  that,  where  a  parent  gives  a  legacy  to  a  child,  not  stating  the  purposes  with  reference 

to  which  he  gives  it,  the  Court  understands  him  as  giving  a  portion ;   and  if  he  afterwards 

advances  a  portion  on  the  marriage  of  that  child,  it  is  to  be  deemed  a  satisfaction  of  the  legacy 

(^JEx parte  Pye,  18  Ves.  140).     This  rule  is  now,  by  a  long  course  of  decisions,  firmly  and  fully 

established,  and  cannot  be  disputed,  and  any  comment  upon  it  would  be  worse  than  useless.     It 

by  no  means  follows,  however,  that  because  it  h^s  been  adopted  by  the  Courts  in  this  part  of  the 

United  Kingdom,  it  must  be  followed  in  another  part.     This  case  depends  entirely  upon  Scotch 

law.     I  have  wiade  a  careful  examination  of  the  several  authorities  referred  to  by  the  Lords  of 

Session  in  their  full  and  elaborate  judgment  in  the  Court  of  Session,  and  quoted  in  their  very 

able  arguments  at  your  Lordships'  bar,  and  I  concur  in  the  opinion  of  my  noble  and  learned 

friend  on  the  woolsack.    I  am  not  satisfied  that  there  is  any  rule  of  the  law  of  Scotland,  that  a 

settlement  on  a  daughter  in  a  marriage  contract  is  presumed  to  be  a  satisfaction  of  previous 

provisions  for  children,  unless  these  provisions  are  ex  obligatione. 

There  is  certainly  no  decided  case  in  which  such  a  rule  is  laid  down  where  the  testamentary 
provisions  are  voluntary,  and  I  am  not  satisfied,  that  the  passages  cited  from  Erskine,  3rd  boolc, 
title  3,  and  §  93,  and  the  other  text  writers  which  have  been  quoted,  are  anything  more  than 
illustrations  of  the!  general  rule,  debitor  non  prcesumitur  clenare.  It  is  quite  true,  that  observ- 
ations are  often  made  in  the  cases  as  to  the  weight  to  be  attached  to  a  provision  for  tocher  in  a 
marriage  settlement,  when  the  question  is.  What  was  the  intention  of  the  parent  ? 

In  the  case  cited  by  Mr.  Anderson,  of  Dows  v.  Dow^  M.  1 1,477,  on  which  he  much  relied,  whefe 
the  provision  was  not  ex  obligatione,  it  was  stated  at  the  bar,  that  tochers  in  contracts  of  marriage 
by  the  father  are  ever  presumed  to  be  in  satisfaction  of  all  former  provisions,  for  parents  would 
never  omit  to  accu.nulate  their  children's  provisions  in  these  contracts,  that  their  reciprocal 
conditions  might  be  better.  This  is  not,  I  think,  a  statement  of  a  rule  of  law,  but  an  observation 
which,  when  made  in  contracts  of  that  description,  may  be  entitled  to  weight,  the  question  being, 
as  I  conceive  it  always  is,  of  the  intention  of  the  father  in  giving  the  portion.  There  is,  however, 
an  observation  of  the  Lord  Justice  Clerk  and  the  Lord  President  worthy  of  remark,  that  in 
such  cases  the  father  stipulates  only  for  what  he  means  to  be  bound  to  do,  not  for  all  he  may  do. 
The  other  cases  which  were  cited  seem  to  me  to  be  of  the  same  kind.  The  observation  is 
made  on  the  marriage  settlement  as  evidence  of  intention,  but  those  cases  do  not  establish,  that 
it  is  a  rule  of  law,  that  tochers  in  contracts  of  marriage  constitute  ^  primd  facie  case  of  satisfac- 
tion. If  there  were  a  case  of  a  portion  by  a  testamentary  instrument  of  a  sum  of  £\qgo  to  a 
daughter,  and  a  marriage  contract  in  which  nothing  more  was  stipulated  than  to  give  £\ooo 
tocher  to  the  wife,  I  am  not  satisfied,  that  there  is  any  rule  of  law  in  Scotland,  that  one  is  to  be 
taken  primd  facie  to  be  in  satisfaction  of  the  other  ;  and  if  there  were  no  further  evidence  on 
either  side,  the  decision  of  the  Court  ought  to  be  in  favour  of  the  daughter.  It  is,  I  think,  always 
a  mere  question  of  the  actual  inte.uion  of  the  father,  and  must  be  determined  in  each  instance 
upon  the  whole  evidence  applicable  to  such  a  subject. 

In  England,  if  the  case  were  to  arise  before  a  tribunal  of  which  a  jury  formed  a  part,  this 
question  would,  I  conceive,  be  determined  by  them,  subject  to  the  construction  of  the  terms  of  each 
written  instrument  by  the  Court.  In  our  Courts  of  Equity,  and  in  the  Courts  in  Scotland,  it  would 
be  the  duty  of  Judges,  exercising  in  this  respect  the  functions  of  a  jury,  to  decide  the  question  of 
fact.  It  is  obvious  that  decisions  of  such  Courts  upon  a  mere  question  of  fact  are  comparatively 
of  Httle  value  as  precedents  to  be  followed,  one  case  very  seldom  forming  a  satisfactory  guide 
in  another,  any  more  indeed  than  the  decision  of  one  jury  would  be  a  binding  authority  for 
another. 

The  question  for  us  to  decide  is,  whether  we  are  satisfied  that  Mr.  Kippen,  by  the  marriage 
settlement  of  December  14,  1850,  giving  his  daughter  Margaret  £ioqo  as  a  tocher,  meant  thereby 
to  satisfy  the  provisions  he  had  made  by  his  own  marriage  contract  of  the  2nd  of  August  181 5 
for  his  children,  which  in  the  result  amounted  to  j£8oo,  and  the  sum  of  ;£4ooo,  which  he  provided 
by  his  voluntary  trust  disposition  and  settlement  of  the  17th  of  July  1849,  for  each  of  his  three 
daughters,  Margaret,  Jane,  and  Elizabeth. 

As  to  the  first  provision  of  ffioo  due  ex obligatione  under  the  onerous  contract  of  Mr.  Kippen's 
own  marriage  contract,  the  established  rule  of  law  applies  debitor  non  prcesumitur  donarcy  and 
Mr.  and  Mrs.  Edmiston  cannot  have  a  legal  claim  for  ;£8oo.  It  must  clearly  be  taken  to  be 
satisfied  by  the  tocher.  On  this  point  ail  are  agreed.  The  question  in  the  case  is.  Whether  the 
evidence  shews  that  it  was  Mr.  Kippen* s  intention,  that  the  ;£4ooo  should  be  satisfied  by  the 
provision  in  the  marriage  contract  t  Upon  this  question  the  Judges  decided,  eight  being  of 
opinion  that  he  did  not^  and  five  that  he  did,  the  L^rds  giving  their  reasons  most  ably  on  both 
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sides,  and  apparently  exhausting  the  subject.  I  have  considered  their  reasons  with  great 
attention,  and  have  satisfied  myself,  that  the  majority  are  right,  and  that  the  truster,  Mr.  Kippen, 
did  not  mean  the  marriage  tocher  to  be  a  satisfaction  of  the  legacy. 

The  grounds  upon  which  I  have  come  to  this  conclusion  are,  first,  that  the  marriage  contract 
with  Mr.  Edmiston  contains  no  clause  of  renunciation  and  discharge  of  her  claims  against  her 
father ;  whereas  in  the  previous  settlemsnts  on  the  marriage  of  Mr.  Ahton  with  Marianne 
Kippen  on  the  17th  of  June  1848,  and  of  Mr.  Shaw  with  Christiana  on  the  12th  of  May  1849, 
there  is  contained  a  renunciation  of  every  provision,  legal  or  conventional,  competent  to  be  made 
against  William  Kippen  or  his  estate  after  his  death.  It  must  be  considered,  at  all  events,  a 
very  doubtful  question  of  law  whether  a  contract  of  marriage  was  by  law  printA  facie  a  satisfaction 
of  a  testamentary  portion  ;  and  if  Mr.  Kippen  meant,  that,  in  this  case,  the  £^000  should  be  so, 
it  cannot,  I  think,  be  doubted  that  he  would  have  caused  it  to  be  inserted  in  the  contract. 

This  difference  between  the  deeds  is  attempted  to  be  accounted  for  by  the  circumstan::e,  that 
a  different  law-agent  was  employed  to  draw  Mr.  Edmiston's  marriage  contract;  Mr.  Kippen's 
son,  a  writer  at  Glasgow,  having  prepared  the  other  two  settlements.  But  I  think  we  cannot 
attend  to  this,  by  whomsoever  prepared ;  .all  the  instruments  must  be  taken  to  express  the 
intention  of  the  party  to  them ;  and  it  is  a  very  strong  circumstance  to  shew,  that'he  meant,  that 
it  should  not  operate  as  a  discharge,  that  one  settlement  contains  no  discharge,  and  the  two 
others  do. 

It  has  to  be  observed  that  the  suggestion  made,  that  he  did  not  employ  his  son  to  draw  the  list 
settlement,  because  he  did  not  like  his  son  to  know  that  he  gave  a  larger  pjortion  to  Mrs. 
Edmiston  than  to  her  other  married  sisters,  fails,  for  it  appears  that  his  son  had  failed  in 
business,  and  was  no  longer  acting  as  a  writer  at  the  time  this  marriage  contract  was  prepared. 

The  second  circumstance  which  weighs  with  me  is,  that  after  the  alterations  made  by  the 
second  codicil  of  January  6,  1852,  he  confirms  his  first  disposition  and  deed  of  settlement  in  all 
other  respects,  which  primd  facie  indicates  his  intention,  that  the  £,ApoQ  provided  for  Mrs. 
Edmiston  therein  should  be  paid.  It  is  argued,  that  if  that  provision  had  been  already  satisfied 
by  the  gift  of  a  tocher  of  ;£5ooo,  it  would  not  be  revived  by  this  provision,  as  it  certainly  would 
not  by  the  law  of  England,  according  to  the  authority  of  Powys  v.  Mansfield^  6  Sim.  637  ;  and  3 
M.  &  C.  376.  But,  in  this  case,  which  is  one  purely  of  intention,  I  cannot  help  attributing  more 
weight  to  that  circumstance,  than  my  noble  and  learned  friend  on  the  woolsack  and  my  noUe 
and  learned  friend  opposite  have  done.  Facts  strike  men's  minds  very  differently.  I  own  that 
it  strikes  mine,  as  very  strong  evidence  to  shew,  that  he  meant  the  settlement  to  be  in  force  with 
reference  to  this  ^£4000.  The  importance  of  the  codicil  seems  to  me  to  consist  in  this,  that  be 
notices  his  advance  to  William  Kippen  of  near  ;£2ooo,  and  therefore  revokes  the  bequjst  of 


his  engagement  to  pay  ;£4ooo  more.  It  is  impossible  he  could  have  forgotten  that  transaction, 
and  his  confirmation  of  his  trust  disposition  in  all  other  respects  than  as  so  altered,  is,  I  thinly 
clearly  a  confirmation  of  the  bequest  to  her  of  the  £\oqo.  It  is  true,  that  by  his  trust  disposition 
he  provides  for  a  deduction  of  moneys  advanced  to  William,  from  the  legacy  of  £2000,  and  of 
all  sums  of  money  owing  to  him  from  George  from  the  legacy  of  j^6ooo,  and  the  legacy  to 
William  would,  without  the  clause  in  the  codicil,  have  been,  according  to  the  form  of  expression 
used  in  England,  adeemed.  But  this  appears  to  me  very  little,  if  at  all,  to  weaken  the  force 
of  the  above  observation  ;  and  the  bequest  to  George  would  suffer  a  greater  diminution 
than  he  has  provided  by  the  codicil,  by  reason  of  the  debt  due  from  him  being  more  than 
;t2ooo. 

I  cannot  help  thinking,  therefore,  that  the  confirmation  of  the  trust  disposition,  in  other 
respects,  is  very  strong  evidence  indeed,  of  the  intention  of  Mr.  Kippen  to  confirm  the  legacy 
of  ;£4000,  notwithstanding  the  marriage  settlement. 

These  are  the  principal  reasons  which  satisfy  me  as  to  the  testator's  intentions.  I  do  °?^ 
much  rely  on  the  difference  of  the  provisions  in  the  marriage  settlement  from  the  trust  disposi- 
tion, because  the  marriage  contract  gives  ;^iooo  more  than  the  settlement,  which  Mr.  Kippen 
may  have  thought  a  compensation  for  the  difference  of  the  provision  in  other  respects.  ^^^ 
I,  on  the  other  hand,  place  any  reliance  upon  the  circumstance,  that  a  father  must  be  supppsc<i 
to  regard  his  children  with  equal  affection,  and  as  equally  entitled  to  his  bounty.  I  agree  entireiv 
with  the  forcible  and  just  observations  of  the  Lord  Justice  Clerk,  against  this  being  a  just  ground 
of  judicial  decision.  If,  indeed,  we  were  to  proceed  on  this  supposition,  it  is  impossible  to 
reconcile  with  it  the  different  provisions  for  the  children,  which,  if  we  consider  the  marriage 
contract  a  satisfaction  of  the  bequest,  are  obviously  unequal. 

I  think,  therefore,  that  the  question  in  this  case  being  clearly  a  question  of  fact,  viz.,  01  tne 
intention  of  the  father,  the  evidence  is  in  favour  of  the  marriage  contract  not  being  a  satisfactioj 
of  the  bequest :  and  I  therefore  concur  with  the  majority  of  the  learned  Judges  in  the  Court  <» 
Session,  and  with  my  noble  and  learned  friend  on  the  woolsack. 
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Lord  Chancellor.— I  submit  to  your  Lordships,  that  in  this  case,  considering  it  is  a  question 
of  very  great  difficulty,  in  which  a  difference  of  opinion  existed  amongst  the  learned  Judges 
below,  and  also  exists  among  your  Lordships,  the  costs  of  both  parties  should  come  out  of  the 
estate. 

Afr.  Anderson. — That,  my  Lord,  would  be  no  relief  to  my  client,  because  he  is  residuary 
legatee.  I  submit  to  your  Lordships,  that  there  should  be  nothing  said  about  costs.  I  think  your 
Lordships  have  laid  it  down  as  a  rule,  that  when  you  diflfer  among  yourselves,  you  affirm  with- 
out costs.  That  question  arose  in  the  case  of  Johnson  v.  BeaUie,  10  CI.  &  F.  42;  where  there 
was  a  difference  of  opinion  in  this  House,  and  the  rule  was  then  laid  down,  that  the  affirm- 
ation should  be  without  costs. 

Lord  Advocate. — My  Lords,  this  is  a  case  in  which  the  sum  claimed  by  the  successful  party 
is  comparatively  a  very  small  sum,  while  the  residue  I  believe  to  be  very  large.  If  the  inter- 
locutor is  affirmed  without  costs,  it  will  certainly  be  a  case  of  great  hardship  upon  the 
respondents. 

Lord  Wensleydale. — You  say  it  is  a  very  small  sum.  It  is  ;£32oo ;  that  can  hardly  be 
considered  a  very  small  sum. 

Lord  Advocate. — We  understand  that  the  estate  is  not  less  than  ;£i  50,000. 

Lord  Chancellor. — The  interlocutor  will  be  affirmed  without  costs. 

Lord  Cranworth. — In  referring  to  what  Mr.  Anderson  observed,  I  must  protest  against 
that  rule  being  the  universal  rule  of  the  House. 

Mr.  Anderson. — It  is,  my  Lord,  a  rule,  subject  of  course  to  exceptions  ;  but,  primd  facie^  I 
submit  that  it  is  the  rule. 

Lord  Cranworth. — We  did  not  lay  it  down  as  a  universal  rule. 

Interlocutor  appealed  from  affirmed, 
James  and  Alex.  Peddie,  W.S.  Appellants'  Agents, — James  Carnegie,  Jun.,  W.S.  Respondents 
Agent, 
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Isabella  Geikie  or  Young  and  Others,  Appellants,  v,  John   Morris  and 

Others,  Respondents, 

Process — Multiplepoinding — Decree  of  Preference — Pedigree — Competition — Right  to  Compear 
— After  a  decree  of  preference  had  been  pronounced  in  favour  of  one  of  several  claimants, 
in  a  multiplepoinding  involving  a  question  of  pedigree,  another  set  of  claimants  appeared, 
and  insisted  on  their  right  to  give  in  a  claim. 

Held  (affirming  judgment).  That  they  may  be  allowed  to  do  so,  but  under  a  condition  thai  the 
compearers  should  pay  one  half  of  the  taxed  expenses  incurred  by  the  party  who  had  been 
preferred,  even  though  the  compearers  had  not  been  cited  originally,  and  averred  that  they 
had  not  heard  of  the  litigation  till  shortly  before  coming  forward,^ 

The  claimants,  Mrs.  Geikie  or  Young  and  others,  appealed  against  the  judgment  of  the  Court 
of  nth  March  1856,  and  pleaded,  in  their  case,  that  it  ought  to  be  reversed,  because — "incon- 
sistent (i)  with  the  legal  rights  of  the  appellants,  as  parties  who  had  not  been  cited  in  the 
multiplepoinding  ;  (2)  with  the  equity  of  the  ease  in  its  circumstances  ;  and  (3)  with  the  practice 
in  processes  of  multiplepoinding.       BelPs  Commentaries,  vol.  ii.  p.  299,  §  4. 

The  respondents  supported  the  judgment  in  their  case  on  the  following  ground : — "  Because 
the  condition  as  to  prior  costs  was  a  fair  and  proper  condition,  and  one  within  the  competency  of 
the  Court  to  impose,  and  rightly  and  properly  imposed  by  them."  Thorn,  24th  May  181 1,  F.  C. ; 
Mack  V.  Mack,  98.  524, 

Mundell  and  Hale  for  the  appellants. — There  is  no  ground  of  law  or  equity  for  laying  on  the 
appellants  the  large  sum  of  ;£i533  as  a  condition  for  being  allowed  to  lodge  a  claim;  and  to 
exact  it  is  a  denial  of  justice.  The  appellants  were  never  cited  in  the  multiplepoinding,  and  they 
allege  that  they  had  never  beard  of  the  litigation  till  lately,  and  that  they  had  not  been  guilty  of 
any  negligence  since  they  heard  of  it.  The  Court  had  often  stretched  its  rules  of  practice  to 
encourage  rather  than  punish  poor  persons  seeking  to  claim— Z^/M  v.  Leith,  i  S.  468 ;  Shaw's 
Digest,  1209.  The  appellants  were  entitled  to  appear,  so  long  as  the  fund  was  in  medio — 2  Bell's 
Com.  299.     It  will  be  found,  that  in  all  the  cases  where  the  Court  has  imposed  a  payment,  there 

^  See  previous  reports  28  Sc.  Jur.  263,  346.        S.  C.  3  Macq.  Ap.  347  :  30  Sc.  Jur.  594. 
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had  been  some  negligence  in  the  parties,  as  in  Gray  v.  Henderson,  \  S.  482  ;  Martin  v.  Hodden^ 
12  S.  155  J  Dimsdale  v.  Ware,  8  S.  262;  Goodsir  v.  Chalmers^  Trustees,  i  S,  15  ;  and  19  D.  174; 
Johnston  v.  Elder,  10  S.  195.  Lord  Justice  Clerk  and  Lord  Cowan  in  Magistrates  0/  Dundee  v. 
Lindsay,  19  D.  168,  expressly  say,  "There  is  no  rule  making  it  imperative  on  parties  coming  in 
late  in  a  multiplepoinding  to  pay  a  share  of  expenses.** — See  also  Scott  v.  Campbell,  2  D.  631. 
[Lord  Chancellor.— Supposing  you  are  not  let  in,  you  can  still  establish  your  claim  by 
declarator  ?] 

A  declarator  would  not  be  the  proper  course.  We  would  have  to  reduce  the  decree.  Besides, 
it  leads  to  circuity  of  action,  which  Courts  always  discountenance. 

[Lord  Chancellor. — The  first  quesrion  seems  to  be,  Whether  you  had  an  absolute  right  to 
come  in, «'.  e.  without  terms  ?  If  you  had  not,  then  the  Court  could  impose  terms ;  and  the  sole 
question  would  be,  Whether  those  terms  are  fair  ?  Is  that  not  peculiarly  a  question  for  the 
Court  below  ?] 

Even  though  we  had  not  an  absolute  right  to  come  in,  the  conditions  imposed  were  unfair, 
and  the  House  will  review  the  discretion  of  the  Court  below.  We  do  not  object  to  have  expenses 
given  against  us  ultimately  at  the  end  of  the  suit,  but  we  pbject  to  pay  them  at  this  stage.  We 
have  derived  no  benefit  from  the  previous  litigation,  which  has  proved  abortive.  It  is  one  thing 
to  pay  a  large  sum  down,  and  another  to  be  liable  to  pay  it.  We  are  willing  to  accept  the  latter 
obligation. 

Lord  Advocate  (Inglis),  and  Sir  R,  Bethell  Q.C.,  for  the  respondents.— After  a  decree  of 
preference  in  a  multiplepoinding,  it  is  entirely  a  matter  of  discretion  for  the  Court  to  let  in  a 
party  claimant,  and  the  Court  has  granted  the  favour  in  the  present  case  on  just  conditions.  It 
would  be  most  unfair  to  let  parties  lie  by  till  near  the  close  of  an  expensive  suit,  and  then  come 
in  to  share  the  benefit  without  having  borne  the  burden.  The  fight  hitherto  has  been  between 
the  next  of  kin,  and  the  respondents  had  to  bear  the  expense  of  driving  the  Morgans,  who  were 
prior  claimants,  out  of  the  field.  The  appellants,  who  profess  to  bs  in  the  same  degree  d 
relationship  with  the  respondents,  ought  to  share  these  expenses.  Though  they  deny  having 
known  about  the  litigation  earlier,  that  allegation  should  be  viewed  with  suspicion  ;  for  the  facts 
of  this  succession  were  largely  advertised,  and  were  matter  of  common  notoriety  all  over  Scotland. 
The  Court  below  has  exercised  a  wise, discretion  in  apportioning  part  of  the  costs  on  the  appel- 
lants, and  the  House  will  not  lightly  interfere  with  such  discretion.  What  has  been  done  is  to 
put  them  in  the  same  condition  as  if  they  had  appeared  at  the  first. 

Mundell  replied. — The  difficulty  seems  to  be  to  know,  what  is  the  meaning  of  the  fund  being 
in  medio.  We  say  it  is  in  medio,  even  after  a  decree  of  preference,  so  long  as  the  fund  is  not 
actually  paid  over  to  the  party  preferred  ;  and  this  seems  to  be  the  doctrine  of  Stair,  4,  16,  3,  of 
Goodsir  v.  Chalmers,  1  S.  15,  and  of  2  Bell's  Com.  298.  We  had,  therefore,  a  right  to  come  in 
without  having  any  terms  imposed. 

Lord  Chancellor  Chelmsford. — My  Lords,  this  question  arises  upon  two  interlocutors 
pronounced  by  the  Court  of  Session,  allowing  the  appellants  to  lodge  a  claim  in  a  process  of 
multiplepoinding,  only  upon  the  terms  of  paying  one  half  of  the  taxed  accounts  of  the  expenses 
incurred  by  parties  in  whose  favour  decrees  of  preference  had  been  pronounced. 

The  process  of  multiplepoinding  was  raised  by  Mr.  D.  Lindsay,  the  judicial  factor  on  the 
estates  of  John  Morgan  deceased.  Upon  this  proceeding  many  claimants  appeared,  claiming  the 
right  to  the  succession,  and  amongst  them  two  persons  named  Alexander  and  James  Morgan, 
and  the  respondents.  Alexander  and  James  Morgan,  who  are  brothers,  claimed  to  be  entitled  to 
the  whole  succession,  as  the  first  cousins  of  the  deceased.  None  of  the  other  claimants  alleged 
that  they  were  in  so  near  a  degree  of  relationship ;  and,  therefore,  if  Alexander  and  James 
Morgan  had  established  their  claim,  they  would  have  excluded  all  the  rest.  Under  these  circum- 
stances, the  Court  directed  that  the  case  of  the  Morgans  should  be  first  tried  upon  certain  issues, 
which  were  framed  for  the  purpose.  The  Morrises,  the  respondents,  undertook  the  expense  of 
opposing  the  claim  of  the  Morgans,  and  the  issues,  so  far  as  it  is  necessary  to  regard  the  result 
as  bearing  on  the  present  question,  were  decided  in  favour  of  the  respondents.  On  the  20th  of 
February  1856,  the  Second  Division  of  the  Court  "  Repelled  the  claims  of  Alexander  and  James 
Morgan,  and  foimd  them  liable  in  expenses  ;  and  on  the  27th  February  1856,  they  pronounced  an 
interlocutor  in  favour  of  the  respondents,  sustaining  the  claims  of  the  claimants,  John  Morris, 
William  Morris,  Mrs.  Euphan  Wanlessor  Lyall,  Mrs.  Ann  Wanlcss  05  Duncan,  and  Mrs.  Alison 
Wanless  or  Ritchie,  as  next  of  kin  of  the  late  John  Morgan,  of  Coates  Cnpscent,  Edinburgh,  to  the 
whole  of  that  part  of  the  fund  in  medio  which  consists  of  moveable  and  personal  property,  and 
rank  and  prefer  them  accordingly,  and  decern." 

On  the  5th  March  1856,  the  four  appellants  and  George  Leckie,  appeared,  and  prayed  to  be 
permitted  to  lodge  condescendence  and  claim.  And  the  Lords  of  Session  "  Appointed  the  parties 
to  give  in  a  minute,  stating  (among  other  things)  at  what  time,  and  from  whom,  and  in  what 
circumstances,  the  disputed  succession  and  proceedings  under  the  multiplepoinding  came  to  the 
knowledge  of  each  of  the  said  parties  respectively." 

Upon  this  it  appeared,  that  two  of  the  parties  first  heard  of  the  disputed  succession  in  July 
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1 8$  5,  and  the  three  others  in  September  1855.  And  upon  this,  the  Court  pronounced  the  interlo- 
cutors appealed  from.  The  first  is  dated  on  the  nth  March  1856,  and  is  in  these  terms  : — 
**  The  Lords  having  considered  the  motion  for  Isabella  Geikie  or  Young  and  others,  named  and 
designed  in  the  note,  No.  1846  of  process,  for  liberty  to  lodge  a  claim  in  this  multiplepoinding  to 
the  fund  in  medio — Find,  that  after  all  the  procedure  which  has  occurred,  they  can  only  be 
allowed  to  appear  on  the  condition  of  paying  one  half  of  the  taxed  accounts  of  the  expenses 
incurred  in  the  discussions  with  Alexander  and  James  Morgan  by  the  parties  in  whose  favour 
decrees  of  preference  have  been  pronounced,  being  the  sum  of  ;£i533,  before  such  claim  can  be 
rezeived,  the  right  of  the  said  parties  compearers  to  obtain,  on  a  motion  to  the  Court,  an 
assignation  to  the  decrees  pro  tanto,  being  reserved.'' 

Upon  this  sum  of  j£  1533  not  being  paid,  another  interlocutor  was  pronounced  on  the  21st  May 
1856, — "The  Lords  having  considered  the  note  for  John  Morris  and  others,  No.  1849  of  process, 
in  respect  of  the  failure  on  the  part  of  Mrs.  Isabella  Geikie  or  Young,  and  of  other  persons  for 
whom  the  note.  No.  1846,  was  presented,  to  pay  the  sum  of  j£i  533,  mentioned  in  the  interlocutor 
of  I  ith  March  1846,  and  to  lodge  the  claim  also  therein  mentioned.  Refuse  the  desire  of  the  said 
note,  No.  1846  of  process,  and  decern." 

Your  Lordships  will  probably  find  no  difficulty  in  coming  to  a  conclusion,  that  in  the  stage  of 
the  proceedings  in  which  the  appellants  first  appeared,  they  had"  no  absolute  right  to  lodge  a 
claim  ;  and  if  they  were  asking  for  an  indulgence,  the  Court  would  have  a  discretion  to  decide 
upon  what  terms  they  should  be  admitted,  subject  to  correction,  if  that  discretion  were 
unreasonably  exercised.  In  this  case,  the  parties  never  attempted  to  intervene  until  there  had 
been  a  decree  of  preference. 

The  effect  of  this  decree  is  explained  by  several  text  writers,  to  which  I  may  refer  your  Lord- 
ships, and  amongst  others,  by  Lord  Stair  in  his  Commentaries  (4,  16,  3,)  in  these  terms ; — "The 
other  remedy  is,  when  parties  are  or  may  be  pursued  by  different  pursuers  upon  distinct  rights, 
in  which  case  they  cannot  found  upon  a  third  party's  right ;  and,  therefore,  the  law  allows,  that 
they  may  cite  all  parties  that  do  or  may  pretend  right  against  them,  for  that  which  they  do 
acknowledge  they  may  be  liable  to,  either  by  a  personal  or  real  action,  to  the  effect,  that  they  may 
dispute  their  rights  and  preferences,  and,  that  the  pursuer  in  this  action  may  be  only  liable  in 
once  and  single  payment  or  performance,  and,  that  he,  nor  no  right  of  his,  may  be  liable  to 
double  distress,  but  that  he  may  safely  pay  or  perform  to  the  party  that  shall  be  preferred  and 
found  to  have  best  right.  Whereby  a  decreet  of  preference  and  performance  secures  the  per- 
former for  ever  ;  and  that  albeit  the  decreet  of  preference  were  in  absence,  or  though  thereafter 
it  were  reduced,  whether  it  had  been  in  absence,  or  upon  compearance,  so  that  the  party  there- 
after preferred  will  only  have .  access  against  those  who  were  formerly  preferred,  for,  as 
payment  made  bond  fide  secures  the  payer  when  no  other  party  is  called,  so  much  more 
are  those  secured  who  pay  or  perform  auctore  prcetorer  And  in  a  passage  from  Erskine, 
(4i  3>  23,)  the  learned  author  says,  "A  decree  of  preference,  grounded  on  this  action, 
secures  the  pursuer,  who  makes  payment  agreeably  to  the  directions  of  the  decree,  from  the 
claims  of  all  persons  whom9oever.  The  creditors  or  claimants  who  were  made  parties  to  the  suit 
have  no  remedy  left  them ;  but  as  those  who  were  neither  called  as  defenders,  nor  appeared  for 
their  interest,  cannot  be  hurt  as  to  their  right  of  recovering  from  a  third  person  what  he  has 
received  in  consequence  of  an  erroneous  decree  to  which  they  were  no  parties,  they  are  entitled, 
if  they  are  found  to  have  a  right  truly  better  than  that  of  the  creditor  preferred,  to  have  an 
action  against  that  creditor  for  recovery  of  the  sums  received  by  him.** 

It  seems  clear,  therefore,  that  a  creditor,  that  is,  a  person  who  has  a  claim  upon  the  fund,  may 
come  in  as  long  as  that  fund  is  in  fnedto.  And  the  question  is,  What  is  the  meaning  of  the  fund 
being  in  medio  f  And  whether,  when  a  decree  of  preference  has  been  pronounced,  the  fund  does 
not  cease  to  be  in  medio  f  Because,  as  I  understand  it,  the  fund  is  in  medio  only  as  long  as  there 
are  conflicting  claims  asserted  against  the  fund;  and  when  once  a  preference  is  decided  in 
favour  of  any  particular  individual,  the  fund  then  ceases  to  be  in  medio.  And  that  I  gather  to 
be  the  meaning  of  a  passage  to  which  I  have  already  adverted  in  the  course  of  the  argument, 
and  to  which  I  have  again  to  refer  your  Lordships,  in  BelFs  Commentaries  (ii.  299).  He 
says — "The  pursuer  of  the  action  has  little  further  interest  than  to  see,  that  such  citations  have 
been  given  as  may  secure  the  efficacy  of  the  decree,  considered  as  a  discharge  to  him  to  abide 
the  ordei:;s  of  the  Court  respecting  the  intermediate  disposal  of  the  fund,  and  the  ultimate  pay- 
ment of  it,  and  to  get  the  necessary  expenses  of  the  common  action  allowed  as  a  deduction  from 
his  debt.  By  the  first  interlocutor,  in  a  multiplepoinding,  accordingly,  the  raiser  of  the  action  is 
declared  liable  only  in  single  payment,  and  entitled  to  the  expense  of  raising  the  action  if  well 
founded.  The  subsequent  proceedings  concern  the  amount  of  the  fund  and  the  competition  of 
the  creditors,  and  settlement  of  their  rights ;  and  in  setding  the  amount  of  the  fund  the  pursuer 
is  entitled  to  discuss  any  claim  of  retention  or  of  compensation  which  may  be  competent  to  him. 
The  whole  is  closed  by  a  decree  settling  the  order  of  division,  decerning  for  payment  to  the 
claimants,  who  shall  be  preferred,  and  discharging  and  exonerating  the  pursuer.'' 

I  think  all  the  authorities  that  have  been  cited  will  satisfy  your  Lordships,  that  although,  until 
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the  decree  of  preference  has  been  pronounced,  a  person  who  has  a  claim  upon  the  fund  has  a 
right  to  intervene  and  assert  that  claim,  yet  when  a  decree  of  preference  has  once  been,  pro- 
nounced, he  can  only  proceed  either  by  action  of  reduction,  supposing  the  money  still  remains 
in  Court ;  or  if  the  money  has  been  paid  over  by  the  pursuer  in  a  process  of  multiplepoinding, 
he  may  have  this  action  against  the  party  who  has  received  the  money.  And  in  each  of  those 
cases,  either  upon  his  action  of  reduction  or  his  action  against  the  party  who  has  had  the  money 
paid  over  to  him,  he  must  establish  his  title  against  him. 

Therefore,  if  a  party  proposes  to  come  in  after  a  decree  of  preference  has  been  pronounced, 
and  wishes  to  be  allowed  to  lodge  a  claim  and  condescendence,  it  can  only  be  indulged  to  him 
as  a  matter  of  favour — he  cannot  assert  it  as  a  matter  of  right ;  and  the  Court  may  impose  upon 
him  such  reasonable  conditions  as  they  think  proper,  in  order  to  place  him  in  the  favourable 
position  of  a  certain  ranked  creditor. 

When  a  decree  of  preference  is  pronounced,  the  fund  ceases  to  be  in  medio ^  the  conflicting 
claims  have  been  decided  in  favour  of  one  of  the  parties,  and  the  stakeholder  is  bound 
to  pay  it  to  him.  When  a  decree  of  preference  has  been  pronounced,  any  person  who  thinks  he 
has  a  preferable  claim  may  challenge  the  decree,  as  I  have  said,  by  a  proceeding  for  its 
reduction  ;  or  if  the  money  has  been  paid  over,  he  may  proceed  to  claim  repayment  of  the  fund, 
on  the  ground  of  the  decree  being  erroneous.  But  at  that  late  stage,  when  a  decree  has  been 
pronounced,  parties  can  be  admitted  to  that  proceeding  which  resulted  in  the  decree  only  upon 
conditions,  and  cannot  insist  upon  it  as  a  matter  of  right. 

Your  Lordships  have  been  pressed  with  the  expressions  used  by  the  Judges  in  the  case  of  the 
Magistrates  of  Dundee  v.  Lindsay y  19  D.  168.     The  proceedings  of  the  Magistrates  of  Dundee 
with  respect  to  this  very  succession,  and  the  determination  of  the  Court  upon  them,  will  throw 
much  light  upon  the  present  question.     After  the  proceedings  on  behalf  of  the  present  respond- 
ents had  resulted  in  a  verdict,  but  before  a  decree  of  preference  had  been  pronounced,  the 
Incorporated  Trades  and  the  Magistrates  of  Dundee  presented  a  petition,  praying  the  Court  to 
allow  a  condescendence  and  claim  to  be  received.     The  Incorporated  Trades  of  Dundee  had 
been  called  as  parties  in  the  process  of  multiplepoinding,  but  they  did  not  appear  to  lodge  a  claim. 
And  then  after  the  proceedings  had  gone  on  upon  the  footing  of  an  intestacy,  they  attempted  to 
intervene  in  the  multiplepoinding,  claiming  under  certain  deeds,  on  the  ground,  that  John 
Morgan  did  not  die  intestate,  and  that  the  deeds  in  their  favour  were  valid  and  effectual.    The 
Court  thought,  that  though  they  claimed  upon  this  totally  different  ground,  they  might  originally 
have  lodged  a  claim  without  a  declarator  ;  but  that  having  had  notice  from  the  first,  it  was 
incompetent  for  them  to  do  so  at  that  advanced  stage  of  the  proceedings,  and  they  repelled  the 
claim.     The  Magistrates  of  Dundee,  after  the  decree  of  preference  in  favour  of  the  respondents, 
raised  an  action  against  the  judicial  factor,  and  the  parties  preferred,  concluding  for  declarator, 
that  by  certain  testamentary  writings  a  valid  bequest  was  made  in  favour  of  the  pursuers.    The 
defenders  lodged,  amongst  others,  two  pleas  to  the  effect,  **y?rj/,  that  the  action,  as  libelled,  is 
incompetent,  as  there  are  no  conclusions  for  reduction  of  the  decree  of  preference  ;  and,  secondly^ 
the  pursuers  were  in  no  event  entitled  to  insist  in  this  action,  except  on  the  condition  of  paying 
to  the  defenders  their  expenses  in  the  multiplepoinding."    The  Lord  Justice  Clerk  upon  the 
first  question — as  to  the  necessity  for  the  reduction  of  the  decree  of  preference — ^after  expressing 
his  opinion  of  the  position  of  the  parties,  says — "  In  this  view  it  is  very  plain,  that  a  reduction  of 
the  decree  of  preference  cannot  be  necessary  in  order  to  constitute  the  claim ;  and,  indeed, 
would  be  quite  inapplicable  to  the  case  to  be  tried,  and  inconsistent  with  the  only  object  or 
calling  the  defenders.     The  pursuers  state  no  grounds  for  reducing  that  decree,  and  have  no 
case  which  would  warrant  that  form  of  action.     The  decree  sustains  the  claim  of  the  defenders, 
as  next  of  kin,  and  prefers  them  on  that  ground.     The  pursuers  have  not  a  word  to  state  against 
that  decree';  they  do  not  seek  to  establish  in  themselves  the  character  established  by  the  decree 
of  preference ;  a  reduction  would  be  totally  inapplicable  to  the  case.     They  go  against  the 
defenders,  because  they  are  in  the  character  of  next  of  kin  legally  established  in  them  by  that 
very  decree  of  preference.     The  effect  of  the  action  will  not  then   impeach  or   invalidate 
that  preference  as  next  of  kin."    And,  then,  with  regard  to  the  phrase  of  the  Magistrates  of 
Dundee  being  liable  to  expenses  upon  the  other  plea  which  I  have  mentioned  to  your  Lordships, 
the  Lord  Justice  Clerk  says—"  Suppose  the  Trades  had  appeared  in  the  multiplepoinding,  vli^t 
■would  have  been  the  course  to  have  taken  at  the  outset?    No  one  was  acknowledged  to  be  any 
relative  at  all ;  great  doubt  existed  as  to  all  the  parties,  even  those  who  have  prevailed  had  ^^ 
prove  a  great  deal,  and  they  disproved  altogether  the  relationship  of  those  who  claimed  to  be 
the  nearest  relations.     It  might  turn  out,  that  none  of  the  parties  were  relations  ;  and  the  case 
of  M'Lean  shews  how  claimants  in  such  a  case  may  successively  be  shewn  to  be  impostors.  }^ 
that  state  of  things,  would  the  Court  have  gone  on  to  try  the  validity  of  this  paper  for  the  hospital 
of  Dundee,  as  one  purpose  to  be  fulfilled  by  the  party  entitled  to  the  intestate  succession,  vhen 
it  did  not  appear,  that  there  was  any  one  entitled  to  the  character  of  next  of  kin  ?    Or  were  the 
present  pursuers  to  be  put  to  the  expense  and  vexation  of  trying  this  question  with  all  the  parties 
who  had  come  forward  as  the  next  of  kin,  when  it  might  turn  out,  that  one  and  all  were  mere 
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impostors  ?  I  have  no  notion,  that  the  Court  would  have  begun  the  multiplepoinding  by  adopt- 
ing any  such  course.  I  think  the  proper  and  natural  course  was  first  to  enter  into  the  competi- 
tion between  the  claimants  for  the  character  of  next  of  kin,  and  then,  when  it  was  ascertained 
-who  was  the  next  of  kin,  would  arise  in  some  form  or  other  the  question  as  to  the  validity  of  any 
particular  bequest  claimable  from  such  party." 

The  ground  upon  which  the  Court  refused  to  impose  costs  on  the  Magistrates  of  Dundee  in 
that  case  was,  that  they  were  not  in  the  slightest  degree  interested  in  the  particular  proceedings 
in  the  process  of  muUiplepoinding  which  had  then  taken  place.  It  was  a  matter  of  perfect 
indifference  to  them  who  was  established  to  be  the  next  of  kin.  It  was  not  a  proceeding  for  the 
protection  of  the  fund  in  which  alone  they  were  interested,  because  the  fund  was  in  Court,  and 
the  claimaints  were  contesting  the  possession  of  that  fund.  And,  therefore,  the  expressions  of 
Lord  Cowan,  which  were  urged  upon  your  Lordships  at  the  bar  by  the  counsel  for  the  appellants, 
must  be  considered  with  reference  to  the  subject  matter.  His  Lordship  says : — "  But  then  comes 
tbe  question  of  payment  of  the  expenses  as  a  condition  of  the  action  being  proceeded  with.  A 
sum  said  to  amount 'to  about  j£6ooo,  expended  by  the  defenders  in  establishing  their  character 
of  next  of  kin,  is  asked  to  be  paid  down  by  the  pursuers  before  they  are  permitted  to  state  the 
grounds  of  their  claim.  In  so  far  as  the  demand  was  based  on  the  necessity  of  a  reduction,  that 
has  been  disposed  of.  It  is  alleged,  however,  that,  on  grounds  of  equity,  such  payment  ought  to 
be  enforced  in  limine^  and,  as  I  understand  the  defender's  counsel,  absolutely,  whatever  maybe 
the  result  of  the  action.  I  know  of  no  principle  or  rule  of  practice  recognized  by  the  decisions 
of  this  Court  sanctioning  the  proposition  which,  in  my  opinion,  might  lead  to  the  most  inequit- 
able results.  Take  it,  that  the  pursuers  are  unsuccessful  in  asserting  their  right  to  this  specific 
bequest,  the  defenders  would  not  only  go  out  of  Court  with  absolvitor  and  their  full  expenses 
of  this  pro:e5S,  but  be  enriched  to  the  extent  of  the  ;£6ooo,  although  it  is  by  the  expenditure  of 
that  sum  that  they  have  fixed  their  right  to  the  general  succession  as  next  of  kin.  I  think, 
therefore,  there  would  be  little  equity  in  that.''  Those  observations  are  not  to  be  taken  as 
general  observations,  applicable  to  all  parties  who  come  in  at  a  late  stage  of  the  proceedings  of 
muUiplepoinding,  but  as  applicable  to  the  particular  circumstances  of  the  case  of  the  Magistrates 
of  Dundee,  who,  as  I  have  already  pointed  out  to  your  Lordships,  were  not  interested  in  the 
conflicting  claims  between  the  different  parties  claiming  to  be  next  of  kin,  and,  as  such,  entitled 
to  their  share  of  the  fund. 

I  perhaps  ought  to  observe,  upon  the  case  of  Johnston  v.  Elder ^  10  S.  195.  There  is  a  very 
short  report  of  the  case,  in  which  it  appears,  that  the  Court  would  not  impose  the  expenses 
upon  a  party  who  came  in  after  there  had  been  a  decree  of  preference.  But  that  decree  of 
preference  was  one  of  a  peculiar  character,  and  there  probably  may  be  a  distinction  between  such 
a  decree  and  an  absolute  decree.  That  decree  of  preference  was  a  decree  in  favour  of  parties 
"for  ought  yet  seen."  Now,  in  the  present  case,  the  decree  is  not  of  that  character, — it  is  an 
absolute  decree ;  and  I  apprehend,  that  that  is  the  only  case  which  has  been  cited  to  shew,  that 
where  there  has  been  a  decree  of  preference  the  party  has  been  admitted  to  lodge  his  claim  and 
condescendence,  or  to  assail  the  decree  without  having  any  expenses  imposed  upon  him.  That 
distinction  may  possibly  exist ;  but,  at  all  events,  the  note  of  that  case  is  a  very  short  one,  and 
the  circumstances  are  not  at  all  stated. 

Then,  my  Lords,  this  being  the  state  of  things,  the  appellants  having  no  absolute  right  to 
appear,  but  being  subject  to  conditions  which  may  be  imposed  upon  them  by  the  Court,  the 
question  is,  whether  there  has  been,  upon  this  particular  occasion,  any  unreasonable  exercise  of 
the  judgment  of  the  Court  which  calls  for  interference  and  correction  }  Your  Lordships  would 
be  very  unwilling  in  a  case  of  practice,  and  where  it  is  difficult  to  refer  to  any  certain  standard, 
to  interfere  with  the  discretion  of  the  Court,  unless  it  clearly  appeared,  that  it  had  exceeded  the 
proper  and  reasonable  bounds.  It  is  difficult,  however,  to  arrive  at  such  a  conclusion  in  the 
present  case.  Some  of  the  parties  knew  of  the  proceedings  more  than  seven  months,  others 
nearly  six  months,  before  they  intervened.  They  did  not  claim  to  supplant  the  respondents,  but 
to  establish,  that  they  stood  in  the  same  degree  of  relationship  with  them  to  the  deceased.  If 
they  prove  their  case,  they  will  entitle  themselves  to  more  than  a  moiety  of  the  succession  with 
the  respondents.  If  admitted  to  the  proceedings,  they  will  obtain  all  the  advantage  of  the  past 
litigation,  which  has  been  conducted  to  a  successful  conclusion  by  the  respondents  at  an  expense 
which  is  enormous.  Under  these  circumstances,  there  appears  to  be  nothing  unjust  or 
unreasonable  in  requiring  them,  before  they  share  the  benefit,  to  bear  an  equal  portion  of  the 
burden  ;  and,  therefore,  I  think  there  are  no  grounds  to  impeach  the  discretion  of  the  Court  of 
Session,  and  I  recommend  to  your  Lordships  that  the  interlocutors  be  affirmed. 

Lord  Brougham. — My  Lords,  I  have  felt  in  this  case  somewhat  of  the  embarrassment  which 
was  felt  in  the  Court  below,  as  stated  by  the  Lord  Justice  Clerk.  However,  I  think,  upon  the 
whole,  that  the  Court  had  the  power  to  impose  terms  before  letting  in  the  parties,  under  the 
circumstances  of  the  case.  As  to  how  far  those  terms  were  reasonable  or  not,  that  is  a  mere 
question  how  far  the  discretion,  which  I  cannot  doubt  the  Court  had  in  the  matter,  has  been  well 
exercised.    And  even  if  I  had  a  doubt  upon  it,  yet,  agreeing  as  I  do  with  my  noble  and  learned 
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friend  in  the  conclusion  at  which  he  has  arrived,  that  the  Court  had  discretion  in  the  matter,  I 
should  think  that  your  Lordships  ought  to  be  very  slow  indeed  to  overrule  their  decision  merely 
upon  a  doubt  (if  you  had  a  doubt)  as  to  whether  they  had  exercised  a  proper  discretion  with 
respect  to  the  terms.  It  is  therefore,  in  my  opinion,  sufficient  to  support  the  first  interlocutor, 
that  of  nth  March  1856.  The  second  interlocutor,  of  21st  May  1856,  is  merely  a  necessary 
conclusion  from  the  non-performance  of  that  which  the  first  interlocutor  required. 

Lord  Gran  worth. — My  Lords,  I  shall  trouble  your  Lordships  with  very  few  observatioDS, 
concurring  as  I  do  entirely  in  what  has  fallen  from  my  noble  and  learned  friend  on  the  woolsack. 
In  considering  questions  of  law  in  this  country,  it  has  been  a  very  familiar  observation,  that  law 
is  best  when  it  is  like  equity,  and  equity  best  when  it  is  like  law.    Now  in  dealing  with  questions 
of  Scotch  law,  perhaps  a  similar  view  may  be  the  right  one ;  not  that  they  are  to  be  governed 
by  the  application  of  English  principles ;  but  adopting  the  analogy  of  what  is  commonly  said 
with  respect  to  English  cases,  1  like  Scotch  law  best  when  it  resembles  English,  and  English  not 
the  less  when  it  resembles  Scotch.     Now  looking  at  this  case,  to  see  what  would  be  the  analo- 
gous course  in  England,  I  think  it  is  quite  clear  that  the  course  which  has  ^en  pursued  in  tbe 
Court  of  Session  in  Scotland  is  precisely  that  which  would  be  pursued  here.     Let  me  suppose 
the  case  of  an  executor  or  an  administrator  having  a  fund  in  his  hands,  and  filing  a  bill  of  inter- 
pleader, or  a  bill  in  the  nature  of  a  bill  of  interpleader,  (which  is  analogous  to  a  suit  of  multiple- 
poinding  in  Scotland,)  in  the  Court  of  Chancery  to  have  it  ascertained  who  are  entitled  as  next 
of  kin  to  the  residue  of  the  fund.     Several  next  of  kin  are  made  parties,  advertisements  are 
inserted  in  the  newspapers  (here  there  is  a  reason  given  why  advertisements  have  not  been 
inserted,  I  do  not  go  into  that  detail)  calling  upon  the  next  of  kin  to  come  in  and  establish  their 
claim.     Now,  suppose  there  is  a  brother  who  claims  in  competition  with  first  cousins,  and  it 
depends  upon  the  question  whether  the  brother  is  legitimate  or  not,  and  other  questions  of  that 
sort,  which  all  who  claim  as  cousins  have  an  interest  in  disputing,  an  issue  is  directed  and  tried, 
and  the  illegitimacy  of  the  brother  established,  or  rather  his  legitimacy  is  not  established,  and 
the  first  cousins  are  then  let  in,  and  a  decree  is  made  to  distribute  the  property  amongst  them. 
After  that  decree  has  been  made,  some  other  first  cousin,  or  person  claiming  through  a  first 
cousin,  presents  a  petition  praying  that  he  may  be  let  in  with  the  others.     Now  I  take  it  to  be 
perfectly  clear,  that  after  there  has  been  a  decree  for  distribution  amongst  the  supposed  first 
cousins,  there  could  be  no  person  let  in  ex  debito  justitice.     The  only  right  he  would  have,  as  a 
matter  of  right,  would  be  to  file  a  bill  in  the  nature  of  a  bill  of  review,  impeaching  the  decree 
which  had  been  already  made,  upon  the  ground  that  there  were  certain  matters  which  had  not 
been  brought  under  the  cognizance  of  the  Court,  on  account  of  which  he  claimed  to  shew  that 
the  decree  was  wrong.     That  would  be  a  course  which  he  might  pursue  without  any  permission 
of  the  Court.      I  am  far  from  meaning  to  say,  that  if  the  fund  actually  was  in  the  hands  of  the 
Court,  the  Court  would  not  give  him  that  shortcut  upon  terms,  and  say,"  Though  your  only  right 
is  to  file  a  bill  of  your  own,  yet  as  we  have  the  fund  here,  and  we  can  save  litigation  and  expense 
by  letting  you  in  by  a  short  cut  to  state  that  which  you  would  have  to  state  in  a  more  expensive 
way  upon  your  own  process,  we  will  allow  you  to  do  so."     I  am  far  from  saying,  that  at  any 
period  before  the  actual  distribution  of  the  fund  the  Court  would  not  have  a  right,  if  they  thought 
fit,  to  let  the  party  in  upon  other  terms. 

Now  that  is  what  has  been  done  here.  Those  parties  do  not  come  in  until  after  the  decree 
has  been  pronounced.  The  Court  say,  "  We  will  give  you  all  the  assistance  we  can,  as  tbe  fund 
has  not  been  actually  parted  with,  but  it  must  be  upon  the  reasonable  terms  of  making  you  pay 
a  proportion  of  the  costs,  which  you  would  have  been  bound  to  pay,  if  you  had  been  a  party 
from  the  beginning."  Whether  the  proportion  of  costs  has  been  accurately  calculated,  is  a 
matter  which  I  think  we  must  leave  to  the  Court  below  to  determine.  They  took  the  matter  into 
consideration,  and  they  thought  that  with  reference  to  the  number  of  persons  claiming  this  ne* 
right,  as  compared  with  those  who  had  claimed  before,  these  would  be  fair  terms,  particularly,  I 
suppose,  considering  that  what  was  represented  as  the  amount  of  the  costs,  really  was  far  short 
of  what  the  costs  actually  incurred  had  beei>;  and,  therefore,  cutting  the  knot  as  well  as  they 
could,  they  said,  "  You  shall  pay  half  the  amount  of  the  taxed  costs ;  and  upon  these  terms  yoa 
may  come  in.*'  It  appears  to  me  clear,  not  only  that  the  Court  had  a  discretion  in  the  matter, 
but  that  they  could  not  properly  have  let  these  parties  in,  except  upon  some  terms,  and  th«e 
terms  appear  to  me  extremely  reasonable.  I  therefore  concur  with  my  noble  and  learned  friends, 
in  thinking,  that  the  interlocutor  of  the  Court  below  ought  to  be  affirmed.  . 

Lord  Brougham. — We  can  say  nothing  about  costs,  for  the  appellants  appear  in  Jof^^ 
pauperis. 

Interlocutors  affirmed, 
J.  B.  Douglas,  W.S.,  Appellants  A^^ent.— Webster  and  Renny,  W.S.,  and  Adam  and  Kirk, 
W.S.,  Respondents'  Agents, 
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The  BARTONSHILL  Coal  Company,  Appellants,  v.   Mrs.   Clark  or  Reid, 

Respondent. 
The  BARTONSHILL  COAL  COMPANY,  Appellants,  V.  Mrs.  STEWART  or  M*GuiRE 

and  Others,  Respondents. 

Master  and  Servant — Reparation — Negligence  of  Fellow-servant — An  underground  workman  in 
a  coal  pit  having  been  killed  while  being  brought  up  the  shaft  of  the  pit  in  the  cage,  in  conse* 
quence  of  the  carelessness  of  the  engine  man  at  the  pit  head  in  working  the  steam  apparatus  for 
raising  the  cage: 

Held  (reversing  judgment),  ThcU  the  owner  of  the  pit,  in  whose  employment  both  men  were,  was 
not  liable  to  the  representatives  of  the  deceased  in  reparation  and  solatium  by  way  of  damages 
for  the  fault  of  the  engine  man,  on  the  groutid  that  both  ?nen  were  engaged  in  the  same  common 
operation  or  employment  in  the  business  of  the  same  master. 

A  servant  impliedly  undertakes  all  the  ordinary  risks  arising  from  the  negligence  of  his  fellow^ 
servants,  so  far  as  regards  the  contract  between  him  and  ids  master:  Per  Lord  Cranworth 
and  Lord  Chelmsford. 

Appeal  to  House  of  Lords — Competency — Process — Where  the  House  of  Lords  found  that 
an  interloaitor  in  a  jury  case  could  not  be  competently  appealed  against,  the  subject  matter 
involved  in  it  was  nevertluless  rightly  brought  up  for  reinew  by  other  interlocutors  appealed 
from,  against  the  competency  of  which  there  was  no  valid  objection.^ 

On  17th  September  1853  two  workmen  or  miners,  William  Reid  and  James  M'Guire,  were 
killed  in  being  brought  up  the  shaft,  in  the  course  of  their  tluty,  from  the  workings  of  the 
Bargeddie  coal  pit  in  Lanarkshire,  of  which  the  appellants  were  then  the  lessees.  The  cage  in 
which  they  were  coming  up,  and  which  is  made  to  ascend  the  shaft  by  means  of  a  steam  engine, 
worked  near  the  mouth  of  the  pit,  instead  of  having  been  allowed  to  stop  at  the  platform,  or 
proper  part  of  the  stage  erected  over  the  shaft,  where  the  workmen  get  out  after  the  ascent  is 
terminated,  had  been  improperly  drawn  up  too  high,  and  having  gone  over  the  pulleys  at  the  top 
of  the  stage,  the  men  were  thrown  to  the  ground  from  a  height  of  50  or  60  feet,  and  killed  by  the 
fall.  James  Shearer,  a  servant  of  the  appellants,  who  was  the  workman  at  the  time  in  charge  of 
the  engine,  and  of  bringing  up  the  cage,  was  afterwards  (ist  December  1853)  tried  at  Glasgow 
Circuit  Court  for  culpable  homicide,  and  having  pleaded  guilty,  he  received  sentence  ot 
imprisonment. 

The  widow  of  M*Guire  and  the  widow  and  children  of  Reid  respectively  brought  actions 
against  the  appellants  to  recover  damages  for  the  loss  of  life,  on  the  ground  that  it  was  occasioned 
by  the  fault  of  Shearer,  and  that  the  appellants,  as  his  masters,  were  liable  for  his  acts. 

The  jury  returned  a  verdict  in  Reids  case  for  the  pursuer  of  £100  \  and  the  same  in  M^Guire's 
case. 

At  the  trial  the  Lord  President  directed  the  jury,  that  if  they  were  satisfied  on  the  evidence  that 
the  injury  was  caused  by  culpable  negligence  and  fault,  on  the  part  of  Shearer,  in  the  manage- 
ment of  the  machiner)',  the  defenders  were  in  law  answerable.  The  defenders  excepted  to  the 
direction,  and  asked  a  direction,  which  his  Lordship  refused,  in  the  following  terms: — **  To  direct 
the  jury,  in  point  of  law,  that  if  the  jury  are  satisfied,  on  the  evidence,  that  the  defenders  used 
due  and  reasonable  diligence  and  care  in  the  selection  and  appointment  of  Shearer  as  engine 
man,  and  that  Shearer  was  fully  qualified  to  perform  the  duties  of  engine  man,  and  furnished 
with  proper  machinery,  and  all  necessary  means  for  the  performance  of  these  duties,  then  the 
defenders  are  not  in  law  answerable  for  the  personal  fault  or  negligence  of  Shearer  in  the 
management  of  the  machinery  on  the  occasion  mentioned.'' 

A  bill  of  exceptions  having  been  refused  by  the  Court,  the  defenders  presented  an  appeal, 
maintaining  that  the  judgment  of  the  Court  of  Session  ought  to  be  reversed — *'  i.  Because  the 
direction  to  the  jury  that  the  appellants  were  answerable  in  law  for  the  culpable  negligence  or 
fault  of  Shearer,  was  erroneous ;  and  because  the  jury  ought  to  have  been  directed  that,  if 
satisfied,  on  the  evidence,  that  the  appellants  used  due  and  reasonable  diligence  and  care  in  the 

^  See  previous  reports  17  D.  1017 :   27  Sc.  Jur.  518.  S.  C.  3  Macq.  Ap.  266,  30J;  30  Sc. 

Jur.  597. 
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selection  and  appointment  of  Shearer  as  an  engine  man,  and  that  he  was  fully  qualified  for  the 
duties  committed  to  him,  and  had  been  furnished  with  all  requisite  appliances  and  means  for  the 
performance  of  his  duties,  the  appellants  were  not  answerable  for  his  personal  fault  or  negligence 
in  the  management  of  the  machinery  on  the  occasion  in  question.  2.  Because  the  pursuer  had 
no  case  to  go  to  the  jury  relevant  to  subject  the  appellants  in  damages,  and,  at  any  rate,  no  sach 
case  had  been  proved." 

The  respondents  in  M^Guir^s  case  relied  on  the  same  reasons  as  in  ReieCs  casey  and,  besides, 
maintained  as  a  preliminary  objection — (i)  that  as  the  first  interlocutor  appealed  against  (viz., 
by  the  Lord  Ordinary  on  31st  January  1855)  was  interlocutory,  an  appeal  against  it  was  incom- 
petent— 48  Geo.  III.  c.  151,  §  15;  and  (2)  that  the  appeal  against  the  interlocutor  of  the  Court 
of  5th  July  1855,  disallowing  the  biU  of  exceptions;  of  5th  July  1855,  applying  the  verdict;  and 
of  19th  July  1855,  decerning  for  the  taxed  expenses,  was  incompetent,  because  it  had  not  been 
presented  within  14  days,  as  required  by  Statute  55  Geo.  ill.  c.  42,  §  7. — Melrose  v.  HastUj  i 
Macq.  Ap.  698;  ante^  p.  315. 

On  the  merits,  the  respondents,  in  their  printed  case,  supported  the  judgment  upon  the 
following  grounds: — "  i.  Because  upon  the  facts,  as  found  by  the  verdict,  no  other  judgment 
could  be  pronounced  by  the  Court.  2.  Because  at  that  stage  of  the  cause,  and  in  disposing  of 
these  pleas  without  evidence,  the  facts,  as  averred  by  the  respondent,  must  be  assumed  as  true; 
and  these  facts,  so  admitted,  do  not  give  room  for  the  pleas  maintained  by  the  appellants. 

3.  Because,  as  the  appellants  were  bound  to  put  the  deceased  down  and  to  take  him  up  from  the 
pit  in  safety,  and  as  they  thought  proper  to  do  this  by  means  of  a  steam  engine,  which  they 
entrusted  to  the  management  and  sup)erintendence  of  an  engineer  appointed  by  themselves  for 
that  purpose,  they  are  liable  for  the  consequences  of  any  injury  occasioned  by  the  fault  or  neglect 
of  the  engineer  in  the  management  of  that  machinery,  in  raising  the  deceased  from  the  pit. 

4.  Because,  while  there  is  no  evidence  that  the  appellants  had  exercised  due  care  in  the 
appointment  of  Shearer  as  engine  man,  or  that  Shearer  was  duly  qualified  to  perform  the  duties 
of  engine  man,  these  circumstances,  even  if  admitted,  as  well  as  the  fact  that  he  was  furnished 
with  proper  machinery  and  all  necessary  means  for  the  performance  of  these  duties,  are 
irrelevant  to  relieve  the  appellants  from  their  liability  for  the  injury  occasioned  to  the  deceased. 

5.  Because  the  exception  does  not  properly  raise  the  question  of  the  master's  liability  to  one 
servant  for  the  fault  or  negligence  ol  a  fellow  workman,  and  because,  even  if  that  question  were 
raised  by  the  exception,  it  does  not  apply  to  the  proved  circumstances  of  the  case.  6.  Because, 
even  assuming  that  a  party  acting  in  the  capacity  of  engineer,  and  the  collier  in  the  pit,  were 
fellow  servants,  the  law  of  Scotland  holds  the  master  liable  for  injuries  occasioned  by  the 
negligence  of  his  servant,  although  the  party  injured  by  that  negligence  is  a  fellow  servant" 

The  case  of  Reid  came  on  for  discussion  in  the  House  of  Lords  in  June  1856, 

Solicitor-Getieral  (Bethell),  Anderson  Q.C.,  and   Craufurdy  for  the  appellants,  argued  as 

follows: — The  law  of  master  and  servant,  in  England  as  well  as  Scotland,  is  founded  on  principles 

of  common  sense,  as  applicable  to  the  mutual  relations  of  the  parties,  and  no  statute  qualifies 

the  common  law  as  regards  the  master's  liability  for  the  servant's  negligence.    There  is,  therefore, 

no  reason  to  suppose  the  law  of  the  one  country  to  be  different  from  that  of  the  other,  and  it 

would  be  highly  inexpedient  that  they  should  be  so.     In  England  it  is  now  settled,  that  where 

two  fellow  servants  are  engaged  in  one  common  operation  or  work,  and  the  one  is  injured  by  the 

negligent  act  of  the  other,  in  the  course  of  such  common  work,  the  injured  servant  cannot  hold 

the  master  liable  in  damages,  unless  he  allege  and  prove  some  negligence  in  the  master.    That 

is  an  exception  to  the  general  rule,  which  makes  a  master  liable  to  strangers  injured  by  ^^ 

servant's  negligence.     See  a  series  of  cases — Priestly  v.  Fowler y  3  M.  &  W.  i ;  Hutchison  f- 

York  and  Newcastle  Railway  Co.,  5  Exch.  343;  Wigmore  v.  Jay,  Ibid,  354;   Wigf^ett^.  f^^f 

II  Exch.  254;   Tarrant  v,  IVebb,  18  C.B.  799;  Stretton  v.  London  and  North  Western  Raihv^y 

Co.,  at  NisiPrius,  and  in  16  C.B.  40;  Deggv.  Midland  Railway  Co.,  i  H.  &  N.  773;  ^^^ 

V.  Smithy  2  H.  &  N.  213;  Seymour  v.  Maddox,  16  Q.B.  326.     Nearly  all  the  English  Jadg« 

have  concurred  in  this  doctrine ;  and  so  have  the  American  Courts. — Farwell  v.  Boston  oi^ 

Worcester  Corporation,  4  Metcalfe  49. 

It  is  said  the  Scotch  Courts  go  upon  a  contrary  principle,  holding  the  master  liable  to  a  scn'ajt 
injured  by  his  fellow  servant,  as  much  as  to  a  stranger;  and  this  is  said  to  be  better  sense.  ^ 
far  as  the  reason  of  the  thing  goes,  however,  the  English  rule  was  preferable.  Where  a  "^ster 
is  held  liable  to  a  stranger  for  a  negligent  act  of  the  servant,  the  law  can  only  be  defended  on 
the  theory,  that  the  servant  was  the  master's  agent,  and  that  the  master  was,  in  a  certain  sense, 
privy  to  the  negligence.  If  the  master  had  been  acting  instead  of  the  servant,  the  strangcf 
would  be  entided  to  damages;  and  why  should  the  public  go  without  redress,  because  he  puts 
some  one  to  act  in  his  place,  and  for  his  own  convenience  and  benefit  ?  The  master  has  more 
control  over  his  servant's  acts  than  over  an  innocent  stranger,  and  out  of  two  innocent  parties 
the  master  ought  to  suffer,  for  he  reaps  the  benefit  of  the  servant's  work.  But  where  one  servan 
is  injured  by  his  fellow,  in  a  work  which  they  carry  on  together,  these  considerations  are  reversefl. 
There  is  as  much,  if  not  more,  privity  between  the  two  servants,  than  between  either  scrvan 
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and  the  master ;  where  those  servants  are  engaged  in  a  common  operation,  each  servant  is  more 
under  the  control  of  the  other.  Moreover,  if  more  than  ordinary  risk  attend  the  common 
employment,  each  servant  is  better  able  to  guard  himself  against  the  other's  negligence  than  the 
master ;  and,  moreover,  each  must  have  these  contingencies  in  his  contemplation  when  he  enters 
into  the  service,  and  he  contracts  with  a  view  to  those  risks.  Accordingly,  all  that  the  master 
can  reasonably  be  expected  to  do  in  the  circumstances  is  to  take  care  to  employ  competent  and 
steady  servants,  and  to  see  that  any  machinery  used  is  sufficient  and  safe  for  ordinary  purposes. 
Beyond  that,  the  master  ought  not  to  be  saddled  with  the  consequences  of  a  servant's  occasional 
negligence.  There  is  no  sufficient  authority  for  saying  that  the  law  of  Scotland  differs  in  these 
views  from  the  law  of  England.  There  is  no  trace  of  the  doctrine  now  set  up,  until  the  Lord 
Justice  Clerk  Hope's  dictum^  thrown  out  a  few  years  ago,  and  latterly  adopted  by  some  of  the 
other  Judges ;  but  it  is  unsupported  either  by  reported  cases  or  text  writers,  or  by  principle.  In 
fact,  the  law  of  Scotland,  if  anything,  leans  the  other  way,  and  is  more  favourable  to  the  master 
than  the  law  of  England  is — Linwoodv,  Hathorfi,  i  Sh.  Ap.  20;  14th  May  1817,  F.C. ;  Baird 
V.  Hamilton^  4  S.  790;  Bankt.  i,  2,  30;  Sword  v.  Cameron^  i  D.  493.  The  last  case  may  be 
said  to  be  the  first  one  in  which  the  present  question  was  mooted  ;  and  it  was  then  decided  as 
of  first  impression.  That  case  may  be  explained  on  the  principle  of  the  master's  habitual 
negligence  in  his  arrangements,  and  it  was  so  put  by  some  of  the  Judges.  So  of  Snedden  v. 
AddiCy  II  D.  1 1 59;  Paterson  v.  Monkland  Railway  Company y  13  D.  1270.  Until  Dixon  v. 
Ranken,  14  D.  420,  there  was  no  trace  in  the  Scotch  reports  of  the  unsound  doctrine,  which  the 
Lord  Justice  Clerk  (Hope)  first  laid  down.  But  even  that  case  did  not  require  such  a  doctrine 
for  its  decision,  as  it  may  well  stand  on  the  principle  of  the  master's  habitual  negligence. 
According  to  the  Justice  Clerk,  no  negligence  of  the  master  required  to  be  shewn.  It  was 
enough  that  the  two  servants  had  a  common  master.  He,  and  the  other  Judges  who  agreed 
with  him,  misapprehended  the  law  of  England,  for  they  assumed,  according  to  it,  that  if  the 
fellow  servants  were  not  employed  in  one  common  operation,  the  master  would  not  be  liable. 
But  in  England,  if  the  two  servants  are  not  engaged  in  a  common  operation,  the  master  is 
liable ;  as,  for  example,  where  the  housemaid  is  run  over  by  the  coachman,  or  shot  by  the 
negligence  of  the  gamekeeper.  The  next  case  is  Gray  v.  Brassey,  1$  D.  136;  where  the  Lord 
President  treated  the  question  as  new,  and  apparently  he  did  not  adopt  the  views  of  the  Justice 
Clerk.  In  (J Byrne  v.  Burn,  16  D.  102$,  however,  and  in  the  present  case,  the  Judges  seem  at 
last  to  have  fully  adopted  these  erroneous  views.  The  principle,  therefore,  had  no  proper 
foundation  whatever  in  the  law  of  Scodand,  and  it  was  obviously  founded  on  mistake. 

It  was  said  that  the  notion,  that  there  is  some  difference  between  the  law  of  England  and 
Scotland,  was  countenanced  by  Paterson  v.  IVallacey  i  Macq.  Ap.  748;  26  Sc.  Jur.  550;  antCy 
p.  389  ;  and  Bryden  v.  Stewart^  2  Macq.  30;  27  Sc.  Jur.  321  ;  ante^  p.  447  ;  but  that  idea  was  a 
mistake,  and  arises  from  the  erroneous  rubric  of  Macqueen's  report. 

The  Scotch  doctrine  ought  therefore  to  be  overruled,  and  the  English  doctrine  adopted. 
Neither  doctrine  is  binding  on  the  House,  for  this  is  the  first  case  before  the  House  in  which  the 
point  has  been  involved,  and  a  general  rule  binding  in  both  countries  ought  now  to  be  settled. 

The  interlocutor  disallowing  the  exceptions,  ought  not  only  to  be  reversed,  but  the  interlocutor 
admitting  the  relevancy  ought  also  to  be  so.  No  relevant  case  is  stated.  There  is  no  allegation 
of  personal  negligence  on  the  part  of  the  master  in  the  sixth  article  of  the  condescendence  above 
referred  to,  and  which  is  that  mainly  relied  on.  Nor  is  there  any  allegation  that  Shearer  was  an 
incompetent  or  unsteady  workman,  to  the  knowledge  of  the  defenders.  The  two  servants  were 
obviously  engaged  in  the  same  common  operation,  that  of  digging  coal  and  bringing  it  to  the 
surface ;  each  workman  being  necessary  to  the  other  in  attaining  that  common  object.  There- 
fore, admitting  all  that  was  proved  at  the  trial,  there  is  no  case  against  the  defenders.  The 
action  accordingly  ought  to  be  dismissed,  and  not  merely  a  new  trial  granted  ;  and  the  defenders 
ought  to  be  assoilzied,  there  being  no  ground  of  action  stated  on  the  face  of  the  record— see 
Duncan  v.  Findlater^  M*L.  &  Rob.  911. 

Lord  Advocate  (Moncreiff),  and  Serjeant  ByleSy  for  the  respondent. — This  is  no  doubt  a 
perplexing  question,  and  the  law,  as  declared  in  Scotland,  is  at  variance  with  the  law  as  acted 
on  in  the  Courts  in  England ;  but  the  Scotch  doctrine  is  more  just.  There  seems  no  sound 
reason  for  drawing  a  distinction  between  the  liability  of  the  master  for  injuries  to  a  servant 
caused  by  a  fellow  servant,  and  his  liability  for  injuries  to  a  stranger  caused  by  a  servant. 
There  seems  to  be  no  exception  to  the  general  principle  in  the  law  of  most  European  countries 
— 3  Pothier  81  (octo.  ed.);  Oblig.  §§  2  and  3,  No.  121.  The  doctrine  adopted  in  England  seems 
to  be  peculiar,  and  countenances  subtleties  which  the  Scotch  law  wisely  repudiates.  The  Scotch 
authorities  seem  never  to  have  contemplated  that  any  exception  to  the  general  liability  of  the 
master  existed  when  a  fellow  servant  caused  the  injury — Bell's  Prin.  §  2031 ;  and  the  absence  of 
any  decisions  of  the  Court  arises  from  the  understanding  that  the  law  admits  of  no  doubt.  At 
all  events,  the  Scotch  law  is  much  older  than  the  English  law  on  this  subject,  and  is  more  liberal 
in  protecting  servants,  as  witness  the  law  of  solatium  and  seduction  as  applicable  to  servants ; 
and  hence  it  is  not  to  be  wondered  at,  that  it  is  more  liberal  in  protecting  one  servant  against 
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another.  The  cases  of  Paterson  v.  Wallace^  i  Macq.  Ap.  748 ;  ante^  p.  389 ;  and  Bryden  v. 
Stewart^  2  Macq.  A  p.  30  ;  antCy  p.  447,  countenance  the  notion  that  the  Scotch  law  differs  from 
the  English  law  on  that  subject.  The  American  decision  is  no  authority,  being  a  mere  reflection 
of  the  English  cases.  The  English  cases  are,  no  doubt,  developments  of  the  primary  case  of 
Priestly  v.  Fowler^  where  Lord  Abinger  went  a  great  length,  and  indulged  in  illustrations  which 
are  unsound,  even  in  England,  at  the  present  day.  It  appears  that  if  negligence  on  the  part  of 
the  servant  concur  with  negligence  on  the  part  of  the  master,  the  latter  is  not  liable ;  but  there 
was  no  negligence  on  the  part  of  the  deceased  here.  It  is  said,  however,  that  where  two  servants 
are  engaged  in  one  common  operation  or  work,  the  master  is  not  liable  for  injury  caused  by 
the  negligence  of  one  to  the  other.  This  is  not  clearly  laid  down  in  the  Enghsh  cases,  and  thei« 
is  no  definite  line  drawn  by  which  a  common  work  is  defined.  Take  the  case  of  a  steam  ship ; 
one  servant  is  a  stoker,  another  is  a  mere  seaman — if  the  stoker  is  injured  by  the  seaman,  is  the 
master  not  liable  ?  And  yet  they  cannot  be  said  to  be  engaged  in  a  common  work,  for  they  are 
in  distinct  departments. 

[Lord  Cranworth. — Suppose  there  are  100  men  in  the  ship,  and  the  steersman  is  accidentally 
drunk,  and  runs  the  ship  on  a  rock  whereby  all  the  crew  are  drowned,  is  the  master  liable  in  99 
separate  actions  to  the  representatives  of  these  men  ?] 

These  illustrations  are,  no  doubt,  perplexing.  But  take  the  case  of  a  master  who  employs  men 
at  a  distance  from  their  dwellings,  and  he  conveys  them  by  a  private  railway  to  and  from  their 
work  ;  if  the  engineman  cause  an  injury,  will  the  master  not  be  liable  to  these  men  ?  If  he 
charged  the  men  at  a  certain  rate  for  conveying  them,  he  would  clearly  be  liable  ;  how,  then,  can 
it  make  any  difference  that  he  conveys  them  gratuitously  t  That  is  like  the  present  case.  It 
cannot  be  said  that  the  engineman  and  the  miner  were  here  engaged  in  a  common  work  ;  they 
were  in  distinct  and  separate  departments.  They  were  as  much  removed  from  each  other  as  the 
housemaid  and  the  gamekeeper.  The  master  by  the  agency  of  Shearer  contracted  like  any  other 
carrier  to  convey  the  miners  up  and  down  the  shaft.  The  master  was,  in  fact,  employed  by  the 
miners  to  carry  them  safely.  He  has  therefore  broken  his  contract  in  not  bringing  up  Reid 
safely.     The  decision  of  the  Court  below  was  therefore  right,  and  ought  to  be  affirmed. 

Sir  R,  Bethell  replied. — It  is  obvious  from  the  opinions  of  the  Judges  in  the  Court  below,  that 
they  considered  the  present  a  point  of  novelty,  and  they  reasoned  from  general  principles,  just  as 
the  English  Judges  have  done  in  recent  cases.  There  can,  therefore,  be  no  difficulty  in  settling 
this  point  finally  in  the  law  of  both  countries  by  the  present  decision.  The  respondents  seem  to 
assume  that  a  master  warrants  the  integrity  and  safety  of  every  machine  or  apparatus  the  servant 
has  to  deal  with,  but  that  notion  was  effectually  contradicted  by  the  case  of  Couch  v.  Steele^  3 
E.  &  B.  402,  which  discredited  certain  dicta  of  two  Judges  in  Gibson  v.  Sma//y  4  H.  L.  C. 
370,  ^/  sea. 

Lord  Chancellor  Cranworth. — My  Lords,  this  is  a  case  of  extreme  importance  and  some 
nicety,  and  before  I  submit  any  motion  to  your  Lordships,  I  should  wish  to  have  further  time  to 
consider  the  question. 

With  reference  to  the  law  of  England,  I  think  it  has  been  as  completely  settled  as  it  can  be 
settled,  without  having  been  carried  to  a  Court  of  Error,  that  in  respect  of  injuries  occasioned  to 
one  of  several  workmen  engaged  in  a  common  work,  (and  I  know  of  no  distinction,  whether  the 
work  be  dangerous  or  not  dangerous,)  the  master  is  not  responsible  if  he  has  taken  proper 
precautions  to  have  proper  machinery  and  proper  servants  employed.     I  take  that  to  be  clearly 
settled  as  being  the  law  of  England.     When  I  say  it  is  settled,  I  mean  only  as  far  as  it  can  be 
settled  without  having  been  brought  by  writ  of  error  to  any  superior  Court     The  principle  of  the 
law  of  England  I  take  to  have  been  enunciated  in  the  case  of  Hutchinson  v.  The  York^  Newcastle^ 
and  Berwick  Railway  Company,  and  to  have  gone  upon  this  principle.  So  far  as  persons  external 
to  the  master  and  his  servants  are  concerned,  the  master  is  to  be  considered  as  responsible  for 
every  one  of  those  servants,  and  the  person  who  receives  an  Injury  is  not  bound  to  inquire 
whether  that  injury  has  resulted  from  one  sort  of  miscarriage  or  another — the  master  is  the  person  to 
whom,  on  general  principles,  he  is  entitled  to  look  ;  so  far  as  he  is  concerned,  he  is  external  to 
the  whole,  and  the  whole  is  considered  as  one  body  united  in  the  master  ;  but  the  case  is  different 
in  a  question  arising  entirely  within  the  circle  embracing  master  and  servants.     The  law  of 
England  considers  that  there  is  not  the  same  reason,  indeed  that  there  are  reasons  operating  in 
a  contrary  direction  there  ;  for  every  person  knows  exactly  who  does  occasion  the  injury,  and 
he  undertakes  the  service  knowing  that  he  is  liable  to  injury  as  well  from  accidents  that  cannot 
be  guarded  against  as  from  neglect  or  mismanagement  on  the  part  of  those  who  are  engaged 
with  him  in  the  common  service.     The  Court  of  Exchequer,  which  is  the  Court  in  which  those 
cases  have  chiefly  arisen,  after  considering  the  question  a  good  deal,  came  to  the  conclusion,  that 
the  principle  which  makes  the  master  liable  to  complaints  made  ab  extra,  does  not  make  him 
liable  to  complaints  arising  intra  the  whole  body  of  hunself  and  his  workmen.     Now,  my  Lords, 
I  take  that  to  be  established,  unless  upon  further  consideration  in  this  House,  the  House  should 
come  to  the  opinion,  that  that  has  been  wrongly  laid  down.     I  take  that  to  ba  clearly  established 
as  being  the  law  of  England  ;  it  was  so  laid  down  in  many  cases  in  the  Court  of  Exchequer.     It 
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appears,  but  I  was  not  aware  of  it  before,  that  Lord  Campbell  acted  upon  that  principle  in  a 
case  tried  before  him  at  Nisi  Prius  ;  it  has  also  been  several  times  canvassed  in  the  Court  of 
Exchequer  ;  and  I  learn  from  the  authority  quoted,  that  the  Court  of  Massachusetts  has  adopted 
the  same  view  of  the  case,  as  being  founded  upon  correct  principle. 

That  being  so,  what  is  to  be  done  in  Scotland  ?  because  your  Lordships  here  are  to  consider 
yourselves  as  a  Scotch  tribunal  deciding  not  what  ought  to  be,  but  what  is,  the  law  of  Scotland 
now  upon  this  question.  Where  it  is  shewn,  that  a  difference  exists  between  the  two  laws, 
unquestionably  your  Lordships  must  adhere  to  that  which  is  established  as  the  law  of  Scotland  ; 
but  neither  in  Scotland  nor  in  England  are  the  decisions  upon  this  subject  grounded,  nor  do  they 
profess  to  be  grounded,  upon  any  msittex  juris  positivi j  it  is  merely,  that  in  one  country,  as  well 
as  in  the  other,  looking  to  the  general  considerations  arising  from  the  relation  of  master  and 
servants,  inter  se,  and  the  relation  external  to  their  own  body,  the  application  of  the  principles 
arising  from  these  considerations,  tracing  our  way  as  well  as  we  can  between  conflicting  analogies, 
is  that  which  must  lead  us  to  a  sound  decision.  The  principle  I  have  already  pointed  out  as 
arrived  at  in  the  Courts  of  England,  so  far  as  it  can  be  said  to  have  been  arrived  at  without  being 
brought  before  a  Court  of  Error,  is  against  the  liability  of  the  master. 

It  is  said,  that  the  case  is  different  in  Scotland ;  and  three  or  four  authorities  of  recent 
years,  beginning,  I  think,  in  1852,  and  carried  on  through  1853,  1854,  and  1855,  have  been  relied 
on  as  establishing  a  different  conclusion.  The  Solicitor-General  disputes  that  conclusion,  and 
says  that  they  do  not  lead,  or,  at  all  events,  do  not  necessarily  lead  to  the  conclusion,  that  there 
has  ever  been,  in  those  two  cases,  a  decision  intended  to  be  at  variance  with  the  English  cases.  That 
is  disputed  by  the  Lord  Advocate.  It  will  be  my  duty  to  look  through  those  cases  very  atten- 
tively, and  to  see  how  far  they  are  in  conflict  with  the  English  law  ;  and  if  tbey  are  in  conflict 
with  the  English  law,  then  will  arise  the  necessity  for  deciding,  whether  they  have  so  established 
the  law  of  Scotland,  from  the  mode  in  which  the  Scotch  Judges  have  reasoned  by  analogy, 
different  from  that  which  has  been  the  conclusion  of  the  English  Judges,  as  to  make  it  your 
Lordships'  duty,  as  the  ultimate  Court  of  Appeal,  to  hold  that  the  law  is  different  in  the  two 
countries ;  or,  at  all  events,  that  the  law  is  different  in  Scotland  from  that  which  has  been 
assumed  to  be  the  law  in  England,  because,  unquestionably,  to  a  certain  extent,  the  law  has 
been  considered  as  not  absolutely  binding  upon  your  Lordships,  either  in  one  country  or  the 
other.  It  will  be  my  duty  to  look  into  this  matter  with  the  best  attention  that  I  can.  I  can  only 
say,  that  I  should  very  much  regret  if  I  am  not  able  to  advise  your  Lordships,  either  that  the 
law  of  England  is,  I  will  not  say,  not  to  be  altered,  but  can  be  laid  down  in  conformity  with  what 
your  Lordships  are  bound  to  say  is  the  law  of  Scotland  ;  or  that  your  Lordships  should  say,  that 
the  law  of  Scotland  has  been  in  those  cases  misunderstood  ;  or  that  these  cases  do  not  lead  to 
the  conclusion  to  which  the  Lord  Advocate  supposes  them  to  lead. 

This  is  a  case  which,  though  not  involving  a  large  amount,  involves  questions  of  very 
considerable  interest  and  importance  j  and,  therefore,  I  must  ask  your  Lordships  a  little  further 
time  to  consider  it. 

Cur,  adv.  vult, 

(Before  the  case  o/Reidw2i^  set  down  for  judgment,  the  case  of  M^Guire  was  argued  by  counsel 
in  June  1858.  And  Lord  Cran worth  at  the  date  last  mentioned  had  ceased  to  be  Lord 
Chancellor,  having  been  succeeded  by  Lord  Chelmsford.) 

Case  of  M^Guire. 

Sir  R,  Bethell  C^.Cy  and  Anderson  Q.C.,  (with  them  Craufurd,)  for  the  appellants. — (As  to 
the  general  point  arising  on  the  bill  of  exceptions  and  the  plea  of  relevancy,  the  argument  was 
the  same  on  both  sides  as  in  the  case  of  Rcidy  and  the  two  arguments  have  been  consolidated  in 
the  preceding  report.)  The  respondents  object  to  the  competency  of  this  appeal.  But  it  is 
clearly  competent  as  regards  the  two  final  interlocutors  applying  the  verdict,  and  that  is  daily 
practice — (fampdell  v.  Campbell^  M*L.  &  Rob.  387.  Moreover,  when  a  final  interlocutor  is 
appealed,  that  enables  all  the  preceding  interlocutors  to  be  brought  up — 48  Geo.  iii.  c.  151,  §  15  ; 
Kerr  v.  Keith,  i  Bell's  Ap.  386.  It  may  be  said  that  the  interlocutor  disallowing  the  exceptions 
cannot  be  appealed,  because  the  petition  was  not  presented  within  fourteen  days,  as  decided  by 
Melrose  v.  Hastie,  i  Macq.  Ap.  698  ;  26  Sc.  Jur.  317;  ante,  p.  315  ;  but  this  case  differs  from 
Melrose  v.  Hastiey  because  here  there  is  a  plea  to  the  relevancy  which  shews  error  on  the  record, 
quite  independent  of  the  facts  found  by  the  verdict.  It  is  said,  that  that  interlocutor  repelling 
the  plea  of  relevancy  is  not  appealable,  because  it  was  not  reviewed  by  the  Inner  House  ;  but 
the  reason  why  it  was  not  so  reviewed  was  in  consequence  of  the  consent  of  parties,  and  the 
objection  does  not  lie  in  the  mouth  of  the  respondents.  The  respondents  agreed,  that  this  case 
should  abide  the  result  of  Reids  case,  and  that  must  mean  the  final  result,  as  settled  by  the  House 
in  the  previous  appeal.     What  we  seek  now  by  this  appeal  is  to  have  judgment  non  obstante 
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veredicto.  We  say  the  verdict  has  decided  an  immaterial  issue,  and  we  have  enough  left  on  the 
record  to  entitle  us  to  judgment.  The  sixth  article  of  the  condescendence  did  not  allege,  that 
Shearer  was  an  incompetent  or  habitually  drunken  servant,  nor  that  the  defenders  knew  of  his 
being  drunk  on  the  day  in  question.  Therefore,  admitting  that  Shearer's  negligence  caused  the 
injury,  there  must  be  judgment  in  our  favour  because  of  the  want  of  such  allegations.  "We  are 
entitled  to  be  assoilzied,  for  anything  that  appears  on  this  record. 

Lord  Advocate  (Inglis),and  Mair,  for  the  respondents. — By  55  Geo.  III.  c.  42,  §  7,  the  verdict 
is  final  and  conclusive,  unless  an  appeal  is  presented  in  fourteen  days  after  the  exceptions  are 
disposed  of  ;  Melrose  v.  Hastie.  Therefore  the  interlocutor  disallowing  the  exceptions  cannot 
be  appealed  against,  because  the  statutory  limitation  of  time  has  been  exceeded.  Nor  can  the 
first  interlocutor,  viz.,  that  of  the  Lord  Ordinary,  be  appealed  against,  because  it  was  never 
reviewed  by  the  Inner  House  ;  48  Geo.  ill.  c.  151,  §  15.  The  two  final  interlocutors  do  nothing 
more  than  follow  out  those  two  previous  interlocutors.  They  flow  logically  from  those  ;  and, 
therefore,  if  the  party  wanted  to  appeal  with  effect,  he  could  only  have  appealed  against  the 
interlocutor  disallowing  the  exceptions,  which  he  has  not  done. 

[Lord  Cranworth. — But  the  verdict  depends  on  the  evidence ;  and  suppose  the  evidence 
shews,  that  there  was  no  case  to  justify  the  interlocutor  applying  the  verdict,  are  we  precluded 
from  going  into  the  matter  on  this  final  interlocutor,  which  you  must  admit  is,  in  form  at  least, 
appealable  ?] 

Here  the  verdict  is  not  before  the  House,  nor  the  evidence  ;  and  therefore  you  cannot  look 
at  the  bill  of  exceptions  at  all,  for  the  statute  says  the  verdict  shall  be  final  and  conclusive, 
unless  there  is  an  appeal  in  fourteen  days  from  the  interlocutor  disposing  of  the  exceptions. 
[Lord  Cranworth. — Under  the  Jury  Acts  the  verdict  is  not  final  and  conclusive  to  all  intents 
and  purposes,  but  merely  conclusive  as  to  the  facts  found  by  it.  Suppose  those  facts  are 
immaterial .?] 

Then  it  must  be  open  for  the  House  to  hear  over  again  all  the  questions  of  law  involved 
at  every  stage,  which  seems  to  be  contrary  to  the  whole  spirit  and  provisions  of  these 
statutes. 

(A/uiersoft,  in  reply  was  not  heard,  in  consequence  of  the  judgment  in  Reid*s  case  being  given 
at  this  stage  ;  and  immediately  afterwards  judgment  was  given  in  the  case  of  M^Guireyper  Lord 
Chancellor  Chelmsford,  as  below.) 

ReicTs  case. 

Lord  Cranworth. — My  Lords,  in  this  case  which  was  heard  now,  I  regret  to  say,  exactly 
two  years  ago,  I  formed  a  strong  opinion  at  the  hearing  of  the  case ;  but  at  the  close  of  the 
argument,  I  intimated  that  I  would  not  finally  dispose  of  it  till  I  had  had  an  opportunity  of  looking 
more  accurately,  and  with  more  attention,  into  the  Scotch  cases,  than  I  had  been  able  to  do 
during  the  progress  of  the  argument.  I  was  unable  to  dispose  of  the  case  that  session,  as  the 
parliament  came  to  an  end  early,  viz.,  in  July ;  but  in  the  recess  I  attentively  considered  the 
matter,  and,  inasmuch  as  it  was  one  of  general  application,  I  committed  to  paper  the  view  which 
I  had  formed  of  the  case,  and  1  was  prepared  to  have  delivered  it  to  the  House  at  the  commence- 
ment of  the  following  Session  of  1857  ;  but  it  was  then  intimated  to  me,  that  it  would  be  well  to 
delay,  as  there  was  another  case  raising  the  same  question,  viz.,  the  case  at  the  instance  of  the 
representatives  of  Mrs.  M*Guire.  I  accordingly  thought  it  expedient  to  postpone  judgment  in 
the  case  of  Reid  till  the  other  had  been  heard.  The  proposition  I  made  was,  that  I  would  not 
deliver  my  views  to  your  Lordships,  in  the  case  of  Reidy  if  the  parties  in  the  other  case  would 
agree  that  the  appeal  should  be  advanced  and  be  heard  by  one  counsel  on  each  side.  We  have, 
in  consequence,  had  the  benefit  of  its  being  heard  by  my  noble  and  learned  friend  on  the  wool- 
sack, and  by  my  noble  and  learned  friend  (Lord  Brougham),  (the  case  of  Reid  having  been 
heard  by  myself  only,)  and  it  will  be  very  satisfactory  to  have  their  opinion  upon  the  important 
general  principle  which  is  involved  in  both  cases. 

From  what  cause  it  was  delayed  over  the  year  1857  I  am  not  able  to  say.  I  was  ready  at  any 
time  to  state  what  1  had  vrritten  in  the  course  of  the  autumn  of  1856,  but,  for  some  reason,  the 
other  case  did  not  come  on.  It  has  now  been  fully  argued  on  the  part  of  M'Guire,  as  it  had  been 
two  years  ago  on  the  part  of  Reid. 

With  this  preface,  I  shall  now  proceed  to  read  to  your  Lordships  the  opinion  which  I  had 
proposed  to  deliver  in  moving  the  judgment  of  the  House,  if  that  judgment  had  been  moved  at 
the  beginning  of  the  year  1857.  In  doing  so,  it  is  probable  that  I  may  refer  to  cases  and  argu- 
ments which  have  not  been  so  much  pressed  in  the  second  case,  because  I  think  that  the  ground 
which  has  been  taken  in  the  argument,  which  we  have  just  heard,  is  not  exactly  the  same  that 
was  taken  before  ;  but  still,  I  think  I  shall  not  be  wasting  your  Lordships'  time  by  stating  the 
view  I  had  taken  of  the  former  case. 

This  was  an  appeal  against  four  interlocutors  of  the  Court  of  Session^  made  in  an  action 
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raised  by  the  respondents  against  the  appellants,  whereby  they  sought  to  recover  from  them 
compensation  in  damages  for  the  loss  they  had  sustained  by  the  death  of  William  Reid,  the 
husband  of  the  respondent  Elizabeth  Clark  or  Reid,  and  the  father  of  the  other  respondents. 

The  facts  stated  by  the  respondents,  Elizabeth  Clark  or  Reid  and  her  children,  as  the  grounds 

of  their  claim,  were  as  follows  : — ^That  in,  and  previously  to,  the  month  of  September  1853,  the 

appellants  were  the  owners  of,  and  were  engaged  in  working,  a  coal  pit  called  the  Dykehead  pit, 

and  that  William  Reid  was  a  miner  in  their  service :  That,  according  to  the  usual  course  of 

■working  the  coals  in  this  pit,  the  miners  were  let  down  into,  and  drawn  up  from,  the  pit  in  a  cage, 

which  was  worked  by  a  long  rope  running  over  a  pulley  fixed  by  machinery  at  a  considerable 

height  above  the  mouth  of  the  pit,  and  worked  by  a  stationary  steam  engine  fixed  at  a  few  yards 

distant  from  the  pit :    That,  on  the  17th  of  September  1853,  James  Shearer  was  the  engineman 

employed  by  the  appellants  to  attend  to  this  engine,  and  that  it  was  his  duty  to  attend  to  the 

drawing  up  and  letting  down  of  the  cage,  so  that  the  workmen  might  be  moved  up  and  down 

safely  ;  but  that  he,  disregarding  his  duty  when  the  cage  was  coming  up  with  the  two  workmen 

in  it,  of  whom  Reid  was  one,  negligently  omitted  to  take  the  proper  means  for  stopping  it  at  or 

a  few  feet  above  the  mouth  of  the  pit,  where  there  was  a  platform  on  which  the  men  ought  to 

have  got  out,  and  allowed  it  to  be  carried  with  great  force  to  the  top  of  the  machinery,  in 

consequence  of  which  it  was  upset,  and  the  men  were  thrown  out  and  killed  on  the  spot. 

On  these  facts,  the  respondents  being  the  widow  and  children  of  Reid,  claimed  from  the  appel- 
lants, as  the  employers  of  Shearer,  by  whose  neglect  the  misfortune  had  occurred,  compensation 
in  damages,  on  the  ground  that  the  employers  are  chargeable  with  the  consequences  resulting 
from  the  neglect  of  the  servant  whom  they  employ. 

The  appellants,  (defenders  below,)  by  their  pleas  in  law,  insisted — ^first,  that  no  relevant  ground 
of  action  was  stated  ;  and  secondly,  that  these  facts  alleged  were  not  true.  The  Lord  Ordinary 
repelled  the  defence  of  want  of  relevancy,  and  the  First  Division  adhered  to  the  interlocutors  of 
the  Lord  Ordinary. 

The  issues  were  then  framed  for  the  purpose  of  trying  the  facts,  and  were  settled  as  follows  : 
— "First,  Whether  the  defenders  were,  in  the  month  of  September  1853,  in  the  occupation,  as 
proprietors  or  lessees,  of  the  coal  pit  at  or  near  Baillieston  called  the  Dykehead  or  Bargeddie 
pit  ?  and  Whether,  on  or  about  the  17th  day  of  September  1853,  the  said  deceased  William  Reid, 
while  in  the  employment  of  the  defenders  in  said  pit,  received  severe  and  mortal  injuries  through 
the  fault  of  the  defenders  in  the  management  of  the  machinery  for  lowering  and  raising  the 
miners  or  colliers  at  said  pit,  or  part  thereof,  in  consequence  of  which  he  immediately  or  soon 
afterwards  died,  to  the  loss,  injury,  and  damage  of  the  pursuers."  These  issues  were  tried  before 
the  Lord  President,  and  evidence  was  given  for  the  purpose  of  shewing  that  the  accident  arose 
from  the  carelessness  of  Shearer.  There  was  no  evidence  tending  to  shew  that  Shearer  was 
incompetent  to  the  due  discharge  of  his  duty.  On  the  coatrary,  all  the  witnesses  described  him 
as  a  steady  sober  man  and  a  skilled  workman,  who  had  been  acting  as  engineman  in  the 
appellants'  service  for  several  years. 

At  the  close  of  the  evidence,  the  Lord  President  directed  the  jury  as  follows  : — His  Lordship 
said :  "  That  if  they  were  satisfied  on  the  evidence,  that  the  injury  was  caused  by  the  culpable 
n  igligence  and  fault,  on  the  part  of  Shearer,  in  the  management  of  the  machinery,  the  defenders 
were,  in  point  of  law  answerable."  The  defenders'  counsel  excepted  to  that  direction,  and  asked 
a  direction  in  the  following  terms : — "  To  direct  the  jury,  in  point  of  law,  that  if  the  jury  are 
satisfied  on  the  evidence,  that  the  defenders  used  due  and  reasonable  diligence  and  care  in  the 
selection  and  appointment  of  Shearer  as  engineman,  and  that  Shearer  was  fully  qualified  to 
perform  the  duties  of  engineman,  and  furnished  with  proper  machinery,  and  all  necessary  means 
for  the  performance  of  these  duties,  then  the  defenders  are  not  in  law  answerable  for  the 
personal  fault  or  negligence  of  Shearer  in  the  management  of  the  machinery  on  the  occasion 
mentioned."     The  Lord  President  declined  to  give  that  direction,  and  exception  was  taken. 

The  bill  of  exceptions  was  argued  before  the  First  Division  of  the  Court,  but  it  was  disallowed ; 
and  the  Court,  by  their  interlocutor,  decreed,  that  the  appellants  should  pay  to  the  respondents 
the  amount  of  the  damages  assessed  by  the  jury.  I  believe  I  am  wrong  in  saying  the  amount 
assessed  by  the  jury.  The  amount  was  agreed  upon,  but  that  is  immaterial.  From  this  decision 
the  defenders  have  appealed  to  your  Lordships. 

The  question  for  decision  is.  Whether,  in  the  working  of  a  mine,  'if  one  of  the  servants 
employed  is  killed  or  injured  by  the  negligence  of  another  servant,  employed  in  some  common 
work,  that  other  servant  having  been  a  competent  workman  and  properly  employed  to  discharge 
the  duties  entrusted  to  him,  the  common  employers  of  both  are  responsible  to  the  servant  who 
is  injured,  or  to  his  representatives,  for  the  loss  occasioned  by  the  negligence  of  the  other  ? 

Where  an  injury  is  occasioned  to  any  one  by  the  negligence  of  another,  if  the  person  injured 
seeks  to  charge  with  its  consequences  any  person  other  than  him  who  actually  caused  the 
damage,  it  lies  on  the  person  injured  to  shew,  that  the  circumstances  were  such  as  to  make  some 
other  person  responsible.  In  general,  it  is  sufficient  for  this  purpose  to  shew,  that  the  person 
whose  neglect  caused  the  injury  was,  at  the  time  when  it  was  occasioned,  acting,  not  on  his  own' 
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account,  but  in  the  course  of  his  employment  as  a  servant  in  the  business  of  a  master,  and  that 
the  damages  resulted  from  the  servant  so  employed  not  having  conducted  his  master's  business 
with  due  care.  In  such  a  case  the  maxim  *-^ respondeat  superior^*  prevails  and  the  master  is 
responsible. 

Thus,  if  a  servant,  driving  his  master's  carriage  along  the  highway  carelessly,  runs  over  a 
bystander,  or  if  a  gamekeeper  employed  to  kill  game  fires  at  a  hare  so  as  to  shoot  a  person 
passing  on  the  road,  or  if  a  workman  employed  by  a  builder  in  building  a  house  negligently  throws 
a  stone  or  brick  from  a  scaffold,  and  so  hurts  a  passer  by,— in  all  these  cases  (and  instances 
might  be  multiplied  indefinitely)  the  person  injured  has  a  right  to  treat  the  wrongful  or  careless 
act  as  the  act  of  the  master — Qui  facit per  alium^/acitper  se.  If  the  master  himself  had  driven 
his  carriage  improperly,  or  fired  carelessly,  or  negligently  thrown  the  stone  or  brick,  he  would 
have  been  directly  responsible ;  and  the  law  does  not  permit  him  to  escape  liability,  because  the 
act  complained  of  was  not  done  with  his  own  hand.  He  is  considered,  and  reasonably  con- 
sidered, as  bound  to  guarantee  third  persons  against  all  hurt  arising  from  the  carelessness  of 
himself  or  of  those  acting  under  his  orders.  Third  persons  cannot,  or,  at  all  events  may  not, 
know,  whether  the  particular  injury  complained  of  was  the  act  of  the  master  or  the  act  of  his 
servant.  A  person  sustaining  injury  in  any  of  the  modes  I  have  suggested  has  a  right  to  say, 
"  I  was  no  party  to  your  carriage  being  driven  along  the  road,  to  your  shooting  near  the  public 
highway,  or  to  your  being  engaged  to  build  a  house.  If  you  chose  to  do,  or  cause  to  be  done, 
any  of  these  acts,  it  is  to  you,  and  not  to  your  servants,  I  must  look  for  redress,  if  mischief  happens 
to  me  as  their  consequence."  A  large  portion  of  the  ordinary  acts  of  life  are  attended  with  some 
risk  to  third  parties,  and  no  one  has  a  right  to  involve  others  in  risk  without  their  consent.  This 
consideration  is  alone  sufficient  to  justify  the  wisdom  of  the  rule  which  makes  the  person,  by 
whom,  or  by  whose  orders,  these  risks  are  incurred,  responsible  to  third  parties  for  any  ill 
consequences  resulting  from  want  of  due  skill  or  caution. 

'  •  But  do  the  same  principles  apply  to  the  case  of  a  workman  injured  by  the  want  of  care  of  a 
fellow  workman  engaged  together  in  the  same  work  ?  I  think  not.  When  a  workman  contracts 
to  do  work  of  any  particular  sort,  he  knows,  or  ought  to  know,  to  what  risk  he  is  exposing 
himself;  he  knows,  if  such  be  the  nature  of  the  risk,  that  want  of  care  on  the  part  of  a  fellow 
workman  may  be  injurious  or  fatal  to  him,  and  that  against  such  want  of  care  his  employer 
cannot  by  possibility  protect  him.  If  such  want  of  care  should  occur,  and  evil  is  the  result,  he 
cannot  say  that  he  does  not  know,  whether  the  master  or  the  servant  was  to  blame.  He  knows 
that  the  blame  was  wholly  that  of  the  servant ;  he  cannot  say,  that  the  master  need  not  have 
engaged  in  the  work  at  all,  for  he  was  a  party  to  its  being  undertaken. 

Principle,  therefore,  seems  to  me  opposed  to  the  doctrine,  that  the  responsibility  of  a  master 
for  ill  consequences  of  his  servant*  s  carelessness  is  applicable  to  the  demand  made  by  a  fellow 
workman,  in  respect  of  evil  resulting  from  the[carelessness  of  a  fellow  workman  when  engaged  in 
a  common  work. 

That  this  is  the  view  of  the  subject  in  England  cannot,  I  think,  admit  of  doubt.  It  was 
considered  in  the  Court  of  Exchequer  in  Priestly  v.  Fowler,  3  M.  &  W.  i,  afterwards  fully 
discussed  in  the  same  Court  in  Hutchison  v.  York^  Newcastle ^  and  Berwick  Railway  Co, y  5  Exch. 
349,  and  acted  on  by  the  same  Court  in  Wigmore  v.  Jay,  5  Exch.  356.  Those  decisions  would 
not,  it  is  true,  be  binding  on  your  Lordships,  if  the  ground  on  which  they  rested  were  unsound. 
But  the  circumstance  of  their  having  been  acquiesced  in  affords  a  strong  argument  to  shew,  that 
they  have  been  approved  of,  more  especially  as,  in  the  two  first  cases,  the  question  appeared  on 
the  record,  and  might  therefore  have  been  brought  before  a  Court  of  Error. 

I  may  add,  that  in  the  case  of  Skipp  v.  The  Eastern  Counties  Railway  Co.  in  1853,  reported 
in  9  Exchequer  Reports,  page  225,  a  question  of  a  very  similar  nature  to  Hutchison's  case 
occurred ;  but  the  counsel  in  arguing  for  the  plaintiff  tried  to  distinguish  that  case  from  those  I 
have  referred  to,  but  did  not  attempt  to  impugn  their  authority ;  and  afterwards,  in  a  case  in  the 
Queen's  Bench,  Couch  v.  Steely  reported  in  3  E.  &  B.  402,  both  Lord  Campbell  and  Mr.  Justice 
Wightman  referred  to  Priestly  v.  Fowler  apparently  with  approbation.  I  think  it  has  been  stated 
at  the  bar,  in  the  argument  in  M^Guire^  s  case,  that  there  has  subsequently  been  a  case  brought 
before  the  Court  of  Error  in  which  this  doctrine  has  been  recognised. 

I  consider,  therefore,  that  in  England  the  doctrine  must  be  regarded  as  well  settled.  But,  if 
such  be  the  law  of  England,  on  what  ground  can  it  be  argued  not  to  be  the  law  of  Scotland  ? 
The  law  is  established  in  England,  and  founded  on  principles  of  universal  application,  not  on 
any  peculiarities  of  English  jurisprudence ;  and  unless,  therefore,  there  has  been  a  settled  course 
of  decision  in  Scotland  to  the  contrary,  I  think  it  would  be  most  inexpedient  to  sanction  a  different 
rule  to  the  north  of  the  Tweed  from  that  which  prevails  to  the  south.  Let  us  consider  whether 
there  has  been  such  a  settled  course  of  decision  as  was  contended  for  by  the  respondents. 

First,  it  was  argued,  that  two  cases  have  been  recently  decided  in  this  House  inconsistent  with 
the  principle  contended  for  by  the  appellants,  namely,  Paterson  v.  Wallace^  i  Macq.  748 ;  antc^ 
p.  389 ;  and  Brydon  v.  Stewart^  2  Macq.  30 ;  ante,  p.  447.  In  the  former  case,  William  Paterson, 
the  late  husband  of  the  appellant,  had  been  killed  by  the  fall  of  a  large  stone  while  he  was 
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working  underground  in  a  mine.  An  issue  was  directed  to  try  the  question,  Whether  the  death 
was  occasioned  by  the  unsafe  state  of  the  roof  of  the  mine,  and  the  negligence  and  unskilfulness 
of  the  owners  in  having  so  left  it  when  the  workmen  were  sent  to  work  there  ?  Strong  evidence 
was  offered  to  shew,  that  though  the  roof  was  in  a  dangerous  state,  yet  its  condition  was  known 
to  Paterson,  so  that  his  death,  which  arose  from  his  working  under  it,  was  the  consequence  of 
his  own  rashness,  and  not  of  any  neglect  of  the  owners.  The  learned  Judge  who  presided  was 
strongly  of  that  opinion,  and  he  told  the  jury  that  the  pursuers  could  not  recover,  thus  with- 
drawing the  case  trom  their  cognizance.  The  defenders  excepted  to  the  direction  of  the  learned 
Judge,  but  the  Court  of  Session  sustained  it. 

Your  Lordships,  however,  on  appeal,  considered  the  exception  to  have  been  well  founded,  and 
remitted  the  case  with  a  declaration,  that  there  ought  to  be  a  new  trial.  Of  the  propriety  of  the 
course  then  taken  by  your  Lordships,  there  cannot,  I  apprehend,  be  any  doubt.  The  question 
was  not  as  to  an  injury  occasioned  by  the  unskilfulness  of  a  fellow  workman,  but  an  injury 
occasioned  by  his  own  rashness,  or  by  the  roof  not  having  been  properly  secured  by  the  owners. 
The  Judges  withdrew  this  question  from  the  jury,  deciding  the  fact  against  the  plaintiffs,  and  in 
favour  of  the  owners.  This  was  clearly  out  of  the  line  of  his  duty ;  and  the  case  was  therefore 
remitted  for  the  purpose  of  being  tried  again.  This  case,  therefore,  affords  no  ground  for 
contending,  that  the  law  of  Scotland  differs  from  that  of  England. 

The  other  case — Brydoti  v.  Stewart — was  very  similar.     There  the  miners  employed  at  piece 
work  in  working  the  coal  while  in  the  pit,  into  which  they  had  been  let  down  in  the  usual 
manner,  remonstrated  with  the  underground  agent  as  to  the  state  of  the  mine,  complaining, 
amongst  other  things,  that  air  was  not  adequately  admitted,  and  also  that  their  wages  were  not 
sufficient ;  and  on  his  refusing  them  redress,  they  declined  to  work  any  longer,  and  desired  to  be 
drawn  up  again.     To  this  the  agent  acceded  ;  and  James  Marshall  one  of  the  men,  the  husband 
of  the  appellant,  was,  in  the  course  of  the  ascent,  thrown  over  and  killed.    An  issue  was  directed 
to  try  whether  the  death  of  Marshall  was  occasioned  by  reason  of  the  shaft  being  in  an  unsafe 
state  owing  to  the  neglect  of  the  owners.     The  chief  point  made  on  behalf  of  the  owners,  and  to 
which  a  large  portion  of  the  evidence  was  directed,  was,  that  the  men  were  not  justified  in 
refusing  to  work,  and  that  so  the  drawing  them  up  was  not  in  the  ordinary  course  of  their 
employment.     The  learned  Judge  directed  the  jury,  that  if  they  were  satisfied,  that  the  men  left 
their  work  without  reasonable  cause  of  complaint,  and  for  purposes  of  their  own,  then  the  owners 
were  not  responsible,  even  though  the  injury  was  caused  by  the  insufficient  condition  of  the 
shaft.     But,  in  case  the  Court  should  think  that  not  to  be  a  sound  direction  in  point  of  law,  he 
told  the  jury  to  find,  secondly,  whether  they  were  of  opinion,  that  the  man  lost  his  life  owing  to 
the  unsafe  and  insufficient  condition  of  the  shaft.     The  jury  found,  on  the  first  direction,  that 
the  men  had  no  sufficient  ground  for  refusing  to  work ;  and  on  the  second,  that  the  death  arose 
from  the  shaft  not  being  in  a  safe  and  sufficient  state.  The  Court  of  Session  thought,  that  as  the 
men  had  no  ground  for  leaving  their  work,  the  insecure  state  of  the  shaft  was  immaterial,  and  there- 
fore directed  a  verdict  to  be  entered  for  the  defenders.     Your  Lordships  came  to  the  conclusion, 
that  the  men  had  a  right  to  leave  their  work  if  they  thought  fit,  and  that  their  employers  were 
bound  to  take  all  reasonable  measures  for  the  purpose  of  having  the  shaft  in  a  proper  condition, 
so  that  the  men  might  be  brought  up  safely ;  and  they,  therefore,  pursuant  to  leave  reserved  by 
the  learned  Judge  at  the  trial,  directed  the  verdict  to  be  entered  for  the  plaintiff. 

The  case,  it  wiU  be  observed,  like  that  which  preceded  it,  turned,  not  on  the  question,  whether 
the  employers  were  responsible  for  injuries  occasioned  by  the  carelessness  of  a  fellow  workman, 
but  on  a  principle  established  by  many  preceding  cases ;  namely,  that  when  a  master  employs 
his  servant  in  a  work  of  danger,  he  is  bound  to  exercise  due  care  in  order  to  have  his  tackle  and 
machinery  in  a  safe  and  proper  condition,  so  as  to  protect  the  servant  against  unnecessary  risks. 
I  think  it  clear,  therefore,  that  these  two  cases  decided  by  your  Lordships  do  not  bear  out  the 
proposition  contended  for  by  the  respondents. 

Let  us  next  consider  the  cases  decided  in  the  Court  of  Session.  The  first  case  relied  on  by 
the  respondents  was  that  of  Sword  v.  Cameron^  i  D.  493.  There  are  some  earlier  cases  which 
it  appears  to  me  unnecessary  to  consider  in  detail.  There  the  defenders  were  lessees  of  a  stone 
quarry,  and  the  pursuer  was  one  of  their  servants  employed  there.  It  was  his  duty  to  work  at  or 
near  a  crane.  Other  servants  were  employed  to  blast  the  rock.  The  practice  was,  before  firing 
a  shot  for  the  purpose  of  blasting,  to  give  an  order  to  hap  the  crane,  that  is,  to  cover  it,  in  order 
to  protect  it  from  the  effect  of  the  shot.  Upon  this  order  being  given,  the  workmen  employed 
at  the  crane  happed  it ;  but  it  was  their  duty  still  to  continue  to  work  at  or  near  the  crane  till 
the  signal  was  given  by  the  word  "fire."  It  was  then  the  duty  of  the  men  employed  at  the 
crane  to  hasten  away ;  sometimes  the  signal  "  fire  "  was  given  two  or  three  times—  sometimes 
only  once.  The  interval  between  the  happing  the  crane  and  the  signal  to  fire  varied ;  sometimes 
it  was  only  a  minute  or  two— sometimes  much  longer.  On  the  occasion  in  question,  the  signal 
to  hap  the  crane  was  duly  given,  and  the  crane  was  properly  happed ;  after  which  the  pursuer 
remained  working,  as  it  was  his  duty  to  do.  Then  the  signal  was  given  to  fire,  whereupon  the 
pursuer,  with  the  other  servants  who  were  working  at  the  crane,  hastened  away  as  fast  as  they 
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could.  When  the  pursuer  was  at  a  distance  of  fifty  or  sixty  yards,  the  shot  was  fired,  and  he 
was  very  severely  injured  by  the  explosion.  There  was  about  the  usual  interval  of  time  betwecB 
the  order  to  fire  and  the  explosion — ^that  is,  about  two  minutes;  and  it  was  stated  to  have 
frequently  occurred,  that,  by  the  effect  of  the  explosion,  stones  which  had  exploded  from  the  shctf 
flew  over  the  beads  of  the  retreating  workmen.  The  defenders  were  held  to  oe  liable  in  damages 
for  the  injury  thus  caused  to  the  pursuer. 

This  case  may  be  justified  without  resorting  to  any  such  doctrine,  as  that  a  master  is 
responsible  for  injuries  to  a  workman  in  his  employ,  occasioned  by  the  negligence  of  a  felloT 
workman  engaged  in  a  common  work.  The  injury  was  evidently  the  result  of  a  defective  system, 
not  adequately  protecting  the  workmen  at  the  time  of  the  explosions.  It  is  to  be  inferred,  from 
the  facts  stated,  that  the  notices  and  signals  given  were  those  which  had  been  sanctioned  by  the 
employer,  and  that  the  workmen  had  been  directed  to  remain  at  their  work  near  the  crane  until 
the  order  to  fire  had  been  given ;  and  then,  that  after  the  interval  of  a  minute  or  two,  the 
explosion  should  take  place.  The  accident  occurred  not  from  any  neglect  of  the  man  who  fired 
the  shot,  but  because  the  system  was  one  which  did  not  enable  the  workmen  at  the  crane  to 
protect  themselves  by  getting  into  a  place  of  security.  The  case,  therefore,  is  no  authority  fa 
the  proposition  now  insisted  on  by  the  respondents. 

Then  came  the  case  of  Dixon  v.  Ranken^  14  D.  420,  in  1852.  There  the  accident  occurred  in 
consequence  of  a  rope  giving  way,  which  had  been  used  to  fasten  one  of  the  spokes  or  arms  of  a 
crab.  A  crab  is  described  in  the  report  of  the  case  as  a  perpendicular  axle,  made  to  revolve  by 
means  of  horizontal  spokes  or  arms  fixed  in  it,  which  are  moved  round  by  the  force  of  mcB 
pressing  upon  them.  By  means  of  this  revolution  of  the  axle,  and  a  rope  and  pulley  connected 
with  it,  heavy  weights  are  raised  from  the  mine  with  which  the  crab  is  connected.  A  man  named 
Neilson,  with  several  others,  all  workmen  in  the  employ  of  Dixon,  were  set  to  work  the  crab  at 
the  pit  where  they  were  engaged,  for  the  purpose  of  raising  some  heavy  materials.  There  were 
no  teeth  or  checks  to  prevent  a  retrograde  movement  of  the  spokes  in  case  the  pressure  should 
be  withdrawn.  And  on  the  occasion  when  the  accident  in  question  happened,  something  had 
gone  wrong  in  the  machinery,  which  made  it  necessary,  while  the  weight  was  suspended,  to  send 
to  the  smithy  for  a  new  nut  or  bolt.  While  the  operation  was  thus  suspended,  one  of  the  men 
engaged  in  working  the  crab  fastened  one  of  the  spokes  by  a  rope  to  some  other  part  of  the 
machinery  in  order  to  prevent  the  recoil  or  reverse  movement,  until  the  nut  or  bolt  should  be 
obtained,  and  the  work  could  be  recommenced.  This  operation,  from  the  weakness  of  the  rope, 
was  ineffectually  performed,  and  the  persons  who  were  in  charge  of  the  crab  took  no  measures 
to  make  the  spokes  secure.  After  the  spokes  had  been  thus  fastened,  most  of  the  workmen 
retired  from  the  crab ;  but  Neilson,  one  of  them,  remained  at  it,  and  the  rope  having  suddenly 
given  way,  the  spokes  recoiled  with  great  violence,  knocked  him  down  and  killed  him.  The 
Court  of  Session  held  that  Dixon,  the  master,  was  responsible. 

The  Lord  Justice  Clerk  went  very  fully  into  the  question  of  a  master's  liability  for  injury  to 
his  workmen,  occasioned  by  the  negligence  of  fellow  workmen,  and  clearly  and  emphatically 
stated,  that  the  law  of  Scotland  recognised  no  such  distinction  as  that  which  had  been  acted  on 
in  England ;  and  Lord  Cockbum  stated  to  the  same  effect.  I  feel  therefore  that,  in  advising 
your  Lordships  to  come  to  the  conclusion,  that  the  same  principles  which  have  led  to  the  English 
decisions  ought  to  prevail  in  Scotland,  I  have  to  encounter  the  very  high  authority  of  the 
eminent  Judges  whose  names  I  have  first  mentioned.  But  this  cannot  be  avoided ;  and  I  think 
it  will  appear,  that  the  opinion  of  the  Lord  Justice  Clerk  and  Lord  Cockbum  have  not  by  any 
means  been  universally  assented  to  in  Scotland.  The  decision  itself  might  perhaps  be  justified, 
even  though  the  English  rule  was  admitted ;  for  the  evidence  went  to  shew,  that  the  machinery 
was  defective,  and  that  no  proper  precautions  had  been  taken  by  the  owners  to  put  it  into  such 
a  condition  as  would  prevent  unnecessary  risk  to  the  lives  of  those  who  were  employed  in  the 
mine ;  and  Lord  Murray  expressly  stated  that  to  be  the  ground  on  which  he  rested  his  decision. 
If  the  owners  had  failed  in  taking  due  precautions  to  have  proper  machinery,  this  would  exclude 
the  operation  of  the  principle  established  by  the  English  cases.  Lord  Medw)^,  the  other  Judge 
by  whom  the  case  was  decided,  declining  to  express  any  opinion  on  the  doctrine  established  by 
the  English  cases,  intimated  a  strong  doubt  whether  the  facts  warranted  any  judgment  against 
Dixon,  the  owner.  Lord  Medwyn  considered  the  result  of  the  evidence  to  be,  that  Neilson, 
when  he  lost  his  life,  was  not  acting  in  the  service  of  his  master ;  but  that,  on  the  contrary',  after 
the  action  of  the  crab  had  been  stopped,  he  remained,  contrary  to  express  orders,  lounging  on 
the  spokes,  and  so  exposed  himself  unnecessarily  to  the  danger  of  that  which  eventually  deprived 
him  of  his  life.  If  this  were  so,  the  decision  was  certainly  wrong.  But  it  is  unnecessary  to  go 
into  any  inquiry  on  that  head.  The  judgments  of  the  Lord  Justice  Clerk  and  of  Lord  Cock- 
burn  clearly  went  on  the  ground,  that  the  death  had  resulted  from  the  negligence  of  a  fellow 
servant,  while  the  person  injured  was  acting  in  the  service  of  his  master.  Those  two  eminent 
Judges  held,  that  in  such  a  case  the  master  was  liable.  Lord  MedwjTi  and  Lord  Murray,  on 
the  other  hand,  took  care  to  explain,  that  they  gave  no  opinion  as  to  the  ground,  on  which  the  Lord 
Justice  Clerk  and  Lord  Cockburn  proceeded. 
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The  next  case  was  that  of  Gray  v.  Brassey,  15  D.  135.  There  the  summons  stated  that 
Brassey  was  contractor  for  the  maintenance  of  the  Caledonian  Railway,  and  that  it  was  the  duty 
of  the  defendant,  as  such  contractor,  or  of  those  acting  for  his  behoof,  to  use  all  requisite  precau- 
tions for  the  safety  of  the  workmen  employed  by  him ;  that  it  became  the  duty  of  the  pursuer,  as 
one  of  the  workmen,  to  uncouple  one  of  the  waggons  on  the  line,  and,  on  his  stepping  on  the 
break  for  that  purpose,  it  slipped  down  with  him,  in  consequence  of  there  being  no  block  on  it, 
-which  it  was  the  duty  of  Brassey,  or  those  acting  in  his  behoof,  to  have  seen  attached  thereto ; 
that  the  consequence  was,  the  pursuer  fell,  and  was  so  injured,  that  he  lost  his  leg,  and  that  this 
injury  arose  from  the  culpable  neglect  of  Brassey,  or  of  Simpson  as  his  manager. 

The  question  was  as  to  the  relevancy  of  the  summons.      The  Lord  Ordinary,  and  afterwards 

the  Court  of  Session,  held  it  to  be  relevant.     The  summons  stated,  that  the  accident  happened 

not  from  the  negligence  of  a  fellow  workman,  but  because  Brassey,  the  employer,  or  those  for 

whom  he  was  responsible,  had  omitted  to  attach  a  block  to  the  break,  where  it  ought  to  have  been 

attached.     The  Judges  certainly  did  not  proceed  on  the  ground  that  a  master  is,  in  all  cases, 

liable  for  injury  occasioned  to  a  workman  from  a  fellow  workman.     On  the  contrary,  the  Lord 

President  in  his  judgment  said,  that,  with  very  trifling  exceptions,  he  agreed  with  the  law  as  laid 

down  by  the  Court  of  Exchequer  in  Hutchison  v.  The  Yo7k,  Newcastle^  and  Berwick  Railway 

Co.     He  considered  the  question  to  turn  on  what  is  to  be  regarded  as  common  service.      He 

intimated,  that  it  is  not  enough,  that  the  servant  injured,  and  the  servant  causing  the  injury, 

should  be  servants  of  the  same  master.     They  must  be  employed  in  the  same  work.     And  he 

observed  truly,  that  if  a  gentleman's  coachman  were  to  drive  over  his  gamekeeper,  the  master 

w^ould  be  just  as  responsible  as  if  the  coachman  had  driven  over  a  stranger.     Lord  Ivory  is  even 

more  distinct ;  he  clearly  intimates  that  if  the  meaning  of  the  defendant's  plea  was,  that  though 

the  master  in  the  choice  of  his  servants  and  the  sufficiency  of  his  machinery  was  free  from  blame, 

he  may  yet  be  made  liable  for  any  injury  to  a  workman,  he  thinks  such  a  plea  may  be  bad.   The 

opinions  thus  enunciated  are,  as  I  conceive,  in  strict  accordance  with  the  doctrine  of  the  English 

cases. 

The  only  other  case  relied  on  was  that  of  O* Byrne  v.  Burn^  in  1854,  16  D.  1025. 
There  the  plaintiff  was  a  girl  employed  by  the  defendant  in  his  clay  mill.  She  was  altogether 
inexperienced,  having  been  only  nine  days  in  the  defendant' s  service,  and  she  was  therefore 
unaware  of  the  risks  from  the  machinery.  Anderson,  acting  under  Bum  as  the  manager  of  the 
works,  put  her  to  remove  some  waste  clay  while  the  rollers  were  in  motion.  This  was  a  duty 
•which  Anderson  ought  to  have  performed  himself ;  and  it  ought  not  to  have  been  done  at  all  till 
he  had  caused  the  movement  of  the  rollers  to  be  suspended.  The  pursuer,  in  attempting  to  move 
the  waste  clay,  in  obedience  to  Anderson's  orders,  sustained  a  very  severe  injury  from  the  rollers 
in  making  the  attempt.  And  she  raised  an  action  against  Bum  for  damages.  The  Lord  Ordinary 
held  the  allegations  relevant,  so  as  to  entitle  her  to  issues  for  trial  of  the  cause. 

This  might  have  been  quite  right.  It  may  be,  that,  if  a  master  employs  inexperienced  work- 
men, and  directs  them  to  act  under  the  superintendence  and  to  obey  the  orders  of  a  deputy 
whom  he  puts  in  his  place,  they  are  not  within  the  meaning  of  the  rule  in  question— employed  in 
a  common  work  with  the  superintendent.  They  are  acting  in  obedience  to  the  express  commands 
of  their  employer,  and  if  he  by  the  carelessness  of  his  deputy  exposes  them  to  improper  risks,  it 
may  be,  that  he  is  liable  for  the  consequences. 

On  this  review  of  the  cases,  therefore,  it  appears  to  me  that  there  is  no  clear  settled  course  of 
decision  in  Scotland,  imposing  on  this  House  the  necessity  of  holding  the  law  of  that  country  to 
be  different  from  that  of  England;  and  1  think  that  general  principle  is  altogether  in  favour  of 
the  rule  established  here.  When  several  workmen  engage  to  serve  a  master  in  a  common  work, 
they  know,  oc  ought  to  know,  the  risks  to  which  they  are  exposing  themselves,  including  the 
risks  of  carelessness,  against  which  their  employer  cannot  secure  them,  and  they  must  be  sup- 
posed to  contract  with  reference  to  such  risks.  I  do  not  at  all  question  what  was  said  by  the 
Lord  President,  that  the  real  question  in  general  is,  What  is  common  work  ?  It  is  not  necessary 
for  this  purpose,  that  the  workman  causing,  and  the  workman  sustaining,  the  injury,  should  both 
be  engaged  in  performing  the  same  or  similar  acts.  The  driver  and  guard  of  a  stage  coach — the 
steersman  and  the  rowers  of  a  boat — the  workman  who  draws  the  red  hot  iron  from  the  forge, 
and  those  who  afterwards  hammer  it  into  shape — the  engineman  and  the  signalman  on  a  railway 
— are  all  engaged  in  one  common  work.  So  in  this  case  as  to  the  engineman  and  the  miners ; 
they  are  all  contributing  directly  to  the  common  object  of  their  employer  in  bringing  the  coal  to 
the  surface. 

I  am  therefore  of  opinion,  that  the  exception  to  the  ruling  of  the  Lord  President  at  the  trial 
ought  to  have  been  allowed ;  and  consequently,  that  the  third  and  fourth  interlocutors  appealed 
against  ought  to  be  reversed.  I  think  Irurther,  that  the  first  and  second  interlocutors  appealed 
against  ought  to  be  reversed,  on  the  ground  that  no  relevant  case  is  stated  on  the  part  of  the 
pursuers. 

The  case,  as  made  in  the  sixth  article  of  the  condescendence,  attributes  the  accident  entirely 
to  the  neglect  and  carelessness  of  Shearer  the  engineman ;  and  as  there  is  no  statement  in  that 
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article,  that  the  appellants  had  failed  to  exercise  due  care  in  the  selection  of  an  engineman,  or 
that  they  had  any  reason  for  distrusting  the  competency  or  carefulness  of  Shearer,  no  case  b 
there  stated  inferring  liability  on  their  part  to  the  pursuer.  It  may  be,  that,  looking  to  the  three 
next  articles  of  the  condescendence,  a  relevant  case,  if  the  averments  which  they  contain  art 
sufficiently  specific,  is  stated.  But  I  do  not  feel  called  on  to  go  into  any  consideration  on  this 
head ;  for  the  Lord  Ordinary,  by  his  note  appended  to  the  interlocutor  of  the  6th  of  December 
1854,  expressly  states,  that  the  discussion  as  to  relevancy  had  been  taken,  and  he  evidently  means 
exclusively  taken,  on  the  sixth  article  of  the  condescendence.  Indeed,  this  must  have  been  so; 
-for  otherwise  the  issues,  as  framed,  to  which  both  parties  assented,  and  which  must  have  beec 
intended  to  exhaust  the  whole  subject,  put  the  claim  of  the  pursuer  entirely  on  the  fault  of  the 
appellants  (/.  e,  of  Shearer,  their  servant)  in  the  management  of  the  machinery^  not  at  all  on  the 
neglect  of  the  appellants  (if  there  had  been  neglect)  in  providing  proper  machinery  and  a  com- 
petent engineman.  Unless,  therefore,  the  appellants  are  responsible  for  the  carelessness  or 
Shearer,  (which,  in  my  opinion,  they  are  not,)  no  relevant  case  is  stated. 

Before  I  dismiss  the  case,  I  am  anxious  to  refer  to  a  very  able  and  elaborate  judgment  of 
Chief  Justice  Shaw  on  this  subject,  in  a  case  which  was  decided  in  the  year  1842,  in  the  Supreme 
Court  of  Massachusetts.  I  allude  to  the  case  of  Farwell  v.  The  Boston  and  Worcester  Carporatm, 
4  Metcalfe  49.  The  plaintiff  in  that  action  was  an  engineer  in  the  service  of  the  defendants, and 
was  engaged  in  running  a  passenger  train  on  their  line.  In  consequence  of  the  neglect  of  oae 
Whitcomb,  another  servant  of  the  defendants,  one  of  the  switches  had  been  improperly  left  across 
the  line,  and  the  consequence  was,  that  the  engine  was  carried  off  the  line,  and  the  plaintiff  was 
severely  injured.  It  was  admitted,  that  Whitcomb  was  a  careful  and  trustworthy  man,  who  had 
long  been  entrusted  with  the  care  of  the  switches.  On  these  facts,  the  Court  held  that  the 
defendants  were  not  responsible  to  the  plaintiff.  The  Chief  Justice,  in  a  very  able  judgment, 
discussed  the  whole  subject.  He  held,  that  the  plaintiff  and  Whitcomb  must  be  considered  as 
servants  engaged  in  one  common  work  under  the  defendants,  and  that  every  servant  engaging 
in  a  service  attended  with  danger,  must  be  supposed  to  take  upon  himself  the  risk  of  all  perils 
incident  to  the  service  he  is  undertaking,  including  those  arising  from  the  carelessness  of  feliov 
servants  employed  in  the  same  work.  The  whole  judgment  is  well  worth  an  attentive  consider- 
ation. It  is  sufficient  for  me  to  say,  that  it  recognises,  and  in  the  fullest  manner  adopts,  die 
English  doctrine,  resting  as  it  docs  on  principles  of  universal  application. 

1  therefore  move  your  Lordships,  that  all  the  interlocutors  appealed  against  be  reversed. 

Sir  Richard  Bethell, — And  that  the  defenders  be  assoilzied  from  the  conclusions  of  the 
summons  ? 

Lord  Cranworth. — ^And  that  the  defenders  be  assoilzied  from  the  conclusions  of  the 
summons. 

Sir  Richard  Bethell, — And  with  costs  ? 

Lord  Cranworth. — It  is  a  pauper  case. 

Sir  Richard  Bethell, — They  do  not  sue  in  fonnd  pauperis.  I  humbly  submit  that  the  defenders 
should  be  assoilzied,  and  with  costs,  and  that  any  costs  that  we  have  paid  should  be  repaid 
to  us. 

Lord  Cranworth. — Those  costs  should  be  repaid.  But  I  do  not  know  whether  it  is  quite 
a  proper  case  for  giving  costs.  Former  cases  had  warranted  the  pursuers  in  supposing,  that  they 
were  entitled  to  succeed. 

Sir  Richard  Bethell. — I  do  not  suppose  it  is  a  matter  of  any  consequence — ^we  should  never 
get  a  shilling.     It  would  only  be  important  as  shewing  your  Lordship's  opinion  upon  the  case. 

Lord  Cranworth. — For  that  very  reason,  I  think  we  ought  not  to  give  any  costs. 

Lord  Brougham. — I  think  there  should  be  no  costs. 

Firsty  second,  third,  and  fourth  interlocutors  reifersed;  defenders  below  assoilzied;  damages  and 

expenses  {if  any)  paid  under  interlocutors  below  to  be  repaid. 

Case  of  M^Guire. 

Lord  Chancellor  Chelmsford. — My  Lords,  I  think  it  will  be  unnecessary  for  your  Lord- 
ships to  hear  the  reply  in  this  case,  being  the  same  in  its  circumstances  as  that  of  the  Bartons- 
hill  Coal  Co,  V.  Reid,  upon  which  your  Lordships  have  just  heard  the  carefully  considered  opinion 
of  my  noble  and  learned  friend,  in  which  I  entirely  concur.  I  will  therefore  not  trespass  at  any 
length  upon  your  Lordships'  attention.  By  consent  of  the  parties,  for  the  purpose  of  avoiding 
unnecessary  expense,  it  was  ordered  that  this  cause  should,  so  far  as  regarded  the  first  and 
second  pleas  of  the  defenders,  abide  the  decision  thereof  in  Reid's  action,  and  that  the  same 
judgment  should  be  pronounced  in  both  cases  on  these  two  pleas.  Afterwards  a  further  arrange- 
ment was  entered  into,  that  Reid^s  case  should  alone  be  tried,  and  that  the  same  verdict  and 
procedure  should  be  held  as  pronounced  and  taken  in  both  cases.  Following  out  this  arrange- 
ment, a  similar  bill  of  exceptions  as  in  Reid^s  case  was  pro  fonnd  lodged,  and  similar  issues 
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framed  ;  and  the  case  of  Reid  having  been  tried,  and  a  verdict  given  in  favour  of  the  pursuers, 
by  arrangement,  a  verdict  for  £\oo  was  entered  in  this  case  in  favour  of  the  respondent.  And 
the  interlocutors  of  5th  July  and  19th  July  1855  were  pronounced,  by  which  **the  Lords,  in 
respect  of  the  verdict  found  by  the  juryon  the  issues  in  this  cause,  decern  against  the  defenders 
for  payment  of  £100  in  name  of  damages."  That  was  the  interlocutor  of  the  5th  July  1855. 
Afterwards,  by  another  interlocutor  of  the  19th  July,  they  decerned  the  expenses  against  the 
appellants. 

Your  Lordships  will,  I  think,  entertain  very  little  doubt  that  the  understanding  and  intention 
of  the  parties  in  these  arrangements  were,  that  the  decision  of  this  case  should  abide  the  event 
of  Reid^s  case,  meaning,  of  course,  the  final  event.  The  respondent,  however,  endeavoured  to 
enforce  the  verdict,  and  compelled  the  appellants  to  present  their  appeal,  and  now  has  urged 
upon  your  Lordships  various  objections  to  its  competency.  Perhaps  it  might  have  been  the  most 
correct  course,  under  all  the  circumstances,  to  have  declined  to  hear  this  appeal,  and  to  have  left 
the  case  to  be  determined  by  the  event  of  Reid's  case.  But  your  Lordships  having  decided  upon 
hearing  the  argunent,  it  will  be  necessary  to  consider,  and  to  dispose  of,  the  objections  which 
have  baen  urged  to  the  competency  of  the  appeal  arising  upon  the  Scotch  Judicature  Acts. 

It  has  been  objected,  that  there  can  be  no  appeal  against  the  Lord  Ordinar/s  interlocutor  of 
the  31st  Jan.  1855,  because  it  had  not  been  reviewed  by  the  Judges  sitting  in  the  Division  to 
which  the  Lord  Ordinary  belongs,  according  to  the  15th  section  of  48  Geo.  III.  c.  151,  and  that 
the  interlocutor  of  the  Court  of  Session  of  3d  July  1855  disallowing  the  exceptions,  cannot  b« 
appealed  from,  because  no  appeal  was  presented  to  your  Lordships  within  fourteen  days  after 
the  interlocutor  had  been  pronounced;  and,  in  these  respects,  your  Lordships  will  probably  think, 
that  the  objections  are  well  founded. 

The  respondents  then  insist,  that  although  it  is  competent  to  the  appellants  to  appeal  against 
the  interlocutors  of  5th  July  and  19th  July  1855,  and  though  in  general  an  appeal  against  a  final 
interlocutor  will  bring  up  all  the  intermediate  interlocutors,  yet  that  this  is  not  the  ca^e  with 
respect  to  the  interlocutor  disallowing  the  exceptions  to  which  the  provisions  of  the  act  55  Geo. 
III.  already  referred  to,  apply.  And  they  refer  your  Lordships  to  the  case  of  Melrose  v.  Hastie, 
in  I  Macq.  698,  which  appears  to  be  a  direct  authority  in  favour  of  their  argument.  But  then, 
admitting  as  they  do  the  competency  of  the  appeal  against  the  two  final  interlocutors,  the  ques- 
tion is,  whether  this  does  not  open  the  whole  case  to  your  Lordships*  consideration.  This  must 
depend  not  upon  the  terms  of  the  condescendence,  upon  which  so  much  stress  has  been  laid,  but 
upon  the  form  of  the  issues.  The  second  issue  raises  no  question  as  to  the  defectiveness  of  the 
machinery,  but  attributes  the  injury  to  the  fault  of  the  defenders  in  the  management  of  the 
machinery.  Then,  when  the  Lords,  in  respect  of  the  verdict  found  by  the  jury,  decern  against 
the  defenders  for  payment  of  ;£  100  in  name  of  damages,  they  appear  to  me  to  be  pronouncing  a 
judgment  in  point  of  law  as  applicable  to,  or  arising  out  of,  the  tacts  found  by  the  jury,  and  it 
becomes  a  case  completely  within  the  9th  sect,  of  55  Geo.  ill.  c.  42,  which  it  is  lawful  and 
competent  to  bring  under  review  by  appeal  to  your  Lordships'  House. 

Having  thus  cleared  the  way  from  the  technical  objections  which  have  been  interposed  to 
prevent  your  Lordships  deciding  the  questions  of  law  in  this  case,  I  consider  it  necessary  to  offer 
very  few  observations  upon  them  after  the  careful  and  elaborate  opinion  of  my  noble  and  learned 
friend,  in  which  I  have  already  expressed  my  entire  concurrence. 

The  questions  to  be  decided  are — First,  whether  James  M'Guire,  the  deceased,  and  James 
Shearer,  were  fellow  labourers,  engaged  in  one  common  employment;  and  secondly,  if  they 
were,  whether  the  death  of  M'Guire,  having  been  occasioned  by  the  carelessness  and  negligence 
of  Shearer  in  the  course  of  this  employment,  without  any  proof  of  general  incompetency  for  his 
duties,  or  of  defectiveness  of  the  machinery,  their  mutual  employers  are  liable  in  damages  for  the 
event.  It  has  long  been  the  established  law  of  this  country,  that  a  master  is  liable  to  third  parties 
for  any  injury  or  damage  done  through  the  negligence  or  unskilfulness  of  a  servant  acting  in  his 
master's  employ.  The  reason  of  this  is,  that  every  act  which  is  done  by  a  servant  in  the  course 
of  his  duty  is  regarded  as  done  by  his  master's  orders,  and,  consequently,  to  be  the  same  as  if  it 
were  the  master's  own  act,  according  to  the  maxim.  Qui facit per  aliurn^facit per  se, 

A  little  more  than  twenty  years  ago,  it  was  attempted,  for  the  first  time,  to  apply  this  principle 
to  the  case  of  an  injury  sustained  by  a  servant  from  his  fellow  servant,  employed  together  in  the 
same  work;  and  it  was  decided  in  the  case  of  Priestly  v.  Fowler,  3  M.  &  W.  i,  that  an  action 
could  not  be  maintained  against  the  master  under  such  circumstances.  This  case  was  followed 
and  confirmed  by  subsequent  decisions,  which  have  been  all  brought  before  your 'Lordships  in 
the  course  of  the  argument. — Hutchison  v.  The  Newcastle,  York,  and  Berwick  Railway  Co.; 
Wigmore  v.  Jay;  Wiggett  v.  Fox;  and  Degg  v.  The  Midland  Railway  Co, ;  and  other  cases 
which  have  been  cited. 

In  the  consideration  of  these  cases,  it  did  not  become  necessary  to  define  with  any  great  pre- 
cision what  was  meant  by  the  words,  "common  service"  or  "common  employment;"  and 
perhaps  it  might  be  difficult  beforehand  to  suggest  any  exact  definition  of  them.  It  is  necessary, 
however,  in  each  particular  case,  to  ascertain  whether  the  servants  are  fellow  labourers  in  the 
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same  work,  because,  although  a  servant  may  be  taken  to  have  engaged  to  encounter  all  lisb 
which  are  incident  to  the  service  which  he  undertakes,  yet  he  cannot  be  expected  to  anticijes 
those  which  may  happen  to  him  on  occasions  foreign  to  his  employment.  Where  serFaK^ 
therefore,  are  engaged  in  different  departments  of  duty,  an  injury  committed  by  one  servaa 
upon  the  other  by  carelessness  or  negligence,  in  the  course  of  his  peculiar  work,  is  not  witbc 
the  exception,  and  the  master's  liability  attaches  in  that  case  in  the  same  manner  as  if  the  injured 
servant  stood  in  no  such  relation  to  him.  There  may  be  some  nicety  and  difficulty  in  particnbr 
cases  in  deciding  whether  a  common  employment  exists,  but,  in  general,  by  keeping  in  view  wt*: 
the  servant  must  have  known,  or  expected  to  have  been  involved  in  the  service  which  be 
undertakes,  a  satisfactory  conclusion  may  be  arrived  at. 

The  Lords  of  Session,  in  the  case  of  Reid,  decided,  "  That  Shearer  and  the  deceased  were  net 
collaborateurSy  because  Shearer  had  the  superintendence  of  the  machinery  for  lowering  and 
raising  the  men  and  the  materials  from  the  mine,  a  superintendence  which  took  his  dutia 
altogether  from  common  employment  with  the  men  below,  and  that  the  deceased's  business  was 
to  excavate  coal  from  the  pit,  a  line  of  business  entirely  different  from  that  of  engineman/'  Bat, 
my  Lords,  it  appears  to  me  that  the  deceased  and  Shearer  wer6  engaged  in  one  commoe 
operation,  that  of  getting  coals  from  the  pit.  The  miners  could  not  perform  their  part  unkss 
they  were  lowered  to  their  work,  nor  could  the  end  of  their  common  labour  be  attained  unless 
the  coal  which  they  got  was  raised  to  the  pit's  mouth.  And,  of  course,  at  the  close  of  their  daj's 
labour,  the  workmen  must  be  lifted  out  of  the  mine.  Every  person  who  engaged  in  such  ai 
employment  must  have  been  perfectly  aware,  that  all  this  was  incident  to  it,  and  that  the  sernce 
was  necessarily  accompanied  with  the  danger,  that  the  person  entrusted  with  the  machincy 
might  be  occasionally  negligent,  and  fail  in  his  duty. 

The  Lord  Advocate  put  the  case  of  a  master  undertaking  to  convey  his  workmen  to  their  pkce 
of  work  in  the  morning,  and  to  bring  them  home  in  the  evening,  as  being  similar  to  the  preset 
one  of  lowering  the  workmen  to  their  work,  and  taking  them  up  when  it  is  over.  And  he  asked 
whether  it  could  be  doubted,  that,  if  something  were  deducted  out  of  the  workmen's  wages  fff 
their  conveyance  to  and  from  their  work,  the  master  would  be  liable.  Now,  in  the  latter  case 
supposed,  it  may  be  very  probable  that  the  master  would  be  liable  for  damage  to  the  workmcs 
by  the  negligence  of  his  servants  in  the  course  of  the  journey,  because  he  has  for  this  purpose 
converted  himself  into  a  carrier  for  hire.  And  so  it  may  be,  if  the  employer  in  this  case  had 
entered  into  an  express  contract  with  the  miners  to  lower  them  into  and  raise  them  from  the 
mine,  he  might  have  put  off  the  mere  relation  of  master  for  this  duty,  and  undertaken  that  of  a 
contractor.  But  we  are  here  dealing  with  no  such  special  and  precise  cases,  but  with  an  engage- 
ment in  a  service  subject  to  all  the  necessary  incidents  of  it,  and  as  essential  to,  and  forming  a 
part  of,  that  service — the  very  act,  by  negligence  in  the  performance  of  which,  by  one  of  the 
servants  engaged  in  the  common  work,  the  death  has  been  occasioned. 

Whatever  difficulties  may  occur  in  some  cases  in  determining,  whether  the  parties  are  engaged 
in  a  conmion  employment,  I  feel  no  doubt,  that  the  relation  in  which  Shearer  and  the  deceased 
stood  to  each  other,  would  satisfy  the  strictest  definition  which  could  be  given  of  the  term. 

It  only  remains  to  make  a  few  observations  on  the  second  question,  as  to  the  liability  of  the 
employers  of  Shearer  and  the  deceased  to  the  damages  which  have  been  found  by  the  jury  for 
the  fatal  consequences  of  Shearer's  negligence.  If  this  case  had  arisen  in  this  country^  it  would 
be  unnecessary  to  do  more  than  to  refer  to  the  different  decisions  upon  the  subject  in  which, 
founded  as  they  are  on  reasons  which  recommend  themselves  to  the  judgment,  your  Lordships 
would  probably  have  acquiesced.  But  it  is  said,  that  whatever  may  be  the  law  in  England,  which 
has  only  recently  broken  in  on  the  principle  of  the  liability  of  the  master  for  negligence  of  his 
servants,  there  is  no  such  law  existing  in  Scotland.  I  own  I  was  surprised  to  hear  the  assertion 
made,  because  I  had  assumed,  that  the  authorities  in  England  had  been  based  upon  principles 
which  were  not  of  local  application,  nor  peculiar  to  any  one  system  of  jurisprudence.  The 
decisions  upon  the  subject  in  both  countries  are  of  recent  date,  but  the  law  cannot  be  considered 
to  be  so  ;  the  principles  upon  which  these  decisions  depend,  must  have  been  lying  deep  in  each 
system,  ready  to  be  applied  when  the  occasion  called  them  forth.  It  will  be  unnecessary  for  mc, 
after  the  complete  and  satisfactory  manner  in  which  my  noble  and  learned  friend  has  investigated 
the  cases  which  have  been  decided  in  the  Scotch  Courts,  to  follow  him  minutely  in  the  same 
course,  and  shew  that  all  of  them  are  reconcileable  with  the  decisions  in  England,  and  that,  with 
the  exception  of  occasional  dicta  of  some  of  the  Scotch  Judges,  there  is  nothing  in  them  to  shev, 
that  there  is  any  real  difference  in  the  law  of  the  two  countries.  In  Sword  v.  Cameron^  i  D.  493, 
the  system  of  blastinp^  in  the  quarry  which  had  been  established  had  been  habitually  defective ; 
and,  therefore,  the  injury  which  resulted  might  as  much  be  attributed  to  the  employers,  as  if  they 
had  supplied  defective  machinery,  for  which  undoubtedly  they  would  have  been  answerable. 
The  case  of  Sneddon  v.  Addie,  11  1).  1 1 59,  was  a  case  of  damage  through  insufficient  machinen', 
upon  which  it  is  conceded  that  the  employers  would  be  liable.  And  this  was  also  the  case  m 
Dixon  V.  Ranken,  14  D.  420,  for  there  it  was  said  by  the  Lord  Justice- Clerk,  "It  appears  that, 
with  that  disregard  for  the  safety  of  workmen,  which  seems  eminently  to  characterize  all  the 
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machinery  management  and  other  operations  in  a  great  many  coal  and  other  pits,  the  crab  has 
no  teeth  or  checks  to  prevent  a  reverse  movement,  and  that  is  said  to  be  a  common  defect."    And 
again  he  says,  ''The  recklessness  of  danger  on  the  part  of  the  men  is  a  result  of  the  trade  in 
vrhich  the  master  employs  them,  and  he  is  bound,  in  all  such  cases,  to  hire  superintendence 
which  will  exclude  such  risks  as  occurred  here,  especially  and  peculiarly,  when  his  machinery  is 
defective  in  not  having  the  checks  which  exclude  any  reasonable  chance  of  danger."  In  O Byrne 
V.  Burti,  16  D.  1025,  it  was  hardly  possible  to  apply  the  principle  of  the  servant  having  under- 
taken the  service  with  a  knowledge  of  the  risks  incident  to  it.     She  was  an  inexperienced  girl 
employed  in  a  hazardous  manufactory,  placed  under  the  control,  and,  it  may  be  added,  the 
protection  of  an  overseer,  who  was  appointed  by  the  defendant,  and  entrusted  with  this  duty. 
And  it  might  well  be  considered,  that  by  employing  such  a  helpless  and  ignorant  child,  the 
master  contracted  to  keep  her  out  of  harm's  way  in  assigning  to  her  any  work  to  be  performed. 
The  case  of  M^Naughton  v.  The  Caledonian  Railway  Co,,  19  D.  271,  may  be  sustained,  without 
conflicting  with  the  English  authorities,  on  the  ground  that  the  workmen  in  that  case  were 
engaged  in  totally  different  departments  of  work.     The  deceased  being  a  joiner  or  carpenter, 
who,  at  the  time  of  the  accident,  was  engaged  in  repairing  a  railway  carriage,  and  the  persons 
by  whose  negligence  his  death  was  occasioned,  were  the  engine  driver  and  the  person  who 
arranged  the  switches.    It  is  in  this  case,  however,  more  than  on  any  other,  that  the  language  of 
the  Judges  is  directed  in  too  unquaUfied  terms  against  the  exemption  of  masters  from  liability 
for  injuries  happening  between  fellow  servants. 

The  conclusion,  as  my  noble  and  learned  friend  has  clearly  shewn,  is,  that  there  is  no  decision 
in  the  Scotch  Courts  which  is  not  capable  of  being  reconciled  with  the  authorities  upon  this 
subject  in  our  Courts  j  although  there  are  occasional  dicta  of  the  Judges,  which  strongly  tend  to 
raise  a  distinction  between  them.  I  am  satisfied,  that  the  principle,  upon  which  the  English 
Courts  have  proceeded,  is  the  correct  one,  and  ought  to  be  applied  to  this  case,  and  I  am  fortified 
in  this  opinion  by  the  case  mentioned  to  your  Lordships,  by  my  noble  and  learned  friend,  as 
having  been  determined  in  the  Court  at  Massachusetts  ;  because  the  Judges  in  America  are  in 
the  habit  of  investigating  general  principles  most  closely,  and  applying  them  with  great  accuracy 
to  the  cases  brought  before  them,  so  as  to  make  them  of  general  use  and  application.  For  these 
reasons,  I  cannot  help  concluding,  that  the  appellants  in  this  case  were  not  liable  for  the  death 
of  M'Guire,  occasioned  by  the  negligence  of  Shearer,  and  that,  therefore,  the  interlocutors  of 
the  Court  below,  of  July  1855,  are  wrong,  and  ought  to  be  reversed. 

Lord  Brougham. — My  Lords,  I  entirely  agree  in  the  opinion  which  has  been  expressed  by 
my  noble  and  learned  friend.  I  had  some  little  doubt  at  first  as  to  the  Scotch  law,  upon  reading 
the  elaborate  note  of  Lord  Ardmillan;  but  when  I  came  to  examine  his  note,  I  nnd  that  he 
states  cases,  some  of  which,  past  all  doubt,  would  not  fall  within  the  English  rule  of  exemption, 
any  more  than  they  would  within  the  Scotch  rule.  Other  cases  he  states,  upon  which  there  may 
be  some  doubt,  such  as  the  case  of  M''Naughton  v.  The  Caledonian  Railway  Company,  As  my 
noble  and  learned  friend  has  just  stated,  the  decision  in  that  case  could  not  well  stand  with  our 
reversal  of  the  decision,  and  with  what  I  consider  to  be  the  established  rule  of  law  upon  the 
subject. 

As  an  illustration  of  what  I  have  said  respecting  Lord  Ardmillan' s  note,  I  wiU  just  point  out 
how  he  has  mis-stated,  or,  at  least,  misapprehended  the  English  law.  He  gives  a  number  of 
instances,  and  he  says :  "  If  the  absolute  rule  maintained  by  the  defenders  is  well  founded,  the 
masters  would,  in  all  these  cases,  be  exempt  from  responsibility ;  a  very  startling  result  to  a 
Scotch  lawyer,  for  whatever  support  to  such  a  rule  may  be  found  in  some  of  the  decisions  of  the 
Courts,  and  more  particularly  in  some  of  the  dicta  of  the  learned  Judges  in  England,  there  is 
neither  precedent  nor  authority  in  the  law  of  Scotland  in  favour  of  it,  and  the  Loni  Ordinary  is 
humbly  of  opinion,  that  an  absolute  and  inflexible  rule  releasing  the  master  from  responsibility 
in  every  case,  where  one  servant  is  injured  by  the  fault  of  another,  is  utterly  unknown  to  the  law 
of  Scotland."  But,  my  Lords,  it  is  utterly  unknown  to  the  law  of  England  also.  To  bring  the 
case  within  the  exemption,  there  must  be  this  most  material  qualification,  that  the  two  servants 
must  be  men  in  the  same  common  employment,  and  engaged  in  the  same  common  work  under 
that  common  employment.^ 

Lord  Cranworth. — My  Lords,  I  have  so  fully  expressed  my  view  of  this  question  in  the 
former  appeal,  in  the  case  ofReid,  that  I  do  not  think  it  necessary,  in  the  present  case,  for  me 
to  do  more  than  say,  that  the  only  point  upon  which  I  had  any  doubt,  was  as  to  the  competency 
of  the  appeal,  and  the  jurisdiction  of  this  House.     But,  upon  looking  at  the  act,  I  cannot  doubt 

*  This  qualification  as  to  the  two  fellow  servants  being  engaged  at  the  time  in  a  common 
employment — that  is  to  say,  in  one  specific  part  of  work — was  for  some  years  supposed  to  attend 
the  rule  laid  down  by  this  decision  ;  but  it  was  afterwards  abandoned  on  a  subsequent  case  of 
Wilson  V.  Merry,  L.  R.  i  Sc.  Ap.  yid^post,  and  it  has  since  been  deemed  law,  that  it  is  enough, 
that  the  two  servants  were  the  servants  of  the  same  master,  whatever  their  relative  degree,  and 
though  not  engaged  in  the  same  specific  part  of  work. 
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that  your  Lordships  have  a  perfect  jurisdiction  upon  the  third  and  fourth  interlocutors,  and  upoc 
the  first  interlocutor  also.     It  was  argued  that  the  first  interlocutor  could  not  be  broug^ht  here 
by  appeal,  because  it  was  an  interlocutor  of  the  Lord  Ordinary,  which  had  not  been  taken  to  the 
Inner  House.     But  it  would  be  a  great  misfortune  indeed,  if  that  circumstance  should  exclude 
from  review  by  this  House  an  interlocutor  of  this  sort,  which  could  not  go  to  the  Inner  House, 
because  it  was,  by  consent  of  all  the  parties,  agreed,  that  the  proceedings  in  the  other  case 
should  govern  the  decision  in  this  case.     Of  course,  there  could  not  be  an  appeal  to  the  Inner 
House  upon  that.      But  on  looking  at  the  act,  I  find  that  there  is  nothing  whatever  to  exclude 
such  an  interlocutor  from  the  review  of  your  Lordships.   What  is  said  is,  "  Nor  shall  any  appeal 
to  the  House  of  Lords  be  allowed  from  interlocutors  or  decrees  of  Lords  Ordinary,  which  have 
not  been  reviewed  by  the  Judges  sitting  in  the  Division  to  which  such  Lords  Ordinary  beloDg. 
Provided  that,  when  a  judgment  or  decree  is  appealed  from,  it  shall  be  competent  to  either  party 
to  appeal  to  the  House  of  Lords,  from  all,  or  any  of  the  interlocutors  that  may  have  been 
pronounced  in  the  cause."    So  that  it  includes  everything.     In  a  common  case,  your  Lordships 
might  be  slow  to  listen  to  an  appeal  against  an  interlocutor,  which  had  not  been  brought  under 
the  cognizance  of  the  Inner  House,  but  your  Lordships  can  have  no  such  feeling  with  respect  to 
an  interlocutor  which  could  not  be  brought  before  the  Inner  House,  in  consequence  of  aa 
agreement  to  which  the  two  parties  had  come  with  respect  to  the  course  of  proceeding.     Indeed, 
it  would  be  contrary  to  all  good  faith  to  listen  to  such  an  objection,  when  the  clear  intention  of 
the  parties  was,  that  the  result  of  the  one  case  should  govern  the  result  of  the  other. 

Ijird  Advocate, — I  do  not  understand  your  Lordships  to  reverse  the  interlocutor  disallowii^ 
the  exceptions.  It  is  not  a  matter  of  interest  to  the  parties,  but  I  think  it  right  to  suggest  to  the 
House,  that  that  would  be  a  deviation  from  established  practice. 

Lord  Cranworth. — I  think  that  to  reverse  that  interlocutor  would  be  establishing  a  bad 
precedent,  because  it  is  not  properly  before  us. 

Interlocutors  of  "^ist  January,   i$tA  July,  and  19M  July  1855,  reversed y  and  defenders  Mc:s 
assoilzied;  damages  and  expenses  iff  any)  paid  under  the  interlocutors  below  to  be  repaid. 
Appellants  Agent y  John  Leishman,  W.  S.     Respondent^  Agent y  David  Man  son,  S.S.C. 


JUNE  i8,   1858. 

Alexander  Hamilton,  Appellant,  v.  Thomas  Anderson,  Respondent. 

Judge — Contempt  of  Court — Sheriff- Substitute — Reparation — Damages— Summons — Relevancy 
— A  sheriff-substitute  having,  in  the  course  of  making  up  a  record,  ordered  a  particular  state- 
ment by  the  defender  to  be  expunged  as  untrue,  and  as  reflecting  on  him  as  a  Judge^  the  agent 
of  the  defender  refused  to  do  so,  explaining  in  a  minute  his  reasons  to  be,  that  the  statement 
was  relevant  for  the  defence,  that  it  was  true,  and  that  it  was  not  intended  as  disrespectful  ia 
the  Court.  The  sheriff-substitute,  without  further  notice,  suspended  the  agettt  for  a  mantk 
from  his  functions  as  a  procurator  before  the  Court;  but  the  sheriff,  on  appeal,  recalled  this 
deliverance,  and  reponed  the  agent,  who  brought  an  action  of  dainages  for  reparation,  averring 
malice  and  want  of  probable  cause. 

Held  (affirming  judg^nent).  That  the  procedure  of  the  sheriff-substitute  was  a  judicial  acty  not  in 
itself  incompetent,  vr  in  excess  of  jurisdiction;  and  he  was  not  liable^ 

The  pursuer  appealed,  maintaining,  in  his  case,  that  the  judgments  of  the  Court  of  Session 
should  be  reversed,  because — "  i.  The  order  or  warrant  under  which  the  appellant  was  suspended 
from  his  functions  of  procurator  was  inconsistent  and  self-contradictory,  bearing  to  proceed 
upon  disobedience  of  an  order  against  the  appellant,  which  order  was  never  made.  2.  The 
suspension  of  an  agent  for  the  neglect  of  an  order  on  his  clients  was  wholly  irregular  and 
unwarrantable.  3.  The  suspension  was  issued  and  ordered  to  take  instant  effect,  without  any 
premonition  to  the  appellant — without  any  notice  being  given  of  any  such  step  being  in  contem- 
plation— and  without  any  legal  certioration  from  which  such  a  result  could  be  anticipated. 

4.  There  was  no  contempt  committed,  and,  consequently,  no  jurisdiction  to  punish  for  contempt 

5.  It  was  the  duty  of  the  sheriff-substitute  himself,  if  he  thought  the  passage  in  question  10  be 
irrelevant  or  unnecessary,  to  have  expunged  it  himself,  in  terms  of  the  Statute  16  &  17  Vict.  c. 


*  See  previous  reports  18  D.  1003 ;  28  Sc.  Jur.  459.  S.  C.  3  Macq.  Ap.  363 ;  30  Sc. 

Jur.  608. 
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80,  §  4.  6.  The  averments  of  malice  and  want  of  probable  cause  were  improperly  disregarded. 
7.  Inferior  Court  Judges,  according  to  the  law  and  practice  of  Scotlind,  have  no  absolute 
protection  in  reference  to  their  actings  as  such,  but  are  amenable  to  the  consequenje  of  injury 
occasioned  by  irregularity  or  misconduct  by  way  of  an  action  of  reparation.  8.  The  Court  of 
Session  had  failed  to  entertain  or  dispose  of  the  declaratory  and  reductive  conclusions  of  the 
summons  on  their  merits.  9.  Generally,  the  judgment  of  the  Court  of  Session  is  at  variance 
^Ch  the  principles  of  law  and  justice,  the  appellant  having  suflered  great  wrong  by  reason 
of  the  unwarrantable  acts  of  the  respondent,  and  being  entitled  to  redress  for  the  wrongs  so 
sustained.'' 

The  respondent  maintained  in  his  printed  case^  that  the  judgments  ought  to  be  affirmed : 
*^  I.  Because  the  action  was  uncalled  for,  unnecessary,  and  incompetent  as  a  means  of  obtaining 
a  review  of  the  sentence  or  order  of  suspension  which  had  been  passed  against  the  appellant, 
inasmuch  as  that  sentence  or  order  had  been  reviewed  and  set  aside  by  the  sheriff  before  the 
institution  of  the  appellani's  action.  2.  Because  the  sentence  or  order  of  suspension  complained 
of  by  the  appellant  was  a  judicial  act  within  the  competency  and  jurisdiction  of  the  respondent, 
and  because  no  case  has  been  stated  by  the  appellant  relevant  to  infer,  that  the  respondent  acted 
in  excess  of  his  jurisdiction,  or  otherwise  than  in  the  legitimate  exercise  of  his  judicial  functions. 
3.  Because  in  regard  to  the  matter  complained  of,  the  respondent  not  only  acted  judicially  and 
within  his  jurisdiction,  but  also,  because  no  relevant  case  of  malice  and  want  of  probable  cause, 
or  other  specialty,  had  been  alleged  or  attempted  to  be  made  out  by  the  appellant.'* 

Lord  Advocate  (lnglis),and  Solicitor-General  (Cairns),  for  the  appellant. — We  do  not  say  that 
a  sheriff  cannot  in  any  cirjumstanjes  suspend  a  pro:urator,  but  that  the  respondent  could  not  do 
so  in  the  present  circumstances.  What  the  respondent  did  was  not  a  judicial  act  in  substunce, 
though  it  may  have  been  so  in  form.  But  even,  according  to  the  teruis  of  the  interlocutor,  it 
ordered  the  appellant's  clients  to  strike  out  the  offensive  passage,  and  it  was  for  the  clients  alone 
to  consider  whether  they  would  comply.  It  was  no  fault  of  the  appellant,  that  they  did  not  com- 
ply, and  the  sheriff  had  no  right  to  punish  him  by  suspension  for  their  not  complying.  The 
sheriff  never  ordered  the  appellant  personally  to  do  anything.  The  Judges  of  the  Superior 
Courts  are,  no  doubt,  protected  against  actions  in  respect  of  judicial  acts  done  in  course  of  a  suit, 
as  in  Haggart  v.  Hope^  2  Sh.  A  p.  129;  A  Hardy  ce  v.  Robertson^  4  W.  S.  102;  Gibb  v.  Scott, 
Elchie's  Pub.  Off.  No.  9;  Oliphanty,  APNeilly  5  Br.  Sup.  573.  But  it  was  assumed  throughout 
in  the  two  first  cases,  that  if  malice  was  proved  against  an  inferior  Judge,  he  would  be  liable  in 
damages.  Malice  here  is  alleged  in  the  condescendence,  and  obviously  existed  in  fact  ;  for  the 
sheriff  might,  if  he  chose,  himself  have  deleted  the  offensive  passage.  The  conduct  of  the 
respondent  was  wilful  and  groundless,  and  he  was  not  entitled  to  protection. 

Sir  R.  Bethell  Q.C,  and  R.  Palmer  Q.C.,  for  the  respondent,  were  not  called  upon. 
Lord  Chancellor  Chelmsford. — My  Lords,  this  case  appears  to  me  so  entirely  clear  from 
doubt,  that  it  is  unnecessary  to  call  for  any  argument  on  the  part  of  the  respondent's  counsel. 
This  is  an  appeal  against  interlocutors  of  the  Court  of  the  Second  Division,  affirming  the  inter- 
locutor of  the  Lord  Ordinary,  by  which  he  found  "  that  the  interlocutor  or  sentence  pronounced 
by  the  defender,  and  for  which  damages  are  claimed,  was  a  judicial  act,  not  incompetent  nor  in 
excess  of  jurisdiction,  and  that  an  action  of  damages  against  the  defender,  for  su:h  an  interlocu- 
tor or  sentence  pronounced  by  him  as  a  judge,  competently  and  within  his  jurisdiction,  is  not 
maintainable :  Therefore,  dismisses  the  action,  and  decerns  :  Finds  the  defender  entitled  to 
expenses.'' 

In  this  case  the  appellant  is  a  procurator,  practising  in  the  Sheriff- Court  of  Ayrshire,  and  the 
respondent  is  the  sheriff- substitute  in  that  Court,  and  this  action  arose  out  of  certain  proceedings 
before  the  respondent,  as  Judge.     An  application  was  made  to  the  respondent  for  an  interim 
interdict,  which  was  granted  by  him,  to  certain  persons  of  the  name  of  Gilmour  and  Anderson 
against  Gilchrist,  in  respect  of  the  proposed  removal  of  certain  machinery  and  utensils  from  a 
mine,  of  which  Gilmour  and  Anderson  were  the  tenants  to  Gilchrist.     That  interim  interdict 
having  been  granted,  there  was  an  application  made  for  the  purpose  of  discharging  that  inter- 
dict ;  and  a  statement  was  made  on  behalf  of  the  defenders,  in  which  there  was  a  passage  which 
was  considered  objectionable  by  the  sheriff-substitute,  and  upon  which  the  whole  question  arises. 
It  is  to  be  found  in  the  fourth  article  of  the  defender's  counter  statement.     It  states,  "  Under 
this  second  lease  the  defenders  for  some  time  proceeded  with  the  workings,  but  finding  that  they 
were  getting  into  greater  difficulties,  and  vas:ly  increasing,  in  place  of  diminishing,  their  heavy 
loss,  they  resolved  on  abandoning  the  pit,  as  it  had  become  unworkable  to  profit; "  and, accord- 
ingly, on  the  5th  of  June  1855,  they  addressed  the  following  letter  to  the  pursuer,  (then  the  letter 
to  the  pursuer  is  set  out),  and  it  proceeds, — "  The  defenders,  as  a  matter  of  course,  nevertheless 
remained  bound  for  a  payment  of  the  fixed  rent  of  ;^30o  of  lordship,  which  has  been  duly 
accounted  for  ;"  and  then  comes  the  passage  in  question,  "This  notice  of  the  abandonment  of 
the  pit  was,  in  the  space  of  a  i^'if  days,  followed  by  a  petition  for  interdict,  at  the  pursuer's 
instance, against  the  defenders,  which  your  Lordships  granted  before  hearing  the  defenders;  but 
it  has  been  finally  disposed  of  by  an  eminent  engineer  to  whom  it  was  referred."      Now  it 
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appears  that  the  respondent,  the  sheriff-substitute,  took  umbrage  at  this  passage  in  the  defend- 
ers' counter  statement ;  he  seems  to  have  considered  that  it  was  some  imputation  upon  hiai, 
that  he  had  proceeded  improperly  and  in  an  ex  parte  mAnntr,  I  certainly  cannot  help  regretiio^ 
that  he  should  have  viewed  the  statement  in  that  light ;  but,  at  the  same  time,  there  mig-htbaTe 
been  circumstances  connected  with  these  proceedings  which  might  have  led  him  to  regard  it 
much  more  seriously  than  the  words  themselves  seem  to  justify.  However,  acting*  upon  his 
impression,  on  the  31st  of  October  1855,  he  made  an  order  for  the  defenders  to  expunge  ibis 
statement,  which  he  describes  as  being  "  to  the  effect,  that  a  petition  for  interdict  at  the  pursaer*§ 
instance  was  granted  against  the  defenders  before  hearing  them.*'  It  appears  by  a  note  whicb 
is  appended  to  that  interlocutor,  that  there  had  been  an  application  made  to  the  prociuator  10 
expunge  this,  which  was  considered  to  be  an  objectionable  statement ;  because  in  that  note  it  is 
stated,  "  The  procurator  who  signs  the  paper  refuses  to  expunge  the  statement  voluntarily,  and 
the  sheriff-substitute  has  no  alternative  but  to  pronounce  the  above  interlocutor.  He  does  so 
with  extreme  pain  and  relu:tance."    And  it  appears  also,  by  that  note,  that  the  interlocutor  mas 

Eronounced  because  the  sheriff-substitute  "felt  that  the  statement  was  not  only  untrue  in  it^lf, 
ut  from  the  tone  of  the  defender  at  the  discussion  to-day,  it  was  obviously   intended  as 
disrespectful  to  the  Court." 

Now  it  has  been  insisted,  on  the  part  of  the  appellant,  that  the  statement  was  in  fact  the  state- 
ment of  the  defenders,  and  that  the  interlocutor  was  directed  against  them  ;  that  the  prociuat<? 
had  nothing  whatever  to  do  with  that  statement ;  and,  therefore,  that  any  proceeding  against  hin 
upon  the  refusal  of  the  defenders  to  expunge  that  statement  was  wholly  unwarranted.  But  there 
can  be  no  doubt  that  the  proceedings  are,  in  fact,  prepared  by  the  procurator  ;  he  is  an  officerof 
the  Court ;  he  is  answerable  to  the  Court  for  the  propriety  of  those  proceedings ;  and  it  is  obviosi 
from  what  took  place  on  this  occasion,  that  the  procurator  himself  was  satisfied  that  he  was  the 
person  who  was  responsible  ;  and  that,  in  fact,  the  statement  was  his  own  act,  because,  althoogb 
m  the  note  itself  it  is  said,  that ''  the  tone  of  the  defender  at  the  discussion  to-day  was  obvioaSf 
intended  as  disrespectful  to  the  Court,"  yet  your  Lordships  must  give  a  sensible  meaning  to  the 
expressions  which  are  used,  and  your  Lordships  must  be  perfectly  aware,  that  as  the  person  who 
would  attend  on  behalf  of  the  defenders  before  the  Court,  would  be  the  procurator,  it  would  be 
he  who  would  justify  the  statement  in  the  proceedinsfs  ;  and,  therefore,  if  there  were  any  disre- 
spectful tone  assu  Tied  to  the  Court,  it  would  be  he  who  would  assume  it,  and  not  the  defenderSb 
And  it  is  quite  clear,  that  he,  knowing  the  contents  of  this  note  which  was  appended  to  the  inter- 
locutor, assumes  in  the  minute,  to  which  I  am  about  to  refer,  not  that  the  defenders  themselves 
were  the  persons  who  would  be  answerable  for  anything  objectionable,  but  that  he  himself  was 
answerable,  not  only  for  the  particulars  of  the  statement,  but  for  anything  to  which  the  sheriff- 
substitute  might  object  in  the  proceedings  which  had  taken  place  in  the  Court,  because  he  pro- 
posed, in  answer  to  this  interlocutor,  and  the  note  whi::h  was  appended  to  it,  to  present  a  minnte 
to  the  Court  in  these  terms  :  "The  defenders  respectfully  decline  to  expunge  the  passage  referred 
to  in  the  foregoing  interlocutor,  for  the  following  reasons  :  first,  because  they  consider  the  siatc^ 
ment  to  be  relevant  to  their  defence ;  second,  because  it  is  a  true  statement ;  and  third,  because 
it  is  not  in  any  degree  disrespectful  to  the  Court.  The  defenders'  procurator  takes  this  oppor- 
tunity to  disclaim  any  intention  of  offering  disrespect  to  the  Court  in  the  passage  complained  oJF, 
and  he  submits  that  it  does  not  bear  such  a  construction." 

Now,  it  has  been  suggested,  on  the  part  of  the  appellant,  that  this  minute  contains  two  heads 
of  answer;  one  referring  to  the  defenders,  and  the  other  to  the  procurator  himself.  But  the 
minute  was  necessarily  framed,  first  of  all,  upon  the  interlocutor  of  the  sheriff-substitute,  which 
is  directed  to  the  defenders  themselves,  as  persons  who  are  to  frame  the  statement  which  bad 
been  made ;  and,  therefore,  he  would,  in  this  minute,  necessarily  introduce  the  name  of  the 
defenders.  But  that  the  procurator  himself  considered,  that  he  was  the  person  who  was  respon- 
sible, and  that  the  statement  was  his  own,  appears  clearly  from  the  terms  of  the  minute.  **The 
defenders'  procurator  takes  this  opportunity  to  disclaim  any  intention  of  offering  disrespect  to  the 
Court  in  the  passage  complained  of."  Now,  if  the  passage  complained  of,  as  has  been  aUeged 
by  the  appellant,  must  be  considered  to  be  the  defenders'  statement,  and  not  the  statement  of  she 
procurator,  why  should  he  assume  to  himself  the  authorship  of  that  passage?  And  then  be 
argues  upon  it.  '*  And  he  submits  that  it  does  not  bear  such  a  construction.  It  is  now  widiin 
a  few  months  of  40  years  since  he  became  a  licensed  procurator,  and  during  that  long  period,  the 
present  is  the  first  time  that  any  statement  made  by  him  in  judicial  proceedings,  has  been  called 
untrue  or  disrespectful  to  the  Judge.  He  cannot  but  feel  sore  at  the  charge  imputed  to  him.  He 
is  anxious  to  believe  that  the  Court  has  misapprehended  the  meaning  of  the  statement  of  fact  in 
question  ;  and,  if  so,  he  is  hopeful  that  the  Court  will  consider  it  proper  to  strike  out  the  words 
in  the  note  appended  to  the  interlocutor,  *  that  the  statement  is  untrue  in  itself,'  which,  the  procura- 
tor submits,  would  only  be  an  act  of  justice  to  him.'*  Why  "an  act  of  justice"  to  him,  if  the 
statement  is  considered  to  be  the  statement  of  the  defenders,  and  not  the  statement  of  the 
procurator  ? 
Now  I  must  express  my  very  deep  regret  at  the  conduct  of  both  parties  in  this  matter.     In 
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the  first  place,  I  think  it  is  to  be  regretted  that  the  sheriff-substitute  took  the  view  which  he  did 
of  this  statement,  or  that,  taking  that  view,  he  did  not  act  in  a  different  manner.  I  think  it 
"would  have  been  infinitely  better  if  he  had  exercised  the  authority  which  was  given  to  him,  I 
tbink,  by  the  act  of  16  and  17  Vict.  c.  80,  §  4,  by  which  the  sheriff,  before  the  record  is  adjusted 
and  closed,  is  **  to  strike  out  of  the  record  any  matter  which  he  may  deem  to  be  irrelevant  or 
unnecessary."  I  think  it  would  have  been  a  more  dignified  course  of  proceeding,  if  he  had 
adopted  the  mode  that  is  pointed  out  by  the  act  of  parliament,  and  exercised  the  authority  which 
is  there  given  to  him.  But  he  was  not  bound  to  do  so.  He  had  his  reasons,  of  course,  for 
believing,  that  that  statement  was  intended  as  a  deliberate  insult  to  him,  and,  under  the  circum- 
stances, he  thought  he  was  bound  to  protect  himself,  by  requiring  the  procurator  voluntarily  to 
expunge  that  passage  from  the  statement. 

Now  it  is  very  much  to  be  regretted  that  the  procurator  did  not  comply,  because  the  statement, 
although,  perhaps,  it  might  not  be  irrelevant,  was  wholly  unnecessary.  There  was  not  the  least 
occasion  that  this  should  remain  a  portion  of  the  narrative  of  the  transactions  which  had  taken 
place.  Therefore,  a  little  yielding  on  both  sides  upon  this  occasion,  would  have  prevented  a  very 
disagreeable  contest,  and  one  which,  I  cannot  help  feeling,  might  easily  have  been  obviated,  by 
a  little  forb3arance  on  the  one  side  and  upon  the  other.  But,  however,  the  question  here  is,  not 
whether  the  sheriff-substitute  was  justified,  in  point  of  propriety  or, good  feeling^  or  good  taste, 
in  adopting  the  course  which  he  has  done,  but  whether  he  had  authority  to  do  the  act,  and 
whether  it  is  possible  for  the  appellant  to  contend  successfully,  that  under  the  circumstances  he 
can  maintain  an  action  against  him. 

Now  the  procurator  having  refused  to  expunge  the  statement  on  the  7th  November  1855,  the 
sheriff,  upon  a  motion  for  leave  to  lodge  a  minute  in  reference  to  the  immediately  preceding 
interlocutor,  (that  is,  the  interlocutor  requiring  the  statement  to  be  expunged,) "  and  also  the  pro- 
cess for  interdict  alluded  to  therein,  refuses  the  motion  as  incompetent,  the  defenders  having 
failed  to  obtemper  the  said  interlocutor."    Therefore,  on  the  7th  November  1855,  the  defenders, 
and  the  appellant,  who  was  acting  for  them,  were  aware,  that  the  sheriff-substitute  insisted  upon 
obedience  to  the  interlocutor.     Well,  I  think,  then,  there  was  ample  time  for  them  to  have 
obeyed  ;  but  they  refused  to  do  so.     I  think  here  there  is  some  forbearance  on  the  part  of  the 
sheriff-substitute,  because  he  does  not  act  from  the  7th  November  185$  until  the  21st  November. 
Then,  on  21st  November,  there  having  been  a  refusal  to  obey  an  interlocutor,  which  it  was  com- 
petent for  the  sheriff- substitute  to  pronounce,  he  then  says,  "  In  respect  the  defenders'  procura- 
tor still  refuses  to  obtemper  the  interlocutor  of  Court  of  31st  October,  suspends  him  from 
exercising  his  functions  as  a  procurator  before  the  Sheriff- Court  of  Ayr,  for  one  month  from 
this  date.     And  in  order  that  the  pursuer  may  not  be  obstructed  in  issuing  his  cause,  ordains  the 
clerk  of  Court  instanter  to  withdraw  from  process  the  defences  and  relative  productions."    The 
question  here  is,  whether  it  was  competent  to  the  respondent,  under  the  circumstances  which 
have  been  brought  to  your  Lordships'  attention,  to  issue  this  interlocutor,  temporarily  suspending 
the  appellant  from  his  functions.     Now  it  is  clear,  that  every  Court  must  possess  inherently  in 
itself  a  power  to  prevent  any  contempt  of  its  proceedings  ;  and,  undoubtedly,  in  general,  it  must 
exercise  a  controlling  and  censorial  power  and  authority  over  the  officers  practising  in  the  Court. 
It  is  clear  that  this  particular  interlocutor  was  within  the  competency  of  the  sheriff-substitute. 
He  had  authority  given  to  him,  not  only  by  the  act  of  parliament  to  which  I  referred  your  Lord- 
ships, but  also,  I  should  say,  at  common  law,  to  reform  and  to  amend  the  pleadings,  and  to 
correct  any  irrelevancy  in  them.     Well,  now,  who  is  the  person  who  is  always  considered,  in  all 
Courts,  responsible  for  the  pleadings  }    Why,  the  legal  adviser.     I  remember  having  seen  a  case, 
which  I  think  is  in  Cowpers  Reports,  (Price  v.  Fletcher^  Cowp.  727,)  that  Lord  Mansfield,  anim- 
adverting very  strongly  upon  the  prolixity  of  pleadings  at  that  day,  it  having  been  the  habit,  in 
actions  for  breach  of  covenant,  to  set  out  upon  the  record  the  whole  of  the  deed  in  which  the 
covenant  was  contained,  intimated,  that  if  anything  of  that  kind  came  before  him  in  future,  he 
would  inquire  who  was  the  counsel  who  had  prepared  the  pleadings.     And  so  it  must  always  be 
taken,  that  in  all  legal  proceedings  before  the  Court,  the  officer  of  the  Court,  the  legal  agent,  the 
person  who  is  entrusted  with  the  preparation  of  those  pleadings,  is  answerable  for  any  irrelevancy 
or  impertinence  that  may  appear  in  them. 

Then,  it  being  competent  to  the  sheriff-substitute  to  pronounce  an  interlocutor,  which  would 
have  to  be  obeyed  by  the  person  who  had  prepared  the  proceedings,  is  it  possible  to  say,  that,  in 
the  absence  of  express  malice  on  the  part  of  the  sheriff-substitute,  he  can  be  responsible,  in  an 
action  for  damages,  for  punishing  a  person  who  has  refused  obedience  to  his  lawful  interlocutor? 
There  is  no  allegation  here  of  any  express  malice  on  the  part  of  the  sheriff-substitute.  The 
averment  is  merely,  that  he  did  the  act  maliciously,  and  without  reasonable  and  probable  cause. 
But  I  apprehend,  even  supposing  t'le  sheriff-substitute  couli  have  been  made  responsible,  under 
any  circumstances,  for  this  judicial  act,  which  was  within  his  competency,  that,  at  all  events, 
express  malice — not  malice  involved  in  the  act,  or  to  be  inferred  from  it — but  express  malice 
would  be  necessary,  in  order  to  found  an  action  of  this  description  against  him. 

It  is  unnecessary  for  me  here  to  consider  whether,  if  maUce  had  been  alleged,  but  yet  the  act 
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itself  was  within  the  judicial  competency  of  the  Judge,  an  action  could  have  been  founded  against 
him.  It  is  perhaps  better,  upon  the  present  occasion,  to  confine  ourselves  strictly  to  fbe 
consideration  of  the  case  which  is  immediately  before  us. 

Several  cases  have  been  cited  on  the  part  of  the  appellant,  none  of  which  appear  to  me  to  have 
any  application  to  the  particular  case  before  your  Lordships.  I  allude  to  the  cases  of  Hagart's 
Trustees  v.  Hope,  and  Robertson  v.  Barclay ;  Gibb  v.  Scott ^  and  OUphant  v.  M^NciL  None  <rf 
these  cases  were  cases  in  which  there  had  been  judicial  acts  which  had  produced  injury  and 
damage  to  the  party  complaining.  They  were,  all  of  them,  cases  in  which  defamatory  words 
were  spoken  in  the  course  of  particular  proceedings. 

Within  what  limits  judges  may  be  protected  in  expressions  which  are  used  by  them  in  course 
of  delivering  their  opinions  from  the  judgment  seat,  it  is  unnecessary  for  me  here  to  consider. 
Those  are  cases  which  have  no  application  to  the  present,  which  is  a  case,  not  of  any  defamatory 
expressions,  but  of  a  judicial  act  within  the  competency  of  the  Judge  who  has  performed  it,  unac- 
companied with  any  proof,  or  any  allegation,  of  any  express  malice  on  his  part.  And,  therefore, 
it  appears  to  me,  that  it  would  be  contrary  to  all  principle,  as  well  as  contrary  to  all  authority,  to 
say  that,  under  circumstances  like  these,  a  Judge  could  be  made  responsible,  in  an  action  for 
damages,  to  the  party  who  has  suffered  in  consequence  of  that  judicial  act. 

There  seems  to  have  been  no  doubt  entertained  at  all  by  the  learned  Judges  in  the  Coart 
below,  as  to  this  action  not  being  maintainable.  The  Judges,  one  and  all,  expressed  a  clear  and 
decided  opinion,  in  the  first  place,  that  this  act  was  competent  and  within  the  jurisdiction  of  die 
sheriff-substitute  ;  and,  in  the  se:ond  place,  that  the  mere  allegation  generally  of  malice^  was  not 
sufficient  to  found  an  action  of  this  description. 

I  apprehend  that  this  case  is  so  perfectly  clear,  that  it  is  highly  important  that  your  Lordships 
should  express,  in  the  most  clear  and  unequivocal  manner,  the  opinion  which  you  entertain  upcs 
it,  in  order  to  prevent  appeals  of  this  description  being  brought  to  your  Lordships'  House,  and 
to  discourage  persons  from  coming  here  with  cases  which  really  have  no  foundation  either  in 
principle  or  in  authority.  Under  these  circumstances,  1  feel  bound  to  recommend  to  ywi 
Lordships  that  this  interlocutor  should  be  affirmed  with  costs. 

Lord  Brougham. — My  Lords,  in  this  case  the  sheriff-substitute  makes  an  order  which  he  had 
an  undoubted  jurisdiction  to  make;  an  order  which,  I  take  it  to  be  clear,  from  the  practice  ot 
the  Court  below,  and  the  manner  in  which  all  the  learned  Judges  deal  with  that  part  of  the  case, 
he  competently  and  regularly  made  upon  the  defenders  and  their  procurator,  who  were  bound  to 
obey  that  order.  Your  Lordships  will  find,  that  the  Judges,  who  well  knew  the  practice  both  of 
the  Sheriff-Court  and  of  their  own,  had  no  doubt  whatever  that  a  regular  order  was  made.  The 
procurator  had  a  course  of  proceeding  open  to  him  if  he  chose  to  object  to  the  order.  He  might 
have  appealed  from  the  sheriff- substitute  to  his  principal  the  sheriff-depute,  and  that  would  have 
brought  the  whole  matter  before  him  upon  that  first  stage  of  the  proceedings.  He  might  have 
contended,  (though  I  think  he  could  .hardly  have  done  that  under  the  circumstances,)  that  the  order 
was  beyond  the  competency  of  the  sherirf-substitute.  But  he  did  not  appeal ;  he  rehised  to 
obey,  and  did  not  appeal.  Then  comes  the  next  stage  of  the  proceedings.  The  Court  upon  this 
refusal  to  obey,  after  a  certain  delay,  pronounced  his  suspension  for  a  month,  with  a  correlative 
remedy  to  the  suitor,  to  prevent  tlie  delay  of  his  proceeding  in  consequence  of  the  suspension  of 
his  legal  agent.     Upon  that  suspension  the  procurator  brings  his  action. 

Now,  as  1  have  no  doubt  whatever  that  both  the  orders  were  within  the  jurisdiction  of  the 
sheriff-substitute,  that  he  had  a  right  to  make  the  order  for  expunging  the  allegation ;  and  that 
upon  that  order  being  disobeyed,  he  had  a  right  to  censure,  and  if  he  chose  to  go  beyond  that 
censure,  as  he  appears  to  have  thought  it  is  duty  to  do  in  this  case,  to  suspend  for  a  month  (that 
being  also  within  his  jurisdiction) ;  it  is  perfectly  clear  to  my  mind,  that,  in  the  circumstances  of 
this  case,  an  action  against  the  Judge  for  an  act  which  he  did  judicially,  and  in  a  matter  within 
his  jurisdiction,  does  not  lie.  It  is  unnecessary  to  give  any  opinion  as  to  the  conduct  of  the 
sheriff-substitute  in  this  case,  because  the  question  simply  here  is,  Uoes  the  action  lie  or  not? 
I  might  perhaps  have  agreed  with  my  noble  and  learned  friend  in  rather  regretting,  that  the 
sheriff-substitute  took  the  view  of  the  allegation  which  he  did  ;  but,  nevertheless,  I  have  nothing 
to  do  with  that.  And  I  might  perhaps  also  regret  that  he  went  so  far  as  to  suspend  this  gentle- 
man, who  had  been,  as  is  stated,  a  practitioner  in  the  Court  for  forty  years  without  blame.  It 
is  possible,  that  if  1  had  myself  been  sitting  in  the  position  of  the  sheriff-substitute,  1  might 
not  have  taken  the  same  view ;  but  that  is  perfectly  immaterial  to  the  question  now  before  us. 
The  question  is,  if  he  had  a  right  to  make  the  order,  and  it  was  a  judicial  proceeding,  whether 
the  action  does  or  does  not  lie. 

I  cannot  close  the  few  observations  which  I  have  thought  it  right  to  add  to  those  of  my  noble 
and  learned  friend  in  this  case,  without  adverting  to  the  full  and  elaborate,  and,  in  ray  opinion, 
generally  speaking,  well  grounded  judgment,  pronounced  by  the  late  Lord  Justice  Clerk  Hope; 
and  in  so  doing,  I  cannot,  upon  this  the  first  occasion  of  referring  to  the  lamented  event  which 
has  happened  within  the  last  three  or  four  days,  help  expressing  my  deep  sorrow  for  the  great  loss 
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'which  the  profession  and  the  bench  have  sustained  in  losing  that  most  able  and  learned  and 
most  industrious  and  most  conscientious  Judge. 

Lord  Cranworth. — My  Lords,  this  case  raises  what  would  be  a  most  important  question,  if 
it  were  a  question,  that  in  my  view,  at  least,  was  involved  in  any  sort  of  doubt.  It  is  the  case  of 
an  action  by  a  practitioner  in  one  of  what  I  must  call  the  Superior  Courts  against  a  Judge ;  not 
for  something  done  extrajudicially,  but  because,  according  to  the  opinion  of  that  practitioner  in 
the  Court,  the  Judge  has  made  an  order  which  he  thinlcs  was  not  a  correct  order.  Now,  if  your 
Lordships  were  for  a  moment  to  tolerate  the  notion  that  such  actions  could  be  maintained,  there 
could  hardly  be  a  case  m  which  such  an  action  might  not  be  brought  upon  similar  grounds ;  and 
1  need  hardly  say,  that  the  merely  adding  that  it  was  done  maliciously  amounts  to  nothing  at  all. 
That  would,  m  the  opinion  of  the  aggrieved  party,  be  always  true  -,  or,  at  all  events,  it  would  be 
what  he  would  be  perfectly  able  to  state. 

I  have  said  that  this  Court  (the  Sheriff-Court)  must  be  considered  as  one  of  the  Superior 
Courts.  What  is  meant  exactly  by  the  Superior  Courts,  as  the  expression  is  applied  in  diflerent 
countries,  it  is  difficult  to  define ;  but  1  take  it  thus  from  the  judgment  of  the  very  learned  Judge 
whose  loss  we  all  deeply  deplore,  (Lord  Justice  Clerk  Hope,)  who  gives  this  description  of  the 
Sheriff-Court: — "  Their  position  is  quite  different  from  that  of  a  Justice  of  the  Peace  "  (alluding 
to  a  case  of  different  circumstances,  where  an  action  had  been  brought  against  a  Justice  of  the 
Peace,  not  for  something  that  he  had  done,  but  for  something  that  he  had  said  extrajudicially  in 
the  opinion  or  judgment  that  he  had  pronounced) :  "  The  Courts  are  not  only,  to  use  an  English 
phrase.  Courts  of  record,  (with  great  deference,  I  think  that  is  a  mistake,  the  term  "  Court  of 
record'*  has  a  definite  meaning,)  but  Courts  of  very  high  authority.  Their  jurisdiction  in 
many  branches  of  the  law,  and  especially  in  regard  to  the  ordinary  transactions  between  man 
and  man,  is  co-extensive  with  that  of  the  Supreme  Court.  Their  proceedings  are  conducted  by 
regular  pleadings  in  as  formal  a  manner ;  their  procedure  is  regulated  by  statute,  and  by  the 
rules  prescribed  by  the  Supreme  Court.  Their  Judges  are  permanent,  not  acting  voluntarily  on 
particular  occasions  as  suits  their  own  convenience,  or  according  to  the  taste  they  have  for 
particular  cases.  .  .  .  Their  functions  are  not  limited,  as  that  of  the  Justices,  to  a  particular  class 
of  cases ;  their  jurisdiction  is  not  summary  like  that  of  the  Justices."  Therefore,  as  the  Lord 
Justice  Clerk  points  out,  the  sheriffs  are  Judges  presiding  in  Courts  of  the  very  highest  importance 
in  that  part  of  the  United  Kingdom. 

Then,  that  being  so,  it  appears  that  a  case  came  before  the  Court,  in  which  the  Judge  of  the 
Court,  though  I  do  not  go  into  the  question  whether  he  thought  rightly  or  not,  but  he  thought, 
that  a  certain  portion  of  the  pleadings  was  not  only,  as  we  should  say  in  the  Court  of  Chancery, 
impertinent,  but  scandalous, — that  would  be  the  true  interpretation  of  what  he  meant  to  say ; 
and  he  directed,  that  it  should  be  expunged.  Now,  if  that  was  wrong,  the  remedy  of  the  party 
was  obvious — to  appeal  against  that  direction.  The  parties  do  not  appeal  against  that,  but  simply 
set  themselves  in  defiance  of  the  Judge,  and  say,  "  We  will  not  expunge  it ;  you  have  ordered 
something  which  you  ought  not  to  have  ordered  ;  and  we  tell  you,  that  we  do  not  mean  to  obey.** 
And  a  long  written  minute  is  proposed,  shewing  why  it  is  that  the  defender  said,  that  they  should 
not  obey  that  order.  In  that  minute,  as  was  pointed  out  by  my  noble  and  learned  friend  on  the 
woolsack,  the  professional  person  takes,  in  truth,  the  whole  blame  of  that  which  had  incurred  the 
displeasure  of  the  Judge  upon  himself,  and,  I  dare  say,  very  properly.  He  knew  that  he  was  the 
person  who  had  prepared  the  pleadings,  and  he  attempts  to  justify  it,  and  says,  "  that  he  hopes 
that  the  order  will  not  be  persisted  in,  because  he  considers,  that  it  will  be  personally  offensive 
and  injurious  to  him."  The  Judge,  however,  takes  a  different  view  of  the  case,  and  refuses  to 
admit  any  such  minute,  and  says, "  You  must  obey  the  order."  Now,  that  he  was  acting  rightly,  I 
think  that  there  is  the  high  authority  of  the  Court  of  Session  for  saying,  because  the  Lord  Justice 
Clerk  says,  "  I  can  view  it  in  no  other  light  than  deliberate  contempt  of  Court "  -  he  thinks  that 
the  sheriff  was  perfectly  right — *'and  I  cannot  reconcile  the  procurator's  conduct  with  any  other 
state  of  feeling  than  the  desire  to  bring  the  matter  to  this  issue.  I  am  to  triumph  in  my  refusal, 
or  the  sheriff  must  take  up  the  matter  as  contempt."  If  that  was  a  correct  view  of  the  case, 
then  the  sheriff,  even  if  this  first  order  was  wrong,  had  no  other  course  to  pursue.  He  could 
not,  with  propriety  in  the  due  discharge  of  his  judicial  duties,  leave  an  order  on  record,  as  I  may 
call  it,  directing  something  to  be  done,  and  have  that  met  by  a  direct  refusal  on  the  part  of  the 
person  who  had  to  obey  it,  saying,  **We  will  not  appeal  against  your  order,  but  we  tell  you  that 
we  do  not  mean  to  obey  it."  It  was  impossible  for  him,  with  a  due  regard  to  bis  position  as  the 
Judge  of  one  of  those  Superior  Courts,  to  pass  that  over. 

I  do  not  go  through  the  case  again,  because  I  always  feel,  that  to  go  over  ground  again  is  mere 
waste  of  time.  I  entirely  agree  with  both  my  noble  and  learned  friends  who  have  preceded  me. 
I  think  that  here  your  Lordships  cannot  do  otherwise  than  affirm  this  judgment  with  costs. 

Interlocutors  affirmed  with  costs. 
Wotherspoon  and  Mack,  W.S.  Appellants  A getits;  A.  and  A.  Campbell,  W.S.  Respondents 
Agents. 
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JULY  6,  1858^ 

Alexander  and  James  Morgan,  Appellants,  v.  John  and  William  Morris, 

Peter  Wanless  and  Others,  Respondents. 

Jury  Cause — Verdict,  Amendment  of — Not  proven — Question  of  Succession — Process — A 
questioti  of  succession  having  been  tried  on  issues— (i)  whether  one  of  the  pursuers  tx/os  nearesi 
and  lawful  heir  of  the  deceased  y.  M.j  and  (2)  whether  both  the  pursuers  were  nejct  of  kin  ^ 
the  deceased,  the  jury  returned  a  general  verdict  of  "  not  proven^^  which  ivas  afirrzfards 
applied  by  the  Court  of  Session  as  adverse  to  the  pursuers.  On  appeal,  the  House  §/ 
Lords  reversed  the  judgment  of  the  Court  of  Session,  on  the  ground  that  the  verdict  awr 
uncertain,  inasmuch  as  it  did  not  shew  whether  the  jury  considered  that  the  pursuers  hadfaild 
in  proving  both  the  issues,  or  only  one  of  them,  and  remitted  the  cause  back  to  tke  Court  ff 
Session  to  do  therein  as  should  be  just.  Thereafter  the  Court  of  Session  amended  ike  7vn&t 
by  adding  a  finding,  which  it  considered  to  be  conform  to  the  meaning  and  intention  of  tk 
jury.     On  a  second  appeal: 

Held,  That  the  Court  of  Session  was  wrong  in  amending  tJie  verdict,  and  that  it  skouU 
have  ordered  a  new  trial. 

When  a  jury  return  a  verdict  which  is  ambiguous,  the  proper  course  i^  for  the  Judge  not  to  receivt 
it,  but  to  send  it  back  for  the  jury  to  find  specific  questions  under  the  issues,  and  the  Court  carnal 
afterwards  alter  it  by  speculating  as  to  the  supposed  meaning  of  the  jury.  If  a  ntere  mistakt 
has  been  made  by  an  officer  of  the  Court  in  entering  the  verdict,  the  Court  has  an  inherent 
power  to  correct  that;  but  the  Court  cannot  make  a  new  verdict  for  the  jury ,^ 

See  previous  appeal,  A f organ  v.  Morris,  ante,  p.  591 ;  2  Macq.  Ap.  342. 

A.  and  J.  Morgan  now  appealed  against  the  judgments  of  the  Court  of  Session  of  Febniiry 
1856,  maintaining  in  their  case  that  they  ought  to  be  reversed — "i.  Because  the  interlocuiois 
appealed  against  were  inconsistent  with  the  judgment  of  reversal  of  the  House  of  Lords  of  26tb 
July  1855,  and  the  grounds  on  which  it  proceeded;  and  the  Court  of  Session  were  bound  to  give 
effect  to  these  grounds,  and  at  once  to  have  refused  to  amend  the  verdict,  and  to  have  granted  a 
new  trial.  2.  Because,  assuming  that  the'  competency  of  moving  for  an  amendment  of  the  verdict 
had  been  still  open,  by  the  law  and  practice  of  Scotland  there  was  no  power  to  amend  the  verdict 
of  a  jury  after  it  had  been  engrossed,  read  over  in  presence  of  the  Judge  and  Jury,  and  finally 
approved  of ;  more  especially  there  was  no  such  power  ex  tanto  intenfallo  as  occurred  in  the 
present  case.    3.  Because  the  case  of  Marianski  v.  Cairns  (24  So.  Jur.  579;  25  Sc.  Jur.  186)  was, 
in  any  view,  a  special  and  exceptional  case,  and  could  have  no  application  to  the  present.    More 
particularly,  (i)  Had  it  been  a  precedent,  the  House  of  Lords  would  undoubtedly  have  so  found, 
and  would  have  dealt  with  the  present  case  in  the  same  way,  and  pronounced  the  same  orders. 
(2)  MarianskP s  case  was  a  case  of  plain  and  palpable  fraud,  and  this  House  was  justified  in 
using  every  means  to  put  a  stop  to  the  litigation,  and  to  frustrate  the  attempt  of  Marianski 
fraudulently  to  carry  off  funds,  to  which  he  had  no  honest  claim.     (3)  The  form  of  issue  in 
MarianskVs  case  was  the  fixed  style  employed  in  Scotland  in  all  such  cases,  and  a  general 
verdict  having  been  given  for  the  pursuers,  this  House  properly  used  every  means  to  protect  the 
established  form  of  proceeding  in  Scotland,  by  preventing,  if  possible,  the  necessity  of  a  new 
trial.    (4)  It  was  dealt  with  as  a  case  of  clerical  error,  of  which  there  cannot  be  the  slightest 
pretence  in  the  present  case.     (5)  The  circumstances  in  the  case  of  Marianski  generally,  and  the 
form  of  the  proceedings,  were  much  more  favourable  for  allowing  an  amendment  of  the  verdict 
than  in  the  present  case." 

The  respondents  in  their  case  supported  the  judgments  on  the  following  grounds :— "  i.  Because 
it  was  within  the  power  and  competency  of  the  Court  below  to  correct  or  amend  the  entry  of  the 
verdict,  so  as  to  adapt  it  to  the  truth  and  reality  of  the  case.  2.  Because  the  Court  below  had 
the  clearest  and  most  ample  materials  for  correcting  or  amending  the  entry  of  the  verdict  in  the 
form  and  manner  adapted  to  the  truth  and  reality  of  the  case ;  and  because  justice  required  that 
the  correction  or  amendment  should  be  made." 

Solicitor-General  {QTnms),  and  Anderson  Q.C.,  for  the  appellants. — The  Court  of  Session  has 
no  power  to  amend  an  ambiguous  verdict,  and  if  it  has  the  power,  it  has  improperly  exercised 
such  a  power  in  the  present  instance.     The  Court  of  Session  has,  at  most,  no  greater  power  to 

^  See  previous  reports  18  D.  797;  27  Sc.  Jur.  602;  28  Sc.  Jur.  263.  S.  C.  3  Macq,  Api  323: 
30  Sc.  Jur.  686. 
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amend  ambiguous  verdicts  than  an  English  Court  of  common  law,  and  the  latter  has  no  such 

power  at  all.     Indeed,  there  is  no  inherent  power  to  amend  any  kind  of  verdicts  at  common  law, 

but  some  statutes  have  granted  powers  to  correct  clerical  errors. — See  Bristow  v.  Wright^  i 

SiTi-  L.  C.  587.    Such  statutes,  however,  do  not  extend  to  Scotland,  and  cannot  be  imported.   At 

most,  the  power  granted  by  statute  is  to  correct  an  erroneous  entry  of  the  verdict,  and  does  not 

extend  to  altering  the  verdict  itself.  Thus  if  the  clerk,  on  entering  up  the  verdict,  misinterpreted 

v?hat  the  jury  said,  that  may  be  put  right,  provided  it  can  be  clearly  established  what  it  was  that 

the  jury  meant.     But  when  a  jury  give  a  verdict  which  is  in  its  terms  ambiguous,  that  is  a  vice 

of  substance,  and  incurable, — the  only  remedy  being  a  new  triaL     If  a  Judge  could  correct  an 

ambiguous  verdict,  there  would  be  httle  use  in  a  jury  at  all.     In  Scotland  a  verdict  once  given 

becomes  a  matter  of  record  instantaneously.     It  is  not,  as  in  England,  a  mere  minute  made  at 

the  time,  to  be  afterwards  engrossed  on  ih^postea;  but  it  is  entered  on  the  record  before  the 

jury  leave  the  box.     After  the  verdict  is  given,  you  cannot  go  back  to  the  Judge's  notes,  or  any 

previous  sta^e,  in  order  to  qualify  the  verdict. —  Watt,  Shaw's  Just.  C.  128;  Sinclair,  Ibid,  138; 

Hunter^  2  Swint.  i;  Kirk  v.  Guthrie,  i  Murr.  278;  Walker^  4  S.  323;  Adams  on  Jury  Trial, 

294.     In  Berry  v.   Wilson,  4  D.  139,  Hope,  J.  C,  lays  it  down,  that  the  verdict  is  the  final 

declaration  and  measure  of  the  right;  and  Irvine  v.  Kirkpatrick,  7  BeU's  Ap.  186,  218,  shews, 

that  there  is  no  power  of  amending  a  verdict  once  entered  on  the  record.     It  is  said  that  in 

Marianski  v.  Caims,(\  Macq.  212,  776;  26  Sc.  Jur.  635 ;  antey  p.  146, 416,)  the  power  01  amending 

ambiguous  verdicts  was  established,  but  that  is  a  mistake.     That  was  a  peculiar  case,  and  was 

based  on  certain  assumed  technicalities  which  had  no  existence  in  Scotland.     Yet  that  case  may 

be  justified.    Ail  the  evidence  was  one  way,  and  the  jury  found  a  verdict  which  was  general, 

including  three  alternative  issues,  the  doubt  being  whether  the  verdict  was  distributive.     It  was 

merely  a  clerical  error  in  entering  the  verdict. 

[Lord  Chancellor. — There  the  verdict  was  not  amended,  but  only  the  entry  of  the  verdict.] 

Yes,  and  therefore  that  case  is  no  authority  for  what  has  been  done  here.     2.  Even  if  the 

Court  had  the  power  of  amendment,  it  must  be  so  only  on  sufficient  materials.     In  England 

applications  to  the  Judge  to  amend  the postea  dive^  generally  made  a  few  days,  or  at  most  a  few 

"weeks,  after  the  trial,  when  the  Judge  may  have  the  matter  fresh  in  his  mind ;  but  here  the  Judge 

was  applied  to  two  and  a  half  years  after  the  trial.     But  there  must  be  something  more  than 

memory  to  amend  by ;  there  must  be  some  writing  or  definite  facts  to  recur  to.    The  Judge's 

notes  could  only  shew  what  the  Judge  intended  to  say  to  the  jury,  but  not  what  the  jury  thought 

or  intended.     If  the  Judge  had  put  specific  questions  to  the  jury,  and  got  specific  answers,  and 

then   the  officer  of  the  Court,  in  entering  the  verdict,  gave  a  wrong  construction  to  those 

answers,  the  verdict  could,  on  reference,  at  any  distance  of  time,  be  put  right.     Here  there  is  no 

clerical  error,  for  the  very  words  the  jury  used  are  entered  up,  which  was  all  that  the  officer 

could  do.     Those  words  are  essentially  ambiguous.     They  may  mean  that  the  first  issue  was 

proved,  but  not  the  second,  or  vice  versd.    The  Judge's  notes  could  obviously  throw  no  light 

upon  what  was  in  the  minds  of  the  jury.     Moreover,  the  amended  verdict  was  as  bad  as  the 

original  verdict.     The  Court  has  merely  appended  what  it  assumes  to  be  a  logical  corollary.     It 

proceeds  on  the  fallacy,  that  only  one  question  could  occupy  the  minds  of  the  jury,  viz.,  whether 

the  pursuer's  father  was  the  brother  of  the  intestate's  father,  whereas  there  were  other  questions, 

viz.,  whether  the  descendants  of  other  brothers  were  extinct.     The  Court,  therefore,  acted  ultra 

vires  in  attempting  to  alter  this  verdict.      It  had  less  power  than  an  English  Court  to  amend. 

It  is  said  that  in  Short  v.  Coffin,  5  Burr.  2730,  and  Richardson  v.  Mellishy  3  Bing.  334,  the 

Court  amended  a  verdict,  but  those  were  cases  merely  of  misentry  by  the  clerk.    Other  cases, 

such  as  spencer  v.  Goter,  i  H.  Bl.  79,  and  R,  v.  Wood/all,  5  Burr.  2661,  shew,  that  such  an 

amendment  cannot  be  allowed.    The  interlocutor  of  the  Court  below  ought,  therefore,  to  be 

reversed,  and  a  new  trial,  which  was  the  only  remedy,  ordered. 

Lord  Advocate  (Inglis),  and  Sir  R.  Bethell  Q.C.,  for  the  respondents. — The  Scotch  procedure 
injury  trial  is  founded  entirely  on  English  procedure.  A  memorandum  of  the  verdict  is  taken 
at  the  trial,  and  afterwards  indorsed  on  the  record.  If  between  the  verdict  and  the  indorsement 
it  were  suggested,  that  the  verdict  did  not  truly  represent  what  took  place,  or  ambiguously  stated 
it,  the  Court  would  be  able  to  set  that  right.  All  Courts  have  an  inherent  power  to  correct 
mistakes  of  this  kind — see  Mellish  v.  Richardson,  i  CI.  &  Fin.  224 ;  and  a  Court  of  review  will 
not  interfere  with  such  amendments,  if  made — Per  Tenterden,  C.  J.  ibid.  It  is  peculiarly  a 
question  for  the  discretion  of  the  Court  and  Judge.  The  case  of  Marianski  v.  Cairns  conclusively 
established  the  inherent  power  of  the  Court  of  Session  to  refer  an  ambiguous  verdict  to  the  Judge, 
to  amend  it  by  his  notes,  and  that  was  a  much  stronger  case  than  the  present.  There  are 
previous  cases — see  Kirk  v.  Guthrie,  i  Murr.  271.  There  was,  in  fact,  no  difficulty  in  amending 
the  present  verdict,  for  one  intention,  and  one  only,  could  have  been  in  the  mind  of  the  jury. 
The  sole  question  for  the  jury  was,  whether  the  pursuer's  father  was  the  brother  of  the  intestate's 
father. 

[Lord  Chancellor. — Was  there  not  a  question  also,  whether  one  David  Morgan  was  not  a 
brother  of  the  intestate* s  father?] 
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Only  one  relationship  was  alleged  in  the  condescendence,  and  all  the  other  claimants  vere 
more  distant  in  degree.    Therefore,  that  was  the  only  case  that  the  pursuers  could  prove  txoder 
their  issues. 
[Lord  Chancellor. — Why  so?    The  issue  is  general.] 

The  record  in  Scotland  must  shew  with  reasonable  certanty,  not  only  the  material  facts,  but 
must  shew  in  outline,  how  those  facts  are  proposed  to  be  proved.     Hence,  at  the  trial,  no  other 
line  of  evidence  will  be  admitted  but  what  is  shadowed  forth  in  the  pleadings. 
[Lord  Crakworth. — Suppose  a  party  prove  his  case,  but  in  a  different  way  from  what  is  set 
forth  in  his  pleading,  would  a  jury  in  that  case  give  a  verdict  contrary  to  their  oath  ?] 

The  Judge  would  not  admit  the  evidence  at  all.  The  Statute  6  Geo.  iv.  c.  120,  §§  6-10^  lays 
down  minute  regulations  for  the  condescendence  and  answers  ;  and  when  the  record  is  closed  both 
parties  are  foreclosed  against  all  allegations  of  new  facts.  This  is  now  so  clearly  settled  in  the 
practice  of  the  Courts,  that  no  argument  would  be  listened  to  against  it,  and  hence  it  is  difficak 
to  produce  authorities;  but  see  Househill  Coal  Co,  v.  Neilson^  2  Bell's  A  p.  C.  i,  where  Loni 
Campbell,  recognising  the  practice,  says  it  secures  against  surprise.  Therefore,  one  case  only 
could  be  made  by  the  pursuers  here. 

[Lord  Cranworth. — The  last  time  the  case  was  here,  it  was  suggested,  that  Alexander  might 
not  have  been  heir  at  law,  for  others  might  have  been  descended  from  a  middle  brother.] 

There  are  two  answers  to  that.  Such  a  case  was  never,  in  fact,  suggested  or  dreamt  of  at  the 
trial,  and  it  could  not  have  been  so  under  this  record.  In  trials  in  Scotland  regarding  succession, 
the  party  who  proves  his  propinquity  is  presumed  to  be  the  nearest,  and  is  not  bound  to  prove 
that  all  possible  prior  branches  of  the  family  are  extinct — Stair,  iii.  5,  35 ;  Erslo  iii.  8,  66. 
[Lord  Chanckllor. — In  England,  if  it  appear  that  there  is  a  preferable  title  in  any  otha 
person,  the  claimant  would  not  get  a  verdict.] 

This  tri.il  comes  in  place  of  the  old  brief  of  service  of  heirs.  If  the  jury  were  not  satisfied  on 
any  ground  that  the  claimant  was  the  heir,  they  would  not  serve  him.  But  there  was  no  sugges- 
tion made  here,  that  anybody  else  was  or  could  be  the  heir ;  and,  therefore,  there  was  no  necessiij 
to  prove  the  prior  branches  were  extinct. 

\^Anderson  here  interposed,  and  pointed  to  parts  of  the  evidence  touching  the  existence  of 
intermediate  brothers  between  the  respective  ancestors.] 

There  may  have  been  trivial  allusions,  but  no  serious  point  was  made  of  that  kind,  and  there- 
fore the  presumption,  that  the  Morgans  would  be  heirs  and  next  of  kin,  if  their  father  vas  a 
brother  of  the  intestate's  father,  would  apply. 

[Lord  Cranworth. — You  say  the  issue  is  controlled  by  the  record.  I  think  that  point  has 
been  several  times  mooted  here,  and  discountenanced.  Suppose  here  the  pursuers  had  oflo^ 
evidence  to  shew,  that  their  father  was  brother  of  the  intestate's  father,  and  it  turned  out 
cross-examination  that  he  was  only  first  cousin,  would  the  jury  have  found  that  the  pursuer 
not  the  heir  ?] 

If  such  proof  were  to  be  allowed,  there  would  be  no  use  in  a  condescendence  and  answers  at 
all.     To  allow  it  would  be  to  subvert  the  entire  practice  of  the  Courts  below. 
[Lord  Cranworth. — Is  the  record  in  evidence  before  the  Judge  when  he  tries  tte  issue  ?] 

Certainly.  Formerly  it  used  to  be  the  practice  to  draw  up  the  issues  in  a  more  special  form, 
but  now  that  the  record  is  more  strictly  prepared  under  statutory  regulation,  the  issues  are  put  in 
the  form  of  general  propositions,  which  are  in  practice  qualified  by  the  condescendence. 
[Lord  Brougham. — You  say,  that  any  evidence  tendered  will  not  be  allowed,  though  it  is 
competent  under  the  issue,  provided  it  is  inconsistent  with  the  statements  in  the  record  ?] 
[Lord  Chancellor. — Suppose  the  House  itself  (as  it  may  competently  do)  directed  an  issue 
on  a  record  that  came  before  it,  do  you  mean  to  say,  that,  if  competent  evidence  was  tendered, 
it  would  be  rejected,  because  the  condescendence  seemed  to  contemplate  another  mode  of  proving 
the  title  ?] 

Perhaps  not  in  that  case.  Such  an  issue  was  directed  in  McLean  v.  Officers  of  State^  5  BeD's 
A  pp.  C.  60. 

Anderson  replied. — It  is  agreed,  that  the  verdict  was  put  on  record  in  the  very  words  used  by 
the  jury.  Therefore  it  is  vain  to  say,  that  if  those  words  are  ambiguous,  any  Court  could  amend 
that,  there  being  no  misprision  or  error  of  the  officer  of  Court.  Mellish  v.  Richardson  does  not 
prove,  that  if  the  Court  or  Judge  choose  to  amend  a  verdict,  a  Court  of  error  cannot  look  into 
that.— See /^r  Bayley,  J.  i  CI.  &  Fin.  234.  The  House  often  listens  to  objections  as  to  the 
defects  in  a  record,  as  in  Stewart  v.  Gloag^  M*L.  &  Rob.  721,  and  other  cases. 
[Lord  Chancellor. — Suppose  the  Court  below  had  the  power  to  amend,  and  exercised  that 
power,  so  as  to  make  the  verdict  perfectly  correct,  would  the  House  then  listen  to  the  objection 
and  inquire  into  how  the  Court  came  to  make  the  amendment  ?] 

Yes.  The  House  would  inquire,  especially  where,  as  in  this  case,  the  verdict  was  originally 
ambiguous,  which  is  an  objection  going  to  the  substance  of  the  case.  This  House  wiU  look 
into  the  way  in  which  the  Court  below  has  dealt  with  the  verdict,  and  the  appellant  will  be 
entitled  to  shew,  that  the  Court  acted  wrongly.     Alananski s  case  does  not  prove  any  inherent 
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po^^er  in  the  Court  to  alter  a  verdict  like  this.     It  is  said,  that  the  verdict  here  can  be  amended, 

1>ecause  the  issue  is  controlled  by  the  record,  and  that  only  one  case  could  be  proved  by  that 

record,  and  consequently  only  one  intention  could  have  been  entertained  by  the  jury.    But  it  is  a 

mere  delusion  to  say,  that  the  issue  is  controlled  by  the  record.     In  tendering  evidence,  you  are 

to  look  to  the  issue,  and  the  issue  alone,  totally  irrespective  of  any  allegations  in  the  record.  The 

issue  is  the  fruit  of  the  record.    The  record  is  merely  the  machinery  for  arriving  at  the  issue,  and 

"vehen  the  issue  is  arrived  at,  the  function  of  the  record  is  exhausted. — See  per  Lord  Brougham  in 

Z^ySj  Massofty  and  Co.  v.  Faulds^  5  W.S.  404.    The  matter  is  (juite  settled,  and  in  many  late 

cases  has  been  recognised.   It  is  not  the  record  that  goes  to  trial ;  it  is  the  issue.    I  wish  to  prove 

the  issue  any  how,  and  the  Court  is  bound  to  admit  all  competent  evidence  which  I  tender, 

-whether  or  not  I  had  previously  stated  in  the  record  how  I  intended  to  prove  it. —  See  Macdonald 

V.  Mackay,  5  W.S.  462;  Gillan  v.  Mackiniay,  ibid.  468;  Berry  y.  Wilson,  ^  D.  139.     Here  it 

■  was  not  the  whole  case  of  the  pursuers,  that  their  father  James  was  the  brother  of  Thomas. 

There  were  other  questions,  such  as  whether  the  descendants  of  David  and  of  William  were 

respectively  extinct.     Here,  therefore,  it  is  impossible  to  say  which  of  many  things  the  jury 

meant.     The  English  Courts  have  never  gone  the  length  of  the  present  case.     Adam  (on  Jury 

Trial,  285)  expressly  states,  that  ambiguity  in  a  verdict  cannot  be  cured  by  altering  the  terms  of 

the  verdict.    N  othing  but  a  new  trial  can,  therefore,  meet  the  necessities  of  this  case. 

Cur.  adv.  vuit. 

Lord  Chancellor  Chelmsford. — My  Lords,  this  appeal  is  one  directed  against  various 
proceedings  which  have  arisen  out  of  a  process  of  multiplepoinding  raised  at  the  instance  of  the 
judicial  factor  on  the  estate  of  John  Morgan  of  Edinburgh,  who  died  on  the  5th  of  August  1850, 
leaving  considerable  property.  Amongst  the  various  claimants  to  the  succession  were  the 
appellants,  Alexander  and  James  Morgan,  who  claimed  to  be  first  cousins  of  the  deceased,  and 
therefore  nsarer  in  degree  of  relationship  to  him  than  any  of  the  other  claimants. 

On  behalf  of  the  appellants  certain  issues  were  framed  by  the  Lord  Ordinary  to  be  tried  by  a 

jury — "  Firsty  whether  the  pursuer,  Alexander  Morgan,  is  nearest  and   lawful  heir  of  John 

Morgan,  sometime  residing  at  Coates  Crescent,  Edinburgh,  deceased  ?    Secondly,  Whether  the 

pursuer,  James  Morgan,  is,  along  with  the  said  Alexander  Morgan,  next  of  kin  of  the  said  Fohn 

Morgan,  deceased }'* 

The  issues  came  on  for  trial  before  the  Lord  Justice  Clerk  on  the  i6th  of  August  1853,  when, 
after  a  three  days*  trial,  the  jury  found  "  the  case  for  the  pursuers  not  proven." 

Notices  of  motion  were  given  by  the  parties  respectively:  on  the  part  of  the  appellant,  "To 
set  aside  or  discharge  the  verdict,  or  refuse  to  apply  it,  or  arrest  judgment ; "  and  on  the  part  of 
the  respondents,  **To  apply  the  verdict  in  this  case,  and,  in  respect  thereof,  to  repel  the  claims 
of  the  said  Alexander  Morgan  and  James  Morgan,  and  to  find  them  liable  in  expenses,  and  to 
remit  the  account  thereof  to  the  Auditor  to  tax  the  same  and  to  report."  The  Judges  of  the 
Second  Division  pronounced  an  interlocutor,  repelling  the  claims  of  Alexander  and  James 
Morgan,  and  found  them  liable  in  expenses,  and  remitted  the  account,  when  lodged,  to  the 
Auditor  to  tax  and  report,  and  refused  the  motion  of  the  pursuers,  the  said  Alexander  and  James 
Morgan. 

The  appellants  presented  a  petition  of  appeal  to  this  House  against  the  several  interlocutors 
which  had  been  pronounced  in  the  course  of  the  proceedings ;  and  upon  the  appeal  the  question 
arose  as  to  the  finding  of  the  jury  upon  the  issues  which  had  been  directed  respecting  the  claim 
of  the  appellants.  The  House,  after  hearing  the  case  fully  argued,  declared,  that  the  finding  of 
the  jury  'Ms  uncertain,  inasmuch  as  it  does  not  shew  whether  the  jury  considered,  that  the 
pursuers  (appellants)  had  failed  in  proving  both  the  said  issues,  or  only  in  proving  one  of  them  ; 
and  it  is  ordered  and  adjudged,  that  the  said  interlocutors  of  the  23d  November  1853,  ^^^  of  the 
15th  of  February  1854,  complained  of  in  the  said  appeal,  be,  and  the  same  are  hereby,  reversed : 
And  it  is  further  ordered  and  adjudged,  that  as  respects  the  remainder  of  the  interlocutors 
appealed  against,  the  said  petition  and  appeal  be,  and  is  hereby,  dismissed  this  House:  And  it 
is  also  further  ordered,  that,  with  this  declaration,  the  cause  be  remitted  back  to  the  Court  of 
Session  in  Scotland,  to  do  therein  as  shall  be  just  and  consistent  with  this  declaration  and 
judgment.** 

The  Judges  of  the  Second  Division  of  the  Court  pronounced  the  interlocutor  of  the  20th  of 
February  1856,  to  which  I  shall  presently  refer  more  particularly;  and  upon  this  the  entry  was 
made  of  the  corrected  verdict  by  an  interlocutor  of  the  21st  of  February  1856,  in  these  terms: — 
''And  a  jury  having  been  impannelled  and  sworn  to  try  the  said  issues  between  the  parties,  say, 
upon  their  oath,  that  they  tind  the  case  for  the  pursuers  is  not  proven ;  and,  therefore,  that,  upon 
the  first  issue,  they  find  it  is  not  proven,  that  the  pursuer,  Alexander  Morgan,  is  nearest  and 
lawful  heir  of  John  Morgan,  sometime  residing  at  Coates  Crescent,  Edinburgh,  deceased;  and, 
upon  the  second  issue,  that  they  find  it  is  not  proven,  that  the  pursuer,  James  Morgan,  is,  along 
with  the  said  Alexander  Morgan,  next  of  kin  of  the  said  John  Morgan,  deceased.** 
The  questions  which  have  been  raised  before  your  Lordships  are — First,  whether  the  Lords 
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of  Session  could  amend  the  verdict  at  all ;  secondly ^  if  they  could,  whether  the  araendiccofi 
which  has  been  made  does  not  still  leave  the  verdict  uncertain ;  and  ihirdlyy  what  is  the  proper 
course  to  adopt,  under  all  the  circumstances,  to  do  justice  between  the  parties. 

It  is  necessary  to  bear  in  mind,  that  when  this  case  was  before  the  House  upon  the  fonner 
occasion,  the  question  of  the  power  of  the  Judges  in  Scotland  to  amend  the  verdict  was  doc 
raised  at  the  bar  nor  considered  by  your  Lordships,  nor  was  the  case  remitted  to  the  Court  ot 
Session  for  the  purpose  of  their  making  any  such  amendment.  On  the  contrary,  two  of  my 
noble  and  learned  friends  now  present  intimated,their  opinion,  that  there  had  been  a  miscarriage 
of  the  jury  which  could  only  be  rectified  by  a  new  trial. 

My  noble  and  learned  friend  Lord  Cranworth  said— *' All  that  is  important,  in  my  view  of 
the  case,  to  establish,  on  the  part  of  the  appellants,  is  this,  that  the  verdict  does  not  necessarily 
shew,  either  that  Alexander  is  not  heir,  or  that  Alexander  and  James  are  not  next  of  kin.    It  onir 
shews  that  the  double  proposition  that  Alexander  is  heir,  and  that  Alexander  and  James  are  the 
next  of  kin,  is  not  made  out.     That  is  consistent  with  the  hypothesis,  that  though  Alexander  is 
not  heir,  yet  that  Alexander  and  James  are  next  of  kin-     Then,  if  that  is  so,  it  seems  to  me  qnitc 
impossible  to  say,  that  the  claim  of  Alexander  as  heir,  or  of  Alexander  and  James  as  next  of  kin, 
is  disposed  of,  for  the  jury  have  returned  a  verdict  that  does  not  enable  the  Court  to  act.  *  The 
verdict  is  a  bad  verdict,  and  in  this  country  it  would  amount  to  what  we  should  call  a  mistrial, 
not  giving  rise  to  the  necessity  of  any  motion  for  a  new  trial,  but  shewing  a  record  upon  which  it 
was  clear  that  the  Court  could  not  adjudicate,  and  upon  which,  according  to  our  Eng^lish  Courts, 
there  must  have  been  a  venire  de  novoy  not  what  we  technically  call  a  *new  trial,'  >»hich  always 
means  a  new  trial  ordered  by  the  Court,  but  a  new  trial,  because  the  trial  that  took  place  was  a 
trial  that  did  not  enable  the  Court  to  act.     I  cannot  entertain  the  slightest  doubt  in  the  world, 
therefore,  that  if  this  was  an  English  case,  there  must  have  been  a  venire  de  novo,  which  would 
be  equivalent  in  the  Scotch  process  to  a  new  trial.*'     And  again  my  noble  and  learned  friend 
says — "  Therefore  I  shall  move  your  Lordships,  that  the  interlocutor  be  reversed,  and  that  the 
case  be  remitted  back  to  the  Court  of  Session  with  a  statement,  that  there  ought  to  be  (they  do 
not  call  it  in  Scotland  a  venire  de  novo,  but)  a  new  trial,  in  order  to  obtain  a  proper  verdict." 

My  noble  and  learned  friend  Lord  Brougham  said — **I  am  therefore  clearly  of  opinion  with 
my  noble  and  learned  friend,  that  in  this  case  the  judgment  cannot  stand,  and  that  the  inter- 
locutors appealed  from  must  be  reversed,  and  that  the  case  must  be  remitted  to  the  Court  below 
to  direct  a  new  trial." 

My  noble  and  learned  friend  Lord  St.  Leonards  was  of  a  different  opinion,  and,  whik 
maintaining  that  the  verdict  was  free  from  ambiguity,  he  considered  that  to  order  a  new  trial 
would  be  contrary  to  the  provisions  of  the  Scotch  Judicature  Acts. 

When  the  case  was  remitted  to  the  Court  of  Session  there  was  no  express  direction,  that  a  new 
trial  should  take  place,  in  consequence  of  the  counsel  interposing,  after  your  Lordships'  opinion 
had  been  delivered,  and  suggesting  that  it  would  not  be  the  proper  form  to  direct  a  new  trial,  or 
to  make  any  declaration  respecting  it.  Your  Lordships,  that  the  case  might  not  be  prejudiced, 
acquiesced  in  this  suggestion,  and  made  the  order  remitting  the  cause  back  to  the  Court  of 
Session  in  such  a  form  as  to  leave  the  question  open  for  the  Court  ''  to  do  therein  as  should  be 
just  and  consistent  with  the  declaration  and  judgment  of  the  House."  It  now  comes  back  with 
an  alteration  of  the  verdict,  which,  whether  warranted  or  not  by  law,  seems  to  leave  the  matter 
in  the  same  unsatisfactory  state  as  before. 

Under  these  circumstances,  your  Lordships  are,  in  the  first  place,  called  upon  to  consider  the 
question,  whether  the  Court  of  Session  possessed  the  power  not  merely  to  amend  the  entry  of 
the  verdict,  but  to  correct  and  alter  the  terms  in  which  the  verdict  was  pronounced  by  the  jury. 
There  is  no  inherent  power  in  the  Courts  in  this  country  to  amend  the  verdict  of  a  jur>',  althoa^ 
it  must  be  competent  to  any  Court  to  correct  an  erroneous  entry  of  a  verdict  arising  from  the 
mistake  or  misprision  of  a  clerk.  The  power  of  amending  a  verdict,  or,  to  speak  more  correctly, 
of  amending  the  postea,  which  is  the  record  of  the  verdict,  is  not  a  power  possessed  by  the  Courts 
or  the  Judges  of  this  country  by  common  law,  but  is  given  to  them  by  statutes,  many  of  them  of 
a  very  early  date. 

It  does  not  appear  that  there  is  any  act  of  parliament  which  has  conferred  this  power  upon  the 
Courts  in  Scotland,  and  their  authority  in  this  respect  cannot  extend  to  the  correction  of  a  verdict, 
when  once  entered,  so  as  to  change  it  substantially  from  what  was  actually  delivered  by  the 
jury,  except  under  circumstances  which  do  not  touch  the  present  case,  such,  for  instance,  as  in 
the  case  oi  Dalziellv.  The  Duke  of  Queensberry,  4  Mur.  18,  where  the  jury  having  given  damages 
for  matters  which  it  was  not  competent  to  them  to  include  in  their  verdict,  the  Court  said  it  might 
be  corrected  without  the  expense  of  another  trial. 

The  language  of  the  Lord  Justice  Clerk  in  the  Don  Fishery  case  is  inapplicable  to  the  present 
question,  because  in  the  passage  which  was  cited  at  the  bar  he  was  speaking  of  a  clear  and 
unambiguous  verdict.  His  words  are — "  After  the  verdict  has  been  returned  and  applied,  it  is 
incompetent  to  look  into  the  notes  of  the  evidence  with  a  view  to  limit,  define,  control,  or  restrain 
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the  leg^al  rights  established  by  the  verdict.     I  say  '  established,*  for  after  it  is  applied,  the  verdict 
is  tbe  final  declaration  and  measure  of  the  right.*' 

I  cannot  find  that  the  Courts  of  Scotland  have  ever  before  taken  upon  themselves  to  amend  a 
verdict  in  the  manner  and  to  the  extent  to  which  they  have  proceeded  in  the  present  case.  The 
case  of  Kirky,  Gutkrie^m  i  Murr.  271,  was  clearly  an  instance  of  a  mistake  in  entering  a 
verdict,  "which  was  properly  corrected. 

Marianski s  case,  i  Macq.  214 ;  ante,  p.  146,  upon  which  the  greatest  stress  was  laid  at  the  bar, 

-when  rightly  understood,  will  be  found  not  to  go  beyond  this.     In  that  case  the  second  issue, 

•which  is  the  only  important  one  to  be  considered,  was,  **  Whether  the  appellant,  taking  advantage 

of  the  settler's  weakness  and  facility,  did,  by  fraud,  circumvention,  or  intimidation,  procure  the 

said   subscriptions,  or  any  of  them?"     There  was  a  general  verdict,  which  was,  of  course,  a 

verdict  affirmin-y  the  issues  in  their  terms.     There  was  no  doubt  or  uncertainty  as  to  what  the 

jury  meant.     Your  Lordships  did  not  reverse  the  judgment  in  that  case,  but  ordered  the  appeal 

to  stand  over,  and  made  a  remit  to  the  Court  of  Session,  in  order  that  an  application  might  be 

made,  if  the  party  was  so  advised,  to  amend  not  the  verdict,  but  the  entry  of  the  verdict ;  and 

Lord  Chancellor  Truro,  in  delivering  judgment,  said— "This  appears  to  me  to  be  little 

more  than  a  misprision  of  the  clerk  in  making  the  entry."     The  verdict  was  amended  by  stating 

that  *'  the  appellant  did,  by  fraud,  circumvention,  and  intimidation,  procure  the  subscription  to 

the  writings."   When  the  case  came  back  your  Lordships  held,  that  the  alteration  in  the  entry  of 

the  verdict  might  be  competently  made  ;  and  my  noble  and  learned  friend  Lord  Cranworth, 

then  Lord  Chancellor,  said—"  If  it  turns  out  that  the  mode  in  which  a  verdict  has  been 

entered  up  does  not  express  that  which  the  jury,  upon  the  direction  of  the  Judge,  had  intended 

to  state,  it  is  obvious  that  there  must  be  some  mode  or  other  of  getting  that  set  right.     Now  that 

is  what  has  happ2ned  here,  because  upon  this  remit  application  is  made  to  the  Lord  Justice 

Cier  c,  and  his  report,  as  I  interpret  it,  is  to  this  effect : — *  I  did  say,  that  unless  the  jury  found, 

upon  each  and  every  of  the  instruments,  that  fraud,  circunvention,  and  intimidation  had  taken 

place,  they  could  not  find  a  verdict  for  the  pursuers  generally.     They  have  found  a  verdict  for 

the  pursuers  generally.'     Therefore,  that  is  now  set  right." 

MarianskCs  case,  therefore,  when  carefully  examined,  is  no  authority  for  the  amendment  of  an 
erroneous  verdict,  but  was  merely  the  correction  of  an  erroneous  entry  of  a  proper  verdict.  The 
verdict  in  the  present  case,  being  a  negative  verdict,  was  wholly  uncertain.  It  was  explained  to 
your  Lordships  very  clearly,  upon  the  former  occasion,  that  it  might  mean  any  one  of  several 
different  things,  and  that  it  was  impossible  to  do  more  than  conjecture  which  was  intended  by 
the  jury.  I  apprehend  that  the  Judges  in  this  country  would  have  no  power  to  amend  a  verdict 
of  this  ambiguous  and  uncertain  character  entered  precisely  as  it  was  delivered  by  the  jury.  The 
proper  course  wouli  have  been,  at  the  trial,  for  the  Judge  to  have  refused  to  receive  it,  and  to 
have  sent  the  jury  back  with  directions  to  find  specifically  one  way  or  the  other  upon  the  issues. 
If  such  a  verdict  had  been  received  ^/r /«^«;7Vi/«,  the  only  remedy  would  have  been  for  the 
Court  to  have  granted  a  new  trial. 

And  this  appears  to  have  been  the  proper  course  for  the  Court  of  Session  to  have  pursued  in 
this  case,  according  to  the  high  authority  of  Lord  Commissioner  Adam  in  his  treatise  on  Trial 
by  Jury.  He  says — "A  verdict  which  is  ambiguous  or  inconsistent,  has  not  the  character  either 
of  a  verdict  where  the  jury  have  mistaken  the  import  of  the  proofs,  or  committed  an  error  or 
misfeasance  in  any  other  respect;  neither  is  it  like  a  verdict  which  is  to  be  set  aside  on  account 
of  the  mistake  of  the  Judge  in  administering  tbe  law.  In  all  such  cases  of  error,  whether  by  the 
jury  or  by  the  Judge,  the  defect  of  the  verdict  is  to  be  made  out,  and  not  by  anything  that  appears 
upon  the  face  of  the  verdict — that  is,  from  the  terms  in  which  it  is  expressed.  But  in  the  case 
or  a  verdict  which  is  ambiguous  or  inconsistent,  its  effect  is  to  be  derived,  and  only  to  be  derived, 
from  the  terms  in  which  it  is  expressed.  It  is  a  written  document  submitted  to  the  legal  con- 
sideration of  the  Court,  and  always  to  be  construed  by  the  legal  wisdom  and  faculties  of  the 
Court.  The  Court  alone  is  the  tribunal  which  must  say,  whether  the  verdict  is  ambiguous  or 
inconsistent  or  not.  If  it  is  not  ambiguous  or  inconsistent,  it  must  be  apphed,  and  judgment 
must  proceed  upon  it.  If  the  Court  is  of  opinion  that  it  is  ambiguous,  the  ambiguity,  imper- 
fection, or  inconsistency,  cannot  be  remedied  by  the  Court  changing  the  expressions  of  the  verdict, 
as  in  that  case  the  Court  would  encroach  upon  the  pro\ince  of  the  jury.  The  only  redress  which 
they  can  administer  is  ordering  another  trial." 

The  amendment,  therefore,  of  the  defective  and  equivocal  verdict  in  the  present  case  cannot 
be  sustained. 

But  assu  ning  that  the  Court  of  Session  possessed  the  power  of  amendment,  the  next  question 
is.  How  has  it  been  exercised  ?  And  here  it  appears  to  me  that  the  Court  of  Session  has  not 
resorted  to  the  proper  materials  by  which  to  amend,  or  at  least  has  not  confined  itself  to  them, 
but  has  gone  far  beyond  the  limits  which  it  ought  to»have  assigned  to  itself,  and  has  made  a  new 
verdict  for  the  jury. 
In  the  interlocutor  of  the  21st  of  February  1856  this  is  strongly  exemplified.     Your  Lordships 
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'Will  find  that  it  is  said — ''The  Lords  find  that  su:h  amendment  of  the  entry  of  the  verdict  is 
competent  under  the  remit  from  the  House  of  Lords,  if  otherwise  competent  in  point  of  law,aad 
within  the  jurisdiction  and  functions  of  the  Court.  Further,  find  that  it  is  competent  for  the 
Court,  after  a  verdict  has  been  taken  down  in  terms  which  are  uncertain  or  ambiguous^  to 
consider  and  examine  the  notes  of  the  evidence,  and  the  summing  up  of  the  Judge,  with  the 
report  of  his  opinion,  in  order  to  ascertain,  provided  they  have  clear  materials  for  doing  soiy  dse 
true  meaning  of  the  jury,  according  to  the  actual  substance  of  the  questions  at  issue  between  the 
parties  on  the  evidence  adduced,  so  as  to  enter  the  verdict  in  the  form  and  manner  adapted  to 
the  truth  and  reality  of  the  case/' 

There  is  no  doubt  of  what  the  jury  actually  found,  but  the  Lord  Justice  Clerk  gives  an  inference 
of  his  own  of  their  opinion  and  intention,  which  is  adopted  by  the  Court.     Acting  upon  these 
views,  they  take  the  verdict  of  the  jury,  and  then  interpret  it  in  their  own  sense,  draving  a 
conclusion  which  is  by  no  means  warranted  by  the  premises.     If,  as  the  Judges  say  in  thdr 
interlocutor,  **  substantially  one  point,  and  one  point  only  of  importance,  was  in  dispute  between 
the  parties,  and  on  which  the  answer  to  each  issue  equally  depended,  namely,  whether  the  father 
of  the  pursuers,  called  in  the  evidence  James  Morgan  of  Fettercairn,  was  the  brother  of  Thomas 
Morgan,  brewer  in  Dundee,  the  father  of  the  deceased  John  Morgan,  whose  succession,  heritabk 
and  moveable,  is  in  dispute  in  this  process  of  mulaplepoinding,  and  that  if  the  pursuers  failed 
to  prove,  to  the  satisfaction  of  the  jury,  that  the  said  James  Morgan  was  the  brother  of  the  said 
Thomas  Morgan,  it  followed,  according  to  the  evidence  in  the  trial,  that  a  verdict  finding  that 
the  case  of  the  pursuers  is  not  proven,  clearly  imported,  in  the  intention  and  opinion  of  the  juiy, 
that  a  negative  answer  must  be  returned  equally  on  each  of  the  issues.''     if  that  really  had  hseia 
the  one  and  only  point,  the  Judges  would  have  been  perfectly  right,  from  the  general  negatiTe 
finding,  in  deducing  a  specific  negative  finding  to  each  of  the  issues  ;  but  from  the  evidence  it 
appears  that  there  were  other  brothers  of  ThomaS  Morgan,  the  father  of  the  deceased,  of  whose 
existence  proof  was  given,  and  who  would  have  preceded  Alexander  Morgan  in  the  line  of 
heritable  succession.     It  is  said  that  the  issues,  which  were  general  as  to  Alexander  being  the 
heir,  and  as  to  Alexander  and  James  being  the  next  of  kin,  were  made  specific,  and  limited  to  a 
precise  proof  of  heirship  and  of  next  of  kin,  by  the  condescendence,  which  alleged  that  James 
Morgan,  the  father  of  the  claimants,  was  brother  german  of  Thomas  Morgan,  who  was  father  of 
John  Morgan,  the  deceased.     But  it  is  most  important  always  to  bear  in  mind  that  the  questioo 
to  be  tried  is  involved  in  the  issues,  and  in  these  alone,  and  that  you  are  not  at  liberty  to  go  aai 
of  them  for  the  purpose  either  of  limiting  the  inquiry,  or  of  defining  with  more  punctuality  the 
points  to  be  determined  by  the  jury.      This  was  strongly  put  by  my  noble  friend,   LORJ) 
Brougham,  in  the  case  of  Leys,  Afasson,  and  Co.  v.  Fauids,  in  5  W.  S.  403.     My  noble  and 
learned  friend  says— "This  issue,  as  framed,  becomes  the  order  of  the  Court,  and  being  sent 
down  to  be  tried  by  a  jury,  it  is  too  late — with  very  great  submission  I  speak  to  some  of  the 
learned  Judges  who  appear  ultimately  to  have  dealt  with  this  question — it  is  too  late  for  the  Court 
to  say,  and  it  is  past  all  doubt  too  late  for  the  counsel  to  contend,  that  your  Lordships,  or  that 
the  Court,  or  that  Lord  Gillies  and  the  jury  who  tried  the  cause,  had  anything  to  do  with  the 
condescendence  and  the  answers,  out  of  which,  in  point  of  fact  no  doubt,  but  accidentally  for  the 
piu'pose  of  this  argument,  the  issue  arose  that  was  so  framed.     Not  only  have  they  nothing  to 
do  with  them,  but  it  is  too  late  to  have  to  do  with  them,  and  they  have  no  business  to  ask  about 
them.     The  issue  precludes  them  from  saying  a  word  upon  what  appears  in  the  condescendence 
and  answers,  as  much  as  the  record  of  an  act,  after  the  bill  has  become  an  act,  precludes  any 
Court  of  law  dealing  with  an  act  from  looking  back  to  the  bill  out  of  which  that  act  arose,  or  by 
referring  to  the  speech  of  the  honourable  or  noble  person  who  may  have  introduced  it,  or  to  their 
conversation  with  ah  individual,  by  whichjit  might  be  made  to  appear,  if  you  could  get  at  it, 
(which  you  never  can,)  that  the  meaning  was  so  and  so,  when  the  only  question  is,  not  what  be 
meant,  but  what  the  law  intends  ;  in  another  sense  of  the  word,  what  the  law  fixes  as  the  legal 
meaning  of  the  words  which  the  legislature,  possibly  upon  his  instigation,  possibly  in  spite  of  his 
efforts,  may  have  thought  fit  to  use  in  framing  the  law  arising  out  of  his  bill  or  proposition.    This 
I  thinlc  of  great  importance,  to  be  attended  to  by  the  Court,  by  Judges,  and  practitioners.     You 
are  as  much  precluied  from  going  out  of  the  issue  framed  by  the  officer  and  adopted  by  the 
Court,  as  you  are  precluded  from  construing  an  act,  from  going  out  of  the  four  comers  of  the 
statutes  and  looking  into  the  bill,  or  dehors  of  the  bill,  to  gather  the  meaning." 

Adhering,  then,  to  the  issues  as  framed,  and  rejecting  the  suggested  explanatory  aid  of  the 
condescendence,  the  evidence  introduces  other  elements  than  the  mere  fact  of  James  not  being 
the  brother  of  Thomas,  to  disprove  the  case  of  the  claimants  ;  and  the  Court  cannot  draw  the 
consequence  which  it  has  done  from  the  finding,  "  That  the  case  of  the  pursuers  is  not  proven," 
that  they  have  failed  of  proof  on  each  of  the  issues.  The  amendment,  therefore,  is  not  warranted 
by  what  was  before  the  Court,  even  if  they  had  the  power  to  amend. 

It  only  remains  to  consider  what  your  Lordships  ought  to  do  under  the  circumstances.  It 
would  be  vain  to  remit  the  case  to  the  Court  of  Session  in  the  same  manner  as  before,  without 
any  specific  direction,  because  it  is  now  clearly  seen,  that  there  is  an  inherent  error  in  the 
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proceeding ;  that  the  verdict  is  substantially  defective  ;  and  that,  even  if  the  power  of  amend- 
ment existed  then,  there  are  no  means  of  ascertaining  with  certainty  what  the  jury  meant  to  say, 
nor  any  materials  by  which  the  verdict  can  with  propriety  ba  amended.  The  utmost  that  can 
be  done  for  the  parties  is  to  direct  a  new  trial,  on  which  this  unfortunate  miscarriage  has  taken 
place. 

I  should  have  entertained  no  doubt  of  the  power  of  the  House  to  adopt  this  course  if  it  had 

not  been  for  the  opinion  of  my  noble  and  learned  friend,  Lord  St.  Leonards,  when  this  case 

"was  before  your  Lordships  on  the  previous  occasion.     He  thought  that  for  this  House  to  order 

a  new  trial  would  be  contrary  to  the  provisions  of  the  Scotch  Judicature  acts  ;  but  there  seems 

to  me  to  be  a  short  answer  to  that  objection.     By  §  19  of  the  59ih  Geo.  ill.  cap.  42,  the  House 

of   Lords  may  direct  issues  to  be  tried.     Your  Lordships  might,  therefore,  have  directed  these 

very  issues.     May  you  not,  then,  order  a  new  trial  of  issues  already  framed,  which  you  might 

have  directed  to  be  tried  originally  ?    This  reduces  the  whole  question  to  one  merely  of  form. 

It  see;ns  to  me  that  there  is  no  other  mode  of  extricating  the  parties  from  the  embarrassment  in 

which  these  proceedings  are  involved ;  and  though  I  am  reluctant  to  increase  the  expense  which 

has  been  already  incurred  by  this  hitherto  unfruitful  litigation,  I  fear  that  it  is  the  only  course 

now  left  open,  and  therefore  I  must  recommend  that  the  interlocutor  be  reversed,  and  a  new 

trial  directed. 

Lord  Brougham. — My  Lords,  I  take  exactly  the  same  view  of  this  case  with  my  noble  and 
learned  friend.  I  will  not  trouble  your  Lordships  with  any  further  remarks  upon  it,  except  to 
say,  that  I  join  in  the  reluctance  which  my  noble  and  learned  friend  has  expressed  at  prolonging 
the  expense  of  this  litigation ;  but  it  is  inevitable.  We  cannot  help  it.  We  have  no  other  mode 
of  proceeding.  Although  there  might,  I  think,  be  some  doubt  as  to  the  competency  of  this  Court 
of  Appeal  to  direct  a  new  trial,  I  agree  with  my  noble  and  learned  friend,  that  the  difficulty  and 
difference  resolve  themselves  into  a  difficulty  and  difference  of  form  only.  Therefore  1  entirely 
concur  in  the  course  proposed  by  my  noble  and  learned  friend. 

Lord  Cran worth. — My  Lords,  I  have  little  or  nothing  to  add  to  the  exposition  which  my 

noble  and  learned  friend  on  the  woolsack  has  given  of  this  case.     I  will,  however,  just  revert  to 

what  took  place  when  the  matter  was  before  your  Lordships  on  the  former  occasion.     Your 

Lordships  will  recollect  that  the  first  intimation  of  opinion  of  your  Lordships  then  was,  that  the 

case  must  be  remitted  to  the  Court  of  Session  with  a  declaration,  that  there  should  be  a  new  trial. 

But  it  was  then  suggested  at  the  bar,  that  it  might  be  possible  to  avoid  the  necessity  of  a  new 

trial  by  getting  the  record  amended  according  to  what  had  been  decided  by  your  Lordships 

when  Lord  Truro  was  Lord  Chancellor,  namely,  that  there  was  a  power  to  amend  clerical  errors 

in  the  Court  of  Session  as  well  as  in  all  other  Courts.     After,  therefore,  your  Lordships  had 

expressed  your  opinion  that  the  case  must  go  back  to  be  retried,  that  question  was  shortly 

discussed  by  your  Lordships,  and  I  had  no  hesitation  in  yielding  to  that  suggestion  to  this  extent 

simply,  that  instead  of  saying,  that  there  should  be  a  new  trial,  the  cause  should  be  remitted  to 

the  Court  of  Session  ^ith  a  direction  that  they  should  do  what  justice  required  to  be  done, 

leaving  it  entirely  open  whether  it  was  possible  to  make  such  amendment.     1  have  not  before 

me  at  the  present  moment  the  report  of  what  then  took  place  ;  but  if  it  is  supposed,  that  it  was 

intended  to  intimate  an  opinion,  that  the  Court  could  in  any  respect  whatever  alter  the  verdict, 

certainly  what  was  then  said  was  quite  misunderstood.     The  error  which  had  occasioned  the 

appeal  was  this :     There  were  two  propositions  maintained  by  the  pursuers— first,  that  Alexander 

Morgan  is  heir  ;  and  secondly,  that  Alexander  and  James  are  next  of  kin.     Your  Lordships 

were  of  opinion,  and,  as  I  think,  not  only  upon  legal  but  upon  perfectly  logical  reasoning,  that 

the  verdict  was  an  unsatisfactory  one,  because,  when  the  jury  only  said  it  is  not  proven  that 

Alexander  is  heir,  and  that  Alexander  and  James  are  not  next  of  kin,  it  was  quite  consistent 

with  that  verdict  that  Alexander  was  heir,  but  that  Alexander  and  James  were  not  next  of  kin,  or 

the  correlative  proposition  ;  and  that  being  so,  it  was  impossible  to  say  what  the  jury  did  really 

intend  to  find.    But  supposing  the  notes  of  the  learned  Judge  who  tried  thq  case  had  proved  this, 

that  the  jury,  in  returning  their  verdict,  bad  said,  We  find,  first,  that  it  is  not  proven  that 

Alexander  is  heir  ;  and,  secondly,  that  it  is  not  proven  that  Alexander  and  James  are  next  of 

kin ;  and  that  the  clerk,  either  of  his  own  authority,  or  by  the  direction  of  the  Judge,  had  said, 

"  Then  enter  that  as  a  general  verdict,  not  proven,"  it  might  be  quite  reasonable  to  correct  that, 

because  the  jury  had  given  their  verdict  rightly,  and  the  correction  would  only  have  been  to  put 

into  correct  language  what  the  jury  had  really  found     Now  every  Court  has  an  inherent  power 

to  do  that.   It  is  only  natural  and  reasonable  to  suppose,  that  if  the  jury  returned  their  verdict 

right,  and  the  clerk  entered  it  incorrectly,  the  Court  would  have  the  power  to  correct  that  which 

had  been  erroneously  entered.    But  that  is  not  what  the  Court  of  Session  proceeded  to  do  in 

this  case.     They  have  proceeded  not  to  correct  the  entry  of  the  verdict,  as  my  noble  and 

learned  friend  has  put  it,  but  starting  from  the  proposition,  that  the  jury  found  the  verdict  in  the 

precise  terms  in  which  it  is  entered,  the  learned  judges  have  proceeded  to  consider  from  the 

notes  of  the  learned  Judge  who  tried  the  cause,  what  it  is  that  they  think  the  jury  n\ust  have 

meant.    Now  that  is  taking  upon  themselves  to  do  something  which  no  Court  can  possibly  have 
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the  power  to  do — ^at  least  no  Court  administering  justice  by  means  of  trial  by  jury,  for  it 
the  verdict  the  verdict  of  the  Court,  and  not  the  verdict  of  the  jury. 

I  consider,  therefore,  that  this  is  an  attempt  on  the  part  ot  the  Court,  originiting-  in  a 
laudable  desire,  on  their  part,  to  save  the  p:irties  the  expense  of  unnecessary  litigation,  but  stil 
an  attempt  to  do  that  whijh  was  altogether  ultra  vires. 

Further,  1  entirely  concur  with  my  noble  and  learned  friend,  that  even  if  it  were  not  lUtrs, 
vires f  it  does  not  put  the  case  in  one  particle  better  position  than  it  was  in  before;  because, 
suppose  the  jury  had  returned  the  verdict  in  the  very  words  in  which  it  is  now  entered,  it  would 
still  have  been  equally  open  to  the  charge  of  ambiguity,  for  they  "  say  upon  their  oath,  that  ther 
find  the  case  for-the  pursuers  is  not  proven,  and,  therefore,  that  upon  the  first  issue  they  find  s 
is  not  proven,  that  the  pursuer,  Alexander  Morgan,  is  nearest  and  lawful  heir  of  John  Morgan: 
and,  upon  the  second  issue,  that  they  find  it  is  not  proven  that  the  pursuer,  James  Mor^gan,  is, 
along  with  Alexander  Morgan,  next  of  kin  of  John  Morgan."  That  is,  it  is  given  as  a  logical 
corollary,  from  finding  that  the  whole  case  is  not  proven — that  each  and  every  part  of  it  is  not 
proven.  That  is  just  open  to  the  very  same  complaint  to  which  the  former  finding  was  opes. 
Therefore  I  do  not  think  it  would  have  helped  the  case,  even  if  we  had  not  come  to  the  conclusioe, 
that  what  the  Court  has  attempted  to  do  is  ultra  vires. 

As  to  the  other  point,  to  which  my  noble  and  learned  friend  has  referred,  I  confess,  that  I  haTt 
no  doubt,  upon  the  construction  of  the  act,  that  when  this  House  says,  that  there  ought  to  be  a 
new  trial,  it  is  in  the  power  of  the  House  to  direct  it  at  once.  I  do  not  even  think  it  necessarr 
to  recur  to  the  reasoning  of  my  noble  and  learned  friend  founded  upon  the  consideration,  ihi. 
we  might  have  directed  an  issue.  I  say  at  once,  that  this  being  an  appeal  to  this  House,  the 
House  is  to  do  justice,  which  can  only  bi  done  here  by  having  this  unfortunate  case  re-tried, 
unless,  indeed,  the  parties  have  some  grains  of  common  sense  remaining ;  and  now,  that  1  believe 
not  only  the  oyster,^  but  the  greatest  part  of  the  shells,  are  exhausted,  they  will  take  care  not  to 
put  themselves  to  any  further  expenses. 

Mr.  SoUcitor-General. — Before  your  Lordship  puts  the  question  as  to  costs,  your  Lordship  wil 
forgive  my  suggesting  that  the  appellants  would  be  entitled  to  the  costs  of  the  proceeding  wh^ 
they  took  in  the  Court  below,  and  which  your  Lordships  now  have  held  to  be  right,  to  apply  the 
judgment  of  your  Lordships  upon  the  former  occasion.  The  Court  below  refused  so  to  apply  it, 
but  your  Lordships  have  now  held  that  to  be  the  proper  mode  of  applying  that  judgment. 

Mr.  Anderson. — We  ought  to  get  the  costs  below.  The  Court  below  ought  to  have  given  tte 
costs  against  the  respondents. 

Lord  Advocate. — Your  Lordships  will  bear  in  mind  that  no  costs  were  given  of  this  proccediag 
to  either  party  in  the  Court  below.  They  were  allowed  to  abide  the  issue  of  the  cause,  and  1 
apprehend  they  still  ought  to  be  allowed  to  abide  the  issue  of  the  cause. 

Lord  Brougham. — We  say  nothing  about  co?ts. 

The  order  of  the  House  was  as  follows : — "  Ordered  and  adjudged,  that  the  said  interlocutors 
complained  of  in  the  said  appeal  be,  and  the  same  are  htxthy  reversed :  And  it  is  furthei  ordered 
and  adjudged,  that  the  cause  be,  and  is  hereby  remitted  back  to  the  Court  of  Session  in  Scotland, 
with  instructions  to  that  Court  to  give  the  necessary  directions  for  a  new  trial  of  the  issues  for 
the  appellants  in  the  pleadings  mentioned." 

John  Shand,  W.S.,  Appellant^  A^ent.—Wthsier  and  Renny,  W.S.,  and  Adam  and  Kirk, 
W.S.,  /Respondents'  Agents. 
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The  Bargaddie  or  Bartonshill  Coal  Company  (Robert  Paterson,  J.  B. 
Neilson,  &c.),  Appellants,  v.  ROBERT  Wark,  Respondent. 

Proof — Evidence,  Parole— Lease  of  Coal— Confidentiality— Varying  Written  Lease  by  Parole— 
Rei  interventus — A  proprietor  who  had,  by  a  written  contract  0/ lease,  let  the  coal  under  kis  iands 
to  lessees,  who,  in  terms  thereof,  were  restricted  from  working  ivithin  15  feet  of  the  dauneiaries, 
on  the  allegation  that  this  stipulation  had  been  violated,  brought  an  action  to  have  the  lessees 
compelled  to  erect  a  barrier  or  wall  of  equal  thickness.  The  lessees,  who  were  also  ten  ants  ef 
the  coal  in  the  adjoining  land,  averred,  that  the  lessor  had  consented  to  allow  them  to  work 

*  His  Lordship  no  doubt  here  alludes  to  the  result  of  the  appeal,  Magistrates  of  Dundee^* 
Morris,  3  Macq.  Ap.  134;  30  Sc.  Jur.  528  ;  ante,  p.  747. 
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through  to  the  adjacent  coal^  and  they  specified  on  the  record  various  matters  which,  they  main- 
tainedy  formed  evidence  of  consent  and  acquiescence,  which  was  denied  by  the  lessor,  who, 
hoTvei/er,  admitted  knowledf^e  of  what  had  ocairred.  Prior  to  bringing  the  action,  the  lessor 
had  obtained  a  report  and  a  plan  of  the  workings  from  a  mining  engineer,  with  a  view  to  his 
in/or^nation  and  to  the  bringing  of  the  action. 

H£L.D  (affirming  judgment),  That  the  report  and  plan  were  confidential,  and.that  the  lessees  were 
not  entitled  to  recover  them  under  a  diligence. 

Held  further  (reversing  judgment),  That  it  was  competent  to  prove  by  parole,  against  the 
pro'visions  of  the  written  lease,  that  the  lessors  had  consented  to  abandon  the  restriction  as  to 
the  ^working,  and  that  the  lessees  were  entitled  to  a  proof  of  their  averments  cts  to  consent  to 
abandon^  or  to  establish  acquiescence.^ 

A  contract  of  lease  was  entered  into  between  the  pursuer,  who  is  proprietor  of  the  estate  of 
Bargaddie,  on  the  one  part,  and  William  M*Creath  and  others,  carrying  on  business  under  the 
firm  of  the  Bargaddie  Coal  Company,  on  the  other  part,  whereby  the  pursuer  let  to  the  n  the 
whole  seams  of  coal  which  might  be  found  on  the  lands  of  Bargaddie,  for  the  period  of  25  years 
from  and  after  Whitsunday  1839,  and  the  lessees  becoming  bound  to  pav  to  the  pursuer  the  sum 
of  £,$00  sterling  of  fixed  yearly  rent,  or,  in  his  option,  a  lordship  of  5^.  per  cart  of  the  gross 
output  of  coals,  such  cart  weighing  13  cwt.,  and  the  coals  being  riddled  through  a  riddle  or  screen 
of  the  customary  size. 

It  was  declared  by  the  lease,  that  the  said  lessees  should  "be  restricted  from  working  the  same 

(said  coal)  within  the  space  of  fifteen  feet  from  the  boundaries  of  the  said  lands  (the  coal  of 

\    "which  is  now  let)  with  the  neighbouring  proprietors.*'    And  that  they  should  pay  surface  damage, 

.     and  they  were  bound  to  work  the  coal  regularly  and  systematically  by  long  wall  workings,  or  any 

\    other  approved  mode,  so  as  to  take  the  whole  out  whenever  practicable,  and  to  go  down  and  work 

out,  regularly  and  progressively,  the  lower  seams  equally  with  the  uppermost,  (the  lowest  seam  of 

,     coal  being  agreed  on  and  declared  to  be  the  splint  coal,)  always  keeping  eaual,  or  nearly  equal, 

surface,  unless  when,  on  reference  to  two  skilled  persons,  this  should  be  found  to  be  impracticable. 

'         The  pursuer  averred  in  this  action  that  the  defenders  had  by  themselves,  or  those  for  whom 

they  were  responsible,  violated  the  conditions  of  the  lease  in  the  following  ways : — (i)  That  they 

,     bad,  in  several  parts  of  the  coalfield,  worked  out  and  removed  the  space  of  1 5  feet  of  coal, 

which  they  were  taken  bound  to  leave  as  a  barrier  between  Bargaddie  coalfield  and  the  coalfields 

of  the  neighbouring  properties ;  and  that  they  had  done  so  in  several  parts  of  the  coalfield  next 

the  Bredisholm  coalfield,  which  was  possessed  by  the  lessees,  or  by  some  of  them,  as  tenants ; 

and  also  in  a  part  or  parts  of  the  Bargaddie  field  next  to  the  lands  of  Drumpellier,  the  coal  in 

'      which  last  field  is  not  let  to  them.     (2)  That  they  had  used  the  openings  in  the  barrier  of  15  feet 

(which  they  were  taken  bound  to  leave  untouched)  for  the  purpose  of  removing  the  coal  worked 

in  the  Bargaddie  pit,  belonging  to  the  pursuer,  to  the  Bredisholm  pit,  belonging  to  another 

'      proprietor,  and  that  they  had  thereby  prevented  the  pursuer  from  checking  the  output  of  coal  from 

his  field  of  Bargaddie.     And  (3)  That  they  had  used  the  openings  in  the  barrier  of  15  feet  for 

the  purpose  of  conveying  water  by  artificial  means  from  the  Bredisholm  pits  to  the  Bargaddie 

field,  in  order  to  the  removal  of  the  water  through  the  Bargaddie  pits.    These  openings  had  caused 

a  large  increase  to  the  natural  drainage  of  water  from  the  Bredisholm  to  the  Bargaddie  pit, 

I      which  had  the  effect  of  impeding  the  proper  working  of  the  pursuer's  coal  mine,  or,  at  all  events, 

might  have  that  effect  at  the  end  of  the  lease. 

In  these  circumstances,  the  pursuer  brought  this  action  against  the  lessees,  in  which  he  sought 
to  have  them  ordained,  at  the  sight  of  some  person  or  persons  to  be  appointed  by  our  said  Lords, 
to  restore  or  erect  a  barrier  or  wall  of  equal  thickness  and  strength,  wherever  the  said  1 5  feet  of 
coal,  or  any  part  thereof,  had  been  removed,  or  to  make  payment  to  the  pursuer  of  such  sum  as 
may  be  necessary  to  restore  or  erect  said  barrier  or  barriers ;  and  that  they  should  be  interdicted 
and  prohibited  from  removing  any  part  of  the  said  barrier  of  15  feet,  in  so  far  as  the  same  at 
present  exists :  Further,  that  it  should  be  found  that  the  defenders  had  no  title  to  take  coal  from 
the  Bargaddie  coalfield  by  the  Bredisholm  field  or  pits,  or  in  any  other  way  than  by  the  Bargaddie 
coalpit ;  and  that  they  were  not  entitled  to  use  the  Bargaddie  coalfield  or  pit  for  the  purpose  of 
removing  water  from  the  Bredisholm  field  or  pits,  or  to  convey  the  said  water  into,  or  through,  or 
along  the  Bargaddie  field  or  pit ;  and  that  they  should  be  prohibited  and  interdicted  from  carrying 
on  their  operations  in  future,  in  any  manner  in  opposition  to,  or  contravention  of,  the  above 
conclusion :  That  they  should  further  be  decerned  to  concur  with  the  pursuer  in  the  nomination 
or  appointment  of  proper  persons  for  the  purpose  of  ascertaining  the  amount  of  surface  damage 
'  dus  to  the  pursuer ;  or,  failing  their  doing  so,  should  remit  to  persons  to  be  named  by  the  Court 
to  ascertain  the  amount  of  the  surface  damage. 
The  defenders  alleged   that  they  could  not  work  the   Bargaddie  coal  without  making  a 

*  See  previous  reports  18  D.  526, 172*,  27  Sc.  Jur.  224;  28  Sc.  Jur.  319.        S.  C.  3  Macq.  Ap. 
'        467;  31  Sc.  Jur.  323. 
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communication  between  the  Bargaddie  workings  and  the  adjoining  Bredisholm  workings,  and 
the  pursuer  consented  to  this  being  done. 

Atter  t*ie  record  was  closed,  a  diligence  had  been  granted  to  the  defenders  to  recover,  im/^t 
alia^  all  "  plans,  sections,  and  drawings  of  the  defenders'  workings  of  the  Bargaddie  CoallieLd, 
made  from  time  to  time."  Mr.  Landale,  mining  engineer,  having  been  examined  as  a  haver  under 
this  diligence,  stated,  that  he  had  draft  reports  and  correspondence,  which  apparently  fell  under 
this  head  of  the  specification.  The  pursuer  objected  to  their  production^  on  the  ground  ol  confi- 
dentiality, as  having  been  written  and  prepared  in  terms  of  special  instructions,  with  immediate 
reference  to  the  present  action.  Some  other  documents  in  the  possession  of  other  witnesses  were 
also  objected  to  on  the  same  ground. 

The  Second  Division  sustained  the  objections  to  the  production  of  Landale's  report ;  refused 
to  allow  proof  of  pursuers'  alleged  consent  to  waive  the  restriction  in  the  lease  as  to  leaving  15 
feet  thickness  at  the  boundary,  and  authorized  the  pursuer  to  restore  the  barrier. 

The  defenders  appealed,  maintaining  in  their  printed  case^  that  the  judgments  of  the  Court  d 
Session  should  be  reversed : — "  Because  the  verbal  consent  of  a  landlord  to  the  abandonment 
and  withdrawal  or  modification  of  the  stipulations  of  a  written,  lease,  subsequently  acted  on  by 
both  landlord  and  tenant  for  a  series  of  years,  was  binding  on  the  landlord,  and  he  could  not 
afterwards  insist  on  the  stipulations  so  abandoned  or  modified.     The  acquiescence  of  a  landlord 
in  any  such  abandonment  or  modification  of  the  stipulations  of  a  lease  would  in  like  manner  be 
binding,  even  if  he  had  given  no  previous  consent.    It  was  sufficiently  alleged  that  the  respondeat 
had  consented  to  and  acquiesced  in,  the  course  of  proceeding  adopted  by  the  appellants  in  woii- 
ing  the  mines  comprised  m  the  lease ;  and  (with  full  knowledge  of  the  extent  to  which  such  course 
of  proceeding  was  a  departure  from  the  lease)  had  accepted,  for  a  series  of  years,  considerable 
advantages  resulting  to  himself  therefrom,  and  allowed  the  appellants  to  incur  considerable 
outlay  exclusively  in  reference  to  the  altered  course  of  working  so  consented  to  and  acquiesced 
in  by  him.     "  Looking  at  the  express  provisions  of  the  lease,  and  the  conduct  of  the  respondent, 
lie  was,  in  any  event,  not  entitled  to  relief  in  the  way  of  interdict.     "  The  restoration  of  a  banier 
equal  in  strength  and  thickness  to  that  which  had  been  broken,  was  averred  on  record  by  the 
appellants  to  be  impracticable;  and  such  relief,  if  any,  as  the  respondent  might  be  en  tided  to^ 
ought  not,  upon  the  facts  averred,  to  have  been  given  either  by  decreeing  the  appellants  to 
restore  the  same,  or  by  authorizing  the  respondent  to  do  so  at  the  expense  of  the  appellants. 
^'  Because  the  allegations  recorded  by  the  appellants  in  the  Court  below  were  relevant  and 
sufficient  in  law  to  entitle  them  to  a  proof  thereof  in  defence  against  the  conclusions  of  the 
respondent's  action,  founded  on  alleged  violation  of  the  lease."    Dickson  on  Evidence,  p.  429^  § 
829 ;  Kincaid  v.  Stirling,  M.  8404 ;  Bell's  Principles,  §  26  and  §§  94s,  946 ;  Aytoun  v.  MelxfilU^  M. 
App.  voce  Property,  No.  6;  More's  Notes  to  Stair,  p.  Ixix. ;  Hunter  on  Leases,  vol.  i.  pp.  352, 
354;  Macfarlane  on  Issues,  p.  230. 

In  this  case  the  respondents  maintained  no  additional  pleas,  and  merely  referred  to  the 
following  authorities  against  the  compecency  of  parole  evidence  to  control  or  alter  the  provisions 
of  the  lease — Dickson  on  Evidence,  p.  98. 

Rolt  Q.C.,  R.  Palmer  Q.C.,  and  Anderson  Q.C.,  for  the  appellants. — We  allege  a  parole 
consent  on  the  part  of  the  landlord  to  forego  one  of  the  stipulations  of  the  written  lease,  and  that 
we  acted  on  the  faith  of  that  consent  with  his  knowledge  and  acquiescence.     That  is  a  sufficient 
defence  to  any  action  brought  by  the  landlord  on  that  stipulation  in  the  written  lease,  and  all  we 
ask  is  to  be  allowed  to  prove  the  facts  we  allege.     It  is  well  settled,  that  rei  interventusy  follow* 
ing  on  a  verbal  contract,  will  be  a  bar  to  the  party  resiling  from  that  contract,  though,  if  the 
verbal  contract  had  not  been  acted  on,  it  would  have  been  bad  if  inconsistent  with  writing- 
Bell's  Prin.  §  26 ;  Hunter's  L.  &  T.  362  \  Kincaid  v.  Stirling,  M.  8404  ;  Ayton  v.  MclviiUy  M. 
App.  Property,  No.  6.     Moreover,  acquiescence  of  itself  will  often  amount  to  an   implied 
contract,  or,  at  least,  will  be  good  evidence  to  go  to  a  jury  from  which  to  infer  a  prior  consent — 
Bell's  Prin.  §  945  ;  More's  Stair,  Notes,  69  ;  Barr  v.  Stirling,  6-»^.,  Railway  Co,,  17  D.  582 
These  propositions  are  good  sense,  and  hold  good  also  in  English  law.     Lord  Cottcnham  defines 
acquiescence  to  be,  where  A  stands  by  and  sees  B  dealing  with  A' s  property  in  a  manner  incon- 
sistent with  A's  rights,  and  makes  no  objection  while  the  act  is  in  progress — Duke  of  Leeds  v. 
Amherst,  2  Phill.  123  ;  Dann  v.  Spurrier,  7  Ves.  231  ;  Jackson  v.  Cator,  5  Ves.  688.     So  where 
a  written  license  of  the  landlord  was  necessary  by  the  lease,  but  the  landlord  only  gave  a  verbal 
license  with  a  fraudulent  intent,  the  Court  relieved — Richardson  v.  Evans,  3  Mad.  218.     In  like 
manner,  the  Court  will  refuse  relief  simply  because  the  party  applying  acquiesced  in  the  alleged 
wrong — Rochdale  Canal  Co,  v.  King,  2  Sim.  N.S.  78;  16  Beav.  632. 

As  to  the  production  of  the  reports  of  the  engineer  and  letters  in  reference  thereto,  these  were 
not  privileged  on  the  ground  of  confidentiality.  In  Goodall  v.  Little,  i  Sim.  N.S.  158,  it  was 
held  that  letters,  merely  written  by  one  party  to  another,  or  by  a  stranger  to  one  of  the  parties, 
though  with  the  view  of  being  communicated  to  the  party's  solicitor,  were  not  privileged.  And 
that  decision  was  approved  of,  in  Glyn  v.  Caulfield,  3  Mac.  &  G.  463 ;  and  it  was  stated  that 
the  doctrine  was  not  to  be  extended. 
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SoL-Gen,  (Cairns),  and  Sir  R,  Bethell  Q.C.,  for  the  respondent. — There  is  no  doubt  the  law  is, 
as  laid  down  on  the  opposite  side — Ersk.  3,  2,  2.  But  on  examining  the  pleadings,  it  will  be 
found,  there  is  no  distinct  allegation  of  consent  or  of  acquiescence.  As  to  the  consent,  what  is 
alleged  was  merely  limited  to  a  special  act ;  the  landlord  granted  a  limited  privilege  for  a  short 
time,  and  the  tenants  used  the  privilege  for  a  different  purpose  and  for  a  long  time.  Then  as  to 
the  acquiescence,  it  is  merely  alleged  that  the  landlord  might  have  seen  the  workings  going  on 
in  the  pit,  &c. ;  but  it  is  not  distinctly  alleged  that  he  did  see  them.  The  statements  on  that 
head  are  loose  and  crafty.  There  being  no  distinct  allegations,  therefore,  the  ordinary  rule 
comes  into  play,  that  a  contract  in  writing  is  not  to  be  varied  by  a  parole  agreement  inconsistent 
with  it — Gibb  v.  Winnings  7  S.  677  ;  Scott  v.  Cairns^  9  S.  246  ;  Law  v.  Gibsone^  13  S.  396. 

As  to  the  production  of  documents,  the  Court  rightly  held  these  to  be  privileged.     In  Reid  v. 
LanglotSy   i  Mac.  &  G.  627,  it  was  held,  that  communications,  passing  between  a  defendant 
and  persons  employed  to  collect  information  to  be  communicated  to  the  defendant's  solicitor, 
were  privileged.     So  it  was  in  Steel  v.  Stewart,  i  Phill.  471. 
Kali  replied. 

Lord  Chancellor  Chelmsford. — My  Lords,  this  was  an  appeal  against  several  interlo- 
cutors of  the  Lord  Ordinary  and  of  the  Second  Division  of  the  Court  of  Session.  The  case 
arises  upon  a  lease  dated  the  25th  of  December  1839,  made  by  the  respondent  to  the  appellants, 
who  were  carrying  on  business  under  the  firm  of  the  Bargaddie  Coal  Company,  of  **  the  whole 
seams  of  coal  which  might  be  found  on  the  lands  of  Bargaddie  for  a  period  of  25  years,''  at  a 
certain  fixed  rent  or  lordship  at  the  option  of  the  lessor.  And  in  the  lease  there  was  a  stipulation 
that  the  lessees  should  "  be  restricted  from  working  the  coal  within  the  space  of  15  feet  from  the 
boundaries  of  the  said  lands  (the  coal  of  which  is  now  let)  with  the  neighbouring  proprietors.'' 

The  conclusion  of  the  summons  was  in  these  terms, — that  it  be  found  and  declared  "  that  the 
defenders  have  violated  the  express  prohibitions  of  the  lease,  in  so  far  as  they  have  removed 
from  a  part  of  the  said  coalfield  the  barrier  of  1 5  feet  of  coal  which  the  defenders  obliged  them- 
selves to  leave  unworked  along  the  whole  boundaries  of  the  said  coalfield ;  and  that  it  ought  to 
be  decerned  and  ordained  that  the  defenders  should  restore  or  erect  a  barrier  or  wall  of  equal 
thickness  and  strength  wherever  the  said  1 5  feet  of  coal,  or  any  part  thereof,  have  been  removed, 
or  to  make  payment  to  the  pursuer  of  such  sum  as  may  be  necessary  to  restore  or  erect  said 
barrier  or  barriers ;  and  the  defenders  ought  and  should  be  interdicted  and  prohibited  from 
removing  any  part  of  the  said  barrier  of  15  feet,  in  so  far  as  the  same  at  present  exists  ; "  and 
that  it  should  be  found  and  declared  "that  the  defenders  are  not  entitled  to  take  coal  from  the 
Bargaddie  coalfield  by  the  Bredisholm  field  or  pits,  or  in  any  other  way  than  by  the  Bargaddie 
coalpits,  and  that  the  defenders  are  not  entitled  to  use  the  Bargaddie  coalfield  or  pits  for  the 
purpose  of  removing  water  from  the  Bredisholm  field  or  pits,  or  to  convey  the  said  water  into  or 
through  or  along  the  Bargaddie  field  or  pits  :    And  they  ought  and  should  be  prohibited  and 
interdicted  from  carrying  on  their  operations  in   future  in  any  manner  in   opposition  to,  or 
contravention  of,  the  above  conclusion.'' 

After  a  condescendence  and  answer  by  the  respective  parties,  the  appellants  gave  in  a  state  of 

facts  which  constituted  the  defence.     By  the  sixth  statement  they  say — "The  said  lands  of 

Bargaddie,  belonging  to  the  pursuer,  and  containing  the  coal  let  to  the  lessees  by  the  said  lease, 

march  in  an  irregular  or  zigzag  manner  with  the  adjoining  lands  of  Bredisholm,  also  containing 

coal,  and  belonging  to  a  different  proprietor.     Portions  of  Bargaddie  are  also  surrounded,  or 

nearly,  by  portions  of  Bredisholm.     In  April  1843  ^^^  defenders  acquired  right  to  a  subtack  of 

the  coal  and  other  minerals  in  a  part  of  Bredisholm  estate,  called  Bartonshill,  at  a  fixed  rent 

without  lordship.'*     They  go  on  to  say — "  It  was  found  that  the  coal  workings  within  the 

pursuer's  land  of  Bargaddie  were  obstructed  by  what  are  called  upthrow  dykes,  and  that  the 

Bargaddie  coal  could  not  be  worked  in  a  satisfactory  manner  without  making  communications 

between  the  workings  in  the  adjoining  lands  of  Bredisholm  and  the  workings  of  Bargaddie.     In 

consequence,  the  lessees  requested  the  pursuer  to  allow  them  to  make  such  communications  as 

were  necessary,  and  to  that  effect  to  waive  the  restriction  in  the  lease  against  the  tenants  working 

within  the  space  of  15  feet  from  the  boundaries  of  the  pursuer's  lands  with  the  neighbouring 

proprietors.     To  this  the  pursuer  consented,  after  making  himself  acquainted  with  the  plans 

of  the  underground  workings,  and  fully  informing  himself  on  the  subject."    Then  they  go  on  to 

state  that,  "after  obtaining  the  pursuer's  consent,  the  lessees  made  communications  betwixt  the 

underground  workings  in  Bargaddie  and  those  in  the  Bartonshill  part  of  Bredisholm,  by  working 

through  the  coal  at  a  part  of  the  boundary  betwixt  the  properties."      Then  they  say — '*  And  of 

all  the  lessees'  operations  the  pursuer  was  fully  aware.     He  is,  and  then  was,  personally  resident 

in  the  mansion  house  at  Bargaddie,  in  the  immediate  neighbourhood  of  the  coal  workings,  and 

has  always  had  axess  by  himself,  and  the  engineers  or  surveyors  employed  by  him,  to  inspect 

the  workings  and  become  fully  acquainted  with  the  lessees'  operations.      The  operations 

connected  with  the  communications  betwixt  the  workings  of  Bartonshill  and  Bargaddie  were 

conducted  with  perfect  openness,  and  without  any  attempt  at  concealment.    The  pursuer  was 

aware  of  them,  inter  alia,  by  reports,  drawings,  and  information  furnished  to  him  by  surveyors 
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and  others  at  different  times  during  the  currency  of  the  lease  ;  and  he  acquiesced  in  them  withoa 
complaint  or  objection.  Further,  and  in  the  full  knowledge  of  the  lessees  operations,  the  porsner 
received  lordship  on  the  Bargaddie  coal  wrought  out  in  passing  through  the  15  feet  next  to 
the  part  of  Bredisholm  called  Bartonshill.  He  also  received  lordship  on  a  lai^e  quantity  d 
Bartonshill  coal,  which  was  taken  through  the  said  communications  with  Bargaddie,  and  pat 
out  at  the  pit  mouth  on  his  land  of  Bargaddie.  He  did  so  in  the  full  knowledge  of  the  said 
communications  and  the  lessees'  operations,  to  which  he  assented.*' 

The  case  was  brought  before  the  Second  Division  of  the  Court  of  Session  by  a  reclaiming  note 
against  an  interlocutor  of  the  Lord  Ordinary,  upon  two  pleas  in  law  for  the  defenders,  which  ii  is 
unnecessary  for  me  to  state.    The  Second  Division  of  the  Court  of  Session,  by  an  interlocutor, 
allowed  the  defenders  to  give  in  a  minute  to  that  Division  of  the  Court,  "  in  reference  to  the 
averments  in  article  7th  of  their  statement  of  facts,  setting  forth  specially  the  date  and  form  ai 
the  alleged  request  made  by  them  to  the  pursuer,  to  allow  them  to  make  the  communications 
referred  to  as  previously  allowed  by  the  Lord  Ordinary."     Upon  this  an  amendment  ivas  gives 
in  for  the  defenders  in  these  terms : — **  The  request  mentioned  in  the  seventh  article  of  the 
defenders'  statement  of  facts  was  made  to  the  pursuer  verbally  by  Robert  Paterson,  one  of  the 
partners  of  the  defenders'  firm,  and  Mr.  James  Wingate,then  the  defenders'  manager,  at  a  mcet- 
mg  with  the  pursuer  at  Bargaddie,  in  or  about  July  1845.    The  request  was  to  the  effect,  that  the 
pursuer  should  waive  the  restriction  in  the  lease  against  the  tacksmen  working  the  coal  within 
the  space  of  1 5  feet  from  the  boundaries  with  neighbouring  proprietors,  and  allow  the  defenders 
to  work  through  the  said  15  feet  at  such  places  as  they  might  consider  proper.'*     Then  the 
defenders  say — "  From  what  passed  in  conversation  betwixt  the  parties,  as  well  as  from  the  pur- 
suer's previous  knowledge,  he  was  fully  aware  of  the  defenders  being  tenants  of  the  nei^hbourii^ 
coal,  and  of  the  state  of  the  coal  workings,  when  he  consented  and  agreed  to  waive  the  restnc- 
tion  as  above  mentioned.     In  or  immediately  after  the  said  month  of  July  1845,  ^^^  defenders, 
in  reliance  on  the  said  consent  and  agreement,  commenced,  and  thereafter,  in  the  course  of  the 
said  year  and  following  years,  carried  on  the  coal  workings  and  output,  and  other  operations 
which  are  mentioned  in  articles  8th,  9th,  loth,  nth,  and  12th  of  their  statement  of  facts.     The 
pursuer  also  acted  in  the  manner  therein  mentioned.     Of  the  defenders'  operations,  as  ther 
proceeded,  the  pursuer  was  fully  aware,  in  the  years  1845,  1S46,  1847,  ^^^  subsequently  ;  and  in 
the  full  knowledge  of  them,  he  acquiesced  in  the  defenders'  operations,  without  complaint  or 
objection."    And  the  appellants  pleaded  additional  pleas  in  law. 

The  Court  pronounced  the  following  interlocutors.  They  find  "that  it  is  incompetent  to  prove 
a  verbal  communing  by  which  consent  by  a  landlord  to  abandon  and  withdraw  an  impiortant 
stipulation  in  a  written  lease  is  proposed  to  be  established,  and  that  the  offer  of  proof  is  incom- 
petent by  the  law  of  Scotland  :  Further,  find  that  on  the  record  no  facts  are  averred  sufficient 
m  law  to  establish  against  the  landlord  his  acquiescence  in  or  adoption  of  the  mode  of  V(,rkiiig 
through  the  barrier  of  coal  excepted  from  the  lease  as  a  legal  act  of  the  tenants  sanctioned  by  the 
landlord,  and  repel  the  pleas  in  law  founded  on  these  two  alleged  grounds  of  defence."  In  their 
second  interlocutor,  which  is  the  sixth  appealed  from,  they  "  find,  in  regard  to  the  conclusions 
for  restoring  or  erecting  a  barrier  equal  in  strength  and  thickness  to  that  which  has  been  broken, 
that  the  defenders  prefer  that  decree  should  issue  authorizing  the  pursuer  to  restore  the  same  at 
their  expense,  so  far  as  the  expense  of  the  works  shall  be  ascertained,  and  found  to  be  necessary 
and  proper :  Therefore,  authorize  the  pursuer  to  erect  and  restore  the  said  barrier  at  the 
expense  of  the  defenders  as  above,»and  direct  the  pursuer  to  furnish  to  the  defenders,  if  required 
by  them,  the  plan  and  specification  of  the  work  they  propose  to  carry  through  for  the  above 
purpose,  and  interdict  and  prohibit  the  defenders  from  in  any  way  removing  any  part  of  the 
said  barrier  which  at  present  remains  :  Further,  declare,  decern,  prohibit,  and  interdict,  as 
craved  in  the  second  conclusion  of  the  summons." 

My  Lords,  it  is  upon  these  last  two  interlocutors  that  the  principal  question  arises  before  your 
Lordships.  By  the  law  of  Scotland  a  written  agreement  cannot  be  varied  or  waived  by  words 
only,  and  if  the  permitted  waiver  or  variation  rests  entirely  on  parole,  there  remains  a  /ocus 
pcsnitentia  to  the  person  who  has  consented  to  the  variation  or  waiver.  It  cannot  be  enforced 
against  him.  But  if,  after  a  parole  agreement  has  been  made,  there  is  what  the  law  calls  rei 
inierventus;  that  is,  if  there  are  acts  and  circumstances  following  upon  the  agreement  in  per- 
formance of  it,  then  it  is  no  longer  revocable.     It  is  as  valid  as  if  it  had  been  made  in  writing. 

My  Lords,  this  is  clearly  stated  in  a  passage  cited  from  Bell's  Principles,  §  26,  ^* RH 
interventus^^  he  says,  "raises  a  personal  exception  which  excludes  the  plea  of  locus pcenitenHa. 
It  is  inferred  from  any  proceedings  not  unimportant  on  the  part  of  the  obligee,  known  to  and 
permitted  by  the  obligor  to  take  place  on  the  faith  of  an  imperfect  contract  as  if  it  were  perfect, 
provided  they  are  unequivocally  referable  to  the  agreement,  and  productive  of  alteration  of 
circumstances,  loss,  or  inconvenience,  though  not  irretrievable."  And  the  case  of  the  appellants 
is  put  entirely  upon  this  ground.  They  say,  "  We  request  you,  the  lessor,  to  give  us  permission 
to  make  communication  between  the  Bargaddie  coal  pits  and  the  adjoining  coal  pit  of  Bredisholm, 
to  waive  the  restriction  under  the  lease  of  working  within  the  distance  of  fifteen  feet  from  the 
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neigbbouring  coalfields.  You  consented  to  that.  That  request  is  stated,  with  the  date  and  the 
circumstances.  And  upon  that  consent  we  proceeded  to  work  with  your  full  knowledge  and 
acquiescence.  And  during  our  operations  in  the  year  1845,  1346,  and  1847,  you,  being  fully 
aware  of  them,  acquiesced  without  complaint  or  objection.** 

My  Lords,  observations  have  been  made  with  regard  to  the  nature  of  these  statements.  It  was 
urged  tbat  they  were  not  sufficiently  explicit.  I  apprehend  that  these  statements  are  not  to  be 
viewed  with  the  technical  strictness  and  accuracy  of  pleadings. 

There  can  be  no  doubt  whatever,  that  what  is  meant  to  be  alleged  by  the  defenders  is  suffi- 
ciently alleged  to  enable  the  Court  to  know  what  are  the  facts  and  circumstances  which  are 
intended  to  be  established,  and  that  the  case  which  was  proposed  to  be  made  by  the  appellants 
was  an  entire  case,  consisting  of  previous  consent,  and  subsequent  acquiescence. 

The  Court  of  Session  dealt  with  this  case  in  a  manner  which  I  must  say,  to  my  mind,  is  not 
satisfactory.     They  divided  the  case  into  two  parts,  first,  consent,  and  afterwards  acquiescence. 
And  upon  the  subject  of  the  consent,  the  Lord  Justice  Clerk  stated  his  opinion  thus  :  *'  They  say 
tbai  the  request  was  verbally  agreed  to.     Now,  I  hold  it  to  be  perfectly  incompetent  to  prove 
such  a  relaxation  or  departure  from  an  important  part  of  a  written  lease  by  parole  evidence.     It 
is  in  vain  to  say,  we  will  prove  such  a  request  was  made,  and  that  the  subsequent  operations  tend 
to  shew,  that  they  were  acting  upon  an  agreement.     That  is  reasoning  in  a  circle.     The  first 
thing  to  be  established  is,  that  there  was  such  an  agreement  as  that  averred.     Therefore,  any 
operation  which  takes  place  after  that  date  never  can  be  of  the  smallest  value  in  proving  the 
existence  of  that  agreement."    And  he  says  further,  "Therefore  the  averment  in  the  leading 
parts  of  the  defenders'  statement  cannot  be  admitted  to  proof,  it  being  stated  distinctly,  that  these 
\    were  parole  statements,  which  are  only  to  be  proved  by  parole  evidence." 
I  Having  thus  dismissed  the  parole  agreement  entirely  from  the  case,  the  Court  then  proceeded 

!     to  consider  the  allegation  of  acquiescence,  not  as  following  upon  a  parole  agreement,  but  as 
(     something  substantial  and  independent,  and  to  be  determined  entirely  upon  the  circumstances 
I     connected  with  it.    And,  with  regard  to  that,  the  Lord  Justice  Clerk  says, — "We  must  lay  aside 
everything  as  to  the  agreement,  and  confine  ourselves  to  the  single  question  whether  the  pur- 
suer lost  his  right  to  enforce  the  obligations  in  the  lease,  and  the  right  to  prevent  the  barrier  of 
1 5  feet  being  removed,  by  acquiescence  in  the  acting  of  the  defenders.**    "  Here  we  have  no 
>     averment,  even  of  acquiescence  at  the  time  when  the  operations  were  carried  on,  but  only  of 
knowledge  afterwards,  which  is  not  enough  to  take  away  an  heritable  right,  or  restrain  a  land- 
lord in  the  exercise  of  such  a  right."     And  the  other  Judges  held  that  there  were  no  averments 
on  the  record  amounting  to  acquiescence. 

My  Lords,  this  appears  to  me  not  to  be  the  proper  way  of  dealing  with  the  appellants*  case. 
I  The  appellants'  case,  as  I  have  said,  is  one  which  is  entire, — ^which  depends,  first  of  all,  upon  a 
,  parole  agreement,  followed  out  by  a  proof  of  acquiescence.  And  that  acquiescence  will  be  suffi- 
cient to  give  validity  and  force  to  a  parole  agreement  appears  clearly  from  another  passage  in 
Bell's  Principles, to  which  I  must  also  direct  your  Lordships'  attention.  In  section  946  he  says — 
•*  The  principle  seems  to  be,  that  mere  acquiesence  may,  as  ret  interventus^  make  an  agreement 
to  grant  a  servitude  or  to  transfer  property  binding,  or  may  bar  one  from  challenging  a  judicial 
sentence.  But  that,  where  there  is  neither  previous  contract  nor  judicial  proceedings,  there 
must  be  something  more  than  mere  acquiescence, — something  capable  of  being  construed  as  an 
implied  contract  or  permission  followed  by  rei  tnterventus.  Where  great  costs  are  incurred  by 
operations  carried  on  under  the  eye  of  one  having  a  right  to  stop  them,  or  where,  under  the  eye 
and  with  the  knowledge  of  him  who  has  the  adverse  right,  something  is  allowed  to  be  done  which 
manifestly  cannot  be  undone,  the  law  will  presume  an  agreement  or  conventional  permission  as 
a  fair  ground  of  right." 

Now,  as  I  understand  this  passage,  the  acquiescence  which  will  support  and  give  validity  to  a 
previous  parole  agreement  is  something  less  than  the  facts  and  circumstances  which  will  be 
required  to  enable  you  to  presume  an  agreement.  It  is  clear,  that,  with  regard  to  the  facts  and 
circumstances  from  which  the  agreement  is  to  be  presumed,  there  must  be  great  costs  incurred 
by  the  operations, — something  allowed  to  be  done  which  manifestly  cannot  be  undone ;  and, 
under  these  circumstances,  the  law  will  presume  an  agreement  or  conventional  permission. 

If  this  case  had  been  rested  entirely  upon  the  mere  verbal  consent,  then  the  authorities  which 
were  cited  on  the  part  of  the  respondent  would  have  been  applicable.  I  allude  to  the  case  of 
Gibb  and  of  Scott.  In  Gibb's  case  there  had  been  an  abatement  of  rent  for  eight  years,  no 
agreement  being  proved  for  that  abatement  And  it  was  held,  that  that  was  not  sufficient  to 
warrant  the  presumption  that  the  lessor  had  agreed  to  an  abatement  of  rent  for  the  term.  Now, 
it  is  evident  in  that  case,  there  being  no  previous  agreement,  it  was  necessary  for  the  party  who 
claimed  to  be  entitled  to  pay  the  rent  with  an  abatement,  to  shew  facts  and  circumstances 
sufficiently  strong  to  prove  a  consent  and  agreement  on  the  part  of  the  lessor  to  waive  the  rent 
,  for  the  term.  For  the  mere  acceptance  of  a  lower  amount  of  rent  certainly  was  not  sufficient  to 
establish  more  than  that,  for  the  particular  periods  in  which  that  rent  was  received,  the  landlord 
had  agreed  to  receive  that  amount. 
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and  others  at  different  times  during  the  currency  of  the  lease  ;  and  he  acquiesced  in  them  without 
complaint  or  objection.  Further,  and  in  the  full  knowledge  of  the  lessees  operations,  the  pursuer 
received  lordship  on  the  Bargaddie  coal  wrought  out  in  passing  through  the  15  feet  next  to 
the  part  of  Bredisholm  called  Bartonshill.  He  also  received  lordship  on  a  large  quantity  of 
Bartonshill  coal,  which  was  taken  through  the  said  communications  with  Bargaddie,  and  put 
out  at  the  pit  mouth  on  his  land  of  Bargaddie.  He  did  so  in  the  full  knowledge  of  the  said 
communications  and  the  lessees'  operations,  to  which  he  assented.*' 

The  case  was  brought  before  the  Second  Division  of  the  Court  of  Session  by  a  reclaiming^  note 
against  an  interlocutor  of  the  Lord  Ordinary,  upon  two  pleas  in  law  for  the  defenders,  which  it  is 
unnecessary  for  me  to  state.    The  Second  Division  of  the  Court  of  Session,  by  an  interlocutor, 
allowed  the  defenders  to  give  in  a  minute  to  that  Division  of  the  Court, "  in  reference  to  the 
averments  in  article  7th  of  their  statement  of  facts,  setting  forth  specially  the  date  and  form  of 
the  alleged  request  made  by  them  to  the  pursuer,  to  allow  them  to  make  the  communications 
referred  to  as  previously  allowed  by  the  Lord  Ordinary."    Upon  this  an  amendment  was  given 
in  for  the  defenders  in  these  terms  : — **  The  request  mentioned  in  the  seventh  article  of  the 
defenders'  statement  of  facts  was  made  to  the  pursuer  verbally  by  Robert  Paterson,  one  of  the 
partners  of  the  defenders'  firm,  and  Mr.  James  \Vingate,then  the  defenders'  manager,  at  a  meet- 
mg  with  the  pursuer  at  Bargaddie,  in  or  about  July  1845.    The  request  was  to  the  effect,  that  the 
pursuer  should  waive  the  restriction  in  the  lease  against  the  tacksmen  working  the  coal  within 
the  space  of  1 5  feet  from  the  boundaries  with  neighbouring  proprietors,  and  allow  the  defenders 
to  work  through  the  said  15  feet  at  such  places  as  they  might  consider  proper.*'     Then  the 
defenders  say — "  From  what  passed  in  conversation  betwixt  the  parties,  as  well  as  from  the  pur- 
suer's previous  knowledge,  he  was  fully  aware  of  the  defenders  being  tenants  of  the  neighbouring 
coal,  and  of  the  state  of  the  coal  workings,  when  he  consented  and  agreed  to  waive  the  restnc- 
tion  as  above  mentioned.     In  or  immediately  after  the  said  month  of  July  1845,  the  defendei^ 
in  reliance  on  the  said  consent  and  agreement,  commenced,  and  thereafter,  in  the  course  of  the 
said  year  and  following  years,  carried  on  the  coal  workings  and  output,  and  other  operations 
which  are  mentioned  in  articles  8th,  9th,  loth,  nth,  and  12th  of  their  statement  of  facts.     The 
pursuer  also  acted  in  the  manner  therein  mentioned.     Of  the  defenders'  operations,  as  they 
proceeded,  the  pursuer  was  fully  aware,  in  the  years  1845,  1846,  1847,  and  subsequently  ;  and  in 
the  full  knowledge  of  them,  he  acquiesced  in  the  defenders'  operations,  without  complaint  or 
objection."    And  the  appellants  pleaded  additional  pleas  in  law. 

The  Court  pronounced  the  following  interlocutors..  They  find  "that  it  is  incompetent  to  prove 
a  verbal  communing  by  which  consent  by  a  landlord  to  abandon  and  withdraw  an  important 
stipulation  in  a  written  lease  is  proposed  to  be  established,  and  that  the  offer  of  proof  is  incom- 
petent by  the  law  of  Scotland  :  Further,  find  that  on  the  record  no  facts  are  averred  sufficient 
m  law  to  establish  against  the  landlord  his  acquiescence  in  or  adoption  of  the  mode  of  working 
through  the  barrier  of  coal  excepted  from  the  lease  as  a  legal  act  of  the  tenants  sanctioned  by  the 
landlord,  and  repel  the  pleas  in  law  founded  on  these  two  alleged  grounds  of  defence.**  In  their 
second  interlocutor,  which  is  the  sixth  appealed  from,  they  "  find,  in  regard  to  the  conclusions 
for  restoring  or  erecting  a  barrier  equal  in  strength  and  thickness  to  that  which  has  been  broken, 
that  the  defenders  prefer  that  decree  should  issue  authorizing  the  pursuer  to  restore  the  same  at 
their  expense,  so  far  as  the  expense  of  the  works  shall  be  ascertained,  and  found  to  be  necessary 
and  proper  :  Therefore,  authorize  the  pursuer  to  erect  and  restore  the  said  barrier  at  the 
expense  of  the  defenders  as  above,'and  direct  the  pursuer  to  furnish  to  the  defenders,  if  required 
by  them,  the  plan  and  specification  of  the  work  they  propose  to  carry  through  for  the  above 
purpose,  and  interdict  and  prohibit  the  defenders  from  in  any  way  removing  any  part  of  the 
said  barrier  which  at  present  remains  :  Further,  declare,  decern,  prohibit,  and  interdict,  as 
craved  in  the  second  conclusion  of  the  summons." 

My  Lords,  it  is  upon  these  last  two  interlocutors  that  the  principal  question  arises  before  your 
Lordships.  By  the  law  of  Scotland  a  written  agreement  cannot  be  varied  or  waived  by  words 
only,  and  if  the  permitted  waiver  or  variation  rests  entirely  on  parole,  there  remains  a  loots 
fcenitentia  to  the  person  who  has  consented  to  the  variation  or  waiver.  It  cannot  be  enforced 
against  him.  But  if,  after  a  parole  agreement  has  been  made,  there  is  what  the  law  calls  rei 
interventusj  that  is,  if  there  are  acts  and  circumstances  following  upon  the  agreement  in  per- 
formance of  it,  then  it  is  no  longer  revocable.     It  is  as  valid  as  if  it  had  been  made  in  writing. 

My  Lords,  this  is  clearly  stated  in  a  passage  cited  from  Bell's  Principles,  §  26,  "^^/ 
interventusj^  he  says,  "raises  a  personal  exception  which  excludes  the  plea  of  iocus poeniientia. 
It  is  inferred  from  any  proceeding^  not  unimportant  on  the  part  of  the  obligee,  known  to  and 
permitted  by  the  obligor  to  take  place  on  the  faith  of  an  imperfect  contract  as  if  it  were  perfect, 
provided  they  are  unequivocally  referable  to  the  agreement,  and  productive  of  alteration  of 
circumstances,  loss,  or  inconvenience,  though  not  irretrievable."  And  the  case  of  the  appellants 
is  put  entirely  upon  this  ground.  They  say,  "  We  request  you,  the  lessor,  to  give  us  permission 
to  make  communication  between  the  Bargaddie  coal  pits  and  the  adjoining  coal  pit  of  Bredisholm, 
to  waive  the  restriction  under  the  lease  of  working  within  the  distance  of  fifteen  feet  from  the 
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neighbouring  coalfields.  You  consented  to  that.  That  request  is  stated,  with  the  date  and  the 
circumstances.  And  upon  that  consent  we  proceeded  to  work  with  your  full  knowledge  and 
acquiescence.  And  during  our  operations  in  the  year  1845,  1846,  and  1847,  you^  being  fully 
aware  of  them,  acquiesced  without  complaint  or  objection.*' 

My  Lords,  observations  have  been  made  with  regard  to  the  nature  of  these  statements.  It  was 
urged  that  they  were  not  sufficiently  explicit.  I  apprehend  that  these  statements  are  not  to  be 
viewed  with  the  technical  strictness  and  accuracy  of  pleadings. 

There  can  be  no  doubt  whatever,  that  what  is  meant  to  be  alleged  by  the  defenders  is  suffi- 
ciently alleged  to  enable  the  Court  to  know  what  are  the  facts  and  circumstances  which  are 
intended  to  be  established,  and  that  the  case  which  was  proposed  to  be  made  by  the  appellants 
was  an  entire  case,  consisting  of  previous  consent,  and  subsequent  acquiescence. 

The  Court  of  Session  dealt  with  this  case  in  a  manner  which  I  must  say,  to  my  mind,  is  not 
satisfactory.  They  divided  the  case  into  two  parts,  first,  consent,  and  afterwards  acquiescence. 
And  upon  the  subject  of  the  consent,  the  Lord  Justice  Clerk  stated  his  opinion  thus  :  *'  They  say 
that  the  request  was  verbally  agreed  to.  Now,  I  hold  it  to  be  perfectly  incompetent  to  prove 
such  a  relaxation  or  departure  from  an  important  part  of  a  written  lease  by  parole  evidence.  It 
is  in  vain  to  say,  we  will  prove  such  a  request  was  made,  and  that  the  subsequent  operations  tend 
to  shew,  that  they  were  acting  upon  an  agreement.  That  is  reasoning  in  a  circle.  The  first 
thing  to  be  established  is,  that  there  was  such  an  agreement  as  that  averred.  Therefore,  any 
operation  which  takes  place  after  that  date  never  can  be  of  the  smallest  value  in  proving  the 
existence  of  that  agreement."  And  he  says  further,  "  Therefore  the  averment  in  the  leading 
parts  of  the  defenders*  statement  cannot  be  admitted  to  proof,  it  being  stated  distinctly,  that  these 
were  parole  statements,  which  are  only  to  be  proved  by  parole  evidence." 

Having  thus  dismissed  the  parole  agreement  entirely  from  the  case,  the  Court  then  proceeded 
to  consider  the  allegation  of  acquiescence,  not  as  following  upon  a  parole  agreement,  but  as 
something  substantial  and  independent,  and  to  be  determined  entirely  upon  the  circumstances 
connected  with  it.  And,  with  regard  to  that,  the  Lord  Justice  Clerk  says, — "We  must  lay  aside 
everything  as  to  the  agreement,  and  confine  ourselves  to  the  single  question  whether  the  pur- 
suer lost  his  right  to  enforce  the  obligations  in  the  lease,  and  the  right  to  prevent  the  barrier  of 
1 5  feet  being  removed,  by  acquiescence  in  the  acting  of  the  defenders."  "  Here  we  have  no 
averment,  even  of  acquiescence  at  the  time  when  the  operations  were  carried  on,  but  only  of 
knowledge  afterwards,  which  is  not  enough  to  take  away  an  heritable  right,  or  restrain  a  land- 
lord in  the  exercise  of  such  a  right."  And  the  other  Judges  held  that  there  were  no  averments 
on  the  record  amounting  to  acquiescence. 

My  Lords,  this  appears  to  me  not  to  be  the  proper  way  of  dealing  with  the  appellants*  case. 
The  appellants*  case,  as  I  have  said.  Is  one  which  is  entire, — which  depends,  first  of  all,  upon  a 
parole  agreement,  followed  out  by  a  proof  of  acquiescence.  And  that  acquiescence  will  be  suffi- 
cient to  give  validity  and  force  to  a  parole  agreement  appears  clearly  from  another  passage  in 
Bell*s  Principles,  to  which  I  must  also  direct  your  Lordships' attention.  In  section  946  he  says — 
"  The  principle  seems  to  be,  that  mere  acquiesence  may,  as  rei  interventus^  make  an  agreement 
to  grant  a  servitude  or  to  transfer  property  binding,  or  may  bar  one  from  challenging  a  judicial 
sentence.  But  that,  where  there  is  neither  previous  contract  nor  judicial  proceedings,  there 
must  be  something  more  than  mere  acquiescence, — something  capable  of  being  construed  as  an 
implied  contract  or  permission  followed  by  rei  interventus.  Where  great  costs  are  incurred  by 
operations  carried  on  under  the  eye  of  one  having  a  right  to  stop  them,  or  where,  under  the  eye 
and  with  the  knowledge  of  him  who  has  the  adverse  right,  something  is  allowed  to  be  done  which 
manifestly  cannot  be  undone,  the  law  will  presume  an  agreement  or  conventional  permission  as 
a  fair  ground  of  right." 

Now,  as  I  understand  this  passage,  the  acquiescence  which  will  support  and  give  validity  to  a 
previous  parole  agreement  is  something  less  than  the  facts  and  circumstances  which  will  be 
required  to  enable  you  to  presume  an  agreement.  It  is  clear,  that,  with  regard  to  the  facts  and 
circumstances  from  which  the  agreement  is  to  be  presumed,  there  must  be  great  costs  incurred 
by  the  operations, — something  allowed  to  be  done  which  manifestly  cannot  be  undone ;  and, 
under  these  circumstances,  the  law  will  presume  an  agreement  or  conventional  permission. 

If  this  case  had  been  rested  entirely  upon  the  mere  verbal  consent,  then  the  authorities  which 
were  cited  on  the  part  of  the  respondent  would  have  been  applicable.  I  allude  to  the  case  of 
GiM  and  of  Scott,  In  Gibb's  case  there  had  been  an  abatement  of  rent  for  eight  years,  no 
agreement  being  proved  for  that  abatement  And  it  was  held,  that  that  was  not  sufficient  to 
warrant  the  presumption  that  the  lessor  had  agreed  to  an  abatement  of  rent  for  the  term.  Now, 
it  is  evident  in  that  case,  there  being  no  previous  agreement,  it  was  necessary  for  the  party  who 
claimed  to  be  entitled  to  pay  the  rent  with  an  abatement,  to  shew  facts  and  circumstances 
sufficiently  strong  to  prove  a  consent  and  agreement  on  the  part  of  the  lessor  to  waive  the  rent 
for  the  term.  For  the  mere  acceptance  of  a  lower  amount  of  rent  certainly  was  not  sufficient  to 
establish  more  than  that,  for  the  particular  periods  in  which  that  rent  was  received,  the  landlord 
had  agreed  to  receive  that  amount. 

3G  2 


820  REPORTS  OF  SCOTCH  APPEALS. 

With  respect  to  Scoffs  case,  that  was  the  case  of  a  person  who  had  commenced  to  use  a  house 
as  a  hotel  or  inn,  contrary  to  a  stipulation  in  the  lease,  and  he  alleged,  that  the  landlord  had 
verbally  agreed  to  his  so  using  the  house.  But  your  Lordships  will  observe  that,  in  that  case  the 
moment  the  lessee  began  to  use  the  house  in  a  way  which  was  prohibited  by  the  lease,  the 
landlord  proceeded  by  interdict  to  stop  him,  and  therefore  there  was  nothing  whatever  which 
could  be  considered  to  amount  to  a  consent.  That  case,  therefore,  merely  establishes  the 
proposition  for  which  the  respondents  have  been  contending,  namely,  upon  a  mere  verbal 
agreement  it  is  necessary  to  do  something  more  than  to  prove  consent  to  that  agreement. 
You  must  shew  facts  and  circumstances  in  order  to  establish  a  completely  binding  agreement 
upon  the  landlord. 

If  the  case  of  the  appellants  is  that  which  I  have  described,  and  which  it  clearly  appears  to  me 
to  be,  namely,  that  of  previous  consent  followed  by  acquiescence,  it  certainly  seems  an  improper 
way  to  deal  with  the  case,  Rrst  of  all  to  say  that  a  parole  agreement  cannot  be  proved  because  it 
is  parole,  and  then,  having  got  rid  of  that  parole  agreement,  which  is  the  only  foundation  of  the 
subsequent  acquiescence,  to  treat  that  acquiescence  independently  and  separately,  and  to  say  that 
it  does  not  establish  facts  and  circumstances  sufficient  to  prove  an  independent  agreement.  1 
think  the  appellants  might  very  well  say,  although  separately,  those  two  things,  consent  and 
acquiescence,  will  not ;  y^X.  juncta  juvant. 

Now,  the  respondent's  counsel  have  argued  ingeniously  in  this  way.  They  say,  the  consent 
that  was  given  was  a  consent  merely  for  the  purpose  of  enablmg  the  lessees  to  work  the  Baxgaddie 
coal  pit  more  favourably.  Rei  interventus  will  not  avail  unless  it  establishes  facts  and  circum- 
stances which  are  unequivocally  referable  to  the  agreement.  But  in  this  case  the  lessees,  after 
having  opened  the  communications  between  the  Bargaddie  coal  pit  and  the  Bredisholm  coal  pit, 
used  the  Bargaddie  coal  pit  and  the  Bredisholm  coal  pit  for  the  purpose  of  removing  the 
Bargaddie  coals  through  the  Bredisholm  coal  pit.  They,  therefore,  went  beyond  the  limits  of 
their  permission  which  was  given  to  them.  And  consequendy  any  acquiescence  which  may  be 
shewn  in  those  particular  acts  will  not  be  referable  at  all  to  the  original  consent,  but  must  be 
such  as  to  be  sufficient  to  have  raised  an  independent  agreement  without  that  consent. 

I  apprehend,  that  although  this  argument  is  extremely  ingenious,  yet  it  is  not  sound.  The 
lessees  say,  we  had  a  license  to  remove  the  barrier  of  fifteen  feet  coal  between  the  Bargaddie 
coal  pit  and  the  adjoining  coal  We  have  done  so  ;  that  was  the  liberty  which  was  given  to  us. 
If  that  liberty  has  been  abused,  or  if  it  has  been  used  for  a  different  purpose  from  that  which  was 
intended,  that  will  not  enable  the  lessor  to  say,  I  may  revoke  that  license,  and  call  upon  you  to 
restore  the  barrier,  although  undoubtedly  it  might  give  a  claim  to  the  lessor  to  recover  damages 
for  the  use  of  those  openings  beyond  the  purpose  for  which  they  were  intended. 

The  question  on  this  part  of  the  case  appears  to  me  to  be,  whether,  after  the  lessor  had  granted 
the  liberty  to  open  communications  and  work  the  barrier  of  fifteen  feet,  he  could  compel  the 
lessor  to  replace  the  barrier  in  statu  quo.  Now,  it  appears  to  me  that,  under  the  circumstances, 
the  offer  of  proof  on  the  appellants*  part  of  the  landlord's  having  consented  to  waive  the  restriction 
as  to  the  working,  is  not  incompetent,  because  it  does  not  stand  alone,  but  is  followed  by  an 
averment  of  acquiescence  which  is  a  sufficient  allegation  to  admit  proof  of  facts  and  circumstances 
to  establish  it.  And  the  appellants  having  had  the  verbal  consent  of  the  respondents  to  remove 
the  barrier,  and  having  acted  upon  that  consent,  they  may  defend  themselves  against  the 
proceeding  of  the  respondent  to  procure  the  restoration  of  it.  And  the  interlocutor  directing 
this  to  be  done  cannot,  in  my  opinion,  be  sustained. 

It  appears  to  me,  therefore,  that  it  will  be  right  to  reverse  the  interlocutor,  which  is  the  fifth 
appealed  from,  as  to  its  being  incompetent  to  prove  a  verbal  communing,  and  as  to  there  being 
no  facts  averred  sufficient  in  law  to  establish  against  the  landlord  his  acquiescence  in,  or 
adoption  of,  the  mode  of  working  through  the  barrier  of  coal  excepted  from  the  lease  as  a  legal 
act  of  the  tenant  sanctioned  by  the  landlord.  And  that  it  will  be  right  also  to  reverse  all  the 
sixth  interlocutor  appealed  from,  with  the  exception  of  that  part  of  it  which  grants  interdict  as 
craved,  in  terms  of  the  second  conclusion  of  the  summons,  which  is  with  regard  to  the  defenders 
''being  entitled  to  take  coal  from  the  Bargaddie  coalfield  by  the  Bredisholm  fields  or  pits  in  any 
other  way  than  by  the  Bargaddie  coal  pit,  and  that  the  defenders  are  not  entitled  to  use  the 
Bargaddie  coal  pit  or  field  for  the  purpose  of  removing  water  from  the  Bredisholm  field  or  pit,  or 
to  convey  the  said  water  into,  or  through,  or  along  the  Bargaddie  field  or  pit, and  that  they  ought 
and  should  be  prohibited  and  interdicted  from  carrying  on  their  operations  in  future,  in  any  manner, 
in  opposition  to,  or  contravention  of,  the  above  conclusion."  And  then  that  the  case  ought  to  be 
remitted  to  the  Court  of  Session,  with  a  declaration  that  the  Court  ought  to  have  directed  an 
issue,  whether  the  barrier  coal  worked  and  removed  by  the  appellants  was  so  worked  and 
removed  with  the  consent  of  the  respondent,  and  that,  after  the  tnsd  the  Court  will  deal  with  the 
interdict  and  the  rest  of  the  case  as  justice  requires. 

My  Lords,  there  may  be  some  diflBculty  in  the  statement  of  facts,  as  it  at  present  exists,  with 
regard  to  the  extent  of  the  consent  which  was  given  by  the  lessor.     It  may  be  that  the  consent 
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>vill  only  extend  to  that  which  has  already  been  done>  and  that  the  lessees  would  not  be  entitled 
to  g^o  on  further,  and  to  make  any  additional  openings  or  communications. 

It  may  be,  that  in  consequence  of  the  expensive  workings  which  have  taken  place,  as  the  results 
of  the  consent  of  the  lessor  to  make  those  openings  and  to  work  the  Bargaddie  coal  field  in  a 
particular  manner,  that  consent  may  be  considered  to  extend  to  all  the  operations  which  may  be 
necessary  in  the  whole  line  of  the  barrier  from  one  end  to  the  other.  And  with  regard  to  the 
openings  allowing  the  Bredisholm  pit  to  drain  into  the  Bargaddie  coal  pit,  it  may  be,  that  that  is 
a  necessary  consequence  of  acting  upon  the  consent  which  has  been  given  to  make  those 
openings.  At  all  events,  it  is  difficult  to  understand  how  the  lessor  can  at  the  present  moment, 
during  the  existence  of  the  lease,  object  to  the  lessees  allowing  water  to  drain  from  the  Bredisholm 
pit  into  the  Bargaddie,  although  at  the  expiration  of  the  lease  he  might  be  entitled  to  require  the 
lessees  to  put  the  Bargaddie  coal  into  a  proper  state,  the  state  in  which  they  ought  to  have  kept 
it,  and  in  which  they  ought  to  render  it  up  to  the  lessor. 

However,  the  issue  which  is  suggested  will,  as  it  appears  to  me,  raise  all  the  questions  which 
it  will  be  necessary  for  the  Court  ultimately  to  decide.  It  will  raise  the  question,  whether  there 
was  a  previous  consent  on  the  part  of  the  respondent  to  make  these  openings,  or  whether  there 
'was  such  a  ratification  or  acquiescence  in  the  acts  which  were  done  as  would  amount  in  itself, 
without  a  previous  verbal  agreement,  to  an  independent  agreement,  so  as  to  bind  the  lessor  to 
allow  these  operations  to  continue  during  the  continuance  of  the  term. 

There  is  one  other  question  which  it  is  necessary  to  say  a  very  few  words  about,  which  is  as 

to  the  admissibility  of  the  documents.   They  appear  to  consist  of  certain  correspondence  between 

Messrs,  Home  and  Rose,  who  were  the  law  agents  for  the  pursuer,  and  Mr.  Landale,  the 

engineer  referred  to  in  the  correspondence.     The  Lord  Ordinary  states,  that  after  examination 

he  has  considered  that  their  production  ought  to  be  refused  ;  that  these  documents  were  protected 

as  written  to  inform  the  pursuer,  and  under  the  instructions  of  counsel  previous  to  raising  the 

present  action.     Now  those  documents  clearly  may  be  privileged  under  the  circumstances  stated 

by  the  Lord  Ordinary,  just  in  the  same  way  as  a  brief  prepared  for  a  trial,  or  as  a  case  for 

counsePs  opinion,  would  be  privileged.   The  Lord  Ordinary,  after  examination  of  these  documents, 

has  come  to  the  conclusion,  that  they  were  entitled  to  the  privilege  upon  the  grounds  he  has 

stated.     We  have  not  had  the  advantage  which  the  Lord  Ordinary  possessed  of  seeing  those 

docu  nents,  but  I  think  we  ought  to  be  bound  by  the  judgment  which  has  been  expressed  by  the 

Lord  Ordinary  upon  the  subject,  unless  we  see  very  clearly  that,  under  no  circumstances,  could 

documents  of  this  kind  be  privileged.     I  therefore  should  submit  to  your  Lordships,  that  the 

judgment  of  the  Lord  Ordinary,  in  that  respect,  as  to  the  inadmissibility  of  these  documents  as 

evidence,  ought  to  be  upheld. 

Under  these  circumstances,  therefore,  I  shall  advise  your  Lordships,  that  the  first  four  inter- 
locutors ought  to  be  affirmed ;  that  the  fifth  interlocutor  ought  to  be  reversed ;  and  that  the 
sixth  interlocutor  ought  to  be  reversed,  with  the  exception  of  that  part  of  it  which  grants  the 
interdict  according  to  the  second  conclusion  of  the  summons. 

Lord  Cranwort h. — My  Lords,  I  have  hardly  a  word  to  add  to  what  my  noble  and  learned 
friend  has  said.  I  entirely  concur  with  him  in  aU  the  principles  he  has  laid  down.  The  main 
reason  for  my  rising  is  to  offer  a  suggestion  with  reference  merely  to  the  form  in  which  the  order 
should  be  drawn  up  with  regard  to  the  last  interlocutor,  which  appears  to  me  a  matter  of  some 
nicety.  I  doubt  whether  wli^t  my  noble  and  learned  friend  read  of  the  interlocutor  would  include 
all  that  he  meant  to  retain.  I  should  propose,  therefore,  to  reverse  the  fifth  interlocutor,  and  so 
much  of  the  sixth  as  authorizes  the  respondent  to  erect  and  restore  the  barrier  at  the  expense  of 
the  appellants,  and  directs  the  respondent  to  furnish  the  appellants,  if  required  by  them,  a  plan 
and  specification  of  the  work  which  he  proposes  to  carry  through  for  the  above  purpose.  That 
leaves  the  rest  of  the  interlocutor  untouched.  It  is  a  mere  matter  of  form ;  it  has  the  same 
meaning ;  but  it  seems  to  me  that  it  makes  it  more  clear. 

With  regard  to  the  general  principle  which  has  been  argued,  I  should  be  very  sorry  indeed  to 
think  there  is  any  principle  in  the  Scotch  law  which  rendered  it  at  all  possible,  uniting  law  and 
equity  together,  that  if  a  person,  having  what  we  call  here  a  legal  right  under  a  lease,  authorizes 
something  to  be  done  by  his  tenant  in  contravention  of  that  lease,  and  it  is  done  accordingly, 
that  the  tenant  is  still  liable  for  a  breach  of  contract,  having  done  that  which  his  landlord 
authorized  him  to  do.  Now  I  entirely  agree  in  the  principle  laid  down  by  the  learned  Judges  of 
the  Court  of  Session,  and  should  be  very  sorry  to  suppose,  that  this  House  at  all  interfered 
with  it — that  previous  consent,  taken  by  itself,  is  nothing — and  probably  no  such  issue  as  that 
which  is  now  ordered  would  rightly  be  directed,  unless  as  auxiliary  to  something  which  is  to  follow 
the  acting  on  that  consent.  Unless  my  memory  greatly  deceives  me,  (there  are  many  at  the  bar 
who  can  contradict  me  if  I  am  wrong,)  I  think  I  have  known  proceedings  in  the  Court  of  Chancery 
for  specific  performance  of  parole  contracts  after  part  performance,  when  a  doubt  having  been 
raised  whether  there  was  any  agreement  at  all,  although  there  was  no  doubt  a  part  performance, 
there  has  been  an  express  issue  directed  whether  it  was  verbally  agreed  to  do  so,  and  so  I  think 


822  REPORTS  OF  SCOTCH  APPEALS. 


I  remember  cases  of  that  kind,  and  I  see  no  harm  in  such  an  issue  being  directed  by  the  Conn 
of  Session. 

By  the  way  in  which  my  noble  and  learned  friend  has  proposed  to  direct  the  issue,  any  difiknillT 
in  point  of  form  is  got  over,  because  what  he  proposed  is  to  direct  the  Court  of  Session  to  dired 
an  issue,  whether  the  working  and  removal  of  the  barrier  of  coal  since  the  time  when  the  allegai 
parole  agreement  was  given  was  with  the  consent  of  the  respondent.  The  consent  of  ihe 
respondent,  in  my  mind,  will  include  everything,  because,  although  we  do  not  use  the  voit 
*' acquiescence,"  acquiescence  necessarily  involves  consent,  for  in  truth  acquiescence  is  ooir 
important  as  being  evidence  of  consent.  Therefore  I  entirely  agree  with  the  motion  of  my 
noble  and  learned  friend  The  form  of  the  order  may  perhaps  be  improved  by  putting  it  in  the 
way  I  have  proposed. 

Lords  Wensleydale  and  Kingsdown  concurred. 

Mr,  RolL — As  I  understand  your  Lordships,  the  interdict  will  still  be  under  the  control  of  the 
Court  of  Session. 

Lord  Cranworth. — Yes  ;  my  noble  and  learned  friend  proposed  that,  after  the  trial  of  die 
issue,  the  Court  should  deal  with  the  whole  question  as  justice  may  require. 

The  following  order  of  the  House  of  Lords  was  made : — **  Ordered  that  the  said  interlocnton 
of  7th  February  1855,  27th  February  1855,  12th  June  1855,  9th  February  1856,  so  far  as 
complained  of,  be  aftirined :  and  further  ordered  and  adjudged,  that  the  said  interlocutor  of  &i 
March  1856,  be,  and  the  same  is  hereby,  reversed,  save  and  except  so  far  as  it  interdicts  asd 
prohibits  the  defenders  from  in  any  way  removing  any  part  of  the  barrier  therein  mentioned, 
which  at  present  remains ;  and  so  far  as  it  declares,  decerns,  prohibits,  and  interdicts,  as  craved, 
in  the  second  conclusion  of  the  summons,  and  so  far  as  it  finds  no  procedure  to  be  necessary  is 
regard  to  the  separate  defence  for  Mr.  M*Creath:  and  declared  that  the  said  Second  Diviaki 
of  the  Court  of  Session  ought  to  have  directed  an  issue,  whether  the  barrier  coal  was  worked 
and  removed  with  the  consent  of  the  pursuer :  and  also  further  ordered,  that  the  cause  be  remitted 
back  to  the  Court  of  Session  to  do  therein,  as  well  in  regard  to  the  said  interdict,  after  the  said 
issue  shall  have  been  tried,  as  in  regard  to  all  claims  of  either  party  to  the  expenses  bitbeno 
incurred  in  the  Court  below,  and  in  all  other  respects  as  shall  be  just  and  consistent  vith  this 
declaration  and  judgment." 

Appellant^  Agenty  Alexander  Yi^xo^ton.— Respondents  Agents^  Home  and  Rose. 


MARCH  24,  1859. 


David  Stewart  Galbraith,  John  Cullen,  W.S.,  and  David  Stewart 

Galbraith,  Junior  (MacCrummon's  Trustees), -<4//^//5Z«/^,z/.  The  EDINBURGH 
and  Glasgow  Bank,  and  John  Whitehead,  S.S.C,  and  Charles  Mortok, 
W.S.,  Assignees  of  the  Bank,  Respondents. 

Writ — Probative  Deed — Act  1696,  c.  15 — Pagination — Testing  Clause — Reduction. 

Held  (affirming  judgment),  That  a  bondy  the  pages  of  which  were  not  marked  with  the  numhen 

first y  second y  &*c.y  as  required  by  the  Statute  1696,  ^.15,  was  invalid ,  although  the  testing 

clause  set  forth  correctly  the  number  of  pages  of  which  it  consisted?- 

In  1 8 14  the  late  Malcolm  MacCrummon,  formerly  Sheriff  Clerk  of  Skye,and  Margaret  Frazcr, 
his  wife,  on  the  narrative,  that  there  were  no  children  of  their  marriage,  and  with  the  view  of 
settling  the  succession  to  their  property,  conveyed  their  whole  heritable  and  moveable  estates  to 
Rear  Admiral  Bisset,  the  appellant  David  Stewart  Galbraith,  and  Charles  Stewart,  W.S.,  as 
trustees  for  payment,  ist,  of  debts  and  funeral  charges;  2nd,  of  the  free  produce  of  the  whole 
property  to  the  spouses  in  liferent ;  3rd,  of  certain  legacies ;  and  4th,  of  the  remainder  and 
residue  to  the  survivor. 

In  1818,  Mrs.  MacCrummon  died;  and  on  the  31st  May  1822,  Mr.  MacCrummon  executed  a 
trust  disposition  and  settlement,  and  other  testamentary  deeds,  by  which  he  made  additional 
provisions  for  the  wife  and  children  of  the  appellant,  David  Stewart  Galbraith.  He  also 
conveyed  the  whole  residue  of  his  property  belonging  to  him  at  his  death,  after  satisfying  these 

*  See  previous  report  18  D.  470;  28  Sc.  Jur.  205.  S.  C.  31  Sc.  Jur.  425.  See  Statute  19 
and  20  Vict.  cap.  89,  abolishing  the  necessity  of  numbering  the  pages  of  deeds. 
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provisions,  in  favour  of  the  trustees  for  the  purpose  of  paying  debts  and  carrying  his  settlement 
into  effect. 

After  the  death  of  Mr.  MacCrummon  in  1823,  and  thereafter  of  Admiral  Bisset,  Daniel 
Galbraith  and  the  appellant,  David  Stewart  Galbraith,  became  the  sole  surviving  trustees. 

In  course  of  their  management  the  trustees  lent  £^000  to  D.  S.  Galbraith,  who  gave  them  a 
bond  and  disposition  as  security.  Afterwards  the  validity  of  this  bond  was  called  in  question 
owing^  to  the  manner  of  its  execution.  An  action  was  raised  to  reduce  the  bond,  and  the  trustees 
were  defenders.  One  plea  was  as  follows — **  The  said  bond  and  disposition  in  security,  and 
sasine  thereon,  are  null  and  void,  in  respect  they  are  vitiated  and  erased  in  substantialibus^ 
are  not  duly  signed,  tested,  or  recorded,  and  are  otherwise  defective  in  the  solemnities  required 
by  law.  In  particular,  the  pages  of  ihe  bond  are  not  numbered,  either  in  figures  or  in  words,  in 
terms  of  the  Statute  1696,  cap.  15." 

In  the  record  MacCrummon's  trustees  explained  that  ''the  bond  and  disposition  in  security 
under  reduction  is  written  on  two  sheets  of  paper  duly  stamped,  each  of  which  is  subscribed  by 
the  granter;  and  although  the  pages  of  the  deed  are  not  numbered,  i,  2,  3,  &c.,  at  the  top,  the 
number  of  pages  of  which  the  deed  consists  is  correctly  stated  in  the  testing  clause.  The  deed 
ends  on  the  seventh  page,  while  it  is  stated  to  consist  of  that  and  the  six  preceding  pages. 
Cacb  page  is  connected  by  the  continuity  of  the  sense  as  well  as  by  regular  catch  words,  if 
that  were  necessary,  which  it  is  not ;  and  there  is  not  the  slightest  circumstance  appearing  on 
the  deed  to  justify  the  most  remote  suspicion  of  fraud  or  unfairness,  which  is  not  even  alleged. 
No  objection  to  the  bond  has  been  brought  forward  by  the  proper  debtor,  who  acknowledges  the 
full  force  and  obligation  of  it." 

The  Second  Division  reduced  the  bond  as  not  being  executed  in  conformity  with  the  Statute 
1696,  c.  15. 

MacCrummon's  trustees  appealed,  maintaining  in  ^€\x  printed  case ^  that  this  judgment  should 
be  reversed  for  the  following  reasons — "  I.  The  Act  1696,  c.  15,  does  not  support  or  warrant  the 
judgment  under  review,  either  by  its  own  terms  and  import,  or  as  taken  in  connexion  with  the 
other  Statutes  in  pari  materia ;  and  there  is  no  enactment  in  any  existing  Statute  according  to 
which,  and  in  a  case  where  fraud  is  neither  averred  nor  suspected,  the  mere  omission  to  mark 
upon  a  deed  the  number  of  each  page  can,  in  sound  construction,  be  held  to  infer  the  nullity  of 
the  instrument,  or  to  justify  the  Court  in  reducing  and  setting  it  aside.  II.  The  provisions 
of  the  Act  1696,  c.  15,  regarding  the  numbering  of  the  pages  of  deeds  written  bookways,  has 
been  abolished  by  the  Act  19  and  20  Vict.  c.  89,  entitled,  *An  Act  to  abolish  certain  unnecessary 
forms  in  the  framing  of  deeds  in  Scotland,'  whereby  the  failure  to  number  the  pages  of  any  deed 
executed  in  Scotland  has  ceased  to  be  a  legal  ground  of  objection  to  the  validity  thereof,  and  in 
virtue  of  the  tenns  of  that  act  the  judgment  ought  to  be  reversed." 

The  respondents  in  their  printed  case  supported  the  judgment  on  the  following  ground  r—The 
Statute  1696,  relating  to  deeds  written  bookways,  requires,  as  a  solemnityessentialtothe  validity 
of  a  deed,  that  each  page  shall  be  numbered  ;  and  the  bond  and  disposition  in  question  not  being 
so  nunbered  on  each  page,  is  void  and  null.  Dwarris,  p.  611,  2d  edit. ;  Holmes  v.  Reid^  7  S. 
538  ;  Lord  FifCy^  S.  335  ;  2  W.  S.  166;  Bell  on  Testing  of  Deeds,  pp.  48,  49;  Williamson  v. 
Williamsony  M.  16,955  J  Smith  v.  The  Bank  of  Scotland^  4th  July  1816,  F.C. ;  IVoodv,  ICer,  I 
D.  14 ;  Porteous  v.  Belly  Brown's  Suppt.  vol.  v.  p.  857. 

Sir  R,  Bethell  Q.C.,  and  R,  Palmer  Q.C.,  for  the  smpellant — The  deed  in  this  case  suffi- 
ciently complies  with  the  requisites  of  the  Statute  1096,  c.^  15.  It  is  to  be  observed,  the 
transaction  was  perfectly  fair  and  honest,  and  the  deed  is  without  any  mark  of  suspicion  ;  and, 
therefore,  every  presumption  will  be  made  by  a  Court  of  law  in  its  favour.  Pagination  is  not 
made  a  peremptory  or  obligatory  act  by  the  Statute  1696 ;  but  it  is  merely  directory  or  permis- 
sive. The  Statute  was  passed  to  remedy  the  trouble  and  inconvenience  of  pasting  sheets 
together,  and  provided  that,  in  future,  deeds  might  be  written  bookways ;  but  no  particular  size 
or  form  was  prescribed.  The  Statute  was  one  of  a  series  which  pointed  out  certain  very  useful 
things  which  might  be  done,  but  did  not  state  that  the  deed  would  be  null  which  wanted  those 
formalities.  The  formality  of  pagination  was  the  most  frivolous  of  all  the  formalities,  and  was 
obviously  superfluous  if  the  other  formalities  were  observed ;  and  that  was  the  case  here.  Once, 
in  Westminster  Hall,  an  objection  was  raised  to  an  indenture  that  the  vellum  on  which  it  was 
written  was  not  indented  ;  whereupon  Mr.  Justice  Burroughs  called  for  a  pair  of  scissors,  and, 
holding  the  deed  in  his  hands,  indented  it  then  and  there,  and  said  the  objection  was  at  an 
end. 

tLoRD  Wensleydale. — You  may  contend  that  this  deed  is  good  by  the  common  law  of  Scot- 
md  without  being  paged,  irrespectively  of  the  Statute,  which  merely  says,  "  Deeds  may  be 
written  in  another  way  than  what  was  then  usual."] 

There  is  no  trace  of  what  was  the  common  law  on  the  subject,  and  all  the  writers  on  Scotch  law 
are  silent  on  that  point  It  appears  side  scribing  of  sheets  pasted  together  was  the  formality 
before  the  Statute  1696 ;  but  even  that  was  not  essential  acconling  to  Ferguson  v.  Burnett,  Elch. 
Writ.  No.  22;  Ersk.  3,  2,  14;  Sims  M.  16,713*     Pagination,  therefore,  which  came  in  the  place 
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of  side  scribing,  was  also  not  essential,  and  the  want  of  it  is  nowhere  declared  a  nullity,  ncr 
deemed  so  by  the  writers  on  the  law  of  Scotland — i  Bankt  330 ;  i  Bell's  Com.  323  ;  Bell  o& 
Testing  Deeds,  123. 

[Lord  Cranworth. — ^The  Statute  1696  says,  "  You  may  write  the  deed  in  folio  or  octavo;' 
now,  is  a  deed  bad  which  is  written  on  one  sheet  folded  in  octavo,  but  not  paged  ?"] 

No  ;  there  are  many  cases  to  shew,  that  the  Statute  did  not  apply  at  all,  when  the  deed  was 
written  on  one  sheet  only. 
[Lord  Chancellor. — We  must  find  out,  whether  a  deed  at  common  law  was  good  withoct 

f  agination.] 
Lord  Wensledale. — I  apprehend  a  deed  at  common  law  would  be  quite  good  without  that, 
especially  if  it  was  signed  by  the  party.] 

In  //og;^  V.  Nobell,  23  Sc.  Jur.  488,  Lord  Robertson  discussed  the  whole  subject  of  paging^  deed% 
but  did  not  allude  to  what  the  common  law  was,  so  that  we  are  quite  in  the  dark  as  to  that  Bjs 
there  is  no  agreement  among  the  authorities  that  pagination  is  absolutely  essential — Peter  \» 
Rossy  M.  16,957  ;  Gaywood  v.  APEand,  6  S.  991;  Morison  v.  Nisbet^  7  S.  810;  E.  Cassilisx. 
Kennedy y  9  S.  666;  Smith  v.  North  British  Railway  Co.,  12  D.  11 32.  There  has  been  a  general 
neglect  of  the  practice,  and  it  is  so  expressly  stated  in  the  recital  of  the  late  Statute,  19  and  20 
Vict.  c.  89,  which  was  passed  to  abolish  the  necessity  of  it  in  future. 

[Lord  Cranworth. — But  the  mere  recital  of  matter  of  law  in  an  act  of  parliament  does  not 
conclude  anybody  as  to  the  true  state  of  the  Isiw—Dove  v.  Gray,  2  T.  R.  2053.] 

Attorney- Genera/  (Kelly),  Q.C,  and  Anderson  Q.C.,  for  the  respondents. — As  to  the  commao 
law  of  Scotland  there  seems  little  authority;  and,  if  this  deed  had  been  good  at  common  law,tke 
point  would  no  doubt  have  been  raised  or  alluded  to  in  the  Court  below.  But  it  is  plain  that,  a£ 
common  law,  a  deed  could  not  be  executed  bookways.  The  mode  of  executing  it  bookwaysvai 
quite  a  new  thing,  introduced  by  the  Statutes  1672,  c.  7,  and  1686,  c.  18.  Therefore  the  Statate 
1696,  c.  15,  did  not  require  to  declare,  that  deeds  not  so  executed  were  to  be  null,  for  that  was 
already  so.  Now  the  Statute  1696,  c.  15,  prescribed  three  things  as  conditions  for  the  exercise 
of  this  new  power  thereby  conferred,  and  it  is  well  settled  that,  when  a  power  is  g^iven  to  be 
exercised  on  certain  conditions,  all  the  conditions  prescribed  by  the  Statute  must  be  strictly  com- 
plied with — Hawkins  v.  Kemp^  3  East,  440.  If  any  one  is  necessary,  all  are  so,  for  they  are  all 
put  on  the  same  footing.  The  stream  of  authority  since  the  Statute  has  been  in  favour  of  the 
essential  nature  of  pagination— Forbes  2,  3,6;  Bankt.  i,  11,44;  Bell  on  Testing  Deeds;  i 
Bell's  Com.  323  ;  R.  Bell  on  Completing  Titles  ;  Bell's  Diet,  voce  "  Testing  Clause ;  "  Hunter's 
L.  &T.  311  (isted.);  Galloway's  Lectures,  1817,  published  1838;  Menzies'  Lectures  (1855). 
Lord  Robertson,  who  decided  Hogg  v.  Nobell,  afterwards  changed  his  opinion,  and  adinitted 
pagination  was  essential. 

Sir  R,  ^c'M<f// replied. — The  Statute  1696,  c.  19,  says,  "Deeds  maybe  executed  in  either  of 
two  ways;"  which  implies  that  both  ways  were  valid.  The  word  ** provided,"  in  the  Statute, 
does  not  import,  that  the  things  there  pointed  out  were  conditions  precedent  to  the  validity  of  the 
execution  ;  they  are  only  directory. 

Lord  Chancellor  Chelmsford. — My  Lords,  this  is  an  appeal  from  an  interlocutor  of  the 
Second  Division  of  the  Court  of  Session  upon  an  action  of  reduction  of  a  bond  for  ;£55oo,  upon 
the  ground  that  the  pages  of  the  bond  were  not  numbered  either  in  figures  or  in  words,  in  the 
terms  of  the  Statute  of  1696,  chapter  15. 

The  question  is  a  short  and  simple  one,  and,  as  it  appears  to  me,  the  common  law  of  Scotland 
has  nothing  whatever  to  do  with  it.  It  depends  entirely  upon  the  construction  of  the  Statute; 
and  although  that  Statute  has  been  frequently  read  to  your  Lordships,  I  must,  as  introducing  the 
opinion  which  I  have  to  express,  again  trouble  your  Lordships  with  it. 

The  Statute  is  in  these  terms  : — "  Our  Sovereign  Lord  understanding  the  great  trouble  and 
inconveniency  the  lieges  are  put  to  in  finding  out  of  clauses  and  passages  in  long  contracts, 
decrees,  dispositions,  extracts,  transcripts,  and  other  securities,  consisting  of  many  sheets  batteied 
together,  which  must  be  either  folded  or  rolled  up,  doth,  for  remied  thereof,  with  the  advice  and 
consent  of  the  Estates  of  Parliament,  statute  and  ordain  that  it  shall  be  free  hereafter  for  any 
person  who  hath  any  contract,  decree,  disposition,  or  other  security  above  mentioned  to  write,  to 
choose  whether  he  will  have  the  same  written  in  sheets  battered  together  as  formerly,  or  to  have 
them  written  by  way  of  book,  in  leafs  of  paper,  either  in  folio  or  quarto ;  providing  that  if  they 
be  written  bookways,  every  page  be  marked  by  the  number  first,  second,  &c.,  and  signed  as  the 
margins  were  before ;  and  that  the  end  of  the  last  page  make  mention  how  many  pages  are 
therein  contained  in  which  page  only  witnesses  are  to  sign  in  writs  and  securities,  where  wit- 
nesses are  required  by  law  ;  and  which  writs  and  securities  being  written  bookways,  marked  and 
signed  as  said  is,  His  Majesty,  with  consent  foresaid,  declares  to  be  as  valid  and  formal  as  if 
they  were  written  on  several  sheets  battered  together,  and  signed  on  the  margin  according  to  the 
present  custom." 

My  Lords,  this  bond,  which  is  dated  on  the  26th  May  1826,  is  written  on  two  sheet;  of 
stamped  paper.     It  ends  on  the  seventh  page.    The  witnessing  clause  purports  it  to  have  been 
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written  on  that  and  the  six  preceding  pages,  and  there  is  a  regular  catchword  connecting  each 
pag^e  with  that  which  follows. 

The  bond  was  a  perfectly  fair  transaction  ;  it  is  in  all  respects  regular  and  in  compliance  with 
the  requisitions  of  the  Statute,  with  the  single  exception,  that  the  pages  are  not  marked  by  num- 
bers, **  first,  second,"  &c.  The  question  is,  whether  this  is  essential  to  the  validity  of  the  bond; 
whether  the  requisites  prescribed  by  the  Statute  are  solemnities ;  or  whether  they  are  merely 
evidence  which  may  be  supplied  by  an  equivalent  ? 

Every  Court  must  desire  that  a  bond  given  under  these  circumstances  should,  if  possible,  be 
upheld  ;  and  it  will  not  be  inclined  to  pronounce  against  such  a  bond,  unless  it  is  imperatively 
required  to  do  so  by  the  wofds  of  the  Statute. 

It  appears  from  the  institutional  writers  upon  the  law  of  Scotland,  that  deeds  were  originally 
written  on  a  sheet,  and  folded  or  made  up  in  the  form  of  a  roll,  and  that  where  the  deed  was  oiF 
any  length,  and  there  were  many  sheets,  those  sheets  were  pasted  or  battered  together,  as  it  is 
called,  and  then  the  whole  was  folded  up  in  the  form  of  a  roll  There  is  no  trace  to  be  found  in 
any  of  the  text  writers,  or  in  any  of  the  authorities  which  have  been  cited,  of  any  deeds  at  the 
common  law  made  in  any  other  form.  When  the  deeds  consisted  of  more  than  one  sheet,  in 
order  to  prevent  any  sheet  being  abstracted  and  another  being  substituted,  the  practice  was  to 
side  scribe,  as  it  was  called,  that  is,  to  write  the  name  of  the  granter,  or  the  person  who  came 
under  the  obligation  by  the  deed,  in  the  margin,  one  half  of  the  name  being  written  on  one  side 
of  the  junction,  and  the  other  on  the  other  side ;  but  this,  which  was  mere  practice,  and  which 
does  not  appear  to  have  been  required  by  any  statutory  enactment,  was  held  by  the  Courts  not 
to  be  essential  to  the  validity  of  the  deed. 

Deeds  which  were  of  any  considerable  length,  and  which  were  rolled  up  in  the  way  which  I 
have  described,  were,  of  course,  extremely  inconvenient.  It  was  very  difficult  to  refer  to  them, 
or  to  find  out  the  different  parts  of  the  deed.  And,  at  a  very  early  period,  the  parliament  of 
Scotland  interfered,  not  originally  with  regard  to  the  deed  itself,  but  with  regard  to  the  record  of 
that  deed ;  because  it  appears  that  the  ancient  custom  was  to  record  those  deeds  and  instru- 
ments in  the  same  form  of  a  roll,  which  was  found  to  be  extremely  inconvenient.  And,  there- 
fore, by  a  Statute  which  was  passed  in  the  year  1469,  it  was  provided,  "  Item— It  is  thought 
expedient  that  the  king  s  rolls  and  register  be  put  in  books,  and  have  sic  strength  as  the  rolls  had 
of  before.'* 

Nothing  further  appears  to  have  been  done  for  nearly  200  years,  when  the  same  benefit  was 
given,  of  writing  bookways,  with  regard  to  writs  which  passed  under  the  Great  or  the  Privy  Seal 
by  an  act  in  the  reign  of  Charles  the  Second,  the  Statute  of  the  12th  of  July,  1672,  which  is  in 
these  terms  : — "  Likewise  His  Majesty  understanding  the  great  trouble  and  inconveniences 
occasioned  by  the  writing  of  long  charters  and  other  writs  which  pass  the  seals  aforesaids,  in  one 
broad  parchment  of  so  great  length  and  largeness,  that  they  can  hardly  be  read,  doth,  for  ren:>  ' 
thereof,  with  advice  foresaid,  statute  and  ordain  that  it  shall  be  free  to  any  person  who  hatb  y 
charter  or  writ  to  be  written  for  the  Great  or  Privy  Seals,  to  choose  whether  to  have  the  sa.  e 
written  on  a  broad  skin  of  parchment  as  formerly,  or  to  have  them  written  by  way  of  a  book  !" 
leaves  of  parchment  about  the  breadth  of  an  ordinary  sheet  of  paper;  and,  accordingly,  the 
writers  to  the  Great  and  Privy  Seals  are  hereby  ordained  to  write  and  expede  the  same.  And  if 
they  shall  be  written  in  the  way  of  a  book,  that  each  page  be  signed  and  marked  by  them  as 
said  is." 

This  privilege  (if  I  may  so  call  it)  of  writing  bookways  was  afterwards  extended  to  instruments 
of  seisins  by  a  Statute  of  the  year  1686,  which  is  called  "An  Act  for  writing  seisins  by  way  of 
book;'*  and  which  states,  "Our  Sovereign  Lord  taking  into  his  consideration  that  seisins  do 
extend  to  great  length  by  reason  of  inserting  and  repeating  of  the  whole  provisions  of  the  charter 
therein ;  therefore  His  Majesty,  with  advice  and  consent  of  his  estates  of  parliament,  for  the 
more  easy  and  commodious  perusal  thereof,  statutes  and  ordains,  that  it  shall  be  lawful  for 
parties,  if  they  think  fit,  to  cause  write  and  extend  their  seisins  by  way  of  book,  the  attestation  of 
the  notary  condescending  upon  the  number  of  the  leaves  of  the  book,  and  each  leaf  being  signed 
by  the  notary  and  witnesses  to  the  giving  of  the  seisin.  And  ratifies  all  seisins  already  written 
by  way  of  book  by  warrant  of  His  Majesty's  Privy  Council.*'  And  then,  ten  years  afterwards, 
in  the  year  1696,  followed  the  Statute  in  question. 

Assuming  that  deeds  written  bookways  were  not  in  use  prior  to  this  Statute  of  1696,  which,  I 
think,  I  am  entitled  to  do,  from  the  reference  which  I  have  made  to  the  text  writers  and  to  the 
authorities,  and  to  the  provisions  of  those  different  Statutes,  it  appears  to  me,  that  the  effect  of 
this  Statute  clearly  is  to  allow,  for  the  first  time,  these  different  instruments  which  are  mentioned 
in  the  Statute  to  be  written  by  way  of  book  on  leaves  of  paper,  either  in  folio  or  quarto. 

It  has  been  said,  that  the  Statute  refers  to  two  things  which  were  previously  well  known,  and 
merely  allows  a  choice  between  the  two.  But  I  think  it  is  quite  plain  from  its  words,  that  it 
refers  to  the  roll  form,  as  being  that  which  alone  was  in  use,  referring  to  all  deeds  being  written 
in  sheets  battered  together  as  formerly,  and  it  introduces  an  alternative  as  something  new,  which 
is  to  be  allowed  for  the  first  time  under  this  Statute. 
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declares  to  be  as  vr.lid  and  formal  as  if  they  were  written  on  several  sheets  battered  toged», 
and  signed  on  the  maigin  accoiding  to  the  present  custom.'*  Now  I  think,  that,  in  order  u 
entitle  you  to  insist  that  a  deed  written  bookwayswas  as  valid  as  a  deed  written  according  totbt 
former  custom,  and  signed  in  the  margin,  you  must  shew  that  you  have  complied  with  all  tk 
requisites  of  the  Statute;  but,  in  looking  at  the  authorities,  I  confess  that  it  appeared  to  me  (asi 
that,  indeed,  I  understand  to  be  also  the  view  of  my  noble  and  learned  friend)  that  the  signisf 
in  the  margin  was  not  so  absolutely  requisite  as  that  the  consequence  of  non-sig^ning^  in  ibt 
margin  would  be  to  make  invalid  a  deed  written  in  sheets  battered  together,  (according  to  tk 
expression  used,)  which  means  sheets  fastened  together  by  paste. 

But  there  are  abundant  authorities  which  have  been  referred  to.  There  was  Og^/Vt^^s  cast 
reported  in  Morrison,  in  1674  I  that  was  before  the  Statute,  and,  therefore,  is  not  impcntait 
There  was  Sims'  case,  on  the  23d  of  November  1708,  in  which  the  argument  on  both  sides,  whid 
was  acted  upon  by  the  Court,  presumed  that  before  the  Statute  "  side  scription,'  \as  they  call  & 
was  not  so  essential  as  that  the  want  o*  it  would  invalidate  the  deed,  nevenheless,  they  say  '*Ia 
invaluit  usus  et  consuetudo.*'  It  was  the  common  practice  to  subscribe  at  the  side,  that  is,  ts 
write  a  subscription  over  the  joinings,  in  order  to  shew  that  there  had  been  no  tampering  wid 
the  deed,  but  that  it  was  the  real  deed  of  the  party  producing  it.  And  then,  further,  in  Lor! 
Elchies'  note  there  is  the  case  of  Ferguson  v.  Burnet,  in  which  the  Court  lay  down  this: 
**  Before  the  Act  of  1696,  deeds  written  scroll  ways,  on  different  sheets,  required,  sign  ings  at  tl^ 
joinings  as  a  piece  of  evidence,  but  not  as  a  solemnity  ;"  that  is  to  say,  you  required  to  havefi 
explained  why  it  was  not  so  signed,  but  it  was  not  what  the  Scotch  call  a  solemnity  ;  that  is,itB 
not  something  which,  like  the  signing  of  a  deed  in  this  country,  is  essential  to  its  validity. 

Well,  then,  if  a  deed  made  on  sheets  of  paper  battered  together  but  not  side  scribed  was  ^ 
capable  of  being  sustained  as  a  valid  deed,  though  not  of  itself  so  far  probative  as  to  be  pritid 
fiuic  evidence  that  everything  was  correct  when  it  was  produced,  it  would  seem  to  follow  that  1 
deed  wanting  the  solemnities  which  are  required  by  the  Act  of  1696  might,  at  least,  come  in  the 
place  of  the  old  Scotch  deed,  written  on  sheets  battered  together,  but  not  sidescribed. 

But  then  the  answer  given  to  that  is,  that,  before  this  Statute,  deeds  written  bookways  wae 
not  valid  according  to  the  law  of  Scotland,  and  that  it  is  only  by  virtue  of  the  Act  of  1696  that 
the  /  're  made  valid.  And  I  must  own,  that  to  that  argument  great  force  is  to  be  attributed, from 
thu  c.rca  nstance  that  in  all  these  cases  the  Court  has  beaten  about,  as  it  were,  to  find  arguments 
to  :  i.:a:n  the  different  deeds  that  have  been  brought  before  them,  and  none  of  them  have  seemed 
to  puw  forward  the  observation  that,  though  the  deed  was  not  valid  under  the  Statute,  it  was  sdS 
valid  at  common  law.  That  is  an  argument  strongly  shewing  that  these  deeds  written  bookways 
were  not  valid  at  common  law.  On  the  other  hand,  I  cannot  but  observe  that  deeds  wiKt 
certainly  valid  at  common  law,  if  written  bookways  on  only  one  sheet.  That  must  have  been  so, 
because  there  are  several  cases  in  which  deeds  written  bookways,  when  they  were  on  one  sheei^ 
have  been  held  good,  though  they  did  not  comply  with  the  Statute. 

Therefore,  it  has  certainly  appeared  to  me,  that  it  would  be  a  correct  general  statement  of  the 
common  law  of  Scotland  to  say,  that  a  deed  written  bookways  might  be  valid  if  written  upon  one 
sheet ;  but  if  it  were  written  on  two  sheets  it  was  invalid.  That  is  a  necessary  consequence 
from  the  authorities.  I  think  that  must  be  taken  to  have  been  the  opinion  of  the  Judges  below. 
And  that  being  so,  I  quite  agree  in  the  conclusion  come  to  by  the  Court  of  Session,  that  this 
deed  is  not  valid,  as  not  having  been  brought  within  the  provisions  of  ihe  Statute  of  1696. 

Lord  Wensleydale. — My  Lords,  this  case  has  been  argued  at  great  length,  and  with  great 
ability  and  great  industry  on  both  sides,  and  I  believe  all  the  authorities  that  could  be  brought  to 
bear  upon  this  subject  have  been  cited,  both  in  decided  cases  and  text  books.  But,  after  all,  I 
own  it  appears  to  me  that  the  question  lies  in  a  very  narrow  compass,  and  1  cannot  accede  to 
the  objection  that  was  made  by  Sir  Richard  Bethell  to  the  judgment  of  the  Lord  Justice 
Clerk,  for  1  think  he  puts  it  upon  a  very  clear,  and  intelligible,  and  satisfactory  basis.  He  says 
that  there  is  no  room  for  inquiry,  in  this  case,  into  what  has  been  not  very  correctly  called  the 
question  as  to  the  directory  or  mandatory  provisions  of  the  Statute.  That  expression  is  not 
altogether  accurate,  as  1  have  taken  occasion  to  observe  in  the  course  of  the  discussion.  Bat  it 
is  intelligible  enough,  he  says  very  properly.  In  this  case  the  Statute  commands  nothing, 
directs  nothing  ;  it  merely  gives  a  privilege  to  all  the  liege  subjects  to  make  use  of  the  Statute 
upon  conditions,  and  to  have  the  benefit  of  the  Statute  upon  conditions. 

I  think  the  words  of  the  Statute  are  perfectly  clear.  In  the  recital  it  appears  that  there  being 
some  difficulty  in  lieges  finding  out  ***passages  in  long  contracts,  decreets,  dispositions,  extracts, 
transumpts,  and  other  securities,  consisting  of  many  sheets  battered  together,  which  must  be 
either  folded  or  rolled  together,  doth  for  remied  thereof,  with  advice  and  consent  of  the  Estates 
of  Parliament,  statute  and  ordain  that  it  shall  be  free  hereafter  for  any  person  who  had  any 
contract,  decreet,  disposition,  or  other  security  above  mentioned,  to  write,  to  chuse  whether  he 
will  have  the  same  written  in  sheets  battered  together  as  formerly,  or  to  have  them  written  by 
way  of  book,  in  leafs  of  paper  either  folio  or  quarto.'* 

Therefore,  it  clearly  appears  to  me  a  privilege  given,  and  it  annexes  a  condition  to  that 
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MTivilege,  for  it  uses  the  word  **  providing/*"  and  it  insists  on  providing  certain  conditions  without 
/hich  parties  cannot  have  the  benefit  of  the  Statute.  The  words  are  so  very  clear,  that  I  think 
hey  cannot  admit  of  the  least  doubt. 

The  provision  is,  in  the  first  place,  "  if  they  be  written  bookways,  every  page  be  marked  with 
he  nu  nber  first,  second,  &c.,  and  signed  as  the  margins  were  before,  and  that  the  end  of  the 
ast  page  make  mention  ho«^  many  pages  are  therein  contained,  in  which  page  only  witnesses 
ire  to  sign  in  writs  and  securities,  where  witnesses  are  required  by  law  ;  and  such  writs  and 
securities  being  written  bookways,  marked  and  signed  as  said  is,  His  Majesty,  with  consent  fore- 
said, declares  to  be  as  valid  and  formal  as  if  they  were  written  on  several  sheets  battered 
together,  and  signed  on  the  margin  according  to  the  present  custom.**  Therefore,  it  is  clearly  an 
option  given  on  certain  express  conditions,  and  those  conditions  must  be  complied  with. 

If  there  had  been  a  uniform  course  of  decision  that  these  conditions  need  not  be  complied  with, 
even  if  that  could  be  shewn,  I  should  still  have  hesitated  very  considerably  whether  it  was  com- 
petent to  the  Court  to  repeal  the  express  provisions  of  an  act  of  parliament.     But,  on  investi- 
gating the  cases  which  have  been  brought  before  us,  it  does  not  appear  that  there  is  any 
authority  to  that  extent, — there  is  nothing  bearing  upon  it  except  the  interlocutor  of  Lord 
Robertson,  which  does  not  proceed  upon  the  ground  that  the  condition  of  signing  each  page 
might  be  dispensed  with ;  but  inasmuch  as  that  learned  Lord  afterwards  coincided  with  the  rest 
of   the  Judges  in  Lord  Hopetoun^s  case,  it  cannot  be  supposed  that  he  persevered  in  that  opinion 
to  the  last ;  and  with  that  exception,  there  is  really  not  a  single  authority  which  goes  to  the 
extent  of  shewing  that  these  conditions  may  be  abrogated.     All  that  has  been  done  in  that 
direction  has  been,  that  the  Court  have  said  that  they  will  not  be  strict  to  look  at  the  manner  in 
which  these  conditions  have  been  performed.     There  are  decisions,  which  I  need  not  refer  to, 
'  that  the  numbers  of  the  pages  may  be  put,  not  in  words  as  it  is  in  the  Statute,  but  in  numerals. 
Probably,  if  they  were  put  in  Roman  numerals,  as  well  as  Arabic  numerals,  that  would  be  suffi- 
\  cient.     There  are  also  decisions,  that  where  the  numbers  are  written  in  words,  and  a  part  of  the 
'  -words  has  been  written  upon  an  erasure,  if  the  words  can  be  sufficiently  made  out,  as  in  the  case 
of  "first"  in  the  one  case,  and  "twelfth**  in  another,  that  was  a  sufficient  compliance  with 
the  act. 

So  also  another  case  has  gone  upon  the  supposition  that  the  word  *' sides*'  might  be  substi- 
'  tuted  for  "pages.*'   I  think  that  clearly  was  so  in  Wi/liamson^s  case;  it  is  perfectly  clear,  if  you 
'   look  at  it,  that  the  ground  upon  which  that  decision  proceeded  was,  that  the  substitution  of  the 
word  "  sides  "  instead  of  "  pages  *'  was  a  sufficient  compliance  with  the  act. 

In  other  cases  the  Court  has  gone  upon  the  supposition,  that  the  act  only  applies  where  there 
are  two  leaves  used.  I  think  it  is  perfectly  clear  upon  the  construction  of  the  act,  that  it 
'  only  applies  to  such  cases.  It  is  clearly  meant  to  apply  only  to  deeds  if  they  are  written  upon 
two  sheets,  which  must  be  joined  together,  in  a  certain  manner,  with  side  scriptions  at  the 
'  junctures.  But  in  case  there  is  only  one  sheet  or  leaf,  the  Statute  is  not  applicable  at  all. 
Therefore,  all  those  cases,  many  of  which  were  cited  before  us,  really  have  no  application  to  the 
present  case. 

Therefore,  I  think,  that,  reading  the  words  of  the  Statute,  according  to  their  ordinary  import 
and  meaning,  and  without  a  single  decision  to  induce  us  to  put  a  different  construction  upon 
these  words,  we  are  obliged  to  give  them  effect.  And,  however  reluctant  we  may  be  to  let  a 
technical  objection  of  this  kind  prevail,  yet  we  must  come  to  the  conclusion  that  the  conditions 
imposed  by  the  Statute  have  not  been  performed ;  and  that,  therefore,  this  deed  made  bookways, 
consisting  of  more  sheets  than  one,  stands  upon  the  common  law. 

If  it  could  be  shewn  that  this  deed  was  according  to  common  law  binding,  although  it  was 
written  bookways,  and  although  it  consisted  of  several  sheets,  then  I  think  the  judgment  could 
not  be  supported.  One  thing  is  perfectly  clear,  that,  in  a  case  of  this  kind,  it  is  incumbent  upon 
the  appellants  to  shew,  that  this  deed  would  be  valid  at  common  law.  But  I  think  there  can  be 
very  little  doubt  about  it,  for  otherwise,  why  should  this  Statute  itself,  and  other  Statutes  of  a  like 
kind,  have  been  passed  authorizing  engrossments  upon  more  sheets  than  one  written  bookways ; 
and  why  should  there  have  been,  during  such  a  length  of  time,  so  many  cases  upon  this  subject, 
in  which  the  Courts  have  been  striving  to  get  oujt  of  the  difficulties  created  by  this  Statute  1  It 
appears  to  me,  therefore,  perfectly  clear,  that  we  must  take  a  Scotch  deed  of  more  sheets  than 
one  written  bookways  without  pagination  as  bad  at  common  law.  And  then  the  appellants 
cannot  have  the  advantage  of  this  Statute  unless  they  have  complied  with  its  conditions ;  and 
they  not  having  complied  with  the  condition  in  question  in  any  sense  of  the  term,  however  loose, 
I  think  the  judgment  of  the  Court  below  is  perfectly  right,  and  ought  to  be  affirmed. 

Lord  Kingsdown.— My  Lords,  I  feel  myself  compelled  to  concur  in  the  judgment  which  has 
been  proposed  by  the  Lord  Chancellor.  It  seems  to  me,  that  the  most  reasonable  interpretation  to 
be  given  to  the  Statute  is,  that  it  either  introduced  a  new  practice,  or  established  a  practice 
already  existing,  but  which  was  considered  of  doubtful  authority;  and  that  it  established  or 
introduced  that  practice,  subject  to  this  condition,  that  certain  formalities  or  solemnities  should 
be  complied  with  which  would  have  the  effect  of  producing  an  identification  of  the  several  pages 
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declares  ^o  be  as  vr.lid  and  formal  as  if  they  were  written  on  several  sheets  battered  together, 
and  signed  on  the  maigin  according  to  the  present  custom."  Now  1  think,  that,  in  or<kr:: 
entitle  you  to  insist  that  a  deed  written  bookwayswas  as  valid  as  a  deed  written  according  totbe 
former  custom,  and  signed  in  the  margin,  you  must  shew  that  you  have  complied  with  all  tk 
requisites  of  the  Statute ;  but,  in  looking  at  the  authorities,  I  confess  that  it  appeared  to  me  (aat 
that,  indeed,  I  understand  to  be  also  the  view  of  my  noble  and  learned  friend)  that  the  signac 
in  the  margin  was  not  so  absolutely  requisite  as  that  the  consequence  of  non>signin^  m  ik 
margin  would  be  to  make  invalid  a  deed  written  in  sheets  battered  together,  (according  to  tk 
expression  used,)  which  means  sheets  fastened  together  by  paste. 

But  there  are  abundant  authorities  which  have  been  referred  to.  There  was  Og^ilTn^s  ess. 
reported  in  Morrison,  in  1674  ;  that  was  before  the  Statute,  and,  therefore,  is  not  importaEt 
There  was  St'ms^  case,  on  the  23d  of  November  1708,  in  which  the  argument  on  both  sides,  whid 
was  acted  upon  by  the  Court,  presumed  that  before  the  Statute  "  side  scription,'\'as  they  cajl  t 
was  not  so  essential  as  that  the  want  o*  it  would  invalidate  the  deed,  nevertheless,  they  say  '*ia 
invaluit  usus  et  consuetudo."  It  was  the  common  practice  to  subscribe  at  the  side,  that  is,  t: 
write  a  subscription  over  the  joinings,  in  order  to  shew  that  there  had  been  no  taaipering  wi^ 
the  deed,*  but  that  it  was  the  real  deed  of  the  party  producing  it.  And  then,  further,  in  Lord 
Elchies*  note  there  is  the  case  of  Ferguson  v.  Burnet,  in  which  the  Court  lay  down  this: 
"Before  the  Act  of  1696,  deeds  written  scroUways,  on  different  sheets,  required. signings  atibi 
joinings  as  a  piece  of  evidence,  but  not  as  a  solemnity  ;"  that  is  to  say,  you  required  to  havti 
explained  why  it  was  not  so  signed,  but  it  was  not  what  the  Scotch  call  a  solemnity  ;  that  is, its 
not  something  which,  like  the  signing  of  a  deed  in  this  country,  is  essential  to  its  validity. 

Well,  then,  if  a  deed  made  on  sheets  of  paper  battered  together  but  not  side  scribed  was  siS 
capable  of  being  sustained  as  a  valid  deed,  though  not  of  itself  so  far  probative  as  to  be  ffi^ 
facie  evidence  that  everything  was  correct  when  it  was  produced,  it  would  seem  to  follow  that  1 
deed  wanting  the  solemnities  which  are  required  by  the  Act  of  1696  might,  at  least,  come  in  tk 
place  of  the  old  Scotch  deed,  written  on  sheets  battered  together,  but  not  sidescribed. 

But  then  the  answer  given  to  that  is,  that,  before  this  Statute,  deeds  written  bookways  were 
not  valid  according  to  the  law  of  Scotland,  and  that  it  is  only  by  virtue  of  the  Act  of  1696  dot 
the  /  're  made  valid.  And  1  must  own,  that  to  that  argument  great  force  is  to  be  attributed, froe 
the  c. re u instance  that  in  all  these  cases  the  Court  has  beaten  about,  as  it  were,  to  find  aigumeoB 
to  .  1  ).a:n  the  different  deeds  that  have  been  brought  before  them,  and  none  of  them  have  seesaed 
to  puL  I  or  ward  the  observation  that,  though  the  deed  was  not  valid  under  the  Statute,  it  was  st3 
valid  at  common  law.  That  is  an  argument  strongly  shewing  that  these  deeds  written  bookwavs 
were  not  valid  at  common  law.  On  the  other  hand,  I  cannot  but  observe  that  deeds  wc?e 
certainly  valid  at  common  law,  if  written  bookways  on  only  one  sheet.  That  must  have  bees  sa, 
because  there  are  several  cases  in  which  deeds  written  bookways,  when  they  were  on  one  shee^ 
have  been  held  good,  though  they  did  not  comply  with  the  Statute. 

Therefore,  it  has  certainly  appeared  to  me,  that  it  would  be  a  correct  general  statement  of  the 
common  law  of  Scotland  to  say,  that  a  deed  written  bookways  might  be  valid  if  written  upon  one 
sheet ;  but  if  it  were  written  on  two  sheets  it  was  invalid.  That  is  a  necessary  consequence 
from  the  authorities.  I  think  that  must  be  taken  to  have  been  the  opinion  of  the  Judges  belov. 
And  that  being  so,  1  quite  agree  in  the  conclusion  come  to  by  the  Court  of  Session,  that  diis 
deed  is  not  valid,  as  not  having  been  brought  within  the  provisions  of  ihe  Statute  of  1696. 

Lord  Wensleydale. — My  Lords,  this  case  has  been  argued  at  great  length,  and  with  great 
ability  and  great  industry  on  both  sides,  and  1  believe  all  the  authorities  that  could  be  brought  to 
bear  upon  this  subject  have  been  cited,  both  in  decided  cases  and  text  books.  But,  after  aU,  1 
own  it  appears  to  me  that  the  question  lies  in  a  very  narrow  compass,  and  1  cannot  accede  to 
the  objection  that  was  made  by  Sir  Richard  Bcthell  to  the  judgment  of  the  Lord  Justice 
Clerk,  for  1  think  he  puts  it  upon  a  very  clear,  and  intelligible,  and  satisfactory  basis.  He  says 
that  there  is  no  room  for  inquiry,  in  this  case,  into  what  has  been  not  very  correctly  called  the 
question  as  to  the  directory  or  mandatory  provisions  of  the  Statute.  That  expression  is  doc 
altogether  accurate,  as  I  have  taken  occasion  to  observe  in  the  course  of  the  discussion.  But  it 
is  intelligible  enough,  he  says  very  properly.  In  this  case  the  Statute  commands  nothing, 
directs  nothing  ;  it  merely  gives  a  privilege  to  all  the  liege  subjects  to  make  use  of  the  Statute 
upon  conditions,  and  to  have  the  benefit  of  the  Statute  upon  conditions. 

I  think  the  words  of  the  Statute  are  perfectly  clear.  In  the  recital  it  appears  that  there  beii^ 
some  difficulty  in  lieges  finding  out  '^passages  in  long  contracts,  decreets,  dispositions,  extracts, 
transumpts,  and  other  securities,  consisting  of  many  sheets  battered  together,  which  must  be 
either  folded  or  rolled  together,  doth  for  remied  thereof,  with  advice  and  consent  of  the  Estates 
of  Parliament,  statute  and  ordain  that  it  shall  be  free  hereafter  for  any  person  who  had  any 
contract,  decreet,  disposition,  or  other  security  above  mentioned,  to  write,  to  chuse  whether  be 
will  have  the  same  written  in  sheets  battered  together  as  formerly,  or  to  have  them  written  by 
way  of  book,  in  leafs  of  paper  either  folio  or  quarto.*' 

Therefore,  it  clearly  appears  to  me  a  privilege  given,  and  it  annexes  a  condition  to  that 
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privilege,  for  it  uses  the  word  **  providing,*  and  it  insists  on  providing  certain  conditions  without 
vhicli  parties  cannot  have  the  benefit  of  the  Statute.  The  words  are  so  very  clear,  that  I  think 
L^ey  cannot  admit  of  the  least  doubt. 

Xlie  provision  is,  in  the  first  place,  "  if  they  be  written  bookways,  every  page  be  marked  with 
:lie  nu  nber  first,  second,  &c.,  and  signed  as  the  margins  were  before,  and  that  the  end  of  the 
Last  page  make  mention  how  many  pages  are  therein  contained,  in  which  page  only  witnesses 
are  to  sign  in  writs  and  securities,  where  witnesses  are  required  by  law  ;  and  such  writs  and 
securities  being  written  bookways,  marked  and  signed  as  said  is,  His  Majesty,  with  consent  fore- 
said, declares  to  be  as  valid  and  formal  as  if  they  were  written  on  several  sheets  battered 
together,  and  signed  on  the  margin  according  to  the  present  custom."  Therefore,  it  is  clearly  an 
option  given  on  certain  express  conditions,  and  those  conditions  must  be  complied  with. 

If  there  had  been  a  uniform  course  of  decision  that  these  conditions  need  not  be  complied  with, 
even  if  that  could  be  shewn,  I  should  still  have  hesitated  very  considerably  whether  it  was  com- 
petent to  the  Court  to  repeal  the  express  provisions  of  an  act  of  parliament.     But,  on  investi- 
gating the  cases  which  have  been  brought  before  us,  it  does  not  appear  that  there  is  any 
authority  to  that  extent, — there  is  nothing  bearing  upon  it  except  the  interlocutor  of  Lord 
,  Robertson,  which  does  not  proceed  upon  the  ground  that  the  condition  of  signing  each  page 
might  be  dispensed  with ;  but  inasmuch  as  that  learned  Lord  afterwards  coincided  with  the  rest 
of    the  Judges  in  Lord  HopetomCs  case,  it  cannot  be  supposed  that  he  persevered  in  that  opinion 
to  the  last ;  and  with  that  exception,  there  is  really  not  a  single  authority  which  goes  to  the 
extent  of  shewing  that  these  conditions  may  be  abrogated.     All  that  has  been  done  in  that 
direction  has  been,  that  the  Court  have  said  that  they  will  not  be  strict  to  look  at  the  manner  in 
;  which  these  conditions  have  been  performed.     There  are  decisions,  which  I  need  not  refer  to, 
that  the  numbers  of  the  pages  may  be  put,  not  in  words  as  it  is  in  the  Statute,  but  in  numerals. 
Probably,  if  they  were  put  in  Roman  numerals,  as  well  as  Arabic  numerals,  that  would  be  suffi- 
'  cient.     There  are  also  decisions,  that  where  the  numbers  are  written  in  words,  and  a  part  of  the 
-words  has  been  written  upon  an  erasure,  if  the  words  can  be  sufficiently  made  out,  as  in  the  case 
of   "  first "  in  the  one  case,  and  "  twelfth "  in  another,  that  was  a  sufficient  compliance  with 
;  the  act. 

So  also  another  case  has  gone  upon  the  supposition  that  the  word  *' sides*'  might  be  substi- 
•  tuted  for  "  pages."   I  think  that  clearly  was  so  in  Williamson^ s  case :  it  is  perfectly  clear,  if  you 
look  at  it,  that  the  ground  upon  which  that  decision  proceeded  was,  that  the  substitution  of  the 
word  "  sides  "  instead  of  "  pages  "  was  a  sufficient  compliance  with  the  act. 

In  other  cases  the  Court  has  gone  upon  the  supposition,  that  the  act  only  applies  where  there 
are  tw6  leaves  used.  I  think  it  is  perfectly  clear  upon  the  construction  of  the  act,  that  it 
only  applies  to  such  cases.  It  is  clearly  meant  to  apply  only  to  deeds  if  they  are  written  upon 
'  two  sheets,  which  must  be  joined  together,  in  a  certain  manner,  with  side  scriptions  at  the 
junctures.  But  in  case  there  is  only  one  sheet  or  leaf,  the  Statute  is  not  applicable  at  all. 
Therefore,  all  those  cases,  many  of  which  were  cited  before  us,  really  have  no  application  to  the 
'    present  case. 

Therefore,  I  think,  that,  reading  the  words  of  the  Statute,  according  to  their  ordinary  import 
and  meaning,  and  without  a  single  decision  to  induce  us  to  put  a  different  construction  upon 
these  words,  we  are  obliged  to  give  them  effect.  And,  however  reluctant  we  may  be  to  let  a 
technical  objection  of  this  kind  prevail,  yet  we  must  come  to  the  conclusion  that  the  conditions 
imposed  by  the  Statute  have  not  been  performed ;  and  that,  therefore,  this  deed  made  bookways, 
consisting  of  more  sheets  than  one,  stands  upon  the  common  law. 

If  it  could  be  shewn  that  this  deed  was  according  to  common  law  binding,  although  it  was 
written  bookways,  and  although  it  consisted  of  several  sheets,  then  I  think  the  judgment  could 
not  be  supported.  One  thing  is  perfectly  clear,  that,  in  a  case  of  this  kind,  it  is  incumbent  upon 
the  appellants  to  shew,  that  this  deed  would  be  valid  at  common  law.  But  I  think  there  can  be 
very  little  doubt  about  it,  for  otherwise,  why  should  this  Statute  itself,  and  other  Statutes  of  a  like 
kind,  have  been  passed  authorizing  engrossments  upon  more  sheets  than  one  written  bookways; 
and  why  should  there  have  been,  during  such  a  length  of  time,  so  many  cases  upon  this  subject, 
in  which  the  Courts  have  been  striving  to  get  out  of  the  difficulties  created  by  this  Statute  ?  It 
appears  to  me,  therefore,  perfectly  clear,  that  we  must  take  a  Scotch  deed  of  more  sheets  than 
one  written  bookways  without  pagination  as  bad  at  common  law.  And  then  the  appellants 
cannot  have  the  advantage  of  this  Statute  unless  they  have  complied  with  its  conditions ;  and 
they  not  having  complied  with  the  condition  in  question  in  any  sense  of  the  term,  however  loose, 
1  think  the  judgment  of  the  Court  below  is  perfectly  right,  and  ought  to  be  affirmed. 

Lord  Kingsdown.— My  Lords,  I  feel  myself  compelled  to  concur  in  the  judgment  which  has 
been  proposed  by  the  Lord  Chancellor.  It  seems  to  me,  that  the  most  reasonable  interpretation  to 
be  given  to  the  Statute  is,  that  it  either  introduced  a  new  practice,  or  established  a  practice 
already  existing,  but  which  was  considered  of  doubtful  authority;  and  that  it  established  or 
introduced  that  practice,  subject  to  this  condition,  that  certain  formalities  or  solemnities  should 
be  complied  with  which  would  have  the  effect  of  producing  an  identification  of  the  several  pages 
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of  which  the  document  consisted,  equivalent  to,  though  not  precisely  of  the  same  form  with,  that 
vhich  had  been,  though  not  by  statutory  enactment,  yet  by  usage,  introduced  and  in  r^ular 
use,  when  instruments  were  written  in  what  is  called  the  former  manner  "  battered  together.'  1 
feel  obliged,  therefore,  to  concur,  although  reluctantly,  in  the  judgment,  that  upon  the  whole  thia 
instrument  does  not  comply  with  the  Statute,  and  is  therefore  void. 

Interlocutor'^  affirmedj  and  appeal  dismissed  with  costs, 
John  Cullen,  W.S.  Appellant^  Agents;  J.  F.  Elmslie,  London  Solicitor. — Morton,  White- 
head, and  Greig,  W.S.  Respondent^  Agents;  Dodds  and  Greig,  London  Solicitors, 
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Ernest  Gammell  and  Others,  Appellants,  v.  The  Commissioners  of  Hek 
Majesty's  Woods  and  Forests,  Respondents. 

Salmon  Fishings — Crown — Property — Fishing  on  Sea  Coast — Limit. 

Held  (affirming  judgment),  That  the  salmon  fishings  around  the  coast  of  Scotland  form  part  ef 

the  hereditary  revenues,  and  belong  exclusively  to  the  Crown ^  so  far  as  not  expressly  ^antilf 

by  charters  or  otherwise,  to  subjects  or  vassals? 

The  respondents,  as  the  statutory  administrators  of  the  Crown  revenue  in  Scotland,  brougk 
this  action,  (in  1849,)  setting  forth — "That  all  the  salmon  fishings  around  the  coast  of  Scotland, 
and  in  the  navigable  estuaries,  bays,  and  rivers  thereof,  so  far  as  the  same  have  not  bees 
granted  to  any  of  our  subjects  by  charters  or  otherwise,  belong  to  us  jure  coronce^  and  form 
part  of  the  hereditary  revenues  of  our  Crown  in  Scotland :  That,  in  particular,  the  salmca 
fishings  ex  adverso  of  the  estate  of  Portlethen,  in  the  county  of  Kincardine  foresaid,  belong  to  bs 
jure  corona,  and  are  now  under  the  management  of  the  said  Commissioners  of  Woods,  Forests, 
Land  Revenues,  Works,  and  Buildings  :  That  the  defender,  Ernest  Gammell,  is  proprietor  rf 
the  estate  of  Portlethen  :  That  the  charters  and  other  titles  flowing  from  us  and  our  royal 
predecessors,  in  favour  of  the  said  Ernest  Gammell  or  his  authors,  contain  no  grant  of  salmon 
fishings,  and  he  has  no  right  or  title  to  salmon  ^^Mva^  ex  adverso  of  the  said  estate  of  Pordetheo, 
or  in  any  part  of  the  sea  coast  adjoining  thereto  :  That  the  defender,  Ernest  Gammell,  and  his 
predecessors,  never  fished,  or  attempted  to  fish,  for  salmon,  grilse,  or  salmon  trout,  ex  ad-verso  of 
the  said  estate,  or  in  any  part  of  the  sea  coast  adjoining  thereto,  by  net  and  coble  or  otherwise, 
until  within  the  List  few  years  :  That  the  said  defender  has  recently,  without  any  right  or  tide, 
granted  a  pretended  lease  of  the  salmon  fishings,  ex  adverso  of  the  said  estate,  in  favour  of  the 
other  defenders,  Messrs.  Gray  and  Hutcheon,  and  these  parties  have  illegally  and  unwarrantably 
erected  or  used  stake  nets,  bag  nets,  or  other  destructive  engines  for  catching  salmon  in  the  sea, 
opposite,  or  nearly  opposite,  to  the  said  estate  of  Portlethen  :  That  these  nets  or  engines  are 
placed  in  the  sea  along  the  sea  coast,  and  remain  stationary  in  the  water,  where  they  are  fixed  by 
stakes,  anchors,  or  other  moorings,  so  as  to  intercept  the  passage  of  the  salmon,  and  force  or  decoy 
them  into  courts  or  enclosures  of  netting  where  they  are  caught :  That  the  said  defenders  have 
no  right  or  title  to  fish  for  salmon,  grihe,  or  salmon  trout,  at  the  place  or  places  above  described : 
That  the  pursuers  intimated  their  willingness  to  grant  a  lease  of^  the  foresaid  salmon  fishings  ia 
favour  of  the  defenders,  at  a  moderate  rent,  but  this  proposal  was  declined  ;  and  the  defenders 
most  illegally  and  unwarrantably  persist  in  fishing  for  salmon,  grilse,  and  salmon  trout,  at  the 
place  or  places  above  described,  by  means  of  bag  or  stake  nets,  and  other  apparatus,  without 
having  any  legal  right  or  title  so  to  do :  That,  in  the  circumstances  above  set  forth,  the  pursuers 
are  entitled  to  insist  in  and  follow  forth  the  conclusions  of  declarator  and  others  underwritten." 

The  first  declaratory  conclusion,  upon  which  the  discussion  mainly  turned,  was  as  follows: — 
"That  the  salmon  fishings  around  the  sea  coast  of  Scotland  belong  exclusively  to  us  and  our  royal 
successors  and  form  part  of  the  hereditary  revenues  of  the  Crown  of  Scotland,  so  far  as  the  said 
salmon  fishings  have  not  been  expressly  granted  to  any  of  our  subjects  or  vassals  by  charters  or 
otherwise."  The  second  declaratory  conclusion  was  as  follows: — "That  the  salmon  fishings 
opposite  to  the  said  lands  and  estate  of  Portlethen,  in  the  county  of  Kmcardine,  belong  exclu- 
sively to  us  and  our  royal  successors,  and  that  the  defender,  Ernest  Gammell,  the  proprietor  of 

^  The  exact  terms  of  the  order  of  the  House  of  Lords  in  this  case  are  set  forth  in  a  subsequent 
appeal  of  Whiteheads,  Galbreath, post  (22  July  1861). 
*  See  previous  reports  13  D.  854;  23  Sc.  Jur.  388.        S.  C.  3  Macq.  Ap.  419:  31  Sc.  Jur.  431. 
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he  said  estate  of  Portlethen,  and  the  other  defenders  as  tenants,  or  claiming  right  under  him, 
lave  no  right  or  title  to  fish  for  salmon,  grilse,  or  salmon  trout,  ex  advcrso  of  the  said  lands  and 
estate  of  Portlethen,  or  in  any  part  of  the  sea  coast  adjoining,  by  means  of  stake  nets  or  bag  nets, 
yt  by  net  and  coble,  or  in  any  other  manner  of  way/'  Then  followed  a  conclusion  for  interdict, 
md  for  the  protection  of  the  Crown  in  undisturbed  and  peaceable  possession  of  its  alleged  right. 
The  defences  stated  were  the  following: — "  i.  The  defender  Mr.  Gammell  being  the  proprietor 
of  lands  erected  into  a  barony,  the  right  of  salmon  fishing  in  the  adjoining  water  is  attached 
thereto.  2.  The  right  of  salmon  fishing  in  the  sea  does  not  belong  to  the  Crown,  as  a  part  of 
Its  hereditary  revenue.  3.  The  right  of  fishing  within  the  British  seas  is  a  privilege  belonging 
to,  and  which  may  be  exercised  by,  all  British  subjects,  and  cannot  be  constrained  or  defeated, 
or  interfered  with  by  the  Crown.  4.  According  to  constitutional  law,  the  right  to  public  fishings 
vested  in  the  Crown,  is  a  right  of  protection  for  the  benefit  of  the  subject,  but  is  not  a  right  of 
property.  5.  The  right  of  salmon  fishings  in  the  sea  is  not  inter  regalia^  and  therefore  the 
Crown  has  no  right  to  grant  it,  or  any  other  right  which  will  apply  to  the  fishes  of  the  sea,  or 
interfere  with  the  rights  and  privileges  of  the  public.  6.  The  defenders  bemg  entitled  to  take 
fishes  in  the  sea,  and  the  Crown  having  no  right  to  interfere  with  the  exercise  of  their  con- 
stitutional privileges,  they  are  at  liberty,  and  have  the  legal  power  of  using  and  erecting  such 
apparatus  as  they  may  consider  best  suited  for  the  purpose  of  taking  and  catching  fish  in  the 
sea." 

The  defenders  were  allowed  to  lodge  the  following  additional  pleas  : — "  i.  The  right  of  fishing 
in  the  British  seas  for  salmon  or  other  fish,  is  not  a  right  vested  in  the  Crown,  as  part  of  its 
hereditary  revenue^  and  cannot  be  appropriated  as  such  by  the  pursuers.  2.  Supposing  the 
right  to  fishings  in  the  sea  to  be  inter  regalia^  it  is  merely  so  vested  in  the  Crown  for  the 
purpose  of  regulation,  and  of  protection  to  the  public  or  subjects  of  the  realm,  who  are  by  law 
entitled  to  avail  themselves  of  the  public  right  of  fishing;  and  this  right  cannot  be  converted  or 
turned  into  a  royal  monopoly,  or  into  part  of  the  hereditary  revenue  of  the  Crown.  3.  The 
regalia  are  held  by  the  Crown  as  trustee  for  the  public,  for  the  use,  benefit,  and  protection  of 
the  subjects  of  the  realm  in  their  enjoyment  thereof.  They  form  no  part  of  the  hereditary 
revenue,  and  the  terms  are  neither  synonymous  nor  convertible." 

The  majority  of  the  Judges  in  the  Court  of  Session  gave  judgment  for  the  pursuers. 

The  defenders  appealed,  maintaining  in  their  printed  case  that  the  interlocutor  of  the  Court  of 

Session  should  be  reversed,  because — "  i.  The  right  of  fishing  in  the  British  seas  for  salmon  or 

other  fish,  is  not  a  right  vested  in  the  Crown  as  part  of  its  hereditary  revenues,  and  cannot  be 

appropriated  as  such  by  the  pursuers. — Selden,  Mare  Clausum,  b.  ii.  c.  i ;  Craig,  lib.  i.  dieg.  15, 

I  13,  17  ;  Ersk.  b.  ii.  t.  i,  §  6  ;  b.  ii.  tit.  i,  §  5  ;  b.  ii.  tit.  6,  §  17  ;  Peregrinus,  De  jure  et  privilegio 

nsci,  lib.  i.  §  22;  Pothier,  Traitd  de  Propri^td,  40;  Stair,  b.  ii.  t.  i,  §  5;  Bell's  Pr.  (4th  edit.)  § 

642,  &c.     2.  The  right  of  fishing  in  the  sea  is  not  inter  regalia;  and  there  is  no  authority  for 

classing  it  among  those  rights  which  are  so  considered. — Craig,  lib.  i.  dieg.  16,  §  38;  Stair,  b. 

ii.  t.  3,  §  69;  §  76;  Erskine,  b.  ii.  t.  6,  §  15;  Bankton, b.  ii.  t.  3,  §  2;  Notes  of  Hume's  Lectures 

on  Scots  Law;  Ross*s  Lect  Advert.;  2  Ross's  Lectures,  p.  173;  Bell's  Pr.  4th  ed.  §  671,  p.  259; 

id.  1 1 12,  p.  409;  Bell's  Pr.  4th  ed.  §  646;   Lord  Hailes's  Rep.  vol.  ii.  p.  722;  Brodie  v.  Burgh 

of  Nairn,  M.  12,830;  Gordon  v.  Duffy  M.  8656;  Straiton  v.  Fullarton,  5  Br.  Sup.  299.     3.  The 

regalia  are  held  by  the  Crown  as  trustee  for  the  public  for  the  use,  benefit,  and  protection  of  the 

subjects  of  the  realm.    They  form  no  part  of  the  hereditary  revenue,  and  if  they  did,  they  are 

not  alienable.    The  terms  are  neither  synonymous  nor  convertible." — Craig,  lib.  i.  dieg.  16,  §  2  ; 

§§  4,  i»  6,  7,  44;  Stair,  b.  ii.  t.  3,  §§  35,  60;  b.  iv.  t.  45>  §  9;  Ersk.  b.  ii.  t.  3*  §  H;  b.  ii.  t.  6,  §§ 

13,  15 ;  Bankton,  b.  ii.  t.  3,  §  2,  par.  20,  p.  $40;  20  Geo.  II.;  3d  and  4th  Will.  iv.  cap.  69;  Brown 

and  Ross  v.  Earl  of  Morton,  Robertson's  App.  254;  M^Kenzie  v.  Gilchrist,  7  S.  297;  Duke  of 

Hamilton  v.  APCallum,  M.  7824. 

The  respondents,  in  th^ir  printed  case,  supported  the  judgment  on  the  following  grounds: — 
"  I.  The  right  of  salmon  fishings  in  the  sea,  around  the  coast  of  Scotland,  belongs  exclusively  to 
the  Crown,  and  forms  part  of  its  patrimonial  or  hereditary  property.  2.  Such  right  being  inter 
regalia,  the  Crown  alone  is  entitled  to  grant  a  title  to  it  by  charters  or  otherwise ;  and  without  a 
grant  from  the  Crown,  neither  the  appellants  nor  any  other  person  can  lawfully  exercise  such 
right.  3.  The  appellants  have  no  right  or  title  to  salmon  fishings  in  the  sea  opposite  the  estate 
of  Portlethen,  or  in  any  part  of  the  adjoining  sea  coast,  and  the  pleas  maintained  by  them  are 
inconsistent  and  untenable." — 2  Ross's  Lectures,  p.  173;  Bell's  Pr.  4th  ed.  §  671,  p.  259;  ib. 
§  II 12,  p.  409;  Ersk.  2,  tit.  6,  §  13  ;  2,  tit.  6,  §  15. 

Rolt  Q.C.,  Anderson  Q.C,  and  Hale,  for  the  appellants. — We  say  that  salmon  fishing  in  the 
open  sea  cannot  be  feudalized  by  the  Crown  according  to  the  law  of  Scotland.  Primd  facie,  the 
open  sea  surrounding  a  country  is  incapable  of  appropriation  either  by  the  Sovereign  or  by  any 
of  the  subjects  of  that  country.  Vattel  (Law  of  Nations,  i,  22,  23)  speaks  only  of  the  rights  of 
one  country  as  against  another  country,  and  not  of  one  subject  as  against  another  subject.  A 
passage  in  Craig,  i,  16,  8,  is  founded  on  as  shewing  that  rent  was  paid  for  fishings,  but  the  term 
reditus  there  means  merely  the  profit  to  be  made  out  of  fishing,  and  not  rent,  strictly  so  called. 
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as  matter  of  tenure.  The  Regiam  Majestatem  and  other  authorities  prior  to  Stair  do  not 
contradict  our  view.  It  will  be  found  that  Stair,  2,  1,5;  2,  3,  69 ;  Erskine,  2,  i,  6 ;  2,  6,  15 ;  Bdi, 
Prin.  §§  671,  754,  1 1 12,  all  refer  only  to  the  mouths  of  rivers  and  estuaries,  and  do  not  speak 
distinctly  of  the  open  sea.  A  passage  in  2  Ross's  Lectures,  173,  is  founded  on  ;  bat  inasrood 
as  that  author,  in  an  adjoining  passage,  clearly  mistakes  the  law  as  to  white  fishing^s,  it  maybe 
inferred  that  his  doctrine  is  equally  erroneous  as  to  salmon  fishings.  The  cases  collect^  it 
Morrison's  Diet,  chiefly  relate  to  estuaries,  and  turn  on  the  often  disputed  questions  of  fact  as» 
what  is  estuary  and  what  is  sea.  Leslie  v.  Aytoun,  M.  14,249,  as  appears  from  Stair,  2,  3,6a 
was  about  a  fishing  in  a  river;  and  so  as  to  Gairlies,  M.  14,249.  The  case  of  Ramsay ^  5  Br.  Sojl 
445  ;  2  Hailes,  722,  does  not  when  examined  warrant  the  proposition  laid  down  by  Bell,  Prin.  { 
646,  and  only  shews  that  great  doubts  existed  on  the  bench  at  that  period  about  this  question 
The  cases  of  Campbell  y.  Campbell^  M.  14,250;  Kintore  v.  ForbeSy  3  W.S.  261;  Fife  v.  Banfi 
S.  137;  D;  Portland  y.  Gray^  11  S.  14,  all  referred  to  grants  of  salmon  fishing  in  rivers.  The 
case  of  Smith  v.  Officers  of  State^  6  Bell,  Ap.  487,  related  merely  to  the  servitude  of  the  pubijc 
over  the  sea  shore,  and  the  right  of  the  Crown  to  protect  it  against  encroachments.  Oswald ^. 
M^Whir,  I  Sh.  &  M^L.  393,  is  perhaps  the  most  pertinent  authority  on  this  subject,  yet  did  na 
decide  the  question. 

It  is  said,  the  practice  of  the  Crown  to  make  grants  of  salmon  fishing  to  subjects  shews,  that 
the  Crown  had  the  right ;  and  many  retours  of  proprietors  in  the  North  of  Scotland  are  pro- 
duced to  prove  such  grants.  But  on  examining  these  it  will  be  found  they  all  related  to  estuaries, 
and  there  is  no  instance  of  a  grant  of  such  fishings  before  the  Union.  It  is  true,  as  Bjn£ 
Hume  says,  a  practice  crept  in  after  that  period  for  the  Crown  to  grant  such  charters  applical^ 
to  the  open  sea,  but  it  was  an  erroneous  practice,  and  when  discovered  by  competent  authorities 
was  put  a  stop  to — Hume's  Lect.  At  the  date  of  the  Union  the  general  opinion  of  Scotch 
lawyers  was,  that  the  right  of  fishing  salmon  in  the  open  sea  was  common  to  all  the  subjects  of 
the  realm ;  and  the  Scotch  Commissioners,  who  were  lawyers,  and  knew  well  what  they  were 
dealing  with,  urged  this  as  one  of  the  acquisitions  which  would  enure  to  English  subjects  froa 
the  Union — 2  Mack.  Works,  659.  Moreover,  the  series  of  Scotch  Statutes  beginning  temp, 
Alex.  II.  (1224  to  1685),  all  refer  to  salmon  in  rivers  only.  The  Statutes  of  Annexation  do  Dot 
shew,  that  there  was  any  such  right  in  the  Crown  to  grant  fishings  in  the  sea. 

If  such  a  right  as  the  present  exists  at  all,  then  it  is  a  jus  regale  and  not  a  jus  patrinnmiMWL, 
and  the  Crown  cannot  turn  it  to  profit.  It  cannot  be  supposed  that  the  advisers  of  Will,  iv.,  if 
aware  of  so  valuable  a  right  attached  to  the  Crown,  would  have  agreed  to  abandon  it  in  lieu  of 
the  Civil  List  on  the  terms  then  fixed.  Moreover,  there  is  no  definite  limit  put  to  this  right  of 
the  Crown  in  the  interlocutor  of  the  Court  below;  it  is  not  stated  how  far  the  Crt*wn's  right 
extends  from  the  shore  and  where  the  right  of  the  public  begins.  This  defect  in  the  interlocutiff 
must  lead  to  its  being  varied,  even  if  it  ought  not  to  be  reversed. 

Lord  Advocate  (Baillie),  and  Sir  R.  Bethell  Q.C.,  for  the  respondents. — As  regards  the  limit  of 
the  right  of  the  Crown,  whatever  be  its  precise  extent  from  the  shore,  it  must  at  least  exclude 
every  use  made  of  the  shore  for  the  purpose  of  salmon  fishing.  Stake  nets  are  a  modeni 
invention,  and  require  to  be  fixed  to  the  shore  as  a  point  of  support ;  and  the  right  of  the  Crown 
is  inconsistent  with  such  a  use  of  the  land  by  any  subject  without  express  grant.  All  the  pre- 
sumptions are  in  favour  of  the  Crown's  rights  to  the  salmon  fishing  in  the  surrounding  sea,  as 
the  Crown  is  the  original  owner  and  lord  paramount,  from  whom  all  the  titles  of  subjects  take 
their  rise.  Craig  (1,  16,  38  ;  2,  8,  15)  expressly  enumerates  salmon  fishing  as  inter  regalia^  aod 
does  not  qualify  it  by  limiting  it  to  rivers  and  estuaries.  The  Regiam  Majestaiefn  is  of  no 
authority  in  the  law  of  Scotland.  Stair  (2,  i,  5)  does  not  confine  the  right  of  the  Crown  to 
fishings  in  rivers.  Erskine  (2,6,  15)  and  Ross  (Lect.  ii.  173)  corroborate  the  view,  that  it 
extends  to  the  open  sea.  All  the  authorities  lay  down  the  doctrine  that  the  salmon  fishings  must 
have  originally  belonged  to  the  Crown.  Indeed,  it  is  not  clear  that  the  Crown  could  not,  before 
certain  Statutes  passed,  make  grants  of  white  fishings  in  the  open  sea ;  for  if  not,  it  seems  the 
case  of  Ramsay^  5  Br.  Sup.  445,  is  unintelligible.  It  is  admitted  by  the  appellants,  that  the 
Crown  can  grant  salmon  fishings  in  rivers  and  estuaries;  and  if  so,  there  is  no  intelligible 
reason,  why  the  Right  of  the  Crown  should  stop  there.  It  is  true  there  is  no  case  exactly  in 
point,  but  a  great  many  cases  assume  that  as  the  state  of  the  law.  The  practice  of  the  Crown 
has  always  been  to  grant  these  fishings  in  the  open  sea ;  and  it  is  not  true  that  these  grants  were 
all  grants  in  estuaries.  Hume's  Lectures  are  of  no  authority,  and  the  author,  in  his  will, 
prohibited  his  executors  from  publishing  them.  In  England,  since  the  great  charter,  the  Crown 
cannot  appropriate  to  itself  the  right  of  fishing  in  the  sea ;  but  in  Scotland  the  right  of  the 
Crown  was  never  limited  in  the  same  manner,  and  can  still  be  granted  for  purposes  of  revenue, 
as  it  could  in  England  formerly.     See  the  Ban  Fishery  case,  Davis,  56. 

Cur,  adv.  imit. 

Lord  Chancellor  Chelmsford. — My  Lords,  this  is  an  appeal  against  certain  interlocutors 
pronounced  in  an  action  of  declarator  raised  at  the  instance  of  the  Commissioners  of  Woods 
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and  Forests  and  the  Lord  Advocate  on  behalf  of  Her  Majesty,  against  the  appellants,  for  the 
purpose  of  asserting  the  right  of  the  Crown  to  the  salmon  fishings  in  the  sea  opposite  to  the 
appellant  Ernest  Gammell's  property  of  Portlethen,  in  the  county  of  Kincardine. 

The  summons  sets  forth  that  "  all  the  salmon  fishings  around  the  coast  of  Scotland  and  in  the 

navigable  estuaries,  bays,  and  rivers  thereof,  so  far  as  the  same  have  not  been  granted  to  any 

of  our  subjects  by  charters  or  otherwise,  belong  to  yx&jure  corona  and  form  part  of  the  hereditary 

revenues  of  our  Crown  in  Scotland.    That,  in  particular,  the  salmon  fishings  ex  adverso  of  the 

estate  of  Portlethen,  in  the  county  of  Kincardine  foresaid,  belong  to  us  jure  corona^  and  are 

now  under  the  management  of  the  said  Commissioners  of  Woods,  Forests,  Land  Revenues, 

Works,  and  Buildings.    That  the  defender,  Ernest  Gammell,  is  proprietor  of  the  estate  of 

Portlethen.     That  the  charters  and  other  titles  flowing  from  us  and  our  royal  predecessors  in 

favour  of  the  said  Ernest  Gammell  or  his  authors  contain  no  grant  of  salmon  fishings,  and  he 

has  no  right  or  title  to  salmon  fishings,  ex  adverso  of  the  said  estate  of  Portlethen,  or  in  any 

part  of  the  sea  coast  adjoining  thereto  ;'*  and  the  summons  concludes — "Therefore  it  ought  and 

should  be  found  and  declared,  by  decree  of  the  Lords  of  our  Council  and  Session,  that  the 

salmon    fishings  around  the  sea  coast  of  Scotland  belong  exclusively  to  us,  and  our  royal 

successors,  and  form  part  of  the  hereditary  revenues  of  the  Crown  in  Scotland,  so  far  as  the  said 

salmon  fishings  have  not  been  expressly  granted  to  any  of  our  subjects,  or  vassals,  by  charters 

or  otherwise.    And  it  ought  and  should  be  found  and  declared  by  decree  foresaid,  that  the 

salmon  fishings  opposite  to  the  said  lands  and  estate  of  Portlethen,  in  the  county  of  Kincardine, 

belong  exclusively  to  us  and  our  royal  successors,  and  that  the  defender,  Ernest  Gammell,  the 

proprietor  of  the  said  estate  of  Portlethen,  and  the  other  defenders  as  tenants  or  claiming  right 

under  him,  have  no  right  or  title  to  fish  for  salmon,  grilse,  or  salmon  trout,  ex  adverso  of  the 

said  lands  and  estate  of  Portlethen,  or  in  any  part  of  the  sea  coast  adjoining,  by  means  of 

stake  nets  or  bag  nets,  or  by  net  and  coble,  or  in  any  other  manner  or  way/* 

The  defenders  pleaded  defences,  only  two  of  which  it  will  be  necessary  to  call  to  your 
Lordships'  attention.  The  first  is — "  The  defender,  Mr.  Gammell,  being  the  proprietor  of  lands 
erected  into  a  barony,  the  right  of  salmon  fishing  in  the  adjoining  water  is  attached  thereto. 
Secondly,  the  right  of  salmon  fishing  in  the  sea  does  not  belong  to  the  Crown  as  part  of  its 
hereditary  revenue, ^^ 

The  Lord  Ordinary  was  prepared  to  pronounce  a  decision  on  the  first  defence,  which  alleged 
that  Mr.  Gammell  had  a  right  to  salmon  fishings  under  his  grant  of  the  barony  of  Portlethen, 
but  both  parties  having  desired  that  the  consideration  of  that  defence  should  be  reserved  until 
a  judgment  should  be  pronounced  on  the  other  defences,  which  assert  that  the  Crown  has  no  right 
"whatever  to  the  salmon  fishings  in  question  in  the  sea,  ex  adverso  of  this  barony,  he  reserved 
the  consideration  of  the  first  defence,  and  ordered  cases  upon  which  he  afterwards  pronounced 
his  interlocutor ;  and  ^  decerns  and  declares  in  terms  of  the  first  conclusion  of  the  summons  of 
declarator/*  That,  as  your  Lordships  will  perceive,  decided  that  the  salmon  fishings  around 
the  sea  coast  of  Scotland  belong  exclusively  to  the  Crown,  and  form  part  of  the  hereditary 
revenues  of  the  Crown  in  Scotland. 

Upon  this  interlocutor  the  defenders  presented  a  reclaiming  note  to  the  Second  Division  of 
the  Court  of  Session.  Their  Lordships,  upon  the  case  coming  on,  considering  the  question  to 
be  one  of  great  importance  and  difficulty,  appointed  it  to  be  heard  by  the  whole  Court,  and  they 
allowed  the  pursuers  to  lodge  pleas  in  law,  and  the  defenders  to  give  in  additional  pleas,  which 
was  accordingly  done. 

The  first  and  second  pleas  in  law  for  the  pursuers  are  the  only  ones  which  need  be  mentioned. 
The  first  is— "The  right  of  salmon  fishings  in  the  sea  around  the  coast  of  Scotland  belongs 
exclusively  to  the  Crown,  and  forms  part  of  its  hereditary  revenues"  The  second  is — " The 
right  of  salmon  fishings  in  the  sea  around  the  coast  of  Scodand  being  inter  regatta^  the  Crown 
alone  is  entitled  to  grant  a  right  to  such  fishings  by  charters  or  otherwise ;  and  without  a  grant 
from  the  Crown  no  person  can  lawfully  exercise  such  right." 

The  additional  pleas  in  law  for  the  defenders  were — "  First,  the  right  of  fishing  in  the  British 
seas  for  salmon  or  other  fish  is  not  a  right  vested  in  the  Crown  as  part  of  its  hereditary  revenue, 
and  cannot  be  appropriated  as  such  by  the  pursuers.  Secondly,  supposing  the  right  of  fishings 
in  the  sea  to  be  inter  regalia,  it  is  merely  so  vested  in  the  Crown  for  the  purpose  of  regulation 
and  of  protection  to  the  public  or  subjects  of  the  realm,  who  are  by  law  entitled  to  avail  them- 
selves of  the  public  right  of  fishing,  and  this  right  cannot  be  converted  or  turned  into  a  royal 
monopoly  or  into  part  of  the  hereditary  revenue  of  the  Crown.  Thirdly,  the  regalia  are  held  by 
the  Crown  as  trustee  for  the  public,  for  the  use,  benefit,  and  protection  of  the  subjects  of  the 
realm  in  their  enjoyment  thereof.  They  form  no  part  of  the  hereditary  revenue,  and  the  terms 
are  neither  synonymous  nor  convertible." 

The  case  having  been  argued  before  the  whole  Court,  all  the  consulted  Judges,  with  the 
exception  of  the  Lord  Justice  Clerk,  were  of  opinion  to  adhere  to  the  interlocutors  of  the  Lord 
Ordinary;  and  the  Second  Division  pronounced  this  interlocutor: — "The  Lords  having  resumed 
consideration  of  the  reclaiming  note  for  Ernest  Gammell  and  others  against  Lord  Murray's 
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interlocutor,  with  additional  pleas  for  the  parties :  In  respect  of  the  opinions  of  the  majorrty  d 
the  whole  Judges,  adhere  to  the  said  interlocutor  reclaimed  against,  and  repel  the  additioo^ 
pleas  for  the  defenders  given  in  since  the  date  of  that  interlocutor,  and  reniit  to  the  Ltsi 
Ordinary  to  proceed  further  in  the  cause." 

The  case  had  been  brought  by  appeal  from  these  interlocutors  to  your  Lordships'  Houses  and 
you  are  called  upon  to  decide  the  important  question,  whether  the  salmon  fishings  around 
the  sea  coast  of  Scotland  belong  exclusively  to  the  Crown,  and  form  part  of  its  keredUarj 
revenues. 

Before  entering  upon  the  consideration  of  this  question,  it  may  be  necessary,  in  consequence 
of  a  part  of  the  argument  of  the  counsel  for  the  appellant,  to  endeavour  to  ascertain  as  accuiatdf 
as  possible  the  limits  within  which  this  right  of  the  Crown  is  alleged  to  exist ;  becaase  it  was 
strongly  urged  that,  the  sea  being  common  to  all,  there  could  be  no  appropriation  of  it  except  b 
that  limited  portion  which  adjoins  the  shore,  and  that  the  right  claimed  was  unreasonable,  as  it 
would  embrace  any  fishing  whatever  in  the  deep  sea  at  an  indefinite  distance  from  the  coast.  Bis 
it  appears  to  me  that  thi?  is  a  misapprehension  of  the  claim  made  by  the  Crown,  and  that  the 
limits  are  not  so  undefined  as  alleged,  although  the  right,  from  its  nature,  must  be  to  a  cenaa 
extent  indefinite.  Your  Lordships  will  observe  that  the  right  which  the  Crown  asserts  in  the 
second  conclusion  of  the  declarator,  is  to  the  exclusive  salmon  fishings  opposite  to  the  lands  of 
Portlethen,  and  that  the  defenders  ''  have  no  right  or  title  to  fish  for  salmon,  grilse,  or  salmca 
trout,  ex  adverso  of  the  said  lands  and  estate  of  Portlethen,  or  in  any  part  of  the  sea  coast 
adjoining,  by  means  of  stake  nets,  or  bag  nets,  or  by  net  and  coble,  or  in  any  other  manner  or 
way  ; "  and  the  conclusion  for  interdict  is,  that  the  defenders  shall ''  be  prohibited,  interdicted, 
and  discharged  from  fishing  for  salmon,  grilse,  or  salmon  trout,  ex  adverso  of  the  said  lands  and 
estate,  or  in  any  part  of  the  sea  coast  adjoining  thereto,  and  from  erecting  or  usingr  stake  ncis, 
bag  nets,  net  and  coble,  or  any  other  engines  or  apparatus  for  catching  salmon,  grilse^  or 
salmon  trout,  within  any  part  of  the  said  lands." 

It  is  unnecessary  for  the  purposes  of  ^hiscase  to  say  more  than  that  I  agree  with  the  consulted 
Judges  in  their  opinion— ''That  the  right  of  fishing  in  dispute,  the  right  which  is  asserted  oe 
the  part  of  the  Crown,  and  denied  to  the  defenders  in  the  summons,  is  the  right  of  fishing  in  the 
open  sea,  when  by  that  term  is  meant  the  sea  on  an  open  coast,  as  distinguished  from  estuaries 
and  inlets  ;  but  still  by  stake  nets,  bag  nets,  and  by  net  and  coble,  and  other  similar  modes,  all 
of  which,  it  is  a  matter  of  notoriety,  imply  either  the  connexion  of  the  apparatus  with  the  coast 
as  in  the  case  of  stake  nets  and  bag  nets,  or  the  use  and  possession  of  the  coast,  as  in  the  case 
of  net  and  coble.  In  short,  the  modes  of  fishing  on  the  coast  which  it  is  the  object  of  the  summons 
to  deny  to  the  defenders,  and  to  claim  for  the  Crown,  are  those  modes  of  nshing  in  which  lihe 
use  and  possession  of  the  coast  is  essential  to  the  operation." 

To  these  observations  it  may  be  added  that  the  right  which  is  asserted  is  not  a  right  of  fishisg 
for  salmon,  but  a  right  to  ''the  salmon  fishings  around  the  sea  coast  of  Scotland,"  which  appeazs 
to  be  a  common  and  well  understood  description  of  the  subject  of  claim. 

The  question,  then,  is  to  be  determined  upon  the  right  thus  limited  and  explained,  and  it 
must  be  decided  entirely  by  reference  to  the  law  of  Scotland.  The  right  of  the  Crown  is  rested 
solely  upon  that  law,  and  it  cannot  be  met  by  arguments  derived  from  the  works  of  foreign  jurists, 
or  from  the  municipal  laws  of  other  countries. 

There  can  be  little  doubt  that  salmon  fishings  at  an  early  period  of  the  history  of  Scotland 
were  regarded  as  possessing  a  peculiar  value  over  other  fishings,  and  were  distinguished  from 
them  in  a  remarkable  manner.  They  were  classed  inter  regalia.  They  were  only  capable  of 
belonging  to  a  subject  by  an  express  grant  from  the  Crown,  or  by  a  grant  of  fishings  generally, 
followed  by  such  an  user  of  salmon  Rshing  as  proved  that  it  was  intended  to  be  comprehended 
within  the  general  terms  of  the  grant. 

It  will  be  necessary  only  to  cite  one  or  two  of  the  best  institutional  writers  on  the  subject. 
Craig,  in  his  Jus  Feudale,  book  i,  dieg.  i6,  §  38,  says — "  Salmonum  piscatio  apud  nos  inter 
regalia  numeratur,  neque  cuiquam  hodie  concessa  videtur  nisi  specialis  ejus  in  concessione 
mentio  fiat."  And  in  another  passage  of  the  same  work,  book  2,  dieg.  3,  §  15,  after  stating  that 
Bartolus  distinguished  rights  of  fishing  into  two  kinds,  the  one  derived  from  the  Prince  or 
Sovereign,  the  other  acquired  by  an  individual  by  prescription,  he  proceeds  thus — **  Nos  etiam 
duplicem  piscationem  facimus  sed  alio  modo  distinctam,  unam  salmonum,  alteram  communium 
sive  alborum  (ut  loqui  solemus)  piscium.  Salmonum  piscatio  in  feudi  dispositione  generali  non 
venit  nisi  exprimatur,  neque  suflicit  generalis  ilia  dispositio  (cum  piscationibus)  nam  salmones 
non  comprehendit.  £t  haec  est  communis  opinio  salmonum  piscationem  inter  regalia  numerari.' 

And  to  the  same  effect  precisely  are  the  passages  which  were  cited  in  argument  from  Stair, 
from  Erskine,  and  from  Bell. 

Indeed  this  hardly  seems  to  be  denied  on  the  part  of  the  appellants,  for  in  their  case,  at  page 
25,  after  adverting  to  the  assertion  that  the  right  of  the  Crown  to  make  grants  of  salmon  fishings 
in  navigable  rivers  or  in  the  sea  at  their  mouths,  is  admitted,  they  say — "  The  defenders  are  not 
here  to  contest  the  right  of  the  Crown  to  make  such  grants  in  navigable  rivers.     These 
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•e  founded  on  immemorial  usage,  and  are  supported  by  authority  and  decision."  And  in 
leir  printed  reasons  for  reversing  the  interlocutors  submitted  to  the  House,  they  say,  at  page 
U  "  The  appellants  do  not  dispute  that  the  power  of  making  grants  of  salmon  fishings  in  rivers, 
id  in  those  estuaries  of  the  sea  whi:h  are  at  the  mouths  of  rivers,  are  inter  regalia^'  but  they 
eny  the  right  to  exist  in  the  sea  adjoining  an  open  coast. 

It  seems  rather  difficult  to  understand  the  principle  upon  which  this  distinction  is  supposed  to 
;st.  If  it  could  have  been  shown  that  the  right  has  invariably  been  exercised  in  this  restricted 
lanner,  it  might  have  amounted  to  evidence  which  would  have  prevented  its  being  further 
ictended  ;  but  it  will  presently  be  seen  that  the  grants  which  have  been  made  from  time  to  time 
»y  the  Crown  are  not  of  this  Hmited  character. 

If  I  have  rightly  apprehended  the  argument  of  the  counsel  for  the  appellants,  it  is  this : — They 
ay  the  law,  as  to  the  right  to  the  sea  shore,  is  different  in  Scotland  from  that  of  England  ;  that 
n  Scotland  "the  shore  is  not,  as  in  England,  held  to  be  the  property  reserved  to  the  Sovereign, 
>ut  presumed  to  be  granted  as  part  and  pertinent  of  the  adjacent  land  under  the  burden  of  the 
Zrown's  rights  as  truUee  for  the  public  uses."  (BelPs  Principles,  §  642.)  That  the  right  to  the 
;alinon  fishings,  therefore,  cannot  be  connected  with  any  right  in  the  shore,  and  that  in  the  open 
tea  they  are  incapable  of  becoming  the  subject  of  feudal  property. 

1  do  not  think  it  very  important  in  this  case  to  ascertain  what  right  the  Crown  possesses  in 

:he  sea  shore  in  Scotland.     It  may  be  observed,  however,  tbat  Lord  Campbell,  in  the  case  of 

Smith  V.   "J  he  Earl  of  Stair  and  others,  6  Bell's  App.  500,  says—"  Notwithstanding  some  loose 

dicta  to  the  contrary,  there  can  be  no  doubt  that,  by  the  law  of  Scotland,  as  by  the  law  of 

England,  the  soil  of  the  sea  shore  is  pre5u  ned  to  belong  to  the  Crown  by  virtue  of  the  prerogative, 

although  it  may  have  been  alienated  subject  to  any  easements  which  the  public  may  have  over 

it."     But  assu.ning  that  the  sea  shore,  which  originally  belonged  to  the  King,  like  all  the  other 

property  in  the  kingdom,  though  not  granted  expressly,  yet,  if  not  excepted,  passed  to  the  owner 

of  the  adjoining  land,  or,  in  the  absence  of  proof  to  the  contrary,  must  be  presumed  to  belong  to 

him,  this  would  determine  nothing  as  to  the  right  of  the  salmon  fishings  upon  the  coast ;  because 

the  right  is  not  at  all  connected  with  property  in  lands,  as  appears  from  ErsVine,  book  2,  title  6, 

§  15,  where  he  says— ''As  this  right,  in  consequence  of  its  being  /«/^r  regalia^  remains  with  the 

Sovereign  after  he  is  divested  of  the  property  of  the  lands  on  both  sides  of  the  river,  the  Crown 

may  make  a  grant  of  the  salmon  fishing  in  a  river  or  any  part  thereof,  in  favour  of  one  who  has 

no  lands  on  either  side.    The  whole  estate  of  such  grantee  consists  in  the  fishing,  and  this  right 

entitles  him  to  draw  his  nets  on  the  banks  of  the  adjacent  grounds  without  the  proprietor's 

consent,  as  a  pertinent  of  the  fishing."   And  even  admitting  that  the  sea  shore  must  be  presumed 

to  belong  to  the  appellant,  there  is  the  strongest  proof  that  the  grant  to  him  was  not  intended  to 

include  the  sal  non-fishings  opposite  his  land,  because  in  the  charter  from  the  Crown  of  the  lands 

and  barony  of  Portlethen,  they  are  described  as,  "All  and  whole,  &c.,  with  the  seaport,  haven, 

and  harbour  of  Portlethen,  and  whole  tolls,  duties,  customs,  and  anchorages  pertaining  and 

belonging  thereto,  with  the  white  fishings  in  the  sea  adjacent  to  the  said  lands  ; "  the  expression 

of  "  white  fishings,"  according  to  the  well  known  rule,  being  an  exclusion  of  all  others. 

As  little  ground  is  there  for  the  appellants'  assertion  that  **  fishings  in  the  open  sea  cannot  be 
feudalized  or  become  the  subject  of  a  feudal  grant."  This  is  directly  contrary  to  the  authority 
of  Craig,  who,  in  his  Jus  Feudale,  book  i,  dieg.  15,  §  15,  says — "  Itaque  piscationes  maris 
proximi  et  insulae  et  portus  ut  locari  sic  in  feudum  dari  possunt.'*  And  §  17 — "  Nam  pisces  in 
mari  aut  in  flumine  publico  licet  nullius  in  bonis  sint,  piscationum  tamen  feudum  recte  fit.'' 

But  the  appellants  endeavour  to  get  over  the  difficulty  of  distinguishing  between  rivers  and 
estuaries  and  the  sea  upon  an  open  shore,  by  attributing  the  origin  of  the  right  acquired  by  the 
Crown  in  salmon  fishings  to  usurpation,  which  they  say  has  never  extended  to  the  open  sea,  but 
has  been  confined  to  rivers  and  estuaries.  And  the  respondents  having  produced  a  great  number 
of  retours  shewing  grants  of  salmon  fishings  prior  to  the  Union,  the  appellants  try  to  disable 
them  by  alleging  that  they  are  all  of  them  in  terms  applicable  to  rivers  and  estuaries,  being  either 
grants  of  fishings,  "  tam  in  dulcibus  quam  in  salsis  aquis,"  which  they  say  necessarily  imports  a 
tidal  river  or  an  estuary,  or  in  waters  by  a  specific  name,  as  "Aqua  de  Done,"  or  "Aqua  de 
Doverane,"  which  cannot  apply  to  the  undefined  open  sea. 

It  is  impossible  to  form  a  correct  judgment  of  these  retours  without  a  map  or  plan  of  the 
properties  to  which  they  relate,  but  without  this  assistance  there  are  some  of  them  which  clearly 
appMcar  not  to  be  as  confined  as  the  appellants  contend.  For  instance,  the  first  of  the  returns  in 
Aberdeen,  "  Villa  et  terris  de  Carnbulge  cum  piscatione  super  mare  sal  sum  infra  baron  iam  de 
Phillorthe  ;"  the  one  in  Kincardine,  to  Mr.  Arthur  Straiten — "Salmon  fishing  and  teynd  thereof 
in  the  sea  within  the  parochin  of  Eglesgreig,"  which  we  know  from  a  case  ^bich  came  to  this 
House,  means  the  open  sea  ;  and  one  in  Nairn,  to  Simon  FraissiFor — "  Salmon  fishing  and 
uther  fisching  of  the  yair  of  Aleak  Callit  Corrynagold  and  utbcr  fiscbings  as  well  in  the  sea  as 
in  the  Water  of  Cruan  lying  of  auld  within  the  thayndome  of  Calder  and  now  united  into  the 
barronie  of  Kinkell  Froyser." 
But  the  grants  since  the  union  are  many  of  them  not  capable  of  being  referred  to  rivers  or 

3H  a 
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estuaries,  because  they  are  grants  of  fishings  in  the  sea  adjacent  to  lands  ''upon  the  sea  coast,' 
or  "  upon  the  sea  shore,"  or  "  along  the  sea  coast,"  or  "  lying  along  the  sea  coast ; "  and  with  respM 
to  the  modem  Crown  charters,  on  page  1 3  of  the  respondents'  appendix,  some  of  them  (z 
was  pointed  out  in  the  course  of  the  argument)  can  only  be  understood  as  applying  to  thess 
shore  upon  an  open  coast,  such  as  the  one  to  Mr.  Anderson,  dated  21st  December  1S40,  at  pa? 
18 — ''Totas  et  integras  terras  et  baroniam  de  Kinnaber  et  cum  Salmonum  piscariis  aliisqs 
piscariis  super  aqua  de  Northesk,  &c.,  ac  etiam  cum  salmonum  piscariis  aliisque  piscariisz 
littore  maris  inter  dictam  aquam  de  Northesk  et  aquam  de  Southesk."  Now  these  were  dtbc 
original  charters  or  charters  by  progress,  and  either  way  they  shew  the  exercise  of  the  rigl: 
to  grant  these  salmon  fishings  in  the  sea,  either  as  charters  of  novodamus,  or  as  repetitions  s 
grants  in  former  charters. 

In  addition  to  these  grants,  several  authorities  were  cited  on  behalf  of  the  Crown  to  sbewik 
the  right  now  claimed  bad  been  repeatedly  recognized.  All  of  these  are  disposed  of  byi^ 
Lord  Justice  Clerk  in  a  summary  manner.  He  says — "None  of  the  cases  seem  to  mc  toafiat 
any  direct  authority  for  the  pleas  of  the  Crown.  In  most  of  the  cases  the  interest  of  both  jarne 
was  to  admit  that  there  might  be  a  right  of  salmon  fishings  in  what  is  called  in  these  cases  & 
sea,  but  in  almost  all,  the  fishings  were  in  estuaries,  or  in  sands  stretching  from  the  moutkci 
estuaries.'*  I  think  the  learned  Judge  has  put  this  a  little  too  strongly.  But  admitting  that- 
most  of  the  cases  the  question  of  the  Crown's  right  was  not  contested,  yet  there  is  not  ok  a 
them  in  which  the  slightest  hint  was  given  that  the  right  did  not  exist. 

Nor  is  the  absence  of  any  denial  of  the  right  to  be  accounted  for  in  the  manner  suggested^ 
the  Lord  Justice  Clerk,  in  the  case  of  the  Earl  of  Kintore  v.  Forbes  for  instance,  where  ii^^ 
clearly  the  interest  of  the  pursuers  to  dispute  the  right  of  the  Crown  to  grant  fishings  in  theses 
properly  so  called.  There  Forbes  and  others  were  proprietors  of  estates,  with  rights  of  sala^ 
fishings  on  the  shores  of  the  German  Ocean  to  the  north  of  the  river  Don.  Lord  Kintoitffl" 
others  were  proprietors  of  salmon  fishings  in  the  river,  and  they  raised  an  action,  founded  « 
various  statutes,  to  have  it  declared  that  Forbes  and  the  others  were  not  en  titled  to  use  stake  n^ 
or  similar  machinery  within  the  salt  water  that  ebbs  and  flows  and  upon  the  sand  and  tbe 
schaulds  adjacent.  The  Court  of  Session  assoilzied  the  defenders,  and  their  ya^f^tasii  »^ 
affirmed  by  this  House — on  the  ground  that  the  stake-nets  and  machinery  were  erected  aft- 
placed  in  the  sea,  and  not  in  any  river  or  estuary.  Lord  Lyndhurst,  in  advising  the  Hous^  sa» 
— "  It  is  said  that  the  proprietors  of  these  fisheries  on  the  sea  coast  have  no  right  by  the  icr* 
of  their  grant  to  fish  in  this  manner  ;  that  they  are  entitled  only  to  fish  with  what  is  called  a  b« 
and  coble  ;  and  that  having  taken  upon  themselves  to  fish  in  a  different  mode,  the  proprietoistf 
the  fisheries  on  the  river  Don  have  a  right  to  complain  of  it,  and  on  that  ground  to  sustain  t« 
suit.  My  Lords,  I  apprehend  that  is  quite  a  mistake.  These  persons  ^came  proprietors tf 
fisheries  on  the  coast  originally  by  grant  from  the  Crown,  and  if  their  grants  are  so  limited  tiaij 
point  of  law  (upon  which  I  do  not  wish  at  present  to  pronounce  any  opinion)  they  are  not  entriW 
to  fish  in  the  manner  described,  viz.,  by  the  use  of  stake  nets,  that  is  a  question  between  twB 
and  the  Crown.'  . 

Now  in  this  case  it  would  clearly  have  been  the  interest  of  the  pursuers  to  have  disputed  t 
Crown's  right  to  grant  the  fishings  to  the  defenders,  as  that  grant  was  the  protection  to  toff 
a^ts.  If  they  had  possessed  no  grant  at  all  they  would  have  been  mere  wrong  doer^  -Js. 
intercepting  the  entrance  of  the  salmon  into  the  river  Don,  they  would  have  been  commit^ 
an  injury  to  the  fishings  there,  without  any  justification  for  which  an  action  might  have  ocen 
raised  against  them.  .a 

But  in  StraitorCs  case  the  Crown  grant  was  brought  directly  into  question,  and  I  ^^tA^ 
the  consulted  Judges,  that  this  case  appears  to  be  perfectly  conclusive  upon  the  point  0! 
Crown's  right  to  grant  fishings  in  the  sea.     The  case  is  very  clearly  explained  in  ^^^''^fK  J 
and  they  expressly  say  that  the  only  ground  of  Straiton  of  Kirkside's  right  was  a  grant  o»  "^!\° 
from  the  Crown  in  mart,  which  there  "w^s  open  sea,  there  being  no  estuary.     The  ^^  ^^ 
confessedly  a  difficult  one.     In  the  altered  course  of  the  river  it  l^came  necessary  to  ^"J?v^j^ 
respective  rights  of  Fullerton  of  Kinnaber,  who  was  entitled  to  the  river  fishery,  and  S^^lj^ 
Kirk  side,  who  was  entitled  to  the  sea  :  but  if  Straiton  of  Kirkside's  grant  of  fishing  in  ^^^ 
could  not  be  sustained,  it  was  an  easy  way  of  solving  the  whole  difficulty,  as  Fullerton  ^ 
have  been  entitled  to  his  river  fishing  whatever  was  the  state  of  the  tide,  and  Straiton » 
have  had  no  right  at  all  which  required  to  be  provided  for.  ,    ^ 

It  seems  to  me,  therefore,  to  be  clear  that  the  right  of  the  Crown  is  established  to  tnc 
extent  claimed  in  the  conclusion  of  the  summons  of  declarator.  ^^^ 

It  only  remains  to  be  considered,  whether  *^*''  '••'*^*  k^i^««.c  *r.  ♦!,*  r^w><»«^  T»o~t»  ^e  an  attr^ 


of  its  sovereignty  and  as  a  trustee  for  the 

and  therefore  -as  a  part  of  its  hereditary  revenues.     I  do  not  think  that  your ,,^^ 

entertain  much  doubt  upon  this  point ;  Erskine,  in  book  2,  title  6,  §  13,  says: — "No  '^f  tj,e 
lands  which  is  by  our  feudal  customs  appropriated  to  the  sovereign,  and  therefore  f°*i.  *hcn 
name  of  regale,  is  presumed  to  be  conveyed  by  the  charter  unless  it  be  expressed."    *^® 
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icplains  the  regalia,  which  he  divides  into  majora  et  minora^  and  then  proceeds, — "But  the 
^^iz/iu  now  to  be  explained  are  truly  parts  or  pertinents  of  land,  and,  as  such,  would  naturally 
o  to  the  vassal  by  his  charter,  if  they  had  not  been  by  our  feudal  customs  appropriated  to  the 
avereign,  and  so  understood  to  be  excepted  from  the  grant."  He  then  enumerates  these  regalia^ 
nd  amongst  them  includes  salmon  fishings,  which  he  says  is  also  a  "y«j  regale,*'  and  therefore 
»  not  carried  by  a  charter  without  an  express  clause.  Now,  as  the  Crown  may  either  retain  this 
ubject  itself  or  grant  it  to  individuals,  it  cannot  possibly  be  regarded  as  amongst  the  regalia 
vhich  are  held  for  the  benefit  of  the  public.  All  the  passages  from  the  writers  already  quoted 
13  to  the  effect  of  grants  of  salmon  fishing,  or  of  grants  cum  piscationibus,  support  the  right  of 
property  in  the  Crown.  If  the  right  were  common  to  all,  it  could  not  be  appropriated,  and  if 
he  Crown  held  it  for  the  public,  the  public  could  not  be  excluded  by  a  grant  to  any  of  them. 
But  the  Statute  of  7  and  8  Victoria,  chapter  95,  recognizes  the  legality  of  an  individual  right  in  a 
salmon  fishing  in  the  sea,  by  prohibiting  any  person  not  having  a  legal  right  or  permission  from 
the  proprietors  of  the  salmon  fishings  to  take,  amongst  other  places,  from  any  shore  of  the  sea, 
or  in  or  upon  any  part  of  the  sea,  within  one  mile  of  low  water  mark  in  Scotland,  any  salmon 
under  a  penalty.  No  person  could  have  become  the  proprietor  of  a  salmon  fishing  in  Scotland 
except  by  a  grant  from  the  Crown,  and,  therefore,  the  legislature  has  expressly  recognized  the 
validity  of  these  grants.  But,  as  the  Crown  may  grant  these  fishings  for  the  benefit  of  individuals, 
so  it  may  retain  them  in  its  own  hands,  and  it  seems  difficult  to  understand  hov^  they  should 
become  property  when  granted  away,  but  possess  a  totally  different  character  while  belonging  to 
the  Crown. 

It  is  clear,  therefore,  that  the  salmon  fishings  in  Scotland  are  the  property  of  the  Crown,  and 
that  the  Commissioners  of  Woods  and  Forests  are  the  proper  parties  to  pursue  on  behalf  of  Her 
Majesty.  Upon  the  whole  case  the  claim  of  the  Crown  appears  to  be  satisfactorily  established, 
and  1  advise  your  Lordships  to  affirm  the  interlocutors,  and  I  submit,  my  Lords,  without  costs. 

Lord  Cranworth. — My  Lords,  my  noble  and  learned  friend  has  gone  so  fully  into  this  case 

that,  concurring  as  I  do  with  him  in  the  result,  I  do  not  think  it  necessary,  and  I  do  not  think  it 

would  be  proper  for  me,  to  trouble  your  Lordships  with  any  detailed  observations  upon  the  case. 

I  confess  that,  both  upon  the  recent  argument  and  upon  that  which  took  place  some  years  ago, 

I  have  entertained  some 'Considerable  doubt,  arising  trom  the  indefinite  nature  of  the  claim,  and 

the  great  difficulty,  if  not  impossibility,  of  defining  to  what  extent  the  claim  would  go  with 

respect  to  sea  fishings.     But,  upon  the  whole,  considering  particularly  the  almost  unanimous 

opinion  of  the  Court  below,  and  finding  that  the  doubts  which  I  have  entertained  are  not 

participated  in  by  others  of  your  Lordships  who  have  heard  this  case,  I  daresay  those  doubts 

are  unfounded ;  and  I  think  an  observation  that  was  made  is  not  unentitled  to  considerable 

weight,  namely,  that  if  this  doubt  were  well  founded,  an  exactly  similar  doubt  might  be  raised 

as  to  the  prerogative  right  of  the  Crown — in  England  at  least — to  the  bed  of  the  sea,  because 

that  is  undefined  ;  yet  nobody  doubts  that  such  a  right  exists.    Then,  taking  into  account  what 

has  been  pointed  out  by  my  noble  and  learned  friend,  that  what  is  here  claimed  is  the  fishings 

around  the  coast,  and  that  it  is  matter  of  notoriety  that  the  fishings  require  for  some  purpose  the 

use  of  the  coast,  at  least  according  to  modern  science,  either  by  stake  nets  or  by  drawing  the 

nets  to  the  shore,  or  by  drawing  the  nets  upon  the  shore,  or  in  some  other  way ;  I  think  it  is 

very  likely  that  that  may  be  a  sufficient  answer  to  that  doubt.     At  all  events,  I  concur  with  my 

noble  and  learned  friend  in  thinking  that  these  interlocutors  ought  to  be  affirmed. 

Lord  Wensleydale. — My  Loads,  my  noble  and  learned  friend  communicated  to  me  the 
opinion  that  he  was  about  to  give  to  the  House,  and  I  entirely  concur  in  every  part  of  it,  and  I 
think  it  unnecessary  to  add  anything  to  it,  except  that,  perhaps,  besides  the  limits  he  has  stated 
of  the  fishing  being  connected  with  the  coast,  it  may  be  worth  while  to  observe  that  it  would  be 
hardly  possible  to  extend  it  seaward  beyond  the  distance  of  three  miles,  which,  by  the  acknow- 
ledged law  of  nations,  belongs  to  the  coast  of  the  country — that  which  is  under  the  dominion  of 
the  country  by  being  within  cannon  range,  and  so  capable  of  being  kept  in  perpetual  possession. 
It  is  very  true  that  Lord  Coke  says,  that  the  right  to  jetson  and  fiotson,  which  is  part  of  the 
prerogative  of  the  Crown,  extends  over  all  the  narrow  seas.     But  I  apprehend  it  is  not  necessary 
to  go  so  far  as  that,  but  that  it  is  sufficient  to  say  that,  subject  to  the  qualification  which  my 
noble  and  learned  friend  has  explained,  it  may  be  perfectly  true  that  the  right  is  possessed 
within  the  three  miles  of  sea  over  which  the  jurisdiction  both  in  Scotland  and  in  England  extends. 
Lord  Kingsdown. — My  Lords,  I  have  also  had  an  opportunity  of  seeing  the  opinion  which 
has  been  delivered  by  the  Lord  Chancellor,  before  it  was  pronounced,  and  I  entirely  concur 
m  It. 
Lord  Brougham,  who  had  heard  the  argument,  was  not  present  at  the  judgment 

Interlocutors  affirmed} 
Inglisand  Bums,  W.S.  Appellants  Agents, — Donald  Home,  W.S.  Respondent^  Agent, 

^  This  case  was  commented  on  by  some  of  the  English  Judges  in  the  recent  case  as  to  criminal 
jurisdiction  of  the  Courts  over  offences  conunitted  on  the  sea  coast  within  three  miles. — /?.  v. 
Keyn^afi  L.  J.  M.  C.  17. 
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The  Scottish  North  Eastern  Railway  Company,  Appellants^  v.  Se 
William  Drummond  Stewart,  Respondent. 

Railway— Agreement  with  landowner — Compulsory  making^  of  line — A  railway  cotnpany^  hefm 
applying  for  an  Act  of  Parliament  to  construct  a  branch  line,  entered  into  an  aqyeetntini  wssi 
a  proprietor  on  the  proposed  line,  in  which  he  consented  to  the  branch  railway  passinj^  threm^ 
his  estate,  and  agreed  to  petition  parliament  in  favour  of  tlie  act,  the  company  binding  ikat- 
selves,  if  the  act  should  pass,  atui  before  breaking  ground,  to  pay  him  a  sum  of  money  Jor persons 
inconvenience,  and  to  take  at  least  80  acres  of  land  at  a  price  to  be  fixed  by  an  arbiter,  Tkixi 
having  passed,  ihe  compiny  granted  a  debenture  bond  for  the  sum  due  for  personal  inconzieniems 
payable  on  the  entry  of  his  land  to  make  the  railway,  but  did  not  construct  the  branch  raihs^ 

Held  (reversing  judgment),  That  the  company  were  not  bound  to  pay  the  sum  in  the  bond,  aadu 
enter  into  an  arbitration  with  regard  to  the  land  which  they  had  agreed  to  purchase^ 

Prim  A  facie,  all  the  contracts  of  a  corporation  are  valid,  and  those  who  impugn  tkem  must  sits 
that  the  statutes  creating  and  regulating  such  contracts,  expressly  or  impliedly ,  prohibit  tkem. 
(Per  Lord  Wensleydale.)* 

The  Scottish  Midland  Junction  Railway  Company  (the  original  defenders  in  this  case)  baTsf 
been  united  into  one  company  with  the  Aberdeen  Railway  Company,  under  the  name  of  tk 
Scottish  North  Eastern  Railway  Company,  they  appealed  against  the  judgment  of  the  Court  of 
Session  in  the  action  at  the  instance  ot  the  respondent,  maintaining,  in  theXr  printed  case^  that  it 
ought  to  be  reversed — i.  Because  the  obligations  undertaken  on  behalf  of  the  company,  in  tbe 
minute  of  agreement,  and  relative  writings,  were  conditional  upon  the  formation  of  the  brandi 
railway  ;  and  imposed  no  obligation  upon  the  appellants,  in  the  event  which  happened,  or  tk 
execution  of  the  railway  being  abandoned.  2.  Because  the  minute  of  agreement,  &€.,  if  capibie 
of  tbe  construction  put  on  them  by  the  Court,  that  the  appellants  should,  on  the  passing  of  the 
act  of  1848,  be  bound  to  pay  tbe  respondent  £i^$Qo,  and  to  take  his  land  and  to  pay  for  it,a]id 
for  damages,  although  the  execution  of  the  railway  should  be  abandoned,  were  illegal,  asd 
incapable  of  being  enforced.  3.  Because,  at  all  events,  it  was  illegal,  on  the  part  of  the  director^ 
to  stipulate  to  pay  to  the  respondent,  out  of  the  company's  funds,  ;^  14, 500,  or  any  other  sum,  for 
his  consent  to  the  passing  of  the  act  of  1848,  or  on  any  other  alleged  ground,  in  addition  to  tbe 
price  of  his  land  which  might  be  taken,  and  full  compensation  for  the  damage  done  to  his 
property,  by  the  formation  of  the  line.  4.  Because  the  debenture  bond,  and  writings  connected 
with  it,  were  illegal,  and  could  not  be  made  the  foundation  of  any  claim.  5.  Because,  even  if 
some  other  form  of  remedy  were  competent,  the  minu:e  of  agreement  and  relative  writings  were 
not  such  as  ought,  in  the  circumstances,  to  be  enforced  against  the  appellants  by  a  decree  far 
specific  performance.  Gage  v,  Newmarket  Company,  7  Rail.  Cas.  168 ;  Preston  v.  Liverpod 
Railway  Company,  5  H.  L.  C.  622  ;  The  Edinburgh,  Perth,  and  Dundee  Railway  Companj 
v.  Philip,  16  D.  1065,  2  Macq.  Ap.  514 :  29  Sc.  Jur.  242,  ante,  p.  681  ;  11  and  12  Vict  a  72; 
17  and  18  Vict.  c.  148  ;  The  Caledonian  Railway  Company  v.  Helensburgh  Harbour  Irusias, 
2  Macq.  Ap.  381  ':  28  Sc.  Jur.  493,  ante,  p.  642 ;  Webb  v.  The  Direct  London  Company,  7  Rail 
Cas.  9. 

In  support  of  the  judgment  the  respondent  maintained  (i)  that  the  agreement  was  obligatoiy 
on  the  act  passing ;  and  (2)  that  it  was  a  binding  agreement. 

Sir  R.  Bethell  Q.C.,  and  Anderson  Q.C.,  for  the  appellants. — The  true  construction  of  all  the 
written  documents  here  constituting  the  agreement  between  the  parties  is,  that  the  sum  of 
;£i4,5oowas  to  be  paid  only  in  the  event  of  the  railway  being  made.  It  was  a  conditional 
contract. — Gage  v.  Newmarket  R,  Co.,7  Rail.  Cases,  168  ;  Edinburgh  and  Perth  R.  Co.  v.Pkiiip, 
2  Macq.  A  p.  514  :  29  Sc.  Jur.  242  ;  ante,  p.  681  ;  Preston  and  Liverpool  and  i^anchester  R.  Cc^ 
5  H.  L.  Cas.  605. 

If  the  contract  was  not  conditional  on  the  formation  of  the  line,  then  it  was  ultra  vires  of  the 
directors,  and  is  not  binding  upon  the  appellants.  The  company  is  not  bound  by  the  contracts 
made  by  anticipation  in  its  name  by  persons  calling  themselves  promoters  ;  at  least  the  company 
is  not  bound  unless  such  contracts  could  have  been  made  by  the  directors  after  the  act  was 
obtained.     The  statute  was  the  charter  of  the  company,  and  defines  the  powers  of  the  company 

*  See  previous  reports,  18  D.  570 :  28  Sc.  Jur.  214.        S.  C.  3  Macq.  Ap.  382  :  31  Sc  Jur.  445. 
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as  to  raising  money  and  applying  funds — Caledonian  R.  Co,  v.  Helensburgh  Harbour  Trustees^ 
2  Macq.  391  ;  28  Sc.  Jur.  57  ;  ante^  p.  642.  If  the  directors  go  beyond  the  act  by  a  hairsbreadth, 
the  contract  is  illegal,  and  can  be  met  by  the  defence  of  ultra  vires, 

[Lord  Wensleydale. — Suppose  a  company  borrowed  a  thousand  pounds  more  than  they 
oug^ht  to  do  under  their  act,  would  ultra  vires  be  a  defence  to  an  action  for  that  J^ioooT^ 

Yes,  it  would. 
[Lord  Wensleydale. — If  the  act  were  to  say  that  only  ;^  100,000  might  be  borrowed,  and  that 
all  contracts  to  repay  money  borrowed  beyond  that  amount  should  be  void,  then  that  would  be 
a  clear  case  ;  but  suppose  it  were  not  declared  by  the  act,  that  if  money  exceeding  that  amount 
should  be  borrowed,  the  contract  would  be  void,  then  am  I  to  lose  my  money — I  who  know 
nothing  of  the  circumstances  under  which  my  money  was  borrowed  ?] 

It  might  be  doubtful. 
[Lord   Gran  worth. — If  the  company  is  not  restrained  by  the  statute  from  borrowing, /r/w^ 
/dcie  they  may  borrow  to  any  amount.] 

tl^ORD  Wensleydale. — If  it  were  made  a  positive  condition  that  no  more  money  than  a 
specified  sum  should  be  borrowed,  then  no  doubt  any  contract  beyond'  that  amount  would  be 
void  ;  hut  if  the  statute  is  merely  directory,  then  I  have  great  doubts  whether  an  action  would 
not  lie.] 

The  doctrine  of  ultra  vires  cannot  be  said  as  yet  to  be  quite  settled — Salomons  v.  Laing,  6 

RaiL  Cas.  301 ;  Shrewsbury  and  Birmingham  R,  Co.  v.  London  and N,  W,  R,  Co.,  6  H.  L.  Cas. 

113;    Caledonian  R.  Co.  v.  Helensburgh  Harbour  Trustees,  2  Macq.  391  ;  ante,  p.  642.     We 

contend  that  there  is  no  real  difference  between  a  company  seeking  incorporation  and  an  old 

company  seeking  expansion,  as  regards  the  contracts  made  in  its  name.     Here  the  ;^  14, 500  was 

not  a   sum  paid  for  value  received ;  it  was  not  for  land  bought ;  it  was  a  large  sum  given  as 

pocket  money,  and  the  contract  was  beyond  the  company's  powers.     At  all  events,  the  company 

here  were  not  bound  to  make  their  railway,  though  they  had  obtained  their  act— ^.  v.  York^ 

and  North  Midland  R.  Co.,  i  £.  &  B.  858.     And  the  rule  is  settled  in  the  same  way  in  Scotland 

— Anstruther  v.  East  of  Fife  R.  Co.,  i  Macq.  100 ;  ante,  p.  63  ;  Edinburgh  and  Perth  R.  Co.  v. 

Philip,  2.  Macq.  514;  ante,  p.  681 ;  Lord  Blantyre\.  Caledonian R.  Co.,  16  D.  90;  Stewarts. 

Scottish  Midland  R.  Co.,  18  D.  570.     The  Court,  therefore,  ought  not  to  have  ordered  specific 

performance,  especially  as  the  contract  was  so  unequal  in  its  terms — Webb  v.  Direct  Portsmouth 

/?.  Co.,  7  Rail.  Cas.  9;  Lord  fames  Stuart  v.  London  and  N.  W.  R.  Co.,  7  Rail.   Cas.  25; 

Shrewsbury  and  Birmingham  R.  Co.  v.  North   W.  R.  Co.,  6  H.  L.  Cas.  113.     The  proper 

remedy  of  the  respondent  is  an  action  of  damages  against  the  directors  individually  for  the 

damage  he  has  sustained. 

Rolt  Q.C.,  and  R.  Palmer  Q.C.,  for  the  respondents,  contended  that  the  present  could  not  be 
distinguished  from  the  case  of  Hawkes  v.  The  Eastern  Counties  R,  Co.^  5  H.  L.  Cas.  331,  and 
that  the  decision  of  the  Court  below  was  right 

Sir  R.  Bethell  replied. 
[Lord  Wensleydale. — There  is  no  doubt,  we  all  went  wrong  at  first  as  to  the  law  applicable 
to  provisional  committee  men  ;  but  that  law  is  now  well  settled.  There  are,  however,  still  some 
,  points  as  to  the  doctrine  of  ultra  vires  which  may  well  bear  reconsideration.  Lord  Cranworth 
and  I  are  disposed  to  think,  that  a  company  may  enter  into  any  contract  under  their  common 
seal,  (and  in  Scotland  not  under  their  common  seal,)  unless  the  act  of  parliament  expressly  or 
impliedly  prohibits  such  contract.] 

Cur.  adv.  vult. 

LoM)  Chancellor  Chelmsford. — My  Lords,  this  is  an  appeal  from  part  of  an  interlocutor 

of  the  Lord  Ordinary,  and  also  from  an  interlocutor  of  the  Second  Division  of  the  Court  of 

Session,  pronounced  in  an  action  by  the  respondent  against  the  Scottish  Midland  Junction 

^       Railway  Company,  the  appellants  having  been  since  sisted  as  defenders,  in  room  and  place  of 

that  company,  under  the  provision  of  the  act  of  parliament  in  which  they  were  incorporated. 

The  Scottish  Midland  Junction  Railway  Company  was  incorporated  under  an  act  of  parliament, 

passed  on  31st  July  1845,  for  making  a  railway  from  Perth  to  Forfar.     In  the  year  1846  they 

obtained  an  act  for  the  formation  of  certain  branch  railways,  one  of  them  being  a  branch  from 

their  main  line  to  the  town  of  Dunkeld.     In  the  year  1847  it  was  thought  that  it  would  be 

advantageous  to  abandon  a  portion  of  the  branch  line  to  Dunkeld,  and  to  make  branch  railways 

to  Bimam  and  to  the  Dunkeld  branch  of  the  Scottish  Midland  Junction  Railway  Company.    An 

act  of  parliament  was  necessary  to  effect  this  change,  and  the  consent  of  the  Duke  of  Atholl  and 

of  the  respondent.  Sir  W.  D.  Stewart,  through  whose  lands  it  was  proposed  that  the  altered  line 

should  run,  was  considered  essential  towards  obtaining  it.     Negotiations  were  accordingly 

opened  with  them,  which  resulted  in  an  agreement  upon  which  the  action  is  founded.     The 

agreement  is  between  the  Duke  of  Atholl  and  Sir  W.  D.  Stewart,  of  the  one  part ;  and  George 

Buchanan  and  John  Murray  as  authorized  by,  and  taking  burthen  on  them  for,  the  Scottish 

Midland  Junction  Railway  Company,  of  the  other  part.     It  will  be  better  at  once  to  drop  all 
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consideration  of  the  Duke  of  AthoU's  rights  under  the  agreement,  and  to  follow  it  only  so  far  as 
it  affects  Sir  W.  D.  Stewart.     The  agreement,  after  describing  the  line  of  the  railway  and  its 
entering  upon  the  property  of  Sir  W.  D.  Stewart,  through  which  it  runs  the  whole  way  to  Bimam, 
proceeds,  "It  is  therefore  hereby  conditioned  and  agreed  to  by  the  parties  as  follows.'* — ^The 
clauses  necessary  to  be  considered  are  the  ist,  2d,  3d,  and  5th.     The  first  clause  is,  "  His  Grace 
the  Duke  of  AthoU  and  Sir  W.  D.  Stewart  shall  give  entry  to  the  ground  required  through  their 
respective  estates  as  delineated  in  the  plan  before  referred  to,  so  that,  in  so  far  as  they  are 
concerned,  the  company  may  proceed  with  the  execution  of  their  works  without  waiting  till  an 
act  of  parliament  shall  have  been  obtained  for  the  formation  of  the  line ;  and  they  hereby 
undertake  to  obtain  the  consent  of  the  tenants  of  the  ground,  through  which  the  said  line  wiH 
pass,  and  out  of  the  sums  to  be  paid,  as  hereinafter  provided,  to  setde  with  the  tenants,  the 
agricultural  and  other  damages,  to  which  they  may  be  entitled  in  consequence  of  the  railway 
operations.     2d,  The  railway  company  shall  be  bound  to  apply  for  an  act  of  parliament  for  the 
formation  of  the  line  during  the  next  or  following  session  of  parliament,  and  the  said   Duke  of 
AthoU  and  Sir  W.  D.  Stewart  shall  give  their  consent  and  assistance  to  the  passing  of  the  said 
act,  by  joining  in  a  petition  to  parliament  or  otherwise,  the  company  relieving  them  of  all 
expenses.   3d,  The  said  parnes  shall,  in  the  mean  while,  if  required,  grant  leases  in  favour  of  the 
rail>¥ay  company,  of  the  ground  necessary  for  the  formation  of  the  railway  for  nineteen  years,  or 
for  any  shorter  term  the  company  may  desire,  declaring  hereby  that,  in  case  the  company  shail 
fail  to  obtain  their  act  of  parliament,  they  shall  be  bound  to  restore  the  ground  taken  possesskm 
of  by  them,  in  as  far  as  possible,  to  the  same  state  in  which  it  was  at  the  time  of  their  entry,  and 
to  pay  such  damages  for  the  injury  done  thereto,  as  shall  be  determined  by  R.  Walker  Rannie, 
Esquire  ;  and,  by  the  5th  clause,  the  railway  company  shall  be  bound,  before  breaking  ground, 
to  pay  to  the  said  Sir  W.  D.  Stewart,  for  personal  inconvenience  and  annoyance  which  must  of 
necessity  arise  to  him  during  the  formation  of  the  line  through  the  ground  and  preserves,  such  a 
sum  as  shall  be  declared  by  the  said  George  Buchanan.     And  the  company  and  Sir  William, 
and  those  authorized  by  him,  shall  enter  into  a  deed  of  submission  to  the  said  R.  W.  Rannie,  as 
sole  arbiter  for  ascertaining  and  determining  the  amount  which  shall  be  paid  by  the  said  railway 
company  to  the  said  Sir  W.  D.  Stewart,  the  proprietor  of  the  entailed  estate  of  Murthly,  for  the 
land  to  be  taken,  and  for  injury  done  to  the  grounds  and  place  of  Murthly  in  a  residential  point 
of  view,  and  for  amenity  and  intersectional  damage,  and  for  injury  sustained  by  tenants." 

The  agreement  was  signed  by  the  respondent  on  the  3d  February  1848.  Cn  the  1st  March 
1848,  Buchanan  found  that  the  sum  which  was  to  be  paid  before  breaking  ground  should  be 
;£  14,500,  but  on  the  express  understanding,  that,  if  under  the  submission  entered  into  to  R.  W. 
Rannie,  the  sum  to  be  awarded  by  him  for  the  80  acres  of  ground  and  damages  shall  exceed  in 
the  whole  the  rate  of  ;ti28-  15^.  per  imperial  acre,  such  excess  should  be  deducted  from,  and 
taken  out  of,  the  above  sum  of  ^14,500. 

On  the  5th  May  1848,  the  company  gave  a  debenture  to  Mr.  James  Condie,  who  was  the  agent 
of  the  respondent,  and  also  one  of  the  directors  of  the  company,  expressed  to  be  in  consideration 
of  ;^  14,500,  paid  by  Condie  to  the  company,  but  no  money  was  ever  paid  to  the  respondent ;  and 
there  is  a  writing  of  discharge  signed  by  Sir  W.  Drummond  Stewart,  on  the  27th  April  1848, 
reciting  the  5th  article  of  the  agreement,  and  the  letter  of  finding  and  declaration  of  Buchanan, 
and  also  reciting,  that,  "  Whereas  the  said  Scottish  Midland  Junction  Railway  Company  have 
instantly  advanced  and  paid,  or  at  least  subsequently  accounted  to  me  for  the  said  sum  of 
;^ 1 4, 500  sterling,  of  which  I  hereby  acknowledge  the  receipt,  renouncing  all  exception  to  the 
contrary ;  therefore,  I  have  exonered  and  discharged,  as  I  do  hereby  not  only  exoner,  acauit,  and 
sitnpliciter  discharge  the  said  Scottish  Midland  Junction  Railway  Company  of  the  said  sum  of 
;^  14, 500  sterling,  as  in  full  of  all  and  every  claim  for  the  personal  inconvenience  and  annoyance 
which  shall  or  may  in  any  way  arise  or  be  occasioned  to  me  during  the  formation  of  the  said 
deviated  Dunkeld  branch  line  through  my  grounds  and  premises." 

And  then  there  was  a  condition,  that  ''  if  under  the  submission  to  be  entered  into  to  Rannie 
for  ascertaining  the  compensation  and  permanent  damage  to  be  paid  by  the  company  for,  or  in 
respect  of,  the  lands  taken  by  the  railway  or  works  as  aforesaid,  the  sum  to  be  awarded  by  him 
for  the  80  acres  of  land  and  damages  (other  than  those  applicable  to  the  house  and  premises  of 
Birnam)  shall  exceed  in  whole  the  rate  of  £\i%  \^s,  sterling  per  imperial  acre,  we  (that  is  Sir 
W.  D.  Stewart  and  James  Condie)  shall  content  and  pay  to  the  said  Scottish  Midland  Junction 
Railway  Company  the  amount  of  such  excess,  as  the  same  shall  be  fixed  by  the  said  Rannie,  the 
same  having  been  appointed  to  be  deducted  from,  and  taken  out  of,  the  said  sum  of  >^  14, 500 
sterling,  paid  to  me,  the  said  Sir  W.  D.  Stewart,  in  terms  of  the  finding  of  the  said  George 
Buchanan  as  aforesaid,  together  with  the  legal  interest  of  the  amount  of  such  excess,  from  the 
date  hereof  to  the  date  of  the  same  being  paid  or  accounted  for  to  the  said  company." 

Sir  W.  Drummond  Stewart  and  James  Condie  also  gave  a  bond  to  the  company,  which  was 
signed  by  Sir  W.  Drummond  Stewart  on  the  3d  February  1848,  and  by  Condie  5th  May  1848, 
reciting  that, '' Considering  that  in  anticipation  of  the  said  intended  bill  being  passed  into  a  law, 
and  the  said  intended  line  of  railway  through  Murthly  being  thereby  allowed  to  be  executed,  the 
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said  directors  have  at  the  request  of  me,  the  said  Sir  W.  Dnimmond  Stewart,  Baronet,  and  in 
order  to  the  said  directors  being  enabled  to  enter  to  the  possession  and  use  of  the  said  lands  as 
soon  as  they  may  desire  to  do  so,  made  immediate  payment  to  me  out  of  the  proper  funds  of  the 
said   Scottish  Midland  Junction  Railway  Company  of  the  sum  of  ;£  14,500  sterling,  toward  pay- 
ment of  the  sum  to  which  I  will  be  entitled  under  the  said  agreement  for  personal  loss  and 
inconvenience,  if  the  said  intended  bill  shall  be  passed  into  a  law,  and  the  said  railway  be  thereby 
authorized  to  be  formed  in  the  said  intended  line  through  Murthly,"  Sir  W.  D.  Stewart  and 
Condie  bind  and  obKge  themselves,  conjunctly  and  severally,  that  unless  the  said  bill  intended 
to  be  brought  into  parliament  by  the  Scottish  Midland  Junction  Railway  Company  for  enabling 
them  to  carry  their  intended  branch  railway  to  Dunkeld  through  the  estate  of  Murthly  as  afore- 
said, shall  be  passed  into  a  law,  and  so  the  said  company  be  authorized  to  acquire  the  land  and 
make  the  said  line,  then,  and  in  such  case,  ''w%  shall  content  and  repay  to  the  said  Scottish 
Midland  Junction  Railway  Company,  or  the  said  directors  of  the  said  company  for  its  behoof,  the 
said  sum  of  / 14, 500  sterling." 

The  foregoing  deeds  and  writings  are  all  brought  together  in  an  explanatory  memorandum, 

sig^ned  by  Sir  W.  D.  Stewart  on  the  27th  April  1848,  and  on  behalf  of  the  directors  on  the  5th 

May  1848.     In  this  memorandum,  with  reference  to  the  bond  given  to  the  company  by  Sir  W. 

D.  Stewart  and  Condie,  it  is  declared  ''by  the  said  Scottish  Midland  Junction  Railway  Company 

on  the  one  part,  and  the  said  Sir  W.  D.  Stewart  and  the  said  James  Condie  on  the  other  part,  in 

explanation  of  the  deeds  and  writings  before  specified,  granted  by  and  interchanged  between 

them,  that  the  said  Scottish  Midland  Junction  Railway  Company,  on  the  one  hand,  shall,  in 

implement  of  the  obligation  undertaken  by  them,  and  without  reference  to  the  term  of  payment 

mentioned  in  the  said  debenture  bond,  make  actual  payment  to  the  said  James  Condie  of  the 

principal  sum  of  ;^i4,5oo  sterling,  subject  as  to  amount  to  the  said  condition  in  the  said  letter  of 

finding  and  declaration.  No.  2,  and  that  so  soon  as  the  said  Scottish  Midland  Junction  Railway 

Company  shall  break  ground  on  the  estate  of  Murthly,  belonging  to  the  said  Sir  W.  D.  Stewart^ 

for  the  formation  of  their  proposed  branch  railway  to  Dunkeld,  the  said  James  Condie  being 

bound,  on  such  payment  being  made,  to  deliver  up  the  said  debenture  bond  duly  cancelled." 

After  this  agreement  the  company  obtained  an  act  of  parliament  for  making  the  proposed 
branch  lines,  which  received  the  Royal  assent  on  22d  July  1848.  By  the  7th  section  of  this  act 
the  compulsory  powers  of  purchasing  and  taking  lands  were  limited  to  three  years  from  the  pass- 
ing of  the  act,  and  they  consequently  expired  on  22d  July  1851.  And  by  the  8th  section  the 
powers  of  executing  the  railway  were  to  cease  to  be  exercised  from  the  expiration  of  five  years 
from  the  passing  of  the  act,  and  the  company,  therefore,  were  incapable  of  making  the  railway 
after  the  22d  July  1853.  None  of  the  powers  of  purchasing  lands  have  been  exercised  by  the 
company,  and  no  part  of  the  branch  railway  has  been  made. 

The  summons  in  the  action  is  dated  6th  June  1850.  It  alleges  that  the  Scottish  Midland 
Junction  Railway  Company,  the  defenders,  *'  ought  and  should  be  decerned  and  ordained  by 
decree  of  our  Lords  of  Council  and  Session  to  pay  to  the  pursuer  the  said  sum  of  ;£i4,5oo,  with 
interest  from  the  date  of  their  breaking  ground  as  aforesaid,  at  least  from  and  after  the  date  of 
citati  on  in  the  present  action ;  and  it  ought  and  should  be  found  and  declared,  by  decree  afore- 
said, that  the  said  defenders  are  bound  to  enter  into  a  submission  to  the  said  Robert  Walker 
Rannie  as  sole  arbiter  for  ascertaining  and  determining  the  amount  which  shall  be  paid  to  the 
pursuer  for  lands,  &c.,  in  terms  of  §  5th  of  the  said  minute  of  agreement  first  before  recited,  and 
the  amount  being  ascertained,  the  said  defenders  ought  and  should  be  decerned  and  ordained  to 
pay  the  same  to  the  pursuer  to  an  extent  not  exceeding  the  aforesaid  sum  ^i £\2%  15^.  per  acre; 
or  otherwise,  and  in  the  event  of  the  defenders  failing  to  enter  into  said  submission,  they  ought 
and  should  be  decerned  and  ordained  by  decree  aforesaid  to  pay  to  the  pursuer  the  sum  of 
;£  1 0,300,  being  the  price  of  80  acres  of  ground,  in  terms  of  said  a^eement,  at  the  foresaid  rate 
of  ;£i28  1 5 J.  per  acre. 

The  defenders,  by  their  pleas  in  law,  state,  (I  will  only  call  your  Lordships'  attention  to  four  of 
them,  the  ist,  6th,  3d,  and  4th,)  by  the  first,  '*  the  debenture  bond  libelled  on  is  an  invalid  docu- 
ment, which  it  was  ultra  vires  of  the  directors  to  grant,  and  which  is  not  binding  on  the  statutory 
company ;  and  the  claim  sought  to  be  enforced  by  the  present  summons,  in  so  far  as  laid  on  the 
debenture  bond,  is  therefore  untenable ; "  and  by  the  6th,  "  supposing  the  minute  of  agreement 
to  be  capable  of  being  construed  into  an  obligation  to  pay  the  sums  in  question  irrespective  of 
the  company  forming  the  line,  and  taking  the  ground,  the  agreement  is,  in  that  view,  invalid  as 
an  agreement  on  behalf  of  the  company,  and  is  one  which  it  was  ultra  vires  of  those  subscribing 
it  to  grant  on  the  compan/s  behalf,  and  which  is  not  enforceable  against  the  company."  In  the 
3d,  they  say,  •*  Considered  as  a  claim  under  the  original  minute  of  agreement,  the  claim  for  the 
sum  of  ;£  14,500  is  untenable,  inasmuch  as  such  claim  did  not,  in  any  event,  arise  until  the  com- 
pany broke  ground  for  the  formation  of  the  line,  or  caused,  or  were  in  the  course  of  causing, 
thereby,  the  inconvenience  and  annoyance,  for  which  it  was  intended  to  be  a  compensation,  and 
this  has  not  yet  been  done  so."  And  by  the  fourth,  they  say — "  In  like  manner,  the  demand 
made  in  the  summons  that  the  defenders  should  enter  into  a  submission  for  fixing  the  value  of  a 
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certain  assumed  portion  of  the  pursuer's  lands,  and  failing  their  doing  so  should  pay  to  the  pur- 
suer the  sum  of  £  10,300,  is  untenable  and  unwarranted,  in  respect  of  no  ground  having  been  taken 
by  the  company,  or  notice  given  by  them  of  such  being  required,  and  to  betaken,  till  which  erent 
occurs,  the  claim  is  inadmissible." 

The  Lord  Ordinary  pronounced  his  interlocutor  on  the  1st  November  1854,  finding  tbat, 
**  Under  the  deeds  executed  by  the  parties,  the  sum  of  £i^$(X>  sterling  was  payable  to  the  pur- 
suer, so  soon  as  the  defenders  should  brea'<  ground  on  the  estate  of  Murthlyfor  the  formation  of 
their  proposed  branch  railway  to  Dunkeld,  and  that  interest  became  thereafter  exigible  on  that 
sum;  tinds  that  the  pursuer  has  averred  facts  relevant,  if  proved,  to  establish  that  the  defenders 
broke  ground  on  the  estate  of  Murthly  for  the  formation  of  the  said  railway ;  but  finds  tbat  the 
parties  are  at  issue  whether  the  defenders  broke  ground  as  aforesaid;  allows  the  parties  respea- 
ively  to  lodge  draft  issues  in  order  to  the  trial  of  this  fact.** 

Upon  this  interlocutor,  both  parties  reclaimed  to  the  Second  Division  of  the  Court — the 
respondents  praying  that  "  it  might  be  altered  in  so  far  as  it  directs  issues  to  be  lodged,  in  order 
to  the  trial  of  the  fact  as  to  the  breaking  of  ground  on  the  estate  of  Murthly ; "  and  the  appellants 
praying  **"  the  Lords  to  recall  the  aforesaid  interlocutor ;  to  sustain  the  defences,  in  so  far  as  not 
already  done ;  assoilzie  the  defenders  from  the  whole  conclusions  of  the  summons,  and  find  them 
entitled  to  expenses."     The  Second  Division  of  the  Court  pronounced  an  interlocutor  upon  the 
26th  of  February  1856 : — "The  Lords  having  advised  the  reclaiming  note  for  Sir  W.  Dnimmond 
Stewart,  and  heard  counsel.  Find  that  the  defenders  are  bound  to  pay  to  the  pursuer  the  sum  of 
;f  14,500,  with  interest  from  the  date  of  citation,  and  decern  accordingly  for  payment  of  the  fore- 
said sum;  and  farther  find  and  declare,  that  the  defenders  are  bound  to  enter  into  a  submission 
to  Robert  W.  Rannie  as  sole  arbiter,  for  ascertaining  and  determining  the  amount  which  shall 
be  paid  to  the  pursuer  for  land  to  be  taken,  and  for  injury  done  to  the  grounds  and  place  of 
Murthly  in  a  residential  point  of  view ;  and  for  amenity,  agricultural,  and  intersectional  damage, 
and  for  injury  sustained  by  tenants  in  terms  of  §  5th  of  the  minute  of  agreement,  of  date  $th 
October  1847;  and  3d  February,  ist  March,  and  14th  March  1848." 

The  appeal  to  your  Lordships'  House  is  from  the  interlocutor  of  the  Lord  Ordinary,  except  so 
far  as  it  assoilzies  the  Scottish  Midland  Junction  Railway  Company,  and  from  the  whole  of  the 
interlocutor  of  the  Second  Division  of  the  Court  of  Session.  The  questions  which  are  raised  by 
the  appellants  in  this  case  may  be  reduced  to  two ; — ist,  whether  the  agreement  entered  into  by 
the  parties  was  conditional  on  the  formation  of  the  railway,  or  whether  the  obligations  undertaken 
on  behalf  of  the  company  were  binding  upon  them,  as  soon  as  they  obtained  the  act  of  parliament 
enabling  them  to  make  the  branch  railway ;  2d,  whether,  if  the  construction  put  upon  the  agree- 
ment  by  the  Court  of  Session  is  correct,  it  is  not  u//ra  vir^s,  and,  therefore,  incapable  of  being 
enforced  against  the  appellants. 

In  considering  these  questions,  it  seems  to  me  that  the  claim  for  the  ;£  14,500  ought  not  to  he 
regarded  as  founded  upon  the  debenture  bond.  If  it  were,  it  would  be  necessary  to  examine  the 
validity  of  that  instrument ;  but  I  think  that  all  the  documents  must  be  taken  together  as  amount- 
ing to  an  agreement,  that  the  company  should  pay  to  Sir  W.  D.  Stewart  the  sum  of  ;f  14,500  upon 
certain  terms,  the  debenture  bond  being  only  the  mode  adopted  of  carrying  out  the  transaction, 
and  not  of  the  substance  of  the  agreement. 

For  the  purpose  of  aiding  your  Lordships  in  construing  this  agreement,  various  authorities  were 
cited  at  the  bar.  Those  which  were  of  the  closest  application,  were  Gag-e  v.  TA^  Newmarkft 
Railway  Company^  18  Q.  B.  457$  The  Edinburgh,  Perth,  and  Dundee  Railway  Company  v. 
Philip,  2  Macq.  514 ;  anley  p.  681  ;  and  Preston  v.  The  Liverpool,  Manchester,  and  NewcnstU- 
upon-  Tyne  Railway,  5  H.  L.  Cas.  605.  But  unless  former  decisions  lay  down  some  general  prin- 
ciples of  construction,  if  the  instrument  to  be  construed  is  not  precisely  similar  to  those  which 
have  previously  received  a  judicial  construction,  very  little  assistance  is  to  be  derived  from  them 
towards  determining  the  meaning  of  the  particular  contract.  Every  agreement  must  be  inter- 
preted by  its  own  terms,  aided  by  the  considerations  imder  which  it  was  made.    . 

After  a  careful  examination  of  the  different  writings  constituting  the  agreement,  I  have  arrived 
at  the  conclusion,  that  the  ;^  14, 500, was  not  to  be  paid  upon  the  passing  of  the  act  empowering 
the  branch  line  to  be  made,  but  upon  the  commencement  of  the  railway.  There  can  be  little 
doubt  that,  at  the  time  of  the  agreement,  all  parties  supposed  that,  when  the  act  of.  parliament 
was  obtained,  the  company  would  be  bound  to  make  the  branch  line.  It  was  not  until  the  year 
1853,  that  it  was  decided  by  the  Exchequer  Chamber  in  the  case  of  the  York  and  North  Midland 
yunction  Railway  Compatiy  v.  The  Queen,  i  Ellis  &  Blackburn,  858,  that  acts  of  parliament 
empowering  companies  to  make  railways  were  enabling  merely,  and  not  obligatory.  Bearing  in 
mind  that  the  opposite  opinion  prevailed  at  the  time  of  the  agreement,  it  appears  to  me  that  the 
interpretation  of  it  will  be  materially  assisted.  The  company  were  desirous  of  forming  a  branch 
line  in  a  direction  which  would  carry  it  over  a  considerable  extent  of  Sir  W.  Drummond  Stewart's 
land.  Although  there  is  nothing  upon  the  face  of  the  agreement  to  shew  that  the  company  meant 
to  buy  off  his  opposition,  yet  there  can  be  no  doubt  that  this  must  have  been  an  important  object 
with  them,  and  that  they  would  be  willing  to  offer  him  very  favourable  tenns  for  the  lands  to  be 
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taken  for  the  railway,  and  for  the  necessary  interference  with  his  comfort  and  the  enjoyments  of 
his  residence.  Accordingly,  by  the  5th  clause  of  the  agreement,  the  company  agree  to  be  bound, 
before  breaking  ground,  to  pay  such  a  sum  as  should  be  declared  by  George  Buchanan.  This 
clause  evidently  contemplates  a  payment  to  be  made  for  something,  which  it  is  considered  must 
necessarily  follow  from  the  formation  of  the  line;  and  it,"therefore,  stipulates  that  the  company 
shall  not  b^gin  to  occasion  the  consequential  inconvenience  and  annoyance  by  breaking  ground^ 
before  they  shall  have  paid  the  ascertained  sum ;  but  it  was  thought  that  the  company  might 
require  to  enter  upon  the  lands,  before  the  act  of  parliament  could  be  obtained ;  and  the  parties, 
therefore,  provide  by  the  1 3t  and  3d  clauses  of  the  agreement  for  such  state  of  things. 

By  the  first  clause  the  Duke  of  Atholl  and  Sir  W,  Drummond  Stewart  are  to  give  entry  to  the 
ground  required^  through  their  respective  estates  (that  is,  required  for  the  formation  of  the  rail- 
way) ;  so  that,  in  so  far  as  they  are  concerned,  the  company  may  proceed  with  the  execution  of 
their  works  without  waiting  till  an  act  of  parliament  should  have  been  obtained  for  the  formation 
of  the  line ;  and,  by  the  third  cause,  "  in  case  the  company  shall  fail  to  obtain  their  act  of  parlia- 
ment, they  shall  be  bound  to  restore  the  ground  taken  possession  of  by  them,  in  as  far  as  possible, 
to  the  same  state  in  which  it  was  at  the  time  of  their  entry,  and  to  pay  such  damages  for  the 
injury  done  thereto  as  shall  be  determined  by  Robert  Waker  Rannie.'* 

So  far  everything  seems  to  be  clear.  The  breaking  ground  before  the  passing  of  the  act  of 
parliament  was  not  to  render  the  company  liable  to  pay  the  j£i4,5oo,  but  would  of  course  have 
entitled  Sir  W.  Drummond  Stewart  to  that  sum  immediately  the  act  passed.  If  the  company 
failed  to  obtain  the  act,  the  ground  was  to  be  restored  and  damages  to  be  paid. 

The  whole  difficulty  of  the  case  appears  to  me  to  have  arisen  from  a  desire  on  the  part  of  Sir 
W.  D.  Stewart  to  anticipate  the  period  when  the  ;£i4,5oo  would  have  regulirly  become  payable 
under  the  agreement,  and  from  the  company  having  favoured  his  views  on  the  subject.  A  deben- 
tura  bond  for ;^  14,500  was  given;  and  for  the  purpose  of  satisfying  Mr.  James  Condie,  who  was 
a  creditor  of  Sir  William  Drumnond  Stewart,  it  was  allowed  to  be  made  out  in  his  name.  From 
this  the  whole  comph nation  arose.  The  co:npany  having,  by  the  debenture,  acknowledged  a 
liability  which,  on  the  fa^e  of  it,  was  absolute,  although  it  was  intended  to  meet  an  obligation 
w^ich  might  never  arise,  found  it  necessary  for  their  protection  to  provide  in  some  way  for  the 
event  of  their  not  obtaining  their  act  of  parliament,  by  which  alone  that  inconvenience  and 
annoyance  to  Sir  W.  Drum  nond  Stewart  could  be  produced,  for  which  the  ;^i4,5oo  was  intended 
as  a  compensation ;  any  injury  occasioned  to  him  by  the  execution  of  the  wor.vs  prior  to  the  act 
being  the  subject  of  damages.  The  company,  therefore,  took  a  bond  from  Sir  W.  Drummond 
Stewart  and  James  Condie,  in  which  the  debenture  bond  is  treated  as  an  actual  payment  of  the 
;£i4,5(X>;  and  Sir  W.  Drummond  Stewart  and  James  Condie  bound  themselves  that,  unless  the 
bill  intended  to  be  brought  into  parliament  should  be  passed  into  a  law,  and  so  the  company  be 
authorized  to  acquire  the  land  and  make  the  line,  they  would  repay  to  the  company  the  ^  14,500; 
and  further  provision  to  this  effect  is  made  by  what  is  called  the  memorandum  explanatory  of 
the  deeds  or  writings,  by  which,  after  reciting  the  last  mentioned  bond,  it  is  declared,  that  the 
said  Scottish  Midland  Junction  Railway  Company  shall,  in  implement  of  the  obligation  under- 
taken by  them,  and  without  reference  to  the  term  of  payment  mentioned  in  said  debenture  bond, 
make  actual  payment  to  the  said  James  Condie  of  the  principal  sum  of  ^14,500,  subject  as  to 
amount  to  the  condition  in  the  said  letter  of  finding  or  declaration  No.  2,  (words  which  have  an 
important  bearing  upon  the  construction,)  and  that  so  soon  as  the  company  shall  break  ground 
on  the  estate  of  Murthly  for  the  formation  of  their  proposed  branch  railway ;  James  Condie  being 
bound,  on  such  payment  being  made,  to  deliver  up  the  said  debenture  bond  duly  cancelled. 

The  form  of  this  transaction  seems  to  me  to  render  the  intention  of  the  parties  perfectly  clear. 
A  debenture  bond  is  given  as  the  representative  of  the  ;£  14,500,  which  was  to  be  paid  to  Sir  W. 
Drummond  Stewart  on  a  particular  event.  But  the  debenture  bond  was  not  payable  till  the  5th 
of  May  1 849,  and  the  event  upon  which  the  ;^i4,5oowas  to  be  paid  might  occur  before  that  time. 
The  company  therefore  undertook,  without  reference  to  the  term  of  payment  of  the  debenture 
bond,  to  make  payment  of  the  ;£i4,5oo,  on  the  happening  of  the  event  which  they  describe  as 
the  breaking  ground  on  the  estate  for  the  formation  of  their  proposed  branch  railway. 

I  have  stated,  that  the  reference  in  the  explanatory  memorandum  to  the  letter  of  finding  and 
declaration  had,  in  my  opinion,  an  important  bearing  on  the  construction  of  the  agreement,  and 
for  this  reason,  that,  by  that  document,  the  ;£i4,5oo  was  to  be  subject  to  deduction  in  case  the 
sum  to  be  awarded  for  the  So  acres  of  land  belonging  to  Sir  W.  Drummond  Stewart,  assumed 
to  be  required  for  the  railway,  should  exceed  /128  15J.  per  acre.  Now,  as  the  ;^i4,5oo  was  to 
be  paid  so  soon  as  the  company  should  break  ground  for  the  formation  of  the  railway,  but 
might  not  be  payable  in  full,  as  it  was  to  be  subject  to  a  possible  deduction,  it  appears  to  me, 
that  the  parties  contemplated,  that,  after  the  act  of  parliament  passed,  but  before  breaking 
ground,  the  arbitrator  would  ascertain  the  value  of  the  assumed  quantity  of  80  acres,  so  that  the 
company  might  be  informed  of  his  valuation  with  a  view  of  enabling  them  to  deduct  any  excess 
before  payment  of  the  ;£i4,50o.     Until  the  particular  land  required,  and  the  quantity  of  it  was 
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ascertained,  no  valuition  could  be  made,  and  therefore  the  payment  of  ;^  14,500 must  necessarilf 
have  waited  under  this  valuation,  upon  which  it  was  to  a  certain  extent  dependent. 

The  stipulation  also,  as  to  the  payment  of  interest,  in  the  explanatory  memoranduniy  materially 
assists  this  construction.  The  debenture  bond  1  have  called  the  representative  of  the  ;^  14,500^ 
which,  it  now  appears  very  clearly,  was  to  be  paid  only  on  breaking  ground  for  the  formation  of 
the  railway.  But  the  debenture  bond  bore  interest,  which  it  was  not  the  intention  of  the  trans- 
action should  be  paid  according  to  the  terms  of  it,  and  therefore  the  explanatory  memoranduEn 
provides,  ''That  no  interest  shall  be  exigible  under  the  debenture  bond,  notwithstanding^  the 
obligation  to  the  effect  therein  contained,  until  the  date  of  the  company  so  breaking  ground  as 
aforesaid,  from  which  date  only  the  sum  therein  contained  shall  commence  bearing  interest ;  ~ — 
in  other  words,  interest  shall  only  begin  to  run  from  the  time  when  the  principal  becomes 
payable,  which  is  explained  to  be  from  the  date  of  the  company's  breaking  ground  ^^  as  afore- 
said,"— meaning,  by  these  last  words,  "for  the  formation  of  the  railway." 

When  all  the  writings  come  to  be  carefully  considered,  whatever  perplexity  may  at  first  arise 
from  the  various  dates  of  the  different  parts  of  the  transaction,  yet,  taking  them  altogether  as 
constituting  one  entire  agreement,  1  think  the  meaning  and  proper  construction  of  them  can  be 
at  last  clearly  ascertained;  and,  with  every  respect  for  the  juJgment  of  the  Judges  of  the  Second 
Division  of  the  Court  of  Session,  I  cannot  agree  with  that  part  of  their  interlocutor  in  which  they 
find  the  defenders  are  bound  to  pay  to  the  pursuer  the  sum  of  ;£i4,50o,  and  decern  accordingly 
for  payment  of  the  aforesaid  sum. 

With  respect  to  the  other  part  of  their  interlocutor,  which  finds  and  declares  that  the  defenders 
are  bound  to  enter  into  a  submission  to  R.  Walker  Rannie,  for  ascertaining  and  determining  the 
amount  to  be  paid  to  the  pursuer  for  lands  to  be  taken  and  for  injury  done,  it  will  be  unnecessary 
for  me  to  say  much,  for  1  think  it  will  be  quite  clear  to  your  Lordships,  that  this  also  cannot  be 
supported. 

By  the  part  of  the  agreement  to  which  this  portion  of  the  interlocutor  refers,  the  company 
and  Sir  W.  D.  Stewart  agree  to  "  enter  into  a  deed  of  submission  to  the  said  R.  W.  Rannie,  as 
sole  arbiter,  for  ascertaining  and  determining  the  amount  which  shall  be  paid  by  the  Railway 
Company  to  the  said  Sir  W.  D.  Stewart,  as  proprietor  of  the  entail  estate  of  Murthly,  for  the 
land  to  be  taken,  and  for  injury  done  to  the  grounds  and  place  of  Murthly,  in  a  residental  point 
of  view  for  amenity,  for  agricultural  and  intersectional  damage,  and  for  injury  sustained  by 
tenants,  it  bsing  declared  that  the  binding  of  the  said  arbiter  shall  proceed  on  the  assumption 
that  80  acres  imperial  are  to  be  required  for  the  railway,  and  for  which  his  award  shall  proceed, 
and  the  company  shall  pay  whether  that  extent  of  ground  shall  be  used  by  them  or  not. 

But  the  company  on  obtaining  their  act  of  parliament  were  under  no  obligation  to  make  the 
line.  They  failed  to  exercise  the  powers  conferred  upon  them  by  the  legislature,  and  the  period 
limited  for  making  the  railway  has  expired.  It  is  therefore  beyond  their  power  to  execute  any 
part  of  the  line ;  and  to  decree  the  company  specifically  to  perform  their  agreement,  is  to  make 
that  which  is  merely  enabling:  and  permissive  obligatory  upon  them,  and  to  compel  them  to 
purchase  and  pay  for  land  which  would  be  utterly  useless  to  them,  and  which  they  could  not 
hold.  If  Sir  W.  D.  Stewart  has  suffered  by  the  breach  of  the  agreement,  he  may  proceed  by 
action,  and  may  recover  damages  to  the  extent  of  the  injury  sustained,  but  he  cannot  compel  the 
performance  of  an  agreement  which  is  merely  accessory  to  one  which  cannot  be  enforced. 

Your  Lordships  will  observe  that  the  Lord  Ordinary  by  his  interlocutor  finds  that,  "  under  the 
deed  executed  by  the  parties,  the  sum  of  ;^  14,500  was  payable  to  the  pursuer,  so  soon  as  the 
defenders  should  break  ground  on  the  estate  of  Murthly,  for  the  formation  of  their  proposed 
branch  railway  to  Dunkeld,  and  that  interest  became  therefore  exigible  on  that  sum:  Finds,  that 
the  pursuer  has  averred  facts  relevant,  if  proved,  to  establish  that  the  defenders  broke  ground  on 
the  estate  of  Murthly  for  the  formation  of  the  said  railway,  but  finds  that  the  parties  are  at  issue 
whether  the  defenders  broke  ground  as  aforesaid ;  allows  the  parties  respectively  to  lodge  draft 
issues  in  order  to  the  trial  of  this  fact.'* 

If,  in  the  present  proceeding,  the  claims  made  by  the  pursuer  could  be  separated,  and  the 
defenders  can  be  decreed  to  pay  the  ;£i4,5oo,  although  they  might  be  assoilzied  as  to  entering 
into  the  submission,  there  would  remain  the  question  of  fact,  whether  the  defenders  have  broken 
ground  on  the  estate  of  Murthly  for  the  formation  of  the  railway,  upon  which  the  Lord  Ordinary 
allowed  the  parties  to  lodge  issues  in  order  to  the  trial.  But  before  your  Lordships  remitted  the 
cause  to  the  Court  of  Session  for  the  purpose  of  trying  these  issues,  it  would  be  necessary  to 
determine  whether  the  agreement  for  the  payment  of  the  ;£  14,500  was  a  valid  agreement,  or 
whether,  as  strongly  contended  for  at  the  bar,  it  was  u//ra  vires  and  void.  The  question  is  one 
undoubtedly  of  the  highest  importance.  But  your  Lordships  are  not  called  upon  to  consider  it 
upon  the  present  occasion.  The  two  parts  of  the  agreement  on  which  the  summons  is  founded, 
cannot,  in  my  opinion,  be  separated  from  each  other.  They  both  proceed  upon  the  footing  of 
the  railway  being  made.  The  proceeding  is  for  the  specific  performance  of  the  agreement 
between  the  parties.  The  agreement  is  entire  ;  the  terms  of  it  are  such  as  the  parties  wouki 
probably  not  have  entered  into  except  as  a  whole,  and  it  would  be  contrary  to  principle  and  not 


i8s9]  SCOTT.  N.  E.  R.  Co.  v,  STEWART.     [Z.  Cranworth's  optnion.]     845 

consonant  with  justice,  if  specific  performance  were  decreed  of  a  part  of  it,  when  the  other  part 
is  not  capable  of  performance.  It  therefore  becomes  unnecessary  to  regard  the  separate  parts 
of  the  pursuer's  claim  any  further.  He  is  clearly  not  entitled  to  the  remedy  which  he  demands. 
I  therefore  submit  to  your  Lordships  that  the  interlocutors  ought  to  be  reversed. 

Lord  Cr  an  worth. — My  Lords,  the  first  point  made  by  the  appellants,  who  were  defenders 
below,  against  the  demand  of  the  respondent  is,  that  as  to  the  ;^i4,5oo,  there  was  never  any 
contract  binding  upon  them;  that  their  obligation  was  conditional  only;  and  that  the  circum- 
stances on  which  alone  they  were  to  be  liable  never  occurred.  I  think  that  if  we  look  only  to 
the  original  agreement,  there  was  no  contract  to  pay  anything,  if  the  company  should  not  break 
ground.  The  terms  of  the  original  agreement  in  the  5th  article  upon  that  point  are  as  follows  : 
**  The  Railway  Company  shall  be  bound,  before  breaking  ground,  to  pay  to  the  said  Sir  W.  D. 
Stewart,  for  personal  inconvenience  and  annoyance,  which  must  of  necessity  arise  to  him  during 
the  formation  of  the  line  through  his  grounds  and  preserves,  such  a  sum  as  shall  be  declared  by 
George  Buchanan." 

If  I  contract  to  pay  ;^iooo  before  the  ist  of  January  i860,  or  before  the  next  meeting  of 
parliament,  or  during  the  life  of  A.  B,,  no  action  can  be  maintained  against  me  on  that  contract 
without  an  averment  that  the  ist  of  January  i860  bad  arrived,  or  that  parliament  had  met,  or 
that  A.  B.  had  died.  And  this  is  the  precise  nature  of  the  contract  contained  in  the  5th  clause. 
The  company  agreed  to  pay  to  the  respondent  before  they  should  break  ground,  a  sum  of  money, 
the  amount  to  be  fixed  by  Mr.  Buchanan.  He  afterwards  fixed  the  sum  at  ;^  14, 500,  subject  to 
reduction  if  the  money  to  be  awarded  as  the  price  of  the  entailed  lands  should  exceed  jti28  15^. 
per  acre.  Until  they  break  ground  they  have  not  been  guilty  of  any  breach  of  their  agreement 
by  not  paying  the  money. 

The  question,  however,  is,  what  is  the  effect  of  the  subsequent  transaction  ?  The  respondent 
contends  that  the  ;^i4,5oo  was  in  substance  paid  by  the  company  by  means  of  a  debenture  to 
that  amount  given  by  them  to  Condie  as  his  agent.  That  debenture  was  afterwards  duly 
assigned  to  the  respondent,  and  he  contends  that  whatever  might  have  been  his  right  to  sue  on 
the  original  contract,  yet  that  it  was  in  the  power  of  the  company  to  pay  the  £i^^oo  at  any 
time,  and  that  they  did  so  by  means  of  the  debenture  on  which  they  became  absolute  debtors 
for  a  sum  of  j^  14, 500  without  reference  to  the  question  of  their  breaking  ground.  And  in 
confirmation  of  this  view  of  the  case,  the  respondent  relies  on  the  discharge  given  by  him  and 
Condie  to  the  company,  at  the  same  time  at  which  the  company  gave  their  debenture.  By  that 
instrument  the  company  obtained  a  release  from  all  demand  on  them  in  respect  to  the  sum 
originally  agreed  to  be  paid ;  and  if  the  matter  had  rested  there,  the  respondent  might  well  have 
contended  that  there  was,  by  means  of  the  debenture,  an  absolute  contract  to  pay  the  ;^  14, 500. 

But  in  order  to  come  to  a  just  conclusion  as  to  the  real  meaning  of  the  parties,  it  is  necessary 
to  look  attentively  to  all  the  documents  and  their  bearing  on  one  another.  The  original 
agreement  was  signed  by  the  respondent  on  the  3d  of  February  1848,  at  Perth,  and  at  the  same 
time  and  place  he  signed  a  bond  to  the  company,  reciting  that  they  had  paid  to  him  the  sum  of 
;^ 1 4,500  towards  payment  of  what  he  should  be  entitled  to  for  personal  inconvenience,  in  the 
event  of  the  intended  Bill  being  passed,  and  the  railway  being  thereby  authorized  to  be  made. 
And  then  he  binds  himself  as  cautioner,  that,  if  the  bill  should  not  pass,  they  shall  repay  the 
;^i4,5oo  to  the  company.  The  expression,  it  will  be  observed,  is  towards  payment,  from  which 
'  it  is  plain,  without  reference  to  the  contemporaneous  correspondence,  that  the  precise  sum  had 
then  been  ascertained.  The  statement  that  the  company  had  paid  the  ;£  14,500  was  untrue;  but 
no  doubt  they  had  agreed  to  secure  by  a  debenture  whatever  sum  should  be  settled  by  Buchanan, 
and  the  respondent,  therefore,  was  willing  to  act  on  the  footing  of  j^  14, 500  having  been  paid, 
leaving  it  open  to  him  to  receive  more,  if  more  should  be  awarded  by  Buchanan.  Buchanan's 
award  was  made  on  the  ist  of  March  1848,  fixing  the  amount  a  ;£i4,500,  subject  to  a  deduction, 
if  the  sum  to  be  afterwards  awarded  as  the  price  of  the  entailed  land  taken  should  exceed  ;£i28 
i^s,  per  acre.  On  the  5th  of  May  following,  the  company  gave  to  Condie  a  debenture  for 
;{Ji4,5oo  expressed  to  be  for  money  advanced  to  him  by  them,  and  at  the  same  time  they  received 
from  Condie  a  deed  signed  by  the  respondent  on  the  27th  of  April  preceding,  and  by  Condie 
himself  on  the  5th  of  May,  whereby  the  respondent  referring  to  the  original  agreement  and  the 
award  of  Buchanan,  and  stating  that  the  company  had  paid  or  satisfactorily  secured  to  him,  the 
sum  of  ;£i4,50D,  released  them  from  all  claim  on  account  of  the  personal  inconvenience  which 
should  be  occasioned  to  him  during  the  formation  of  the  line  of  railway.  By  the  same  deed  the 
respondent,  as  principal,  and  Condie,  as  surety,  bound  themselves,  in  case  the  sum  to  be 
awarded  as  the  price  of  the  entailed  lands  should  exceed  j^i28  15^.  per  acre,  to  pay  the  company 
the  excess. 

The  circumstance  that  the  last  mentioned  deed  was  signed  by  the  respondent  on  the  27th 

April,  though  it  was  not  delivered  to  the  company  till  the  5th  May,  is  explained  by  the  fact 

that  he  was  then  at  a  distance  from  the  office  of  the  company,  it  appearing  that  he  signed  it  at 

Portsmouth. 

The  conclusion  at  which  I  arrive  on  looking  at  these  documents  is  this,  that  on  or  before  the 
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3d  of  February  1848,  it  had  been  ascertained,  though  Buchanan  had  not  made  his  award,  that 
the  sum  >vhich  the  company  would  have  to  pay  before  breaking  ground  would  not  be  less  than 
;{^i4,5oo,  subject  to  possible  reduction  in  respect  to  the  price  of  the  lands,  and  that  as  the 
company  could  not  lawfully  pay  the  sum  before  they  had  obtained  their  new  act,  they  should  do 
what  they  supposed  they  had  a  right  to  do,  namely,  give  a  debenture  for  the  amount  as  for 
money  borrowed  by  them,  and  that  the  money  secured  by  that  debenture  should  be  applied  in 
satisfying  the  respondent's  claim  for  personal  inconvenience  for  making  the  new  line,  and  that 
they  should  take  a  counter  security  for  the  repayment  to  them  of  the  j£i4i5co  if  the  bill  sbouM 
not  pass.  They  did  not,  in  fact,  give  the  debenture  till  three  months  afterwards,  that  is,  till  the 
5th  of  May.  But  this  is  explained  by  the  circumstance  that  the  precise  amount  to  be  secured  by 
it  had  not  been  ascertained  on  the  3d  February.  On  the  5th  of  May  the  company  gave  the 
debenture  to  Condie  as  the  agent  or  nominee  of  the  respondent,  taking  in  return  the  dis- 
charge or  release  from  their  liability  under  their  original  agreement,  to  which  1  have  already 
referred. 

If  the  matter  had  rested  there,  a  question  might  have  arisen  whether  the  debenture  was  to  be 
taken  as  a  substitute  for  the  original  liability,  or  only  as  a  security  for  its  due  performance.  But 
there  was  a  further  document,  called  an  explanatory  memorandum,  signed  by  the  respondent, 
concurrently  with  the  deed  of  discharge,  on  the  27th  of  April,  and  by  or  on  behalf  of  the 
company  at  the  time  they  gave  the  debenture  of  the  5th  May,  the  object  of  which  w^as  to  explain 
the  real  meaning  of  the  parties.  And  for  this  memorandum  signed  by  the  directors  as  binding 
the  company,  by  the  respondent  and  by  Condie,  it  appears  to  me  plain  that  all  which  had  been 
done  was  merely  intended  as  machinery  for  carrying  into  eflfect,  in  what  the  parties  considered  a 
legal  mode,  the  contract  for  compensating  the  respondent  for  personal  annoyance.  By  that 
memorandum  it  is  declared,  in  explanation  of  the  several  deeds  and  writings,  which  the  parties 
had  executed,  that  the  company  should,  in  implement  of  their  obligation,  and  without  reference 
to  the  term  of  payment  mentioned  in  the  debenture,  pay  to  Condie  ;£  14,500  before  they  should 
break  ground,  and  that  thereupon  the  debenture  should  be  given  up  to  be  cancelled ;  and 
furth  >r,  that  although  the  debenture  purported  to  carry  interest  from  its  date,  no  interest  should 
be  payable  until  the  company  should  break  ground. 

It  is  to  be  observed,  that  what  the  company  was  to  pay,  was  to  be  in  implement  of  their 
obligation^  that  is,  their  original  obligation,  which  shews  that  the  discharge  was  not  intended 
reaUy  to  exonerate  them ;  that  it  was  only  part  of  a  series  of  instruments,  the  object  of  which 
was  effectually  to  secure  to  the  respondent  the  payment  of  what  Buchanan  had  found  to  be  the 
sum  he  sought  to  receive  for  personal  inconvenience.  If  the  original  obligation  was  at  an  end^ 
it  was  impossible  that  it  should  be  implemented. 

On  these  grounds,  I  am  of  opinion  that,  independently  of  other  objections,  and  whether  they 
are  or  are  not  valid,  the  interlocutor  of  the  Inner  House,  so  far  as  relates  to  the  ;^i4,5oo^  cannot 
be  supported.  With  respect  to  the  other  branch  of  the  interlocutor,  that  which  relates  to  the 
purchase  of  the  land,  1  think  that  the  Lord  Ordinary  was  right,  and  that  the  interlocutor  of  the 
Inner  House  was  wrong.  The  obvious  meaning  of  the  contract  was,  that  the  payment,  by  way 
of  price  for  the  land,  was  to  be  made,  if  the  land  should  be  taken  for  the  railway,  but  not 
otherwise.  This  was  the  construction  put  upon  the  contract  in  Gage  v.  The  Neu/market  Railw€ty^ 
7  Rail.  Cas.  268,  and  in  Prestony,  The  Liverpool  and  Manchester  Railway  Company^  5  H.  L.  C.  605 ; 
the  terms  of  which  contracts  are  very  similar  to  that  now  under  consideration.  There  is  nothing 
in  the  language  used  here  necessarily  importing  that  the  company  meant  to  enter  into  a  contract 
so  unreasonable  as  that  they  should  be  bound  to  take  land  for  a  railway  which  was  not  to  be 
constructed  at  all ;  and  as  in  this  case  the  intention  to  make  the  railway  has  been  abandoned,  I 
think  there  is  nothing  to  bind  the  company  to  pay  for  the  land,  which,  if  it  had  been  constructed, 
they  had  agreed  to  take. 

I  am  therefore  of  opinion  that,  as  to  the  ;£i4,5oo,  there  was  no  agreement  to  pay  anything  if 
ground  was  not  broken ;  and,  as  to  the  sum  to  be  paid  as  the  price  of  the  land,  that  the  contract 
was  contingent  on  the  railway  being  formed. 

The  only  remaining  question  is,  whether  there  ought,  according  to  the  interlocutor  of  the  Lord 
Ordinary,  to  be  an  issue  to  try  in  reference  to  the  ;^  14, 500^  whether  ground  was  broken.  I  think 
not.  Such  an  issue  could  not  be  directed,  unless  it  was  found  for  the  pursuer,  the  money 
would  be  payable ;  and  this  I  think  would  not  be  the  result.  If  that  sum  was  agreed  to  be  given 
as  a  bribe  to  buy  off  opposition  to  the  new  bill,  I  think  it  could  not  be  sustained ;  it  would  have 
bsen  an  unwarrantable  application  of  the  funds  of  the  company.  It  is  not,  however,  clear,  that 
this  was  the  case.  But  even  if  the  agreement  to  pay  that  sum  was  a  lawful  agreement,  still  it 
was  an  independent  agreement.  It  was  an  accessory  to  the  agreement  for  purchase  of  the  land. 
Till  the  price  of  the  land  was  fixed,  the  sum  to  be  paid  for  personal  annoyance  could  not  be 
ascertained;  for  it  was  not  an  absolute  sum  of  j£  14,500,  but  that  sum,  with  a  possible  deduction, 
with  reference  to  the  price  to  be  paid  for  the  land.  And  when  it  became  impossible  to  fix  that 
price,  it  became  equally  impossible  to  say  what  sum  was  to  be  paid  for  personal  annoyance,  the 
one  dependhsg  on  Che  other.     I  think,  therefore,  that  both  interlocutors  were  wrongs  and  that  the 
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appellants  ought  to  have  been  assoilzied ;  but  reserving  to  the  respondent  the  same  right  or 
rights  of  action  as  were  reserved  by  the  interlocutor  of  the  Lord  Ordinary. 

Lord  Wensleydale. — My  Lords,  there  are  two  questions  for  the  decision  of  your  Lordships 
in  this  case, — ist,  Whether,  on  the  true  construction  of  the  agreement  between  the  respondent 
and  Messrs.  Buchanan  and  Murray  on  the  part  of  the  appellants,  on  the  bonds  and  other  instru- 
ments which  have  passed  between  the  parties,  and  on  the  fact  already  in  proof,  there  is  an 
obligation  on  the  part  of  the  appellants  to  pay  any  certain  sum  of  money  to  the  respondent  ? 
2dy  Whether,  if  there  is,  the  agreement  and  bonds  are  void  in  law  ?  It  has  not  yet  been  proved 
in  the  case,  that  the  appellants  have  broken  ground  for  the  formation  of  the  proposed  branch  of 
their  railway  to  Dunkeld. 

The  construction  of  the  agreement  is  first  to  be  considered.     The  agreement,  after  reciting 

that  the  appellants  had  some  time  ago  obtained  an  act  of  parliament  for  the  formation  of  a  branch 

from  the  main  line  to  Dunkeld,  and  that  it  was  desirable  to  adopt  another  which  would  pass 

through  the  estate  of  the  respondent,  Sir  W.  D.  Stewart,  the  adoption  of  which  line  would  save 

considerable  expense,  and  would  be  advantageous  to  the  company,  stipulates  that  the  appellants 

should  be  bound  to  apply  for  an  act  of  parliament  during  the  next  or  following  session,  and  the 

respondent  was  to  give  his  consent  to  the  passing  of  that  act     And,  in  the  fifth  article,  upon 

'which  the  question  mainly  turns,  it  is  provided,  that  the  railway  company  shall  be  bound,  before 

dreakin^  ground^  to  pay  the  respondent,  for  the  personal  inconvenience  and  annoyance  which 

must  of  necessity  arise  to  him  during  the  formation  of  the  line  through  his  grounds  and  preserves, 

such  a  sum  as  Mr.  Buchanan  should  declare.     It  then  proceeds  to  provide  that  the  company  and 

the  respondent  shall  enter  into  a  deed  of  submission  to  a  sole  arbiter,  Mr.  Rannie,  to  ascertain 

and  determme  the  amount  to  be  paid  by  the  company  to  the  respondent,  the  proprietor  of  the 

entailed  estate  of  Murthly,for  the  land  to  be  taken,  and  for  injury  done  to  the  grounds  and  place 

in  a  residential  point  of  view,  and  for  amenity,  and  for  agricultural  and  intersectional  damages, 

and  for  injury  sustained  by  tenants,  it  being  dc.lared  that  the  finding  of  the  arbiter  shall  proceed 

on  the  assumption  that  80  acres  are  to  be  required  for  the  railway,  for  which  his  award  shall  be 

made,  and  the  company  shall  pay,  whether  that  extent  of  ground  shall  be  used  by  them  or  not, 

and  any  excess  of  ground  beyond  that  quantity  was  to  be  found  by  the  arbiter,  and  to  be  paid 

for  according  to  that  valuation.     Then  follow  several  other  stipulations  as  to  the  mode  of  making 

the  railway.     By  the  loth  article,  the  company  are  bound  to  make  a  station  on  the  estate  of  the 

respondent,  and  another  on  a  convenient  spot  at  or  near  the  crossing  of  a  particular  turnpike 

road.     By  the  iith,'the  company  are  to  be  bound  to  make  a  dyke  along  the  south  side  of  the 

railway,  and  to  make  a  road  in  a  particular  direction,  for  which  the  respondent  is  to  pay  £62% 

and  upwards. 

On  the  1st  of  March  1848,  by  an  instrument  of  that  date,  Mr.  Buchanan  found  that  the  sum  to 
be  paid  by  the  company  to  the  respondent,  be/ore  breaking  ground^  was  to  be  ^14,500,  but  with 
this  qualification,  that  if,  on  the  submission  to  be  entered  into  by  Mr.  Rannie,  the  sum  to  be 
awarded  by  him  for  the  80  acres  should  exceed  ;£i28  15^.  per  imperial  acre,  the  excess  was  to 
be  deducted  from,  and  taken  out  of,  the  ;£  14,500.  By  this  agreement  two  different  payments  are 
to  be  provided  for,  to  be  made  to  Sir  W.  D.  Stewart,  one  of  a  fixed  sum  for  himself  personally, 
the  other  an  uncertain  sum  to  be  the  subject  of  valuation  for  land,  and  payable  to  him  as  owner 
of  the  estate  entailed,  and,  of  course,  to  be  settled  with  the  estate. 

These  two  payments  require  to  be  considered  separately ;  and  first,  the  sum  to  be  paid 
personally  to  Sir  W.  Stewart.  There  was  to  be  paid,  in  the  first  instance,  a  sum  to  the  respon- 
dent for  his  own  use,  but  no  time  is  fixed  for  that  payment,  nor  is  there  a  contract  to  pay 
generally  without  mentioning  a  time ;  in  which  case,  in  point  of  law,  it  would  be  payable  imme- 
diately, and  an  immediate  debt  would  be  due.  The  only  stipulation  is,  that  it  shall  be  paid 
be/ore  breaking  ground ;  it  is  not  to  be  paid  after  the  breaking,  when  the  breaking  would  be 
considered  a  condition  precedent,  or  on  the  breaking,  when  it  would  be  a  contemporaneous  con** 
dition,  but  it  is  to  be  paid  before  the  breaking.  That  means  no  more  than  that,  the  company 
shall  not  break  ground  until  after  they  have  made  the  payment.  It  being  assumed  that  no 
breaking  ground  has  taken  place,  the  sum  stipulated  to  be  paid  to  the  respondent  personally  is 
not  now  due.  It  cannot  be  recovered  as  a  liquidated  sum  due  on  that  agreement.  Whether  it 
may  not  be  recovered  as  damages  for  the  breach  of  an  implied  agreement  to  break  ground  in  a 
reasonable  time,  as  a  part  of  the  general  agreement  to  make  the  railroad  in  a  specified  direction, 
is  a  different  consideration  now  not  necessary  to  be  adverted  to. 

But  the  claim  to  this  sum  is  rested  not  on  the  agreement  only,  but  also  the  bonds  or  debentures 
which  have  been  given  with  a  view  to  create  a  present  obligation  on  the  company.  It  is  quite 
unnecessary  to  decide  whether  these  bonds  were  valid  or  not.  Assuming  that  they  were,  no 
action  can  now  be  brought  on  them,  for  there  is  a  memorandum  amongst  them  explanatory  of 
those  deeds  signed  by  the  parties ;  and  by  that  it  is  declared,  by  and  between  the  appellants 
and  the  respondent,  that  without  reference  to  the  term  of  payment  mentioned  in  the  debenture 
bond,  the  respondent  should  make  actual  payment  of  the  principal  sum  of  ;£  14, 500  (subject  as 
to  the  amount  to  the  condition  in  a  letter  or  finding  and  declaration,  to  which  I  will  afterwards 
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advert)  as  soon  as  the  company  should  break  ground  on  the  estate  of  the  respondent  for  the  fans- 
ation  of  the  proposed  branch  of  the  railway  being  made,  the  bond  is  to  be  delivered  up  to  tbe 
company  cancelled,  and  that  no  interest  shall  be  exigible  from  the  company  under  the  bond, 
notwithstanding  the  obligation  to  that  effect  therein  contained,  until  the  date  of  the  companys 
breaking  ground  aforesaid,  from  which  date  only  the  same  shall  bear  interest ;  and  in  the  evoi: 
of  the  contemplated  act  not  being  obtained,  the  bonds  respectively  are  to  be  given  up  cancelled. 

Assuming  that  there  is  no  objection  to  the  validity  of  the  bonds  given  by  the  company,  (at 
which  I  will  hereafter  make  an  observation,}  the  result  is,  that  they  cannot  by  the  agreement  of 
the  parties  be  enforced  for  principal  and  interest  until  the  company  have  broken  ground  for  the 
formation  of  their  proposed  branch  to  Dunkeld.  This  suit,  therefore,  for  the  ;£i4,5oo  certainly 
cannot  at  present  be  enforced. 

The  next  part  of  the  5th  clause  relates  to  the  amount  to  be  paid  to  the  respondent  as  owner  of 
the  entailed  estate,  for  the  land  to  be  taken,  and  damage  done,  and  injury  sustained  by  the 
tenants,  to  be  fixed  by  the  arbiter,  Mr.  Rannie. 

Before  the  quantity  of  land  required  is  fixed  and  identified,  the  precise  sum  to  be  paid  ftxh 
cannot  be  ascertained.  The  price  even  of  80  acres  cannot  be  fixed  until  their  nature  and 
quality  can  be  ascertained,  nor,  of  course,  the  price  of  the  excess  above  80,  until  it  appean 
whether  there  is  an  excess,  unless  there  be  a  stipulation  to  that  effect.  Nothing  can  be  clearer 
than  that  the  price  is  not  to  be  paid  until  after  the  land  required  is  ascertained  and  conveyed. 
If  a  purchaser  refuses  to  pay,  the  vendor  can  only  recover  unli<]uidated  damages,  in  an  action 
against  the  purchaser  for  not  performing  his  contract,  and  the  stipulated  price  he  cannot  recover 
until  after  the  conveyance. 

The  company,  therefore,  who  have  not,  as  is  assumed,  broken  ground,  nor  taken  steps  to  fonn 
the  railway,  and  are  unable  now  to  do  so,  because  their  powers  have  expired,  cannot  be  called 
upon  to  enter  into  a  deed  of  submission  to  Mr.  Rannie,  as  arbiter  under  the  5th  clause,  as  to  the 
value  of  the  land  and  damages,  and  specific  performance  of  this  contract  cannot  therefore  be 
compelled.  If,  then,  the  company  have  broken  ground,  neither  the  agreement  nor  the  bood 
can  be  enforced,  and  it  is  unnecessary  to  inquire  into  their  validity.  If  they  are  valid  in  point  of 
law,  the  only  course  on  that  supposition  would  be  for  the  respondent  to  sue  the  company  for 
damages  for  the  breach  of  their  undertaking  to  break  ground  and  make  the  new  branch  of  their 
railroad,  which  undertaking  is  certainly  to  be  found  in  very  distinct  terms  in  the  written  agree- 
ment between  the  parties  of  October  5,  1847,  and  other  documents.  If  that  agreement  had  not 
been  made,  the  company  could  not  have  been  obliged  to  make  the  new  branch.  They  were 
merely  empowered  to  do  so. 

It  was  at  one  time  supposed  in  England,  as  it  seems  to  have  been  thought  in  Scotland,  that 
permissive  powers  given  by  an  act  of  parliament  were  obligatory  upon  them.  The  case  of 
Philip  V.  The  Edinburgh^  Perth,  and  Dundee  Railway  Company ,  in  Scotland,  and  that  of  Tki 
Queen  v.  The  York  and  North  Midland  Company,  i  E.  &  B.  178,  so  decided.  This  latter  case, 
however,  has  been  reversed  in  1853  in  the  Exchequer  Chamber,  i  E.  &  B.  878,  and  the  former 
in  this  House  in  1857.  But  though  the  company  were  not  bound  to  exercise  the  powers  because 
the  legislature  has  given  them,  it  is  competent  for  them  to  bind  themselves  to  do  so,  and  that  I 
think  they  have  done  by  their  agreement. 

But  suppose  it  should  turn  out,  on  an  issue  being  tried,  as  at  first  directed  by  the  Lord  Ordinary, 
to  ascertam  that  fact,  that  the  company  have  broken  ground  with  the  intent  mentioned,  and 
that,  therefore,  the  condition  which  was  annexed  to  the  company*  s  bond  and  ag^reement  was 
purified,  and  that  they  were  valid  in  point  of  law,  a  further  difficulty  would  arise  which  seems  to 
me  insuperable.  If  Mr.  Buchanan  had  fixed  ^precise  sum  to  be  paid  to  Sir  W.  D.  Stewart  per- 
sonally Defore  breaking  ground,  that  sum  would  be  payable.  But,  in  truth,  Mr.  Buchanan  did 
not  fix  any  precise  sum,  but  a  sum,  the  exact  amount  of  which  could  not  be  ascertained  until  the 
quantity  and  value  of  the  land  to  be  taken  was  also  ascertained,  which  has  never  been  done. 
How  much  of  the  ;£  14,500  declared  by  Mr.  Buchanan  to  be  payable  really  had  become  piayable 
when  the  land  wanted  was  specified  and  valued,  it  is  impossible  now  to  tell,  and  therefore  no 
certain  sum  can  be  recovered  on  the  agreement.  It  would  have  been  probably  otherwise  had 
Mr.  Buchanan  declared  that  j£i4,5oo  should  be  paid  down,  and  afterwards,  when  the  valuation 
was  made,  the  excess  returned.  This  difficulty  is  not  removed  by  giving  the  debenture  for 
;{^  14,500,  for  there  is  in  the  explanatory  instrument  a  provision  that  the  payment  of  that  sum  shall 
be  subject  as  to  the  amount  to  Mr.  Buchanan's  letter  of  finding  and  declaration. 

It  seems  to  me,  therefore,  that  Sir  W.  Stewart's  remedy  is  confined  to  an  action  against  the 
company  for  unliquidated  damages  on  the  agreement ;  whether  this  agreement  is  invalid  on  the 
ground  of  not  being  authorized  by  the  acts  regulating  the  company  it  is  not  necessary  to  decide. 
It  may  be  proper,  however,  with  a  view  to  future  litigation,  to  make  some  observations  as  to  the 
illegality  of  the  contract.  I  think  there  is  litde  to  be  said  against  the  part  of  it  which  relates  to 
the  purchase  of  tbe  lands.  There  can  be  no  doubt  that  a  corporation  is  fully  capable  of  binding 
itself  by  any  contract  under  its  common  seal  in  England,  and  without  it  in  Scotland,  except  when 
the  statutes  by  which  it  is  regulated  or  created,  expressly  or  by  necessary  implication,  prokMi 
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such  contract  between  the  parties.  Primdfacie^  all  its  contracts  are  valid,  and  it  lies  on  those 
who  impeach  any  contract  to  make  out  that  it  is  invalid.  This  is  the  doctrine  of  ultra  vires; 
and  it  is  no  doubt  sound  lav,  though  the  application  of  it  to  the  facts  of  each  particular  case  has 
not  always  been  satisfactory  to  my  mind. 

But  no  objection  can,  I  think,  be  made  on  the  ultra  vires  doctrine  to  a  contract  by  a  company 
which  wishes  to  alter  one  of  the  branches  of  its  railroad,  and  is  ab  Jut  to  apply  to  parliament  for 
authority  to  do  so,  engaging  to  purchase  land  from  a  neighbouring  proprietor  if  they  should 
obtain  their  act.  The  contract  to  purchase  land  in  this  case  will  therefore  probably,  I  think, 
prove  valid. 

The  contract,  however,  to  pay  a  sum  for  personal  compensation  to  the  pursuer  for  his  own  use 
is  open  to  another  objection,  arising  from  the  Scotch  Lands  Clauses  Consolidation  Act,  1845, 1^ 
and  8th  Vict.  cap.  33.  The  71st  section  provides  that,  when  there  is  a  contract  with  a  person 
who  is  not  entitled  to  dispose  of  lands,  or  the  interest  contracted  to  be  sold  by  him  absolutely  for 
his  own  benefit — ^and  this  is  Sir  W.  D.  Stewart's  condition— the  money  is  to  be  paid  into  the 
bank,  and  it  shall  not  be  lawful  for  the  contracting  party  so  not  entitled  to  retain  to  his  own  use 
any  portion  of  the  sum  contracted  in  respect  of  taking  such  lands,  or  for  consenting  to,  and  not 
opposing  the  passing  of  the  bill  authorizing  the  taking  of  such  land,  or  in  trust  for  bridges,  &c., 
but  all  such  moneys  shall  be  deemed  to  have  been  contracted  to  be  paid  for  and  on  account  of 
the  several  parties  interested  in  such  lands,  as  well  in  possession  as  in  succession  or  in  expectancy, 
provided  always  that  it  shall  be  in  the  discretion  of  the  Court  of  Session  (or  trustees,  when  the 
money  is  to  be  paid  to  them)  to  allot  to  the  liferenter,  or  any  person  holding  under  any  particular 
qualified  right  or  interest  for  his  own  use,  a  portion  of  the  sum  for  a  compensation  for  any  injury, 
inconvenience,  or  annoyance  which  he  may  be  considered  to  sustain,  independently  of  the  actual 
value  of  the  land  to  be  taken,  and  of  the  damage  occasioned  to  the  lands  held  therewith  by  reason 
of  the  taking  of  such  lands,  and  the  making  of  the  works. 

This  shows  the  intention  of  the  legislature,  that  a  person  who  has  an  entailed  estate  shall  only 
take  such  a  part  of  the  agreed  price  for  his  own  personal  use  as  the  Court  of  Session,  or  an  inde- 
pendent third  person,  shall  think  reasonable.  He  is  not  admitted  to  make  his  own  bargain  for 
the  remuneration  to  himself,  which  he  would  be  naturally  desirous  of  making  as  large  as  possible, 
to  the  prejudice  of  the  compensation  for  the  land  itself.  The  act,  thererore,  provides  for  an 
independent  control.  It  appears  to  me,  therefore,  highly  probable  that  an  agreement  for  a  gross 
sum,  payable  to  the  respondent  personally,  cannot  be  supported. 

Lord  Kingsdown. — My  Lords,  in  this  case  1  have  had  an  opportunity  beforehand  of  reading 
the  judgment  proposed  by  the  Lord  Chancellor,  and  as  I  quite  concur  in  that  judgment,  it  would 
only  be  wasting  time  for  me  to  say  anything  more  upon  the  case. 

Sir  Richard  BethelL — Will  your  Lordships  permit  me  to  suggest  that  the  order  should  run 
thus — Reverse  the  interlocutors  ;  assoilzie  the  defenders  from  the  conclusions  of  the  summons 
with  expenses  ;  direct  the  expenses  paid  by  them  in  the  Court  below  to  be  returned  ;  and  with 
that  declarator  remit  the  case. 

Mr,  Roll, — It  was  the  unanimous  judgment  of  the  Inner  House. 

Lord  Chancellor. — ^We  say  nothing  about  the  expenses,  but  merely  reverse  the 
interlocutor. 

Lord  Cranworth. — The  expenses  that  have  been  paid  should  have  been  returned.        ;. 

Lord  Chancellor. — The  expenses  that  have  been  paid  to  be  returned  of  course. 

The  following  was  the  order  drawn  up :— "  Ordered  and  adjudged,  that  the  said  interlocutors 
of  the  1st  Nov.  1854  and  26th  Feb.  1856,  so  far  as  complained  of  in  the  said  appeal,  be,  and  the 
same  are  hereby,  reversed,  and  that  the  defenders  be  assoilzied  from  the  conclusions  of  the 
summons,  and  that  the  expenses  of  the  Court  below,  if  paid  by  the  defenders  to  the  pursuer,  be 
returned  to  the  said  defenders ;  and  it  is  further  ordered,  that  the  cause  be  remitted  back  to 
the  Court  of  Session  in  Scotland  to  do  therein  as  shall  be  just  and  consistent  with  this 
judgment" 

Morton,  Whitehead,  and    Greig,  W.S.   Appellant^    ^^(Wi/r.— Dundas  and  Wilson,   C.S 
Respondents  Agents, 
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JUNE  27, 1859. 

Morrison  Kyle  and  Miss  Eliza  Cook,  Appellants,  v.  Charles  Jeffreys 

and  Mandatory,  Respondents, 

Copyright — Evidence — Assignation — Deed — Certificate  of  Registration — Act  8  Anne,  c  i^ 
Statutes  54  Geo.  ill.  c.  156 — 5  and  6  Vict  c.  45 — A  publisher  claimed  the  property  of  tk 
words  of  a  song,  alleged  to  have  been  transferred  to  him  by  the  author  prior  to  the  5  and  6 
Vict,  c.  45.  He  adduced  in  evidence  a  certificate  of  registration  in  Stationers^  H all-in  kis  ovn 
name  as  owner,  a  receipt  by  the  author  for  the  price  of  the  copyright,  and  parole  ei/idcftce. 

Held  (aflfinning  judgment),  (i)  That  the  certificate  of  registration  was  primi  facie  evidence^' 
ownership,  and  might  be  supplemented  by  the  other  evidence;  (2)  that  the  Statute  54  Geo.  JIL 
c,  156,  repealed  the  provisions  of  the  Act  %  Anne,  c,  19,  requiring,  as  evidence  of  ihe  transfer 
of  copyright,  a  formal  instrument  of  assignation  cUtested  by  two  witnesses} 

The  suspender,  vho  vas  a  publisher  in  London,  applied  for  an  interdict  against  the  respondent 
Miss  Eliza  Cook,  the  authoress  of  a  song  called  "  The  Old  Arm  Chair,"  and  against  the  other 
respondent,  a  publisher  in  Glasgow,  to  prevent  the  latter  from  printing  and  exposing^  to  sale  tbe 
words  of  the  song,  and  in  particular,  the  words  printed  in  a  publication  known  by  the  name  of 
"The  Musical  Bouquet,"  He  averred  that  he  was  the  proprietor,  *'by  sale,  gift,  or  transfe 
from  Miss  Cook,  of  the  copyright  of  the  words  of  the  song,  along  with  Mr.  G.  H.  Davidson  of 
London,  and  that  the  respondent  Kyle  had  been,  and  still  was,  acting  in  contravention  of  tbe 
Act  5  and  6  Vict.  c.  45,  and  infringing  the  suspender's  copyright,  by  publishing  and  selling  the 
words  of  the  song  in  the  publication  above  mentioned.** 

The  respondent  admitted  that  he  published  and  sold  the  song,  and  denied  that  the  complainer 
possessed  the  copyright. 

The  note  of  suspension  being  passed,  the  case  was  tried  before  the  Lord  President  and  a  jury 
in  July  last,  on  the  following  issue  : — 

"  It  being  admitted  that  the  respondent  Miss  Eliza  Cook  is  the  authoress  of  the  words  of  a 
song  entitled  *  The  Old  Arm  Chair  :  * 

'*  Whether  the  suspender  Charles  Jeffreys  is  proprietor  of  the  copyright  of  the  words  of  tbe 
said  song  ?  " 

In  evidence  of  the  copyright  the  suspender  tendered  a  certificate  of  registration  in  which  the 
entry  was  made,  16  Feb.  1853,  and  the  publisher  and  proprietor  of  the  copyright  of  "The  Old  Arm 
Chair,  written  by  Eliza  Cook,  the  music  by  Henry  Russell,"  were  stated  to  be  Charles  Jeffre>*s,  21 
Soho  Square,  Westminster. 

He  also  adduced  Mr.  Davidson,  publisher  of  music  in  London,  who  stated,  that  in  dealing 
with  him  in  regard  to  the  copyright  of  some  of  her  songs.  Miss  Cook  had,  in  1845,  stated  to  him 
that,  "she  had  not  command  of  the  copyright  of  'The  Old  Arm  Chair,*"  as  she  had  disposed 
of  it  to  Mr,  Jeffreys.  The  witness  exhibited  a  book  of  Miss  Cook's  songs,  which,  he  deponed, 
she  had  given  to  him,  with  such  of  her  songs  as  she  had  disposed  of,  marked.  It  contained  a 
mark  at  the  song  of  "  The  Old  Arm  Chair  ; "  that  he  had  afterwards  got  leave  from  Jeffreys  to 
« publish  a  cheap  edition  of  that  song,  for  which  he  had  paid  £\o,  and  had  got  a  receipt,  which 
he  identified.  Several  letters  were  also  identified  by  the  witness  as  written  by  Miss  Cook  to 
him  in  connexion  with  his  edition  of  her  song,  and  an  engraving  of  her  portrait  which  was 
prefixed  to  it. 

Mr.  Cruikshank,  artist,  was  also  adduced,  and  deponed  to  having  been  employed  by  the  last 
witness  to  make  the  portrait  of  Miss  Cook. 

The  suspender  also  put  in  evidence  a  holograph  receipt  from  Miss  Cook  to  himself,  in  the 
following  terms : — 

"Reced,  May  14th  1841,  of  Mr.  Ch».  Jefferys,  the  sum  of  Two  Pounds  Two  Shillings  for 
Copyright  of  words  of  a  Song  written  by  me,  entitled  *  The  Old  Arm  Chair.'  Music  by  Mr. 
Ja>.  Huie."  '    -  (Signed)        "  Eliza  Cook," 

Counsel  for  the  respondents  objected  to  any  evidence  of  the  pursuers'  (suspenders')  right  of 
proprietorship,  without  production  of  a  formal  deed  of  assignment,  attested  by  two  witnesses,  as 
a  certificate  of  registry  applicable  to  assignments,  which  the  certificate  produced  was  not 

1  See  previous  reports  18  D.  906;  28  Sc.  Jur.  408.      S.  C.  3  Macq.  Ap.  611:  31  Sc  Jur.  566. 
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The  Judge  overruled  the  objection. 

It  was  objected  to  parole  evidence  proposed,  that  it  was  incompetent,  in  respect  of  being  an 
attempt  to  set  up  a  right  of  copyright  by  parole.     The  evidence  was  allowed  in  the  mean  time. 

The  charge  of  the  presiding  Judge  was  excepted  to,  "  in  so  far  as  it  was  laid  down,  that  in 
the  event  of  pritnd  facie  evidence  being  rebutted,  the  pursuer  might  still  support  his  title  without 
production  of  a  formal  instrument  of  assignation,  attested  by  two  witnesses. ' 

The  jury  gave  a  verdict  in  favour  of  the  suspenders. 

The  Court  of  Session  afterwards  disallowed  the  exceptions,  discharged  the  rule  for  a  new  trial, 
and  g^ave  judgment  for  the  suspenders. 

The  respondents  (in  the  suspension)  appealed,  maintaining,  in  their  printed  case,  that  the 
judgment  of  the  Court  was  erroneous, — i.  Because  it  disallowed  the  exception  to  that  part  of  the 
charge  of  the  presiding  Judge,  wherein  he  told  the  jury,  that,  in  event  of  iht  primd  facie  ew'idGnce  of 
title  afforded  by  a  copy  certificate  of  registration  in  Stationers'  Hall  being  rebutted,  the  respondent 
might  still  support  his  title  without  a  formal  deed  of  assignment  attested  by  two  witnesses. 
2.   Because  it  admitted,  in  proof  of  the  respondents'  title,  as  evidence  of  assignment,  a  receipt  in 
writing,  without  any  stamp  impressed  thereon ; — ^and  also  a  certificate  of  registration  wanting  in 
an  essential  statutory  requirement,  and  inapplicable  to  the  nature  of  the  right  on  which  the 
respondents'  case  was  actually  founded.     Power  v.  Walker,  3  M.  &  S.  7  ;  Clementiw,  Walker, 
2  B.  &  C.  861 ;    Davidson  v.  Bohn^  6  C.B.  456;  Power  v.    Walker,  4  Camp.  9;   Latour  v, 
Biand,  2  Stark,  382 ;  Jeffreys  y,  Boosey,  4  H.L.C.  994,    The  r^jr^^«^/<?«/j  (suspenders  in  the  Court 
of  Session)  in  their  printed  case  supported  the  interlocutors  complained  of,  on  the  following 
grounds ; — i.  Because,  whatever  may  have  been  the  state  of  the  law  in  reference  to  property  in 
copyright  held  by  derivative  title  before  the  passing  of  the  Act  54  Geo.  in.  c.  1 56,  it  is  not  necessary 
under  the  provisions  of  that  act,  that  such  title,  in  the  case  of  compositions  printed  and  published 
after  its  date,  should  be  attested  by  two  witnesses ;  much  less  does  that  act  exclude  all  evidence 
whatever  in  support  of  such  title,  unless  an  instrument  so  attested — 8  Anne,  c.  19.     2.  Because 
by  the  Act  5  and  6  Vict.  c.  45,  under  which  the  respondent,  Mr.  JeflTreys,  sought  his  remedy,  it 
is  competent  to  support  a  derivative  title  to  copyright  to  the  effect  of  obtaining  the  remedy  given 
by  the  act  otherwise  than  by  an  assignment  attested  by  two  witnesses.     3.  Because  none  of  the 
statutes  creating  copyright  require  a  formal  deed  of  assignment  to  vest  copyright  in  a  party  not 
the  author :  much  less  do  they  absolutely  exclude  all  other  evidence  in  support  of  the  title  of 
such  a  party.     4.  Because  it  is  competent  to  refer  to  any  other  evidence,  in  support  of  a  deri- 
vative title  to  copyright,  than  a  formal  deed  of  assignment  attested  by  two  witnesses,  and  there  is 
no   statute,  decision,  or  legal  principle  which  could  justify  a  Judge  in   ruling  that  actual 
production  of  such  assignment  is  absolutely  indispensable.     5.  Because  there  is  nothing  in  any 
statute,  decision,  or  legal  principle,  sanctioning  the  law  laid  down  in  the  exception.    6.  Because, 
so  far  as  it  seeks  review  of  the  judgment  refusing  a  new  trial,  the  appeal  is  incompetent  on  any 
grounds  other  than  misdirection  of  the  Judge  at  the  trial  in  matter  of  law,  or  the  undue 
admission  or  rejection  of  evidence ;  has  not  been  properly  taken  in  reference  to  those  grounds  on 
which  alone  it  would  have  been  competent;  and,  even  if  properly  taken,  must  be  disposed  of  in 
the  same  way  and  on  the  same  grounds  with  the  exception  itself.     7.  Because,  even  assuming 
the  competency,  it  appears  from  the  Judge's  notes  of  the  evidence,  that  the  verdict  was  conform 
to  the  evidence,  as  well  as  in  accordance  with  the  justice  of  the  case. 

Knowles  Q.C.,  and  Quain  Q.C.,  for  the  appellants,  contended  that  the  exception  to  the 
admissibility  of  other  evidence  than  a  formal  assignment  attested  by  witnesses  was  a  good 
exception,  and  ought  to  have  been  sustained.  The  state  of  the  law  in  1841,  previous  to  the 
Statute  5  and  6  Vict.  c.  45,  must  regulate  the  question.  By  the  previous  Statutes  8  Anne,  c.  19, 
and  41  Geo.  ill.  c.  107,  an  assignment  attested  by  two  witnesses  was  necessary  to  pass  the  copy- 
right— Davidson  v.  Bohn,  6  C.  B.  456.  It  was  not  sufficient  to  evade  that  rule  by  producing  an 
unstamped  receipt  for  copyright  money,  coupled  with  an  admission  of  the  authoress,  for  the 
admission  was  confined  to  the  receipt  as  its  sole  foundation,  and  the  receipt  was  valueless.  The 
Statute  54  Geo.  ill.  c.  156,  did  not  alter  the  rule  as  to  witnesses  being  required  to  an  assignment 
— Jeffreys  \,  Boosey,  4  H.L.C.  <^^,  Per  Lord  St.  Leonards.  It  is  true,  the  exception  does 
not  very  clearly  bring  out  the  exact  ground  of  objection ;  but  to  construe  these  exceptions  strictly 
would  discourage  Scotch  appeals. 

Forsyth  Q.C.,  and  Webster,  for  the  respondents,  were  not  called  upon. 
Lord  Chancellor  Campbell. — My  Lords,  this  case  comes  before  your  Lordships  on  a  bill 
of  exceptions,  tendered  to  the  ruling  of  the  learned  Judge  who  tried  the  case  in  the  Court  of 
Session.  A  biU  of  exceptions  must  be  strictly  construed,  and  we  can  only  look  at  what  is  stated 
in  the  record  to  enable  us  to  see  whether  the  ruling  of  the  learned  Judge  was  correct.  Now, 
what  is  laid  down  by  the  learned  Judge  is,  that  "  in  the  event  of  primd  facie  evidence  being 
rebutted,  the  pursuer  might  still  support  his  title  without  production  of  a  formal  instrument  of 
assignment,  attested  by  two  witnesses."  That,  it  is  admitted,  is  perfectly  correct,  as  a  general 
rule  ;  and  there  is  nothing  in  the  record  to  shew  that  the  rule  was  wrongly  applied.  If  that  is 
so,  the  question  is  at  an  end.    I  think  it  is  of  the  last  importance  that  we  should  give  a  strict 
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construction  to  such  exceptions.  In  coming  to  the  conclusion  that  the  exception  was  properij 
disallowed,  it  is  satisfactory  to  think,  that,  from  all  that  appears,  the  plaintiff  Jeffreys  was  cleaiiy 
the  proprietor  of  this  copyright ;  and  though  the  objection  to  the  exception  is  formal,  still  the 
result  is  in  accordance  with  the  justice  of  the  case.  In  England  we  have  very  much  abandoned 
these  bills  of  exceptions,  and  1  hope  that  a  similar  course  will  be  followed  in  Scotland,  so  as  to 
enable  the  real  merits  of  the  case  to  be  fully  brought  out.  A  much  better  course  consists  is 
adopting  special  verdicts  and  special  cases ;  and  if  these  are  not  yet  competent  in  Scotland, 
I  will  l^  ready  to  assist  in  any  change  which  may  require  to  be  made  in  order  to  efiect  so 
great  an  improvement. 

Lord  Brougham. — My  Lords,  I  agree  with  my  noble  and  learned  friend  on  the  woolsack. 
It  is  very  important  that  so  long  as  bills  of  exceptions  continue  to  be  adopted,  they  should 
be  dealt  with  very  strictly.  The  exception  in  this  case  is  loosely  drawn,  and  it  would  have  been 
better  if  learned  counsel  in  Scotland  attended  more  to  the  course  of  practice  in  England,  where 
jury  trial  is  much  better  understood.  It  is  clear  that  an  exception  ought,  as  Lord  Mansfieki 
once  said,  to  hit  the  bird  in  the  eye.  It  must  shew  what  part  of  the  ruling  or  of  the  Judge's 
observations  it  was  that  is  excepted  to.  If,  in  the  present  case,  the  whole  charge  of  the  learned 
Judge  had  been  set  out,  we  could  have  seen  whether  anything  wrong  had  been  laid  down.  But, 
as  far  as  we  can  see,  the  charge  was  unexceptionable.  I  think  it  is  very  desirahle  that  the 
practice  of  having  special  cases  should  be  introduced  into  Scotland  :  I  do  not  recollect  whether 
the  late  Court  of  Session  Act  allows  them,  at  least  it  ought  to  have  done  so.  In  conclusion,  I 
do  not  regret  at  all  that  the  exception  should  fail  in  the  present  instance  on  a  point  of  form,  for 
the  justice  of  the  case  seems  to  be  with  the  respondent. 

Lord  Cranworth. — My  Lords,  I  only  remark,  that  whether  or  not  special  cases  may  be 
had  in  Scotland,  there  may,  at  all  events,  be  special  verdicts,  of  which  we  have  had  lately  some 
examples.  That  would  have  been  a  better  course  here  than  to  have  dealt  with  the  case  as 
seems  to  have  been  done.  I  entirely  agree  with  my  noble  and  learned  friends  on  the  point  nov 
before  us. 

Lord  Wensleydale. — My  Lords,  I  also  am  of  opinion  that  the  appellant  has  lost  nothing 
by  not  having  taken  his  exception  properly.  I  quite  agree  with  Lord  St.  Leonards  in  the 
view  which  he  expressed  as  to  the  construction  of  the  statutes  in  the  case  of  yeffreys  v.  Boostj^ 
in  this  House. 

Lord  Chelmsford.— My  Lords,  I  am  also  glad  of  the  opportunity  of  shewing  the  necessity 
of  adhering  to  great  strictness  in  dealing  with  bills  of  exceptions,  which  ought  always  to  raise 
the  precise  point  in  question ;  and  here  the  justice  of  the  case  is  fully  met  by  the  decision  we 
come  to  on  the  informality  of  this  exception. 

Interlocutors  affirmed. 
Appellant^  Agents  J.  Leishmaui  W.S. — Respondent^  Agent,  J.  Robertson^  S.S.C, 


JUNE  30,  1859. 

Scots  Mines  Co.  and  William  Geddes  Borron,  Appellants,  v.  The  Lead- 
hills  Mining  Co.  and  Others,  Respondents, 

Appeal  to  House  of  Lords — Process— Competency — Interlocutory  judgment — A  plea  involved 
the  whole  merits  of  the  cause,  but  was  so  disposed  of  in  the  Court  of  Session  as  merely  to 
establish  the  pursuer' s  title  to  sue  ;  and  the  case  was  then  ordered  to  be  proceeded  with. 

Held,  This  interlocutor  was  not  subject  to  appeal,  being  merely  interlocutory  within  the  meaning 
of^Z  Geo.  III.  c,  151,  §  15.* 

The  Scots  Mines  Co.  appealed  against  the  interlocutors  of  the  Court  of  Session,  and 
maintained  (in  their  appeal  case)  that  they  should  be  reversed,  because, — i.  The  respondents 
had  no  title  to  pursue,  and,  in  particular,  they  had  not  the  title  libelled  on.  2.  The  alleged 
assignation  by  Thomas  Horner,  of  the  lease  of  1808,  and  agreement  of  18 17,  upon  which  the 
respondents  rounded,  was  invalid,  in  respect  he  was  not  in  right  of  the  lease  or  agreement 
3.  Even  if  the  respondents  were  in  right  of  the  lease  of  1808,  no  right  was  given  by  it  to  the 
water  or  water-course  in  question;  at  least,  no  right  which  could  compete  with  that  of  the 
appellants.   4.  By  virtue  of  written  titles,  which  the  respondents  could  not  controvert,  the  right  of 

*  See  previous  reports  18  D.  5945  28  Sc.  Jur.  107  ;       S.  C  3  Macq.  Ap.  743 :  31  Sc.  Jur.  567. 
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tVie  water  and  water-course  belonged  to  the  appellants.  5.  The  respondents  had  no  right  from  the 
Elarl  of  Hopetoun,  at  least  none  which  he  could  competently  and  effectually  grant,  in  a  question 
with  tbe  appellants.  6.  It  having  been  finally  decided,  in  a  submission  between  the  Earl  of 
Hopetoun  and  the  appellants,  as  landlord  and  tenant,  and  it  being  further  the  just  and  legal 
position  of  matters,  that  the  appellants  were  entitled,  by  virtue  of  the  Earl's  grant,  to  the 
exclusive  use  of  the  water,  it  was  incompetent  for  the  respondents,  as  alleged,  to  derive  right  from 
tbe  Carl  subsequently  to  that  grant,  to  dispute  the  appellants'  title  to  the  water.  7.  The  alleged 
agxeement  with  the  Earl  of  Hopetoun,  upon  which  the  respondents  founded,  having  been 
entered  into  during  the  dependence  of  the  submission  between  the  Earl  and  the  appellants,  in 
regard,  inter  aliay  to  the  water,  and  in  the  full  knowledge  by  the  respondents  of  the  proceedings 
in  that  submission,  the  respondents  could  not  take  advantage  of  a  right  so  acquired ;  and  the 
alleged  agreement  could  not  affect  the  appellants'  right  to  the  water,  as  determined  under  the 
submission.  8.  The  respondents,  not  being  in  right  of  the  agreement  of  1817,  by  any  competent 
or  effectual  title,  had  no  claim  on  that  agreement.  9.  The  agreement  of  181 7  never  having 
been  fully  acted  on,  and  having  been  broken  and  at  an  end  for  many  years,  in  consequence  of  the 
violation  or  non-implement  thereof  by  the  Leadhills  Mining  Company,  could  not  now  be  founded 
upon  as  giving  any  right  to  the  respondents,  as  alleged  to  be  in  room  of  that  company.  10.  The 
title  of  the  respondents  was,  besides,  defective,  in  respect  they  had  obtained  no  right  to  the 
water  from  Mr.  Irving  of  Newton. 

The  respondents  having  objected,  before  the  Appeal  Committee  of  the  House  of  Lords,  to  the 
competency  of  the  appeal,  the  objection  was  ordered  to  be  argued  in  printed  cases,  and  to  be 
heard  at  the  bar  at  the  hearing  of  the  appeal.  The  objection  was — "  that  the  interlocutors 
appealed  from  by  the  appellants  are  interlocutory  judgments,  and,  as  such,  the  said  appeal  is 
incompetent  under  the  statute.  That  the  interlocutors  so  appealed  from  are  not  judgments  on 
the  whole  merits  of  the  cause,  (the  merits  or  questions  at  issue  between  the  parties  not  being 
reached  by  such  interlocutors  at  all,)  nor  was  leave  given  (although  applied  for  on  two  separate 
occasions)  by  the  Judges  of  the  Division  pronouncing  such  interlocutors,  nor  was  there  any 
difference  of  opinion  among  the  Judges  pronouncing  the  same." 

The  15th  section  of  48  Geo.  ill.  c.  151,  enacts — "That  hereafter  no  appeal  to  the  House  of 
Lords  shall  be  allowed  from  interlocutory  judgments,  but  such  appeals  shall  be  allowed  only  from 
judgments  or  decrees  on  the  whole  merits  of  the  cause,  except  with  the  leave  of  the  Division  of  the 
Judges  pronouncing  such  interlocutory  judgments,  or  except  in  cases  where  there  is  a  difference  of 
opinion  among  the  Judges  of  the  said  Division,  nor  shall  any  appeal  to  the  House  of  Lords  be 
allowed  from  interlocutors  or  decrees  of  Lords  Ordinary  which  have  not  been  reviewed  by  the 
Judges  sitting  in  the  Division  to  which  such  Lords  Ordinary  belong :  Provided  that,  when  a 
judgment  or  decree  is  appealed  from,  it  shall  be  competent  to  either  party  to  appeal  to  the 
House  of  Lords  from  all  or  any  of  the  interlocutors  that  may  have  been  pronounced  in  the  cause, 
so  that  the  whole,  as  far  as  it  is  necessary,  may  be  brought  under  the  review  of  the  House  of 
Lords.*' 

The  respondents  further  objected,  in  terms  of  the  4th  section  of  the  Statute  55  Geo.  Ill,  c.  42, 
(conftrmed  by  59  Geo.  ill.  c.  35,  §  15,  and  6  Geo.  iv.  c.  120,  §  33,)  with  reference  to  interlocutors 
pronounced  by  the  Lord  Ordinary  or  by  any  of  the  Divisions  of  the  Coiu-t  granting  or  refusing 
a  trial  by  jury.  The  4th  section  of  the  Act  55  Geo.  ill.  c.  41,  provides — "  That  it  shall  not  be 
competent,  either  by  reclaiming  petition  or  appeal  to  the  House  of  Lords,  to  question  any 
interlocutor  granting  or  refusing  such  trial  by  jury.'* 

R,  Palmer  Q.C.,  and  Young,  for  the  appellants. — The  argument  is,  in  the  first  instance,  to  be 
confined  to  the  question  of  the  comj)etency  of  the  appeal.  The  appeal  is  comp>etent  though  the 
interlocutor  appealed  against  has  not  exhausted  the  whole  merits  of  the  case,  if,  on  being 
decided  one  way,  it  might  have  put  an  end  to  the  case.  Such  is  the  construction  which  has 
been  put  on  the  Statute  48  Geo.  iii,  c.  151,  §  15,  in  several  cases — Downey,  Edinburgh  and 
Leith  Co,y  Macq.  Pract.  303 ;  Clyne^s  Trustees  v.  Clyne,  i  M*L.  and  Rob.  72 ;  Geils  v.  Geils^ 
I  Macq.  36 ;  ante,  p.  i ;  North  British  Bank  v.  Collins,  i  Macq.  A  p.  369;  ante^  p.  186;  Melrose 
V.  Hastie,  i  Macq.  Ap.  698  ;  ante,  P-  315  ;  Warrender  v.  Warrender,  i  Macq.  Ap.  43 ;  Breadal- 
bane  v.  MacGregor,  7  Bell's  App.  43.  This  case  comes  within  the  same  class,  for  here  the 
respondents'  title  was  objected  to  on  several  grounds,  each  of  which,  if  sustained,  would  have 
disposed  of  the  merits  of  the  case. 

Attorney-General  {^^xhfLV^,  and  Anderson  Q.C.,  for  the  respondents. — It  is  no  doubt  difficult 
to  draw  the  line  so  as  to  detine  what  merits  of  a  cause  must  be  exhausted,  before  an  appeal  is 
competent.  All  that  can  be  done  is  to  look  to  the  words  of  the  statute  and  the  circumstances 
of  each  case.  It  is  clear  that  the  test  is  not,  whether,  if  the  particular  plea  had  been  decided 
one  way,  the  cause  would  have  been  at  an  end,  for,  where  a  dilatory  plea  is  disposed  of,  there  is 
no  right  to  an  appeal.  The  statute  says,  there  shall  be  no  appeal  where  the  whole  merits  have  not 
been  exhausted,  unless  there  is  leave  of  the  Court.  The  sole  question  then  is,  Is  this  an  inter- 
locutory judgment,  or  one  which  is  final  and  exhaustive  of  the  merits  ?  The  first  five  pleas  were 
mere  preliminary  pleas,  the  seventh  is  the  plea  on  the  merits,  and  is  not  yet  inquired  into.    The 
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construction  to  such  exceptions.  In  coming  to  the  conclusion  that  the  exception  was  properlj 
disallowed,  it  is  satisfactory  to  think,  that,  from  all  that  appears,  the  plaintiff  JefTreys  was  clearly 
the  proprietor  of  this  copyright ;  and  though  the  objection  to  the  exception  is  formal,  still  the 
result  is  in  accordance  with  the  justice  of  the  case.  In  England  we  have  very  much  abandoned 
these  bills  of  exceptions,  and  I  hope  that  a  similar  course  will  be  followed  in  Scotiand,  so  as  to 
enable  the  real  merits  of  the  case  to  be  fully  brought  out.  A  much  better  coarse  consists  m 
adopting  special  verdicts  and  special  cases ;  and  if  these  are  not  yet  competent  in  Scotland, 
I  will  be  ready  to  assist  in  any  change  which  may  require  to  be  made  in  order  to  effect  so 
great  an  improvement. 

Lord  Brougham. — My  Lords,  I  agree  with  my  noble  and  learned  friend  on  the  voolsack. 
It  is  very  important  that  so  long  as  bills  of  exceptions  continue  to  be  adopted,  they  should 
be  dealt  with  very  strictly.  The  exception  in  this  case  is  loosely  drawn,  and  it  would  have  been 
better  if  learned  counsel  in  Scotland  attended  more  to  the  course  of  practice  in  England,  where 
jury  trial  is  much  better  understood.  It  is  clear  that  an  exception  ought,  as  Lord  Mans6eki 
once  said,  to  hit  the  bird  in  the  eye.  It  must  shew  what  part  of  the  ruling  or  of  the  Judge's 
observations  it  was  that  is  excepted  to.  If,  in  the  present  case,  the  whole  charge  of  the  learaei 
Judge  had  been  set  out,  we  could  have  seen  whether  anything  wrong  had  been  laid  down.  But, 
as  far  as  we  can  see,  the  charge  was  unexceptionable.  I  think  it  is  very  desirable  that  the 
practice  of  having  special  cases  should  be  introduced  into  Scotland  :  I  do  not  recollect  whether 
the  late  Court  of  Session  Act  allows  them,  at  least  it  ought  to  have  done  so.  In  conclusion,  I 
do  not  regret  at  all  that  the  exception  should  fail  in  the  present  instance  on  a  point  of  form,  for 
the  justice  of  the  case  seems  to  be  with  the  respondent. 

Lord  Cranworth. — My  Lords,  I  only  remark,  that  whether  or  not  special  cases  may  he 
had  in  Scotland,  there  may,  at  ail  events,  be  special  verdicts,  of  which  we  have  had  lately  some 
examples.  That  would  have  been  a  better  course  here  than  to  have  dealt  with  the  case  as 
seems  to  have  been  done.  I  entirely  agree  with  my  noble  and  learned  friends  on  the  point  nov 
before  us. 

Lord  Wensleydale. — My  Lords,  I  also  am  of  opinion  that  the  appellant  has  lost  nothing 
by  not  having  taken  his  exception  properly.  I  quite  agree  with  Lord  St.  Leonards  in  tl^ 
view  which  he  expressed  as  to  the  construction  of^  the  statutes  in  the  case  of  Ji^ffreys  v.  Boostjt 
in  this  House. 

Lord  Chelmsford.— My  Lords,  I  am  also  glad  of  the  opportunity  of  shewing  the  necessity 
of  adhering  to  great  strictness  in  dealing  with  bills  of  exceptions,  which  ought  always  to  raise 
the  precise  point  in  question ;  and  here  the  justice  of  the  case  is  fully  met  by  the  decision  we 
come  to  on  the  informality  of  this  exception. 

Interlocutors  affirmed. 
Appellant^  Agents  J.  Leishman,  W.S. — Respondent^  A  gent ^  J.  Robertson,  S.S.C. 


JUNE  30,  1859. 

Scots  Mines  Co.  and  William  Geddes  Borron,  Appellants,  v.  The  Lead- 
hills  Mining  Co.  and  Others,  Respondents, 

Appeal  to  House  of  Lords — Process— Competency — Interlocutory  judgment — A  plea  involved 
the  whole  merits  of  the  cause,  but  was  so  disposed  of  in  the  Court  of  Session  as  merely  U 
establish  the  pursuer's  title  to  sue  ;  and  the  case  was  then  ordered  to  be  proceeded  rtnth. 

Held,  This  interlocutor  was  not  subject  to  appeal,  being  merely  interlocutory  within  the  fmamng 
of^%  Geo,  III,  c,  151,  §  15.^ 

The  Scots  Mines  Co.  appealed  against  the  interlocutors  of  the  Court  of  Session,  and 
maintained  (in  their  appeal  case)  that  they  should  be  reversed,  because, — i.  The  respondents 
had  no  title  to  pursue,  and,  in  particular,  they  had  not  the  title  libelled  on.  2.  The  alleged 
assignation  by  Thomas  Horner,  of  the  lease  of  1808,  and  agreement  of  1817,  upon  which  the 
respondents  rounded,  was  invalid,  in  respect  he  was  not  in  right  of  the  lease  or  agreement 
3.  Even  if  the  respondents  were  in  right  of  the  lease  of  1808,  no  right  was  given  by  it  to  the 
water  or  water-course  in  question;  at  least,  no  right  which  could  compete  with  that  of  the 
appellants.   4.  By  virtue  of  written  titles,  which  the  respondents  could  not  controvert,  the  right  of 

*  See  previous  reports  18  D.  594;  28  Sc.  Jur.  107 ;       S.  C  3  Macq.  Ap.  743:  31  Sc  Jur.  567. 
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he  water  and  water-course  belonged  to  the  appellants.  5.  The  respondents  had  no  right  from  the 
Earl  of  Hopetoun,  at  least  none  which  he  could  competently  and  eflfectuJilly  grant,  in  a  question 
rith  the  appellants.  6.  It  having  been  finally  decided,  in  a  submission  between  the  Earl  of 
^opetoun  and  the  appellants,  as  landlord  and  tenant,  and  it  being  further  the  just  and  legal 
x>sition  of  matters,  that  the  appellants  were  entitled,  by  virtue  of  the  EarPs  grant,  to  the 
exclusive  use  of  the  water,  it  was  incompetent  for  the  respondents,  as  alleged,  to  derive  right  from 
he  £arl  subsequently  to  that  grant,  to  dispute  the  appellants'  title  to  the  water.  7.  The  alleged 
Lgxeement  with  the  Earl  of  Hopetoun,  upon  which  the  respondents  founded,  having  been 
entered  into  during  the  dependence  of  the  submission  between  the  Earl  and  the  appellants,  in 
egard,  inter  alia,  to  the  water,  and  in  the  full  knowledge  by  the  respondents  of  the  proceedings 
n  that  submission,  the  respondents  could  not  take  advantage  of  a  right  so  acquired ;  and  the 
lUeged  agreement  could  not  affect  the  appellants'  right  to  the  water,  as  determined  under  the 
submission.  8.  The  respondents,  not  being  in  right  of  the  agreement  of  1 817,  by  any  competent 
>r  effectual  title,  had  no  claim  on  that  agreement.  9.  The  agreement  of  1817  never  having 
)een  fully  acted  on,  and  having  been  broken  and  at  an  end  for  many  years,  in  consequence  of  the 
violation  or  non-implement  thereof  by  the  Leadhills  Mining  Company,  could  not  now  be  founded 
ipon  as  giving  any  right  to  the  respondents,  as  alleged  to  be  in  room  of  that  company.  10.  The 
itle  of  the  respondents  was,  besides,  defective,  in  respect  they  had  obtained  no  right  to  the 
water  from  Mr.  Irving  of  Newton. 

The  respondents  having  objected,  before  the  Appeal  Committee  of  the  House  of  Lords,  to  the 
:ompetency  of  the  appeal,  the  objection  was  ordered  to  be  argued  in  printed  cases,  and  to  be 
tieard  at  the  bar  at  the  hearing  of  the  appeal.  The  objection  was — "  that  the  interlocutors 
appealed  from  by  the  appellants  are  interlocutory  judgments,  and,  as  such,  the  said  appeal  is 
incompetent  under  the  statute.  That  the  interlocutors  so  appealed  from  are  not  judgments  on 
the  whole  merits  of  the  cause,  (the  merits  or  questions  at  issue  between  the  parties  not  being 
reached  by  such  interlocutors  at  all,)  nor  was  leave  given  (although  applied  for  on  two  separate 
occasions)  by  the  Judges  of  the  Division  pronouncing  such  interlocutors,  nor  was  there  any 
difference  of  opinion  among  the  Judges  pronouncing  the  same." 

The  15th  section  of  48  Geo.  in.  c.  151,  enacts — "That  hereafter  no  appeal  to  the  House  of 
Lords  shall  be  allowed  from  interlocutory  judgments,  but  such  appeals  shall  be  allowed  only  from 
[udgments  or  decrees  on  the  whole  merits  of  the  cause,  except  with  the  leave  of  the  Division  of  the 
Judges  pronouncing  such  interlocutory  judgments,  or  except  in  cases  where  there  is  a  difference  of 
opinion  among  the  Judges  of  the  said  Division,  nor  shall  any  appeal  to  the  House  of  Lords  be 
allowed  from  interlocutors  or  decrees  of  Lords  Ordinary  which  have  not  been  reviewed  by  the 
Judges  sitting  in  the  Division  to  which  such  Lords  Ordinary  belong :  Provided  that,  when  a 
ludgment  or  decree  is  appealed  from,  it  shall  be  competent  to  either  party  to  appeal  to  the 
House  of  Lords  from  all  or  any  of  the  interlocutors  that  may  have  been  pronounced  in  the  cause, 
so  that  the  whole,  as  far  as  it  is  necessary,  may  be  brought  under  the  review  of  the  House  of 
Lords." 

The  respondents  further  objected,  in  terms  of  the  4th  section  of  the  Statute  55  Geo.  in.  c.  42, 
[confirmed  by  59  Geo.  III.  c.  35,  §  15,  and  6  Geo.  iv.  c.  120,  §  33,)  with  reference  to  interlocutors 
pronounced  by  the  Lord  Ordinary  or  by  any  of  the  Divisions  of  the  Court  granting  or  refusing 
a  trial  by  jury.  The  4th  section  of  the  Act  55  Geo.  ill.  c.  41,  provides — "  That  it  shall  not  be 
competent,  either  by  reclaiming  petition  or  appeal  to  the  House  of  Lords,  to  question  any 
interlocutor  granting  or  refusing  such  trial  by  jury." 

R,  Palmer  Q.C.,  and  Young,  for  the  appellants. — The  argument  is,  in  the  first  instance,  to  be 
confined  to  the  question  of  the  competency  of  the  appeal.  The  appeal  is  competent  though  the 
interlocutor  appealed  against  has  not  exhausted  the  whole  merits  of  the  case,  if,  on  being 
decided  one  way,  it  might  have  put  an  end  to  the  case.  Such  is  the  construction  which  has 
been  put  on  the  Statute  48  Geo.  iii.  c.  151,  §  15,  in  several  cases — Downey.  Edinburgh  and 
Leith  Co.,  Macq.  Pract.  303;  Clyne's  Trustees  v.  Clyne,  i  M*L.  and  Rob.  72;  Geilsw.  Geilsy 
I  Macq.  36 ;  ante,  p.  i ;  North  British  Bank  v.  Collins,  i  Macq.  A  p.  369;  ante,  p.  186;  Melrose 
V.  Hastie,  i  Macq.  Ap.  698  ;  ante,  p.  315  ;  Warrender  v.  Warrender,  i  Macq.  Ap.  43 ;  Breadal- 
bane  v.  MacGregor,  7  Bell's  App.  43.  This  case  comes  within  the  same  class,  for  here  the 
respondents'  title  was  objected  to  on  several  grounds,  each  of  which,  if  sustained,  would  have 
disposed  of  the  merits  of  the  case. 

Attorney-General  (Beihell),  and  Anderson  Q.C.,  for  the  respondents. — It  is  no  doubt  difficult 
to  draw  the  line  so  as  to  define  what  merits  of  a  cause  must  be  exhausted,  before  an  appeal  is 
competent.  All  that  can  be  done  is  to  look  to  the  words  of  the  statute  and  the  circumstances 
of  each  case.  It  is  clear  that  the  test  is  not,  whether,  if  the  particular  plea  had  been  decided 
one  way,  the  cause  would  have  been  at  an  end,  for,  where  a  dilatory  plea  is  disposed  of,  there  is 
no  right  to  an  appeal  The  statute  says,  there  shall  be  no  appeal  where  the  whole  merits  have  not 
been  exhausted,  unless  there  is  leave  of  the  Court.  The  sole  question  then  is.  Is  this  an  inter- 
locutory jud^ent,  or  one  which  is  final  and  exhaustive  of  the  merits  ?  The  first  five  pleas  were 
mere  prelimmary  pleas,  the  seventh  is  the  plea  on  the  merits,  and  is  not  yet  inquired  into.    The 
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cases  all  turn  on  their  individual  circumstances,  and  can  be  no  safe  guide  on  this  question  ;  but 
it  will  be  found  that  the  test  of  an  interlocutory  judgment  is  where  something  more  was  reqinred 
to  be  done  bsfore  the  merits  were  exhausted — Irvine  v.  Kirkpatrick^  7  Bell's  App.  186;  Mont- 
gomery V.  Boswell,  M'L.  and  Rob.  136;  Fraserw.  Eraser^  14  S.  89;  Ferrier  v.  Moivbray^'f 
W.S.  147.  The  course  of  practice  in  all  cases  has  been  to  hold  that  leave  of  the  Court  to  appeal 
is  necessary,  even  though,  if  the  interlocutor  had  been  decided  in  one  way,  the  cause  would  have 
been  out  of  Court.  Paton's  Practice  of  the  House  of  Lords  refers  to  Magistrates  of  Dundee; 
Magistrates  of  Wigton;  and  other  cases  there  cited.  In  Clyne's  case,  cited  on  the  other  side, 
the  merits  had  been  exhausted  ;  and  so  it  was  in  Warrender  v.  Warrender,  i  Macqueen,  43. 

Cur.  adv,  vult. 

Lord  Chancellor  Campbell. — I  am  of  opinion  that  this  appeal  ought  to  be  dismissed  as 
incompetent.  The  statutes  on  this  subject,  by  which  we  must  be  governed,  seem  to  me  xa 
divide  cases  in  the  Court  of  Session,  with  respect  to  the  appeal  to  the  House  of  Lords,  into  three 
classes— ^r^/,  cases  in  which  an  appeal  is  expressly  and  absolutely  forbidden ;  second^  cases  in 
which  an  appeal  is  competent  with  the  leave  of  the  Court,  and  not  otherwise ;  thirds  cases  is 
which,  without  the  leave  of  the  Court,  and  even  after  the  refusal  of  leave  by  the  Court,  the 
parties  may  appeal  dejure.  The  question  is,  whether  this  appeal  is  to  be  referred  to  the  second 
or  the  third  class. 

As  the  interlocutors  appealed  against  were  pronounced  by  the  Court  without  any  difference  cf 
opinion  among  the  Judges,  they  can  be  referred  to  the  third  class  only,  on  the  ground  that  ihcy 
are  not  ''  interlocutory  judgments/'  and  that  they  are  "judgments  or  decrees  on  the  whole  merits 
of  the  cause." 

It  has  been  said  that  a  decree,  against  which  there  may  be  a  right  to  appeal,  need  cot 
necessarily  exhaust  the  merits  of  the  cause ;  neither  is  it  necessary  that  it  should  be  an  extract- 
able  decree.  I  assent  to  this  if  the  decree  be  on  the  whole  merits  of  the  cause.  Although  it 
need  not  technically  dispose  of  every  point  which  may  have  been  raised  upon  the  record,  it  may 
substantially  decide  all  the  questioifs  in  controversy  between  the  parties. 

A  most  ample  opportunity  is  given  to  bring  before  the  House  of  Lords  every  interlocutor  iffo- 
nounced  in  every  cause,  except  interlocutors  with  respect  to  which  there  is  an  express  and  absolute 
prohibition  to  appeal,  such  as  interlocutors  directing  or  refusing  a  trial  by  jury,  or  interlocotors 
granting  or  refusing  a  new  trial  on  the  facts.  With  these  exceptions,  there  is  an  immediate 
right  of  appeal  where  the  Court  is  divided.  The  Court,  although  unanimous,  may  give  leave  to 
appeal  immediately ;  and  when  a  final  judgment  or  decree  is  appealed  from,  in  the  words  of  the 
act  of  parliament,  "  it  is  competent  to  either  party  to  appeal  to  the  House  of  Lords  from  all  or 
any  of  the  interlocutors  that  may  have  been  pronounced  in  the  cause, — so  that  the  whole,  so  far 
as  it  is  necessary,  may  be  brought  under  the  review  of  the  House  of  Lords."  In  some  of  the 
discussions  on  the  subject,  the  counsel  have  argued  as  if  the  Question  had  been,  whether  any 
appeal  was  competent  against  the  interlocutors  complained  of,  forgetting  that,  with  leave  of  the 
Court,  the  appeal  would  be  competent  as  soon  as  the  interlocutor  complained  of  has  beeo 
pronounced ;  and  that,  at  all  events,  after  the  final  decree,  this  interlocutor  may  be  brought  befoie 
the  House  of  Lords,  and,  if  erroneous,  will  be  reversed.  The  only  question  is  as  to  the  time 
when  the  appeal  shall  be  taken.  The  legislature,  vesting  an  ample  discretion  in  the  Court  to 
give  leave  for  an  immediate  appeal  against  what  is  only  '*  an  interlocutory  judgment,''  has 
considered  that,  if  this  leave  is  refused,  it  would,  upon  the  whole,  be  for  the  ends  of  justice  and 
the  suitors,  to  forbid  an  appeal  till  the  cause  has  been  substantially  decided. 

In  this  case  I  am  of  opinion  that  the  interlocutors  appealed  from  are  **  interlocutory  judgments," 
and  not  judgments  and  decrees  on  the  whole  merits  of  the  cause.  The  5th  plea  in  law  has  not 
been  touched  by  the  interlocutors,  except  as  to  directing  an  issue  to  try  the  truth  of  the  allegatioas 
which  it  contains, — "  that  the  agreement  of  1817  never  having  been  fully  acted  on,  and  having 
been  broken  and  at  an  end  for  many  years  in  consequence  of  the  violation  or  non-implement  thereof 
by  the  Lcadhills  Mining  Company,  cannot  now  be  founded  on  as  giving  any  right  to  the  pursuers 
as  alleged  to  be  in  room  of  that  company.''  I  agree  with  the  Lord  Justice  Clerk,  (and  the  other 
Judges  concurring  with  him,)  who  expressed  an  opinion  that  the  truth  of  these  allegations  may 
be  most  material,  and  I  think  that  the  5th  plea,  on  which  no  judgment  has  been  given,  is  a  part 
of  the  merits  of  the  cause, — ^so  that  no  judgment  has  yet  been  given  "  on  the  whole  merits  of 
the  cause.'*  The  Court  might,  nevertheless,  have  granted  leave  to  appeal.  It  is  not  for  me  to 
say  now  whether  I  think  they  were  right  or  wrong  in  refusing  leave;  but  they,  in  the  exercise  of 
the  discretion  vested  in  them,  have  refused  leave,  and  I  am  of  opinion  that  the  appeal  is 
incompetent.  I  do  not  consider  it  necessary  to  examine  or  comment  on  the  cases  cited  on 
either  side  during  the  argument  at  the  bar.  They  all  profess  to  proceed  upon  the  same  rati9 
decidendi^  and  the  question  was,  How  that  applied  in  each  particular  case  ?  If  it  should  not 
have  properly  applied  in  any  particular  case,  that  decision  cannot  lay  down  a  rule  by  which  the 
House  is  now  bound.  In  most  of  the  cases  relied  upon  by  the  appellants'  counsel  it  will  be 
found,  that  the  interlocutors  appealed  against  substantially  disposed  of  all  the  questions  in 
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controversy  between  the  parties.  In  the  Marquis  of  Breadalban^s  case,  for  example,  the 
decision  that  the  usage  established  the  right  for  all  cattle  travelling  on  the  road  to  pasture  on  the 
stances,  if  correct,  finished  the  controversy ;  and  when  this  House  held,  that  such  a  right  could 
not  be  acquired  by  usage,  the  cause  was  at  an  end^  as  it  would  have  been  had  the  interlocutor 
been  affirmed. 

Allusion  was  made  during  the  argument  to  the  inconvenient  consequences  which  may  arise 

From  the  improper  exercise  of  the  discretion  of  the  Judges,  if  in  such  cases  they  may  effectually 

refuse  leave  immediately  to  appeal  against  their  decisions.    But  the  law  assumes  that  the  Judges 

"will  exercise  this  discretion  wisely  and  discreedy ;  and  if  they  should  occasionally  make  a  mistake, 

the  inconvenience  produced  would  be  inflnitesimally  small,  compared  with  that  which  must  arise 

if  either  party  might  appeal  to  the  House  of  Lords  against  every  interlocutory  judgment,  whereby 

all   proceedings  in  the  Court  below  would  be  suspended  till  the  appeal  was  disposed  of,  and 

litigation  might  be  ruinously  protracted.     To  avoid  a  great  and  certain  evil,  a  discretion  is  often 

vested  in  public  functionaries,  although  it  may  be  liable  to  be  abused.     In  England  no  writ  of 

error  can  be  brought  in  a  criminal  case  without  theyfa/  of  the  Queen*  s  Attorney-General,  because, 

if  a  writ  of  error,  delaying  the  execution  of  the  sentence,  might  be  brought  by  every  man 

convicted  of  crime,  an  end  would  be  put  to  the  administration  of  justice ;  and  if  he  were  to 

refuse  his  Jiat^  where  there  is  any  reasonable  ground  for  alleging  error,  although  mandamus  does 

not  lie  to  compel  him  to  grant  his^a/,  he  might  be  questioned  and  punished  for  his  misconduct. 

By  the  act  of  parliament  (ii  and  12  Vict  c.  78)  establishing  the  Court  of  Criminal  Appeal  in 

England,  the  presiding  Judge  or  Judges  "may,  in  his  or  their  discretion, reserve  any  question  of 

law  for  the  consideration  of  the  Court  of  Appeal.''    But  no  appeal  is  given  to  this  Court  without 

the  consent  of  the  Judge  or  Judges ;  and,  since  the  Court  was  established,  I  have  never  heard  a 

single  complaint  of  any  Judges  having  refused  to  reserve  any  question  for  the  consideration  of 

the  Court  of  Appeal,  which  was  fit  to  be  reserved. 

It  would  be  casting  a  most  undeserved  slur  upon  the  Judges  of  the  Court  of  Session,  to  suppose 
that  they  would  not  permit  an  appeal  against  their  decision  to  be  presented  with  as  much  celerity 
as  is  consistent  with  the  proper  conduct  of  the  suit  and  the  attainment  of  justice  between  the 
parties. 

For  these  reasons,  my  Lords,  I  must  advise  your  Lordships  to  dismiss  this  appeal  as 
incompetent  But,  as  considerable  laxity  seems  to  have  been  introduced  into  the  practice  on 
this  subject,  and  the  question  was  by  no  means  free  from  doubt,  I  think  the  appeal  should  be 
dismissed  without  costs. 

Lord  Brougham. — I  entirely  agree  with  my  noble  and  learned  friend  in  the  conclusion  at 
which  he  has  arrived,  for  the  reasons  which  have  been  so  clearly  and  luminously  stated  by  him 
as  the  ground  of  that  opinion.  As  to  the  right  of  appeal  there  are  three  classes  of  cases — 
isty  cases  in  an  appeal  which  are  absolutely  and  peremptorily  excluded  ;  2d,  cases  in  which  an 
appeal  is  absolutely  and  peremptorily  admitted  ;  and  a  third  class  of  cases,  in  which  a  discretion 
is  reserved  to  the  Court,  and  in  which  an  appeal,  though  otherwise  incompetent,  may  be  had  by 
the  leave  of  the  Court.  Of  those  three  classes  of  cases,  in  my  clear  opinion,  this  comes  within 
the  last.  It  is  not  a  case  in  which  an  appeal  is  excluded,  as  in  the  instance  of  a  refusal  to  grant 
an  issue,  or  of  the  granting  of  an  issue.  It  is  not  a  case  in  which,  as  in  the  event  of  a  difference 
of  opinion  among  a  Court,  an  appeal  is  absolutely  of  right.  But  it  is  a  case  in  which  it  is 
excluded  as  of  right,  because  the  judgment  is  not  upon  the  whole  merits  of  the  cause ;  but  still 
power  is  reserved  to  the  party  of  appealing  with  the  leave  of  the  Court. 

There  is,  no  doubt,  some  little  discrepancy  in  the  cases  upon  this  subject,  but  I  think  it  is  not 
a  discrepancy  upon  principle,  but  upon  the  particular  circumstances  of  the  case.  Whether  the 
judgment,  in  any  case,  is  upon  the  whole  merits  of  the  case,  or  an  interlocutory  judgment,  must 
depend  upon  the  circumstances  of  the  case.  There  are  one  or  two  as  to  which  I  might  perhaps 
entertain  a  doubt,  whether  it  was  a  judgment  upon  the  whole  merits  or  interlocutory;  but,  as  to 
others,  I  have  no  doubt  whatever ;  as,  for  instance,  the  case  of  Lord  Breadalbane  v.  Macgregor 
—the  case  respecting  the  right  of  feeding  cattle  by  the  sides  of  the  roads,  which  I  well  remeoiber 
here,  and  where  really  the  judgment  was  substantially  upon  the  whole  merits  of  the  case. 

As  to  the  exercise  of  this  discretion,  I  entirely  agree  with  my  noble  and  learned  friend,  that 
there  is  no  risk  whatever  in  leaving  it  to  the  Court.  We  must  assume  that  the  Court  will  exercise 
a  sound  discretion.  The  two  instances  that  have  been  given  by  my  noble  and  learned  friend  of 
the  discretionary  power  vested  in  the  Attorney- General,  and  the  discretionary  power  vested  in 
the  Court  of  Appeal  in  Criminal  Cases,  are  really  satisfactory  illustrations  of  the  little  risk  which 
you  run  in  such  case.  I  may  remind  your  Lordships  of  another  instance — the  refusal  of  the 
Court  to  grant  a  new  trial  in  matters  of  fact ;  that  is  no  subject  of  appeal.  It  is  not  matter  of 
error.  The  consequence  of  which  is,  that  the  Court  may,  no  doubt,  by  erroneous  decision, 
subject  parties  to  very  great  inconvenience  and  to  no  little  expense.  Nevertheless,  that  is  a 
discretion  which  is  exercised  by  all  Courts  of  common  law,  and  exercised  without  any  risk  of 
gross  injustice  between  the  parties.  Upon  the  whole,  I  am  of  opinion,  with  my  noble  and 
learned  friend^  that  this  appeal  must  be  dismissed  as  incompetent 
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Lord  Cranworth. — My  Lords,  my  noble  and  learned  friend  on  the  woolsack  has  stated  the 
view  which  he  has  taken  of  this  case  so  clearly,  that  1  should  hardly  feel  it  necessary  to  add  a 
word,  were  it  not  that  a  simple  acquiescence  by  silence  might  lead  to  an  impression  that  one,  at 
least,  of  your  Lordships  doubted  the  propriety  of  that  decision.  Now,  to  exclude  that  suppc^itjoa, 
I  rise  for  the  purpose  of  saying  that  I  entirely  concur  in  the  conclusion  at  which  he  has  arriTed. 
The  sole  question  is  this,  Whether  or  not  this  is  an  appeal  against  an  interlocutor  on  the  whole 
merits  of  the  cause  ? 

I  felt  very  much  the  truth  of  the  position  that  was  put  before  us  by  the  Attorney- GeneiaL 
when  this  matter  was  last  under  discussion,  namely,  that  in  all  these  questions  we  are  put  to  a 
choice  of  difficulties.  Where  there  are  two  defences,  as  it  were,  to  any  claim  of  a  pursuci— 
first,  that  the  pursuer  has  no  title  to  sue ;  and,  secondly,  if  he  has,  the  defender,  for  sctx 
reason,  is  not  accountable — a  decision  against  the  pursuer  upon  the  first  ground  may,  in  one 
sense,  be  said  to  go  to  the  whole  merits  of  the  case  ;  and  that  is  the  course  which  is  adhered  to 
in  the  Court  of  Chancery  in  England.  Because,  if  a  bill  was  filed  by  a  party,  to  which  tboe 
was  a  demurrer,  upon  the  ground  that  the  plaintiff  had  not  shewn  any  title  to  sue,  and  tlm 
demurrer  were  overruled,  the  defender  might  proceed  by  appeal  to  this  House,  concurrently  ^ife 
the  proceedings  that  would  be  going  on  upon  a  judgment  in  the  nature  of  what  would  be  a 
common  law  a  judgment  of  respondeat  ouster. 

Now  these  acts  of  parliament,  which  regulate  the  course  of  appeals  in  Scotland,  were  framed 
either  by  Lord  Eldon,  or,  at  all  events,  in  the  time  of  Lord  Eldon  ;  and  I  cannot  help  thinks^ 
that  this  provision,  excluding  the  right  to  appeal  upon  interlocutory  proceedings,  may  have 
originated  from  that  very  learned  Judge  being  of  opinion  that  the  course  in  England  was  attended 
with  very  great  difficulty.  No  doubt,  sometimes  an  appeal,  immediately  after  a  decision  nponi 
point  which,  if  decided  one  way,  goes  to  the  whole  merits  of  the  case,  may  be  extremely  convenicBtT 
and  it  may  be  extremely  inconvenient ;  and  in  order,  therefore,  to  meet  the  case,  and  to  gi%-e  aa 
opportunity  of  such  appeal  in  cases  where  it  is  likely  to  be  expedient,  and  at  the  same  time  to 
refuse  it  as  a  matter  that  the  party  might  insist  upon  ex  detnto  iustitice,  an  intermediate  state  of 
things  is  introduced  by  the  enactment  in  question,  namely,  that  there  may  be  an  immediate 
proceeding  where  the  Court  sanctions  it. 

I  confess  I  was  surprised  at  some  expressions  that  were  read  from  some  cases  which  fell  fFom 
the  learned  Judges  in  Scotland,  in  which  the  inference  seemed  to  be,  that  they  thought  tbey 
ought  not  to  allow  the  appeal,  when  the  proceeding  was  not  final.  The  truth  is,  that  that  is  the 
only  case  in  which  they  ought  to  allow  it,  not  that  they  always  ought  to  allow  it  in  those  cases; 
but  the  circumstance  that  the  proceeding  is  not  final  is  the  very  reason  why  they  ought  to  exeirise 
a  discretion  as  to  whether  the  appeal  should  be  allowed  or  not.  I  dare  say,  that  that  observatioa 
might  have  been  inaccurately  reported,  because  it  was  open  to  this  remark  upon  the  siu-face,  that 
if  you  only  wait  till  the  proceeding  is  final,  then  their  consent  is  not  necessary. 

Upon  the  whole,  I  entirely  concur  in  the  judgment  which  has  been  delivered  by  my  noble  and 
learned  friend  on  the  woolsack.  As  to  the  costs,  it  would  have  been  a  matter  of  doubt  in  my 
mind  whether  they  might  not  be  reserved  in  the  suit.  But  1  think,  that  sufficient  doubt  has  been 
thrown  upon  the  question  by  the  cases  to  make  it  very  reasonable  that  this  decision  should  be^ 
independently  of  the  rest  of  the  case,  a  decision  without  costs  on  either  side.  1  will  just  add,  as 
my  noble  and  learned  friend  Lord  Wenslevdale  is  not  now  in  his  place,  that  I  had  an  oppor- 
tunity of  speaking  to  him  yesterday,  and  he  desired  me  to  state  that  he  entirely  concurred  in  the 
view  which  we  have  taken  of  this  case. 

Lord  Chelmsford. — My  Lords,  after  very  full  ar^ment,  I  have  no  difficulty  in  agreeing  in 
the  opinion  expressed  by  all  my  noble  and  learned  friends  who  have  preceded  me.     It  appears 
to  me  to  be  most  desirable  that  the  House  should  adhere  closely  to  the  words  of  the  act  of 
parliament,  which  express  the  intention  of  the  legislature.     The  meaning  of  the  48  Geo.  ill. 
cap.  151,  §  15,  seems  to  me  to  be  very  clear.     It  is,  that  no  appeal  shall  be  allowed  from 
interlocutory  judgments— except  with  leave  of  the  Judges,  or  where  there  is  a  difference  of 
opinion  amongst  them— unless  the  judgments  or  decrees  are  on  the  whole  merits  of  the  caose. 
Then,  are  the  interlocutors  appealed  from  of  this  description  ?    They  are  judgments  upon  pleas 
which  involve  the  whole  merits  of  the  cause.    But  they  are  not  judgments  on  the  merits.    U  tbc 
pleas  in  law  for  the  defenders,  and  especially  the  ist,  had  been  decided  in  their  favour,  there 
would  have  been  a  judgment  on  the  merits,  for  it  would  have  put  an  end  to  the  cause  by 
negativing  the  pursuers'  right  to  maintain  it ;  but  the  interlocutor,  being  in  favour  of  the  pursuers, 
only  established  their  title  to  sue,  and  the  cause  thereupon  proceeded.     An  issue  has  been 
approved  by  the  Court  of  Session,  and  has  been  appointed  to  be  the  issue  for  trying  the  cause. 
I  say  nothing  as  to  the  terms  in  which  that  issue  is  framed,  or  as  to  the  effect  which  will  be 
produced  on  the  ultimate  result  of  the  cause  by  the  finding  of  this  issue  one  way  or  the  other; 
but  as  the  matter  stands  upon  the  interlocutors  previously  pronounced,  it  is  impossible  to  say  that 
it  does  not  raise  a  question  which  may  be  of  great  importance,  or  that  the  whole  merits  of  the 
case  will  be  exhausted  while  it  remains  undecided.     I  cannot  help  expressing  a  wish  that  the 
Judges  of  the  Court  of  Session  had  given  leave  to  appeal  against  these  interlocutors;  because  a 
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ecision  upon  them  one  way  would  have  prevented  the  necessity  of  trying  the  issue,  by  rendering 
bie  question  it  involves  immaterial.  But  as  they  have  refused  to  allow  an  appeal^  your  Lordships 
re  bound  to  give  an  effect  to  the  act  of  parliament,  which  was  intended  to  protect  parties  from 
Larassing  and  vexatious  appeals,  which  might  otherwise  have  been  interposed  in  every  step  in 
he  cause,  leaving  at  the  same  time  to  the  discretion  of  the  Judges  the  power  of  permitting  them 
rhere  it  is  in  their  judgment  just  and  right  that  they  should  be  permitted ;  and  that  no  erroneous 
udg^ment  which  might  be  given  in  the  progress  of  a  cause  should  go  imcorrected,  the  legislature 
las  provided,  that  when  a  judgment  or  decree  is  appealed  from,  it  shall  be  competent  for  either 
>arty  to  appeal  from  all  or  any  of  the  interlocutors  that  may  have  been  pronounced  in  the  cause. 
Authorities  upon  the  subject  are  of  little  use,  as  the  question  to  be  determined  in  each  case  must 
^e,  whether  the  interlocutor  is  on  the  whole  merits  of  the  cause  ?  It  is  therefore  unnecessary  to 
ronsider  the  cases  which  were  most  pressed  upon  your  Lordships  by  the  appellants — I  mean 
ihose  of  Cfyn^s  Trustees  and  of  the  North  British  Bank  v.  Collins — further  than  to  remark,  that 
.n  the  former  case  Lord  Cottenham,  admitting  that  there  was  not  a  judgment  exhausting  the 
i^hole  merits,  uses  the  expression  '*  merits  of  the  whole  case,"  instead  of  the  words  of  the  act, 
'*  whole  merits  of  the  case."  And  that,  in  the  latter,  the  reference  to  the  accountant  seems  to 
have  been  preliminary  to  all  discussion  upon  the  merits  of  the  case,  and  for  the  purpose  of 
enabling  the  Court  of  Session  to  ascertain  whether  the  company  had  sustained  a  loss  of  a  certain 
declared  amount.  The  summons  was  not  for  an  account,  but  for  a  declaration  that  the  company 
had  ceased  to  exist  in  consequence  of  their  having  suffered  a  loss  exceeding  that  specified  in 
their  deed,  and  the  order  of  reference  to  the  accountant  was  to  obtain  evidence  upon  which  the 
merits  might  be  ultimately  decided.  This  case,  however,  must  be  determined  upon  its  own 
circumstances,  and  not  upon  these  authorities.  The  appellants'  attention  was  directed  to  the 
question  of  the  competency  of  the  appeal  by  their  application  to  the  Court  of  Session,  and  the 
refusal  of  the  Court  to  grant  the  requisite  leave.  And  I  should  have  thought  that  if  they 
afterwards  chose  to  take  the  premature  step  of  appealing,  it  ought  to  be  at  their  own  peril  with 
respect  to  the  costs  ;  but  as  my  noble  and  learned  friends  think  that  there  should  not  be  any 
costs  in  this  case,  I  must  acquiesce  in  their  view  of  the  matter. 

Lord  Chancellor. — With  respect  to  the  costs,  I  propose  that  there  be  no  costs,  because  the 

question  appeared  to  have  been  considered  as  by  no  means  free  from  doubt ;   but  if  your 

Lordships  are  of  a  different  opinion  as  to  the  costs,  I  will  not  press  it. 

Lord  Chelmsford. — I  withdraw  any  doubt  I  entertain  in  reference  to  the  opinion  expressed 

by  my  noble  and  learned  friend. 

Lord  Brougham. — ^The  ground  of  my  .noble  and  learned  friend's  doubt  was  the  appellant 

having  had  notice  of  the  objection  by  the  refusal  of  the  Court  of  Session  to  g^ant  leave  to 

appeal 

Lord  Chelmsford.  — That  was  the  ground  of  my  doubt. 

Lord  Cranworth. — I  do  not  know  whether  we  should  make  any  special  provision  that  this 

decision  will  not  exclude  the  question  which  has  been  raised  upon  the  competency  of  an  appeal 

against  the  ultimate  decision. 

Mr,  Attorney- General, — That  will  be  clear,  my  Lord. 

Lord  Chelmsford. — I  think  it  will  be  clear  upon  the  words  of  the  48  Geo.  in.  that  that 

-will  lie  open. 

Appeal  dismissed  as  incompetent, 
Gibson-Craig,   Dalziel,   and   Brodie,  W.S.   Appellants  Agents, — Sang  and  Adam,  S.S.C. 
Respondents  Agents, 


IJULY  4,   1859. 

The  Scots  Mines  Co.  and  William  Borron,  Appellants,  v.  The  Leadhills 

Mining  Co.  and  Others,  Respondents, 

Water,  running — Mines  and  Minerals — Interdict — Lease — Construction — A  lessee  of  minerals 
having  applied  for  interdict  against  the  lessee  of  a  neighbouring  mine,  possessing  under  the 
same  landlord,  to  prevent  him  from  interfering  with  a  stream  of  water. 

Held  (affirming  judgment).  That  each  mine  owner  is  entitled  to  work  his  own  mine  in  the 
manner  most  beneficial  to  himself  when  neither  his  nor  the  adjoining  mine  is  subject  to  any 
servitude  in  favour  of  the  other,  though  the  natural  consequence  may  be  to  prejudice  such 
adjoining  mine. 
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The  Scots  Mines  Co.  and  the  Leadhills  Mining  Co.  are  both  lessees  under  the  Eaxi  ol 
Hopetoun  of  neighbouring  mines  and  minerals  in  the  barony  of  Leadhills  or  Hopetoun.  The 
mining  district  is  situated  in  two  valleys, — the  one  being  named  the  Shortcleagh,  and  the  other 
the  Glengonnar  valley.  These  valleys  are  separated  by  a  mountain  ridge,  which  keeps  the 
waters  of  the  one  valley  distinct  from  those  of  the  other.  In  consequence  of  certain  alleged 
operations  by  the  respondents  in  the  mode  of  working  their  minerals,  which  the  appeilasts 
alleged  were  contrary  to  the  leases  and  agreements  of  parties,  and  also  contrary  to  certaic 
awards,  they  presented  an  application  in  1851  to  the  Court  of  Session  for  interdict.  The  groin^ 
was  that  the  Leadhills  Co.  had  cut  through  a  barrier  which  prevented  the  water  from  fiowng 
into  the  burn  that  supplied  the  Scots  Mines  Co.,  and  which  the  latter  Co.  said  they  were  entitled 
to  under  these  leases.     They  had  also  sent  too  much  water  into  another  part  of  the  mine. 

The  Leadhills  Co.  pleaded  that  what  they  had  done  was  necessary  for  their  own  worksi,  aod 
done  within  their  own  lands. 

The  Scots  Mines  Company  appealed,  maintaining  in  their  case  that  the  interlocutors  oggfat 
to  be  reversed  for  the  following  reasons : — I.  The  respondents  are  not  entitled  to  break  throi^ 
the  natural  division  or  barrier  between  the  valleys  of  Shortcleugh  and  Glengonnar,  for  & 
purpose  of  extending  the  Poutshiel  level  within  their  liberties,  or  for  any  other  purpose,  and  the 
appellants  were  entitled  to  have  them  interdicted  from  doing  so.  IL  The  respondents  were  not 
.  entitled  to  break  through  the  division  or  barrier,  so  as  to  diminish  the  supply  of  water  it  the 
Shortcleugh  bum,  to  which  the  appellants  were  entitled  for  the  purposes  of  their  mining  works 
and  operations,  and  the  appellants  were  entitled  to  have  them  interdicted  from  doing  so. 
in.  They  were  not  entitled  to  break  through  the  said  division  or  barrier,  so  as  to  cause  tic 
waters  of  the  Shortcleugh  burn,  or  other  waters  naturally  flowing  within  the  valley  of  ShortckcgK 
to  flow  through  the  Poutshiel  level  into  the  valley  of  Glengonnar.  IV.  They  were  not  entiited 
to  use  the  Poutshiel  level  within  the  appellants'  mining  liberties,  or  to  sink  and  drive,  so  as  to 
incommode  or  interrupt  the  appellants'  mining  works  and  operations  within  their  liberties  in  the 
valley  of  Glengonnar,  by  causing  a  quantity  of  water  from  the  adjoining  valley  of  Shortcleugh 
to  flow  into  the  same.  V.  The  appellants  had  stated,  upon  record,  facts  relevant  and  sufficient  to 
entitle  them  to  the  remedy  sought  by  the  note  of  suspension  and  interdict,  and  they  were 
entitled  to  have  the  case  tried  upon  a  proper  issue  or  issues.  VI.  The  judgments  of  the  Court 
below  proceeded  not  only  on  erroneous  views  in  point  of  law,  but  on  the  assumption  of  facts 
which  were  not  established,  and  the  contrary  of  which  was  offered  to  be  proved.  VII.  So  far  as 
any  investigation  was  ordered  by  the  Court,  it  was  ordered  and  made  in  an  incompetent  manner, 
at  least  in  such  a  way  as  not  to  be  conclusive  against  the  appellants.  VIII.  The  appellants  axe 
entitled  to  the  protection  of  an  interim  interdict,  pending  the  trial  of  the  case. 

The  respondents  supported  the  judgments  submitted  to  review  on  the  following  grounds  ^— 
I.  Under  the  leases  of  the  parties  respectively,  the  Poutshiel  level  was  a  drain  common  to  the 
liberties  of  both,  and  the  respondents  were  entitled  to  use  it  for  conveying  away  the  water  that 
might  be  drawn  from  their  mines,  without  any  limit  or  qualification.  II.  The  appellants  had  no 
right  to  prevent  the  respondents  from  carrying  on  the  nniinary  operations  of  mining  within  their 
own  liberties,  on  the  ground  that  such  operations  might  cause  subsidence  of  water  from  the 
higher  level  called  the  Katy stake  Linn  level,  or  of  water  which  would  otherwise  fall  into  the 
Shortcleugh  burn.  III.  The  use  actually  made  of  the  Poutshiel  level,  in  carrying  water  from  the 
Leadhills  liberties,  established  the  right  of  the  respondents  to  use  it  in  the  manner  complained 
of.  IV.  The  operations  complained  of  being  stipulated  on  the  part  of  the  landlord  by  the  first 
article  of  the  agreement  of  18 17,  to  which  the  appellants  were  parties,  they  were  barred  from 
objecting  to  these  operations,  on  the  ground  that  the  agreement  was  no  longer  operative  in  its 
stipulations  as  between  them  and  the  Leadhills  Mining  Company. 

^.  Palmer  Q.C,  Youngs  and  Webster^  for  the  appellants. 

The  Attomey'Generall^&^<^\),  and  Anderson  Q.C,  for  the  respondents. 

The  argument  in  this  case  turned  entirely  on  the  construction  of  special  clauses  in  the 
respective  leases  of  the  parties,  and  the  circumstances  of  the  subjects  being  conterminous. 
Before  hearing  the  argument,  the  Lord  Chancellor  recommended  the  parties  to  agree  to  a 
reference ;  but  the  Attorney- General  declined,  on  the  ground,  first,  that  he  had  no  authority  to 
do  so  from  his  client;  and  secondly,  that,  even  if  he  had,  his  experience  of  references  led  him 
to  consider  them  as  unsatisfactory  and  expensive.     The  argument  accordingly  proceeded. 

Cur,  adv^  vuU, 

Lord  Chancellor  Campbell. — My  Lords,  after  reviewing  all  the  proceedings  in  this  case^ 
I  again  come  to  the  opinion  which  I  had  formed  at  the  conclusion  of  the  argument— but  which  I 
did  not  venture  without  further  consideration  to  state  to  your  Lordships — that  the  only  arguable 
question  presented  to  you  by  the  appeal  arises  upon  the  construction  of  the  reservation  in  the 
leases  granted  by  the  Earl  of  Hopetoun  to  the  Scots  Mines  Company  and  to  the  Leadhills 
Mining  Company.  The  interdict  was  claimed  on  two  grounds — first,  that  the  operations  begnn 
by  the  respondents  would  wrongfully  divert  water  from  the  Shortcleugh  bum,  to  the  use  of  which 
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le  plaintiffs  are  entitled,  by  preventing  the   water  from  flowing  as  it  had  done  into  the 
hortcleugh  burn  into  a  stream  called  the  Katy stake  Linn  level,  and  by  preventing  water  from 
•ercolating  into  the  burn  underground  through  adjoining  strata,  as  it  had  been  accustomed  to 
lO.     The  second  ground  on  which  the  interdict  was  claimed  was,  that  these  operations  would 
lave  the  effect  of  bringing  into  the  Poutshiel  level  a  much  greater  quantity  of  water  than  had 
>eeii  accustomed  to  flow  into  it,  which  water  would  be  injurious  to  the  works  of  the  appellants. 
^ow,  it  is  quite  clear  that  the  interdict  cannot  be  claimed  on  the  first  ground,  for  the  operations 
nterdicted  are  all  within  the  limits  of  the  mineral  strata  demised  by  the  Earl  of  Hopetoun  to 
be  respondents ;  the  operations  are  all  such  as  are  usual  in  working  such  mines,  and  they  are 
:onducted  without  any  bad  intention  and  without  any  negligence.     Moreover,  the  Katystake 
Linn   level  is  an  artificial  stream,  formed  by  the  occupiers  of  the  mines  of  the  respondents 
merely  for  the  temporary  purpose  of  the  better  working  of  these  mines.     Upon  this  subject  it  is 
stdmitted  that  there  is  no  difference  between  the  law  of  Scotland  and  the  law  of  England ;  and  it 
is  well  settled  by  English  decisions,  that  under  such  circumstances  the  appellants  could  not 
complain  of  the  diversion  of  the  water  that  had  been  before  brought  into  the  Shortcleugh  bum, 
either  by  the  Katystake  Linn  level  or  by  percolation  through  adjoining  strata.     I  need  only  refer 
to  Arkright  v.  GelU  5  M.  &  W.  203 ;  and  Chasemore  v.  Richards^  26  Law  J.  Exch.  393.  The  latter 
case  is  under  appeal  before  your  Lordships*  House.     But,  my  Lords,  the  Judges  who  have  been 
consulted  by  your  Lordships  upon  it  have  unanimously  given  their  opinion  in  support  of  the 
judgment  in  the  Court  below;  and  I  may  perhaps  anticipate  that  it  will  be  affirmed  by  this 
House.     Indeed,  the  learned  counsel  for  the  appellants,  who  ably  and  zealously  advocated  their 
cause,  felt  themselves  obliged  almost  to  abandon  this  ground  for  the  interdict,  although  it  had 
been  much  relied  upon  in  the  Court  of  Session.     I  now  come  to  the  second  ground,  which  turns 
on  the  construction  of  the  reservation  in  the  leases  granted  respectively  to  the  appellants  and 
respondents.     It  is  to  be  borne  in  mind  that  both  parties  hold  under  the  same  landlord,  their 
leases  being  substantially  the  same.     The  lease  to  the  appellants  contains  the  following  reserv- 
ation : — "  Reserving  always  to  the  said  Earl  and  his  foresaids,  or  to  any  other  person,  with  his 
consent,  to  whom  he  has  already  let,  or  may  hereafter  let,  the  mines  of  his  adjacent  grounds,  the 
use  of  all  shafts,  sumpts,  cuts,  levels,  drifts,  and  other  waygates,  already  made,  or  to  be  made, 
within  the  bounds  of  the  lands  of  which  the  mines  are  hereby  let,  (excepting  only  engine  shafts,) 
with  power  of  sinking  and  driving  within  the  said  whole  grounds  for  the  conveniency  of  his  or 
their  other  works,  in  so  far  as  the  same  can  be  done  without  incommoding  or  interrupting  the 
said  governor  and  company,  their  own  proper  works,  which  are  always  to  be  preferred  in  such 
cases.     The  said  Earl  and  his  foresaids  always  repairing  any  damage  which  the  said  governor 
and  company  may  thereby  suffer :  and  any  ores  which  may  be  thereby  raised  shall  belong  to  the 
said  governor  and  company  in  the  same  manner  as  if  they  had  raised  the  same  themselves.*' 
When  the  interdict  was  granted  the  respondents  had  begun,  and  were  about  still  further  to 
extend  the  Poutshiel  level  in  search  of  lead  within  their  limits;   and  by  so  doing  they  would 
cause  an  additional  flow  of  water  into  the  Poutshiel  level,  which,  to  a  certain  degree,  would 
incommode  and  interrupt  the  works  of  the  appellants.     Had  this  operation  been  beyond  the 
limits  of  the  respondents  for  the  convenience  of  their  works,  it  certainly  would  have  been 
unlawful ;  for  the  power  of  sinking  and  driving  on  the  grounds  of  a  lessor  beyond  the  limits  of 
the  lessees,  is  clearly  qualified  by  the  words,  "in  so  far  as  the  same  can  be  done  without 
incommoding  or  interrupting,'*  &c.     And  the  question  is.  Whether  this  qualification  applies  to 
the  use  of  all  shafts,  sumpts,  cuts,  levels,  drifts,  and  other  waygates  within  the  bounds  of  the 
lands  let  to  the  respondents,  the  proposed  extension  of  the  Poutshiel  level  being  within  these 
bounds  ?    By  the  sixth  interlocutor  the  Court  '^  Find  that  the  limitation  thus  contained  in  the 
said  reservation  in  the  lease  applies  only  to  the  additional  powers  of  sinking  and  driving,  and 
does  not  apply  to  the  use  of  the  levels,  drifts,  and  waygates ;  that,  under  the  whole  leases,  the 
tenants  of  both  sets  of  liberties  are  under  the  burden  of  receiving  the  additional  drainage  created 
by  the  extension  of  the  workings  in  the  veins  lying  in  the  fields  on  the  highest  levels ;  and  the 
suspenders  have  no  title  to  interfere  with,  or  prevent  the  extension  of,  the  Poutshiel  level  in  the 
course  of  the  ordinary  mining  operations  in  the  liberties  let  to  the  respondents,  on  the  ground 
that  thereby  additional  drainage  may  be  sent  down  the  Poutshiel  level.'*     My  Lords,  I  agree  in 
thinking  that  such  must  be  taken  to  have  been  the  intention  of  the  parties  by  this  reservation. 
There  seems  to  me  to  be  clearly  a  distinction  made  between  what  was  to  be  done  within  the 
limits  of  the  demised  premises,  and  what  was  to  be  done  under  a  sort  of  servitude  created  over 
the  property  of  the  lessor.    Within  these  limits  the  lessees  might  justifiably  do  all  that  is  done 
according  to  the  usual  course  of  mining  in  such  a  district,  whatever  might  be  the  consequence  to 
the  lessor  or  his  tenants;  but  beyond  these  limits,  although  upon  the  adjoining  property  of  the 
lessor,  they  might,  for  the  conveniency  of  their  own  works,  open  cuts,  levels,  &c.,  they  were  not 
permitted  to  do  anything  which  would  incommode  or  obstruct  the  works  of  the  lessor,  or  of  the 
other  tenants  of  the  lessor.    The  provision  for  making  reparation  for  damage,  and  for  giving  the 
ore  obtained  in  the  exercise  of  this  power,  seems  to  shew  clearly  that  the  qualification  is 
confined  to  the  exercise  of  the  power  beyond  the  limits  of  the  mines  which  were  demised.     It  is 
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said  that  the  occupiers  of  the  mines  on  the  lower  level  may  thus  be  exposed  to  a  perilous  liafa^ 
of  being  drowned  or  flooded.  But  the  occupiers  of  the  mines  on  the  higher  level  are  cs& 
empowered  to  do  within  their  own  limits  what  may  be  done  prudently  in  the  ordinary  course  9 
mining,  and  they  certainly  would  not  be  justified  in  incautiously  tapping  a  tarn,  and  so  inundaxa; 
the  country  below.  It  must  be  recollected  that,  without  any  convention,  the  occupier  of  a  loie 
f  eld  holds  it  under  the  servitude  of  receiving  the  natural  drainage  from  an  adjoining  field  obi 
higher  level,  and  that  by  convention  property  may  be  subjected  to  a  serious  peril,  from  whidi  a 
would  otherwise  be  protected.  Of  this  we  have  a  striking  example  in  the  case  of  RowbotUm^ 
Wilson^  6  £.  &  B.  593.*  I  may  likewise  refer  your  Lordships  to  the  case  of  Sfnitk  v.  Kamd, 
7  C.  B.  515,— in  some  of  its  circumstances  not  unlike  the  present,  in  which  it  was  laid  down  ils 
it  is  the  right  of  each  of  the  owners  of  adjoining  mines,  where  neither  mine  is  subject  to  azj 
servitude  to  the  other,  to  work  his  own  mine  in  the  manner  which  he  deems  most  convenic' 
and  beneficial  to  himself,  although  the  natural  consequence  may  be,  that  some  prejudice  wai 
accrue  to  the  owner  of  the  adjoining  mine,  so  long  as  such  prejudice  does  not  arise  from  cbt 
malicious  or  negligent  conduct  of  his  neighbour.  I  have  only  further  to  mention  the  comptsht 
of  the  appellants  that  the  issues  proposed  by  them  were  not  granted.  I  think,  my  Lords,  thai  a 
trial  of  those  issues  was  most  properly  refused,  for  both  parties  requested  that  the  Court  wock 
decide  the  question  of  law  which  arose  on  the  facts  as  they  then  stood ;  and,  according  to  & 
allegations  of  the  appellants  themselves,  these  questions  of  law  must  be  decided  against  thea 
If  they  have  sustained,  or  may  hereafter  sustain,  damage  from  the  operations,  it  must  be  cce- 
sidered  damnum  absque  injurid.  For  these  reasons,  my  Lords,  I  am  of  opinion  that  the  interdicl 
was  properly  recalled,  and  that  the  appeal  should  be  dismissed  with  costs.  My  Lords,  1  as 
authorized  by  my  noble  and  learned  friend.  Lord  Chelmsford,  who  heard  the  whole  otde 
argument,  to  say  that  he  entirely  agrees  with  me  in  that  opinion. 

Lord  Brougham. — My  Lords,  I  entirely  agree  with  my  noble  and  learned  friend,  in  the 
conclusion  at  which  he  has  arrived.     I  only  lament  that  the  points,  which  are  really  very  feva 
this  case,  I  may  say  really  only  one,  namely,  the  construction  of  the  clause  of  reservation,  hare 
not  been  made  by  the  proceedings  in  the  Court  below  the  only  point  before  us,  and  then  «e 
should  have  been  spared  this  enormous  mass  of  discussion  in  the  shape  of  various  papers,  bods, 
and  documents,  ana  the  arguments  founded  upon  them.  The  case  lies  in  a  very  narrow  compass. 
I  entirely  agree  with  my  noble  and  learned  friend  in  his  observations,  both  upon  the  first  aad 
upon  the  main  point.    The  main  point  is  the  construction  of  the  reservation  ;  and  really  choqgl 
the  reasons  given  by  my  noble  and  learned  friend  for  differing  the  two  cases,  of  a  power  giva 
as  to  the  whole,  and  a  power  given  as  to  a  particular  part,  seem  perfectly  cogent,  I  cannot  bdp 
thinking  that  the  reading  of  the  words  themselves  leaves  no  doubt  whatever  that  the  reservatioa 
is  the  same  in  the  leases  to  both  parties — both  to  the  Scots  Mines  Co.  and  to  the  L^dhiSs 
Mining  Co.,  with  merely  verbal  exceptions.     The  words  are,  "reserving  always  the  use  of  aQ 
shafts,  sumpts,  cuts,  levels,  drifts,  or  other  waygates,**  (it  is  chiefly  as  to  the  waygates  that  the 
question  arose,)  ''already  made  or  to  be  made  within  the  whole  grounds  hereby  let  to  the  said 
governor  and  company,  except  engine  shafts  alone,  with  power  of  sinking  and  driving  within  the 
said  whole  grounds  for  the  conveniency  of  his  or  their  own  works,  in  so  far  as  the  same  can  be 
done  without  incommoding  or  interrupting  the  said  governor  and  company,  their  own  proper 
works,  which  are  always  to  have  the  preference  in  such  cases."     Now,  the  question  is,  whether 
these  words,  "in  so  far  as  the  same  can  be  done,*'  are  referable  to  the  first  antecedent,  namely, 
"  the  use,"  and  so  forth,  or  to  the  last  antecedent,  namely,  "  the  power  of  sinking  and  driving." 
Now,  I  agree  that  a  mere  grammatical  error,  which  may,  in  many  cases,  amount  to  nothing 
more  than  a  verbal  error,  might  signify  little;  but  when  we  come  to  consider  the  constructi<»  of 
the  whole  of  this,  we  must  see  whether  a  sensible  construction  is  given  to  the  sentence,  by  the 
contention,  that  this  qualification,  "  in  so  far  as  the  same  can  be  done,"  refers  to  the  first,  and 
not  to  the  immediate  last  antecedent.     Now,  see  how  it  is:  'Mn  so  far  as  the  same  can  be  done 
without  incommoding  or  interrupting  the  governor  and  company ; "  what  is  the  antecedent  to 
"the  same"."^  what  is  it  that  is  signified  by  "the  same'*?    It  is  contended  that  it  means  the  use 
of  all  shafts  and  waygates ;  but  is  it  a  sensible  construction  to  say  that,  "  in  so  far  as  the  same 
can  be  done  without  injury,  and  so  forth,"  can  possibly  apply  to  the  use  of  the  waygates  ?  but  '^ 
the  words,  "  in  so  far  as  the  same  can  be  done,''  are  taken  as  applying  to  the  last  antecedent, 
viz.,  "the  power  of  sinking  and  driving  within  the  said  whole  grounds  for  the  convenience  of  his 
or  their  other  works  ; ''  that  is  perfectly  intelligible  and  rational — that  is,  in  so  far  as  the  same 
can  be  done,  the  sinking  and  the  driving  can  be  done,  no  doubt.     I  therefore  really  have  no 
doubt  whatever,  upon  the  construction  of  this  qualification  in  the  reservation  clause,  that  it 
applies  to  the  last  antecedent,  "sinking  and  driving  within  the  whole  grounds  ;*'  and  the  reason 
given  by  my  noble  and  learned  friend  why  there  should  be  a  difference  as  to  the  grounds  beyxind 
the  scope  of  the  lease  and  the  whole  grounds,  appears  to  be  perfectly  unanswerable.    My  Lords, 
my  noble  and  learned  friend  referred  to  a  case  which  is  now  pending  before  this  House,  of 

^  This  case  was  afterwards  taken  to  the  House  of  Lords  and  affirmed,  8  H.  L.  C.  348. 
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'hasemore  v.  Richards^  upon  which  the  unanimous  opinion  of  the  Judges  has  been  given;  but 
e  have  not  yet  disposed  of  it.^  I  mentioned  to  my  noble  and  learned  friend,  while  he  was 
peaking;  that  there  would  be  no  doubt  as  to  the  House  of  Lords  agreeing  with  the  learned 
iidges, — ^although  I  believe  there  will  be  some  doubt  upon  that  subject  on  the  part  of  one  of 
our  Lordships — at  least  I  believe  he  has  not  yet  come  to  agree  in  opinion  with  the  learned 
udges ;  but  I  may  mention  that  the  opinion  which  has  been  given  is  not  only  the  unanimous 
pinion  of  the  learned  Judges  who  heard  the  case  here,  but  that  it  is  an  affirmance  of  an 
nanimous  opinion  of  the  Court  of  Exchequer  Chamber.  There  was  some  difference  in  the  Court 
f  Exchequer. 

My  noble  and  learned  friend  near  me  (Lord  Wensleydale)  held  the  opinion  which  was  over- 
uled  by  the  Court  of  Exchequer  Chamber,  and  it  is  possible  that  he  may  still  adhere  to  his 
ormer  opinion. 

Lord  C  ran  worth. — My  Lords,  I  have  very  little  indeed  to  add  to  what  has  already  been 
aid  by  my  noble  and  learned  friend  on  the  woolsack  and  my  noble  and  learned  friend  opposite. 
Ay  Lords,  with  regard  to  the  first  point  of  complaint,  namely,  that  the  works  that  were  carried 
►n  by  the  respondents  tended  to  injure  the  appellants'  works,  by  obstructing  the  flow  of  certain 
rater  that  used  formerly  to  go  into  the  Shortcleugh  burn,  by  choking  up  the  Katystakeburn,  that 
►art  of  the  case  was  in  truth  abandoned — not  absolutely  abandoned,  but  nearly  so — in  the  argu- 
nent.    It  has  been  decided  upon  principles  that  are  applicable  as  well  to  the  law  of  Scotland, 
ndeed  to  the  law  of  all  countries,  as  to  the  law  of  England,  that  if  the  obstructing  of  a  stream 
rhich  you  have  made  yourself  merely  temporarily  for  the  purpose  of  facilitating  the  working  of 
'our  own  mines,  does  cause  injury  to  anybody  who  has  temporarily  benefited  by  what  you  have 
leen  doing,  it  is  clearly  damnum  sine  injurid;  you  have  £L  right  to  stop  up  the  stream  ;  it  is  no 
onger  necessary  for  your  own  objects.     My  Lords,  on  the  pleadings  here  the  case  is  rather 
tinted  at  than  distinctly  alleged,  that  not  only  the  water  was  obstructed  by  stopping  the  Katy- 
take  burn,  but  also  that  the  percolation  was  impeded.     I  do  not  think  the  case  is  very  distinctly 
made  on  the  pleadings  ;  but  even  if  it  were,  I  should  still  agree  that  that  was  also  damnum  sine 
njurid;  because  (if  for  no  other  reason)  the  fact  of  such  an  obstruction  as  that  is  only  to  be 
scertained  by  the  opinions  of  scientific  men,  and  I  think  never  can  be  the  subject  of  any  com- 
mon law  right.     I  do  not  know  whether  your  Lordships  may  entirely  agree  in  that.    But,  upon 
be  whole,  I  think  that,  on  both  these  grounds,  there  is  not  a  pretence  for  any  complaint  on  the 
xst  part  of  the  case,  namely,  the  obstruction  of  the  water  that  used  to  flow  into  the  Shortcleugh 
lum.     Indeed,  that  was  not  the  main  part  of  the  case.    The  main  part  of  the  case  relied  on  was 
le  latter  branch,  viz.,  that  by  the  mode  in  which  the  respondents  are  now  working  the  upper 
evels,  they  cause  an  increased  quantity  of  water  to  flow  down  the  levels  into  the  lower  mines, 
be  mines  of  the  appellants,  and  thereby  occasion  them  injury.     But  I  think,  on  this  part  of  the 
ase  also,  that  the  appellants  have  no  groimd  of  complaint.     What  they  say  is,  that  the  respond- 
ntSy  by  pushing  their  works  in  the  upper  mines,  will  cause  an  increased  body  of  water  to  flow 
lown  the  Poutshiel  level,  and  so  cause  damage  to  them  ;  and  upon  these  pleadings,  it  must  be 
issumed  that  that  is  the  truth  ;  but  then,  if  that  is  so,  I  am  of  opinion  that  the  damage  is  damnum 
ine  injurid.    The  landlord  expressly  reserved  to  himself  and  his  lessee  of  the  upper  mines  the 
ise  of, "  inter  alia,^  the  levels  of  the  lower  mines.     This  must  mean  the  use  of  the  levels  for  all 
ordinary  mining   purposes,  that  is,  to  let  the  water  of  the  upper  mines  flow  through  those 
evels  ;  otherwise  there  would  be  no  meaning  in  such  a  reservation.     It  is  admitted  that  the 
espondents  are  doing  nothing  which  is  not  in  the  ordinary  course  of  mining  operations.     But, 
ny  Lords,  it  is  said  that  this  reservation,  according  to  the  true  construction  of  the  deed,  is 
[ualified  by  the  words  "  in  so  far  as  the  same  can  be  done  without  incommoding  the  other 
>arties  ; "  the  words  are  these, — "  Reserving  always  to  the  Earl  and  his  foresaids,  or  to  any 
others  to  whom  he  has  already  let  or  may  let  the  mines  in  his  adjacent  grounds,  the  use,  inter 
ilia,  of  all  levels  already  made  or  to  be  made  within  the  bounds  of  the  mines,  which  are  already 
et,  with  power  of  sinking  and  driving  within  the  said  whole  grounds,  (that  is,  the  grounds  of 
K>th  parties,)  for  the  conveniency  of  his  or  their  other  works,  in  so  far  as  the  same  can  be  done 
rithout  incommoding  or  interrupting  the  said  governor  and  company,  their  own  proper  works." 
The  question  is,  whether  this  qualification  extends  to  all  that  has  gone  before,  or  only  to  the 
inking  and  driving.     Now,  I  think  it  appears  clear,  upon  the  context,  that  it  must  be  referred 
o  the  sinking  and  driving  only,  for  two  reasons.    In  the  first  place,  if  it  were  to  extend  to  the 
ormer  part  of  the  reservation,  it  would  make  the  reservation  absolutely  nugatory,  because  it  is 
idmitted  that  you  cannot  have  water  flow  from  your  neighbour's  mines  into  yours  without  doing 
;ome  damage,  or  at  least  some  inconvenience,  to  your  level  by  reason  of  that  additional  flow  of 
rater  :  it  never  could  be  meant,  therefore,  that  a  reservation  should  be  made  which  was  perfectly 
die  for  the  purpose  for  which  it  was  made.     And  in  the  next  place,  I  think  so  upon  the  words 
hemselves,  oecause,  as  has  been  pointed  out  by  my  noble  and  learned  friend  opposite,  the 

^  That  case  was  afterwards  afHrmed,  and  is  a  leading  case  on  the  subject  of  underground 
krater,  Chasemore  v.  Richards^  7  H.  L.  C.  349. 
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words  are, "  the  power  of  sinking  and  driving  within  the  said  whole  grounds  for  the  convenieBcyj 
of  his  or  their  other  works,  in  so  far  as  the  same  can  be  done  without  incommoding  or  ictr- 
rupting."  That  is  very  rational  if  that  reservation,  in  so  far  as  it  can  be  done,  is  coniined  to  ibe 
sinking  and  driving,  because  that  is  an  act  that  is  done,  and  the  words  are  applicable  to  th^: 
and  it  was  necessary  to  make  such  a  reservation  where  the  parties  were  authorized  to  sink  aad 
drive  in  other  lands  than  those  in  which  their  own  mines  were  situated.  Upon  the  whoki 
therefore,  my  Lords,  I  entirely  concur  with  my  noble  and  learned  friend  in  thinking  that  daj 
appeal  ought  to  be  dismissed,  and  dismissed  with  costs. 

Lord  Wensleydale.— My  Lords,  I  took  no  part  in  the  hearing  of  this  case  since  the  firsl 
part  of  it  was  disposed  of,  and  therefore  I  ought  not  to  give  any  opinion  upon  it ;  and  1  shooid  sa 
have  risen  except  to  advert  to  the  circumstance,  that  my  noble  and  learned  friend  on  the  wool- 
sack has  cited  the  case  of  Chasemore  v.  Richards  as  if  it  had  been  finally  decided, — it  yec  Fenias:| 
for  the  decision  of  your  Lordships  upon  the  opinion  of  the  learned  Judges. 

Interlocutors  affirmed^  and  appeal  dismissed^  with  costs, 
Gibson  Graig,  Dalziel,  and  Brodie,  W.S.  Appellants  Agents, — SaUg  and  Adam,  S.S.C| 
Respondent:^  Agents, 
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Mrs.  Anne  Livingstone  or  Fenton  and  Husband,  Appellants^  v.  Alex. 
Livingstone,  Respondent 

Legitimacy — Marriage — Deceased  Wife's  Sister — Domicile— Parent  and  Child — Foreign — SiaL 
5  &  6  Will.  IV.  c.  54. — A  Scotchman  by  birth,  having  acquired  an  English  domicile,  vas 
regularly  married  in  England  to  the  sister  of  his  deceased  wife.  The  second  Tvi/e  died  a 
England  in  1832,  and  during  her  life  no  challenge  was  made  of  her  marriage.  She  left  a  s^> 
In  1835  the  Act  5  6r*  6  IVill.  IV,  c,  54,  was  passed,  by  which  marriage  with  a  deceased  ^if/s 
sister  was  declared  to  be  void,  but  it  saved  from  challenge  all  such  marriages  as  had  not  been 
challenged,  and  which  had  been  dissolved  by  the  death  of  the  wife  before  the  date  of  the  act.  /• 
1853  the  succession  to  an  heritable  estate  in  Scotland  opened  to  the  son  of  the  second  marrisgt 
on  the  supposition  that  he  was  to  be  held  legitimate  by  the  law  of  Scotland,  Evidence  tvas  led 
before  the  Court  of  Session  to  the  effect  that,  by  the  law  of  England,  he  was  to  be  held  ss 
legitimate  in  that  country  since  the  date  of  his  mother's  death. 

Held  (reversing  judgment),  (i)  That  the  Court  was  not  bound  to  recognise  the  law  of  Engleati, 
if  it  conflicted  with  the  policy  of  the  law  of  Scotland,  or  the  notions  of  morality  and  reiigif^ 
there  prevalent.  (2)  That  even  if  English  law  were  regarded,  then  such  a  marriage  Teas,  h 
that  law,  deemed  void,  though  no  proceeding  to  declare  it  void  was  allowed  in  Eng^land  after 
the  death  of  one  of  the  married  persons,^ 

The  late  Alexander  Livingstone  of  Bedlormie  executed  a  bond  of  tailzie  in  1702,  by  which  he 
obliged  himself  to  dispone  his  lands  and  barony  of  Bedlormie  and  others,  in  the  county  of  Lis- 
lithgow,  to  himself  in  liferent,  and  to  his  eldest  son  George  Livingstone,  and  the  heirs  of  hb 
body  ;  whom  failing,  to  his  sons  Alexander,  James,  William,  and  Thomas,  and  the  heirs  of  their 
bodies  successively  ;  whom  failing,  to  any  persons  he  should  nominate  ;  whom  failing,  to  his 
heirs  male  whatsoever ;  whom  failing,  to  his  other  heirs  and  assignees  whatsoever,  the  eldest 
heir  female  succeeding  without  division. 

The  last  heir  vested  under  the  entail  was  Sir  Thomas  Livingstone,  a  direct  descendant  of 
Robert  Livingstone,  the  sixth  son  of  the  entailer.  Sir  Thomas  died  on  ist  April  1853,  without 
issue.  He  had  several  brothers,  all  of  whom  predeceased  him,  and  was  survived  by  the  pursuer, 
his  only  sister,  who  is  entitled  to  the  estate,  failing  her  brothers  and  their  issue. 

One  of  the  brothers  of  Sir  Thomas  Livingstone  was  named  Thurstanus.  He  was  bom  aboui 
the  year  1771  or  1772,  in  Scotland — ^his  father,  Sir  Alexander  Livingstone,  being  a  domiciled 
Scotchman. 

On  the  5th  of  October  1797  Thurstanus  married,  in  London,  Susannah  Dupuis  or  Brown,  a 
widow,  who  was  of  French  extraction.  Upon  her  death,  he  was  regularly  married,  also  in 
London,  on  the  7th  August  1808,  to  her  sister  Catherine,  or  Catherine  Ann  Dupuis.  The  de- 
fender Alexander  Livingstone,  born  in  1809,  is  the  offspring  of  the  said  second  marriage,  and, 
if  legitimate,  is  entitled  to  succeed  to  the  estate  before  his  aunt,  the  pursuer. 

*  See  previous  reports  18  D.  865 :  28  Sc.  Jur.  393.        S.C.  3  Macq.  Ap.  497  :  31  Sc.  Jur.  578. 
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The  pursuer  and  the  defender,  upon  the  death  of  Sir  Thomas,  each  presented  a  petition  for 
irvice,  which  applications  were  advocated  to  the  Court,  and  are  now  pending. 
The  pursuer  raised  the  present  action,  concluding  for  declarator  of  bastardy  against  the 
^fender,  on  the  averment  that  his  mother  was  the  sister  of  his  father's  first  wife  ;  and  that 
hurstanus  never  lost  his  Scottish  domicile  of  origin,  having  been  all  his  life  a  sailor,  visiting 
.ondon  only  for  brief  periods,  and  having  no  settled  home. 

The  defender  averred  that  his  father  had  acquired  an  English  domicile,  having  never  been  in 
cotland  after  he  first  went  to  sea,  at  a  very  early  age  ;  that  he  had  had  several  successive  houses 
1  London,  where,  when  on  shore,  he  lived  with  his  family  ;  that  the  defender's  mother  was  a 
omiciled  Englishwoman,  and  that  the  marriage  of  his  parents  was  regularly  solemnized  in  the 
ilnglish  Church  ;  that,  assuming  the  two  wives  of  Thurstanus  to  have  been  sisters,  the  validity 
f  his  second  marriage  could  not  now,  by  the  law  of  England,  be  disputed,  as,  by  the  Act  5  &  6 
Vill.  IV.  c.  54,  such  marriages  were  not  void,  but  only  voidable  by  means  of  a  suit  instituted 
luring  the  lifetime  of  both  parties,  and  that,  by  the  death  of  the  mother  without  any  suit  being 
nstituted,  he  was  therefore  legitimate  by  the  law  of  England.  He  pleaded— (i.)  That  the  law  of 
>cotland  must  hold  him  legitimate,  in  respect  that  the  validity  and  legal  eftects  of  his  parents' 
narriage  must  be  tried  by  the  law  of  England,  which  held  him  to  be  legitimate  ;  (2.)  That  his  own 
lomicile,  in  respect  of  birth  and  residence,  being  in  England,  his  status  must  be  determined  by 
he  law  of  that  country ;  (3.)  That  even  assuming  the  case  to  depend  upon  the  law  of  Scotland, 
le  was  legitimate,  in  respect  that,  by  that  law,  the  successive  marriage  of  sisters  was  not  unlaw- 
ul ;  and,  (4.)  That,  at  all  events,  the  onus  of  proving  the  relationship  of  the  two  wives  of 
Thurstanus,  which  was  not  admitted  to  be  that  of  sisters,  lay  on  the  pursuer. 

The  defender  also  pleaded  in  limine^  that  the  action  was  excluded  on  the  ground  of  lis  alibi 
ffendensy  and  accumulatio  actionum^  in  respect  of  the  competition  of  services  ;  and  also  that  he 
«ras  not  subject  to  the  jurisdiction  of  the  Scottish  Courts,  in  respect  that  he  was  domiciled  in 
England.  These  pleas  had  been  repelled  by  the  Lord  Ordinary,  and  his  judgment  adhered  to 
by  the  Court  on  the  ist  June  1854.  It  was  arranged,  of  consent,  that  the  result  of  the  present 
action  should  regulate  that  of  the  advocation  of  services. 

A  proof  was  then  taken  in  reference  to  the  domicile  of  Thurstanus  Livingstone,  the  relation- 
ship of  his  first  and  second  wives,  the  fact  of  the  marriage,  and  the  results  of  that  marriage, 
according  to  the  law  of  England. 

The  proof  was  voluminous,  but  its  results,  on  the  general  facts  of  the  case,  will  be  easily 
gathered  from  the  argument.  The  following  is  an  abstract  of  the  evidence  of  Messrs.  Roundell 
Palmer  Q.C.,  and  Mr.  Charles  Clark  barrister,  who  were  examined  on  the  English  law  applicable 
to  marriage  with  a  deceased  wife's  sister. 

"  By  the  law  of  England,  marriage  with  a  deceased  wife's  sister  is,  and  has  been  since  before 
the  Reformation,  within  the  prohibited  degrees  of  affinity.  In  the  year  1835  an  act  was  passed, 
5  &  6  Will.  IV.  c.  54,  commonly  called  Lord  Lyndhurst's  Act,  which  effected  certain  changes. 
Prior  to  the  act  all  marriages  did  not  stand  on  the  same  footing.  Some  were  good  in  all 
respects,  and  some  were  invalid  on  various  grounds.  Of  these  grounds  of  invalidity  some  were 
of  temporal  as  well  as  of  spiritual  cognizance,  and  some  of  spiritual  cognizance  only  ;  those  of 
temporal  cognizance  were  such  as,  where  the  provisions  of  the  mairiage  acts  had  not  been  com- 
plied with,  cases  of  bigamy,  and  cases  of  physical  compulsion.  In  these  the  marriage  was  held 
ipso  facto  void  by  the  temporal  courts,  on  proof  before  them  of  the  facts,  without  any  previous 
ecclesiastical  sentence. 

"  Those  of  spiritual  cognizance  were  cases  of  incest,  impotency,  and  the  like,  which  having  been 
originally  derived  into  the  law  from  the  ecclesiastical  laws,  were  held  capable  of  being  inquired 
into  by  the  ecclesiastical  courts  only ;  and,  in  these  cases,  a  marriage  solemnized  in  facie  ecclesias 
was  presumed  to  be  valid,  by  the  temporal  law,  until  the  facts  shewing  its  invalidity  had  been 
inquired  into,  and  ascertained  by  a  declaratory  sentence  of  the  Ecclesiastical  Court,  which  could 
only  be  done  during  the  lifetime  of  the  parties  ;  and  after  such  sentence,  such  a  marriage  was 
held  in  all  the  courts  to  have  been  invalid  ab  initio  to  all  intents  and  purposes.  Such  ecclesias- 
tical sentence  was  necessary  in  all  cases  of  incest.  All  marriages  within  the  prohibited  degrees 
were  incestuous,  and  the  law  made  no  distinction  between  them.  The  offspring  of  a  marriage 
with  a  man's  own  sister,  without  sentence  of  the  Ecclesiastical  Court  during  the  lifetime  of  both 
parents,  would  have  been  legitimate.  The  law  made  no  distinction  between  marriage  with  a 
deceased  wife's  sister,  and  with  a  brother's  widow,  a  wife's  mother  or  daughter,  or  a  man's  own 
sister.  The  necessity  of  a  sentence  of  the  Ecclesiastical  Court  was  founded  on  the  division  of 
legal  jurisdiction,  according  to  which,  just  as  the  fact  of  murder  could  only  be  inquired  into  by 
a  court  of  common  law,  so  the  fact  of  incest  could  only  be  inquired  into  by  the  Ecclesiastical 
Court.  The  effect  of  such  sentence  was  retrospective,  by  the  express  terms  of  the  99th  Canon 
of  1603,  which  only  re-enacted  the  previous  law.  Every  such  marriage  was  to  be  adjudged  to 
have  been  void  from  the  beginning.  In  strict  law,  therefore,  such  marriages  were  void,  the  office 
of  the  Ecclesiastical  Court  being  to  pronounce  a  true  sentence,  and  its  sentence  being  declara- 
tory that  such  marriage  was,  and  had  been  void  from  the  beginning ;  that  sentence  was 
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recognized  to  all  intents  and  purposes  by  the  temporal  courts ;  but  a  distinction  bad  been 
established,  in  point  of  legal  phraseology,  between  these  marriages,  the  invalidity  of  which  amid 
not  be  noticed  by  the  temporal  courts  without  such  a  sentence,  and  those  which  were  invalid 
for  reasons  of  temporal  cognizance.  According  to  that  distinction,  the  former  class  were  called 
voidable  by  sentence,  and  the  latter  ipso  facto  void.  Lord  Lyndhurst's  Act  did  not  apply  at  ai 
to  marriages  dissolved  by  death  before  its  date.  It  took  away  the  power  of  going  to  the  Ecclesi- 
astical Court  in  the  case  of  marriages  within  prohibited  degrees  of  affinity,  which  had  bees 
previously  solemnized.  This  effect  extended  to  all  the  prohibited  degrees  of  affinity,  includii^ 
that  with  a  deceased  wife's  sister,  but  not  to  those  of  consanguinity.  It  abolished  the  forms 
forensic  distinction,  and  the  necessity  for  a  declaratory  sentence  of  the  Ecclesiastical  Court,  2si. 
made  all  such  marriages  ipso  facto  void.  The  prospective  provisions  of  the  act  were  in  entire 
confirmation  of  the  previous  law,  only  making  it  more  efficient  in  practice.  The  law  considered 
the  offspring  of  a  marriage  within  the  prohibited  degrees,  contracted  since  the  date  of  the  said 
act,  incestuous.  Assuming  the  law  of  Scotland  to  hold  a  marriage  with  a  deceased  wife's  aster 
a  good  marriage,  the  issue  of  such  marriage  between  domiciled  Scotch  persons  could  not  succeed 
to  real  estate  in  England,  ex  comitate^  at  the  present  time  ;  if  the  marriage,  however,  had  beea 
solemnized  in  Scotknd,  the  question  might  aamit  of  controversy,  and  had  not  been  setded  bf 
any  authority.  Prior  to  the  passing  of  Lord  Lyndhurst's  Act,  the  temporal  courts  would  haFc 
prohibited  the  Ecclesiastical  Court  from  proceeding  to  pass  a  declaratory  sentence  of  nullity  of 
a  marriage  contracted  by  parties  within  the  prohibited  degrees  either  of  affinity  or  of  con- 
sanguinity, in  any  matrimonial  cause  commenced  after  the  death  of  such  parties,  or  either  d 
them.  The  oflfspring  of  a  marriage  within  the  prohibited  degrees  would  have  been  deemed,  1^ 
the  temporal  courts,  legitimate,  prior  to  Lord  Lyndhurst's  Act,  unless  such  marriage  had  bes 
declared  void  by  the  Ecclesiastical  Court.  Assuming  that  A  was  married  to  B,  and  that  after 
her  death  he  married  her  sister  C,  and  that  D  was  the  son  of  the  second  marriage,  and  that  C 
died  in  1832,  and  A  in  1839,  D  would,  by  the  law  of  England,  be  legitimate  immediately  on  his 
mother's  death." 

The  Court  of  Session  held,  that,  even  assuming  that  if  the  marriage  of  his  parents  had  takea 
place  in  Scotland,  it  would  be  void  in  Scotland,  yet  the  law  of  Scotland  was  bound  to  recognbe 
the  status  of  legitimacy  acquired  in  England,  and  consequently  that  he  was  entided  to  succeed  to 
the  estate. 

Mrs.  Fenton  appealed,  maintaining,  in  h&r  printed  case,  on  the  grounds  stated  below,  that  the 
judgment  of  the  Court  of  Session  should  be  reversed.  **  i.  The  respondent  is  the  issue  of  a 
marriage  between  his  father  Thurstanus  Livingstone,  and  his  mother  Catharine  Ann  Dupuis, 
entered  into  on  7th  August  1808  ;  but  Thurstanus  Livingstone,  the  respondent's  father,  had  been 
previously  married,  on  25th  October  1797,  to  Susarmah  Dupuis,  the  sister  of  the  said  Catharine 
Ann  Dupuis,  and  which  marriage  with  Susannah  Dupuis  was  dissolved  by  her  death  in  April  1806. 
2.  The  domicile  of  Thurstanus  Livingstone,  at  the  date  of  his  marriage  with  Catharine  Ana 
Dupuis  or  Ticehurst,  on  7th  August  1^8,  and  at  the  date  of  the  birth  of  the  respondent,  on  13th 
June  1809,  was  in  Scotland  ;  and,  therefore,  the  question  of  the  legitimacy  of  the  respondeot 
must  be  determined  by  the  Scotch  law.  3.  On  the  assumption  that  the  domicile  of  Thursianiis 
Livingstone  at  the  date  of  his  marriage  in  1808,  and  at  the  date  of  the  respondent's  birth  in  1809^ 
was  in  England,  yet  the  respondent  is  not  entitled  to  be  ser\'ed  heir  of  entail  to  a  Scotch  read 
estate  under  a  destination  to  heirs  *  lawfully  procreated.'  These  terms  must  be  construed 
according  to  the  law  of  the  situs ;  and  according  to  the  Scotch  law,  the  respondent  would  not  be 
lawfully  procreated,  seeing  that  de  facto  he  was  the  offspring  of  an  invalid  marriage.  And  the 
law  of  Scotland  is  not  barred,  in  a  question  of  succession  to  real  estate,  by  any  forensic  rule  of 
the  English  Courts,  from  making  inquiry  as  to  the  fact  of  the  respondent  being  bom  of  an 
invalid  marriage,  but  is  entitled  to  make  inquiry,  and  decide,  not  according  to  a  fiction  or  pre- 
sumption, but  the  truth.  4.  On  the  assumption  that  by  virtue  of  the  rule  of  the  English  law, 
which  bars  inquiry  (where  there  is  issue)  after  the  death  of  either  spouse  as  to  the  validity  of  the 
marriage,  the  marriage  of  the  respondent's  parents,  though  originally  void,  must  be  held  to  have 
been  valid,  yet  the  law  of  Scotland  is  not  bound  to  recognize  the  status  of  the  respondent, 
because  he  is  the  offspring  of  an  incestuous,  and  therefore  a  criminal,  connexion  by  the  law  of 
Scotland.'^ 

The  respondent,  in  his  printed  case,  supported  the  judgment  on  the  following  grounds  : — *  i. 
At  the  date  of  the  action  and  of  the  death  of  Sir  Thos.  Livingstone,  the  respondent  was,  both  by 
birth  and  residence,  a  domiciled  Englishman ;  was  born  of  parents  who  were  married  in  Eng^land 
and  had  their  domicile  in  England,  both  at  the  date  and  during  the  subsistence  of  the  marriage, 
and  the  legality  and  validity  of  whose  marriage  was  not  challenged  during  their  lives ;  and 
because  he  is  legitimate  by  the  law  of  England.  2.  The  respondent  being  legitimate  in  the 
country  of  his  birth  and  domicile,  the  Courts  of  law  in  Scotland  were  bound  to  recognize  his 
legitimacy ;  and  no  sufficient  grounds  were  alleged  or  existed  for  refusing  effect  in  Scotland 
to  the  status  of  legitimacy  which  the  respondent  enjoyed  by  the  law  of  his  own  country.*' 

J^.  Palmer  Q.C.,  and  Anderson  Q.C.,  for  the  appellants. — There  are  two  disputed  facts  in 
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his  case,  viz.,  i.  Whether  the  domicile  of  Thurstanus  Livingstone,  at  the  time  of  the  marriage 
.nd  the  birth  of  the  respondent,  was  Scotch  or  English  ;  2.  Whether  his  mother  was  actuaUy 
he  sister  of  a  previous  wife  of  Thurstanus.  We  allege  the  domicile  to  have  been  Scotch,  which 
he  respondent  denies  ;  and  the  respondent  alleges  his  mother  was  not  the  sister  of  the  deceased 
^ife,  which  we  deny. 

Lord  Chancellor  Chelmsford. — We  have  looked  into  the  facts  and  evidence  stated  on 
K>th  sides,  and  we  are  satisfied  that  the  domicile  of  Thurstanus  was  English,  and  that  the 
espondent's  mother  was  in  fact  the  deceased  wife's  sister.] 

Then  assuming  the  domicile  to  be  English,  it  does  not  follow  that  the  English  law  will  furnish 
he  rule  to  determine  the  legitimacy  of  a  person  entitled  to  succeed  to  Scotch  heritage.  The 
lescription  of  the  heir  in  the  deed  of  entail  ought  first  to  be  looked  to,  and  there  the  person 
intitled  to  succeed  must  be  lawfully  procreated  ;  if  therefore  the  law  of  Scotland  treats  the 
narriage  with  a  deceased  wife's  sister  mcestuous  and  void,  as  we  must  assume  at  present,  how 
an  this  heir  be  said  to  be  lawfully  procreated  ?  Besides,  independent  of  that  description  in  the 
leed,  it  is  a  well  established  rule  that  real  property  is  exclusively  subject  to  the  law  of  the 
ountry  where  it  is  locally  situated,  both  as  re^rds  succession  and  the  mode  of  transfer— Story's 
:onflict,  §§  430,  431,  483;  Doe  dem.  Birtwhistle  v.  Vardell,  5  B.  &  C  438;  7  CI.  &  F. 
{95  ;  Munro  v.  Munro^  16  S.  29.  The  lex  rei  sita,  therefore,  must  point  out  according  to  its 
►wn  rule  who  is  the  heir.  Thus  the  common  law  of  England,  which  requires  an  heir  to  real 
rstate  situated  in  England  to  have  been  born  legitimate,  rejected  a  person  bom  in  Scotland 
[legitimate,  but  who  was,  by  a  fiction  of  the  law  of  Scotland,  afterwards  made  legitimate  per 
libsequens  matrimonium — Doe  dem,  Birtwhistle  v.  Vardell,  7  CI.  &  F.  895  ;  Re  Don's  estate^ 
L  Drewr.  197  ;  Shedden  v.  Patrick,  i  Macq.  Ap.  535  ;  ante,  p.  332.  Hence,  though  a  person  may  in 
L  question  of  moveable  succession  be  deemed  legitimate,  yet,  in  a  question  of  heritable  succession, 
le  may  be  deemed  illegitimate  by  reason  of  the  above  rule. 

The  Court  of  Session  ought,  therefore,  in  this  case  to  have  looked  to  its  own  law  exclusively  in 
iscertaining  who  was  the  heir,  and  ought  to  have  entirely  disregarded  the  law  of  England.  But 
rven  assuming  that  the  Court  might  inquire  into  who  would  be  heir  according  to  the  law  ot 
England,  and  give  effect  to  that  law,  then  it  has  mistaken  the  law  of  England.  By  the  law  of 
England  a  marriage  with  a  deceased  wife's  sister,  even  before  Lord  Lyndhurst's  Act,  5  and  6 
^ill.  IV.  cap.  54,  was  ab  initio  null  and  void.  That  statute  introduced  no  new  principle,  but 
nerely  declared  what  the  law  was,  and  that,  in  future,  these  marriages  should  be  void,  though 
lot  questioned  during  the  lives  of  the  parties — R,  v.  Chadwick,  11  Q.  B.  173  ;  2  Burn's  Eccles. 
[-aw,  440,  and  authorities  there  referred  to.  It  had  been  said  that  marriages  were,  previously  to 
hat  act,  voidable  only,  and  not  void  ;  but  that  distinction  arose  from  this,  that  the  Courts  of 
ommon  law,  having  no  jurisdiction  over  the  subject  matter,  could  not  treat  a  marriage  as  void, 
rhich  had  not  been  declared  by  the  competent  Ecclesiastical  Court  to  be  void.  No  other  Court 
mt  the  Ecclesiastical  Court  could  declare  a  marriage  void ;  and  it  declared  a  marriage  void, 
«cause  such  a  marriage  was  ab  initio  void — See  per  Lord  Lyndhurst  in  R,  v.  Millis,  10  CI.  & 
•"in.  534  ;  Rayw,  Sherwood,  i  Curt.  188  ;  i  Moo.  P.C.  353.  The  distinction  of  voidable  and  void 
ame  to  be  used  in  the  Ecclesiastical  Court,  owing  to  the  Common  Law  Courts  interfering  to 
prevent  the  former  from  bastardizing  the  issue  by  entertaining  the  declaratory  suit  after  the 
leath  of  one  of  the  parties,  or  from  inquiring,  after  that  event,  into  the  validity  of  the  marriage. 
That,  however,  was  merely  a  technical  and  forensic  rule,  and  did  not  enter  into  the  substance  of 
he  law  itself,  nor  bound  anybody  beyond  the  territory  of  England.  The  law  was,  in  substance, 
hat  such  marriages  were  ab  initio  null  and  void ;  and  hence,  when  the  object  of  the  Spiritual 
Ilourt  was  not  to  bastardize  the  issue,  but  to  punish  the  surviving  party  for  incest,  it  was  not 
>rohibited  from  inquiring  into  the  validity  of  the  marriage — Per  Sir  H.  Jenner  in  Ray  v.  Sher- 
vood,  I  Curt  199  ;  Harris  v.  Hicks,  2  Salk.  548  ;  Brownswordv,  Edwards,  2  Ves.  Sr.  242. 

But  even  if  an  English  Ecclesiastical  Court  had  been  shut  out  by  this  forensic  rule  from 
nquiring  into  the  validity  of  the  marriage  after  the  death  of  one  of  the  parties,  still  a  foreign 
Zourt  was  in  nowise  restrained  from  making  such  inquiry.  It;  is  now  agreed  that  the  lex  fori 
Loes  not  import  the  mere  rules  of  evidence  and  other  matters  which  constitute  part  of  the 
•emedy  in  the  country  where  the  contract  was  made.  Thus  the  kind  of  evidence  required  to 
>rove  the  ground  of  remedy  on  the  contract  will  be  that  which  prevails  in  the  Court  which 
idministers  the  remedy.  So  it  has  been  held,  that  the  Statute  or  Limitations  is  part  of  this 
emedy,  and  that  the  lex  fori  points  out  what  that  Statute  is — Don  v.  Upman^  2  Sh.  & 
VI 'L.  723. 

Moreover,  it  is  a  rule  of  international  law,  that  the  Courts  of  one  country  will  not,  out  of  mere 
romity,  give  effect  to  a  foreign  law,  when  the  latter  is  contrary  to  their  own  policy  or  prejudicial 
o  their  interest — Story's  Conflict,  §§  7-23  ;  Felix,  Droit  Internationale  Privd,  §  12.  If,  tbere- 
•ore,  by  the  law  of  Scotland,  marriage  with  a  deceased  wife's  sister  is  incestuous  and  criminal, 
5ven  though  by  the  law  of  England,  where  the  marriage  took  place,  it  had  been  valid,  the  Courts 
>f  Scotland  were  bound  to  treat  the  marriage  as  void,  because  opposed  to  their  own  policy  and 
-epugnant  to  their  religion — Huber,  i,  3, 8 ;  Voet.'i,  4, 18  ;  Vattel,  62, 14  ;  per  Lord  Brougham 
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in  Warrenderv,  Warrender^  2  Sh.  &  M*L.  199  ;  Edmonstone\,  Edmonstone^  Fergus.  384,418; 
Gordon  v.  Pye^  Fergus.  361  ;  i  Burge  Com.  188;  Felix,  pp.  28,  161,  216;  Story's  Conflict,  p. 
186 ;  4  Cowen's  Amer.  Rep.  512.  That  by  the  law  of  Scotland  such  marriages  are  incestnons, 
appears  from  the  Confession  of  Faith,  cap.  24,  §  4,  ratified  by  Statute  1690^  cap.  5  ;  Erskine,  i, 
6,  9  ;  and  the  same  view  was  adopted  in  Stewart's  case — 2  Broun,  549.  On  this  principle  tbe 
right  of  slavery  will  not  be  recognized  in  an  English  or  Scotch  Court — Somersefs  case,  Lofft,  i ; 
Knight  V.  Wedderburriy  M.  14,545.  So  the  law  of  England  will  not  recognize  as  valid  a  mairiagic 
with  a  deceased  wife^s  sister,  though  celebrated  in  a  country  where  such  marriages  are  valid— 
Brook  V.  Brook,  3  Sm.  &  G.  481  ;  see  also  Conway  v.  Beasley^  3  Hagg.  639.  In  the  same 
manner  an  English  Court,  previously  to  the  late  Divorce  Act,  would  not  have  recognized  the 
validity  of  a  divorce  of  parties  married  when  domiciled  in  England,  because  then  such  divorces 
were  repugnant  to  its  policy ;  at  least  no  case  goes  so  far  as  to  recognize  such  a  divorce — see 
Lolly's  case,  R.  &  R,  237  ;  also  Dolphin  v.  Robins^  pending  in  House  of  Lords,  7  H.  L.  C  39a 

Sir  R,  Bethell  Q.C.,  Roll  Q.C.,  Moncreiff  dixid  Pattison,  for  the  respondent  The  validity  of  a 
marriage  must  be  settled  by  the  law  of  the  domicile  of  the  parties  at  the  time,  and  the  legitimacy 
of  a  person  must  be  regulated  by  the  domicile  of  the  parents  at  the  birth.  If,  therefore,  the 
respondent  is  legitimate  according  to  the  law  of  England,  which  was  the  domicile  in  both 
instances, he  is  accepted  as  legitimate  in  Scotland  also — Ruber,  i,  3,  9;  i,  3,  12  ;  Sira/Mmorex, 
Bowes,  4  W.  S,  App.  89  ;  Rose  v.  Ross^  4  W.  S.  289.'  It  was  the  duty  of  the  Court  of  Sessiae, 
in  these  circumstances,  to  ascertain  the  law  of  England  ;  and  when  that  law  was  ascertained,  to 
retire  altogether  from  the  field  and  leave  that  law  to  settle  the  question — Dalrymple  v.  Dalrympk, 
2  Hagg.  129.  By  the  law  of  England  it  was  well  established,  previous  to  1835,  t\i3.t  if  the 
marriage  between  such  parties  was  not  declared  void  during  their  joint  lives,  it  was  too  late 
afterwards  to  attempt  to  bastardize  the  issue  ;  and  the  Court  was  barred  from  inquiring  into  the 
circumstances  of  the  marriage.  If  an  English  Court  was  barred,  so  was  the  Scotch  Coon, 
because  in  such  cases  the  law  of  Scotland  adopts  and  incorporates  into  itself  the  law  of  England, 
as  regards  this  point.  At  all  events,  this  marriage  could  not  be  put  on  a  less  favourable  footing 
than  a  putative  marriage  ;  and  it  was  the  law  of  Scotland,  that  the  issue  of  a  putative  mania^ 
are  taken  to  be  legitimate — Liber  Officialis  Sancti  Andre.  It  is  said  the  law  of  Scotland  trean 
these  marriages,  when  occurring  in  Scotland,  as  incestuous  and  criminal,  and  therefore  ought 
not  to  give  eSect  to  them  though  celebrated  abroad  ;  but  there  is  no  rule  or  doctrine  laid  dovn 
in  any  writer  of  authority,  that  the  legitimacy  of  a  child  depends  on  the  crime  of  the  parents.  In 
Brook  V.  Brook,  the  parties  had  gone  abroad  expressly  to  evade  the  English  law  ;  but  here  it  is 
admitted  the  residence  of  the  parties  was  in  England,  and  their  domicile  there.  It  was  said 
that  this  was  not  a  question  of  the  common  law  of  England,  but  a  question  as  to  the  title  to  real 
property,  which  must  depend  on  the  law  of  Scodand,  where  the  property  is  situated  ;  but  there 
is  no  trace  of  any  rule  in  the  law  of  Scotland  similar  to  that  on  which  Doe  dem,  BiriwkistU  v. 
Vardell  was  decided  in  England. 

Mr.  Palmer  replied.  Cur.  adv,  vult. 

Lord  Brougham. — My  Lords,  this  case  arises  out  of  facts  which  are  either  admitted  on  all 
hands,  or  are  clearly  proved  in  evidence,  or  are  assumed,  together  with  one  proposition  of  lav, 
by  the  Court  below,  in  disposing  of  the  matter  before  it, — their  judgment  being  given  upon  the 
main  question  on  that  assumption  ;  but  the  evidence  in  the  cause  leaves  no  doubt  as  to  the  facts 
assumed. 

The  question  is  raised  between  the  respondent,  Alexander  Livingstone,  claiming,  as  lawful  sod 
of  Thurstanus  Livingstone,  estates  in  Scotland,  to  which  he  asserts  his  right  of  succession,  as 
heir  of  entail,  upon  the  decease  of  his  uncle.  Sir  Thomas  Livingstone,  the  person  last  in  posses- 
sion ;  and  the  appellant,  Anne  Fenton,  claiming  the  same  estates,  as  heir  of  entail  upon  the 
decease  of  Sir  Thomas  Livingstone,  on  the  ground  that  all  the  preceding  substitutes  and  heirs 
have  failed ;  and  this  raises  the  question  between  her  and  the  respondent,  whose  title  she 
impeaches,  upon  the  ground  of  his  father's  marriage  with  his  mother  having  been  illegal  by  the 
law  of  Scotland,  and  the  issue  excluded  from  inheritance  to  a  Scotch  estate. 

The  facts  either  admitted  or  clearly  proved  are  these  :— Thurstanus  Livingstone  married  two 
sisters,  one  after  the  other ;  he  was  domiciled  in  England ;  his  two  wives  were  both  English- 
women ;  and  in  England  the  respondent  was  bom.  I  ought  to  mention  that  a  great  deal  of 
controversy  existed  upon  the  question  of  his  domicile,  but  all  your  Lordships  are  clearly  of 
opinion,  that  he  was  domiciled  m  England.  His  mother  died  in  1832,  and  no  proceedings  were 
had  for  the  purpose  of  declaring  the  marriage  void.  He  contends,  therefore,  that  he  is  in  aU 
respects  legitimate.  The  only  objection  raised  to  the  marriage  of  his  parents,  which  took  place 
before  his  birth,  was  that  their  marriage  was  incestuous  ;  which,  as  he  contends,  only  made  it 
voidable,  and  not  void,  by  the  law  as  it  stood  before  the  year  1835. 

Now,  it  must  be  granted  that  the  general  rule  is,  to  determine  the  validity  of  a  marriage  by 
the  law  of  the  country  where  the  parties  were  domiciled  ;  and,  in  most  cases,  the  legitimacy  of  a 
party  is  to  be  determined  by  the  law  of  his  birthplace  and  of  his  parents'  domicile.     But  to  this 
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application  of  the  lex  loci  contractus  there  are  exceptions,  from  the  nature  of  the  case  in  which 

the  question  arises.     Thus,  in  deciding  upon  the  title  to  real  estate,  the  lex  loci  rei  sitce  must 

always  prevail    So  that  a  person,  legitimate  by  the  law  of  his  birthplace  and  of  the  place  where 

his  parents  were  married,  may  not  be  regarded  as  legitimate,  so  as  to  take  a  real  estate  by  inheritance 

elsewhere.     This  was  laid  down  in  Doe  v.  f^^n/^//,  which,  in  some  of  the  opinions  of  the  learned 

Judges  below,  is  supposed  to  have  been  decided  in  consequence  of  a  statutory  provision.     But 

the  Statute  of  Merton  is  only  declaratory  of  the  common  law,  or  rather  it  is  a  refusal  to  alter  that 

law.     A  person  legitimated  by  the  marriage  of  his  parents  after  his  birth  is,  in  Scotland  and 

some  other  countries,  legitimate.     He  is  legitimaius;  that  x^^  foetus  legitimus.    As  to  invalidate 

is  to  make  invalid,  so  to  legitimate  is  to  make  legitimate.     And  by  this  lex  loci  the  party  was 

legitimate,  to  all  intents  and  purposes,  in  Scotland.     That  was  so  laid  down  in  the  case  of  Doe 

V.   Vardell.     But  when  he  claimed  a  real  estate  in  England,  he  was  not  held  legitimate  to  that 

effect,  because  legitimacy  by  the  English  law  requires  the  party  to  have  been  born  in  lawful 

marriage,  while  in  the  law  of  Scotland  no  such  requisite  exists.     If  the  Scotch  law  had  held  a 

person  legitimate  who,  though  born  in  marriage,  was  the  issue  of  an  incestuous  marriage,  or  of  a 

marriage  with  a  second  wife  living,  he  would  not  have  been  held  entitled  to  take  a  real  estate  in 

England,  and,  perhaps,  have  not  been  held  legitimate  to  any  effect,  though  he  might  have  been, 

to  all  intents  and  purposes,  legitimate  in  the  country  of  his  birth  and  of  his  parents'  domicile 

and  marriage. 

Was  the  marriage,  then,  of  the  respondent' s  parents,  such  that  the  law  of  Scotland  could 
recognize  its  validity  in  dealing  with  the  rights  of  the  issue  of  it  to  take  real  estate  by  inheritance  ? 
First  of  all,  let  us  consider  if  it  was  legal  in  the  country  where  contracted,  and  where  the  parties 
had  their  domicile.  It  was  clearly  illegal  by  the  law  of  England.  That  law  treated  it  as 
incestuous.  By  the  rules  of  the  ecclesiastical  Courts,  which  alone  have  cognizance  of  this 
objection  to  a  marriage,  it  could  not  be  questioned  except  during  the  lives  of  both  husband  and 
-wife.  But  it  was  illegal,  and,  if  questioned  while  both  parties  were  alive,  it  must  have  been 
declared  void  ah  initio.  And  why  ?  Because  it  was  contrary  to  law.  The  circumstance  of  one 
party  to  it  having  died  before  this  dispute  arose,  and  before  it  was  questioned,  did  not  make  the 
marriage  legal,  though  it  precluded  the  possibility  of  setting  it  aside ;  and  the  son  was  issue,  not 
of  a  lawful  marriage,  but  of  a  marriage  which  could  not  be  questioned  with  effect  according  to 
the  rules  of  the  ecclesiastical  Court, — that  Court  alone  having  jurisdiction  upon  the  question  by 
the  rules  which  govern  the  temporal  Courts.  But  these  temporal  Courts  hold  the  same  principles 
on  the  subject  with  the  ecclesiastical,  and  would  act  with  them  if  they  could  entertain  the 
question.  Indeed,  the  5  &  6  Will.  iv.  c.  54,  (commonly  called  Lord  Lyndhurst*s  Act,)  proceeds 
upon  the  ground  that  marriages  within  the  forbidden  degrees  of  affinity  are  void  if  questioned — 
void,  because  illegal — and  enacts,  that  henceforth  they  shall  be  ipso  facto  void,  and  not  merely 
voidable  by  any  proceedings  being  taken.  And  why  t  Because  they  are  within  the  forbidden 
degrees,  that  is,  because  prohibited  by  law,  or  illegal. 

It  is  unnecessary  to  inquire  whether  a  marriage  so  void,  if  questioned  in  England  before  the 
act,  but  prevented  from  being  questioned  by  the  course  of  procedure  in  the  English  Courts,  could 
be  questioned  in  Scotland,  if  the  Scotch  and  English  law  differed  upon  the  grounds  of  the 
objection,  because  the  Scotch  law  is  much  more  stringent  on  the  subject  than  the  English, — 
holding  all  marriages  within  the  forbidden  degrees,  not  only  to  be  incestuous,  but  severely 
punishable,  even  capitally.     Some  doubt  is  raised  by  one  of  the  learned  Judges  below,  whether 
the  acts  of  1567,  caps.  14  &  15,  apply  where  there  is  no  express  prohibition  in  the  i8th  chapter 
of  Leviticus  to  make  the  marriage  incestuous.     But  the  Confession  of  Faith,  chapter  24,  §  4, 
prohibits  marriage  with  the  wife's  kindred  as  much  as  with  the  husband's  own  kindred,  declaring 
such  marriage  incestuous.     The  act  of  the  Scotch  parliament  of  1690,  cap.  5,  expressly  ratifies 
all  the  "heads,  articles,  and  clauses"  of  the  Confession  of  Faith.     The  Court  of  Justiciary 
proceeded  upon  this  view  a  few  years  ago,  during  the  presidency  of  Lord  Justice  General  Boyle, 
when  the  late  Lord  Justice  Gerk  Hope,  .and  Lords  Mackenzie,  Moncreiff,  Cockbum,  and  Wood 
were  upon  the  bench.    They  sentenced  the  prisoners  (Stewart  and  Wallace)  to  fourteen  years' 
transportation,  the  Lord  Advocate  having  restricted  the  libel  from  the  capital  part.    This  was 
the  case  of  marriage  of  uncle  and  niece  ;  but  there  is  by  law  no  difference  whatever  between 
consanguinity  and  affinity  in  this  respect.     If  the  lex  loci  contractus  were  to  prevail  absolutely, 
and  a  marriage  good  in  a  country  where  it  took  place,  and  where  the  party  claiming  under  it  was 
born,  were  to  make  that  party  inheritable  in  Scotland,  then  uncle  and  niece  marrying  in  a 
foreign  country,  with  papal  dispensation,  their  issue  might  claim  to  take  a  Scotch  estate  and 
Scotch  honours,  although,  had  the  marriage  been  contracted  in  Scotland,  the  parties  might  have 
been  capitally  convicted,  and  sentenced  to  death,  or  sentenced  to  transportation  with  consent  of 
the  public  prosecutor,  as  in  the  case  of  Stewart  and  Wallace.      It  is  impossible  that  such  can  be 
the  law.     The  claimant  might,  as  in  this  case,  call  a  marriage — what  the  law  calls  a  crime— 
conjugium  vocat ;  hoc prcetexit  nomine  culpam.    The  respondent  cannot  be  held  the  heir  male 
lawfully  procreate  by  parties  whose  marriage  was  an  offence  severely  punishable  by  the  law  o; 
Scotland  ;  and  "  heir  male,"  even  without  the  words  "lawfully  procreate,"  must  be  intended  as 
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if  these  words  were  added  ;  because  "  heir  "  means  the  issue  lawfully  procreated,  and  it  is  whoBj 
impossible  to  separate  the  notion  of  valid  marriage  from  the  Question  of  legitimate  issue,  wbkk 
the  heir  must  be — valid  marriage  either  before  the  birth,  or,  by  the  Scotch  law,  it  may  be  after 
the  birth — but  valid  marriage  in  either  case. 

It  is  contended  that  marriage,  legal  in  the  country  where  it  takes  place,  must  be  held  valM 
everywhere,  even  in  countries  where,  the  law  being  different,  the  marriage  would  be  invalid 
The  case  is  referred  to  of  Scotch  marriage  between  parties  coming  from  England  to  escape  tbe 
requirements  of  the  English  law  ;  and  it  is  argued,  that  their  marriage,  which  would  have  bcei 
illegal  in  England,  is  valid  for  English  purposes,  because  good  in  Scotland.     But,  first,  tbe 
marriage  in  those  cases  is  not  such  as  the  English  law  prohibits.     It  is  only  one  requiring  in 
England  certain  things  not  necessary  to  give  it  validity  in  Scotland.     And,  next,  the  validity  of 
a  Scotch  marriage,  in  these  circumstances,  has  never  been  decided  absolutely  and  withoe: 
qualification.     Compton  v.  Bearcro/iy  originally  decided  at  the  Arches,  and  afterwards  befoR 
the  Delegates,  first  determined,  that  Scotch  runaway  marriages  were  valid  in  England,  contiaij 
to  Lord  Mansfield's  pretty  plainly  indicated  opinion.     And  in  Ilderton  v.  Ilderton^  2   H.  BL 
145,  where,  in  answer  to  a  claim  of  dower  out  of  an  English  estate,  ne  ungues  accoupU  was 
pleaded,  the  discussion  arose  upon  a  question  of  pleading,  the  case  of  Compton  v.  Bearcrvfi 
being  taken  as  having  decided  the  point  of  the  Scotch  marriage  being  valid  in  England  ;  and 
the  debate  arose  on  two  questions,  whether  the  replication  was  well  in  concluding  to  the  contraiy, 
and  whether  a  venue  should  not  have  been  laid.     But  it  is  remarkable  that  Sir  George  Hay,  who 
decided  Compton  v.  Bearcro/ty  states,  in  Harford  v.  Morris^  2  Haggard's  Cons.  C.  435-444,  that 
the  decision  was,  ^' A  Scotch  marriage  is  valid  in  England,  if  there  be  nothing  in  it  contrary  to 
the  law  of  England.^'    That  is  a  very  material  qualification.     If  the  parties  had  been  uncle  and 
niece,  and  if  the  law  of  Scotland,  instead  of  reprobating  and  punishing  such  a  marriage^  bad 
allowed  it,  like  that  of  many  countries  acknowledging  the  power  of  a  papal  dispensation,  and  ia 
which  such  marriages  are  of  daily  occurrence,  surely  no  one  can  doubt  that  the  decision  of  Sir 
George  Hay,  affirmed  by  the  Delegates,  would  have  been  the  other  way,  and  that  the  affirmative 
issue  in  Ilderton  v.  Ilderton^  of  ne  ungues  accoupie  in  loyal  matrimonie  would  not  have  bees 
held  sustained  by  the  evidence  of  a  marriage  wnich  the  law  of  England  prohibits,  and  whidi 
could  in  no  sense  be  called  loyal  matrimonie.     And  much  more  clearly  must  the  resfiondent  in 
Scotland  fail,  both  in  the  competition  of  briefs  and  in  his  defence  to  the  declaration  of  bastardy, 
when  he  had  to  prove  himself  the  issue  of  a  lawful  marriage,  and  the  marriage  is  by  the  law  held 
prohibited,  nay,  is  even  severely  punishable.     It  must  be  observed,  that  the  authorities  upon  the 
conflict  of  laws  qualify  tbe  admission  of  a  foreign  law  much  as  Sir  George  Hay  does  in  the  case 
of  Scotch  marriage.     Huber,  the  authority  most  often  cited,  adds  to  the  statement  of  admission, 
"  guatenus  nihil  potestati  aut  juri  alterius  imperantis  ejusgue  civium  prajudicatur  j  "  and  be 
refers  to  incest  as  one  example  of  the  admission  being  excluded.     Other  writers  take  the  same 
view,  which  Mr.  Justice  Littledale,  in  Doe  v.  Vardell^  fully  adopts. 

There  are  other  cases  of  marriage  prohibited  by  the  law  of  Scotland.     Thus,  by  the  act  of 
1600,  un  the  dissolution  of  marriage  for  adultery,  the  intermarriage  of  the  adulterer  and  adulteress 
is  prohibited.     Suppose  such  a  marriage  contracted  in  England,  where  by  our  law  it  would  not 
be  invalid,  can  it  be  doubted  that  the  issue  of  it  claiming  an  estate  in  Scotland  would  be  con- 
sidered illegitimate  ?    This  is  the  very  case  put  in  Edmonstone  v.  Edmonstone,  (Ferguson,  pi 
444,)  by  a  most  learned  Judge,  a  person,  too,  of  very  enlarged  views  upon  general  subjects  as 
well  as  law,  Lord  Glenlee,  and  he  held  that  the  son  of  such  second  and  prohibited  marriage 
would  not  exclude  a  daughter  of  the  first  and  lawful  marriage.     Another  instance  may  be  given, 
arising  from  the  difference  between  the  laws  of  the  two  countries  on  the  indissolubility  of  the 
contract.     In  England,  until  very  lately,  it  was  impossible  to  dissolve  a  marriage,  originally 
valid,  by  any  legal  proceeding.     An  act  of  parliament  alone  could  have  this  operation.     In 
Scotland  a  divorce  could  be  obtained  by  sentence  of  the  Court.     If  an  English  marriage  were 
thus  dissolved  in  Scotland,  and  one  of  the  parties  contracted  a  second  marriage  in  Scotland 
during  the  other's  life,  it  would  be  perfectly  valid  in  Scotland ;  but  if  the  issue  claimed  an 
English  estate,  the  validity  of  the  divorce  would  come  in  question  in  order  to  determine  the 
validity  of  the  second  marriage,  which  would  probably  be  held  (I  do  not  say  that  it  has  ever  been 
held)  to  be  governed  by  Lolly's  case, 

2  Great  reliance  was  placed  on  the  respondent's  part,  and  by  some  of  the  learned  Judges  below, 
upon  the  position,  that  status  acquired  in  one  country  follows  a  person  everywhere  ;  it  is  said, 
"  j/W//  umbra  personatn  sequitur,^  Now  nothing  can  be  more  a  case  of  status  than  liberty  and 
slavery :  yet  when  a  man  from  a  country  where  he  was  by  law  held  in  slavery,  comes  to  England 
or  Scotland,  the  light  of  liberty  chases  away  the  shadow.  He  is  in  all  respects  free  as  regards 
his  person,  and  as  regards  his  property,  though  in  the  place  he  came  from  he  was  a  mere  chattel, 
and  whatever  he  earned  or  became  possessed  of  in  any  way  while  there  belonged  to  his  master. 
That  master  could  not  recover  it  in  our  Courts,  since  the  principles  which  were  laid  down  in 
Somersef  s  case  in  England,  and  in  Knight  v.  Wedderbum^  in  Scotland,  somewhat  earlier. 
''  The  nUey"  says  Mr.  Justice  Littledale, "  Uiat  a  personal  status  accompanies  a  man  everywhere, 
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is  admitted  to  have  this  qualification,  that  it  does  not  militate  against  the  law  of  the  country 
'where  the  consequences  of  that  status  are  sought  to  be  enforced."  I  therefore  humbly  move 
your  Lordships  to  give  judgment  for  the  appellant  in  this  case. 

Lord  Cranworth,—  My  Lords,  the  question  for  decision  in  this  case  is,  Whether  Alexander 
Livingstone,  the  respondent,  is,  according  to  the  terms  of  the  deed  of  entail  of  the  17th  of 
December  1702,  heir  male  lawfully  procreate  of  the  body  of  Alexander  Livingstone,  the  entailer. 
It  is  admitted  that  he  is  so,  if  he  is  heir  male  of  the  body  of  Thurstanus  Livingstone,  who  died 
in  1839. 

It  must  be  taken  as  established  beyond  all  controversy,  that  Thurstanus  was  for  above  forty 
years,  prior  and  up  to  his  decease,  domiciled  in  England  ;  that  in  1797,  being  so  domiciled,  he 
married,  in  England,  Susannah  Brown,  a  widow,  and  that  she  died  in  1806,  without  leaving  any 
issue  by  him  ;  that  in  1808,  Thurstanus  married,  in  England,  Catharine  Ann  Dupuis,  an 
englishwoman,  being  a  sister  of  Susannah,  his  first  wife,  and  by  her,  who  died  in  1832,  had 
issue,  the  respondent,  his  eldest  son,  who  was  bora  in  1809. 

No  proceedings  were  ever  taken  in  the  Ecclesiastical  Courts  in  England  to  declare  void  tbe 
marriage  of  Thurstanus  with  Catharine  Ann  Dupuis,  and  the  point  for  decision  is,  whether,  in 
these  circumstances,  the  respondent,  as  the  eldest  son  of  Thurstanus,  is  the  heir  male  of  bis 
body,  and  so  heir  male  of  the  body  of  Alexander,  the  entailer  in  1702. 

The  case  was  considered  by  the  Court  of  Session,  on  the  assumption  that,  by  the  law  of  Scot- 
land, the  marriage  of  a  widower  and  the  sister  of  his  deceased  wife  is  incest  under  the  Scotch 
Statute  of  1 567,  and  that  the  parties  living  together  in  Scotland,  as  man  and  wife  under  such  a 
marriage,  would  be  committing  a  capital  offence,  that  the  marriage  would  be  void,  and  that  the 
issue  of  such  a  connexion  would  be  illegitimate,  and  so  incapable  of  inheriting  as  heirs  of  entail. 
The  ar^ment,  at  the  bar  of  this  House,  proceeded  on  the  same  hypothesis,  it  being  understood 
that  if,  m  the  judgment  of  your  Lordships,  the  case  should  turn  on  the  question,  whether  the 
respondent  could  succeed  as  heir  of  the  body  of  the  entailer,  assuming  the  law  of  Scotland  to  be 
the  law  which  is  to  govern  the  decision,  then  the  case  must  be  remitted  back  to  the  Court  of 
Session  to  be  reconsidered  by  them.  Their  decision  proceeded  on  the  ground  that,  as  the  mar- 
riage took  place  in  England  between  parties  domiciled  there,  the  law  of  England  must  decide 
whether  the  marriage  was  or  was  not  valid  ;  and  whether  the  issue  of  that  marriage  was  or  was 
not  capable  of  inheriting  as  heir  of  the  body  of  his  parents  lawfully  procreate.  They  came  to 
the  conclusion,  that,  by  the  law  of  England,  the  marriage  was  vaUd,  and  that  the  respondent  was 
the  eldest  son  of  that  marriage  lawfully  procreate ;  and,  therefore,  was  entitled  to  succeed  to  the 
lands  in  question. 

After  giving  to  this  subject  my  best  attention,  I  have  come,  though  not  without  some  fluctua- 
tion of  opinion,  to  the  conclusion,  that  the  Court  of  Session  was  wrong  in  treating  this  marriage 
as  a  valid  marriage  by  the  law  of  England,  and  in  treating  the  respondent  as  the  legitimate  son 
of  Thurstanus  for  the  purpose  of  the  Scotch  succession. 

The  Statute  25  Henry  viii.  chapter  22,  §  4,  expressly  enacts,  inter  alia,  that  no  man  shall 
marry  his  wife's  sister ;  and  in  case  of  any  marriage  being  contracted  in  violation  of  that  pro- 
hibition, the  Ecclesiastical  Court,  with  whom,  in  this  country,  jurisdiction  on  these  subjects 
exclusively  rests,  would  declare  any  such  marriage  to  be  void. 

It  is  true  that,  by  the  construction  put  upon  that  statute,  no  inquiry  as  to  the  validity  of  mar- 
riage could  be  instituted  by  the  Ecclesiastical  Court,  after  the  marriage  itself  had  come  to  an  end 
by  the  death  of  one  of  the  parties ;  so  that,  inasmuch  as  the  temporal  Courts  had  no  jurisdiction, 
the  issue  would  succeed  to  the  estate  of  a  deceased  parent  as  his  or  her  heir,  if  no  proceedings 
had  been  taken,  in  the  lifetime  of  both  parents,  to  declare  it  void — I  say  to  declare  it  void— for 
it  must  be  observed,  that  the  Court  had  no  authority  to  interfere  actively  to  dissolve  any  marriage 
validly  contracted,  but  only  to  declare  what  the  law  was  as  to  the  alleged  marriage — the  marriage 
de  facto  as  it  was  called — to  declare  that  there  never  was  any  marriage — to  declare  it  fuisse  et 
esse  invalidum  ab  initio. 

That  such  a  result  must  have  followed  a  proceeding  in  the  Ecclesiastical  Court  calling  in 
question  the  second  marriage  of  Thurstanus,  is  a  matter  which  can  admit  of  no  doubt.  But,  if 
so,  how  can  the  true  character  of  the  marriage  be  altered  by  the  accident  of  whether  any  third 
person  did  or  did  not  think  it  worth  his  while  to  call  it  in  question  }  It  is  not  the  proceeding 
in  the  Ecclesiastical  Court  which  made  such  a  marriage  void.  No  Court  in  this  country 
could  affect  by  its  decree  a  valid  marriage.  Its  jurisdiction  was  only  of  a  declaratory  nature ; 
that  is,  to  declare  the  legal  invalidity  of  an  act  already  complete,  but  which  was  not  what  it 
purported  to  be,  a  marriage.  The  ground  on  which  alone  such  a  declaration  could  be  made,  was 
that  which  must  have  been  equally  true,  whether  such  a  declaration  was  or  was  not  made, 
namely,  the  original  invalidity  of  the  marriage.  I  therefore  think,  if  the  case  turns  on  the  mere 
Question  whether  the  second  marriage  of  Thurstanus  was  a  valid  marriage  by  the  law  of  England, 
tnat  it  was  not  so ;  and,  consequently,  that  the  respondent,  on  this  hypothesis,  fails  to  make  out 
that  he  is  the  heir  male  of  the  body  of  the  entailer. 
But  it  was  urged  that  the  question  is  not  one  depending  directly  on  the  question  of  the  validity 
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of  the  marriage,  but  on  the  question  of  the  legitimacy  of  the  respondent ;  and  that,  inasmuch  as 
he  is  certainly  legitimate  in  England,  therefore  he  is  so  everywhere,  that  his  status  of  legitxaKKy 
is  established  conclusively  all  over  the  world ;  and  therefore  in  Scotland,  by  the  fact  of  hs 
legitimacy  in  England,  the  place  of  his  domicile.  But  I  think  there  is  a  fallacy  in  this  reasooisg. 
The  point  to  be  established  is,  whether  he  is  the  heir  male  lawfully  procreate  of  the  body  cf 
Alexander,  the  entailer ;  and  this,  as  I  have  already  stated,  depends  on  the  question,  whether  he 
is  the  lawful  son  of  Thurstanus.  If,  as  I  think,  the  marriage  of  his  parents  was  not  a  good 
marriage  in  England,  where  they  were  domiciled  and  were  married,  he  could  not  be  their  legiti- 
mate child  in  the  view  of  a  Scotch  Court.  The  rule  of  English  law,  which  gives  to  the  <iik 
of  an  invalid  marriage  the  status  of  legitimacy,  unless  the  marriage  is  called  in  question  beferr 
the  Ecclesiastical  Court,  cannot  be  binding  beyond  its  own  territory.  Such  a  child  is  in  the  sai» 
I>osition,  in  point  of  status,  as  a  child  clearly  illegitimate  bom  in  this  country  would  be,  if  anas 
of  parliament  were  passed  declaring  that  he  should  be  deemed  to  be  legitimate  to  all  intents  2sd 
purposes.  The  legitimacy  so  constituted  would  have  no  effect  beyond  the  limits  of  the  country  sc 
legislating;  so  far,  at  all  events,  as  relates  to  the  succession  to  real  estates.  In  such  cases, eVa 
supposing  the  law  of  the  domicile  to  govern,  the  question  is  not,  whether  the  claimant  is  legiti- 
mate in  the  country  of  his  birth  or  his  domicile,  but  whether  he  is  legitimate  by  reason  of  be 
being  the  issue  of  a  lawful  marriage. 

I  have  hitherto  considered  the  case  on  the  assumption,  that  the  Scotch  Courts  ought  to  be 
guided  by  the  law  of  England  as  to  the  marriage  of  Thurstanus.  But  this  is  not,  as  I  think,  i 
true  view  of  the  case.  We  must  assume,  as  was  assumed  by  the  Court  of  Session,  for  the  pur- 
pose of  this  case,  that  the  alleged  marriage  of  Thurstanus  was  by  Scotch  law  a  mere  nolliiy. 
that  it  was  a  criminal  connexion  contrary  to  the  laws  of  God  and  the  law  of  the  land;  and  ch£ 
the  parties,  if  they  had  been  in  Scotland,  would  have  been  liable  to  suffer  death  as  the  penatf 
of  their  offence. 

Now,  admitting  ihait  pn'md/acie  in  inquiring  whether  a  marriage  is  or  is  not  valid,  we  nnst 
look  to  the  law  of  the  place  where  it  has  been  contracted,  or  where  the  parties  were  domidiei 
that  is  a  rule  which  must  be  received  with  some  qualifications.  Where  it  has  been' the  policy  at 
the  law  of  any  country  to  prohibit  marriage  in  any  particular  circumstances,  the  prohibitks 
attaches  on  the  subjects  of  that  country  wherever  they  may  go.  It  was  on  this  principle  thattbe 
case  of  the  Sussex  Peerage ^  ii  CI.  &  F.  85,  was  decided.  The  marriage  there  was  cleaiiT 
valid  according  to  the  laws  of  the  country  where  it  was  contracted,  but  it  was  held  in  this  HoiEe 
that  the  Royal  Marriage  Act  having  prescribed  certain  steps,  by  which  alone  the  descendants  at 
King  George  11.  could  contract  marriage,  the  laws  of  this  country  would  prevail  against  the  U« 
of  the  place  where  the  marriage  was  contracted  ;  and  I  can  conceive  no  case  to  which  this  pria- 
ciple  is  more  clearly  applicable  than  a  case  where  the  law  makes  void  marriages  of  a  parrioilar 
description,  as  being  contrary  to  the  express  commands  of  the  Almighty,  and  punishes  capitafif 
those  who  contract  them.  It  is  true  that,  in  the  case  of  the  Sussex  Peerage^  the  parties  whi 
contracted  marriage  at  Rome  were  domiciled  in  England,  but  1  do  not  think  that  the  opinion  of 
the  Judges,  delivered  by  Chief  Justice  Tindal,  was  affected  by  that  circumstance.  The  groasd 
of  that  opinion  was,  that  the  prohibition  caused  a  personal  disqualification  attaching  on  ontd 
the  parties  to  the  contract,  and  from  which  he  could  never  free  himself,  wherever  he  might  be 
The  same  principle  is  applicable  here.  The  law  of  Scotland  must  be  taken  as  having  positi^ 
prohibited  Thurstanus  from  marrying  Catharine  Ann  Dupuis,  and  that  prohibition,  as  I  think, 
was  6xed  on  him  absolutely  and  indelibly,  so  far  as  relates  to  Scotch  descent,  wherever  he  might 
be  domiciled. 

The  present  case,  though  not  the  same  as  that  of  Doe  dem,  BirtwhistU  v.  Vardelly  bears  a  dose 
resemblance  to  it.  There  the  plaintiff  was  undoubtedly  the  legitimate  son  of  his  parents  in  the 
country  where  he  was  born  and  domiciled,  but  it  was  the  policy  and  law  of  this  country,  in  whidi 
he  claimed  to  succeed  to  a  real  estate,  that  no  one  should  be  deemed  to  sustain  the  character  0^ 
son  and  heir,  unless  he  was  born  after  the  marriage  of  his  parents  ;  and  as  the  claimant  tbeie 
was  bom  before  marriage,  he  was  held  to  be  incapable  of  inheriting  real  estate  here.  The  Us 
loci  ret  sites  prevailed.  So  in  the  present  case,  the  Scotch  law  expressly  enacts  that  no  one  shall 
marry  his  first  wife's  sister,  and  that  if  he  does  the  marriage  is  void,  and  the  children  are  bastazds 
(for  this  we  must  in  the  present  case  at  least  assume  to  be  the  law  of  Scotland) ;  and  I  think 
that,  reasoning  by  analogy  from  Doe  v.  Vatdelly  that  is  a  law  which  must  be  taken  to  operate, 
whatever  may  be  the  law  of  the  country  where  the  marriage  is  contracted,  or  the  parties  ai« 
domiciled.  On  these  grounds,  I  concur  with  my  noble  and  learned  friend  in  thinking  that  the 
Court  of  Session  was  wrong.  And,  according  to  the  arrangement  made  on  the  argument  bdov, 
the  case  must  now  be  remitted  back. 

Lord  Wensleydale. — My  Lords,  the  question  which  your  Lordships  have  to  decide,  on 
appeal  from  a  judgment  of  the  Court  of  Session,  arose  on  a  competition  for  the  succession  to  the 
entailed  estate  of  Bedlormie.  The  entail  was  made  in  1702.  The  estate  descended,  according 
to  the  terms  of  that  entail,  on  Sir  Thomas  Livingstone,  who  died  in  1853,  without  issue.  He 
had  several  brothers,  all  of  whom  died  before  him  without  issue,  except  one,  named  Thurstanus, 
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who  left  a  son,  the  respondent,  and  the  right  of  that  son  to  succeed  to  the  estate,  as  nearest  and 
lawful  heir  male  of  tailzie  and  provision  of  Sir  Thomas  Livingstone,  is  the  question  in  this  case. 
This  question  was  raised  on  a  petition  presented  by  the  respondent,  Alexander  Livingstone, 
to  the  Sheriff  of  Chancery  ;  another  petition  was  presented  by  Mrs.  Fenton,  the  eldest  surviving 
sister,  under  the  Statute  10  and  11  Vict.  cap.  47.  The  cause  was  advocated  into  the  Court  of 
Session ;  and  afterwards  Mrs.  Fenton  brought  an  action  of  declarator  of  bastardy  against  the 
respondent,  which  raised  the  question  not  merely  of  his  being  the  lawful  child  of  Thurstanus,  but 
also  that  he  was  not  lawfully  procreated,  and  was  not  entitled  to  succeed  as  heir  to  Sir  Thomas 
Livingstone  by  virtue  of  the  tailzie.  u      u* 

The  case  on  the  part  of  the  respondent  was,  that  he  was  bom  in  England  in  1809  ;  that  his 
father,  Thurstanus^  was  domiciled  in  that  kingdom;  married  there  in  August  1808,  when  so 
domiciled,  to  his  mother  ;  and  died  in  December  1839.     She  died  in  1832. 

On  the  part  of  the  appellant  it  was  alleged,  that  Thurstanus  had,  previously  to  the  marriage 
with  the  respondent's  mother,  married  her  sister,  who  died  in  1806;  and  it  was  contended  that 
this  second  marriage  was  incestuous  and  void,  and  the  issue  therefore  illegitimate,  and  incapable 
of  succession  to  a  Scotch  estate. 

Proof  was  gone  into  by  both  parties  at  great  length:  on  the  part  of  the  respondent  to  prove 
the  domicile  of  Thurstanus  in  England  at  the  time  of  his  marriage,  and  his  own  birth  ;  on  the 
part  of  the  appellant,  to  establish  the  fact,  that  the  mother  of  the  respondent  was  the  sister  of 
Thurstanus'  first  wife.  The  Lord  Ordinary  was  satisfied  that  both  the  domicile  and  relationship 
were  established. 

On  the  hearing  of  this  appeal,  both  these  questions  were  again  brought  forward,  particularly 
that  of  domicile,  at  some  length ;  but  your  Lordships  have  already  intimated  an  opinion  that  the 
evidence  of  both  were  quite  satisfactory,  and  it  is  unnecessary  to  say  anything  more  as  to  the 
facts  of  the  case.     The  question  of  law  which  arises  upon  them  is  most  important. 

The  Lord  Ordinary  was  of  opinion  that  the  legitimacy  of  the  respondent  was  to  be  decided 
according  to  the  law  of  his  domicile ;  that  by  the  law  of  England  (his  domicile)  his  legitimacy 
could  not  be  disputed ;  and  his  interlocutor  referred  to  an  annexed  note,  in  which  his  reasons  are 
very  fully  and  ably  stated,  and  amongst  them  he  intimates  a  doubt  whether  the  marriage  with  a 
wife's  sister  was  expressly  prohibited  by  Divine  law,  so  as  to  be  capitally  punishable  under  the 
Scotch  law,  (Statute  1567,  chapter  14,)  if  it  had  taken  place  in  Scotland. 

Upon  a  reclaiming  note  to  the  First  Division  of  the  Court  of  Session,  the  Court  adhered  to  the 
interlocutor,  but  deleted  the  part  which  referred  to  the  reasons;  and  the  Judges  of  the  Court  of 
Session,  in  delivering  their  opinions,  proceeded  upon  the  assumption,  that  such  a  marriage, 
entered  into  between  parties  domiciled  in  Scotland,  would,  according  to  the  law  of  that  country, 
be  struck  at  by  the  Statute  1567,  caps.  14  and  15,  and  that  the  issue  of  that  marriage  would  be 
illegitimate.  But  they  all  were  of  opinion  that  the  question  of  illegitimacy  was  to  be  determined 
by  the  law  of  the  country  of  his  domicile,  and  that  by  the  law  of  England  he  would  be  held  to 
be  legitimate. 

My  Lords,  I  have  fully  considered  the  very  able  arguments  of  the  learned  Judges,  and  those 
that  were  urged  at  your  Lordships'  bar ;  and,  with  the  greatest  respect  for  the  Judges,  I  am  satis- 
fied that  they  have  come  to  a  wrong  conclusion,  and  therefore  advise  your  Lordships  to  reverse 
the  judgment  of  the  Court  of  Session. 

In  order  to  decide  the  very  important  question  in  this  case,  we  must  inquire,  first— assuming 
the  marriage  of  the  claimant's  patents  to  have  been  lawfiil,  and  himself  to  have  been  legitimate 
by  the  law  of  England— Whether  he  is  entitled  to  succeed  to  this  Scotch  estate  ?  Secondly,  if 
the  question  is  to  be  decided  by  the  law  of  the  domicile,  (England,)  was  the  marriage  legal  so  as 
to  make  the  issue  of  it  legitimate  ?  •     •  u 

It  must  be  considered  as  established,  that  the  law  of  a  man*s  domicile  regulates  his  rights  to 
personal  property  wherever  situated,  on  the  acknowledged  principle  of  mobilia  sequuntur  per- 
sonatHy  and  therefore  the  succession  to  his  effects  takes  place  according  to  the  law  of  the  place 
where  he  is  domiciled  at  the  time  of  his  death,  in  the  cases  of  intestacy  or  testacy.  It  is  now 
fully  and  perfectly  settled  by  our  law,  that  the  law  of  the  domicile  regulates  the  distribution  of 
personal  estate  in  the  former  case,  and  the  form  of  the  will  in  the  latter.  The  law  of  the  domicile 
regulates  also  the  personal  qualities  which  take  effect  from  birth,  such  as  legitimacy  or  illegiti- 
macy, or  absolutely  as  to  the  succession  of  personal  property,  (Story  on  the  Conflict  of  Laws, 
481,)  but  subject  to  a  qualification  as  to  realty,  to  be  afterwards  explained,  or  the  qualities  which 
arise  after  birth,  such  as  majority  and  minority.  The  laws  of  the  state  affecting  the  personal 
status  of  its  subjects  travel  with  them  wherever  they  go,  and  attach  to  them  in  whatever  country 
they  are  resident  (Wheaton,  chap,  i  ith,  p.  122). 

I  do  not  stop  to  inquire  whether  the  expression,  that  the  laws  of  foreign  countries,  where  they 
have  an  extra-territorial  operation,  are  said  to  owe  it  to  the  comity  of  nations,  is  the  best  mode 
of  expression.     It  certainly  is  in  common  use,  and  is  pofectly  intelligible. 

Story,  in  §  38,  says,  "  There  is  not  only  no  impropriety  in  the  use  of  the  phrase  '  comity  of 
nations/  but  it  is  the  most  appropriate  phrase  to  express  the  true  foundation  and  extent  of  the 
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obligation  of  the  laws  of  one  nation  within  the  territories  of  another.  It  is  derived  altogetber 
from  the  voluntary  consent  of  the  latter,  and  is  inadmissible  where  it  is  contrary  to  its  knowB 
policy  or  prejudicial  to  its  interests."  The  principle  is  well  explained  by  Huber  in  his  3d 
proposition  on  the  subject  of  the  Conflict  of  Laws.  To  the  same  effect  President  Bohier  expresses 
niraself  in  his  "  Observations  sur  la  Coutume  de  Bourgogne,"  cap.  23,  §§  6»  &  63,  p.  457. 
Wheaton,  cap.  2,  p.  115,  "  This  effect  given  to  foreign  laws  is  founded  on  a  kind  of  comity  of  ic 
law  of  nations,  by  which  different  people  have  tacitly  agreed  that  they  shall  apply,  whenever 
it  is  required  by  equity  and  common  utility,  provided  they  do  not  contravene  any  prohibitoiy 
enactment." 

But  in  respect  to  immoveable  property  the  rule  is  different,  though  there  have  been  questions, 
perhaps  not  difficult  to  decide,  as  to  the  capacity  to  convey  and  the  form  of  conveyance.    \Vbee 
the  country  of  the  domicile  and  that  of  the  estate  differ,  it  is  fully  established  that  the  law  of 
the  country  in  which  the  property  is  situated  governs  exclusively  as  to  the  tenure,  the  title,  and 
descent  of  such  property — (Wheaton's  Elements  of  International  Law,  part  2,  chapter  2,  p.  1 16; 
4  Burge,  581).     Therefore,  lands  in  each  country  descend  to  those  who  are  heirs  by  the  laws  of 
that  country, — to  all  children  equally  where  the  custom  of  gavelkind  prevails ;  or,  as  it  is  k 
France,  where  all  share  equally  a  certain  part;  or,  in  Austria,  where  all  share  the  whole  in  certak 
proportions  ; — that  rule  must  prevail,  though  a  different  rule  regulates  the  descent  in  the  countiT 
of  the  domicile  of  the  deceased  owner.     If,  in  the  country  where  the  lands  are  situate,  the 
youngest  son  takes,  it  matters  not  that  the  eldest  is  entitled  in  the  country  of  the  domicile.     If 
the  eldest  legitimate  son,  or  the  eldest  son  lawfully  procreated,  is  to  succeed  by  the  lex  led  rn 
sita,  he  alone  can  succeed  who  is  legitimate  or  lawfully  procreated  according  to  the  law  of  that 
place.    But,  when  the  claimant  is  not  a  native  of  that  place,  the  law  gives  effect  by  the  comiiT 
of  nations  to  the  law  of  his  domicile  where  he  was  born  ;  and,  if  legitimate  and  born  of  a  lawful 
marriage  there,  he  would  be  legitimate  according  to  the  lex  lociy  with  the  qualification  afterwanfe 
noticed.    If  not  legitimate  according  to  the  law  of  his  domicile  he  could  not  succeed,  even  thoug^i 
he  would,  under  the  same  circumstances,  be  legitimate  and  entitled  to  succeed  if  bom  in  the 
country  rei  sites ;  as  appears  by  the  case  of  Strathmore  Peerage^  noticed  in  the  judgment  of 
Chief  justice  Tindal  in  Doe  v.   Vardell^  6  Bing.  N.  C.  385,  and  even  though  legitimate  by 
the  law  of  his  domicile,  when  born  before  marriage,  he  could  not  succeed  to  real  estates  if 
illegitimate  by  the  law  of  the  place  where  the  land  is  situated,  as  was  decided  in  that  case  after 
the  most  deliberate  consideration. 

It  matters  not  whether  that  law  was  by  a  special  statute  or  the  common  law  of  the  land.  Tlicfe 
is  no  doubt,  however,  that  the  law  forbidding  the  ante-natus  to  succeed  in  England  was  part  of 
the  common  law,  and  the  Statute  of  Merton  was  in  affirmance  of  it ;  or,  more  correctly  speaking, 
a  refusal  to  vary  it.  The  reasoning  in  that  case  applies  in  every  respect  to  this, — a  claimant, 
born  after  a  marriage  valid  according  to  the  law  of  the  domicile,  would  be  primd  facie  entitled 
to  succeed  to  the  estate.  As  to  the  fact  of  the  marriage,  Lord  Stowell  says, — ^  It  is  the  e^ab- 
lished  principle  that  every  marriage  is  to  be  universally  recognized  which  is  valid  according^  to 
the  law  of  the  place  where  it  was,  whatever  that  law  may  be  " — Herbert  v.  Herbert y  2  Consist 
R.  263.  But  if,  using  the  language  of  Huber,  the  adoption  of  the  law  of  the  domicile  would  occasion 
a  prejudice  to  the  rights  of  other  states  and  their  citizens  ;  or  if,  using  the  language  of  Bohier, 
they  contravene  a  prohibitory  enactment,  the  comity  of  nations  would  not  require  or  authorize 
their  adoption.  If  such  a  marriage,  good  according  to  the  law  of  domicile,  were  contrary  to 
their  notions  of  religion  and  morality,  it  would  be  impossible  to  contend  that  it  ought  to  be 
adopted  by  them,  and  the  issue  of  that  marriage  deemed  legitimate  for  the  purpose  of  succession 
to  real  estate.  Supposing  the  law  of  the  domicile  considered  the  eldest  natural  son  to  be 
legitimate,  and  to  be  entitled  to  his  father's  property,  real  and  personal,  it  could  not  for  a  moment 
be  contended  that  he  could  succeed  to  a  Scotch  estate  ;  or,  suppose  polygamy  was  permitted  in 
the  country  of  domicile,  it  could  not  be  contended  that  the  son  of  a  second  wife  should  be  heir 
in  Scotland  to  real  property  after  the  death  of  the  first  without  children.  Such  a  marriage 
would  be  contrary  to  the  moral  and  religious  and  political  institutions  of  that  country,  and  is 
forbidden  by  the  law  of  Scotland  ;  in  Scodand  itself  under  severe  sanctions,  --the  confiscation 
of  goods,  the  piercing  the  tongue,  and  infamy  (Statute  1551,  cap.  19).  Is  there  not  precis<^ 
the  same  objection,  or  rather  more,  to  this  marriage  of  which  the  claimant  is  the  issue,  as  being 
contrary  to  the  moral  and  religious  institutions  of  the  Scotch,  for  it  is  characterized  by  the  law 
as  ''vile,  filthy,  and  abominable  in  the  presence  of  God  ; "  it  is  forbidden  by  much  more  severe 
sanctions,  and,  if  it  had  taken  place  in  Scotland,  would  be  punishable  by  death  according  to  the 
Statute  1567,  §  14.  The  case  is  precisely  the  same  as  to  its  legality  as  if,  instead  of  bein^  the 
marriage  of  a  husband  with  his  deceased  wife's  sister,  it  was  a  marriage  in  a  foreign  country  by 
a  man  with  his  sister,  daughter,  or  mother ;  and  can  any  one  doubt  that  such  a  marriage  would 
never  be  tolerated,  and  that  the  issue  would  not  be  deemed  legitimate?  Mr.  Justice  Story, 
in  §  114,  states  that  marriages  involving  polygamy  and  incest  could  not  be  recognized  in  any 
Christian  country ;  but  he  distinguishes  in  the  case  of  incest,  confining  the  doctrine  to  such 
marriages  as  are,  by  the  general  consent  of  all  Christendom,  incestuous.     This  distinction  has 
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een  disapproved  of  with  reason  by  Sir  Cresswell  Cresswell,  in  the  recent  case  of  Brook  v, 
Trook,  3  Sm.  &  G.  481.  One  cannot  see  how  any  country  can  be  called  on  to  g^ve  effect  to  a 
larriage,  as  to  real  estate,  within  the  jurisdiction  of  its  Courts,  which  is,  by  its  own  law,  deemed 
icestuous  and  void. 

I  think,  therefore,  that  this  case  falls  within  the  exceptions  allowed  in  the  rule  as  to  adopting 
le  laws  of  a  foreign  state  as  to  the  personal  status  in  the  question  of  heirship.  If  the  case  is  to 
irn  on  this  point,  the  respondent  ought  to  have  the  option,  if  he  thinks  fit,  to  exercise  it,  of 
aving  the  case  remitted  for  the  purpose  of  considering  whether  the  assumption  as  to  the  law  of 
Gotland  forbidding  the  marriage  of  the  sister  of  a  deceased  wife  is  correct,  though  I  cannot  feel 
ay  doubt  whatever  on  that  question. 

The  second  question  for  consideration  is,  Whether,  supposing  the  legitimacy  of  the  claimant 
»  to  be  decided  by  the  law  of  domicile  only,  the  marriage  was  valid,  so  as  to  make  the  issue  of 

legitimate  according  to  that  law  ?  My  opinion  is,  that,  by  the  law  of  England,  the  marriage  of 
widower  with  his  deceased  wife*s  sister  was  always  as  illegal  and  invalid  as  a  marriage  with  a 
Ister,  daughter,  or  mother  was.  This  appears  to  be  clear  by  the  decision  in  the  well  considered 
ases  of  Regina  v.  Chadwicky  and  Regina  v.  Saint  Giles,  (11  Q.  B.  193, 194,)  in  which  the  several 
tatutes  and  authorities  prior  to  Lord  Lyndhurst's  Act  (Statute  5  &  6  Will.  iv.  c.  54)  are 
ommented  upon  and  considered.  It  was  always  deemed  as  being  within  the  prohibited  and 
^evitical  degrees.  But,  from  the  peculiarity  that  the  question  of  the  validity  of  marriage  with 
eference  to  this  objection  of  being  within  the  Levitical  degrees  was  matter  of  ecclesiastical 
:ognisance,  and  cognisable  in  the  Spiritual  Court  alone,  it  could  not  be  questioned  after  the  death 
»f  either  party,  for  it  could  not  be  dissolved  by  the  Court  then,  as  death  had  already  dissolved 
ty  nor  could  the  issue  be  bastardized,  though  the  survivor  might  be  visited  with  ecclesiastical 
ensures.  But  the  marriage  was  still  an  unlawful  and  forbidden  marriage,  and  the  issue  really 
iras  born  illegitimate,  though  the  validity  of  the  marriage  and  the  legitimacy  of  the  issue  could 
lot  be  questioned  in  the  country  of  domicile  by  reason  of  the  rules  of  the  peculiar  law  which 
nade  these  matters  cognisable  in  one  tribunal  only  in  that  country.  The  marriage  would  be 
^ood  in  one  sense,  because  it  could  not  be  set  aside,  and  the  issue  would  be  legitimate  in  that 
ense,  because  there  were  no  means  provided  by  the  English  law  to  deprive  them  of  the  rights 
lelonging  to  legitimate  issue  ;  but  such  marriages  were  all  forbidden  at  the  time  of  contracting 
hem, — all  illegal,  all  capable  of  being  set  aside  as  void  ab  initio  on  account  of  their  illegality  ; 
.nd  the  comity  of  nations  cannot  require  them  to  be  valid  in  another  country  where  there  exists 
10  means  of  setting  them  aside. 

Suppose  the  succession  had  opened  in  the  lifetime  of  both  parents,  as  it  would  have  done  if 
he  estate  had  been  settled  on  the  eldest  son  of  Thurstanus  on  the  death  of  Sir  Thomas 
Jvingstone,  and  not  on  Thurstanus  himself,  and  he  and  his  wife  were  both  alive,  would  that  son 
lave  been  deemed  legitimate  ?  If,  as  Mr.  Palmer  argued,  the  Scotch  Court  had  then  written  to 
he  English  Court,  requesting  them  to  certify  what  was  the  law  ;  or  if  the  law  had  been  proved 
>y  English  advocates,  it  would  unquestionably  have  been  stated  that  the  marriage  was  illegal, 
ind  might  be  set  aside,  because  it  was  ab  initio  void,  on  the  ground  of  its  illegality.  And  could 
he  Scotch  Court,  under  those  circumstances,  give  effect  to  that  marriage,  and  allow  the  issue  to 
>e  legitimate,  and  to  succeed  to  a  Scotch  estate  ?  and  could  the  legitimacy,  if  it  did  not 
ixist  then,  be  afterwards  created  by  the  omission  to  set  aside  the  marriage  in  the  lifetime  of 
x>th  parents  ? 

Upon  these  grounds,  I  think  that  the  respondent  had  not  any  right  to  the  estate,  even  if  his 
egitimacy  was  to  be  determined  by  the  law  of  the  country  of  his  domicile. 

Lord  Chelmsford. — My  Lords,  the  question  in  this  case  is,  whether  the  respondent  is 
;ntitled  to  be  served  as  nearest  and  lawful  heir  male  of  tailzie  and  provision  in  special  of  Sir 
Thomas  Livingstone  in  the  lands  of  Bedlormie,  or  whether,  by  the  failure  of  heirs  male  of  his 
Kxly  and  also  of  heirs  male  of  Alexander  Livingstone  the  entailer,  the  appellant  is  his  nearest 
leir.  The  respondent  is  the  son  of  a  second  marriage  of  Thurstanus  Livingstone  with  his  first 
vife's  sister,  and,  if  legitimate,  would  be  indisputably  the  nearest  son  and  lawful  heir  male.  The 
:ase  in  the  Court  of  Session  was  argued  and  decided  upon  the  assumption,  that  the  marriage,  of 
rhich  the  respondent  was  the  issue,  if  it  had  taken  place  in  Scotland,  would  have  been  incestuous 
uid  void,  and  would  have  subjected  the  parties  to  capital  punishment  under  the  statute  law  of 
:hat  country.  This,  however,  must  not  be  considered  to  have  been  absolutely  decided  to  be  the 
law  of  Scotland,  but  merely  to  have  been  taken  for  granted  for  the  purpose  of  the  argument.  The 
>nly  question  which  was  raised  and  determined  was,  that  the  parents  of  the  respondent,  being 
Doth  of  them  domiciled  in  England  at  the  time  of  the  respondent's  birth,  and  the  marriage,  upon 
:he  death  of  the  parents,  having  become  irrevocable  in  England,  and  consequently  the  legitimacy 
Df  the  respondent  having  been  established  there  for  all  purposes,  this  personal  status  attached 
ipon  him  as  an  inseparable  incident,  and  accompanied  him  wherever  he  went ;  and  consequently, 
letermined  his  claim  to  be  regarded  in  England  as  heir  male  lawfully  procreated  under  the  deed 
}f  tailzie  and  provision  in  question. 

In  considering  the  case,  two  circumstances  must  throughout  be  borne  in  mind, — ist,  that 
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the  marriage  of  the  parents  of  the  respondent  is  to  be  regarded  as  having  been  not  obIv 
void,  but  as  being  a  criminal  act  in  Scotland ;  2nd,  that  the  title  of  the  respondent  depends 
upon  his  answering  a  description  contained  in  an  instrument  relating  to  real  property  in  thai 
country. 

The  marriage  of  the  parents  of  the  respondent  having  taken  place  prior  to  1835,  it  is  necessaiy 
to  consider  what  was  the  law  of  England  with  respect  to  a  marriage  with  a  deceased  wife's  ststs 
before  the  act  of  parliament  of  that  year.    I  think  it  cannot  properly  be  questioned  that  such  a 
marriage  was  void  ab  initio.     Now,  there  is  a  well  known  maxim  of  our  law,  quod  ad  initie  «#f 
valet  in  tract u  iemporis  non  convalesce t.     This  rule  would  have  had  its  full  force  and  operatiae 
in  these  marriages  if  it  had  not  been  for  the  interference  of  the  temporal  Courts  with  the 
proceedings  of  the  ecclesiastical  Courts  after  the  death  of  one  of  the  parents.     This  jurisdicticE 
of  the  temporal  Courts  appears  to  have  been  exercised  in  favour  of  the  issue  of  the  marriage, 
which  they  had  thus  protected  from  being  bastardized,  by  preventing  the  ecclesiastical  Coars 
from  declaring  a  marriage  to  have  been  void,  which  had  been  already  dissolved  by  death.     For 
it  is  to  be  observed,  as  my  noble  and  learned  friend  Lord  Cran worth  has  stated,  that,  in  these 
cases,  the  ecclesiastical  Courts  pronounced  no  decree  of  divorce,  but  merely  made  a  declaratioa 
of  the  nullity  of  the  marriage  ;  and  the  temporal  Courts  only  restrained  the  ecclesiastical  Cootk 
from  making  this  declaration  at  a  time  when  it  could  have  no  practical  effect  upon  the  marri^ 
itself,  and  when  its  only  operation  would  be  to  bastardize  the  issue.     This  is  not  animportasi  as 
shewing  that  the  question  of  the  original  validity  of  the  marriage  was  not  at  all  touched  by  the 
temporal  Courts  ;   thus  disabling  the  ecclesiastical  Courts  from  pronouncings  a  dedaratioB 
respecting  it.     And  that  the  temporal  Courts,  by  their  interposition,  did  not  profess  to  deal,  is 
any  way,  with  the  validity  or  invalidity  of  the  marriage  itself,  is  shewn  by  their  leaving  the 
ecclesiastical  Courts  at  liberty  to  proceed  to  punish  the  surviving  party  for  incest,  a  power  whidi, 
according  to  the  opinion  of  Sir  Herbert  Jenner  Fust,  continues  even  as  to  marriages  protected 
by  the  Act  of  1835. 

The  respondent's  condition,  therefore,  in  England  was  this, — he  was  the  offspring  of  a  marriage 
which  was  incestuous  and  void,  but  of  a  marriage  which,  by  the  course  of  events,  had  become 
irrevocable.  Therefore,  by  the  law  of  the  country  of  his  domicile,  his  legitimacy  was  established 
because  it  could  not  be  impeached.  He  had,  therefore,  a  personal  status  of  legitimacy  which, 
by  the  course  of  events,  had  become  virtually  absolute  in  this  country  ;  and  it  may  be  cooceded 
that  this  would  determine  his  rights  in  all  other  countries,  if  not  opposed  by  any  peculiar  laws  or 
views  of  morality  or  religion,  regulating  the  subjects  of  marriage  and  succession  in  those  countries 
But  I  cannot  think  the  status  of  legitimacy  in  the  country  of  domicile  can  be  regarded  as  being 
more  than  a  condition  relative  to  the  laws  and  institutions  of  that  country,  and  that  it  \& 
necessarily  of  imiversal  efficacy.  The  case  of  Doe  v.  Vardell  is  an  authority  the  other  way. 
There  was  no  doubt  in  that  case,  that  the  plaintiff,  in  the  ejectment,  was  a  legitimate  cfaiki 
according  to  the  law  of  Scotland  where  his  parents  were  domiciled,  but  the  character  of 
legitimacy  was  not  allowed  to  prevail  in  England,  where  he  was  claiming  lands  as  heir  to  hb 
father. 

It  seems  to  have  been  assumed  throughout  this  argument  before  your  Lordships,  that,  if  the 
claim  in  this  case  had  been  to  moveable  property,  the  respondent  would  have  succeeded  ;  but  I 
am  not  disposed,  without  farther  consideration,  to  concede  that.  If  the  marriage  is  r^arded  in 
Scotland  as  an  incestuous  marriage,  and  it  had  become  necessary,  in  order  to  make  out  the 
title  to  be  next  of  kin,  to  prove  such  a  marriage,  what  result  would  have  followed  ?  It  is, 
however,  unnecessary  to  consider  that  question,  as  we  are  dealing  with  a  different  description  of 
property. 

The  respondent,  however,  contends,  that  although  this  is  a  case  of  real  property  and  of  lawfid 
issue  generally,  or  of  lawful  issue  according  to  a  particular  description  in  a  deed  of  tailzie,  yet 
that  the  status  of  legitimacy  being  established  by  the  indissolubility  of  the  marriage  in  Englaiid, 
the  law  of  Scotland  will  not  go  back  and  inquire  into  the  circumstances  of  the  marriage  ;  hot, 
having  ascertained  that  it  cannot  now  be  impeached  according  to  the  lex  loci  contractus^  it  will 
retire  and  put  no  further  questions.  This  is  grounded  on  Sir  William  Scott's  judgment  in 
Dairy mple  v.  DalrympUy  2  Hagg.  Cons.  129.  That  was  a  suit  for  the  restitution  of  cooji^ 
rights,  in  which  a  cjuestion  was  raised  in  answer,  as  to  the  validity  of  a  marriage  in  Scotland /er 
verba  depresenti  without  religious  celebration.  This,  however,  like  every  other  contract,  was  to 
be  determined  by  the  lex  loci.  But  suppose  the  contract  of  marriage  in  that  case  had  been  one 
which  the  law  of  England  repudiated  on  the  ground  of  immorality,  I  apprehend  the  English 
Court  would  not  have  accepted  the  response  of  the  Scotch  law,  and  submissively  acquiesced  in 
it  by  sanctioning  such  a  contract.  This  is  clearly  the  opinion  of  Mr.  Justice  Cresswell,  and  also  of 
Vice  Chancellor  Stuart,  in  the  case  of  Brook  v.  Brook y  with  which  I  agree.* 

Mr.  Justice  Story,  in  considering  the  cases  where  marriage,  celebrated  according  to  the  Uxledy 

*  This  case  was  afterwards  taken  by  appeal  and  decided  by  the  House  of  Lords,  Brook  ▼. 
Brook^  9  H.  L.  C.  193. 
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•will  be  recognized  in  other  countries,  admits  the  exception  of  marriages  positively  prohibited  by 

tbe  public  law  of  a  countr)',  from  motives  of  policy,  or  from  considerations  of  morality  or  religion. 

But  when  be  comes  to  the  question  of  incestuous  marriages,  he  says,  (as  my  noble  and  learned 

friend  opposite  has  mentioned,)  §  114,  ''Care  must  be  taken  to  confine  the  doctrine  to  such 

cases  as,  by  the  general  consent  of  all  Christendom,  are  deemed  incestuous.''    But  surely  this 

must  be  incorrect.     No  country  can  be  bound  in  a  case  of  this  kind  to  wait  and  collect  the 

opinions  of  all  Christendom  before  it   can  act  upon  its  own  views  of  morality  or  religion. 

hxi  incestuous  marriage  is  one  which,  in  the  eyes  of  the  nation  which  regards  it  in  that 

light,  is  an  offence  against  the  laws  of  God  as  well  as  against  its  own  laws ;  and  it  cannot  be 

expected  to  tolerate  such  a  marriage  when  it  becomes  the  proper  subject  of  its  jurisdiction, 

"whatever  views  may  be  entertained  upon  it  by  other  countries,  as  to  which  it  ought  not  to  permit 

itself  to  inquire.     Nor  can  it  in  such  a  case  pay  any  deference  to  the  rules  of  proceeding  of 

another  country,  which,  upon  views  of  convenience  or  forbearance  of  its  own,  will  not  permit, 

after  a  certain  event,  a  marriage,  which  even  that  country  holds  to  be  void  in  its  nature  and 

essence,  to  be  avoided.     If  the  Scotch  Courts  were  to  put  any  question  to  the  English  Courts  in- 

this  case,  it  would  be  this  :    What  do  you  hold  as  to  the  original  validity  of  such  a  marriage  ? 

The  question  cannot  properly  be  regarded  as  it  now  stands  when  time  and  accident  have  rendered 

that  which  was  essentially  bad  virtually  good,  by  protecting  it  from  being  assailed.      But  the 

question  is — What  answer  would  the  Courts  of  England  have  returned  immediately  upon  the 

marriage,  or  upon  the  birth  of  the  respondent,  or,  it  may  be  added,  at  any  time  during  the  lives 

of  both  parents  ?    The  answer  to  that  question  would  not  have  been,  that  the  marriage  was  good 

and  valid  until  it  was  impeached,  but  that  it  was  void,  and  liable  to  be  proved  to  be  so  during 

the  lives  of  the  parties  to  it.     But  it  appears  to  me  to  be  a  mistake  to  suppose,  that  in  this  case 

the  Scotch  Courts  will  put  any  question  at  all  to  the  English  Courts.   The  question  of  legitimacy 

having  relation  to  real  estate,  is  a  question  which  each  country  will  answer  for  itself,  and  will  not 

ask  the  aid  of  another  country  to  determine.     That  this  is  the  rule  of  all  countries,  with  respect 

to  the  title  to  real  property,  appears  from  the  passages  in  the  Jurists  cited  in  the  course  of  the 

argfuinent,  and  is  established  by  the  case  to  which  such  frequent  reference  has  been  made — that 

of  Doe  V.  VardelL     The  Court  of  Session,  therefore,  ought  in  this  case  to  have  refused  to  hear 

the  English  law  declaring  a  person  legitimate  whom,  from  being  the  offspring  of  an  incestuous 

and  criminal  marriage,  they  would  of  themselves  have  pronounced  to  be  illegitimate  ;  and  upon 

the  assumption  on  which  the  argument  proceeded,  they  ought  to  have  held  that  the  respondent 

was  not  the  lawful  heir  male  of  tailzie  and  provision  of  Sir  Thomas  Livingstone.   • 

My  Lords,  on  these  grounds  I  agree  with  my  noble  and  learned  friends,  that  the  Court  of 
Session  was  wrong,  and  that  the  interlocutor  must  be  reversed. 

The  question  was  put  that  the  case  be  remitted  back  to  the  Court  of  Session. 

Lord  Wens  le  yd  ale. — ^We  all  agree  in  opinion  as  to  the  status  of  the  respondent, — that  he 
is  illegitimate  according  to  the  Scotch  law.  It  is  unnecessary,  therefore,  to  send  the  case  back 
to  the  Scotch  Court.  We  reverse  the  decision  of  that  Court ;  and,  in  our  view  of  the  case,  there 
is  no  necessity  for  any  inquiry  as  to  the  Scotch  law. 

Lord  Chelmsford. — As  I  understand  it,  the  argument  in  the  Court  below  proceeded  upon 
the  assumption  that  the  law  of  Scotland  was,  that  a  marriage  of  this  kind  was  incestuous  and 
invalid ;  but  it  wa§  not  to  be  taken  for  granted  that  that  was  the  law  of  Scotland, — that  was  a 
matter  to  be  reserved. 

Lord  Wenslevdale. — That  becomes  auite  immaterial  now.  The  Court  of  Session  decided 
this  case  upon  their  view  of  the  law  of  England.  They  said  we  must  decide  it,  not  by  the  Scotch 
law,  but  by  the  English  law,  by  the  law  of  the  domicile,  and  by  that  law  this  marriage  was  a 
good  marriage,  and  the  child  was  legitimate.  Now,  we  are  of  opinion  that,  according  to  the 
English  law,  the  marriage  was  a  bad  marriage,  and  the  child  was  illegitimate.  It  becomes, 
therefore,  unnecessary  to  make  any  further  inquiry. 

Lord  Cranworth. — If  this  case  turned  upon  the  English  law  entirely,  and  not  upon  the 
Scotch  law,  then  it  might  become  unnecessary  to  remit  it  back;  but  suppose  the  Court  of  Session 
should  come  to  the  conclusion  that,  by  the  law  of  Scotland,  it  is  a  perfectly  valid  marriage,  then 
the  respondent  might  succeed. 

Lord  Wenslevdale. — They  are  bound  to  go  by  the  English  law,  and  by  the  English  law  it  is 
an  invalid  marriage.  The  Court  of  Session  have  said  that  it  is  only  a  voidable  marriage,  and 
that  the  issue  would  be  legitimate.  We  say  that  they  were  wrong  in  that.  We  all  agree  in  our 
opinion,  and  it  becomes,  therefore,  unnecessary  to  consider  what  the  Scotch  law  is. 

Lord  Chelmsford. — It  appears  to  me  that  the  (question  that  we  have  determined  is  this, 
that  it  is  not  the  law  of  the  domicile  which  is  to  decide  in  this  matter,  but  the  lex  loci  ret  sita^ 
because  it  is  a  question  of  real  property.  Therefore,  supposing  that,  by  the  law  of  Scotland, 
this  was  a  good  marriage,  although  it  might  have  been  an  invalid  marriage  in  England,  the 
Courts  in  Scotland  will  not  ask  anything  about  it,  but  will  determine  it  according  to  their  own  law. 

Lord  Wenslevdale. — Undoubtedly. 
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Mr,  Anderson, — 1  do  not  know  whether  your  Lordships  will  make  any  declaration  in  the 
remit  to  guide  the  Court  of  Session.  The  proceedings  are  very  peculiar.  The  first  is  as 
advocation  of  two  briefs— competing  briefs.  The  respondent  has  been  served.  That  is  no» 
reversed  ;  but  if  your  Lordships'  judgment  is  right,  or  if  the  Court  of  Session  hold  that,  accordis; 
to  Scotch  law,  the  same  results  would  follow,  then  the  appellant,  who  is  the  son  and  heir-at-kv 
of  the  original  appellant,  will  be  declared  entided  to  be  served  in  the  advocation. 

Lord  Advocate, — It  is  impossible  to  do  so  in  the  shape  in  which  the  case  stands. 

Lord  Cranworth. — The  Court  of  Session  will  know  best  how  to  proceed.  There  can  be 
no  possible  mistake  about  it.  The  case  was  argued  upon  the  assumption  that  it  was  to  be 
remitted  back  to  the  Court,  and  we  must  take  care  that  we  do  not  run  the  risk  of  doing  soznetfaiiig 
which  we  do  not  intend. 

Mr,  Anderson, — We  were  found  liable  in  costs  below,  and  we  have  paid  them,  shall  we  get 
them  back? 

Lord  Cranworth. — You  must  get  back  any  costs  you  have  wrongly  paid. 

Lord  Chelmsford. — I  suppose.  Lord  Advocate,  that  follows  as  a  matter  of  coarse  ? 

Lord  Advocate, — Yes,  my  Lord. 

Mr,  Anderson, — It  is  always  an  order  in  your  Lordship's  judgment. 

Lord  Cranworth. — Sir  John  Lefevre  will  take  care  that  that  is  made  quite  clear. 

Interlocutors  reversed.     Cause  remitted  with  direction  as  to  repayment  of  costs. 
Appellants  Agent ^  William  Waddell,  W.S. — Respondents  Agents  James  Somerville,  S.S.C 
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John  Kirkland  &  Son,  &c.,  Appellants,  v.  Nisbet  &  Company,  Respondents. 

Proof— Correspondence — ^Witness's  construction  of  document — Parole. — At  a  jury  trial  m  a 
question  cur  to  the  extent  of  an  order  for  goods  given  by  the  defenders  to  the  pursuers ^  vfkick 
mainly  depended  on  the  construction  of  correspondence,  a  witness  wcu  asked  what  an  employer 
"  would  be  entitled  to  expect^*  on  receipt  of  a  particular  letter  in  the  correspondence.  The 
defenders  claimed  that  they  were  entitled  to  put  the  question,  so  as  to  prove  thcU  no  mercantile 
usage  qualified  the  clear  terms  of  the  letter,  seeing  that  the  pursuers  nod  averred  and  founded 
on  such  usage. 

Held  (affirming  judgment),  Thctt  the  question  was  incompetent,  i.  Because  it  was  not  so  put  as  to 
relate  to  mercantile  usage,  but  reculy  asked  the  witness  to  construe  the  writ,  which  ttfos  the 
province  of  the  Court  and  jury ;  and,  2,  Because  it  was  asking  the  witness  to  construe  an  isoiated 
letter  without  shewing  him  the  whole  correspondence,^ 

The  defenders  appealed  to  the  House  of  Lords,  maintaining  (in  their  printed  case)  that  the 
judgment  of  the  Court  of  Session  should  be  reversed: — ^*'  i.  Because  the  said  question  to  the 
witness  Kaeracouse  was  a  competent  question,  and  ought  not  to  have  been  disallowed  by  the 
Lord  President  at  the  trial.  2.  Because  the  exception  taken  to  the  ruling  of  the  Lord  President 
disallowing  the  said  question,  ought  to  have  been  sustained."  Smith  v.  Wilson,  3  B.  &  Ad.  728; 
Shore  v.  Wilson,  9  CI.  &  F.  355. 

The  respondents  supported  the  judgment,  maintaining  (in  thtir  printed  case) : — '*  i.  As  a  general 
rule,  the  construction  of  written  documents  is  for  the  Court,  and  there  was  nothing  in  the  case 
to  take  it  out  of  that  rule,  or  to  entitle  the  appellant  to  put  the  question  which  was  objected  to. 
3,  The  question  was  irrelevant  to  the  issue.  3.  Having  regard  to  the  terms  of  the  question, 
and  the  circumstances  under  which,  and  the  time  when  it  was  put  to  the  witness,  it  was 
unintelligible  and  inadmissible.'*     CcUder  v.  Aitchison  5  W.S.  4a 

Lord  Advocate  Moncreiff,  and  Roll  Q.C.,  for  the  appellants.  The  question  was  competent 
We  wanted  to  prove  that  600  tons  of  the  sugar  had  been  actually  sold  to  us  by  the  respondents, 
and  that  this  was  the  meaning  of  the  word  *' contracted'*  in  the  letter  of  nth  Dec.  1050U  We 
produced  a  witness  to  prove  the  mercantile  usage,  and  asked  him  that  question. 
[Lord  Chancellor. — If  you  had  asked  the  witness  about  the  mercantile  usage,  that  might 
have  been  well,  but  how  could  you  ask  him  such  a  question  as  this :  ''What  would  the  employer 
be  entitled  to  expect  from  that  letter  ? "  That  was  asking  the  witness  to  explain  or  construe  a 
written  document.     It  was  asking  him  the  meaning  of  the  document.] 

*  See  previous  reports  21  D.  i ;  31  Sc.  Jur.  3.        S.  C.  3  Macq.  Ap.  796:  31  Sc.  Jar.  641. 
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What  we  wanted  was  merely  to  explain  the  technical  meaning  of  the  word  "contracted.'' 
Lord  Chancellor. — But  you  must  defend  the  question  as  put.     The  question  was  in 
iubstance — What  is  the  meaning  or  just  construction  of  the  whole  letter  ?] 
Lord  Chelmsford. — ^What  a  witness  in  such  cases  is  called  on  to  do  is  merely  to  explain 
iome  technical  terms  to  assist  the  Court,  and  the  Court  then  construes  the  document.     You 
night  have  asked  the  witness  what  was  the  technical  meaning  of  the  word  ^  contracted,**  if  it 
lad  any  peculiar  meaning.     But  you  ask  him  the  meaning  of  the  whole  written  contract     You 
ire  not  to  use  the  witness  as  an  interpreter,  but  only  as  a  guide.] 
Lord  Chancellor.    You  are  not  to  substitute  the  witness  for  the  Judge.] 

We  can  carry  the  argument  no  further. 

AfuUrson^  Q>C.,  for  the  respondents,  was  not  called  upon. 

Lord  Chancellor  Campbell. — My  Lords,  I  think  that  this  question  was  very  properly 
»vemiled  by  the  learned  Judge,  because,  in  effect,  it  sought  to  obtain  the  opinion  of  the  witness 
»n  the  construction  of  a  written  document.  There  is  no  doubt  that  evidence  may  be  competently 
;iven  of  mercantile  usage  to  explain  the  meaning  of  peculiar  terms  used  in  trade.  But — What  is 
be  meaning  of  a  written  document  ?  is  not  a  question  proper  to  be  put  to  a  witness.  The 
luestion  here  put  was  substantially  this,  What  was  the  contract — ^what  is  the  construction  of  the 
[ocument  ?  That  was  an  improper  question ;  and  I  have  no  difficulty  in  recommending  your 
^rdships  to  affirm  the  unanimous  judgment  of  the  learned  Judges  in  Scotland  which  overruled  it. 

Lords  Brougham,  Cranworth,  and  Chelmsford  concurred. 

Interlocutor  affirmed^  with  costs. 
Appellant^  Agents^  Gibson-Craig,  Dalziel,  and  Brodie,  W.S. — Respondents^  A  gents  ^  Campbell 
ind  Smith,  W.S. 


JULY  22,  1859. 

tfrs.  HoNYMAN  Gillespie  and  Husband,  Appellants,  v.  James  Russell  and 
Son,  Respondents,     Et  ^  contra, 

R.es  Judicata  —  Process  —  Contract  —  Concealment  —  Medium  concludendi — Irrelevancy — An 
action  to  reduce  an  agreement  was  met  by  pleas  of  irrelevancy,  and  the  Court  assoihtied  from 
the  conclusions  of  the  action  ''  as  laidJ^  A  second  action  was  then  raised  on  the  same  facts, 
between  the  same  parties,  with  substantially  the  same  petitory  conclusions.  The  allegations 
were,  however,  more  specific  and  relevant,  setting  forth  fraudulent  concealment  and  fraud, 

Held  (affirming  judgment),  The  first  interlocutor  was  not  res  judicata  as  it  did  not  profess  to 
decide  the  merits,^ 

This  was  an  action  of  reduction  of  a  lease  of  minerals,  granted  by  Mrs.  Gillespie  to  the 
lefenders,  for  the  period  of  25  years  from  Candlemas  1850,  of  coal,  ironstone,  limestone,  and 
ireclay,  (but  not  to  include  any  other  minerals  whatsoever,)  in  the  lands  of  TorbanehiU.  There 
irere  already  two  actions  in  Court  in  relation  to  this  lease.  The  first  was  for  the  purpose  of 
laving  it  declared,  that  a  certain  mineral,  which  had  been  extensively  worked  by  the  defenders 
n  the  said  lands,  and  sold  for  the  production  of  gas,  did  not  fall  under  the  category  of  coal,  or 
>f  any  other  of  the  minerals  specified  in  the  lease,  and  for  damages  accordingly.  That  action 
¥as  setded  in  favoiu"  of  the  defenders,  by  the  verdict  of  a  jury,  in  August  1853. 

Immediately  after  that  judgment  the  pursuers  raised  a  second  action,  concluding  for  reduction 
}f  the  said  missive  of  lease,  "at  least  in  so  far  as  it  includes,  or  can  be  held  to  include,  the 
'oresaid  valuable  mineral  substance,  of  an  argillaceous  or  other  nature,''  &c. ;  and  for  payment 
'^  ;£5o»ooo,  or  such  other  sum  as  should  be  found  to  be  the  value  of  the  gas  coal,  being  the  gas 
:oal  now  again  brought  in  question,  put  out,  worked,  and  sold  by  the  defenders  nrom  the 
F»ursuers'  lands,  and  for  an  accounting  to  ascertain  the  amount.  In  that  action  they  averred, 
hat  the  defenders  had  proposed  to  them  to  enter  into  the  lease  in  question,  they  (the  defenders) 
i>eing  at  that  time  tenants  of  the  adjoining  lands  of  Boghead,  where  they  had  found  the  valuable 
nineral  forming  the  subject  of  dispute,  of  which  they  had  got  an  analysis  from  an  eminent 
:hemist,  by  which  they  had  ascertained  its  great  value  for  the  production  of  gas.  They  pleaded, 
[i.)  fraudulent  misrepresentation  and  concealment ;  and,  (2.)  error  in  essentialibus. 

In  that  action  the  Lord  Ordinary,  on  loth  July  1855,  found  that  the  pursuers  had  not  averred 

^  See  previous  reports  17  D.  i;  18  D.  677;  19  D.  897;  28  Sc.  Jur.  242;  29  Sc.  Jtu*.  415, 
S.  C.  3  Macq.  Ap.  757 ''  3^  Sc.  Jur.  641. 
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facts  relevant  and  sufficient  to  support  their  conclusions,  and  assoilzied  the  defenders  from  the 
conclusions  of  the  action.  The  Court,  on  a  reclaiming  note,  adhered,  with  this  variation,  that 
they  assoilzied  "  the  defenders  from  the  action  as  laid." 

The  pursuers  nov  raised  the  present  action,  with  conclusions  reductive  of  the  lease  in  M^, 
The  pleas  were  as  follows — "  i .  The  pursuers  having  been  induced  to  enter  into  the  contract 
in  question  by  the  fraudulent  concealment,  and  false  and  fraudulent  representations  of  the 
defenders,  as  condescended  on,  the  pursuers  are  entitled  to  decree  as  concluded  for.  2.  The 
former  action,  and  the  judgment  of  the  Court  therein,  cannot  support  the  defenders*  plea  of  rer 
judicata,  in  respect  that  the  allegations  of  the  pursuers  and  the  media  conclud^ndij  weie 
essentially  different  in  the  former  action  from  what  they  are  in  the  present." 

The  defenders  pleaded,  inter  alia,  that  the  judgment  in  the  former  (or  second)  action,  formed 
res  judicata  ;  that  the  second  contained  no  relevant  averment  of  facts  to  shew  fraud ;  and  thai 
the  present  action  was  also  irrelevant,  in  respect,  '*  i^,  There  was  no  duty  of  disclosure  on  the 
part  of  the  defenders  in  regard  to  any  of  the  matters  which  they  are  alleged  to  have  concealed 
from  the  pursuers ;  and,  ind.  The  defenders  had  no  peculiar  knowledge,  or  peculiar  means  of 
knowledge,  in  regard  to  any  of  the  matters  which  they  are  alleged  either  to  have  misrepresented 
to  the  pursuers,  or  concealed  from  them,  and  it  is  not  relevantly  alleged  that  they  had.*' 
The  Court  of  Session  held  that  the  first  judgment  was  not  res  judicata, 

Mrs.  Gillespie  appealed  against  the  interlocutor  in  the  first  action  maintaining,  in  ber  priniti 
case,^2X  the  judgment  should  be  reversed, — "  i.  Because  the  allegations  of  the  appellants  were 
relevant  and  sufficient  to  entitle  them  to  an  opportunity  of  establishing  their  case  to  the  satisfactioii 
of  a  jury,  and,  if  proved,  the  appellants'  allegations  would  shew  that  the  lease  in  question  was 
obtained  by  falsehood  and  fraud  on  the  part  of  the  respondents,  and  in  that  view  ou^ht  to  be 
reduced  and  set  aside.  2.  Because,  in  place  of  sending  the  case  for  trial  to  a  jury,  the  Court  belov 
proceeded  partly  on  an  assumption  of  material  facts,  and  partly  on  hypotheses  and  speculations 
for  which  there  was  and  is  no  foundation,  so  far  as  yet  ascertained." 

The  respondents  appealed  against  the  judgment  of  the  Court  of  Session  in  the  second  action, 
and  pleaded — "  i.  Res  judicata,  in  respect  of  the  judgments  in  the  previous  action  of  reduciion, 
&c.,  at  the  instance  of  the  respondents  against  the  appellants.  2.  The  respondents'  statements  id 
the  summons  and  in  the  record  were  irrelevant,  and  insufficient  to  support  the  conclusions  of  the 
action.  3.  In  particular,  the  summons  and  record  contained  no  relevant  averments  in  point 
of  fact  to  shew  fraud  on  the  part  of  the  appellants,  and  to  support  the  reductive  conclusioos 
upon  that  ground.  4.  The  action  was  irrelevant  and  could  not  be  maintained,  in  respect— 
1st,  There  was  no  duty  of  disclosure  on  the  part  of  the  appellants  in  regard  to  any  of  the  matters 
which  they  were  alleged  to  have  concealed  from  the  respondents ;  and,  2nd,  The  appellants  had 
no  peculiar  knowledge,  or  peculiar  means  of  knowledge,  in  regard  to  any  of  the  matters  which 
they  were  alleged  either  to  have  misrepresented  to  the  respondents,  or  concealed  from  them,  and 
it  was  not  relevantly  alleged  that  they  had.  5.  The  respondents  having  had  the  means  of 
ascertaining  for  themselves  the  value  and  capabilities  of  the  mineral  field  in  their  estate,  couid 
not  reduce  the  lease  thereof  to  the  appellants  upon  any  of  the  grounds  set  forth  in  their 
condescendence  and  pleas." 

Mrs.  Gillespie  maintained  in  \\tx  printed  case  that — "i.  The  former  action  did  not  support 
the  plea  or  defence  oi  res  judicata ;  or,  in  other  words,  because  the  present  action  proceeded  oa 
different  grounds  from  the  former.  2.  That  the  appeUants'  plea  or  defence  of  res  judicata  was 
properly  repelled,  but  also  because  their  plea  or  defence  of  irrelevancy  was  properly  dealt  with 
by  the  Court  below." 

Rolt  Q.C.,  and  Anderson  Q.C.,  for  Mrs.  Gillespie — We  are  willing  to  give  up  the  appeal  in 
the  first  action  of  reduction,  and  to  take  our  stand  on  the  second  action.  The  allegations  of  fraud 
and  misrepresentation,  and  improper  concealment  of  material  facts,  are  specific  enough  in  our 
condescendence.  It  is  true  thai  the  question  whether  a  mere  non-commanication  of  a  material 
fact  by  one  party  will  vitiate  a  contract  entered  into  by  the  other  party,  in  ignorance  of  such  fact, 
may  be  considered  an  open  question — how  far  a  party  may  remain  passive  in  making  a  bargaia 
See  Fox  v.  Mackreth,  i  Tudor' s  L.C.,  104;  2  Cox,  320.  But,  at  all  events,  it  cannot  be  doubted, 
that  where  there  is  any  active  dissimulation  entering  as  an  element  into  the  transaction,  that  win 
vitiate  the  contract — Hill  v.  Gray,  i  Stark.  434. 

[Lord  Cranworth. — Suppose  at  an  auction  an  auctioneer  says,  '^  I'm  not  at  liberty  to  mention 
whose  property  these  things  are,**  and  a  bidder  says,  ''  Oh,  I'll  bid,  because  I  know  they  came 
from  Smith's,'*  and  the  auctioneer  says  nothing,  is  the  auctioneer  bound  to  tell  that  bidder, 
"  Sir,  you're  mistaken  ?  "] 
[Lord  Brougham. — That  is  making  a  man  tell  a  lie  by  holding  his  tongue.] 

The  mere  abstaining  from  saying  anything  may  often  amount  to  misrepresentation  according 
to  the  respective  circumstances  and  mutual  relations  of  the  parties.  These  are,  doubtless,  fine 
distinctions ;  but  where  any  duty  is  imposed  on  a  party  to  make  some  reply,  or  where,  according 
to  the  common  sense  of  mankind,  silence  means  consent,  then  such  silence  may  be  equivalent 
to  active  misrepresentation.     On  the  other  hand,  where  a  party  in  an  officious  way  imposes 
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questions  and  remarks  on  another,  it  may  admit  of  great  doubt,  how  far  either  duty,  or  honour, 
r  ^ood  sense  dictates  a  necessity  for  any  reply.  But  where  there  is  a  case  like  the  present, 
rhen  a  landlord,  about  to  mention  a  rent  which  he  will  be  willing  to  take  for  his  land,  says  to 
he  proposed  tenant,  "  I  suppose  ;£200  is  a  fair  price,  there's  nothing  uncommon  about  the  land," 
Jid  the  tenant,  all  the  time  knowing  there  is  a  valuable  mine  in  the  land,  of  which  the  landlord 
3XOWS  nothing,  makes  no  remark,  or  acquiesces  in  what  the  landlord  says,  and  does  not 
:oTninunicate  the  fact  of  the  mine  existing — that  will  be  dissimulation  on  the  part  of  the  tenant. 
Lord  Chancellor. — Then  suppose  the  landlord  goes  on  the  assumption  you  mention  in  his 
»wn  mind,  but  never  makes  any  remark  at  all,  nor  says  anything,  would  you  call  it  fraud  if  the 
enant  does  not  volunteer  his  important  information  ?] 

That  again  brings  us  round  to  the  nice  point  which  does  not  require  to  be  argued  here,  for  there 
s  more  here  than  mere  reticence  or  non-concealment ;  there  is  a  direct  challenge  on  the  part  of 
he  landlord  for  information,  and  that  information  is  withheld,  and  a  contrary  inference  made 
tna voidable.  That  accordingly  is  equivalent  to  active  fraud — Picardv,  Sears ^  6  A.  &  E.  469; 
Turners,  Harvey  ^  i  Jac.  169;  Jones  y.  Keen^  2  M.  &  Rob.  348;  Pickerings,  Dowson,  4  Taunt. 
'79;  JVational  Exchange  Co,  v.  DreWy  2  Macq.  103,  ante^  p.  482  ;  see  also  Layboury,  Wilson^ 
\  Wheaton's  Amer.  Rep.  178;  Matthews  v.  Bliss ^  2  Pickering's  Amer.  Rep.  48;  and  authorities 
rollected  in  2  Kent's  Com.  641  (last  ed.). 

As  to  the  plea  of  res  judicata^  the  interlocutor  in  the  first  action  of  reduction  was  not  a  general 
absolvitor  on  the  merits,  but  merely  an  absolvitor  on  the  ground  that  the  allegations  were  not 
sufficiently  precise.  That  would  not  be  res  judicata  in  a  subsequent  action,  where  the  facts  were 
sufficiently  alleged.  The  nature  of  the  fraud  alleged  is  different  in  the  one  case  from  what 
it  is  in  the  other.  We  did  not  allege  positive  misrepresentation  in  the  first  case,  but  stated  it 
inferentially ;  but  now  we  state  positively  and  directly,  that  the  defenders  fraudulently  misrepre- 
sented that  the  coal  was  inferior,  &c.,  in  order  to  procure  the  lease  at  a  low  rent. 

The  Attorney-General  (Bethell),  and  Young,  for  Messrs.  Russell. — ^The  interlocutor  in  the  first 
action  of  reduction  is  res  judicata  in  the  second  action.  The  words  "as  laid  "added  to  the 
interlocutor  amount  to  nothing,  for  the  interlocutor  without  them  was  conclusive  as  to  all  other 
actions  brought  on  the  same  medium  concludendi  or  head  of  equity.  The  action  consists  in  the 
reasons  of  reduction  alleged  in  the  condescendence  and  pleas  in  law;  and  they  are  founded 
on  precisely  the  same  medium  conclucUndi  in  both  cases.  The  party  absolved  is  absolved  from 
every  ground  of  action  which  falls  under  the  same  head,  and  from  all  the  grounds  under  that 
head  which  the  pursuer  knew  at  the  time.  It  was  immaterial,  in  that  view,  whether  the 
allegations  were  insufficient  or  not.  The  fundamental  principle  of  all  laws  is,  that  a  party  is  not 
to  be  twice  vexed  for  the  same  cause  of  action — Vinnius,  4,  13,  5;  and  here  the  defenders  are 
twice  vexed  It  was  the  duty  of  the  Court  of  Session  to  see  that  everything  was  pleaded  which 
could  be  pleaded,  and  after  closing  the  record,  it  is  beyond  the  power  of  the  Court  of  Session  to 
admit  a  second  action.  If  the  pursuer  had  failed  to  allege  his  facts  properly,  or  had  been 
misled  by  bad  advice  of  counsel,  he  has  only  himself  to  blame,  and  must  suffer  for  it ;  but  he 
cannot  be  allowed  to  raise  a  second  action.  His  proper  course  was  to  apply  to  amend  the  record 
before  it  was  closed,  for,  after  that  stage,  he  was  foreclosed  from  making  any  new  averment  of 
fact,  except  it  was  res  noviter;  or  he  might  have  abandoned  his  action,  and  commenced  deno^fo. 
The  plea  of  competent  and  omitted  applies  to  the  pursuer  in  the  second  action — Campbell  v. 
Stewart y  16  S.  632;  Strathmore's  Trustees,  11  S.  644;  MacDonaldw,  MacDonaldyT,  D.  889. 
At  all  events,  he  is  bound  to  bring  forward  all  the  facts  within  his  knowledge  appropriate  to  the 
ground  of  action  on  which  he  proceeds. 

Even  if  the  plea  of  res  judicata  is  not  valid,  there  are  no  sufficient  allegations  of  fraud  alleged ; 
all  is  mere  inference  and  conjecture  from  irrelevant  facts. 

Cur.  adv,  inilt. 

Lord  Chancellor  Campbell. — My  Lords,  in  these  cases  I  understood  both  sides  to  say, 
that  they  would  be  satisfied  if  the  House  gave  judgment  on  the  sufficiency  of  the  plea  of  res 
judicata  pleaded  in  the  second  action  of  reduction. 

I  am  of  opinion  that  that  plea  is  insufficient  We  must  consider  what  is  the  matter  that  has 
been  adjudged  in  the  first  action  of  reduction.  If  the  absolvitor  had  been  a  general  absolvitor 
on  the  merits  of  the  cause,  there  would  have  been  strong  ground  for  contending  that  the  judg- 
ment in  the  first  action  is  a  bar  to  the  second ;  for  the  parties  are  the  same,  and  the  petitory 
conclusions  are  substantially  the  same.  To  see  what  was  adjudged  we  must  look  to  the  record, 
and  this  shews,  that  in  the  first  action  there  was  no  final  determination  of  the  merits  of  the  cause. 

The  defenders'  second  and  third  pleas  in  law  are  in  the  following  words: — "2.  The  statements 
in  the  condescendence  are  irrelevant  and  insufficient  to  support  the  conclusions  of  the  action  ; 
and  generally,  the  action  is  irrelevantly  and  insufficiently  laid.  3.  In  particular,  the  condescend- 
ence contains  no  relevant  allegation  of  facts  to  shew  fraud  on  the  part  of  the  defenders,  and  to 
support  the  reductive  conclusions  upon  that  ground."  These  are  the  two  pleas.  The  Lord 
Ordinary  expressly  confines  his  judgment  to  these  two  pleas.     He  finds  (these  are  the  words  of 
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the  interlocutor)  "  that  the  pursuers  have  not  averred  facts  relevant  and  sufficient  to  support  the 
conclusions  of  the  libel.''  He  therefore  ^*  sustains  the  2d  and  3d  pleas  for  the  defenders,  and 
assoilzies  the  defenders  from  the  conclusions  of  the  action/  He  assoilzies  these  defenders  from 
these  conclusions  only  on  the  ground  which  he  has  stated — that  for  want  of  proper  allegatioos 
and  averments  ''the  action  was  irrelevantly  and  insufficiently  laid."  This  interlocutor,  as 
framed  by  the  Lord  Ordinary,  when  properly  examined,  shews  that  there  was  no  final  deter- 
mination on  the  merits  of. the  cause. 

But  being  brought  by  appeal  before  the  First  Division  of  the  Court  of  Session,  it  was  varied 
in  a  manner  which  seems  to  me  to  remove  all  doubt  upon  the  subject.  Instead  of  assoilzieiiif 
"  the  defenders  from  the  conclusions  of  the  action/*  (these  are  the  words  used  by  the  First 
Division  of  the  Court  of  Session,) ''  the  Lords  assoilzie  the  defenders  from  the  action  as  laid,' 
the  2d  plea  being  that  the  action  was  irrelevantly  and  insufficiently  laid. 

There  is  no  express  declaration  on  the  face  of  the  interlocutor,  that  this  judgment  was  withoit 
prejudice  to  another  action  being  brought,  which  might  contain  proper  averments  and  allegatioos; 
but  such  seems  to  be  the  necessary  intention  of  the  Court. 

The  counsel  for  Russell  and  Son  contended,  that,  by  the  Judicature  Act,  the  Court  was  bound 
to  decide  finally  on  the  merits  of  the  cause.  But  it  is  unnecessary  further  to  consider  this 
question ;  for  if  the  judgment  of  the  Court  should  be  considered  defective  or  irregular^  never- 
theless, as  it  has  abstained  from  finally  deciding  on  the  merits  of  the  cause,  it  cannot  be  deemed 
a  bar  to  another  action.  The  authority  of  Vinnius,  therefore,  and  the  cases  cited  aboitt 
"  competent  and  omitted,"  have  no  application. 

In  the  second  action  of  reduction,  I  think  that  the  action  is  properly  laid  ;  for  the  summons 
and  condescendence  contain  apt  averments  and  allegations,  and  disclose  facts  which,  if  tne, 
prove  that  the  defenders  not  only  failed  to  communicate  important  information  which  was 
exclusively  in  their  possession,  but  resorted  to  artifice,  dissimulation,  and  fraud,  to  deceive  the 
pursuers,  and  to  prevent  them  from  coming  to  the  knowledge  of  the  existence  of  the  vein  of 
valuable  gas  coal.  The  consequence  is,  that  issues  are  properly  directed ;  a  jury  will  say  whether 
the  pursuers*  averments  and  allegations  of  fraud  are  true,  and  complete  justice  will  be  done 
between  the  parties.  But  to  hold  that  the  judgment  in  the  first  action,  which  decided  matter  of 
form  only,  is  a  bar  to  the  second  action,  which  is  properly  laid,  would  in  my  opinion,  be  a  denial 
of  justice.  The  result  is,  that,  according  to  the  arrangement  made,  the  first  appeal  beinf 
withdrawn,  the  second  appeal  will  be  dismissed. 

Lord  Brougham. — My  Lords,  I  entirely  agree  with  my  noble  and  learned  friend.  Whatever 
doubt  1  might  have  respecting  the  interlocutor  of  the  Court  below  in  the  first  action — as  to 
whether  or  not  1  may  be  of  opinion  that  fraud  and  misrepresentation  were  sufficiendy  laid — it  is 
perfectly  unnecessary  to  go  into  that,  because  I  have  no  doubt  whatever  that  that  interlocutor 
was  only  an  absolvitor  of  the  defenders  from  the  conclusions  of  the  libel  as  laid ;  and  this  I 
should  be  disposed  to  think,  even  if  the  First  Division  had  not  amended  the  interlocutor  of  the 
Lord  Ordinary  by  adding  the  words  *'  as  laid  ;''  for  1  consider  that  the  Lord  Ordinary,  when  he 
pronounced  his  interlocutor,  could  only  mean  to  absolve  the  defenders  from  the  conclusions  of 
the  libel  as  laid ;  and  that,  therefore,  there  could  be  no  doubt  whatever  that  this  is  not  resjudicaiA. 
Even  if  the  Court  had  not  added  die  words  ''  as  laid,'*  I  should  have  held  it  to  be  so ;  but  they 
having  added  these  words,  I  agree  with  my  noble  and  learned  friend  that  it  leaves  no  doubt  what 
the  object  of  the  Court  was,  namely,  to  leave  it  perfectly  clear  and  undeniable  that  the  pursuers 
had  the  power  of  bringing  a  fresh  action. 

Lord  Cranworth. — My  Lords,  I  have  very  little  to  add  to  what  has  been  already  stated  by 
my  noble  and  learned  friends  who  have  preceded  me.  There  is  no  doubt  that,  loolung  at  the 
language  of  the  interlocutor,  all  that  is  in  terms  decided  is  as  my  noble  and  learned  friend  has 
pointed  out.  There  is  no  doubt  that  in  terms  all  the  interlocutor  decides  is  in  favour  of  the  3d 
and  3d  pleas.  I  cannot  conceal  from  your  Lordships  that  I  have  entertained,  and,  but  for  the 
unanimous  opinion  of  the  rest  of  your  Lordships  who  have  heard  the  case,  I  confess  that  1 
should  still  entertain  some  doubt,  whether,  as  the  interlocutor  is  now  framed,  the  true  meaning 
of  it  is  not,  that,  upon  the  ground  of  fraud,  the  Court  adjudged  in  favour  of  the  defenders.  Bat, 
however,  that  does  not  appear  to  be  the  view  taken  by  three  out  of  the  four  Judges  in  the  Court 
below ;  and  I  find  that  all  your  Lordships  except  myself  take  the  same  view  as  the  great  majority 
of  the  Judges  in  the  Court  below  took.  Therefore,  all  1  can  say  is,  that  I  agree  in  the  views 
of  my  noble  and  learned  friends  who  have  already  addressed  your  Lordships,  though  not 
certainly  with  entire  satisfaction  as  to  the  correctness  of  the  conclusion  at  which  1  have  arrived. 

Lord  Chelmsford. — My  Lords,  agreeing  as  I  do  in  the  opinion  expressed  by  my  noble  and 
learned  friends,  I  have  very  little  to  add  to  what  has  been  already  said.  I  think  that  the  quesdoo 
has  been  properly  reduced  to  a  consideration  of  the  interlocutor  of  the  Court  of  Session  in  the 
second  action  of  reduction.  If  the  Court  of  Session  were  right  in  holding  that  the  subject  of 
that  action  was  not  res  judicata^  then  it  will  be  unnecessary,  as  regards  the  interlocutor  in  the 
first  action  of  reduction,  to  consider  anything  but  its  nature  and  effect,  without  at  all  discussing 
its  propriety.    The  Lord  Ordinary,  in  the  first  action,  decided  upon  the  second  and  third  pleas 
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in  law  of  the  defenders,  and  assoilzied  them  from  the  conclusions  of  the  action.  Those  con- 
clusions were,  that  the  missive  of  the  agreement,  in  so  far  as  it  included  the  mineral  substance 
in  question,  should  be  reduced  and  declared  to  be  null  and  void.  The  Court  of  Session  adhered 
to  the  interlocutor  of  the  Lord  Ordinary ;  but,  with  this  variation,  that  instead  of  assoilzieing  the 
defenders  from  the  conclusions  of  the  action,  tbey  assoilzied  from  the  conclusions  of  the  action 
,  ''as  laid."  Now,  although  assoilzieing  the  defenders  from  the  conclusions  of  the  action  was  in 
effect  assoilzieing  them  from  the  action  as  laid,  as  my  noble  and  learned  friend.  Lord  Brougham, 
has  observed,  yet  the  Court  of  Session  appear  to  have  thought  that  the  variation  which  they 
introduced  into  the  interlocutor  would  more  accurately  describe  a  judgment  given  upon  the 
second  and  third  pleas,  which  went  to  the  sufficiency  of  the  statement  of  the  cause  of  action.     . 

The  second  summons  and  condescendence  state  a  case  which,  if  proved,  will  entitle  the 
pursuers  to  a  reduction  of  the  missive  of  agreement.  To  this  the  defenders  plead  res  judicata 
m  respect  of  the  judgment  in  the  previous  action  of  reduction.  The  Lord  Ordinary  repelled  the 
plea  of  res  judicata^  and  the  Court  of  Session  adhered  so  far  to  his  interlocutor.  The  appeal 
complains  of  these  interlocutors,  on  the  ground  that  the  subject  of  the  second  action  was  res 
judicata.  This,  of  course,  sends  us  to  the  judgment  in  the  first  action.  We  have  nothing  to  do 
upon  this  appeal  with  the  question,  whether  the  Court  of  Session  was  right  or  wrong  in  deciding 
that  the  summons  and  condescendence  in  the  first  action  were  irrelevant ;  nor  is  it  necessary  to 
consider  whether  they  did  not  contain  allegations,  which  might  be  equivalent  to  those  in  the 
second  action,  and  which  might  have  admitted  the  pursuers  to  proof  of  a  case  to  the  same  extent 
as  upon  the  second  action.  The  only  point  necessary  to  be  decided  is,  whether  the  judgment  in 
the  first  action  enabled  the  defenders  to  plead  it  as  res  judicata  to  the  second  action.  It  is 
unnecessary  for  this  purpose  to  look  further  than  the  record,  which  upon  the  face  of  it  expressly 
confines  the  judgment  to  a  determination  upon  the  sufficiency  of  the  action  as  laid.  It  might 
perhaps  have  been  competent  for  the  Court  of  Session  to  have  dealt  differently  with  the  first 
action,  but  your  Lordships  are  not  called  upon  to  say  what  they  might  have  done,  but  what  was 
de  facto  the  judgment  of  the  Court  in  that  action;  and  as  there  can  be  no  doubt  that  all  which 
they  intended  to  decide,  and  which,  in  fact,  they  did  decide,  was,  that  the  action  was  irrelevant  and 
insufficiently  laid,  they  cannot  be  said  to  have  decided  anything  as  to  the  merits  of  a  case 
sufficiently  laid  as  it  is  in  the  second  action ;  and,  therefore,  the  interlocutor  deciding  that  the 
plea  of  res  judicata  ought  to  be  repelled  was  right,  and  ought  to  be  affirmed. 

Lord  Chancellor. — The  question  that  I  have  to  put  to  your  Lordships  is,  that,  in  the  case 
of  Russell  V.  Gillespie^  the  interlocutor  appealed  from  be  affirmed,  and  the  appeal  dismissed. 

Aitomey-General. — Will  your  Lordships  allow  me  to  suggest,  that  the  better  course  would  be 
to  dismiss  both  appeals  ? 

Lord  Cranworth. — I  would  suggest  that,  as  there  is  an  appeal  and  a  decision  on  each  side, 
the  better  way  would  be  to  dismiss  both  appeals. 

Lord  Chancellor. — We  may  consider  that  this  appeal  is  dismissed  with  costs,  on  the  terms 
that  they  withdraw  the  other  appeal 

Attorney-General. — I  should  submit  that  the  best  course  will  be  to  dismiss  both  without  costs. 

Mr.  Anderson, — ^There  are  three  appeals  before  your  Lordships.  The  second  appeal  is  a 
cross  appeal.  If  both  first  and  second  are  dismissed  without  costs,  that  will  be  a  balance  of  one 
against  the  other.  Then  the  last  appeal,  the  appeal  on  which  your  Lordships  have  now  given 
judgment,  will  be  dismissed  with  costs,  because  we  have  had  to  meet  two  appeals. 

Attorney-General. — That  is  not  an  original  appeal.  It  is  merely  a  cross  appeal,  which  never 
creates  any  expense. 

Mr.  Anderson,^!  beg  your  pardon;  it  does  indeed.  There  were  separate  cases  put  in,  and 
we  have  been  heard  upon  the  whole  matter. 

Attorney-General.  —There  was  merely  a  petition  presented. 

Mr.  Anderson. — No,  we  had  separate  cases  put  in. 

Attorney-General. — ^We  should  not  have  presented  our  appeal,  if  they  had  told  us  that  they 
meant  to  abandon  the  other. 

Lord  Chancellor. — I  have  to  put  the  question  to  your  Lordships,  that  the  appeal  in 
Gillespie  v.  Russell  may  be  withdrawn  without  costs,  and  that  the  appeal  in  Russell  v.  Gillespie 
be  dismissed  without  costs. 

Mr.  Anderson. — And  the  third  appeal  in  Russell  v.  Gillespie  will  be  dismissed  with  costs. 

Attorney-General. — No;  that  is  the  appeal  which  your  Lordships  have  just  dismissed. 

Sir  John  Lefevre. — Is  it  imderstood  that  the  appeal  in  Gillespie  v.  Russell  will  be  withdrawn 
at  the  same  time  ? 

Attorney-General, — Yes,  and  that  withdraws  the  other  appeal  without  any  costs.  No  one  gets 
any  costs. 

The  first  and  second  appeals  withdrawn  by  consent;  the  third  appeal  dismissed,  and  the 

interlocutors  affirmed. 
For  Mrs.  Gillespie  and  Husband^  D.M.^and  H.  Black,  W.S.  Agents,— -For  Janus  Russell  and 
Son,  James  Burn,  W.S.  Agent, 
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JULY  28,  1859. 

The  Edinburgh  and  Glasgow  Railway  Company,  Appellants^  v.  The 
Magistrates  of  the  Royal  Burgh  of  Linlithgow,  Respondents. 

Royal  Burgh— Crown  Charter — Railway  Statute  i  and  2  Vict.  cap.  58 — Construction — Railway- 
Ancient  Tolls  and  Customs — Implied  Repeal. 

Held  (reversing  judgment),  That^  having  regard  to  the  act  of  parliament  incorporating  ik 
Edinburgh  and  Glasgow  Railway  Company^  the  Royal  Burgti  of  UnlUhgotUj  tvhich  claintd 
right  to  levy  certain  dues  on  all  goods  passing  through  the  royalty ^  also  across  a  stream  wiiid^ 
certain  limits  of  1 2  milesy  was  not  entitled  to  levy  dues  on  goods  carried  in  through  trains  ^ 
the  Railway  Company  along  their  line,  though  the  line  fell  within  the  burgh  limits. 

Quaere — Whether  a  transit  toll  on  cattle  and  goods  passing  through  the  burgh  is  a  petty  cust&wi^ 
or  is  a  reasonable  compensation  for  expected  benefit  in  using  the  landf  Per  LORDS  BROUGHAM 
and  Cranworth  the  former :  Per  Lord  Cani  pbell  LC  tite  latter. 

But  whether  legal  or  illegal^  the  custom  or  toll,  and  also  the  bridge  toll  here  ivere  im^ieitf 
abolished  by  the  special  railway  act  which  encu:ted  that  "  all  persons  shall  ha^efree  liberty  u 
pass  on  the  said  railway ^^  &*c.  The  statutes  did  not  reserve  the  rights,  nor  proidde  anj 
machinery  for  enforcing  pay  men  /.  * 

In  this  action  the  town  of  Linlithgow  claimed  from  the  Edinburgh  and  Glasgow  R.  Ox, 
firstly,  tolls  on  cattle,  goods,  &c.,  passing  by  the  railway  through  the  burgh  as  leviable  by  them 
under  the  denomination  of  town  customs  or  small  customs:  Secondly,  bridge  customs  or  dadcs 
on  goods,  carriages,  cattle,  or  commodities  carried  across  the  river  Avon  over  a  bridge  or  withia 
certain  bounds  described. 

In  1838  the  special  act,  i  and  2  Vict,  c  58,  was  passed  to  authorize  the  making  of  the  railway. 
The  railway  passed  through  the  town,  and  the  company  paid  the  full  value  for  all  land  taken  bf 
them  for  the  purposes  of  the  railway. 

The  Court  of  Session  held  that  these  tolls  or  duties  were  exigible  from  the  company. 

The  Railway  Company  appealed,  maintaining  (in  their  printed  case)  that  the  judgment  of  the 
Court  of  Session  should  be  reversed  for  the  following  reasons  r^— "  i.  With  reference  to  the  town 
customs,  the  respondents  are  not  possessed  of  any  charter,  or  legal  grant,  giving  them  a  right  to 
exact  tolls  on  goods  simply  passing  through  the  burgh.  2.  Any  use  to  levy  such  tolls  could  not 
confer  a  legal  right,  the  exaction  being  illegal,  and,  besides,  not  being  warranted  by  any  ante* 
cedent  title,  inasmuch  as  the  charter  gives  no  right  to  such  tolls,  but  to  ordinary  burgh  customs 
merely.  3.  Where  possession  is  made  the  foundation  of  the  right,  the  possession  cannot  be  heid 
to  extend  the  right  to  tolls  of  a  character  essentially  different  from  any  previously  levied,  sudi 
as  are  the  tolls  now  claimed  on  articles  carried  by  the  railway.  4.  The  railway,  in  its  own  nature 
and  character,  is  a  mode  of  passage  or  conveyance,  to  which  the  alleged  right  cannot  ap^y,  not 
being  one  of  the  streets  or  ways  of  the  burgh,  nor  any  expense  of  maintaining  or  repairing  it 
falling  on  the  town.  5.  According  to  the  terms  of  the  Railway  Act,  justly  and  legally  construed, 
the  appellants  have  power  to  maintain  and  use  the  railway  free  from  the  burden  of  any  such 
exaction  as  a  condition  of  their  doing  so.  6.  The  judgment  on  this  branch  of  the  case  (Town 
Customs)  is  in  any  view  premature,  inasmuch  as  it  pronounces  upon  a  right  founded  upon  usage, 
and  declares  that  right  to  affect  goods  carried  by  the  railway,  before  the  nature  and  extent  of 
that  usage  has  been  ascertained  by  proof,  although  the  nature  and  application  of  the  right  may 
materially  depend  on  the  result  of  such  evidence.  7.  With  reference  to  the  bridge  customs,  t^ 
act  of  parliament,  which  confers  the  right,  does  not  authorize  the  respondents  to  levy  customs 
indiscriminately  at  all  points  of  the  river  betwixt  the  West  Bridge  ana  the  mouth  of  the  Avon, 
but  only  at  those  places  where  there  has  existed  a  use  and  wont  of  levying.  8.  At  all  events,  the 
charter  could  not  be  interpreted  into  a  grant  of  customs  to  be  levied  at  any  point  of  the  river 
indiscriminately,  without  proof  of  a  usage  to  this  effect  being  brought  on  the  part  of  the 
respondents.    9.  The  judgment  is  erroneous,  in  throwing  the  onus  of  proving  immunity  on  the 

1  See  previous  reports  17  Sc.  Jur.  554;  31  Sc.  Jiu-.  680;  i  Macq.  Ap.  i.  S.  C.  3  Macq.  Ap. 
691 :  31  Sc.  Jur.  68a 
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.ppeUants,  before  the  respondents  have  duly  and  legally  established  the  general  right.  lo.  View- 
ti%  the  claim  as  only  a  right  to  exact  customs  according  to  use  and  wont,  there  can  be  no  levy 
aade  upon  goods  transported  by  the  viaduct^  inasmuch  as  no  customs  have  ever  been  levied  at 
he  point  where  the  viaduct  crosses  the  river,  ii.  The  viaduct  is  in  itself  of  such  a  nature  and 
!haracter,  that  a  tax  or  custom  on  goods  transported  by  it  cannot  be  held  to  come  within  the 
mrview  and  enactment  of  the  statute  founded  on.  12.  Under  the  provisions  of  the  Railway  Act, 
^ven  though  the  town  should  establish  a  right  to  take  custom  at  this  particular  point,  they  could 
>nly  do  so  to  the  effect  of  obtaining  indemnification  for  the  amount  of  such  custom  as,  but  for 
he  existence  of  the  railway,  they  might  have  drawn ;  but  not  to  the  effect  of  levying  a  tax  on 
lU  the  articles  actually  transported  by  the  railway,  which  would  be  to  give  them  not  indemnity, 
>ut  g^in.** — Gunning  on  Tolls,  p.  1  ;  The  Town  of  Linlithgow  v.  The  F Ushers  of  Edinburgh^ 
VI.  10,886;  Erskine,  b.  i,  tit.  4,  §  23 ;  b.  4,  t.>i9,  §  6;  Truman  v.  Walgham^  2  Wils.  296  ;  The 
Magistrates  and  Town  Council  of  Lauder  v.  Brown,  M.  1987 :  5  Br.  Supp.  819;  Raith 
r.  Magistrates  of  Aberdeen,  Nov.  21,  1804;  Diet,  voce  Jurisdiction,  No.  13;  Magistrates 
tfDunbary,  Kelly y  8  S.  128;  Magistrates  of  Linlithgow  v.  Mitchell,  2  Murr.  374;  i  S.  476; 
I  he  Magistrates  of  Campbelton  v.  GcUbreath,  7  D.  482;  Anderson  v.  The  Magistrates  of 
Linlithgow,  4  S.  767. 

The  Magistrates  (in  their  printed  case)  supported  the  judgment  on  the  following  grounds: — 
^'  I.  In  regard  to  the  burgh  custom,  the  charters  and  acts  of  parliament,  followed  by  immemorial 
usage,  entitle  the  respondents  to  exact  the  dues  claimed.  2.  As  to  the  bridge  customs,  the  act 
of  parliament  1685,  followed  by  immemorial  possession  of  levying  at  certain  points  within  the 
limits  of  the  grant,  entitle  the  respondents  to  levy  dues  on  goods  passing  the  Avon  by  the 
appellants'  viaduct,  unless  the  appellants  had  averred  and  offered  to  prove  immunity  by  a 
prescriptive  usage  of  passing  at  that  place  without  payment.  3.  Nothing,  either  in  the  situation 
of  the  appellants — as  to  the  mode  of  carrying — or  anything  contained  in  their  act  of  parliament, 
can  be  construed  to  take  away  or  abridge  the  rights  of  the  respondents  under  the  charter  and 
acts  of  parliament  founded  on." — Ducange,  vol.  vi.  p.  1026;  Magistrates  of  Wigtown  v. 
APClymont,  15th  January  1834,  F.C.  ;  12  S.  289;  Magistrates  of  Edinburgh  v.  Scott,  14  S.  922; 
Magistrates  of  Linlithgow  v.  Mitchell  {case  of  Jinkabout) ;  i  S.  515. 

On  the  4th  August  1848  the  House  of  Lords,  after  a  hearing,  remitted  the  cause  back  to  the 
Court  of  Session  to  take  the  opinions  of  the  whole  Judges.  Thereafter,  the  Court  of  Session, 
after  discussion,  allowed  the  parties  to  amend  the  record,  which  was  of  new  closed  on  22d  July 
1849,  on  various  new  averments  of  the  parties. 

Nine  of  the  thirteen  Judges  held  that  the  claim  of  the  burgh  to  the  tolls  were  valid ;  and  that 
the  Railway  Act  had  not  abolished  the  tolls. 

The  case  was  twice  argued  at  the  bar  of  the  House  of  Lords.  In  1851  it  was  argued  before 
Lord  Chancellor  Truro  and  Lord  Brougham,  when  Bethell  Q.C.,  Hope  Q.C.,  ^n^  Penney, 
appeared  for  the  appellants;  and  Roll  Q.C,  Anderson,  and  Inglis,  for  the  respondents. 

The  case  was  re-argued  in  July  1859  by  the  Attorney-General  {Bethell),  and  Young,  for  the 
appellants;  and  by  Lord  Advocate  {Moncreij^),  Sir  F,  Kelly  Q.C,  and  Anderson  Q.C,  for  the 
respondents. 

Previous  to  the  second  argument  the  Lord  Chancellor  intimated  that  there  had  been  no 
interlocutor  pronounced  by  the  Court  of  Session  on  the  amended  record,  and  that  it  would  be 
necessary  for  the  parties  to  agree,  that  the  original  interlocutor  should  be  held  as  pronounced  on 
the  amended  record^  in  order  to  give  the  House  jurisdiction.  The  parties  therefore  agreed 
accordingly. 

The  Attorney -General  (Bethell),  and  Young,  for  the  appellants. — The  respondents  reason  in  a 
circle.  They  say  that  the  course  of  usage  attributes  to  the  charter  a  non-natural  sense,  and  then 
they  take  that  sense  to  support  the  usage.  But  usage  is  of  no  avail  unless  where  the  words  of 
the  charter  are  flexible  and  ambiguous.  Moreover,  a  royal  charter  is  not  a  legal  title  to  such  a 
toll  as  is  here  claimed,  and  no  length  of  usage  could  support  it. — B.  of  Linlithgow  v.  Fleshers  of 
Edinburgh,  M.  10,886;  Lauder  Case,  M.  1987  ;  5  Br.  Sup.  819;  Olyphant  v.  Town  of  Ayr,  M. 
1971 ;  Mag,  of  Wigtown  v.  M^Climont,  12  S.  289;  Truman  v.  Walgham,  2  Wils.  v^\  Brett  v. 
Beales,  10  B.  &  C.  508;  Smith  v.  Shepherd,  Moore,  574;  Cro.  Eliz.  710.  And  the  only  legal 
usage  which  can  be  brought  in  aid  of  such  a  grant  is  that  under  which  some  consideration  was 
received  by  the  lieges  for  the  use  of  the  roads  on  which  the  toll  is  levied. — Newmarket  Railway 
Co,  V.  Foster,  2  Com.  L.  Rep.  16 17. 

Even  if  the  burgh  had  been  once  entitled  to  levy  these  tolls,  the  Railway  Act  quite  ignores  the 
right,  and  treats  the  company  as  entitled  to  pass  toll  free,  §§  177,  236,  237.  There  is  no  express 
reservation  of  this  right,  but  only  of  the  right  to  bridge  dues,  and  the  rule  expressio  unius  est 
exclusio  alterius  applies.  Besides,  there  is  no  machinery  provided  by  the  act  for  levying  these 
dues  on  the  railway ;  there  is  no  mode  of  stopping  the  railway  train,  or  even  getting  access  to 
the  carriages  for  such  a  purpose. 

As  to  the  bridge  dues,  the  act  of  parliament  did  not  contemplate  that  these  should  be  levied  in 
specie,  but  merely  that  compensation  should  be  made  for  the  injury  caused  by  the  railway  to  the 
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revenue  of  the  town,  which  is  a  matter  for  a  jury  to  decide.  But  the  yinkabaut  case^  i  S.  51S 
shews  that  the  dues  could  only  be  levied  at  the  accustomed  place,  viz.,  at  the  bridge ;  and  as  cIk 
railway  does  not  pass  over  the  bridge,  there  is  no  use  and  wont  which  attaches  to  goods  passie; 
elsewhere. 

Lord  Advocate  (Moncreiflf),  Sir  F,  Kelly  Q.C.,  and  Anderson  Q.C.,  for  the  respondents:— 
The  charter  was  legal  and  competent  according  to  the  ancient  law  of  Scotland.  The  voii 
'^tolonea,'*  which  is  identical  in  meaning  with  farvce  custuma,  means  tolls  generally,  witibae 
respect  to  any  repair  of  a  street  or  road  or  other  consideration,  and  the  kings  of  Scodand  used 
to  grant  to  royal  burghs  the  right  to  tolls  and  petty  customs — Craig,  De  Feudi%  i,  16^  if 
I  Scots  Acts  (fol.  ed.),  303,  56;  i  Chalmers'  Caled.  747.  Such  a  grant  followed  bf  posse^kn  is 
good.  The  grant  is  flexible,  and  extends  to  new  articles  of  food  which  come  to  be  importei 
such  as  potatoes — Skene's  case^  M.  7401 ;  Boyle^  4  Br.  Sup.  772;  Hill  v.  Mag.  of  JE^nburgk^X 
S.  449 ;  Martin  v.  Mag,  of  Aberdeen^  M.  Apx.  Burgh  Royal,  No.  8.  Thus  it  is  not  necessaij 
that  the  subject  matter  of  the  toll  should  be  specified  in  the  grant ;  and,  therefore,  goods  canies 
by  railway  will  be  sufficiently  comprised  in  a  toll  on  goods  carried  through  the  burgh.  The 
doctrine  of  a  consideration  being  necessary  to  the  validity  of  such  grants  is  quite  unknown  s 
the  law  of  Scotland.  The  clauses  of  the  act  of  parliament  do  not  take  away  the  right  to  t^ 
toll,  but  merely  transfer  the  right  to  those  who  use  the  land — Rowe  v.  Shilson,  4  B.  &  Ad.  72c. 
Sect.  177  applies  only  between  passengers  and  the  railway,  and  does  not  affect  other  parties. 

As  to  the  bridge  dues,  these  are  expressly  saved  by  the  act  of  parliament,  and  the  only  kiii 
of  compensation  is  to  pay  the  toll  at  the  new  point,  as  it  had  formerly  been  paid  at  the  brid^e- 
Ferguson  v.  Mag.  of  Glasgow^  M.  1999. 

Sir  R.  Bethell  replied. — There  is  no  instance  of  a  toll  like  this  having  ever  been  claimed  <r 
recognized  in  Scotland.  The  parvce  custuma  were  merely  small  dues  levied  on  goods  at  & 
market  place  as  part  of  the  ordinary  traffic,  and  were  collected  at  the  tolbooth,  and  had  a 
definite  meaning ;  but  could  not  extend  to  extraordinary  circumstances  hke  the  present. 

Cur.  adv.  tmlL 

Lord  Chancellor  Campbell. — My  Lords,  in  rising  to  advise  your  Lordships  as  to  tk 
judgment  which  I  think  you  ought  to  pronounce  in  this  very  important  and  long  protracted  cassc^ 
I  cannot  refrain  from  expressing  the  admiration  and  the  pride  with  which  I  have  perused  tbe 
opinions  given  upon  the  remit  by  this  House  to  the  Court  of  Session,  with  directions  that  "k 
should  be  heard  in  presence  before  the  whole  Judges  of  Court,  including  the  Lords  Ordinary.'* 
Of  the  thirteen  Judges  who  heard  the  cause  re-argued,  only  two  survive;  but  the  opxnioos 
delivered  by  all  of  them  are  on  record,  and  will  be  a  lasting  monument  of  their  learning  and 
ability,  and  of  their  devoted  desire  to  do  their  duty. 

On  the  great  question  so  keenly  agitated,  whether,  irrespective  of  the  Railway  Acts,  tbe 
respondents  had  or  have  a  right  to  a  transit  toll  on  cattle  and  goods  passing  through  the  boigfa 
or  liberties  of  Linlithgow,  I  shall  not  find  it  necessary  to  say  whether  I  agree  with  the  majonty 
or  the  minority  of  the  Scotch  Judges.  At  the  same  time  I  must  observe,  that  it  ought  not  to  be 
considered  that  this  is  settled  in  the  affirmative,  although  your  Lordships  should  not  reverse  that 
part  of  the  interlocutors  appealed  against.  The  question  is  certainly  to  be  decided  purely  bf 
the  municipal  law  of  Scotland,  and  I  shall  studiously  abstain  from  any  allusion  to  the  law  air 
England,  even  by  way  of  illustration. 

It  has  been  argued  on  behalf  of  the  respondents,  that  this  transit  toll  is  a  petty  custom ;  that 
the  kings  of  Scotland,  by  their  prerogative  royal,  had  immemorially  a  power  to  tax  the  li^es 
without  the  authority  of  parliament,  and  might,  merely  for  their  own  benefit,  impose  such  a 
transit  duty  within  the  limits  of  any  royal  burgh,  they  being  entitled  to  make  these  limits 
conterminous  with  a  county ;  that  this  and  all  other  petty  customs  were  originally  imposed  with 
a  view  to  the  royal  revenue,  and  were  collected  by  a  royal  custumarius;  and  that  they  were 
afterwards  granted  by  the  Crown  to  royal  burghs,  as  they  might  have  been  granted  to  a  religiaos 
house  or  to  a  court  favourite,  wholly  unconnected  with  the  locality. 

Now,  my  Lords,  there  is  no  doubt  that  the  great  customs  upon  merchandise  and  ship}»ngdid 
originally  form  part  of  the  royal  revenues  in  Scotland  as  in  other  European  kingdoms.  Thus  in 
an  extract  from  the  assize  of  King  David,  relied  on  by  Lord  Medwyn,  it  is  written,  *'  Mercbandes 
alsua  outher  be  land  or  be  se  cummand,  sail  geyff  the  kyng  be  his  ministeris  his  richtis  fuUely  as 
it  was  stablyet  in  his  faderis  dayis.**  But  there  is  some  reason  to  think  that  petty  customs 
generally  took  their  origin  from  a  royal  grant  to  a  newly  created  burgh,  in  consideratian  of 
benefit  to  be  expected  by  the  inhabitants  of  the  burgh.  For  expected  benefit,  a  power  to  impose 
reasonable  tolls  existed  in  most  of  the  European  monarchies.  Down  to  our  own  times,  the 
Queen  of  England  has  been  accustomed  to  make  a  grant  of  reasonable  tolls  to  defray  the 
expense  of  erecting  a  lighthouse  on  a  dangerous  coast,  and  of  keeping  a  light  burning  upon  it 
for  the  safety  of  navigation.  I  cannot  help  doubting  whether  a  transit  toll  properly  belongs  to 
the  category  of  petty  customs.  I  cannot  help  doubting  whether  it  ever  was  imposed  in  Scotland 
purely  as  a  tax  to  increase  the  national  revenue,  or  otherwise  than  as  a  grant  of  a  reasonabte 
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lompensation  for  expected  benefit,  as  in  crossing  a  bridge  or  using  the  paved  streets  of  a 
own. 

The  unlimited  taxing  power  of  the  kings  in  Scotland  is  rather  novel.  In  a  passage  quoted 
rom  Chalmers'  Caledonia,  that  learned  and  paradoxical  writer  says,  ''The  commercial  laws  of 
"^orth  Britain  consisted  of  a  system  of  slavish  and  barren  monopoly,  which  entailed  on  Scotland 
luring  five  centuries  poverty  and  wretchedness."  But  Lord  Braxfield,  a  much  higher  authority, 
n  the  Wigtown  case,  stated  the  law  of  Scotland  to  be,  "That  the  Crown  has  no  power  to 
mpose  taxations  either  in  favour  of  the  Crown  itself  or  in  favour  of  third  parties,  whether 
ndividuals  or  communities.**  I  am  likewise  made  to  hesitate  by  the  decisions  of  the  Court  of 
>ession  in  the  Fleshers  of  Edinlmrgh  against  this  very  town  of  Linlithgow,  in  which  the  legality 
f  this  very  transit  toll  came  in  question,  and  in  which  Lord  Durie,  a  great  Judge,  who  concurred 
Q  the  judgment,  and  had  the  reputation  of  being  a  very  accurate  reporter,  says,  "The  Court 
leld  that  the  town  of  Linlithgow  had  no  right  to  inflict  such  customs,  and  that  such  customs  and 
onsuetudes  ought  not  to  be  authorized,  seeing  all  the  king's  lieges  have  liberty  to  drive  their 
oods  through  the  king's  public  way  and  streets  without  any  taxation  of  that  nature,  except  it 
ad  been  granted  for  a  public  good  of  the  realm, — such  as  bridges,  or  such  like  common  works." 

The  Lauder  case^  which  is  supposed  to  overturn  this  decision,  may  perhaps  be  explained  by 
he  fact,  that  the  cart  carrying  the  stones  found  liable  to  toll  had  passed  through  the  paved  street 
)f  the  town ;  and  that  the  Court  there  said  that  immemorial  custom  might  explain  the  grant, 
'  with  this  provisoy  that  the  custom  was  not  contrary  to  law  and  the  good  policy  of  the 
ingdom." 

The  Ayr  case^  and  likewise  the  Wigtown  case^  may  possibly  be  shewn  to  be  irreconcilable 
rith  the  case  of  the  Fleshers  of  Edinburgh, 

My  Lords,  I  hope  I  may  have  said  enough  to  excuse  myself  for  observing  that  this  general 
[uestion  respecting  the  common  law  of  Scotland  should  still  be  considered  open  for  discussion 
IS  before  the  present  litigation  began. 

I  now  proceed  to  shew,  that  if  the  transit  toll  could  have  been  lawfully  demanded  when  the 
Statute  of  I  and  2  Vict.  cap.  58  passed,  in  my  opinion  it  was  the  intention  of  the  legislature  that 
he  appellants  should  not  be  liable  to  any  such  toll  for  carrying  goods  by  their  railway  from 
Edinburgh  to  Glasgow  through  the  liberties  of  Linlithgow.  For  this  purpose  I  do  not  think  that 
iny  reliance  can  be  placed  on  the  81  st  section  of  the  act  referred  to  by  the  Attorney- General,  for 
his  applies  only  to  the  rights  of  persons  who  have  sold  land  or  other  property  to  the  company; 
tnd  although  the  land  purchased  by  the  company  is  held  of  the  burgh  by  burgage  tenure,  I  do 
tot  think  the  corporation  of  the  burgh  can  be  considered  as  having  conveyed  it  to  the  company 
,s  vendors.  But  when  we  consider  what  the  nature  of  this  new  transit  by  railway  is,  I  do  not 
hink  that  there  could  be  any  intention  that  it  should  be  liable  to  a  toll  The  railway  does  not 
raverse  any  street  of  Linlithgow  repaired  by  the  Magistrates,  and  it  is  constructed  entirely  and 
acclusively  on  land  which  is  the  private  property  of  the  company.  The  cattle  and  goods,  the 
ransit  of  which  we  are  considering,  have  not  been  bred  or  manufactured  in  Linlithgow,  they  are 
lot  to  be  bought  or  sold  or  consumed  in  Linlithgow,  and  they  are  not  to  remain  within  the 
iberties  of  the  burgh  more  than  a  few  seconds  while  the  train  passes  through,  perhaps  at  the 
ate  of  fifty  miles  an  hour.  No  objection  is  made  to  the  continuance  of  the  toll  to  be  paid  by 
he  owners  of  cattle  and  goods  brought  into  the  town  to  be  sold  or  consumed  there,  nor  to  the 
oil  to  be  paid  by  the  owners  of  cattle  and  goods  taken  from  the  burgh,  after  having  been  some 
ime  stationary  there,  for  the  purpose  of  commerce.  They  may  derive  benefit  from  the  paved 
treets  of  the  town,  and  the  tolls  upon  them  may  be  easily  ascertained  and  levied.  The 
"ustumarius^  sitting  in  his  toll  booth,  can  collect  such  tolls  with  ease ;  and  there  is  the  same 
eason  why  such  tolls  should  be  demandable  as  if,  instead  of  coming  by  railway,  the  cattle 
ralked  into  the  town  in  a  drove,  or  the  goods  were  brought  in  carts  or  on  pack-horses.  But  how 
s  the  custumarius  to  stop  an  express  train  between  Edinburgh  and  Glasgow  when  it  passes 
Jnlithgow  like  a  flash  of  lightning  ?  He  would  have  some  difficulty  in  resorting  to  a  distress, 
he  usiud  remedy  for  the  non-payment  of  a  toll ;  and  it  could  hardly  be  expected  that  the  railway 
ompany  should  keep  an  account  of  all  the  goods  carried  by  the  train — including  the  carpet 
tags  and  umbrellas  of  the  passengers — ^with  a  view  to  the  transit  toll  demandable  on  all  goods 
arried  through  the  liberties  of  Linlithgow  and  every  other  burgh  town  between  the  eastern  and 
restem  metropolis  of  Scotland,  considering  that  the  Magistrates  of  Linlithgow  have  done 
lothing  whatsoever  to  further  the  transit  of  the  goods,  and  that  the  company  have  conducted  the 
rain  on  their  own  soil,  and  that  but  for  the  railway  the  goods  in  all  probability  never  would  have 
ipproached  Linlithgow.  I  do  not  think  that  the  Magistrates  could  complain  of  being  robbed  if 
hey  were  precluded  from  making  any  such  demand,  being  still  left  in  the  full  enjoyment  of  the 
oils  on  all  cattle  and  goods  brought  into  or  taken  from  their  town.  This  is  not  an  action  for 
evading  the  toll  or  doing  anything  unlawful,  but  for  toll  actually  earned  and  due  as  such. 

Under  these  circumstances,  1  am  of  opinion  that  §  177  of  this  special  act  clearly  indicates  that 
10  transit  toll  shall  be  demandable,  it  being  enactecl : — "That  all  persons  shall  have  free  liberty 
o  pass  along  and  upon,  and  to  use  and  employ,  the  said  railway,  with  carriages  and  engines 
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properly  constructed,  as  by  this  act  directed,  upon  payment  only  of  such  rates  and  tolls  as  sbd 
be  demanded  by  the  said  company,  not  exceeding  the  respective  rates  or  tolls  by  this  u 
authorized,  and  subject  to  the  provisions  of  this  act,  and  to  the  rules  and  regulations  which  sU 
from  time  to  time  bie  made  by  the  said  company,  or  by  the  said  directors,  by  virtue  of  the  powtn. 
to  them  respectively  by  this  act  granted."  j 

Further,  by  the  Railway  Clauses  Act  8  and  9  Vict.  c.  33,  §  85,  it  is  universally  enacted,  **  Thai 
upon  payment  of  the  tolls  from  time  to  time  demandable,  all  companies  and  persons  shall  ht 
entitled  to  use  the  railway  with  engines  and  carriages  properly  constructed."  When  rail  vats 
first  began,  the  contemplation  was,  that  carriers  and  private  persons  might  run  carriages  1^ 
them,  merely  paying  a  toll  to  the  railway  company  for  the  use  of  the  railway.  If  an  indivis^ 
had  engaged  in  an  adventure  to  carry  goods  and  passengers  with  great  celerity  from  Edinbni: 
to  Glasgow,  without  stopping  at  an  intermediate  station,  was  it  the  intention  of  the  legislats 
that  he  should  be  liable  to  an  action  for  a  transit  toll  at  the  suit  of  the  magistrates  of  every  ba^ 
whose  limits  the  railway  should  touch?  How  would  it  be  if  the  railroad  only  crossed  a ve^ 
small  angle  of  the  liberties  of  the  burgh  on  some  moor  several  miles  distant  from  the  urban  pes 
of  the  burgh  ?  How  would  it  be  if  the  railway  never  touched  the  surface  of  the  bargfa  or  z 
liberties,  but,  for  some  distance,  went  through  a  tunnel,  the  superjacent  strata  bein^r  within  th 
liberties  of  the  burgh  ?  *  If  this  individual  so  carrying  goods  on  the  railway  of  a  railway  compisi 
would  not  be  liable  for  a  transit  toll,  1  am  quite  clear  that  the  claim  cannot  be  supported  agaiss 
the  appellants,  the  railway  company,  for  using  their  own  railway. 

The  English  case  of  Roit/e  v.  SAt/son  (4  B.  &  Ad.  726)  was  relied  upon  by  the  respondess. 
But  the  ra/io  decidendi  there  expressly  stated  by  Lord  Deiiman  and  the  other  Judges  of  tt 
Court  of  Queen's  Bench  clearly  distinguishes  it  from  the  present  There  ''  the  plaintiffs  hadt 
vested  right  to  tolls  for  the  use  of  their  lands ;  and  their  land  being  used  by  others  as  hefure,iae 
right  to  toll  for  the  use  of  it  was  intended  to  continue."  Mr.  Justice  Parke  (my  Lord  Wenstc^ 
dale)  pointedly  says,  "  This  does  not  enable  persons  to  cross  the  road  of  another  coiDfaEj 
without  paying  the  rates  before  claimable  by  them.'* 

But  the  decision  of  the  Court  of  Queen's  Bench  in  the  Newmarket  Railway  Company  v,  Fsstef^ 
2  Com.  L.  Rep.  161 7,  is  much  more  in  point ;  and  the  only  distinction  attempted  by  Sir  F.  Kefif 
between  that  case  and  the  present  was,  that  the  toll  there  must  be  considered  a  payment  & 
consideration  of  the  use  of  the  road  ;  whereas,  as  he  contends,  what  is  called  /o//  here  is  a  tax 
imposed  arbitrarily  by  the  Crown  for  the  benefit  of  the  royal  revenue. 

I  am  desirous  that  it  should  always  be  kept  in  view,  that  the  transit  toll  now  claimed  is  not  for 
passing  over  the  land  of  another,  but  for  making  use  of  land,  which  is  the  exclusive  jx^opeity  d 
the  appellants,  and  is  exclusively  in  their  possession. 

That  the  legislature  had  no  intention  that  any  transit  toll,  if  any  existed  before  the  constmctiis 
of  the  railway,  should  be  afterwards  payable  by  the  railway  company,  seems  to  me  to  be  furtfer 
clearly  shewn  by  §  237,  which  expressly  saves  to  the  town  of  Linlithgow  the  bridge  toll  daimed 
for  passing  the  river  Avon.  If  the  transit  toll  was  to  continue,  why  was  there  not  a  sin^ 
saving  to  preserve  it  ?  Eocpressio  unius  est  exdusio  alteriHs.  Indeed,  the  transit  toll  was  mod 
more  likely  to  be  questioned  if  demanded,  and  the  omission  can  only  be  reasonably  accouDted 
for  by  the  supposition  that  the  demand  being  so  unreasonable,  there  was  no  apprehension  thst 
it  could  ever  be  made. 

I  now  come  to  what  has  been  called  the  bridge  toll,  and  to  dispose  of  this  I  shall  only  hare 
briefly  to  refer  again  to  the  237th  section  of  the  act  of  parliament.  This  right,  in  the  extent  to 
which  it  is  claimed,  seems  more  strange  than  any  right  that  I  remember  to  have  se^i  judidaliF 
claimed,  viz.,  a  right  to  levy  toll  or  customs  upon  any  cattle,  carriages,  goods,  or  any  other 
thing  whatsoever  passing,  led,  driven,  or  carried  over  any  part  of  the  river  Avon  between  'v>s 
mouth  and  a  place  more  than  12  miles  higher  up.  This  toll  would  be  leviable  where  the  aivet^ 
of  the  river  and  both  banks  belong  to  the  same  proprietor,  if  in  times  of  flood  he  should  ma&e 
his  cattle  swim  over  from  one  bank  to  another,  or,  in  times  of  drought,  he  should  make  tfaem 
skip  across  on  the  shingles.  He  is,  at  aU  times,  debarred  from  the  use  of  any  ford  vithont 
paying  toll 

But  it  is  unnecessary  to  decide  upon  the  legality  of  this  toll ;  for  esto  that  it  is  legal,  this  actioe 
is  not  maintainable  in  respect  of  it.  A  viaduct  has  been  made  by  the  railway  company  across 
the  Avon  between  the  specified  termini^  but  the  construction  of  this  viaduct  is  expressly 
authorized  by  the  act  of  parliament ;  and  if  anything  shall  be  done  by  virtue  of  this  act,  whereby 
such  customs  shall  be  diminished,  or  such  thing,  when  done,  shall  have  the  effect  to  diminish  the 
same,  ''then  the  magistrates  and  town  council  shall  and  may  receive  such  indemnification  frcm 
the  said  company  as  shall  be  agreed  upon  between  them,  and,  in  case  they  cannot  agree,  as  shall 
be  settled  by  a  jury  in  the  manner  in  nhich  satisfaction  is  directed  to  be  made  by  this  act  for 
lands  taV  en  or  used  under  the  powers  thereof.*'  Then  follows  a  proviso  reserving  to  all  persons 
interested  the  validity  and  discussion,  in  the  competent  courts  of  law,  of  rights,  jurisdictions,  and 
powers  enjoyed  or  claimed,  with  all  defences  which  any  person  or  persons  can  or  may  pkad 
against  the  same. 
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This  clause  is  most  strangely  framed,  and  a  literal  meaning  cannot  be  given  to  all  its  contra- 
dictory  language.  But  taking  the  whole  together,  I  think  that  the  legislature  certainly  did  not 
intend  that  anything  so  impracticable  should  be  attempted  as  actually  to  levy  the  tolls  on  the 
train  passing  the  viaduct ;  but  that,  preserving  whatever  right  the  magistrates  before  had  to  the 
toll  claimed,  then,  by  agreement  or  by  the  verdict  of  a  jury,  they  should  receive  an  indemnifi- 
cation from  the  company  equivalent  to  the  amount  of  the  tolls  which  they  would  have  been 
entitled  to  levy.  The  tolls  were  not  to  be  levied  in  specie,  but  a  pecuniary  commutation  was  to 
be  received  for  them. 

It  i^as  argued  on  behalf  of  the  respondents,  (I  should  think  rather  jocularly,)  that  they  are 
entitled  to  levy  the  amount  of  the  tolls  on  every  train  as  it  passes  the  viaduct,  and  therefore  they 
are  not  damnified.  But  the  enactment  seems  to  me  clearly  to  indicate  that  the  tolls  should  not 
be  taken,  and  that,  having  established  their  right,  the  Magistrates  should  receive  an  indemnity  : 
for,  if  the  toUs  were  actually  to  be  levied  as  claimed,  the  Magistrates  could  not  be  damnified,  but 
must  be  lucrati  by  the  erection  of  the  viaduct 

For  these  reasons,  my  Lords,  I  am  of  opinion  that  the  interlocutors  appealed  against  should 
be  reversed,  and  that  the  defenders  should  be  assoilzied  from  the  conclusions  of  the  libel. 

AVe  all  very  deeply  regret  the  delay  that  has  taken  place  in  finally  disposing  of  this  appeal.  I 
may  truly  say  that  it  has  chiefly  arisen  from  an  anxiety  to  decide  it  properly.  Without  the  remit 
we  thought  that  we  could  not  safely  adjudicate  upon  questions  of  such  general  importance.  On 
the  second  argument,  after  we  were  favoured  with  the  opinions  of  the  Judges,  delays  arose  from 
the  illness  and  death  of  Lord  Truro,  who  had  prepared  a  judgment,  I  have  reason  to  believe,  in 
the  same  sense  as  that  which  I  have  now  delivered.  Unfortunately,  a  proposal  of  my  noble  and 
learned  friend.  Lord  Brougham,  which  1  should  have  warmly  supported  had  I  been  able  to 
attend,  that  the  opinion  of  the  English  Judges  should  be  taken  on  the  construction  of  the  acts 
of  parliament,  was  objected  to  on  the  ground  that  this  would  be  importing  English  law  into 
Scotland. 

Upon  the  whole,  I  would  recommend  that  there  should  be  no  award  of  costs,  either  incurred 
in  this  House  or  in  the  Court  below. 

Lord  Brougham. — My  Lords,  upon  this  very  important  and  long  litigated  case  I  have 
anxiously  considered  the  opinions  of  the  learned  Judges  in  the  Court  below,  and  I  have  come  to 
the  same  conclusion  with  my  noble  and  learned  friend.  When  this  case  was  last  before  your 
Lordships,  and  when  Lord  Truro  and  myself  in  some  respects  differed,  it  was  suggested  that 
there  was  an  additional  reason  for  it  being  re-heard,  namely,  that  the  Railway  Act  had  not  been 
sufficiently  considered.  There  was,  at  least,  that  reason  alleged  for  postponing  the  decision  till 
a  future  opportunity. 

My  Lords,  we  have  now  had  the  opinions  of  the  learned  Judges,  and  I  must  agree  with  my 
noble  and  learned  friend  in  expressing  my  admiration  of  the  learning  and  ability  which  those 
thirteen  opinions  manifest ;  and  it  is  a  lamentable  consideration  that,  of  those  thirteen  learned 
Judges,  only  two  now  survive. 

From  the  view  which  I  take,  in  common  with  my  noble  and  learned  friend,  it  becomes 

unnecessary  to  decide  the  first  and  general  question.     I  will  however  state,  as  he  has  done,  that 

considerable  doubt  exists  upon  that  question.     Nevertheless,  I  so  far  differ  with  my  noble  and 

learned  friend  that  the  inclination  of  my  opinion  is  with  the  great  majority  of  the  learned  Judges 

below.     I  think  nine  (for  Lord  Mackenzie  upon  that  point  agrees  with  the  others)  out  of  the 

thirteen  are  clearly  of  that  opinion.    There  is  no  doubt  that  the  case  of  the  Fleshers  of  Edinburgh^ 

(subject  to  the  observations  which  arise  upon  the  incorrectness  of  that  report,)  and  the  Lauder 

case,  (subject  also  to  a  doubt,)  followed  by  the  Ajrr  case,  (Olyphant  v.  Ayr^  and  the  Wigtown 

case,  but  particularly  the  Ayr  case,  do,  upon  the  whole,  leave  that  Question  in  a  state  in  which  it 

cannot  by  any  means  be  regarded  as  having  received  a  distinct  aecision.     Nevertheless,  as  I 

have  already  said,  the  inclination  of  my  opinion  upon  that  important  subject  is  with  the  great 

majority  of  the  learned  Judges.     I  need  not  refer  to  the  arguments  upon  which  that  is  grounded 

further  than  to  refer  to  the  opinions  of  Lord  Moncreiff  and  Lord  Medwyn,  particularly  of  Lord 

Moncreiif,  which,  upon  that  side,  appear  to  me  to  be  most  important ;  as,  upon  the  other  side, 

the  very  able  argument  of  Lord  Murray  especially,  and  the  more  elaborate  argument  of  the  Lord 

Justice  Clerk,  appear  the  most  forcible.     It  is,  however,  unnecessary  to  dispose  of  that  question 

from  the  view  which  we  take  of  the  bearing  of  the  Railway  Act.     In  that  respect  I  agree  with  my 

noble  and  learned  friend,  and  a  very  clear  opinion  to  the  same  effect  was  entertained  by  LORD 

Truro,  as  expressed  in  a  proposed  judgment  which  I  hold  in  my  hand,  and  which  I  have  read 

with  great  attention. 

Lord  Cr  an  worth. — My  Lords,  my  noble  and  learned  friend  on  the  woolsack  has  gone  so 
fully  into  this  case,  that  perhaps  it  is  unnecessary  for  me  to  add  a  single  wcxtl,  concurring  as  I  do 
with  him  in  the  result  at  which  he  arrives.  Like  him  I  give  no  decided  opinion  upon  the  great 
and  important  point,  which  applies  to  other  burghs  of  Scotland  as  well  as  to  this,  as  to  the 
legality  or  illegality  of  the  claim  set  up.  At  the  same  time,  as  my  noble  and  learned  friend  on 
the  woolsack  has  intimated  a  leaning,  I  may  say,  towards  the  opinion  of  the  minority  of  the 
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Judges  upon  this  point,  I  think  that  I  am  bound  to  make  this  observation  which  has  occurred  to 
me,  that  I  can  see  at  least  nothing  unreasonable  in  such  a  toll,  if,  under  the  grant  of  pars^ 
custumce  for  time  immemorial,  a  transit  toll  through  Ihe  burgh  has  been  levied.  It  is  sa.id  that 
that  is  a  levy  without  consideration.  Now,  although  consideration  may  not  strictly  be  necessary, 
there  is  no  doubt  that  all  these  grants  were  made  for  an  implied  consideration,  that  the  buxgfa 
should,  by  virtue  of  the  grants  that  were  made  to  them,  maintain  the  jails,  and  keep  up  the  oclxr 
benefits  which  royal  burghs  in  Scotland  were  bound  to  keep  up.  That  being  so,  I  own  that  I  do 
not  see  anything  more  unreasonable  in  levyin?  toll  upon  persons  who  are  passing  through  the 
burgh,  than  upon  persons  who  are  bringing  their  goods  for  sale  in  the  burgh.  They  get  the 
advantage — a  very  great  advantage  in  those  days,  of  safe  and  secure  resting  places  while  they 
are  upon  their  journey — they  get  the  advantage,  for  a  portion  at  least  of  their  journey,  of  betticr 
roads,  better  modes  of  transit,  than  they  would  have  had,  if  there  had  been  no  such  burghs  ;  and 
they  get  the  advantage  of  a  better  police  at  their  resting  place,  and  probably  extending  to  a  large 
distance  around  it  If,  therefore,  it  does  appear,  as  is  averred  in  the  condescendence,  tint 
this  has  been  a  usage  very  common  upon  the  grant  of  small  customs,  and,  if  that  should  he 
established  in  proof,  I  do  not  see  anything  illegal  on  the  face  of  such  a  grant  But  inasmuch 
as  we  all  concur  that,  whether  legal  or  illegal,  the  toll  is  entirely  done  away  with,  as  &r  as 
regards  the  Railway  Company,  by  their  act  of  parliament,  it  is  unnecessary  further  to  discuss 
that  point. 

That  the  act  of  parliament  meant  to  put  an  end  to  this  toll  in  respect  of  goods  transported  by 
railway,  if  otherwise  it  would  have  existed,  appears  to  me  to  be  clear  beyond  doubt.  In  the  first 
place,  there  is  not  in  this  act,  as  there  is  in  others,  (certainly  in  two  others  which  I  have  seea 
relating  to  the  burgh  of  Dundee,)  a  reservation  of  this  right, — there  is  no  reservation  in  this  aa 
except  as  to  what  relates  to  the  bridge  toll. 

Then,  seeing  that  there  is  no  right  to  toll  reserved,  and,  moreover,  that  no  machinery  is  givea 
whereby  it  would  be  possible  to  enforce  the  toll,  these  considerations  appear  to  me  irresistibly  to 
lead  to  the  inference  that  the  toll  was  not  to  continue  at  all.  The  toll  could  only  be  levied  by 
the  customer,  the  officer  of  customs,  coming  upon  the  railway,  the  train  being  compelled  to  stopi 
But  no  provision  is  made  for  that  purpose.  Any  man  coming  upon  the  railway  would  be  a 
trespasser — he  would  have  no  right  to  come  upon  the  railway  except  as  a  passenger  ;  and  the 
absence  of  any  such  provision  seems  to  me  to  be  conclusive  that  it  was  not  intended  that  such  a 
toll  should  be  levied,  and  I  feel  the  more  confidence  in  that  view  of  the  case,  from  the  circum- 
stance that  in  one  at  least  of  the  cases  that  are  stated  in  the  condescendence,  (I  mean  the  case  ^ 
Dundee^  upon  looking  at  the  local  act,  I  find  that  express  provision  was  there  made  with  regard 
to  that  state  of  circumstances,  because  there  the  right  of  the  burgh  to  all  toll  was  preserved  ;  and 
then  in  the  amending  act,  which  is  referred  to,  the  i  ith  and  12th  Vict,  c  52,  there  is  a  provisioo 
made,  that  whereas  they  have  been  in  the  custom  of  levying  this  toll  before  the  creation  of  the 
railway,  and  as  the  levying  of  it  upon  the  railway  after  the  Railway  Act  was  passed,  would  become 
difficult  or  impossible,  therefore  it  is  provided  that  the  company  itself  shall  levy  the  toll,  and 
keep  an  account  of  it  for  the  burgh, — an  extremely  reasonable  provision,  the  absence  of  which 
in  the  present  act,  appears  to  me,  if  further  argument  is  wanted,  to  afford  an  -irresistible  argument 
that  it  was  not  intended  that  the  right  of  levying  such  a  toll  should  exist.  This  subject  has  been 
so  entirely  exhausted  by  my  noble  and  learned  friend  on  the  woolsack,  that  upon  that  part  of  the 
case  I  shall  say  no  more. 

Then  we  come  to  the  bridge  toll.  As  to  that,  I  see  no  doubt  except  from  the  right  which  is 
reserved  in  the  act  of  parliament  to  levy  tolls  at  any  viaduct  or  bridge  erected  by  the  company. 
The  237th  clause  reserves  all  rights  (which  is  not  done  as  to  the  transit  toll)  existing  at  the  time 
of  the  passing  of  the  act  But,  then,  the  legislature  foreseeing  that  the  establishing  of  a  viaduct 
might  prejudice  the  town  by  abstracting  much  of  the  traffic  across  the  river,  after  saving  the 
rights  of  the  town,  further  provides  a  compensation  in  case  the  construction  of  a  viaduct  should 
diminish  their  tolls  on  the  bridge  or  other  places  of  passage  across  the  river. 

The  difficulty  arises  from  the  reservation  of  the  rights  claimed  to  levy  customs  on  cattle,  goods, 
and  other  things  passing  the  water  of  Avon,  by  any  viaduct  or  other  bridge  built  across  the 
water  by  the  company.  It  must  be  owned  that  these  words  are  very  difficult  to  deal  with,  hot 
still  I  cannot  believe  that  they  were  intended  to  reserve  a  right  to  take  toll  on  goods,  &&,  passing 
in  the  ordinary  way  along  the  railway.  If  that  had  been  intended,  some  provision  must  have 
been  made  enabling  the  magistrates  and  town  council  claiming  the  toll,  or  their  officer,  to  come 
on  the  railway,  and  obliging  the  company  to  take  care  that  facilities  were  given  for  enabling  the 
persons  levying  the  toll  to  ascertain  and  enforce  their  rights.  Further,  the  provision  enabling 
the  magistrates  and  town  council  to  obtain  indemnity  if  the  company  shall,  by  any  act,  cause 
the  tolls  to  be  diminished,  would  evidently  be  absurd,  if  the  right  to  levy  them  on  all  traffic 
passing  by  railway  along  the  line  in  the  ordinary  way  still  existed.  It  is  necessary  to  put  such  a 
construction  on  the  former  part  of  the  clause  as  is  consistent  with  the  possibility  that  the  works 
of  the  railway  might  diminish  the  profits  of  the  persons  entitled  to  the  toll  to  be  levied  after  the 
railway  should  have  been  formed.    The  only  rational  mode  of  doing  this  is  by  understanding  the 
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passage  in  question  to  refer,  not  to  the  ordinary  transit  of  cattle,  passengers,  or  goods  by  the  rail- 
way, but  to  the  possibility  that  the  viaduct  or  bridge  of  the  company  might  be  made  a  mode  of 
transit  across  the  river,  not  in  the  ordinary  use  of  the  railway,  but  by  allowing  it  to  be  used  merely 
like  any  other  bridge  for  enabling  traffic  passing  by  the  ordinary  roads  to  cross  the  river,  instead 
of  going  to  the  usual  fords  or  to  Linlithgow  bridge.  This  is  the  explanation  suggested  by  one 
of  the  learned  Judges  below,  and  it  is  the  best  which  I  can  suggest.  If  it  is  not  altogether 
satisfactory,  it  is  to  my  mind  much  more  so  than  it  would  be  to  suppose,  that  the  legislature  had 
made  provision  for  compensating  the  town  for  a  possible  loss  of  toll  at  the  same  time  that  it 
reserved  all  which  it  formerly  possessed  at  the  old  bridge  and  fords,  and  gave  it  farther  the  very 
large  addition  which  must  accrue  from  the  traffic  on  the  railway.  For  these  reasons,  I  am  of 
opinion,  both  as  to  the  bridge  toll  and  as  to  the  transit  toll,  that  if  either  or  both  of  them  did 
exist,  the  right  to  them  has  been  put  an  end  to  by  the  Railway  Act,  so  far  as  relates  to  goods 
carried  by  the  railway,  or  on  the  viaduct  or  bridge  across  the  Avon. 

Lord  Chelmsford. — My  Lords,  I  agree  with  all  my  noble  and  learned  friends  who  have 

addressed  your  Lordships,  that  this  case  may  be  disposed  of  without  the  necessity  of  expressing 

any  opinion  on  the  important  and  general  question  which  has  been  raised  in  the  course  of  the 

discussion,  and  which  has  received  so  much  attention  and  drawn  forth  so  much  admirable 

learning  from  the  Judges  of  the  Court  of  Session.    That  the  kings  of  Scotland  from  the  earliest 

times  were  entitled  to  receive,  by  virtue  of  fieir  prerogative,  certain  dues  under  the  names  of 

nutgncB  etparva  custumcty  is  matter  of  historical  certainty,  and  also  that  it  was  their  practice  to 

make  g^nts  of  these  customs  to  burghs,  to  religious  bouses,  and  to  individuals.   Whether  within 

the  pan/a  custuma  was  included  a  tax  or  toll  for  entering  into  or  passing  over  a  royal  burgh,  or 

whether  the  crown  possessed  and  exercised  the  right  of  exacting  such  a  toll,  or  could  create  it 

by  royal  charter  in  favour  of  a  burgh  or  of  an  individual  without  limit,  and  without  imposing 

some  duty  or  obligation  as  a  consideration  for  it,  are  questions  which  I  am  glad  to  be  relieved 

from  deciding  upon  the  materials  before  me.    Various  instances  are  brought  forward  by  the 

Magistrates  of  Linlithgow  ot  royal  charters  granted  in  general  terms,  and  followed  by  the 

perception  of  tolls  or  customs  for  passing  through  the  burgh.    But  whether  the  right  to  take  this 

toll  was  comprehended  within  the  terms  of  the  grant,  or  whether  the  usage  originated  in  the 

power  which  the  burghs  might  possess  of  stopping  persons  at  the  town  gates,  and  exacting  a 

toll,  which  might  afterwards  be  extended  beyond  the  town  proper,  and  being  acquiesced  in, 

might  have  become  established  within  the  entire  limits  of  the  burgh,  it  is  probably  impossible 

at  the  present  day  to  ascertain.    I  desire  to  confine  myself  strictly  to  the  claim  of  the  Magistrates 

of  Linlithgow  against  the  railway  company,  in  respect,  first,  of  their  town  custom ;  and  secondly, 

of  their  bridge  custom. 

First,  the  title  of  the  burgh  to  the  town  custom  depends  upon  charters  confirmed  by  act  of 
parliantient,  and  followed  by  usage.  The  words  of  the  charters  upon  which  reliance  is  placed 
are  ^^parvis  cusiumis  et  tholoneis/*  Some  stress  was  laid  in  the  Court  of  Session  upon  the 
word  ^'  tholofuay^  as  importing  something  different  from  ^^  parva  custuma:^  ^XiA  as  more  directly 
applicable  to  the  toll  in  question.  But  before  your  Lordships  it  has  been  argued,  that  the  terms 
are  synonymous,  and  that  nothing  is  given  by  the  word  "  tholonea^**  which  was  not  previously 
comprehended  within  the  words  ^parum  custumar  The  object  of  reducing  the  word  "  tholonea ' 
to  this  state  of  insignificance  is  obvious.  At  your  Lordships'  bar  it  was  contended  that  the  toll 
was  not  demandable  for  the  passage  through  the  burgh,  but  was  a  tax  imposed  for  coming  into 
the  town,  and  it  seemed  to  be  considered  that  the  undefined  term  ''petty  customs'*  was  more 
applicable  to  such  an  arbitrary  imposition  than  the  word  "  toll,"  which  usually  means  a  payment 
in  respect  of  some  liberty  or  privilege,  or  for  something  which  is  to  be  obtained  as  an  equivalent 
for  the  imposition.  The  magistrates  have,  however,  always  treated  this  as  a 'passage  toll, 
although  I  do  not  understand  that  they  have  admitted  the  necessity  of  proving  a  consideration 
for  it«  In  their  revised  condescendence  they  say,  "  By  the  law  of  Scotland  the  royal  charters 
and  ratification  thereof  by  parliament  are  in  themselves  valid  and  binding,  and  confer  ample 
right  and  power  on  the  pursuers  to  levy  the  dues  therein  specified  without  bearing  in  grctntio 
that  any  consideration  was  given  for  the  same,  and  without  any  such  consideration  having  been 
given."  They  then  allege  that  if  consideration  is  necessary,  it  is  to  be  presumed  post  tantum 
temporis.  And  they  lastly  aver,  that  a  legal  consideration  was  given  by  the  obligation  under- 
taken by  them  to  make  and  maintain  the  thoroughfares  and  streets  within  the  burgh,  and  by  the 
fact  of  their  having  so  made  and  maintained  the  same,  from  the  earliest  times,  from  the 
corporate  funds  or  tolls  collected.  The  Magistrates  are  not  therefore  put  to  prove  consideration 
for  the  toll,  unless  the  royal  charters  of  this  description  require  a  consideration,  or  unless  a 
consideration  is  not  to  be  presumed. 

But  their  difficulty  upon  the  charters  begins  a  little  earlier,  as  it  is  necessary  for  them  to  shew 
that  the  term  ^^ parva  cusiuma"  comprehends,  or  may  comprehend,  such  a  toll  as  a  passage 
toll  within  its  meaning.  Now  we  have  waited  in  vain  for  some  definition  of  the  term  ^*parv<g 
custumce^  and  at  the  close  of  the  argument  it  has  remained  as  uncertain  and  indefinite  as  at  the 
first    The  utmost  that  can  be  said  for  it,  is,  that  it  may  comprehend  such  an  imposition  as  the 
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one  in  question,  and  that  it  is  one  of  those  varying  and  flexible  terms  which  is  susceptible  of 
explanation  from  usage.  The  usage,  of  course,  will  not  be  permitted  to  extend  the  charters,  nor. 
however  long  it  has  prevailed,  will  it  create  a  right,  but  it  must  be  strictly  limited  to  the  office  of 
explanation. 

What,  then,  is  the  proof  of  usage  upon  which  the  Magistrates  rely  ?  for  the  extent  of  the  xssa^ 
must  be  the  limit  of  the  right.  Now  there  is  no  evidence  of  any  right  enjoyed  under  the  chanet 
but  what  is  contained  in  the  custom  table  of  the  burgh  promulgated  in  the  year  1699L  Wkh 
respect  to  the  particular  toll  in  question,  it  is  shewn  to  be  literally,  and  in  terms,  a  passage  tdl 
And  that  it  is  imposed  for  the  use  of  the  streets  of  the  town,  1  think  is  evident  from  the  items  qb. 
which  toll  is  payable,  in  respect  of  things  "  passing  through  the  town,  or  ways  thereunto  beioof- 
ing."  And  such  a  toll  for  using  the  streets  and  ways  of  a  burgh  may  have  a  very  reasonabe 
foundation,  because,  as  the  Lord  President  said,  in  the  case  of  the  Magistrates  atui  T^wm 
Council  of  Lauder  v.  Brown^  ''  every  burgh  in  Scotland  is  obliged  to  keep  up  and  repair  the 
roads  in  its  neighboiurhood."  Therefore  a  toll  might  very  properly  and  reasonably  be  exacted 
from  those  who  take  advantage  of  the  ways  thus  kept  in  repair,  for  the  convenient  passage  of 
their  cattle  or  their  merchandise.  If,  then,  usage  is  to  be  the  interpreter  of  the  charter — and  1 
find  the  town  custom,  as  it  is  called,  claimed  merely  in  respect  of  passing  through  the  town,  or, 
in  some  instances,  ''the  ways  thereto  belonging" — it  appears  to  me  that  the  burgh  itself  has  pa 
the  fairest  interpretation  on  its  own  charters,  and  has  confined  them  by  use  to  the  reasonable 
restriction  of  making  the  toll  payable  only  upon  the  passage  through  the  streets  and  vays  of  the 
town,  which  they  are  bound  by  law  to  keep  in  repair. 

These  considerations  are  useful  in  enabling  your  Lordships  to  decide  whether  the  town  custcsus 
can  be  exacted  from  the  Railway  Company.  If  they  arise  firom  an  obligation  to  repair,  and  aic 
a  compensation  for  the  use  of  the  streets  and  ways  ;  if  they  cannot  be  taken  from  persons  wha 
do  not  pass  through  the  town,  or  over  any  of  the  ways  belonging  to  it,  (which  appears  from  the 
custom  table  to  be  the  case,)  then  the  question  upon  this  toll  or  custom  seems  to  be  capable  of 
an  easy  solution  in  favour  of  the  Railway  Company,  as  they  use  a  way  of  their  own,  over  tbek 
own  property,  and  derive  no  benefit  at  all  from  the  use  of  any  ways  belonging  to  the  burgh.  h& 
the  custom  table  also  must  be  the  definition  and  the  measure  of  the  right  to  this  toll,  I  do  not 
see  how  it  is  possible  to  bring  within  the  towns,  or  even  within  the  analogy  of  the  items  in  the 
table,  either  the  mode  of  conveyance  or  the  description  of  traffic  which  belongs  to  a  railway. 

1  think  that  this  may  well  account  for  the  silence  of  the  legislature  in  not  expressly  exempting 
the  Railway  Company  from  the  payment  of  these  tolls.  Their  description  and  character,  and 
the  grounds  upon  which  they  depend,  are  so  entirely  inapplicable  to  the  new  state  of  things 
arising  out  of  the  creation  of  a  railway,  that  it  would  have  been  almost  an  idle  precaution  to  hate 
provided  against  the  demand  by  an  express  exemption.  And  even  supposing  that  the  possibilitf 
of  exacting  a  passage  toll  was  not  so  entirely  out  of  the  question  as  it  appears  to  be,  and  that  the 
toll,  therefore,  might  have  been  left  to  attach  upon  the  goods  carried  by  trains  running  throagii 
the  burgh  without  stopping,  yet  1  think  that,  even  under  this  supposition,  the  237th  section  of 
the  Railway  Act  would  afford  a  very  strong  argument  against  its  being  intended  to  be  continued^ 
as  the  rights  of  the  Magistrates  are  saved  as  to  the  bridge  toll,  but  as  to  the  bridge  toll  only; 
and,  therefore,  not  only  does  this  saving  draw  to  it  the  r\3X<tyexpr€ssio  unius  est  exclusio  aiterius^ 
but  it  furnishes  also  an  additional  reason  for  thinking  that  the  legislature  never  supposed  that 
the  Railway  Company  could  be  liable  to  the  town  custom,  and  consequently  did  not  consider  it 
necessary  to  make  any  provision  with  respect  to  it.  1  think,  therefore,  that  the  burgh  camiat 
claim  the  town  custom  from  the  Railway  Company. 

The  bridge  toll  stands  upon  a  different  footing.  That  was  given  to  the  burgh  by  the  act  of 
parliament  of  1685,  expressly  upon  the  consideration  of  holding  and  repairing  the  bridge  as  it  is 
at  present  for  the  use  of  Ihe  lieges.  The  toll  is  granted,  ''as  it  is  now  paid''  by  all  passengcn 
and  travellers,  &c.,  "  conform  to  use  and  wont,"  passing  the  river  Avon  "  betwixt  the  west  broige 
and  mouth  of  Avon.'*  This  cannot  mean  that  in  all  this  extent  of  the  river  between  these  limits, 
(being  a  distance  of  twelve  miles,)  wherever  and  however  it  was  traversed,  the  toll  was  to  be 
demandable.  If  the  words  ''  conform  to  use  and  wont "  would  not  restrict  the  imposition  to  the 
places  where  it  was  constantly  taken,  I  think  that  the  words  "  as  it  is  now  paid  "  would  have  that 
.  effect.  And  this  seems  to  be  confirmed  by  the  custom  table,  because  it  does  not  state  that  the 
tolls  are  ''  payable,*'  but  ''to  be  paid,"  at  Linlithgow  bridge,  and  "  betwixt  the  west  bridge  and 
the  mouth  of  Avon  ; "  and  the  table  itself  is  described  to  be  "  the  only  rule  for  the  customers  to 
exact  customs  in  time  to  come  " — words  which  all  seem  to  import  a  place  or  places  of  paymcot 
and  of  receipt  along  the  extent  of  the  river.  If  the  receipt  of  the  toU  anywhere  estabhshed  tlie 
right  to  receive  it  for  traversing  any  part  of  the  river  withm  the  limits,  then  the  taking  toU  at  the 
bridge  would  have  been  just  as  good  proof  of  the  right  to  the  toll  over  the  twelve  miles  of  the 
river,  as  the  perception  of  it  anywhere  else.  And  the  Jinkabout  case  would  never  have  been 
decided  as  it  was,  as  it  would  have  been  immaterial  whether  there  had  been  use  and  wont  to 
take  the  toll  at  that  exact  spot,  as  the  receipt  of  it  at  any  other  place  would  have  been  equally 
available. 
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These  observations  may  perhaps  assist  your  Lordships  in  construing  the  237th  section  of  the 
Railway  Act,  on  which  the  right  to  the  bridge  toll  mainly  depends.     In  making  this  railway  from 
Edinburgh  to  Glasgow,  the  appellants  would  necessarily  have  to  cross  the  Avon.    This  they 
might  do  within  some  part  of  the  burgh  limits  where  it  had  not  been  the  use  and  wont  to  receive 
toll ;  and  if  the  railway  company  carried  their  viaduct  at  any  such  spot,  the  magistrates,  accord- 
ing to  the  decision  in  the  Jinkabout  case,  could  have  no  claim  upon  them  for  their  bridge 
customs.     But  it  was  very  probable  that  the  making  this  way  across  the  river  in  any  part  of  the. 
line  would  have  the  effect  of  diverting  the  traffic  from  the  bridge,  and  so  of  diminishing  the 
bridge  custom,  which,  as  the  magistrates  are  bound  under  the  act  of  parliament  to  uphold  and 
maintain  the  bridge  for  the  use  of  the  lieges,  would  have  been  a  hardship  upon  them.    The 
legislature,  therefore,  intended  to  indemnify  them  against  the  probable  deterioration  or  deter- 
mination of  these  tolls.    If,  in  carrying  out  this  object,  it  had  been  merely  provided  that  "  nothing 
in  the  act  contained  should  take  away,  abridge,  or  diminish  any  rights,  privileges,  jurisdictions,  or 
powers  which  at  present  belong  to  and  are  enjoyed,  or  which  are  claimed  by  the  Magistrates,  to 
demand,  take,  receive,  or  levy  customs  upon  any  cattle,  carriages,  goods,  or  any  other  thing  passing^ 
led,  driven,  or  carried  over  the  water  of  Avon,''  this  would  not  have  met  the  case  of  a  viaduct  carried 
over  the  river  in  a  part  of  it  where  the  magistrates  had  not  been  accustomed  to  receive  or  levy 
the  toll ;  and  they  could-  have  been  entitled  to  no  compensation  or  indemnity  for  the.  loss  or 
diminution  of  toll  occasioned  by  such  a  viaduct,  therefore  the  legislature  expressly  made  the 
right  attach  to  any  viaduct  or  other  bridge  that  might  be  built  or  erected  across  the  said  water 
of  Avon  by  the  company.     But  this  was  not  for  the  purpose  of  empowering  the  Magistrates  to 
take  the  toU  in  kind  upon  the  viaduct,  but  in  order  to  lay  the  foundation  for  the  right  to 
indemnification  which  it  was  the  object  to  provide  for  them.     Having  thus  made  the  right  of  the 
Magistrates  to  attach  upon  any  viaduct  of  the  company,  they  proceed  to  give  their  indemnifi- 
cation for  the  probable  or  actual  diminution  of  their  bridge  custom.     Now,  I  understand  this 
clause  not  as  intended  to  enable  the  Magistrates  from  time  to  time  to  receive  an  indemnity  for 
the  diminution  of  their  custom.     It  is  quite  evident  that  such  a  provision  would  be  utterly 
ineffectual,  as  it  supposes  the  ascertaining,  in  every  instance,  that  traffic  has  gone  over  the 
viaduct,  which  but  for  its  existence  would  have  paid  custom  at  the  bridge.     This,  in  the  case  of 
trains  running  through  Linlithgow  without  stopping,  would  of  course  be  utterly  impracticable. 
I    understand  the  section  to  mean,  that  the  Magistrates  may  receive  compensation  from  the 
company  ''  for  any  act,  matter,  or  thing  done  by  the  company,  whereby  the  customs  may  be 
diminished,  (for  so  I  think  the  section  must  be  read,)  or  for  any  act,  matter,  or  thing  which,  when 
done,  should  have  the  effect  to  diminish  the  same."    In  other  words,  the  Magistrates  may  either 
receive  an  indemnity  for  the  probable  diminution  of  their  customs  from  the  works  of  the 
company,  or  they  may,  if  they  please,  wait  to  see  what  is  the  actual  effect  of  such  works  upon 
their  customs  ;  and  in  either  case,  if  they  cannot  agree  with  the  company,  they  may  have  the 
amount  settled  by  a  jury.     This  compensation  or  indemnity  appears  to  have  been  intended  to 
be  received  once  for  all, — a  view  of  the  matter  which  appears  to  be  confirmed  by  the  mode  of 
satisfaction  provided,  as  it  is  to  be  ''  in  the  manner  in  which  satisfaction  is  directed  to  be  made 
by  this  act  for  lands  taken  or  used  under  the  powers  thereof;*'  and  there  will  be  no  more 
difficulty  in  assessing  this  indemnity  in  this  case  (more  especially  after  the  diminution  of  the 
bridge  custom  produced  by  their  viaduct  has  been  ascertained  by  years  of  trial)  than  in  many 
other  cases  where  compensation  is  to  be  given  for  loss  for  all  time,  which  must  necessarily  be 
speculative,  because  it  is  future. 

I  do  not  pretend  to  say  that  the  explanation  which  I  have  attempted  has  removed  all  the 
difficulties  of  this  obscurely  worded  clause ;  nor  that,  if  the  intention  of  the  legislature  was  what 
I  have  supposed,  it  might  not  have  been  expressed  in  a  clearer  and  more  intelligible  manner. 
One  thing,  however,  is  plain  to  my  mind  throughout  all  the  obscurity — that  it  never  was  intended 
to  leave  the  bridge  custom  to  be  received  in  kind  at  the  company's  viaduct,  but  that  it  was  meant 
to  give  to  the  magistrates  merely  an  indemnification  for  the  diminution  of  their  tolls  likely  to  be 
occasioned  or  actually  produced  by  the  viaduct  of  the  company  to  be  built  or  erected  across  the 
water  of  Avon.  I  think,  therefore,  that  the  Magistrates  have  no  right  to  take  the  bridge  toll  for 
goods  passing  over  the  viaduct 

Sir  Fitzroy  Kelly, — Will  your  Lordships  permit  me  to  suggest  that,  in  order  to  give  effect  to 
your  Lordships'  judgment,  the  decree  reversing  the  interlocutor  must  be  slightly  modified  t  Your 
Lordships  will  perceive  by  the  record,  that  the  declaration  claimed  is  a  declaration  that  the  burgh 
are  entitled  to  levy  the  dues  described  as  burgh  customs  '*  on  all  goods  transported  along  or 
brought  by  the  railway  within  the  buigh,  whether  for  sale,  use,  or  consumption  within  the  burgh, 
or  carried  out  of  or  through  the  same."  No  doubt,  as  to  all  that  are  carried  through  the  burgh, 
your  Lordships'  judgment  will  effect  a  complete  reversal  of  the  interlocutor.  But,  with  regard  to 
goods  brought  into  die  burgh,  and  there  remaining  for  consumption  or  sale,  it  is  clearly  necessary 
that  there  should  be  some  modification  of  the  decree,  in  order  to  prevent  yoiur  Lordships' judg- 
ment from  operating  hereafter  against  a  claim,  which,  now  at  the  bar,  though  not  on  the  record, 
seems  tp  be  admitted,  and  which  we  are  told  is  actually  paid,  and  I  should  suggest  that  there 
should  be,  in  drawing  up  the  decree,  a  modification  to  that  effect. 
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Lord  Chancellor. — It  seems  to  me  to  be  quite  unnecessary  to  make  any  declaration  opoo 
the  subject.  The  ratio  decidendi  of  the  House  will  be  perfectly  well  understood.  There  is  no 
controversy  with  respect  to  the  toll  upon  cattle  and  goods  coming  into  the  town  or  going  through 
the  town,  and  it  is  quite  unnecessary  to  make  any  declaration  upon  that  subject.  It  is  noc  con- 
tested by  the  answers  to  the  condescendence  on  the  other  sidej;  and  I  think  it  is  quite  sufficieot, 
if  your  Lordships  are  of  that  opinion,  to  say  that  the  interlocutor  appealed  against  be  reversed, 
and  that  the  defenders  be  assoilzied  from  the  conclusions  of  the  libel. 

Sir  Fitzroy  Kelly, — I  am  sure  your  Lordships  will  pardon  me  for  suggesting  that,  when  we 
look  at  the  record,  we  find  that  whatever  may  now  be  admitted  at  the  bar,  the  whole  claim  is 
completely  denied  in  terms. 

Lord  Chancellor. — There  is  nothing  in  the  decision  in  this  House  denying  any  part  of 
your  claim,  except  upon  the  construction  of  the  act  of  parliament. 

Sir  Fitxroy  Kelly ^ — I  hope  your  Lordships  will  hear  my  learned  friend  Mr.  Anderson  upon 
this  point  of  form. 
:    Lord  Chancellor. — I  do  not  think  it  at  all  advisable  that  such  discussions  should  be  gone 

into. 

Lord  Cranworth. — We  have  decided  upon  the  general  effect  of  the  act  of  parliament.  If 
it  can  be  shewn  that  what  we  are  doing  may,  in  future,  have  an  effect  which  we  do  not  intend, 
that  is  a  matter  for  consideration. 

Lord  Chancellor. — No  doubt  can  possibly  arise  from  what  this  House  has  now  decided. 
It  is  not  desirable  that  we  should  have  these  discussions,  there  is  no  danger  of  any  practical 
inconvenience. 

Mr,  Attorney-General. — None  whatever. 
i    Lord  Chancellor. — There  is  no  occasion  for  any  declaration. 

Mr,  Anderson, — The  summons  seeks  a  declaration  of  our  right  All  that  we  ask  is,  that  the 
defenders  should  not  be  assoilzied  from  that  part  of  our  claim  which  they  do  not  deny.  The 
words  of  your  Lordships'  judgment,  if  you  assoilzie  the  defenders  from  the  conclusions  of  the 
libel,  will  absolve  them  from  the  payment  not  only  of  the  transit  toll,  but  also  of  the  toll  on  goods 
brought  in  for  sale. 

Mr,  Attorney-General, — It  is  the  railway  company  that  are  assoilzied,  and  not  other  persons. 

Lord  Cranworth. — I  quite  admit  that  these  discussions  are  generally  very  much  to  be 
deprecated.  But  I  certainly  am  impressed  with  this,  that  the  summons  asks  for  something 
amongst  other  things  to  which  the  pursuers  are  enutled;  and  if  we  absolve  the  defenders 
generally,  it  might,  at  a  future  time,  have  an  effect  that  was  not  intended. 

Lord  Chancelior. — The  record  must  be  examined,  and  it  will  be  seen  upon  the  record 
that  that  was  never  denied,  or  disputed,  or  doubted.  Therefore  there  is  no  occasion  for  a 
declaration. 

Sir  Fitzroy  Kelly, — It  is  denied  upon  the  record,  though  it  has  been  admitted  to  a  great 
extent  in  the  argument. 

Lord  Brougham. — If  we  absolve  the  defenders  generally,  it  may  be  urged  that  the  conse- 
quence of  that  is,  that  they  are  absolved  from  that  to  which  they  do  not  now  deny  their 
liability. 

Mr,  Attorney-General, — ^Your  Lordships'  judgment  absolves  the  railway  company  upon  the 
ground  of  the  act  of  parliament,  and  they  are  absolved  from  paying  any  dues  as  a  railway 
company. 

,  Lord  Brougham. — The  act  of  parliament  is  the  ground  of  the  absolvitor,  but  that  does  not 
appear  upon  the  record. 

I  Sir  Fitzroy  Kelly. — ^The  ground  of  your  Lordships*  judgment  will  not  appear  upon  the  record 
or  upon  the  decree.  We  would  not  waste  your  Lordships'  time  by  attempting  to  controvert  any- 
thing that  has  been  urged.  But  1  am  sure,  as  a  point  of  justice,  your  Lordships  will  consider 
whether  your  decree  will  not  have  an  effect  which  you  do  not  intend  it  to  have,  and  which  would 
have  been  against  the  admissions  which  have  been  made  at  the  bar,  and  the  judgment  which  has 
actually  been  pronounced. 

Lord  Chancellor. —If  it  should  appear  upon  examination,  that  there  is  a  denial  of  the  right 
to  toll  upon  goods  brought  in  or  carried  out  of  the  town,  it  would  be  very  proper  that  that  should 
be  attended  to,  and  it  is  never  too  late  to  do  justice.  But,  during  the  whole  course  of  the  argument, 
it  has  been  understood  that  that  was  never  contested.  The  learned  counsel  for  the  appellants 
began  by  saying  that  he  fully  admitted  it ;  and  I  should  have  thought  that,  under  these  circum- 
stances, no  declaration  would  be  recjuired  or  could  be  of  the  slightest  use ;  but  if  there  is  a  possi- 
bility of  any  question  arising  upon  it,  that  can  be  guarded  against. 

Mr,  Attorney-General, — Will  your  Lordships  allow  me  to  put  the  fact  beyond  the  possibility 
of  doubt  ?  If  my  learned  friend  will  look  at  the  7th  article  of  the  revised  statement  ot  the  Rail- 
way Company,  it  is  there  stated,  "  the  goods  and  other  commodities  which  are  thus  conveyed  by 
the  defendants  have  always,  when  brought  into  or  out  of  the  town  of .  Linlidigow,  paid  duties 
according  to  use  and  wont ;  and,  as  these  duties  are  charged  upon  the  goods,  diey  axe  paid  by 
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the  receivers  or  senders^  and  the  defenders  do  not  contest  the  right  of  the  pursuers  to  demand 
custom  or  dues  upon  them."  And  again,  in  the  defences,  there  is  the  same  statement,  viz.,  that 
£^CK>ds  brought  into  or  out  of  the  town  of  Linlithgow  have  paid  duties  according  to  use  and 
"wont. 

Lord  Chelmsford.— Surely,  Sir  Fitzroy,  that  will  do. 

Sir  FiUroy  Kelly, — My  Lords,  that  is  the  very  reason  of  the  application  we  now  make  to 
your  Lordships.  This  condescendence  states  certain  matters  which  your  Lordships*  judgment, 
assoilzieing  the  defenders  altogether,  will  utterly  nullify,  and  as  to  which  it  will  put  upon  record 
as  a  judgment  by  this  House  £at  the  burgh  is  not  entitled  even  to  those  dues  which  are  thus 
admitted  to  be  payable.  I  am  quite  content  to  adopt  that  which  fell  from  the  Lord  Chancellor 
this  moment,  that  the  matter  should,  in  any  way  that  is  fair,  be  considered,  so  that  your  Lord- 
ships* judgment  should  not  have  an  operation  which  you  really  do  not  intend  it  should  have. 
And  the  prayer  of  our  libel  being  a  declaration  as  to  goods  brought  for  consumption  into  the 
town,  as  well  as  goods  carried  through  the  town,  we  consider  that,  as  your  Lordships  have 
disaffirmed  the  latter  claim,  but  the  latter  claim  only,  the  decree  should  be  made  conformable  to 
the  judgment  which  your  Lordships  have  pronounced.  My  Lords,  1  speak  with  diffidence  upon 
this  subject.  But  my  learned  friend,  Mr.  Anderson,  suggests  that  this  very  condescendence  is 
exactly  the  very  reason  why  the  absolvitor  should  not  be  complete. 

Lord  Cranworth. — The  judgment,  as  proposed  by  my  noble  and  learned  friend  on  the 
woolsack,  is  cjuite  right  I  thought  not  so  at  first.  It  is  quite  right  that  we  should  always  con- 
sider these  thmgs  very  minutely,  and  see  what  may  be  the  effect  hereafter.  But  it  appears  upon 
this  record  that  there  is  no  dispute  upon  this  point,  and  it  is  quite  right  that  the  defenders  should 
be  absolved  from  the  whole,  because  the  defenders  are  not  the  persons  liable  for  the  toll  upon 
goods  brought  into  the  market. 

Lord  Chancellor. — If,  on  looking  at  the  record  and  seeing  what  was  the  issue  actually 
joined  between  the  parties,  it  should  be  found  that  the  absolvitor  goes  too  far,  that  can  be 
rectified. 

Sir  Fitzroy  Kelly. — I  am  quite  content,  my  Lord. 

Lord  Brougham. — Now,  my  Lords,  with  a  view  to  various  other  cases  which  may  arise 
quite  unconnected  with  any  Railway  Act,  I  hope  it  will  be  quite  understood  in  Scotland  that  upon 
the  general  question,  which  applies  to  the  question  of  these  burghs,  the  House  has  given  no 
opinion  whatever.  My  noble  and  learned  friend  on  the  woolsack  only  expressed  an  inclination 
of  opinion  one  way  ;  my  noble  and  learned  friend,  Lord  Cranworth,  and  ,inyself,  expressed 
an  inclination  of  opinion  the  other  way,  carefully  guarding  oiurselves  from  being  supposed  to 
give  any  decided  opinion. 

Mr.  Attorney-General — There  are  above  eighteen  or  nineteen  other  cases  which  are  not  to  be 
prejudiced,  and  which  will  come  in  due  time  to  this  House. 

Lord  Brougham. — I  wish,  before  this  case  is  parted  with,  to  state,  in  support  of  what  my 
noble  and  learned  friend  on  the  woolsack  said,  that  the  great  delay  which  has  been  occasioned  in 
this  case,  and  the  multiplication  of  these  proceedings,  is  no  fault  of  the  House.  We  have  most 
strenuously  endeavoured  at  various  times,  and  in  divers  manners  I  may  almost  say,  to  force  the 
case  on.  My  noble  and  learned  friend  knows  that,  immediately  upon  taking  the  Great  Seal,  and 
even  before  he  actually  took  it,  I  urged  him  most  strongly  to  forward  the  hearing  of  this  case, 
inasmuch  as  I  was  aware  that  the  delay  had  been  held  to  be  a  great  opprobrium  to  this 
House  in  its  judicial  capacity.  We  then  did  all  that  we  could,  both  at  that  period  and  before  the 
end  of  that  session  in  1858,  to  bring  this  case  on.  We  summoned  the  parties,  and  we  did  all 
that  we  could,  because  at  that  time  there  was  a  chance  of  Mr.  Inglis  (the  present  Lord  Justice 
Clerk)  quitting  the  bar,  he  being  the  most  important  counsel  in  the  case.  An  attempt  was  made 
by  the  parties  to  bring  on  the  case,  but  it  was  found  that  they  were  not  really  in  a  position  to 
make  it  possible  that  the  case  should  be  brought  on.  Then,  again,  very  early  in  this  session  we 
used  the  same  endeavours,  and  difficulties  of  the  same  sort  arose.  And  then  came  one  or  two 
cases  requiring  to  be  heard  inmiediately,  which  made  it  impossible  to  force  this  case  on. 
Therefore  this  House  is  in  no  respect  to  blame.  I  do  not  say  that  the  parties  are  to  blame, 
probably  in  the  circumstances  they  could  not  do  otherwise  than  yield  to  the  necessities  of  the 
case  and  the  delay ;  but  it  ought  to  be  clearly  understood  that,  at  all  events,  this  House  is  not  in 
fault  in  this  matter. 

Interlocutors  reversed^  without  costs  in  the  Court  Mow,  and  the  defenders  assoilzied  from 

the  conclusions  of  the  libely  attd  cause  remitted. 
Appellants  Agents,    Hill  and  Robertson,  W.S. — Respondents  Agents,  Wotherspoon  and 
Morison,  S.S.C. 
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JULY  28,  1859. 

Mrs.  Mary  Stewart  or  Paterson  and  Husband,  Appellants,  v,  Mrs.  Axx 
Gates  or  Rae  Wilson  and  Othqrs  (Trustees  of  the  deceased  W.  Rae  Wilson), 
Respondents, 

Trust  Deed — Clause— Vesting— Liferent  and  Fee— Residue— -<4  testator  directed  his  trustea'^U 

pay  to  each  of  his  nieces,  Mary,  Isabel,  yean,  and  Ann,  £\ooo  sterling,  payable  the  inteni 

thereof  to  each  in  liferent,  and  the  principal  to  their  issue  in  fee,  payable  in  the  sameterms^aU 

under  the  qualifications,  limitations,  and  conditions  specified  in  any  former  deeds  in  iJuv 

favour."    One  of  the  nieces  having  died  intestate  and  without  issue, 

Held  (affirming  judgment),  That  she  had  only  a  liferent  of  the  £1000,  and  that  that  sum  fell,  «f 
part  of  the  general  trust  funds,  to  the  residuary  legatee.^ 

The  late  John  Wilson  of  Kelvinbank,  who  died  in  1806,  left  his  property  by  certain  deeds  in 
trust,  directing  the  reversion,  after  payment  of  legacies  and  annuities,  to  be  made  over  to  dit 
late  William  Rae  Wilson,  his  nephew. 

The  sixth  purpose  of  the  (last)  trust  deed,  which  was  executed  in  Nov.  1802,  was — "to  pay  to 
each  of  my  nieces,  Mary,  Isobel,  Jean  and  Ann  Raes,  ;^iooo  sterling,  payable  the  interest  thwe- 
of  to  each  in  liferent,  and  the  principal  to  their  issue  in  fee,  payable  in  the  same  terms,  and  under 
the  qualifications,  Umitations  and  conditions  specified  in  any  former  deeds  in  their  favour  hereby 
referred  to." 

The  most  important  previous  provisions  to  the  nieces  were  in  his  original  deed  of  settlement  ifi 
Aug.  1792 — "  To  Mary,  Isabella,  Jean  and  Ann  Raes,  also  children  of  my  said  sister  and  the 
said  Patrick  Rae,  and  to  any  other  daughter  or  daughters  procreated  or  to  be  procreated  of  the 
body  of  my  said  sister,  equally  among  them,  share  and  share  alike,  and  the  heirs  of  their  ^^ 
spective  bodies,  the  sum  of  £2000  sterling,  payable  on  their  respectively  attaining  to  marriage  or 
majority,  or  one  year  after  my  decease,  which  of  these  shall  last  occur,  with  interest  thereof  from 
my  decease  till  payment ;  and  in  the  event  of  the  decease  of  any  of  my  said  nieces  without  heirs 
of  her  own  body,  before  succeeding  to  her  said  legacy,  or  before  marriage  or  majority,  or  vithoot 
disposing  of  the  same  after  the  succession  opens  to  her,  and  after  her  marriage  or  majority,  I 
appoint  her  legacy  to  be  paid  to  her  sisters  equally,  or  such  of  them  as  maybe  then  alive,  and  to 
the  issue  of  such  of  them  as  may  be  dead,  in  right  of  the  parent. 

In  this  deed  there  also  occurred  the  following  clause : — "And  in  explanation  of  the  foresaic 
clauses  substituting  my  said  nephews  and  nieces  to  the  legacies  of  each  other,  in  case  of  tbe 
decease  of  any  of  them  without  issue,  I  declare  my  intention  and  will  to  be,  that  none  of  tb^ 
shall  have  power  to  convey  their  legacies  to  any  except  their  own  issue  by  any  deed  that  may  be 
executed  before  the  succession  opens  to  them,  nor  afterwards,  till  after  majority  or  marriage; 
and  in  case  of  the  death  of  any  of  them  after  marriage  or  majority  without  issue,  and  withoat 
disposing  of  their  bequest,  the  substitution  before  established  shall  take  effect.*' 

In  another  deed,  executed  in  May  1797,  there  occurred  the  following  provision  in  reference  to 
his  nieces  :  '*  And  likewise,  instead  of  the  legacies  formerly  left  to  Mary  Rae,  Bella*  Rae,  /^ 
Rae  and  Ann  Rae,  I  leave  to  them,  and  any  other  female  issue  of  my  said  sister,  £2^00  sterling 
equally  among  them,  share  and  share  alike;  and  I  provide  that  the  annuities  and  legacies nov 
constituted  in  lieu  of  those  in  my  former  deeds,  shall  all  of  them  be  payable  in  the  same  manncr» 
and  subject  to  the  like  limitation,  qualification,  conditions  and  substitutions  as  are  annexed  to 
the  former  annuities  and  legacies,  which  are  here  holden  as  repeated  for  shortness  sake."       . 

Of  the  nieces  Jean  Rae  died  in  1825,  after  having  attained  majority,  without  issue  ^ 
intestate.  , 

William  Rae  Wilson,  to  whom,  as  principally  interested,  John  Wilson's  trustees  had  ^^^^ 
the  management  of  the  estate,  treated  the  legacy  of  £1000  to  his  sister  Jean  Rae  as  a  W^ 
legacy.  After  his  death  in  1849,  the  pursuer  Mrs.  Mary  Stewart  or  Paterson,  who  was  ^^^^\ 
daughter  of  the  now  deceased  Mary  Rae  or  Stewart,  the  eldest  sister  of  Jean  Rae,  and  who  M^ 
survived  till  1847,  brought  the  present  action  against  Mr.  Rae  Wilson's  trustees,  in  *^^V?jI 
claimed  right  to  one-third  part  of  Jean  Rae's  legacy,  in  virtue  of  the  substitution  contained  u» 
John  Wilson's  trust  deeds. 

*  See  previous  report,  26  So.  Jur.  609.         S.C  31  Sc.  Jur.  722. 
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The  Court  of  Session  assoilzied  the  defenders. 

The  pursuers  appealed  to  the  House  of  Lords  on  the  following  grounds  : — i.  Because,  under 
the  terms  of  the  last  will  of  John  Wilson,  his  nieces  were  truly  substituted  to  one  another  in  the 
event  of  any  of  them  dying  without  issue.  2.  Because  the  children  of  the  nieces  were  preferred 
to  the  residuary  legatee  in  regard  to  the  succession  of  nieces  deceased.  3.  Because  the  provision 
made  in  favour  of  Jean  Rae  by  her  uncle  vested  in  her,  and  fell  to  her  heirs  at  law  upon  her 
death,  intestate  and  without  issue,  in  1825. 

The  respondents  maintained  that  the  judgment  appealed  against  was  well  founded — i.  Because 
according  to  the  true  construction  of  the  deed  of  settlement  of  27th  November  1802,  Jean  Rae 
took  a  life  interest  only  in  the  legacy  of  £1000  thereby  provided  for  her  and  her  issue,  and  the 
said  Jean  Rae  having  died  without  issue,  the  fee  of  the  legacy  lapsed  into  the  residue.  2. 
Because,  if  the  legacy  did  not  lapse,  the  appellants  have  not  made  up  any  title  of  representation 
to  the  said  Mary  Rae  or  Stewart.  3.  Because  the  appellants  cannot  both  approbate  and  repro- 
bate the  said  deed  of  settlement  of  the  6th  day  October  1848,  executed  by  the  said  William  Rae 
"Wilson,  and  the  appellants  have  severally  approbated  the  said  deed  of  settlement.  4.  Because 
the  claim  of  the  appellants  is  barred  by  lapse  of  time,  and  the  transactions  and  proceedings  of 
the  parties. 

Collins  for  the  appellants. — ^The  words  of  reference  in  the  deed  of  27th  November  1802,  "pay- 
able in  the  same  terms  and  under  the  qualifications,  &c.,  specified  in  former  deeds,'^  imported 
into  that  deed  all  the  qualifications  in  former  deeds  and  codicils  applicable  to  this  bequest,  and 
therefore  a  substitution  of  survivors.  The  words,  "  the  principal  to  their  issue  in  fee,''  also  con- 
tained a  good  gift  to  the  issue  of  such  of  the  nieces  as  had  issue  on  the  death  of  any  of  the 
others  without  issue.  The  direction  in  the  will  "  to  pay  to  each  of  my  nieces,  Mary,  Isobel, 
Jean,  and  Ann,  £1000,**  was  likewise  an  absolute  gift  of  a  legacy  to  each  niece,  subject  to 
divesting  if  she  had  issue — i  Jarman  on  Wills,  146  ;  Cookson  v.  Handcocky  i  Keen,  817  ;  Cator 
V.  Cator y  14  Beav.  463 ;  Warwick  v.  Hawkins ^  5  De  G.  &  Sm.  481  ;  Dawson  v.  Bourne^  16 
Beav.  29;  Fenton  v.  Farrington^  2  Eng.  Jur.  N.  S.  1120. 

Anderson  Q.C,  and  Bird^  for  the  respondents,  were  not  called  upon. 

Lord  Chancellor  Campbell. — I  must  say  I  sympathize  with  the  respondents  in  this  case 
in  being  called  upon  by  the  appellant,  who  sues  in  formd  pauperis^  to  defend  this  judgment. 
The  question  depends  entirely  on  the  construction  to  be  given  to  the  sixth  article  of  the  will. 
The  cases  cited  from  the  English  Courts  are  not  applicable,  for  here  there  are  technical  terms  of 
Scotch  conveyancing,  which  have  long  received  in  Scotland  a  particular  application.  No 
authority  whatever  has  been  cited  to  shew  that  the  Court  of  Session  has  put  a  wrong  construction 
on  the  will.  The  interlocutor  therefore  must  be  affirmed. 
Lotds  Brougham  and  Cranworth  concurred.     • 

Interlocutor  affirmed, 
Cosens  and  Hunt,  W.S.  Appellant^  Agents, — John  Court,  S.S.C.  Respondents^  Agent, 


AUGUST  10,  1859. 

John  Somerville  Johnston  (Executor  of  Thomas  Johnston,  deceased), 
Appellant^  v.  ALEXANDER  JOHNSTON,  Respondent. 

Appeal  to  House  of  Lords— Competency — Issues — 13  and  14  Vict.  cap.  36,  §  38;  48  Geo.  in. 
cap.  151,  §  15;  ,55  Geo.  in.  cap.  42,  §§  i  and  7;  59  Geo.  in.  cap.  35,  §§  6  and  7 — Process — 
//  is  competent  to  appeal  to  the  House  of  Lords  against  an  interlocutor  of  the  Court  of  Session 
adjusting  issues,  where  there  is  a  difference  of  opinion  among  the  Judges  at  adjusting.'^ 

The  defender  having  been  advised  that  the  interlocutor  of  the  Lord  Ordinary  of  28th  January 
1857,  and  those  of  the  Second  Division  of  14th  February  and  loth  March  1857,  were  erroneous, 
presented  a  petition  of  appeal  to  the  House  of  Lords.  The  pursuer  also  presented  a  petition, 
maintaining  that  the  defender's  proposed  appeal  was  incompetent,  and  praying  the  House  to 
refuse  it.  These  petitions  having  been  referred  to  the  Appeal  Committee,  the  House  of  Lords 
pronounced  the  following  order : — **  Die  Sabbati,  21°  Martij  1857.    Upon  report  from  the  Lords' 

*  See  previous  reports  19  D.  706 ;  29  Sc.  Jur.  320,        S.  C.  3  Macq.  Ap.  619 ;   31  Sc. 
Jur.  764. 
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Committees  appointed  to  consider  of  the  causes  in  which  prints  of  the  parties'  cases  nov 
depending  in  this  House  upon  appeals  and  writs  of  error  have  not  been  delivered  pursuant  totk 
standing  orders  of  this  House,  and  of  other  matters  relating  thereto,  and  to  report  to  the  House, 
and  to  whom  was  referred  the  petition  and  appeal  in  which  John  Somerville  Johnston  is  appeliais, 
and  Alexander  Johnston  is  respondent,  to  consider  whether  it  is  proper  that  the  same  shonkilx 
received,  and  to  whom  was  also  referred  the  petition  of  the  said  Alexander  Johnston,  pra}iE| 
that  the  said  petition  of  appeal  might  not  be  received,  the  same  being  incompetent,  or  any  ocdff 
made  thereon, — It  is  ordered  by  the  Lords  Spiritual  and  Temporal  in  Parliament  assembbj^ 
that  the  said  petition  of  appeal  may  be  presented  *de  bene  esse,^  and  that  the  question  of  ik 
competency  of  the  said  petition  of  appeal  be  considered  next  session :  And  it  is  further  ordered 
that  it  should  in  the  mean  time  be  referred  to  the  Second  Division  of  the  Court  of  Sessioo  k 
Scotland  to  state  to  this  House  whether  there  was  a  difference  of  opinion  amongst  the  Judges  d 
that  Division  on  pronouncing  the  interlocutor  of  the  loth  of  March  1857,  complained  of  in  ^ 
said  appeal'' 

The  Second  Division  of  the  Court  of  Session  returned  the  following  certificate  : — "Mavitg 
regard  to  the  foregoing  reference  to  the  Second  Division  of  the  Court  of  Session  in  Scotland,  ve. 
the  Judges  of  that  Court  who  were  present  when  the  said  interlocutor  of  the  loth  March  1S57 
was  pronounced,  hereby  certify  that,  in  refusing  to  allow  the  defenders  to  obtain  the  isss 
proposed  by  them,  there  was  no  difference  of  opinion,  and  that  there  was  difference  of  opinice 
among  us  as  to  the  issues  allowed  to  the  pursuer.     "J.  Hope.    J.  A.  Murray.     J.  Cowan." 

Thereafter  the  House  of  Lords  ordered  as  follows  ; — ^^  Die  Luna,  2/1^  August i  1857, — Upon 
the  report  of  the  Lords'  Committees  appointed  to  consider  of  the  causes  in  which  prints  of  the 
parties'  cases  now  depending  in  this  House  upon  appeals  and  writs  of  error  have  not  bsa 
delivered  pursuant  to  the  standing  orders  of  this  House,  and  of  other  matters  relating  thereof 
and  to  report  to  the  House,  and  to  whom  was  referred  the  respondent's  petition  in  the  caose 
Johnston  v.  yohnston,  (presented  on  the  26th  June  last,)  praying  their  Lordships  that  bos 
petition  presented  on  the  i6th  of  March  last,  might  be  again  taken  into  consideration,  with  tix 
certificate  of  the  Judges  of  the  Second  Division  of  the  Court  of  Session  thereon,  and  this  peiitioo, 
and  that  the  said  appeal  might  be  dismissed  as  incompetent,  with  costs;  and  to  whom  was  also 
referred  the  said  petition  of  the  said  respondent,  presented  to  the  House  on  the  i6tli  of  March 
last,  praying  that  the  said  appeal  might  not  be  received,  or  any  order  made  thereon ;  and  also 
the  said  certificate  of  the  Juiges  of  the  Second  Division  of  the  Court  of  Session  in  Scotland 
transmitted  to  the  clerk  of  the  parliaments  on  the  4th  of  June  last,  pursuant  to  an  order  of  the 
House  of  the  21st  of  March  last, — It  is  ordered  by  the  Lords  Spiritual  and  Temporal  in  Parba- 
ment  assembled,  that  the  prayers  of  the  said  petitions  be  not  complied  with,  but  that  the  appeal 
be  allowed  to  proceed ;  the  benefit  of  all  objections  contained  in  the  respondent's  said  petitions 
being  reserved  to  him  on  the  hearing  of  the  appeal  at  the  bar." 

The  respondent  (in  his  printed  case)  maintained,  that  whether  viewing  the  judgment  of  I4tli 
February  1857  as  an  interlocutory  judgment,  or  as  allowing  a  trial  by  jury,  the  appeal  was 
incompetent — 48  Geo.  ill.  cap.  151,  §  15;  55  Geo.  in.  cap.  42,  §§  i  and  7;  and  59  Geo.  iii. 
cap.  35,  §§6,  7.  These  provisions  were  unrepealed  by  6  Geo..iv.  cap.  120,  and  were  kept  in 
force  by  i  Will.  I  v.  cap.  69.  The  case  of  Balfour  y.  Lyle^  2  Sh.  &  M*L.,  12,  shewed  that  it 
was  incompetent  to  appeal  against  an  interlocutor,  ordering  draft  issues  to  be  lodged  by  a  pairy, 
or  against  an  interlocutor  appointing  an  issue  to  be  tried  in  certain  terms  by  a  jury.  See  also 
Bald\.  Kerr,  3  S.  &  M*L.  i.  If  the  judgment  could  be  viewed  as  one  disposing  of  the  question 
of  law  or  relevancy,  the  appeal  was  also  incompetent,  (6  Geo.  iv.  cap.  120,  §  28,)  as  leave  had 
not  been  given  by  the  Court  to  appeal,  and  the  judgment  of  loth  March  1857  was  not  appealable, 
because  it  was  interlocutory,  and  no  leave  had  been  obtained  to  appeal. 

The  appellant  in  hisprinted  case  maintained,  that  as  there  was  a  difference  of  opinion  as  to  the 
issues  allowed  to  the  pursuer  among  the  Judges  in  pronouncing  the  judgment  of  loth  March 
1857,  the  appeal  was  competent — 48  Geo.  ill.  cap.  151,  §  15.  Consequently  it  was  maintained, 
in  reference  to  the  same  section  of  the  statute,  that  it  followed  that  it  was  competent  to 
appeal  against  the  whole  of  the  previous  interlocutors.  It  was  impossible  to  maintain  that  the 
judgment  of  loth  March  1857  was  an  interlocutor  ordering  a  trial  by  jury,  there  being  no 
order  to  that  effect.  It  no  doubt  might  have  a  trial  in  view,  but  its  plain  object  and  intention 
was  to  fix  the  nature  and  form  of  the  issues  in  which  the  question  between  the  parties  might  be 
tried.  The  form  of  issue  was  most  material,  and  in  many  cases  it  might  be  of  vital  consequence; 
and  therefore  it  was  of  the  utmost  importance  that  it  should  be  open  to  appeal,  as  it  clearly 
was  under  the  statutes  in  the  present  circumstances.  See  Melrose  v.  Hastie,  i  Macq.  698^ 
ante,  p.  315. 

The  Attorney-General  (Bethell),  and  the  Lord  Advocate  (Moncreiflf),  for  the  respondent 
began — The  point  of  competency  is  the  only  point  now  to  be  argued.  The  interlocutor  of  loth 
March  1857  cannot  be  appealed  against  An  interlocutor  approving  of  issues  for  trial  is  an 
interlocutory  judgment,  and  an  appeal  is  expressly  excluded  by  48  Geo.  lii.  cap.  151,  §  15,  against 
interlocutory  judgments,  unless  where  there  is  a  difference  of  opinion  among  the  Judges,  and 
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lere  there  was  no  difference.  Again,  if  the  interlocutor  is  viewed  as  one  granting  a  trial  by  jury, 
hen  the  appeal  is  excluded  by  55  Geo.  in.  cap.  42,  §  4;  and  59  Geo.  III.  cap.  35,  §  15 ;  and  6 
[Jeo.  IV.  cap.  120,  §  15 — Balfour  v.  Lyle^  2  Sh.  &  M*L.  12;  Baldw,  Kerr,  3  Sh.  &  M'L.  i; 
4 dam  v.  A  lien ^  3  D.  11 47;  Dundee  Railway  Co,  v.  APGlashan^  10  D.  1401 ;  Cullen  v. 
Slacks  13  D.  1 1 84.  Further,  if  the  interlocutor  is  viewed  as  determining  a  question  of  law  or 
elevancy,  the  appeal  is  also  excluded  by  6  Geo.  iv.  cap.  120,  §  33.     This  section  is  not  confined 

0  the  enumerated  causes — Per  Lord  Brougham,  Irvine  v,  Kirkpatrick^  7  BelPs  Ap.  Cases,  186. 
The  Statute  13  and  14  Vict.  cap.  56,  keeps  alive  those  acts,  so  far  as  not  inconsistent  with  the 
itter  Statute.     On  all  these  points  of  view  this  appeal  is  incompetent. 

R.  Palmer  Q.C.,  and  Anderson  Q.C.,  for  the  appellant.  — This  appeal  is  quite  competent. 
X  must  be  taken  as  a  starting  point,  that,  at  common  law,  there  is  a  right  to  appeal  against 
jvery thing,  and  it  requires  a  statute  to  prevent  it — Matheson  v.  Ross^  6  Bell's  Ap.  389.  The 
general  right  to  appeal  against  an  interlocutory  judgment  was  confined  by  the  Statute  48  Geo. 
II.  cap.  151,  §  15,  to  those  cases  where  there  was  either  leave  given,  or  there  was  a  difference 
if  opinion,  or  there  was  a  subsequent  interlocutor  competently  appealed  against,  which  allowed 
f  all  prior  interlocutors  being  brought  up. 

Lord  Chancellor. — Here  we  have  a  solemn  certificate  of  the  Judges  that  there  was  a 
lifference  of  opinion.] 

That  is  so.  If,  therefore,  the  interlocutor  of  loth  March  is  appealable,  it  enables  all  the  prior 
nterlocutors  to  be  brought  up  at  the  same  time.  It  is  said  that  the  interlocutor  of  loth 
Vlarch  must  be  taken  as  one  ordering  a  trial  by  Jury,  and  that  as  such  it  is  excluded  from  appeal 
)y  the  Statutes  55  Geo.  III.  cap.  42,  §  4;  and  59  Geo.  III.  cap.  35,  §  15.  But  it  is  clearly  not 
n  terms  an  interlocutor  ordering  trial  by  jury ;  it  merely  assumes  that  there  has  been  such  an 
nterlocutor.  Why,  therefore,  should  an  appeal  be  excluded,  seeing  that  there  is  a  difference  of 
>pinion  ?  The  interlocutor  is  of  vast  moment  to  the  parties ;  for,  if  the  Court  has  miscarried  in 
ipproving  irrelevant  or  inconclusive  issues,  the  whole  expense  of  an  abortive  trial  will  be  avoided 
f^the  appeal  can  be  brought  at  once.  This  view  of  the  competency  of  an  appeal  from  an  inter- 
ocutor  approving  but  not  ordering  issues  was  taken  by  Lord  Cran worth  in  Melrose  v.  Hastiey 

1  Macq.  698,  25  Sc.  Jur.  319,  ante^  p.  315. 

It  is  said  that  the  Statute  6  Geo.  iv.  cap.  120,  §§  5  and  33,  prohibits  an  appeal  against  inter- 
ocutors  disposing  of  preliminary  defences,  and  on  questions  of  relevancy,  unless  there  is  leave  of 
he  Court.  But  neither  of  these  sections  touches  this  case,  for  the  former  section  expressly 
^^serves  enough  to  cover  this  case ;  and  the  latter  section  applies  only  to  the  enumerated  causes, 
>f  which  the  present  is  not  one. — See  Magistrates  of  Lanark  v.  Hutchinson^  2  Sh.  Ap.  386. 

J ^rd  Advocate  (Moncreifif)  replied. — The  word  "final  *'  in  6  Geo.  IV.  cap.  120,  means  final  to 
lII  intents  and  purposes,  and  not  merely,  as  the  appellants  contend,  final  as  regards  the  Court  of 
>ession.  There  is  no  precedent  of  any  appeal  ever  having  been  brought  against  an  interlocutor 
ipproving  of  issues,  and  the  practice  of  the  Court  of  Session  has  always  hitherto  proceeded  on 
he  contrary  supposition. 

Lord  Chancellor  Campbell. — My  Lords,  notwithstanding  the  length  of  the  able  argument 
t  th  e  bar  in  this  case,  I  must  say  that  the  question  seems  to  me  to  lie  in  a  very  narrow  compass 
-I  biad  almost  said  in  a  nutshell.  The  question  is,  whether  there  can  be  an  appeal  against  this 
nterlocutor,  which  was  pronounced  by  the  Second  Division  of  the  Court  of  Session  on  the  loth 
^arch  1857,  which  is  in  these  terms: — "The  Lords  having  considered  the  draft  issues  in  this 
ause,and  heard  counsel  for  the  parties,  refuse  the  issues  proposed  for  the  defender,  and  approve 
if  the  issues  proposed  for  the  pursuer,  and  find  that  these  shall  be  the  issues  to  be  tried  in  this 
:ase/'  Then  they  direct  that  the  issues  shall  be  adjusted  accordingly.  The  question  is, 
whether  there  can  be  an  appeal  against  this  interlocutor. 

Now,  it  is  allowed  that  this  interlocutor  was  pronounced  under  the  authority  given  to  the 
Second  Division  of  the  Court  of  Session  by  the  13  and  14  Vict.  cap.  36,  §  38;  and  for  the  first 
iine  this  mode  of  proceeding  is  prescribed  by  the  legislature,— "Procedure  for  the  adjustment 
>f  issues."  It  goes  on  very  circumstantially  and  minutely  to  determine  how  the  issues  are  to  be 
lettled ;  and  then  if  parties  do  not  consent,  the  Lord  Ordinary  is  immediately  to  report  the 
natter  to  the  Inner  House,  by  whom  such  issue  or  issues  shall,  upon  such  report,  be  adjusted 
md  settled. 

The  Second  Division  of  the  Court  of  Session  having,  under  the  authority  of  the  act  of  parlia- 
nent,  pronounced  this  interlocutor,  and  having  been  divided  in  opinion  upon  it,  primd  facie^ 
here  may  be  an  appeal  from  that  interlocutor  to  this  House.  And  it  is  quite  clear  that  the  onus  is 
;a3t  upon  the  respondents  to  shew  that  it  is  forbidden.    It  maybe  forbidden ;  but  is  it  forbidden  ? 

Now,  the  Lord  Advocate  very  fairly,  as  might  be  expected  from  a  gentleman  in  his  high 
station  and  of  his  great  reputation,  allows  that  he  cannot  rely  upon  the  enactment  that  there 
ihall  be  no  appeal  against  an  interlocutor  ordering  a  trial  by  jury,  but  this  is  an  interlocutor 
nade  under  the  authority  of  this  recent  act  of  parliament,  fixing  the  issues  to  be  tried.  Then, 
inrhat  is  there  to  shew  that  there  is  not  a  right  of  appeal  ?  There  has  been  a  great  deal  of 
argument  as  to  what  might  be  done  under  the  Act  of  o  Geo.  iv.  cap.  120;  but  what  is  there  to 
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shew,  that  what  was  done  under  the  6  Geo.  I  v.  is  at  all  transferred  into  the  13  and  14  Victait 
will  apply  to  an  interlocutor  made  by  a  Division  of  the  Court  of  Session  under  the  authorityif 
that  act?  This  is  a  new  procedure.  It  is  a  different  mode  of  settling  issues  from  thatiiki 
before  existed;  and  whether  there  might  have  been  an  appeal  before  or  not,  I  do  not  sec  af 
thing  whatever  to  introduce  into  this  new  mode  of  settling  issues  any  restriction  that  theremigii 
have  been  when  a  different  mode  was  prescribed.  Therefore  it  seems  to  me  that  there  bh 
prohibition  whatsoever.  It  seems  to  me  quite  clear  that  that  appeal  is  competent  It  isadnuta 
that,  as  a  general  rule,  where  the  Court  is  divided,  there  may  be  an  appeal  against  an  intB- 
locrutor,  although  it  does  not  dispose  of  all  the  merits  of  the  case,  unless  such  an  appeals 
forbidden.     Now  I  think  it  is  not  forbidden  here.  , 

I  was  very  mu2h  alarmed  at  the  Lord  Advocate  for  one  moment  suggesting  that  there  neid 
could  be  an  appeal  against  an  interlocutor  pronounced  by  the  Court  of  Session  settling  i>5» 
It  would  amount  to  a  denial  of  justice,  because  the  whole  merits  in  some  of  the  most  imporisj 
cases  that  may  be  brought  before  that  high  tribunal  may  depend  upon  whether  the  isw* 
properly  framed  or  not.  I  never  doubted  for  one  moment  that  there  was  an  appeal  froo  s 
mterlocutor  settling  issues  in  fine  causa.  And  I  think,  that,  unless  there  be  some  prohibiia 
against  an  interlocutor  pending  the  cause  where  the  Coiut  is  divided,  this  appeal  lies;  andloi 
fmd  no  prohibition  against  it. 

I  was  at  first  alarmed  when  I  thought  of  the  inconvenience  that  such  a  decision  might  occasKn 
because  I  thought  that  in  every  case  in  which  there  might  be  some  trifling  difference  of  opnJs 
among  the  Judges,  there  might  be  an  appeal  brought  to  this  House,  by  which  justice  migltf  fif 
delayed  and  needless  expense  incurred.  But  I  think  that  apprehension  is  unfounded,  lecus 
it  is  only  where  there  is  a  serious  and  final  and  express  dissent  among  the  Judges  that  an  appe! 
can  lie — ^not  when  their  opinions  may  differ  pending  the  consideration  of  the  case,  butoD]y«to 
they  finally  differ  and  are  ready  to  do  as  they  did  here,  to  certify  that  there  was  a  difference^ 
opinion.  Here  we  have  a  certificate  of  the  Judges  **  that  there  was  a  difference  of  opiwj 
among  us  as  to  the  issues  allowed  to  the  pursuer."  Therefore  we  must  suppose  that  tbejfflj 
finally  differ  seriously,  and  accordingly  expressed  that  opinion  upon  the  bench  finally  when  ^^ 
issues  were  adjusted.  Therefore  I  cannot  say  that  I  think  that  there  is  likely  to  be  any  inj^ 
venience  under  such  circunstances.  On  the  contrary,  I  think  it  is  advisable  that  where  jWJ 
is  a  serious  difficulty  and  difference  of  opinion  among  the  Judges  as  to  what  the  issues  shall » 
the  parties  should  not  be  precluded  from  taking  the  opinion  of  the  Court  of  Appeal  "P°."^ 
before  trial,  because  it  leads  to  a  strong  conjecture  that  there  may  be  an  improper  issue  jas^ 
and  a  failure  of  justice  at  the  trial,  attended  with  great  delay  and  very  serious  expense;" 
which  might  have  been  obviated  if  there  had  been  an  appeal  to  this  House  in  order  io  ^^^'^ 
whether  the  issues  which  the  majority  of  the  Judges  of  the  Court  below  thought  proper,  ortw* 
which  the  minority  thought  proper,  were  those  which  were  approved  by  this  House. 

I  am  sorry,  if  your  Lordships  should  agree  with  me  as  to  the  competency  of  this  appc4^ 
we  cannot  hear  the  case  till  the  next  session.  ^^ 

Lord  CRANWORTH.—My  Lords,  I  have  nothing  to  add  to  what  my  noble  and  learned  frj^ 
has  said,  except  that  I  would  point  out  that  the  cases  that  have  been  referred  to  in  the  ^^P^ 
were  all  cases  before  the  last  Statute.  I  confess  that  I  have  felt  during  the  whole  of  this  a^ 
menf  that  very  little  of  it  was  to  the  purpose,  because  whether  there  was  or  was  not  ^*PP 
before  the  final  end  of  the  cause  under  the  6  Geo.  iv.,  when  issues  were  settled  in  ^J^^  "5?^?ii  »ke 
directed,  or  even  if  there  had  not  been  an  appeal  (which  I  never  could  have  believed)  ^ 
matter  came  up  finally,  it  seems  to  me  that  that  question  is  entirely  put  an  end  to  by  thf  i>» 


13  and  14  Vict.  cap.  36,  which  directs  a  new  mode  of  settling  the  issues,  and  ^'^P^^^^oi 
that  the  course  of  procedure  in  respect  to  matters  connected  with  jury  trials  and  the  ^^^ 
issues  shall  follow  the  course  of  all  other  procedures  in  the  Court  of  Session ;  and  it  ^^ 
directs  that  the  Court  of  Session  are  to  settle  those  cases  themselves,  instead  of  its  .^'",^^j| 
in  the  way  in  which  they  were  originally  settled.  I  conceive,  therefore,  that  an  '^^^^ 
settling  the  form  of  the  issue  is  to  follow  the  fate  of  every  other  interiocutor  in  the  Coan 
Session.     I  have  no  doubt  therefore,  as  to  the  competency  of  this  appeal.  ,^  ^ 

Lord  KiNGSDOWN.—My  Lords,  I  entirely  agree  with  the  opinions  of  my  two  nowe 
learned  friends.  •  ^  ^l^s 

Mr,  R.  Palmer.— Will  your  Lordships  permit  me  to  refer  to  the  question  of  costs     ^^ 
hearing?  In  the  case  of  Get'/s  v.  GeiiSj  aft/e,  p.  i,  which  was  before  your  Lordships, you tho^^ 
specially  to  reserve  the  costs  of  the  objection  to  the  competency  of  the  appeal  until  tnc 
was  finally  disposed  of ;  and  I  would  ask  your  Lordships  to  do  the  same  in  the  present  case- 

Lord  Advocate. — I  do  not  object  to  that. 

Lord  Chancellor. — Be  it  so.* 

Appeal  received.  .     c  c  C. 

Appellanfs  Agents,  Douglas  and  Monilaws,  V^  ,S.— Respondent  s  Agent,  WilliamMason^ 

*  The  hearing  on  the  merits  was  postponed  to  the  next  session  j  sec  post,  p*  9^ 
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Robert  Malcolm  Kerr,  Appellant,  v.  James  Wilkie,  &c.  Respofidents. 

tatute— Qualification  of  Trustees — Assessment — Reduction— Adjournment  of  meeting — A  local 
act  authorizing  assessments  for  the  construction  of  a  bridge  described  the  qualification  of  those 
*who  were  to  be  trustees,  who  were  also  defined  to  mean  ^*  those  who  acted  as  trustees  J*  Before 
assessment  was  made,  a  notice  was  to  be  sent  to  each  proprietor  intended  to  be  assessed, 

lELD  (affirming  judgment),  That  K,,  a  qualified  but  not  an  acting  trustee,  was  not  entitled  to 
reduce  the  proceedings  on  the  ground  of  want  of  notice,  (2.)  That  notice  was  not  required 
of  an  adjourned  meeting,  for  it  was  only  a  continuation  of  the  original  meeting.^ 

By  the  "Kelvin  Bridge  (Glasgow)  Act,"  (Local  Act,  15  Vict.  c.  62,)  entituled  "An  Act  for 
onstructing  a  bridge  across  the  river  Kelvin,  near  Hillhead,  Glasgow,  in  the  county  of  Lanark, 
irith  approaches  and  works,"  power  was  given  to  assess  various  parties  for  the  construction  of 
he  bridge,  and  trustees  were  authorized  to  be  appointed.    The  Statute  enacted  : 

**  §  34.  That  no  rate  or  assessment  to  be  made  under  the  authority  of  this  act  shall  be 
'alid,  unless  notice  of  the  intention  of  making  such  rate  or  assessment,  and  of  the  time  at  which 
he  same  is  intended  to  be  made,  and  of  the  place  where  a  statement  of  the  proposed  rate  shall 
>e  deposited  for  inspection,  shall  be  given  by  the  clerk  of  the  trustees  by  circular  to  all  the 
Woprietors  and  feuars  intended  to  be  charged  with  such  rate,  or  their  respective  agents,  and 
>03ted  at  Glasgow  at  least  seven  days  previously  to  such  rate  being  made. 

"  §  92.  That  in  this  act  the  following  words  shall  have  the  several  meanings  hereby 
assigned  to  them,  unless  there  be  something  in  the  subject  or  context  repugnant  to  such  con- 
truction  : 

"  The  word  '  Trustees '  shall  mean  the  trustees  acting  by  virtue  of  this  act.** 

The  appellant  raised  the  present  action  of  redaction  against  James  Wilkie,  accountant  in  Glas- 
gow, one  of  the  trustees  appointed  by  the  act,  on  behalf  of  the  trustees,  concluding  that  the 
efender  should  exhibit  and  produce,  in  order  to  be  reduced,  the  minutes  and  proceedings  of  the 
rustees  of  dates  specified.  Reduction  of  the  assessments  and  other  procedure  following  thereon 
ras  concluded  for,  and  there  was  also  a  general  conclusion  for  repetition  of  any  sums  paid,  or  to 
e  paid,  in  name  of  assessment  imposed  by  the  minutes. 

The  pursuer  is  proprietor  of  the  lands  of  Hillhead,  which,  or  part  thereof,  are  comprehended 
mong  the  lands  subject  to  assessment  under  the  act ;  and  from  these  lands  subject  to  assess- 
lent  he  derives  more  than  £100  sterling  of  annual  feu-duties  or  rents.  He  averred,  that  in 
irtue  of  his  property  he  was  one  of  the  trustees  appointed  under  the  provisions  of  the  act  for 
arrying  its  purposes  into  effect. 

The  meeting  of  24th  June  1852,  it  was  averred,  was  called  by  circulars,  which  were  sent  only 
y  the  sixteen  trustees  mentioned  by  name  in  the  Act,  but  circulars  were  not  sent  to  other  parties, 
rho,  though  they  held  the  ;^ioo  qualification,  were  not  set  forth  by  name  in  §  i,  and,  in 
•articular,  no  circular  was  sent  to  the  pursuer  or  to  John  Kerr,  writer  in  Glasgow,  his  father, 
rho  was  also  alleged  to  possess  the  proper  qualification.  At  that  meeting,  Mr.  Bain  was 
ppointed  clerk  to  the  trust,  Mr.  Wilkie  treasurer,  Mr.  McLean  surveyor,  and  certain  gentlemen 
rere  appointed  a  committee  of  management,  and  on  them  were  devolved  all  the  powers  which 
[le  trustees  were  allowed  by  the  act  to  devolve  on  a  committee. 

The  meeting  of  24th  December  1852  was  called  bjra  circular  subscribed  by  Mr.  Bain  as  clerk, 
nd  sent  to  the  sixteen  trustees  mentioned  by  name  in  the  Act,  and  to  Mr.  Corbett,  merchant  in 
vlasgow,  a  gentleman  not  so  named,  but  possessing  the  £i(Xi  qualification.  The  circular  was 
ot,  however,  sent  to  the  pursuer  and  various  other  parties  (not  named)  who  also  possessed  that 
ualification.  The  purposes  for  which  the  meeting  was  called  were  stated  in  the  circular  to  be, 
tier  alia,  to  impose  an  assessment  in  terms  of  the  32d  §  of  the  act.  The  meeting  was  attended 
y  some  of  the  trustees  named  in  the  act,  and  also  by  a  Mr.  Paterson  not  so  named,  but  who 
as  stated  in  the  minute  to  be  "a  qualified  trustee  having  £'yx>oi  rent.'*  The  minute  bore 
lat  the  treasurer  produced  a  scheme  of  assessment  proposed  to  be  made,  and  referred  to  in  a 
otice  (engrossed  in  the  minute)  sent  to  each  person  named  in  the  scheme.  The  notice  bore 
lat  the  tnistees  intended  at  this  meeting  to  make  an  assessment,  and  that  a  scheme  of  the  pro- 
Died  rate  might  be  seen  in  Mr.  Wilkie's  hands.     It  appeared  that  this  notice  was  sent  to  Mr. 

1  See  previous  reports  20  D.  696  :  30  Sc.  Jur.  354.        S.C.  32  Sc.  Jur  272. 
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Kerr.  The  assessment  was  not  imposed  at  this  meeting  ;  but  other  matters  were  disposed! 
and  the  minute  of  meeting  bore  :  "The  meeting  to  be  adjourned  till  Wednesday  the  5thtli»( 
January  next,  for  the  purpose  of  transacting  the  other  business  before  them  to  day,  and.! 
particular,  for  the  purpose  of  their  imposing  the  assessment  for  which  notices  have  been  pi 
as  above,  if  judged  expedient."    No  special  power  to  adjourn  is  conferred  by  the  Statute. 

The  adjourned  meeting  was  held  on  the  5th  January  1853  ;  notices  were  sent  to  thcssa 
trustees  named  in  the  act,  and  to  Messrs.  Corbeit  and  Paterson,  but  none  to  any  other  panal 
though  they  held  the  ;£ioo  qualification.  The  meeting  was  attended  by  thirteen  of  thctrasri 
specially  named,  and  by  Mr.  Corbett  No  new  notice  was  given  to  the  ratepayers;  aEui 
assessment  was  imposed  for  the  year  ending  17th  June  1853,  at  the  rate  of  j^i  icxf.  pcrimpo 
acre. 

The  same  parties  were  called  to  a  meeting  on  3d  Novcnber  1853.  Five  of  the  TnsB 
mentioned  by  name  in  the  act  attended,  and  an  assessment  was  imposed  at  the  sameraie,! 
the  year  17th  June  1853  to  17th  June  1854.  The  pursuer  was  not  summoned  totbismeng 
and  he  averred  that  he  received  no  notice  of  any  kind,  but  the  minute  of  meeting  bore  a 
notice  of  the  proposed  assessment  had  been  sent  to  each  proprietor  and  feuar  mentioned  ia^ 
scheme. 

In.  these  circumstances  the  pursuer  pleaded  that,  the  meeting^  above  mentioned  hayii^M 
neither  duly  called,  nor  held  in  terms  of  the  act  of  parliament,  and  the  statutory  notices  c^^ 
intention  to  assess  not  having  been  given,  the  whole  proceedings,  and,  in  particular,  the  aas 
ments  of  which  the  pursuer  complained,  were  null  and  void,  and  ou^ht  to  be  reduced. 

The  defenders  pleaded, — (i.)  that  the  action  was  excluded  by  the  clauses  of  the  act  pror*^ 
that  disputes  as  to  assessment  betwixt  proprietors  and  trustees  should  be  finally  settled  ^* 
SheriiT.  (2.)  That  it  was  excluded  by  §  37,  giving  a  power  to  appeal,  to  the  Sheriff,  to  anrper 
aggrieved  by  any  rate  ;  and  by  the  §  88,  which  provided  that  no  proceeding  under  the  act  ^t* 
be  set  aside  for  want  of  form,  or  removed  to  a  Superior  Court.  (3.)  The  meetings  of  lb* 3^ 
tees  were  duly  called  and  held  in  terms  of  the  act,  and  the  assessments  were  legally  ivofox&i 
meetings  of  the  trustees. 

The  Court  of  Session  repelled  the  reasons  of  reduction  and  assoilzied  the  defenders. 
The  pursuer  appealed  against  the  judgment  of  the  Court  of  26th  February  1858,  mainoie^ 
in  his  printed  case  that  it  ought  to  be  reversed  for  the  following  reasons  : — i.  Because  wk< 
the  meetings  were  called  or  held  in  terms  of  the  act  of  parliament.  2.  Because  the  lacc^m 
at  the  first  meetmg,  including  the  appointment  of  a  clerk,  being  invalid  for  the  reason  awj 
stated,  all  the  subsequent  meetings  and  the  proceedings  were  invalid,  and  ought  to  be  recce*, 
on  this  farther  ground,  that  they  were  not  called  by  the  clerk  to  the  trustees  in  terms  dU 
the  act.  3.  Because  the  assessment  made  at  the  meeting  held  on  5th  January  1853  wasrora* 
under  §  34  of  the  act,  no  notice  having  been  given  in  terms  of  said  section  to  the  \  roprictc^ 
feuars  intended  to  be  charged  with  said  assessment,  of  any  intention  of  maV  ing  such  assc^o^ 
on  the  said  5th  January,  or  at  the  said  meeting.  4.  Because  if  it  should  be  held  that  ihc^ 
meeting  of  5th  January  1853,  was  held  by  virtue  of  an  adjournment,  the  proceedings  tw«j 
were  also  invalid,  in  respect  that  the  adjournment  was  unauthorized  by  the  act  of  P?"|^ 
under  which  the  meetings  of  the  "Kelvin  Bridge  Trustees**  could  alone  be  constiiutec' 
Caledonian  Railway  Company  v.  Ogilvie^  2  Macq.  239;  ante^  p.  474.  . 

The  respondents f  in  therr  printed  case,  supported  the  judgment  for  the  following  "^T^ 
—  I.  Because  the  meetings  of  the  trustees  were  duly  and  formally  convened  in  ^^V^l^ 
Statute.     2.  The  minutes  of  the  first  meeting  cannot  be  reduced  on  the  ground  of  ^"^^^'t^j 
in  calling  it,  because  no  fonnalities  Mere  directed  in  the  Statute.     3.  In  no  view  can  i^ 
valid  ground  of  reduction  that  circulars  calling  the  meetings  were  not  sent  to  the  ^^J^?^- 
Trustees  not  specially  named,  because  there  is  no  provision  in  the  act  that  the  F'^^^^Jf^ 
meetings  held  without  such  circulars  shall  be  nulL    4-  The  assessments  were  imposed  art 
proper  statutory  notices,  and  there  was  no  ground  for  reducing  them.     5.  All  the  P!:*^^^; 
sought  to  be  reduced  were  duly  and  formally  conducted  in  compliance  with  the  provisions     j 
Statute.     6.  The  grounds  of  reduction  were  trifling  and  technical,  and  contrary  to  ^^^.^^ 
equity.     7.  The  action  is  excluded  by  the  88th  section  of  the  Statute,  inasmuch  ^*J!  ^^^ 
reduce,  on  the  ground  of  want  of  form,  proceedings  in  pursuance  of  the  act.    8.  ^^^j^js 
should  be  dismissed,  because  the  jurisdiction  of  the  Court  of  Session,  as  to  such  qucstw"^ 
excluded  by  the  act.  ^^  a 

Rolt  Q.C.,  and  Anderson  Q.C.,  for  the  appellant.  —  Nothing  is  better  settled  "»^^ 
Statute  of  this  kind,  especially  where  it  gives  powers  of  assessment,  must  be  strictly  ^^  ^j^^j  j 
and  its  provisions  must  be  followed  out  to  the  letter.  Hence,  when  the  Statutes sajo  ^^^ 
circular  notice  should  be  sent  to  all  the  trustees,  the  omission  to  send  it  to  the  ^PP^  ^^  ist 
fatal  The  appellant  being  one  of  those  having  the  statutory  qualification  stated  '"  ^^he 
section  was  constituted  by  the  Statute  one  of  the  trustees,  and  as  such,  was  entitled  to^^^^  ^^^, 
meeting—/?,  v.  Langhorne^  4  A.  &  E.  538  ;  Maule  v.  Moncreiff,  5  Bell's  Ap.  345 1 .  ]^i  16S. 
I  Cowp.  26  ;  Frend  v.  Bennett,  4  C.  B.  N.  S.  576;  Winter  v.  Magistrates  of  Bdi»9»^^^ 
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^6.  Moreover,  there  was  no  notice  given  to  any  of  the  parties  interested  of  the  adjourned 
leeting  which  imposed  the  assessment.  The  notice  of  the  original  meeting  cannot  be  held  to 
ctend  to  the  adjournment. 

The  Attorney-General  (Bethell)  Q.C.,  and  Bovill  Q.C.,  for  the  respondents. — The  interpre- 
tion  clause  shews  that  the  term  "trustees"  must  mean  the  acting  trustees.  And  that  is  the 
ily  construction  consistent  with  the  other  enactments.  Now  the  appellant  was  never  an  acting 
ustee,  and  therefore  he  was  not  entitled  to  any  notice.  As  to  the  objection  that  the  notice  of 
le  original  meeting  coulJ  not  extend  to  the  adjourned  meeting,  the  objection  was  bad.  If  there 
as  a  power  of  adjournment,  as  must  be  a  Imitced,  and  it  was  therefore  competent  to  adjourn  a 
leeting  to  another  day,  the  notice  of  the  first  meeting  must  apply  equally  to  the  adjournment, 
r  both  constituted  only  one  meeting,  and  the  parties  at  the  first  raeetmg  had  ample  knowledge 
*  the  adjourn  :nent.  In  S codding  v.  Lor  ant ^  3  H.  L.  Cas.  418,  a  similar  objection  was  raised, 
id  was  rejected. 

Lord  Chancellor  Campbell.— My  Lords,  I  am  of  opinion,  and  must  so  advise  your 
ordships,  that  there  is  no  ground  whatever  for  this  appeal. 

The  first  ground  taken,  and  which  is,  as  I  think,  the  ground  mainly  relied  upon  on  the  part  of 
le  appellant,  seems  to  me  to  be  wholly  untenable.  That  was,  that  no  notice  was  given  to  the 
irsuer,  or  to  those  who  may  be  denominated  the  qualified  trustees  of  the  adjourned  meeting,  at 
hich  the  rate  was  made.  Now,  my  Lords,  I  am  of  opinion  that  it  was  not  necessary  to  give 
otice  to  that  class,  they  never  having  acted  as  trustees;  and  with  reference  to  that,  I  look  to 
le  definition  of  the  word  "  trustees  "  in  the  92d  section  of  the  act  of  parliament,  where  we  are 
esired  to  consider  that  "the  word  'trustees'  shall  mean  the  trustees  acting  by  virtue  of  this 
It."  These  trustees  (if  they  are  to  be  considered  as  trustees)  never  have  acted  ;  and  it  would 
e  most  preposterous  to  suppose  that  the  legislature  intended  that  notice  should*  be  given  to 
ich  one  of  that  indefinite  bo  Jy  of  everything  that  was  to  be  done  at  any  meeting,  and  that  if 
ny  one  of  them  did  not  receive  notice  it  would  nullify  the  proceedings.  Their  qualification  is 
iven  in  these  terms, — "And  all  other  parties  who  hold,  or  derive  in  their  own  right,  or  who 
lay  hereafter  hold,  or  derive  in  their  own  right,  the  sum  of  ;^  100  sterling  of  annu^il  feii  duties, 
r  annual  rents,  out  of  or  from  any  part  of  the  lands  hereinafter  described."  Now,  Mho  is  to 
nd  out  who  were  so  qualified  by  having  £\oci  derived  in  their  own  right,  or  hereafter  to  be 
erived,  not  only  of  annual  feu  duties,  of  which  there  is  some  record,  but  of  annual  profits,  of 
hich  there  are  no  means  of  forming  any  judgment  .'*  In  order  to  exclude  that,  the  definition 
ays,  that  none  are  to  be  considered  as  trustees,  except  they  have  acted  as  trustees;  and  these 
entlemen,  who  now  appear  as  appellants,  never  having  acted  as  trustees,  no  notice  was  necessary 
>  be  given  to  them.  I  abstain  from  giving  any  opinion  upon  the  question,  whether,  they  being 
•ustees,  and  having  acted,  if  there  were,  without  any  bad  faith,  an  accidental  omission  to  serve 
ny  of  them  with  notice,  that  would  or  would  not  have  nullified  the  proceedings.  I  abst4in  from 
iving  any  opinion  upon  that  question,  for  it  does  not  seem  necessary  for  the  House  to  consider  it. 

Then,  we  come  to  the  other  objection,  that  there  was  no  notice  of  the  adjourned  meeting  as 
igards  the  purpose  for  which  that  meeting  was  to  be  held.  Now,  my  Lords,  whether  that  is  a 
ood  objection  or  not,  depends  entirely  upon  this,  whether  the  adjourned  meeting  was  to  be  con- 
dered  as  part  of  the  original  meeting;  that  is  to  say,  whether  there  is  an  identity  between  the 
¥o  meetings.  If  the  adjourned  meeting  were  a  separate  and  independent  new  meeting, 
ertainly  new  notice  should  be  given ;  and,  according  to  the  34th  section  of  the  act  of  parliament, 
ithout  such  notice  no  rate  can  be  made.  It  seems  to  me  quite  clear  that  this  meeting,  having 
ic  power  of  adjournment,  and  having  exercised  that  power  bond  fide  when  the  adjournment  took 
lace,  it  was  part  of  that  meeting  just  as  much  as  if  it  had  been  a  meeting  held  on  the  same  day. 
Supposing  that  there  had  been  a  debate,  as  has  been  suggested  during  the  argument,  and  that, 
uring  the  debate,  the  clock  had  struck  twelve  at  night,  could  there  not  have  been  an  adjoum- 
acnt  till  the  following  day  at  nine  o'clock ;  and  would  not  the  meeting  that  was  then  resumed 
lave  been  part  of  the  meeting  which  had  taken  place  the  day  before  ?  I  cannot  doubt  it  for  a 
noment.  Whether  the  adjournment  were  only  for  three  hours  or  for  three  days,  if  the 
proceeding  is  bond  fide,  it  can  make  no  difference.  Mr.  Rolt  very  properly  admitted  that  the 
noment  you  admit  identity  of  meeting,  no  more  is  to  be  said ;  and  the  notice  that  was  given  for 
he  first  meeting  holds  good  for,  and  includes,  all  the  other  meetings  following  upon  it.  There 
las  been  a  great  deal  of  argument  as  to  whether  the  case  of  Scadding  v.  Lorant,  relating  to  the 
larish  of  St.  Pancras,  applies  to  this  case.  It  seems  to  me  that  it  does  completely  apply  to  it, 
>oth  in  its  principles  and  in  its  circumstances.  But  independently  of  that  case,  I  hold  it  to  be 
luite  clear,  that  upon  general  principles,  an  adjournment,  ^here  there  is  power  of  adjournment, 
t  bondfide^'xs  only  a  continuation  of  the  meeting.  And  that  being  so,  it  seems  to  me  to  be  quite 
mnecessary  to  consider  more  minutely  how  far  that  case  does  apply  to  the  present.  It  is  not 
)retended  that  there  is  anything  in  that  case  contrary  to  this  general  principle.  I  think  that  it 
loes  apply  to  this  case,  even  in  its  circumstances  as  well  as  in  its  principle;  but  if  there  had  been 
10  such  case  to  be  found  in  the  books,  I  should,  without  hesitation,  have  given  my  opinion  to 
rour  Lordships,  that  this  was  the  sa  ue  meeting,  and  that  the  notice  that  was  given  for  the 
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original  meeting,  as  to  the  purpose  of  making  a  rate,  applied,  until  the  rate  was    actia% 

made. 

For  these  reasons,  I  must  advise  your  Lordships  to  dismiss  this  appeal  with  costs. 

Lord  Brougham. — I  entirely  agree  with  ray  noble  and  learned  friend.  The  decision  is  ibt 
case  of  Scadding  v.  Lorant  by  this  House  was  not  necessary  in  order  to  throw  light  upon  tbs 
case ;  but  it  greatly  assists  us.  The  opinion  of  the  learned  Judges  there  taken  lays  down  tkc 
which  amounts  to  a  general  principle;  but  it  was  unnecessary  to  have  it  laid  down,  for  I  agre 
with  my  noble  and  learned  friend,  that  if  a  meeting  is  held,  and  there  is  a  power  possessed  hf 
those  who  hold  the  meeting  to  adjourn  it,  except  under  peculiar  circumstances  which  do  not  eii£ 
in  this  case,  the  original  meeting  and  the  adjourned  meeting  must,  generally  speaking,  be  taka 
to  be  absolutely  identical. 

Lord  Wensleydale. — I  entirely  agree  with  my  noble  and  learned  friends,  that  this  appc:.' 
ought  to  be  dismissed.  I  entirely  concur  with  my  noble  and  learned  friend  upon  the  wocsisad 
upon  the  construction  of  this  act  of  parliament.  I  think  it  is  clear  that  this  act  of  parliamcs; 
though  extremely  ill  drawn,  meant  something  more  to  constitute  a  person  an  acting  trustee  ilsc 
that  he  should  be  the  proprietor  of  lands  yielding  £\<Xi  sterling  in  feu  duties  or  annual  rentsL 

I  abstain  from  giving  any  opinion  whether  it  was  necessary  to  summon  the  present  appellact 
supposing  he  had  been  a  regular  trustee.  The  inclination  of  my  opinion  certainly  is,  that  z 
would  have  been  necessary  to  summon  all  those  who  were  acting  trustees;  and  that  rn^, 
proceeding  before  the  board  of  trustees  would  have  been  coram  non  judice^  if  they  did  kc 
summon  all  the  acting  trustees.  However,  it  is  not  necessary  to  give  a  final  opinion  upon  iki 
point. 

The  second  question  which  struck  me  at  first,  in  the  argument  of  Mr.  Rolt,  as  entitled  to  a 
good  deal  of  •weight,  was,  that  the  persons  who  were  liable  to  be  assessed  had  a  right  to  haw 
notice  of  the  precise  day  upon  which  the  meeting  for  making  the  assessment  was  held.  Tlui  is 
under  the  34th  section.  It  occurred  to  me  at  first  that  there  was  a  distinction  between  this  case 
and  Scadding  v.  Lorant^  that  case  not  having  decided  this  particular  point;  and,  on  that  accoBS^ 
I  wished  to  hear  counsel  argue  that  case,  because  there  is  a  considerable  difference  between  tk 
case  of  persons  affected  by  the  rate  and  the  case  of  those  who  are  themselves  a  component  pan 
of  the  body  which  is  to  act.  With  reference  to  those,  no  doubt,  there  is  a  general  porcr, 
although  it  is  not  given  by  the  act  of  parliament,  to  adjourn.  If  such  an  adjournment  took  pbce, 
tlxose  who  were  members  of  the  body  so  adjourning  would  be  bound  to  take  notice  of  their  owe 
proceedings.  They  might  have  objected  to  the  adjournment  if  they  were  present ;  or  if  the 
adjournment  were  made  by  the  chairman  of  the  meeting,  as  it  is  done  in  some  cases,  those  wIig 
were  not  present  ought  to  have  been  present  and  take  notice  oC  it.  But,  with  regard  to  third 
persons  affected  by  the  rate,  they  would  not  necessarily  be  parties  to  what  took  place  at  the 
meeting ;  and  the  question  occurred  to  my  mind,  whether  there  ought  not  to  have  been  notice 
given  to  them,  if  nothing  was  done  on  the  previous  day,  of  the  adjournment  of  that  meetiog. 
However,  the  argument  in  the  case  of  Scadding  \,  Lorant  completely  satisfies  me  that  there  is 
no  weight  in  that  point  which  struck  me  at  first,  because,  though  that  point  was  really  not  takes 
in  the  Court  below,  it  was  taken  in  the  Court  above,  in  your  Lordships'  House:  and,  oo 
that  occasion,  it  was  decided  that  there  was  no  weight  in  that  objection.  The  notice  reouiie^ 
in  that  case,  to  be  given  of  the  object  of  the  meeting  by  the  clerk,  after  the  second  session,  in 
the  church,  is  just  equivalent,  and  in  the  same  position  as  the  notice  required  by  this  §  34, 
which  is  a  notice  to  be  given  by  the  clerk  of  the  trustees  by  circular  to  all  the  proprietors  of  feo 
rights.  And  it  was,  in  that  case,  found  by  the  special  case,  that  notice  was  given  of  the  original 
meeting,  but  that  there  was  no  notice  in  the  church  of  the  adjourned  meeting;  and  your 
Lordships  expressly  decided  that  there  was  no  occasion  for  such  notice.  It  appears  to  me, 
therefore,  that  that  point  is  overruled  by  the  case  of  Scadding  v.  Lorant,  so  that  the  objection 
altogether  fails.  I  concur,  therefore,  in  the  opinion  of  my  noEle  and  learned  friend,  that  this 
appeal  must  be  dismissed  with  costs. 

Lord  Chelmsford. — I  concur  in  the  first  point,  though  the  act  of  parliament  is  extremdy 
perplexed  and  confused.  With  regard  to  the  other  point  I  also  agree  entirely.  I  think  that  the 
case  of  Scadding  v.  Lorant  decided  the  question.  But,  independently  of  that  case,  I  should 
have  thought,  when  a  meeting  is  to  be  held,  and  business  to  be  transacted,  and  where  it  is 
possible  that,  at  the  original  meeting,  the  whole  of  the  business  may  not  be  got  through,  that 
there  must  be  the  power  to  adjourn  that  meeting,  and  that  the  adjourned  meeting  is  to  be  con- 
sidered as  part  of  the  original  meeting.  If  that  be  so,  I  apprehend  that  that  gets  rid  of  the 
whole  question ;  because,  if  the  adjourned  meeting,  in  this  case,  is  part  of  the  original  meeiing, 
then  there  was  ample  notice  to  the  parties.  And  in  this  case  more  particularly  so,  because  there 
is  not,  as  in  the  case  of  a  poor's  rate,  a  mere  notice  that  the  vestry  are  to  assemble  and  to  make 
the  rate ;  but  there  is  no  notice  of  the  rate  which  is  proposed,  and  the  proprietors  themselves  are 
entitled  to  attend  the  meeting  of  which  they  have  notice,  for  the  purpose  of  objecting  to  the 
rate  or  assessment  upon  their  property.  Therefore  it  must  be  assumed,  that  if  any  person  had 
an  objecdon  to  make  to  the  rate  to  be  imposed,  he  would  attend  the  original  meeting;  and  that 
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"he  would  there  state  his  objection,  or  if  he  found  that  the  business  could  not  be  got  through  at 
that  meeting,  he  would  have  notice  of  the  adjournment  of  his  case,  and  distinct  and  personal 
notice  upon  the  subject  of  the  adjournment  of  the  question  of  the  rate.  Therefore  it  appears  to 
me  that,  upon  this  point,  the  case  of  Scadding  v.  Lorant  is  conclusive ;  but,  without  the  case  of 
^codding  V.  Lorant^  I  should  be  clearly  of  opinion  that  there  was  not  the  slightest  objection 
Ixere,  on  the  ground  of  the  want  of  notice  of  the  agenda  or  purpose  of  the  adjourned  meeting. 

Affirmed^  with  costs. 
J^or  Appellant^  Dumford  and  Co.  Solicitors,  London;  Auld  and  Chalmers,  W.S.  Edinburgh. 
J^or  RespoTtdents^  Deans  and  Rogers,  Solicitors,  London;  J.  F.  Wilkie,  S.S.C  Edinburgh. 
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The    Commercial    Bank   of    Scotland,   Appellants,   v.   John    Rhind, 

Respondent, 

Banker— Evidence— Payment— Probative  Writ— Bank  Pass  Book.— y^  brought  an  action  against 
the  bank,  with  which  he  dealt,  for  pay tnent  of  £66  8s.  lod.,  as  the  balance  shewn  by  his  pass 
book  with  the  bank  to  be  due  to  him  since  the  last  balance  was  stmck.  The  bank,  tn  defence, 
stated,  that  while  the  entries  in  the  debit  and  credit  side  of  the  pass  book  generally  were  correct, 
an  error  had  been  committed  by  a  clerk  in  entering  a  sum  of£&o  twice  to  the  credit  of  A  on  the 
same  day;  and  that,  deducting  one  of  these  sums,  A  was  their  debtor  in  £iz  i  is.  7d.  The 
bank  brought  no  reduction  of  the  erroneous  entry  in  the  pass  book,  but  pleaded,  in  the  action  for 
payment,  that  nothing  was  due;  that  the  pass  book  did  not  afford  sufficient  evidence  to  substanti- 
ate A's  claim;  that  the  onus  lay  on  him  to  prove  his  case,  or,  at  all  events,  that  they  wete 
entitled  to  a  proof  in  order  to  shew  the  error. 

Held  (reversing  judgment),  That  the  pass  book  was  not  a  probative  document  m  re  mercatona 
equivalent  to  a  receipt,  but  was  only  primi  facie  evidence  liable  to  be  rebutted,  and  that  the  bank 
were  entitled  to  proof  t^xomI  de  jure  of  their  averments.^ 

This  action  was  raised  by  the  pursuer,  who  is  a  farmer  at  Tomich,  near  Invergordon,  against 
the  Commercial  Bank,  for  payment  of  the  sum  of  £66  8j.  lod.,  being  the  balance  alleged  to  be 

due  on  his  cash  account  .  .      ,    .       ,        1.  l  j        n  a  u- 

The  defence  was,  that,  instead  of  anythmg  bemg  due,  the  pursuer  had  really  overdrawn  his 

account  to  the  amount  of  ;t  13  II J- 2^/.  r   ro        *      j  *    *u 

The  point  at  issue  between  the  parties  was,  whether  a  sum  of  ^8o,  entered  to  the  pursuer  s 
credit  in  his  pass  book  on  5th  June  1855,  was  to  be  taken  into  account  or  not. 
The  entries  on  the  last  page  of  the  pursuer's  pass  book  to  his  credit  were  as  follow  :— 

"igee  Forward,  ^467    2    6 

June    5.'  Eighty  pounds,  „  A.  M.   G.  MacG.     80    o    o 

^  Eleven Vounds,  „  A.M.   G.  MacG.     11    o    o 

6.  Eighty  pounds,  „  A.  M.   G.  MacG.     80    o    o 

19.  Twenty  pounds,  „  A.  M.   G.  MacG.     20    o    o 

July  12.  Twenty-five  pounds  &  lod.  „  A.  M.   G.  MacG.    25    o  10 

These  entries  were  all  averred  by  the  pursuer  to  be  genuine  bond  fide  entries,  verified  by  the 

initials  of  the  two  proper  bank  officials.  ..^  uir.u         1.       -j-. 

The  statement  by  the  defenders  was  :— «  The  entries  in  the  pass  book  of  the  cash  paid  into 
bank  by  or  on  account  of  the  pursuer,  after  the  31st  of  October  1854,  are  correct,  with  the 
exception  of  the  entry  of  £%o,  under  date  the  6th  of  June  1855.  No  such  sum  was  paid  into  the 
bank,  or  was  received  by  the  defenders,  or  any  of  their  officers  or  clerks,  at  Invergordon,  either 
from  the  pursuer  or  on  his  account,  on  that  date,  and  the  entry  was  a  mistake  committed  by  Mr. 
Georee  McGregor,  the  defender' s  accountant  at  Invergordon,  who  inserted  it  m  the  pursuer's 
pass  book,  with  reference  to  a  sum  of  £^  which  had  been  pa^d  in  on  account  of  the  pursuer  on 
the  evening  of  the  5th  of  June  1855,  after  bank  hours,  and  which  the  accountant  did  not  observe 
had  been  akeady  credited  to  the  pursuer  in  the  said  pass  book,  on  the  said  5th  of  June. 

Then  ftirther  details  as  to  the  mistake  were  set  forth.     

1  See  previous  reports  19  D.  519;  29  Sc.  Jur.  254.        S.C.  3  Macq.  Ap.  643 ;  32  Sc  Jur.  283..; 
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The  Court  of  Session  held  that  the  pass  book,  being  a  writ  in  re  mercatorid^  was  equivakm  is 
a  formal  receipt  and  was  entitled  to  all  the  privileges  of  such  a  document. 

The  bank  thereupon  appealed,  maintaining,  in  their  printed  case,  that  the  judgmeot  4 
the  Court  of  Session  should  be  reversed  for  the  following  reasons : — i.  The  entries  in  tbe 
pass  b(  o:  to  the  credit  of  the  respondent,  subsequent  to  31st  October  1854,  the  dateoftbe 
last  balance  ;  and,  in  particular,  the  entry  ot  ;£8o  on  the  6th  of  June  1855,  were  not,  by  tbeb? 
of  Scotland,  probative  or  privileged  writings.  2.  The  third  plea  in  law  of  the  respondess. 
maintaining  that  these  entries  could  not  be  cut  down,  contradicted,  or  explained,  except  byte 
writ  or  oath,  was  unsound.  3.  The  appellants  were  entitled  to  a  proof  of  their  averments,  tha 
they  only  received  one  sum  of  ;£8o  fron  the  pursuer  in  June  1855,  and  that  the  entr)'of  6th  Jck 
1855  was  a  dupli:ate  entry  of  that  in  the  pass  book  of  the  5ih  of  June  1855,  and  was  madebf 
mistake. — i  Bell's  Com.  823;  Erskine,  3,  2,  22,  &c. ;  Johnston  y,  Grant^  6  D.  ^TS\  •i^s''^^ 
Picton,  4  B.  &  C.  715. 

The  respondent  in  his  printed  case^  supported  the  judgment  on  the  following  grounds :- 

I.  According  to  the  system  and  practice  of  banking  in  Scotland,  a  pass  book  or  written  xtcoA 

of  money  transactions  between  a  bank  and  its  customer,  contains,  inter  alia^  the  written  reccip 

of  the  bank  granted  to  that  customer  for  each  sum  of  money  deposited  therein  to  his  credit 

The  receipts  so  granted  are  equivalent  to  sepa-ate  formal  receipts  and  are  entitled  to  all  tic 

privileges  and  effect  of  such  documents.     Further,  these  entries  ef  money  deposited  to  tbecreda 

of  a  customer  are  so  written  and  authenticated  in  the  bank  pass  book  as  to  constitute  a  holpgnf^ 

receipt  of  the  bank.     Consequently  they  possess  all  the  qualities  and  privileges  in  law  of  fcol> 

graph  writings — 16  Vict.  c.  20;   Tait  on  Evidence,  307,  336;  Stair,  4,  43,  4;  Erskine,  4, 2, 20; 

3,  2,  24;  3,  4,  4;  Jfevaynes  v.  Noble ^  i  Meriv.  535.     2.  The  entry  of  deposited  money  in  t^ 

pass  book  here  being  a  bank  receipt,  it  neither  requires  to  be  stamped  in  terms  of  the  Stai^ 

Act,  nor  to  be  attested  in  terms  of  the  act  1681,  in  order  to  render  it  probative;  but  it  is* 

privileged  writ  in  re  mercaiorid,  and  therefore  probative,  notwithstanding  that  the  signatures iR 

in  the  form  of  initials.     Moreover,  it  is  privileged  and  probative  in  respect  of  being  a  holograpSi 

writ,  and  followed  by  rei  internentus — 16  and  17  Vict,  c  59;    i  Bell's  Com.  53,  45,  ed.  i85*« 

Thomson  v.  Gilkison^  9  S.  27;  Tait  on  Evidence,  pp.  122-124;  Erskine  3,  1,  iJ^\  Dickson « 

Evidence,  pp.  360,  409,  412;  i  Shaw's  Bell's  Com.  54;  Buchanan  v.  Dennistoun,  13  S.  841* 

3.  The  fact  of  the  deposit  of  the  money  having  been  verified  by  the  production  of  a  probaii^ 

writ  of  the  bank,  and  the  respondent  having  thereby  fulfilled  the  onus  of  proof  that  lay  upon 

him,  it  is  not  competent  for  the  bank  to  redargue  the  evidence  of  their  own  writ  by  parole,  or  to 

lead  a  proof  prout  dejure  for  that  purpose.     JVattv,  Afac/ar/ane,  15th  February  1828,  F.C; 

Wilson  V.  Sinclair,  4  W.S.  398-409;  Bell's  Prin.  §  534,  p.  208.     4.  It  is  not  competent  for  tbe 

bank  to  superindu:e  upon,  or  conjoin  with,  the  present  process,  reductive  conclusions  to  c« 

down  their  own  exjacie  probative  writ,  there  being  no  allegation  upon  the  record  of  this  \xof^ 

of  falsehood,  fraud,  or  error  in  essentialibus  of  the  said  writ,  capable  of  founding  a  reducticffl* 

the  same. 

The  Attomey^General  (Bethell),  and  Anderson  Q.C.,  for  the  appellants.— The  intcrlocot^J 
of  the  Lord  Ordinary  had  put  the  case  on  its  right  foundation,  and  the  interlocutor  of  the  Second 
Division  was  against  the  first  principles  of  justice,  and  could  not  be  supported  by  any  auibonty. 
The  circumstance,  that  the  entries  to  the  credit  of  the  customer  were  initialed  by  the  o/ficffs» 
the  bank,  was  introduced  as  a  protection  to  the  bank  itself,  and  not  for  the  purpose  of  making 
these  entries  any  more  binding  upon  them  than  if  the  initials  had  not  been  there;  and  w«e 
initials  could  not  preclude  the  bank  from  establishing  that  the  entries  were  double  entries  or  tw 
same  identical  payment.     Assuming  the  appellants'  averments  to  be  true,  which  must  be  doij 
in  this  question  of  relevancy,  the  conduct  of  the  respondent  amounted  to  a  gross  ^^'^^fv' 
according  to  the  general  rule,  evidence  prout  dejure  was  admissible  in  all  such  cases.    Had  tw 
Appellants  brought  an  acticn  of  reduction,  this  could  scarcely  have  been  disputed,  and  if  so,tM 
question  resolved  itself  into  one  of  procedure  rather  than  of  principle.     But  tberc  *as  nj 
necessity  for  a  reduction.     It  was  impossible  to  contend  that  the  entries  were  in  thenatui* 
probative  writs,  so  as  not  only  to  bear  faith  in  judgment,  and  therefore  to  be  binding,  but  ^ 
UQ  probatio  probata  until  reduced  and  set  aside.     Let  it  be  assumed  that  the  pass  book  and  t 
entries  therein  were  writings  in  re  mercatorid^  this  did  not  make  them  probative  in  '^^^j 
contended  for,  but  merely  privileged  to  the  effect  of  being  obligatory,  but  not  to  ^^^^  fl-^ 
standing  against  every  impeachment  until  formally  set  aside  in  an  action  of  reduction.    ^  /'"' » 
exchange  is  undoubtedly  an  instrument  in  re  mercatorid,  and  therefore  privileged.    But  it  is* 
established,  that  it  may  be  impeached  on  the  ground  of  mistake  or  fraud,  by  evidence/^' 
jure,  and  a  reduction  is  not  necessary — Campbells,  Dryden,  3  S.  320;  Crichtons.  ^^^^?^ 
516;  Fraser  v.  M^Naughton,  9  S.  720;  Flockhart  v.  Lawson,  9  S.  873;  and  10  S.  472;/^  ^g 
Wynford  in  Hunter  y,  Georges  Trustees,  7  W.S.  339;  Macdonald  v.  Langton  and  ^f»'^  J 
303;  Bums  v.  Burns,  3  D.  1273;  Little  v.  Smith,  8  D.  265  ;  The  same  has  been  r^^^^^^t^e 
to  a  bank  cheque  or  ox^^x— Crawford  y,  Munro,  2  S.  243.     These  cases  did  not  V^.j^^^f^ 
specialty,  as  alleged  by  the  respondent,  of  the  document  being  negotiable.    This  considera 
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ould  not  be  maintained.  If  admissible  at  all,  it  would  have  an  opposite  tendency  and  effect. 
Jut  further,  the  action  of  the  respondent  is  brought  for  the  balance  of  a  current  or  open  account, 
ot  of  a  settled  or  fitted  account,  and  it  is  only  where  an  account  is  "  fitted  "  that  the  doctrine  of 
irskine,  (3,  2,  24,)  relied  upon,  is  applicable.  The  respondent  must  admit  that  the  entries  to  his 
lebit  in  the  account  were  not  conclusive  as  against  him ;  but,  if  so,  it  is  impossible  that  the  entries 
o  his  credit  can  be  so.  The  account,  as  such,  must  either  be  probative  in  to  to,  or  not  at  all. 
The  account,  moreover,  is  that  which  is  kept  with  the  bank.  The  pass  book  is  only  a  copy, 
ind  the  appellants  do  not  dispute  that  the  copy,  as  appearing  from  the  pass  book,  is  primd  facie 
evidence  against  them,  and  it  may  well  be,  that  the  onus probandi  is  thrown  upon  them.  But 
:bey  are  willing  to  discharge  themselves  of  that  onus  by  evidence  of  the  true  state  of  the  account, 
md  of  the  source  of  the  mistake  whereby  the  two  entries  came  to  be  introduced  into  the  pass 
3ook.  The  books  of  the  bank  contain  another  copy  of  the  account ;  and  these  books,  if  rejularly 
kept,  are  admissible  m  evidence  valeant  guaniu/n — See  cases  referred  to  in  Dickson  on  Evidence, 
p.  592.     They  have  been  produced,  and  contain  only  one  entry  of  ;£8o. 

y^oU  Q.C.,  and  Mark  Napier,  for  the  respondents,  contended — that  it  was  an  old  established 
rule  of  the  law  of  Scotland,  that  a  loan  of  money,  or  a  deposit  of  money,  cannot  be  proved 
except  by  writing.  Writing  is  the  only  voucher,  and  where  such  writing  exists  as  is  sufficient  for 
a  voucher,  it  is  proof  positive,  and  its  effect  can  only  be  taken  away  by  the  writ  or  oath  of  the 
party  in  whbse  favour  the  writing  is  conceived — Stair,  4,  43,  4;  Ersk.  4,  2,  20;  Gray  v.  Grant, 
M.  4474;  Sscond  Report  Mercantile  Law  Commission,  1855,  pp.  6,  7,  Appx.  pp.  54,  55.  Parole 
evidence  is  not  competent,  even  for  a  collateral  purpose — Stewart  v.  Syme,  12th  December  181 5, 
F.  C. ;  and  such  evidence  is  not  admissible  to  prove  allegations  of  fraud,  so  as  to  cut  down  a 
proper  written  voucher  for  payment  of  money.  But  here  the  two  entries  initialed  by  the  officers 
of  the  bank  are  in  the  nature  of  probative  writs,  and  just  as  effectual  for  all  purposes  as  if  they 
bad  contained  the  requisites  of  the  act  1681,  c.  5.  First,  They  are  so,  because  they  must  be 
taken  to  be  holograph  of  the  bank.  The  bank  agent  in  whose  handwriting  the  entries  are,  and 
by  whose  initials  and  the  initials  of  the  accountant  they  are  verified,  must  be  taken  to  have 
represented  the  bank  itself;  and  it  being  a  corporation  or  public  company,  it  could  only  make  a 
holograph  writing  by  its  authorized  officer,  and  thus  the  bank's  holograph  jis  the  same  as  the 
banc's  duly  attested  bond — Ersk.  3,  2,  22.  Second,  The  entries  are  probative  as  being  in  re 
ntercatorid.  Transactions  between  a  banking  company  and  their  customer,  a  merchant  or  dealer, 
are  undoubtedly  mercantile,  and  if  they  be  so,  any  written  obligation  relative  thereto  has  the 
same  effejt  as  a  deed — Ersk.  4,  2,  4;  i  Bell's  Com.  53.  The  two  entries  are  entitled  to  precisely 
the  same  effect  as  separate  receipts  for  money  granted  by  the  bank's  officers  would  have  had. 
Until  set  aside  by  reduction,  these  two  receipts  would  have  been  conclusive  of  their  contents, 
and  the  bank  must  account  for  the  money  in  both,  unless  they  should  disprove  the  respondent's 
title  on  a  reference  to  his  oath — Anderson  v.  Forth  Marine  Insurance  Company,  7  D.  268 ; 
Wright  w.  Paterson,  6  Pa  ton's  A  pp.  38. 

The  only  exception  to  this  rule  was  in  the  case  of  bills  of  exchange,  where  eVvlenze  prout  de 
jure  may  be  given  in  a  suspension  or  ordinary  action ;  and  the  reason  of  this  exception  is,  because 
bills  of  exchange  were  negotiable. 

Anderson  Q.C.,  in  reply. 

Cur,  adv,  vuli. 

Lord  Chancellor  Campbell. — My  Lords,  this  is  certainly  an  important  case;  but  its 
importance  has,  I  think,  been  considerably  exaggerated.  ■  The  appeal  raises  a  question  of 
procedure  rather  than  of  principle.  The  appellants  admit  that  the  entries  in  the  pass  book  are 
primd  facie  evidence  against  them ;  and  the  respondent  admits  that  these  entries  are  not  finally 
conclusive.  The  only  dispute  at  present  is  as  to  the  time  and  manner  in  which  the  appellants 
may  impeach  the  accuracy  of  these  entries;  the  appellants  contending  that  they  are  entitled  to 
do  so  ope  exceptionis  as  a  defence  to  the  present  action ;  and  the  respondent  contending  that  this 
can  only  be  done  by  bringing  a  cross  action,  namely,  an  action  of  reduction. 

It  would,  indeed,  be  a  reproach  to  the  law  of  Scotland,  if,  there  being  satisfactory  evidence 
that,  by  the  mistake  of  acler^,  there  had  been,  in  the  pass  book,  a  double  entry  of  the  same  sum 
to  the  credit  of  the  respondent,  the  mistake  could,  in  no  way,  be  shewn  by  the  bank,  and  if  he 
were  entitled  fraudulently  to  extort  from  them  £io  beyond  the  amount  of  what  is  justly  due  to 
him.  But  it  is  conceded  that  if,  in  the  present  action,  the  bank  should  be  precluded  from  any 
defence  except  scripto  vel  juramento,  by  written  docu  nents,  or  by  the  pursuer  in  this  action 
being  put  upon  his  oath,  and  confessing  the  scandalous  fraud  with  which  he  is  charged, — the 
ban'c,  by  bringing  an  action  of  reduction,  would  be  permitted, /r<7///  de  jure  (/.  e,,  by  any  credible 
evidence)  to  prove  that  the  pursuer  had  paid  into  the  bank  only  one  sum  of  £io\  that  this  sum 
was,  by  mistake,  twice  entered  to  his  credit;  that,  in  his  dealings  with  the  ban%',  the  balance 
was  against  him ;  and  that  (the  present  action  being  suspended)  the  judgment  in  favour  of  the 
bank,  in  the  action  of  reduction,  would  then  be  a  complete  defence  to  the  present  action  for 
recovering  the  balance  claimed. 
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Although  I  may  venture  to  say  that  the  more  expedient  course  would  be  to  admit  proof  of  the  | 
mistake  and  fraud  as  a  defence  to  the  present  action,  if  the  rules  of  Scotch  procedure  voe^ 
allow  this  course  to  be  adopted ;  yet  we  are  bound  in  this  appeal  to  decide,  as  best  we  may,  isibe 
circumstances.  There  is  no  doubt  that,  in  Scotland,  by  the  act  of  1681,  deeds,  when  execoad 
with  certain  solemnities,  and  by  the  common  law  certain  mercantile  writings,  such  as  recdjo, 
are  denominated  probative,  and  are  to  be  received  in  evidence  without  proof  that  theyzie 
genuine ;  and  that,  when  sued  upon  as  genuine,  they  cannot  be  redargued  in  that  suit  acejit 
scripto  vel  juramento. 

We  are  to  consider  whether  this  action  is  brought  on  a  probative  instruaient.  The  summms 
says  that  the  defenders  should  be  ordained  to  make  payment  to  the  pursuer  of  the  sum  i 
£6S  &r.  lod,  sterling,  being  the  balance  due  to  the  pursuer^;*  a  current  cash  account  betvea 
the  defenders  and  pursuer,  the  first  item  of  which  is  dated  31st  October  1854,  and  the  last  ito^ 
the  2 1  St  July  1856,  conform  to  the  said  account  itself,  which  will  be  produced  at  the  callii| 
hereof,  and  is  hereby  specially  founded  upon  with  the  sum  of  i6j.  8^.,  being  the  interest  dneot 
the  said  account  at  the  rate  allowed  by  the  defenders  on  current  cash  accounts. 

In  his  condescendence  the  pursuer  states  that  he  was  supplied  by  the  defenders  with  a  pass 
book,  in  which  were  entered  various  payments  and  receipts  occurring  between  him  and  the  baak 
of  the  respective  dates  at  which  those  were  made.  He  afterwards  adds,  '^  that  the  paymena 
made  by  him,  according  to  the  pass  book,  amount  to  ;£683  3^.  4^/.,  while  the  sums  received  bf 
him  and  charged  against  him  by  the  defenders  amounted  to  ;£6o6  14J.  6^.,  leaving  a  balaace 
due  to  him  of  £66  8r.  lor/.,  conform  to  the  said  account  or  pass  book  herewith  produced.*' 

Accordingly  the  pass  book  is  produced,  and  is  in  evidence,  and  the  part  of  it  relied  upoQ 
between  31st  October  1854  and  12th  July  1855  is  set  out,  and  is  headed,  **  Dr,  The  CommcrcMJ 
Bank  of  Scotland  in  account  with  Mr.  John  Rhind,  Cr.*'  It  contains  16  items  on  the  debts 
side  and  25  items  on  the  creditor  side,  those  on  the  debtor  side  being  initialed  by  the  agent  and 
accountant  of  the  bank.  There  is  no  balance  struck,  and  no  signature  at  the  foot  of  the  aocouot 
Including  the  double  entry  of  j£8o  on  the  debtor  side,  the  balance  of  £66  Sj-.  lod.  is  in  fevoor 
of  the  pursuer,  as  he  alleges;  but  striking  out  one  ;£8o,  there  is  a  balance  of  £i'^\\s.2d,^ 
favour  of  the  defenders. 

The  defenders,  by  their  pleas  in  law,  insisted  that  they  were  entitled  to  prove,  prout  dejifh 
that  there  had  been  the  double  entry  of  a  sum  of  ;£8o — first  on  the  5th  June ;  and  again  on  the 
6th  June ;  the  mistake  having  arisen  from  the  payment  having  been  made  late  on  tht  5th  after 
banking  hours. 

Now,  I  am  clearly  of  opinion  that  the  account  or  pass  book  on  which  the  action  is  brought,^ 
not  probative.  Erskine  says  that  "fitted  accounts"  are  probative;  but  the  respondent's coan» 
admit  that  this  is  not  a  "  fitted  account ; "  it  is  an  "  account  current "  not  signed  and  not  s^^ 
It  is  an  open  or  current  account,  and  used  in  opposition  to  a  fitted  or  settled  account.  Tbe 
proposition  is  too  monstrous  to  be  hazarded,  that  this  document  as  a  whole  is  probative,  so  as, 
like  the  Great  Seal  of  England,  to  prove  itself. 

The  respondent's  counsel,  therefore,  were  driven  to  contend  that  all  the  credit  side  or  we 
account  was  to  be  discarded,  and  that  each  of  the  sixteen  items  on  the  debit  side  was  to  oe 
taken  separately  as  a  probative  writ.  But  this  seems  to  me  to  be  inadmissible.  The  *^^^^ 
cannot  thus  be  bisected  vertically.  The  pursuer  himself  treats  it  as  one  entire  document;  a^ 
for  the  purpose  of  making  out  his  balance  of  ;£66  8r.  iQr/.,uses  as  evidence  the  whole  of  ^*^*^ 
side.  Can  the  proposed  conversion  of  the  debit  side  into  sixteen  separate  and  independent 
receipts  be  allowed  ?  Take  the  two  entries  respecting  the  ;£8o^  and  what  do  they  indicate  ?- 
"June  5,  ;f 80  A.  M.  C.  MacG.  £^  or.  a/."  "June  6,  £fio  A.  M.  C.  MacG.  £^  or.  od^  Jh^ 
are  supposed  to  be  two  perfect  writings,  in  re  mercaioridj  which  tell  their  own  story^  and  do  do* 
require  any,  the  smallest  adminicle  of  evidence,  and  which  can  only  be  impugned  scrip«^  ^ 

An  accountable  receipt  for  a  deposit  with  a  banker  in  the  usual  form  may  well  be  prop*^**' 
for  giving  faith  to  it,  the  story  which  it  expressly  tells  is  complete,  and  it  is  deliberately  P***",^ 
be  used  by  itself  as  a  proof  of  the  deposit  But  these  entries  in  the  pass  book,  "^^^^^^.^JJ 
debit  or  credit  side,  are  merely  items  m  an  account  current  afterwards  to  be  examined,  ^w^^ 
and  fitted.  According  to  the  mode  of  operating  proposed,  the  customer  might  take  *  P^  j. 
scissors,  and,  cutting  oflf  all  the  items  in  which  the  bankers  take  credit  for  payments,  gi^^ 
evidence  the  other  side  of  the  account,  and  so  make  at  least  a  primd  facie  case  agaio^^  ^ 
bankers  to  recover  the  full  amount  of  all  his  payments  into  their  hands  for  the  last  six  )^^^^ 

Considering  that  this  pass  book  (as  its  name  indicates)  is  a  book  which  passes  between 
bankers  and  their  customer,  being  alternately  in  the  custody  of  each  party,  I  think  cnin^*^^ 
credit  of  the  bank  may  be  as  go^  primd  facie  evidence  for  the  banxers,  as  those  on  the  ou»e 
side  are  primd  facie  evidence  against  them.  .  ^ 

Having  come  to  the  conclusion  that  this  action  is  brought  to  recover  no  particular  ^^P^f'^Jy* 
a  balance  alleged  to  be  due  as  appears  by  the  pass  book,  and  that  the  pass  Dook  is  not  P^{*^  ^^ 
and  that  the  pass  book  is  only  primd  facie  evidence,  liable  to  be  rebutted /r^i//  dejure^  1  do 
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deem  it  necessary  to  examine  the  cases  cited,  in  which,  on  a  charge  of  fraud,  evidence  has  been 
admitted  for  the  defendant  ope  exceptionisy  without  an  action  of  reduction.  It  is  conceded  that 
this  may  be  done  in  all  actions  on  negotiable  securities,  though  probative ;  and  there  seems  great 
difficulty  in  seeing  why  the  same  liberty  should  not  be  given  with  respect  to  other  mercantile 
instruments,  although  it  may  be  properly  withheld  where  the  action  is  brought  on  a  deed 
probative  under  the  act  1681,  by  which  the  deed  is  required  to  be  executed  with  such  solemnities 
that  it  may  be  considered  to  be  in  the  nature  of  a  record.  But  the  pass  book  not  being  within 
the  category  of  probative  writs,  there  is  no  ground  for  contending  that  an  action  of  reduction  is 
necessary  for  letting  in  proof  of  error  in  any  of  its  statements. 

I  do  not  understand  tne  great  alarm  alleged  as  likely  to  occur  in  Scotland  by  our  reversing  the 
view  of  the  Court  of  Session.  The  customer  still  proves  his  deposit  by  the  initialed  pass  book; 
and  this  pass  book,  according  to  the  learned  Judges  who  reversed  the  interlocutor  of  the  Lord 
Ordinary,  is  not  absolutely  conclusive,  for  they  allow  that,  by  bringing  an  action  of  reduction, 
all  the  entries  in  the  pass  book  may  be  questioned,  and,  prout  dejure,  proved  to  be  erroneous. 

I  will  only  further  observe  that,  in  my  opinion,  a  direct  stigma  has  been  attempted  to  be 
thrown  on  the  bankers  for  defending  this  action.  In  my  opinion,  if  they  were  convinced,  that 
the  pursuer  was  knowingly  trying  to  avail  himself  of  the  mistake  of  a  double  entry,  they  acted 
meritoriously  in  seeking  to  resist  and  to  expose  the  fraud  of  which  he  was  guilty. 

Upon  the  whole,  I  must  advise  your  Lordships  to  reverse  the  interlocutor  appealed  against, 
and  to  remit  the  cause  to  the  Court  of  Session,  with  directions  to  admit  the  appellants  to  a  proof 
prout  dejure  of  their  defence. 

Lord  Brougham. — My  Lords,  I  entirely  agree  with  my  noble  and  learned  friend  in  the 
course  which  he  recommends  your  Lordships  to  take  in  this  case. 

Lord  Cranworth. — My  Lords,  I  have  only  a  very  few  words  to  add,  concurring,  as  I  do, 
entirely  with  my  noble  and  learned  friend.  The  entries  in  the  pass  book,  whereby  the  appellants 
charge  themselves,  are,  in  the  mode  in  which  they  are  entered,  sufficient  to  enable  the  customer 
to  charge  them.  But  when  he  sues,  as  substantially  he  does,  on  the  pass  book  as  a  current 
account,  it  must  surely  be  open  to  the  appellants  to  shew,  that  they  are  entitled  to  add  to  their 
credit  on  the  side  of  the  account,  opposite  to  that  in  which  they  are  charged,  a  sum  of  £fio  as 
due  to  them  for  any  reason  from  the  respondent  The  pass  book,  as  an  account  current,  is  not 
of  itself  a  probative  document ;  and,  not  being  so,  there  can  be  no  reason  why  the  appellants 
should  not  be  at  liberty  ope  exceptionis  to  defend  themselves  by  shewing  the  error  according  to 
the  fact. 

Lord  Chelmsford. — My  Lords,  I  entirely  agree  in  the  view  of  this  case  which  has  been 
taken  by  my  noble  and  learned  friend,  the  Lord  Chancellor.  It  is  admitted,  that  the  mistake 
(if  it  be  a  mistake)  of  the  entry  of  the  same  sum  twice  over  in  the  respondent's  pass  book,  may 
be  corrected  in  some  other  proceeding.  But  it  is  said,  that  the  entries,  being  of  the  character  of 
probative  writings,  no  defence  can  be  allowed  in  the  present  action,  which  is  not  founded  upon 
proof  scripto  vel  juramento. 

It  appears  to  be  conceded,  that  if  this  were  an  account  current  of  an  ordinary  description,  it 
would  be  open  by  any  species  of  proof  to  establish  its  incorrectness ;  and  the  Lord  Justice  Clerk 
observes,  that  "  the  effect  of  the  entries  cannot  be  got  rid  of  in  the  shorthand  and  easy  way  of 
treating  it  as  a  mere  account  current,  or  copy  of  one;"  thereby,  as  it  seems  to  me,  conceding 
that  if  it  could  be  treated  as  a  mere  account  current,  the  effect  of  the  entries  might  be  got  rid  of. 
Now  it  is  impossible  to  deny,  that  this  account  was  a  current  account,  as  contradistinguished 
from  a  fitted  or  settled  one.  For  the  pursuer  in  his  summons  proceeds  for  the  balance  of  an 
account,  which  he  expressly  calls  ''a  current  cash  account;'*  and  which  account,  he  says,  will 
be  produced,  and  is  hereby  specially  founded  upon. 

But  it  is  said,  that  although  the  account  may  be  a  current  account,  yet  it  is  one  not  of  an 
ordinary  character ;  and  that  from  the  peculiar  nature  of  the  entries  of  the  sums  paid  in  to  the 
bank,  each  entry  is  equivalent  to  an  accountable  receipt,  and  is  in  itself  a  probative  writing. 
And  in  support  of  this  argument,  the  printed  rules  of  the  bank  were  referred  to,  by  one  of  which 
it  is  declar^,  "  That  for  money  paid  into  the  account  the  entry  in  the  pass  book  must  be  initialed 
by  both  the  agent  and  accountant,  to  make  the  receipt  complete  and  binding  on  the  bank."  The 
object  and  effect  of  this  rule  appear  to  me  to  be,  that  the  bank  will  refuse  to  recognize  any  receipt 
of  money  which  is  not  vouched  in  a  particular  manner,  but  not  that,  if  it  is  so  authenticated,  it 
shall  be  taken  to  be  conclusive,  and  subject  to  no  ordinary  exception.  This  provision  for  the 
security  of  the  bank,  therefore,  does  not  appear  to  me  to  change  the  character  of  the  account 
fron  an  ordinary  banking  account  to  one  of  such  an  extraordinary  and  unusual  description  as  to 
justify  the  assertion  of  the  respondent,  that  it  would  be  competent  to  him  to  cut  off  the  side  of 
the  account  which  vouches  the  payments  made  to  him,  and  to  found  himself  solely  upon  the 
entries  in  his  favour,  or  upon  any  one  of  them,  which  he  might  choose  to  select,  and  which 
would  be  probative  against  the  book. 

I  should  have  had  very  great  doubt  whether,  if  the  action  had  been  brought  to  recover  the 
exact  sum  of  ;£8o,  upon  which  the  dispute  arose,  it  would  have  been  treat^  as  an  insulated 
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transaction,  unconnected  with  the  rest  of  the  account,  and  so  entitled  to  whatever  chancter 
would  have  belonged  to  it,  if  it  had  stood  alone.  But  the  nature  of  the  action  appears  {o  me  la 
preclude  the  view  taken  by  the  respondent.  It  is  founded  on  the  whole  account  expreskV 
described  as  a  current  account.  The  account  itself  is  brought  by  the  pursuer  before  the  Coon, 
and  it  would  be  unreasonable,  as  well  as  unjust,  to  say,  that  the  different  sides  of  such  an  axxxm 
should  have  a  diiTerent  effect,  when  the  balance  which  is  claimed  can  only  be  arriired  at  by  a  da 
investigation  of  the-  whole  account. 

The  passages  cited  from  Erskine  and  from  Stair  to  shew,  that  the  testimony  of  witnesses  is  not 
ad:nissible  to  prove  a  borrowing,  and  that  payment  cannot  be  estabhshed  without  a  voucher,  da 
not  apply,  as  this  is  neither  a  case  of  lending  nor  a  defence  of  payment  It  is  the  claim  of  a 
balance,  the  existence  of  which  depends  upon  the  fact  of  the  deposit  of  a  particuLr  sum  of 
money,  which  is  met  by  the  denial  of  such  a  deposit  having  been  made.  If  the  hankers  had 
given  an  accountable  receipt  for  the  ;£8o,  that  would  have  been  a  privileged  mercantile  writiag 
which,  by  the  law  of  Scotland,  would  be  probative ;  and  if  the  authenticated  entries  in  the  pass 
book  could  have  been  assimilated  to  such  receipt,  they  would  have  been  entitled  to  the  sai» 
weight.  But,  for  the  reasons  which  I  have  already  given,  I  think  that  the  whole  account  most 
be  looked  at  in  the  same  manner,  and  that  being  open  and  unsettled,  it  must  be  subject  in  tbis 
action  to  every  description  of  proof,  by  which  its  accuracy  and  correctness  can  be  impeacixd 
For  these  reasons,  I  am  of  opinion  that  the  interlocutor  appealed  from  ought  to  be  reversed. 

The  Attorney-General. — My  Lords,  we  have  paid  costs  in  the  Court  below.  These,  of  county 
will  be  direjted  to  be  returned ;  and  your  Lordships  will  give  us,  I  have  no  doubt,  the  costs  af 
the  reclaiming  note  presented  by  the  present  respondent,  on  which  the  erroneous  interlocutor 
now  reversed  was  pronounced.  If  so,  the  order  will  be, — "Reverse  the  interlocutor  appealed 
from;  refuse  the  reclaiming  note  for  respondent  with  expenses,  and  order  the  costs  paid  bytix 
appellant  to  be  returned  ;"  and  then  remit  to  the  Court  below  with  the  direction  stated  bymj 
Lord  Chancellor. 

Mr,  Rolt, — The  only  observation  I  would  make  upon  that  would  be,  that  probably  ywf 
Lordships  would  leave  the  expenses  in  the  Court  of  Session  to  be  dealt  with  by  the  Coait  of 
Session. 

Lord  Chancellor. — We  ought  always  to  pronounce  the  decree  which  we  think  ought  to 
have  been  pronoimced  by  the  Court  of  Session.  The  only  doubt  I  have  is  as  to  the  costs  of  the 
reclaiming  note. 

The  Attorney-General. — The  Lord  Ordinary's  interlocutor  tallies  with  what  your  Lordships 
are  now  pleased  to  say  was  right.  Against  that  interlocutor  the  present  respondent  presents 
a  reclaiming  note  to  the  Court  of  Session,  and,  on  that  application,  the  Court  of  Session  nude 
the  present  erroneous  order.  What  the  Court  of  Session  ought  to  have  done  should  have  beeSt 
as  I  humbly  submit,  to  refuse  that  reclaiming  note  with  expenses.  And  what  they  ought  to  bavc 
done  I  humbly  ask  your  Lordships  now  to  do. 

Mr,  Roll. — All  that  we  say  is,  that  we  went  with  a  reclaiming  note  to  the  Court,  and  « 
thought  that  we  went  there  rightly  ;  that  there  was  sufficient  doubt  upon  the  question  to  estiu^ 
us  to  do  so ;  and  we  submit,  that  your  Lordships  would  not  give  the  expenses  in  the  Court « 
Session  against  us,  it  being  a  unanimous  judgment. 

Lord  Chancellor. — If  those  expenses  ought  to  have  been  given  by  the  Court  bcJofi  ** 
ought  to  give  them  now. 

Mr,  Rolt, — They  ought  not  to  have  been  given  there,  even  assuming  the  judgment  which  the 
House  has  now  given. 

Lord  Chelmsford. — Ought  they  not  to  have  refused  the  reclaiming  note  with  expenses? 

The  Attorney-General. — The  costs  must  follow  the  event. 

Lord  Chancellor. — If  it  would  have  been  in  the  discretion  of  the  Court  below  to  ha*"* 
refused  or  allowed  the  costs  of  the  reclaiming  note,  it  may  be  open  to  a  question ;  but  if  depffh 
the  costs  would  follow  the  decision  in  favour  of  one  party,  then  those  costs  ought  to  be  gives 
now. 

,    Mr.  Roll. — It  is  not  a  matter  of  course  to  give  costs  in  refusing  a  reclaiming  note;  tbc  toon 
may  determine  to  refuse  a  reclaiming  note  without  costs. 

Lord  Chancellor.— The  general  principle  is,  that  if  the  Court  of  Appeal  affirms  what  w* 
been  done  below,  it  affirms  with  costs. 

Lord  CRANWORTH.—  Lord  Cottenham  was  quite  right  in  laying  down,  that  the  giving  w^ 
ou^ht  not  to  be  treated  as  punishment,  but  only  as  saying  that  the  party  is  wrong,  and  mist  pT 
the  expanses. 

The  Attorney-General. — Nothing  is  more  to  be  deprecated  than  a  discretionary  power. 

Lord  Chancellor. — The  return  of  the  costs  to  the  appellant,  1  suppose,  would  follow^ 
judgment  as  a  matter  of  course ;  but  there  will  be  no  objection  to  include  that  in  the  order. 

The  Attorney-General. — Your  Lordships  mu^t  make  an  order  for  it. 

Lord  C  ran  worth. — The  House  will  declare,  that  the  Court  of  Session  ought  to  WJJ 
pronounced  an  interlocutor  dismissing  the  reclaiming  note  with  expenses^  and  that  the  id<^  ^^     / 
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paid  by  the  appellants  ou^ht  to  be  returned;  and^  with  that  declaration,  the  cause  will  be 
remitted  to  the  Court  of  Session. 

Lord  Chancellor. — The  Clerk  of  the  Parliaments  will  draw  up  the  order  in  proper  form. 

Interlocutors  reversed  accordingly. 
For  Appellants^  Loch  and  Maclaurin,  Solicitors,  London;  John  Archibald  Campbell,  C.S. 
Edinburgh. — For  Respondent^  Robertson  and  Simson^  Solicitors,  London;  William  Steele^ 
Solicitor,  Edinburgh. 
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John     Somerville    Johnston,    Appellanty    v.    Alexander    Johnston, 

Respondent. 

Reduction— Error— Fraud — ^Ju>  Crediti — ^Jury  Cause— Issue — At  a  meeting  of  friends  after  the 
death  of  a  pdrty,  the  heir  at  law  signed  a  minute  prepared  by  the  agent  for  the  executory  agreeing 
to  hold  a  sum  of  £\(yoOypart  of  the  succession^  to  be  moveable.  He  afterwards  brought  an 
action  to  reduce  the  agreement ,  on  the  ground  of  misrepresentation  and  essential  error.  Form 
of  issues  cuijusted  to  try  the  question,  A  defence  that  the  sum  of  money  was  moveable^  and 
that  the  conversion  of  it  into  an  heritable  form  was  not  the  act  of  the  deceased,  in  respect  that  he 
was  at  the  time  insane,  and  incapable  of  managing  his  affairs. 

Held  (affirming  judgment),  Not  to  be  pleadable  ope  excepiionis,  as  that  question  was  premature 
at  such  a  stage. 

Opinion — That  the  jus  crediti  in  the  sum  was  heritage:  Per  LORD  C  ran  worth  and  Lord 
Chelmsford. 

Appeal  to  House  of  Lords — Competency — Expenses — An  appellant  having  succeeded  in  a 
petition  against  the  competency  of  an  appeal,  and  the  respoftdent  having  succeeded  on  the  merits, 
the  respondent 

Held  entitled  to  the  costs  of  the  appeal,  deducting  the  appellants  costs  of  the  petition  as  to 
C(^mpetencyy 

T  he  Lord  Ordinary  pronounced  the  following  interlocutor : — "28th  January  1857. — Finds  that 
it  is  albged  by  the  purauer,  that  the  sum  of  ;£i6oo  was  advanced  by  the  1  ite  Thomas  Johnston, 
in  orJer  to  be  invested  on  heritable  security;  and  that  the  said  sum,  along  with  other  smaller 
suns  advanced  by  other  parties,  was  invested  on  the  security  of  the  assignation  to  the  heritable 
bond  for  j^aSoo  referred  to  on  the  record ;  and  the  assignation  was  taken  in  name  of  George 
Johnston  and  John  Johnston,  but  the  same  was  held  by  them  in  trust  for  the  parties  severally 
advancing  the  money,  and,  in  particular,  in  trust  for  Thomas  Johnston,  to  the  extent  of  the  j^i6oo 
so  advanced  by  him:  Finds  that,  assu  iiing  these  aver.nents  to  be  correct,  the  right  of  Thomas 
Johnston  on  the  heritable  security  to  the  extent  of  ;£i6oo  so  advanced  by  him,  and  held  by  his 
trustees  for  him,  was  heritable;  but  that  the  defender's  averments,  that  Thomas  Johnston  did 
not  effect,  and  was  not  a  party  to  the  effecting,  the  investment  of  the  said  sum  on  heritable 
security,  remain  to  be  inquired  into,  and  are  now  reserved:  Finds  that,  by  the  minute  of  agree- 
ment sought  to  be  reduce  i,  the  pursuer  appears  to  have  abandoned  and  departed  from  the  claim 
for  ;^i6oo  without  any  consideration  whatever,  and  not  on  a  transaction  or  compromise,  or  mutual 
adjuitment  of  opposing  interests:  Finds  that  the  pursuer  has  alleged  facts  and  circumstances 
relevant  to  infer  redd:tion  of  the  said  minute:  Therefore  repels  the  objection  to  the  relevancy 
pleided  by  the  defenders." 

Tne  Second  Division  recalled  this  interlocutor,  and  held,  that  the  pursuer  had  averred  relevant 
facts,  and  ordered  issues  to  be  tried  as  to  whether  the  pursuer  was  induced  by  misrepresentation 
or  essential  error  to  enter  into  the  agreement. 

The  defender  appealed  to  the  House  of  Lords,  and  the  competency  of  the  appeal  has  been 
decided.     See  ante,  p.  895;  3  Macq.  Ap.  619  :  31  Sc.  Jur.  764. 

On  the  merits  of  his  appeal  the  defender  maintained  in  hU  printed  case  that  the  interlocutors 
of  the  Cjurt  of  Session  should  bs  reversed,  for  the  following  reasons:  —  !.  The  sum  of  £1600 
held  in  tru>t  for  the  de:eased  Thos.  Johnston,  was  moveable  in  the  person  of  the  latter,  as  in  a 
question  of  his  succession.  Consequently,  the  incerlocutors  appealed  from  were  erroneous,  in 
respect  effect  was  thereby  refuied  to  the  first  plea  in  liw  stited  as  preliminary  for  the  appellant, 

*  See  previous  reports  19  D.  706;  29  Sc.  Jur.  320.        S.  C.  3  Macq.  Ap.  619:  32  Sc.  Jur.  286. 
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in  so  far  as  rested  on  the  second  ground  therein  set  forth,  and  to  the  second  plea  stated  as  pre- 
liminary, as  the  same  were  reserved  to  be  disposed  of  along  with  the  merits,  by  the  interiocntor 
of  the  Lord  Ordinary,  of  date  17th  June  1856.  2.  No  averments  sufficient  or  relevant  to  snppon 
the  reductive  conclusions  of  the  action  were  set  forth  by  the  respondent;  and  the  interlocutor  of 
the  Lord  Ordinary  of  the  28th  of  January,  and  also  the  interlocutor  of  the  Second  Division  ot 
the  Court  of  Session,  dated  14th  (signed  17th)  February  1857,  were  erroneous,  in  so  far  as  ds 
relevancy  of  the  respondent's  averments  was  thereby  sustained  to  any  effect  whatever.  Purd» 
V.  Rowats^  19  D.  2g6.  3.  The  issues,  approved  of  by  the  Court  below,  were  incompetent  Ib 
point  of  form,  and  irrelevant  in  substance,  and,  further,  they  were  not  warranted  by  the  facts  set 
forth  on  the  record  on  the  part  of  the  respondent  Railton  v.  Matthews^  3  Bell*s  Ap.  56;  A^. 
By  Mor.  16,312;  RosSy  Mor.  5545;  Graham^  Mor.  S599* 

The  pursuer  supported  the  interlocutors  of  the  Court  of  Session  on  the  following  grounds:— 
''  I.  Loo'cing  at  the  nature  of  the  case  and  the  averments  of  the  respondent  on  the  record,  die 
course  followed  by  the  Court  in  repelling  the  appellant's  pleas,  and  allowing  the  case  to  go  to 
trial  upon  the  issues  for  the  respondent,  was  both  according  to  law  and  practice,  and  was  tbe 
most  expedient  for  both  parties.  2.  The  issue  proposed  for  the  appellant  was  neither  relevaat 
as  a  defence  to  the  respondent's  action,  nor  was  it  supported  by  allegations  on  the  record 
sufficient  to  raise  such  an  issue." 

R,  Palmer  Q.C.,  and  Anderson  Q.C.,  for  the  appellant. — The  sum  of  ;^  1600,  held  in  trust  k& 
the  deceased  Thomas  Johnston,  was  moveable  in  his  person.  There  is  no  absolute  rule  of  lav 
which  applies  in  such  cases ;  but  every  question  depends  on  its  own  circumstances,  and  the 
terms  of  the  deeds  on  which  the  right  is  founded.  In  Bell's  Principles,  §  1482,  it  is  laid  dovcj 
that  "  if  \\Mtju5  crediti  be  merely  to  demand  a  sum  of  money  or  share  of  the  general  trust  foiKi, 
it  is  moveable."  Here  the  sole  right  to  demand  anything  vested  in  Thomas  Johnston,  and  what 
he  was  entitled  to  demand,  was  merely  to  have  an  account  of  the  sum  of  £\(xx>.  The  trustees 
were  not  bound  to  convey  to  him  the  heritable  security  itself,  but  merely  to  pay  him  the  mone}*— 
Car/roe  v.  Carfrae^  4  D.  605  ;  Scott  v.  Scott^  8  D.  892. 

If,  therefore,  theyi/j  crediti  were  moveable,  the  interlocutor  of  the  Lord  Ordinary  was  wrong 
in  finding  it  to  be  heritable.     The  question,  however,  whether  it  was  heritable  or  moveable,  was 
one  of  law,  and  therefore  the  mistake  would  not  be  material — See  Midland  Great  Rail'amy  Ce^ 
v.  Johnson,  6  H.  L.  C.  798. 
[Lord  Chancellor. — I  think  it  is  clearly  a  question  of  fact.] 

Whether  a  right  is  heritable  or  moveable  must  be  a  question  of  law,  depending  entirely  upon 
the  construction  of  deeds.  If,  therefore,  the  question  was  one  of  law,  an  error  will  not  affect  the 
transaction.  An  agreement  entered  into  on  the  supposition  of  a  doubtful  right  is  bindings 
Hope  V.  Dickson^  12  S.  222  ;  Dickson  v.  Nalbert,  10  D,  586;  Wilson  v.  SincSiir,  4  W.S.  398; 
Dickson  V.  Monkland Railway  G?.,  5  W.S.  445. 

There  are  no  averments  of  any  misrepresentation  or  concealment  which  are  relevant  to  go  to 
trial.  At  all  events,  the  counter  issue  proposed  by  the  appellant  ought  to  have  been  allowed. 
The  issue  set  up  the  point  that  the  late  Thomas  Johnston  was  not  compos  mentis^  but  was 
suffering  under  mental  imbecility — Kennedy  v.  Kennedy^  6  D.  40.  It  was  not  necessary  that  a 
separate  action  of  reduction  should  be  raised  for  this  purpose. 

The  Attomey-Generdi  (Sir  R.  Bethell),  and  the  Lord  Advocate  (Moncrieff),for  the  respondent.— 
As  to  the  first  point,  there  are  abundant  relevant  allegations  of  fraud  and  misrepresentation  to 
suffice  for  going  to  trial.  As  to  the  issue  proposed  for  the  appellant,  it  is  incompetent,  for  the 
late  Thomas  Johnston  was  admitted  to  be  sui  juris  at  the  date  of  the  investment.  His  imbecility 
cannot  be  established  by  way  of  defence  or  exception. 

R,  Palmer  replied. 

^  Cur,  adv.  vnlt. 

Lord  Chancellor  Campbell. — My  Lords,  I  am  of  opinion  that  the  two  interlocutors  of 
14th  February  and  loth  March  1857  ought  to  be  affirmed. 

Against  the  former  the  appellant  pbjects  that  it  is  erroneous,  inasmuch  as  it  does  not  adjudi- 
cate on  the  preliminary  pleas  in  law,  which  allege  in  substance  that  the  property  in  question  was 
moveable  and  not  heritage. 

If,  upon  the  undisputed  facts  alleged  and  admitted  upon  the  record,  it  had  clearly  appeared 
that,  in  point  of  law,  the  property  must  necessarily  be  considered  moveable,  I  think  that  the 
Court  ought  at  once  to  have  so  adjudicated,  and  to  have  pronounced  a  decree  of  absolvitor. 
The  pursuer  alleges,  that  the  property  was  heritage,  and  if,  upon  his  own  shewing,  it  certainly 
was  not  heritage,  he  can  have  no  case  ;  for,  if  it  was  moveable,  there  could  be  no  "  misrepre^ 
sentation  "  nor  *'  concealment."  Therefore,  if  the  ;^i6oo  had  been  a  sum  of  money  alleged  to  be 
secured  merely  by  a  promissory  note,  so  as  certainly  to  be  moveable  and  not  heritage,  I  think 
that  the  interlocutor  ought,  on  the  preliminary  pleas,  to  have  adjudged  that  it  was  moveable, 
and  to  have  assoilzied  the  defenders. 

But,  looking  to  the  record,  if  there  be  any  grave  doubt  whether  the  property  was  moveable  or 


86o.]  JOHNSTON  T/.  JOHNSTON.      [L,  Cranworth's  opinion.]     911 


eritage,  and  the  Court  deemed  that,  in  furtherance  of  justice,  and  for  the  benefit  of  the  parties, 
:  would  be  better  first  to  direct  issues  and  to  try  whether  there  had  or  had  not  been  the 
lisrepresentation,  concealment,  and  essential  error  alleged,  I  think  the  Court  had  the  power  to 
ronounce  the  interlocutor  of  14th  February,  without  their  adjudicating  on  the  question  whether 
le  property  was  moveable  or  heritage.  Such,  we  are  assured  by  the  Lord  Advocate,  is  the 
ractice  of  the  Court  of  Session  in  similar  cases.  And  this  practice  seems  to  me  to  be  reason- 
ble.  If  the  immediate  decision  of  a  question  of  law  is  absolutely  necessary  to  the  determin- 
tton  of  the  matter  in  dispute  between  the  parties,  the  Court  must  adjudicate  upon  it,  however 
ice,  difficult,  and  doubtful  it  may  be ;  but  where  there  are  facts  in  controversy  between  the 
parties,  bearing  on  this  question  of  law,  I  think  that  the  Court  may  direct  issues  instead  of 
djudicating  on  the  question  of  law  in  the  first  instance. 

I  shall  abstain  from  giving  any  opinion  whether,  upon  the  statements  on  the  record,  the 
property  in  controversy  is  moveable  or  heritage,  and  I  am  by  no  means  certain  that  the 
[uestion  depends  merely  upon  the  written  documents. 

The  next  objection  to  the  interlocutor  of  14th  February  1857  is,  that  it  finds  "that  the  pursuer 
las  averred  on  the  record  facts  and  circumstances  relevant  to  be  sent  to  probation." 

As  to  the  relevancy,  I  could  not,  during  the  argument,  bring  myself  to  entertain  any  doubt. 
The  allegation  of  the  pursuer,  "that  he  was  induced  to  sign  the  agreement  by  misrepresentation 
>r  concealment  of  material  facts,  and  under  essential  error,"  may  be  incapable  of  proof ;  but  I 
hink  they  are  abundantly  sufficient,  if  proved,  to  support  the  action  of  reduction.  This  was  a 
amily  settlement,  and  a  family  settlement,  when  bond  fide,  the  law  much  favours.  If,  as 
suggested  on  the  face  of  this  written  agreement,  it  had  been  considered  doubtful  by  the  parties 
rhether  the  sum  of  ;^i6oo  was  moveable  or  heritage,  neither  party  would  have  been  allowed  to 
*esile.  But  if  it  was  heritage,  and  the  pursuer  had  been  told  as  a  fact  by  Swan,  that  it  was 
noveable,  and  so  was  induced  to  sign  the  agreement  under  the  circumstances  stated,  he  would 
dot  be  bound  by  it.     The  argument,  that  it  was  a  mistake  of  law,  I  hold  to  be  entirely  futile. 

The  consequence  is,  that  the  two  issues  which  were  directed  are  unexceptionable.  The  first, 
irhich  is  confined  to  what  took  place  at  the  meeting  of  9th  July  1855,  perhaps  might  have  been 
Framed  more  advantageously  for  the  pursuers  ;  but  he  is  contented  with  the  wording  of  it ;  and, 
indeed,  the  second  issue  of  itself  would,  I  think,  be  sufficient  to  raise  the  real  question  of  fact 
between  the  parties. 

I  have  only  further  to  consider,  whether  the  unanimous  decision  of  the  Court,  in  refusing  the 
issue  proposed  by  the  defenders,  was  right,  that  issue  being,  whether  the  said  investment  was  or 
N2LS  not  the  act  of  the  said  deceased  Thomas  Johnston  ? 

Now,  I  am  of  opinion  that,  upon  the  trial  of  the  two  issues  which  have  been  directed,  the 
question  must  arise,  and  must  be  decided,  whether  the  sum  of  j£i6oo  in  controversy  was  move- 
able or  heritage  ?  The  finding  on  this  question  is  indispensable  to  the  finding  whether  there  was 
misrepresentation  or  concealment,  or  essential  error  as  alleged.  Hence,  as  far  as  may  be 
material  for  determining  this  question,  the  state  of  mind  and  all  the  acts  of  Thomas  Johnston 
may  be  given  in  evidence  ;  and  I  cannot  believe,  that  any  such  ludicrous  objection  can  be  taken 
as  *'that  before  evidence  can  be  given  that,  during  the  transaction  of  the  investment,  he  was 
non  compos  mentis,  he  must,  although  in  his  grave,  be  cognosced  as  a  lunatic."  Therefore  the 
third  issue  is  wholly  unnecessary ;  and  on  this  ground  the  refusal  of  it  is,  I  think,  sufficiently 
defended. 

I  must  therefore  advise  your  Lordships  that  this  appeal  be  dismissed  with  costs. 

Lord  Brougham. — My  Lords,  1  entirely  agree  with  my  noble  and  learned  friend  in  omnibus 
in  the  conclusion  at  which  he  has  arrived,  and  in  the  grounds  upon  which  he  has  come  to  that 
conclusion. 

Lord  Cranworth. — My  Lords,  looking  in  this  case  to  the  declaration  of  trust,  I  have  come 
to  the  conclusion,  that  the  sum  in  question  is  heritage ;  so  far,  1  mean,  as  its  nature  is  to  be 
ascertained  on  the  face  of  the  deed.  Whether,  though  heritage  on  the  face  of  the  document,  it 
may  be  competent  to  the  defender  to  shew  by  evidence  that  it  is  moveable,  is  a  point  on  which 
I  give  no  opinion.  I  can  discover  no  distinction  in  principle  between  such  a  trust  in  favour  of 
several  persons  and  a  trust  in  favour  of  one.  If  the  whole  ^2800  had  been  advanced  by  Thomas 
Johnston,  and  the  declaration  of  trust  had  been  made  in  the  same  language  as  that  actually 
adopted,  only  varied  so  as  to  make  it  applicable  to  one  person  only,  there  surely  could  have  been 
no  doubt  or  difficulty.  The  deed  would  have  run  thus : — "  Considering  that  we  accepted  said 
assignation  in  our  favour  for  the  purpose  of  serving  our  friend  to  whom  the  whole  of  the  afore- 
said sum  belongs,  therefore  we  declare,  that  no  part  of  the  said  sum  belongs  to  us  ;  and  that  we 
hold  the  said  assignation  merely  in  trust  and  for  behoof  of  the  said  Thomas  Johnston." 

This  would  have  had  the  same  effect,  so  far  as  relates  to  the  nature  of  the  security,  as  if  the 
assignation  had  been  to  Thomas  Johnston  himself.  That  doctrine  will  hardly  require  authority, 
but  it  is  enunciated  in  Bell's  Prin.  §  1488. 

It  can  make  no  difference,  that  there  are  more  persons  than  one  filling  the  character  of  what  in 
England  we  call  cestuis  que  trust    In  the  one  case,  the  sole  creditor  might  call  on  the  trustees 
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to  denude  as  to  the  whole.  In  the  other,  every  creditor  might  call  on  them  to  denude  of  u 
aliquot  portion. 

The  rights  of  the  persons  interested  under  this  deed  bear  no  resemblance  to  the  rights  a 
creditors,  to  satisfy  whom  the  debtor  has  conveyed  an  estate  upon  trust  to  raise  money  by  sak 
or  otherwise.  In  such  a  case  the  doctrine  referred  to  by  Mr.  Bell  (Prin.  §  14.82)  appLes.  The 
JUS  crediti  under  the  trust  is  in  such  a  case  merely  to  demand  a  sum  of  money, — a  share  of  ife 
general  trust  fund ;  and  it  is  therefore  moveable.  This  distinction  runs  through  all  the  case 
cited.  In  the  case  now  before  the  House,  the  money  was  advanced  expressly  on  heritabfe 
security,  taken,  it  is  true,  in  the  names  of  trustees,  but  that  makes  no  diSerence  as  to  die 
character  of  the  fund. 

I  am  therefore  satisfied,  that  the  money  was  not  moveable  but  heritage ;  and  I  tberefo; 
concur  with  the  Lord  Chancellor  in  thinking  that  the  two  issues  granted  at  the  instance  of  ^ 
pursuer  (the  respondent)  were  properly  granted.  And  I  further  concur  with  him  in  thinki^ 
that  the  other  issue  was  properly  refused.  If  the  points  which  it  was  intended  to  raise  can  be 
gone  into  m  the  present  action,  they  must  be  admissible  in  answer  to  the  pursuer's  second  issoe, 
for  they  go  to  shew  that  there  was  no  essential  error. 

I  feel  bound  to  add,  that,  if  I  had  not  satisfied  myself  that  this  sum  is  heritable,  I  sliould  hatt 
felt  very  gre  t  doubt  whether  any  issues  ought  to  have  been  directed.  For  the  pursuer  does  bbc 
allege,  that  if  it  be  moveable  on  the  face  of  the  instrument,  he  has  any  means  of  varying  whitsp 
appears  on  the  document.  And  if,  according  to  the  true  construction  of  the  declaration  of  trast. 
the  sum  in  question  is  moveable,  the  Judge,  as  soon  as  the  pursuer  has  closed  his  case,  will  be 
bound  to  tell  the  jury,  whatever  may  have  been  established  in  proof,  that,  without  requiris^ 
evidence  on  the  part  of  the  defender,  they  are  bound  to  find  a  verdict  for  him,  inasmuch  as,  ia 
such  a  case,  there  can  have  bejn  no  decepaon  — no  essential  error.  The  trial,  therefore,  in  ssca 
a  case,  would  be  periectly  useless.  There  are  pre:isely  the  same  means  now  of  deciding  on  the 
construction  of  the  instrument  as  will  exist  at  or  afier  the  trial 

It  is,  however,  unnecessary  for  me  to  speculate  on  the  point,  entertaining,  as  I  do,  a  dear 
opinion  that  the  sum  in  question  is  heritage,  and  not  moveable. 

Lord  Chelmsford. — My  Lords,  1  agree  in  the  result  at  which  my  noble  and  learned  friends 
have  arrived,  upon  the  grounds  which  have  been  clearly  stated  by  my  noble  and  learned  fneod 
(Lord  Cran worth).  The  question  which  Hes  at  the  root  of  the  whole  case  is,  whether  the  sum  d 
£i(yoo,  advanced  by  Thomas  Johnston  upon  the  assignation  of  the  bond  for  £2,^00  to  Geor^ 
and  John  Johnston,  is  an  heritable  or  a  moveable  subject.  If  it  is  moveable,  there  could  have 
been  no  misrepresentation  nor  essential  error  which  induced  the  pursuer  to  enter  into  theagrw- 
ment  of  the  9ih  of  July  1855.  It  was,  therefore,  not  liable  to  reduction,  and  the  defender  was 
entitled  to  an  absolvitor. 

It  is  admitted,  that  if,  upon  the  face  of  the  instruments,  the  subject  matter  clearly  appeared  t9 
be  moveable,  the  Court  ou^ht  to  have  so  decided  ;  and  so  I  suppose  they  ought  to  have  done  it 
it  cbarly  appeared  to  hz  heritage.  But  it  is  said  that,  if  the  question  was  considered  by  the  Court 
to  be  doubtful,  it  was  competent  to  them  to  waive  the  decision  until  after  the  trial  of  issues  of 
fact  between  the  parties.  I  must  say,  I  entertain  serious  doubt  whether  this  course  could  pro- 
perly be  pursued.  I  cannot  but  express  this  opinion  with  some  hesitation,  after  what  has  been 
said  by  ray  noble  and  learned  friend  the  LORD  CHANCELLOR.     I  assume,  that  there  was  no 

f)robability  that,  upon  the  trial  of  issues,  any  fact  was  likely  to  be  proved  which  would  throwaoT 
ight  upon  the  le^jal  character  of  the  subject,  and  that  the  case  would  have  come  back  to  tbe 
Court  after  the  trial  still  to  be  determined  by  them  upon  the  construction  of  the  instruments. 
Under  these  circumstances,  it  appears  to  me,  that  it  was  the  right  of  the  parties  to  have  the 
previous  decision  of  the  Court  upon  the  legal  question  upon  which  the  whole  case  might 
ultimately  turn.  Whatever  difficulty  might  surround  the  question,  the  jus  crediti  must  haveboen 
either  of  a  moveable  or  an  heritable  character  ;  and  if  moveable,  the  whole  case  would  at  once 
have  bien  disposed  of  without  the  necessity  of  a  trial.  Oujht  not  the  Court  to  have  placed  the 
parties  in  a  position  to  determine  whether  it  was  worth  their  while  to  incur  the  expense  of  an 
inquiry  into  the  facts  which,  in  one  view  of  the  case,  would  be  entirely  thrown  away  ?  This 
appe.irs  to  have  been  the  opinion  of  the  Lord  Ordinary,  who,  upon  the  assumption  that  the  pur- 
suer's averments  M'ere  correct,  (which  they  certainly  were,  as  they  were  proved  by  the  written 
documents,)  found  that  the  right  of  Thomas  Johnston  on  the  heritable  security  to  the  extent  of 
j^i6oo  was  heritable,  before  he  found  that  "the  pursuer  had  alleged  facts  and  circumstances 
relevant  to  infer  reduction  of  the  agreement."  The  Second  Division,  by  recalling  the  inter- 
locutor of  the  Lord  Ordinary,  and  finding,  that  the  pursuer  "  had  averred  on  the  record  facts  and 
circu  nstances  relevant  to  be  sent  to  probation,'*  intimated  their  opinion  that  it  was  unnecessary 
for  them  to  decide,  as  a  preliminary  question,  whether  the  subject  was  heritable  or  moveable. 
And  yet  they  must  hive  prcx:ceded  upon  the  assumption  of  its  being  heritable,  otherwise  there 
would  have  been  nothin^j  to  send  to  probation. 

Entertaining  the  view  which  I  have  expressed,  I  should  have  thought  the  interlocutor  approv- 
ing of  the  issues  proposed  for  the  pursuer  clearly  erroneous,  if  I  were  not  able,  upon  the  face  of 
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the  documents^  to  ascertain  that  the  subject  matter  to  which  the  agreement  sought  to  be  reduced 
referred  was  heritage,  and  consequently,  that  the  case  was  open  to  the  allegation  of  misrepresent- 
ation or  essential  error  to  ground  the  action  of  reduction.  There  can  be  no  doubt  that  the  bond 
and  disposition,  the  subject  of  the  assignation  to  the  trustees,  with  its  obligation  to  infeft  in  the 
lands  and  barony  of  Langshaw,  and  pertinents,  and  its  precept  of  seisin,  was  an  heritable 
se::urity.  For  the  convenience  of  the  parties  advancing  the  money  to  the  original  creditor,  it  was 
arranged  that  the  assignation  to  the  security  should  be  taken  in  favour  of  George  Johnston  and 
John  Johnston,  and  the  several  other  parties,  according  to  their  respective  interests  therein. 
The  assignation  was  accordingly  taken  in  this  matter,  both  of  the  bond  and  disposition,  and  also 
of  the  lands  and  pertinents  therein  contained,  and  was  duly  registered  on  the  i8th  May  1846. 
The  Johnstons,  by  a  declaration  of  trust,  reciting  the  assignation  of  the  bond  and  disposition  in 
security,  and  reciting  also  that,  by  the  bond,  the  lands  and  barony  of  Langshaw  were  disponed 
in  further  security,  and  that  they  had  accepted  the  assignation  in  their  favour  for  the  purpose  of 
serving  their  friends,  declare,  that  no  part  of  the  £2^00^  the  amount  of  the  bond,  belongs  to  us, 
except  ^360,  and  that  we  hold  the  assignation  merely  in  trust  and  for  behoof  of  the  parties  after 
mentioned,  for  their  respective  interests,  according  to  the  sums  advanced  by  them,  to  whom,  and 
their  heirs,  •*  we  hereby  bind  and  oblige  ourselves,  and  our  successors  as  assignees,  to  account  for 
the  principal  sums  advanced  by  them  to  us  for  the  purpose  of  obtaining  the  said  assignation,  viz. 
to  Thomas  Johnston  for  ;£i6oo,  and  to  the  other  parties  the  amount  advanced  by  each  of  them* 

It  was  contended  on  behalf  of  the  appellant,  that  the  right  of  the  parties  under  that  declara- 
tion of  trust  was  merely  to  demand  the  money  from  the  trustees;  and,  therefore,  that  the 
heritable  security  which  originally  existed  was  as  between  these  parties  and  the  trustees  merely 
moveable.  And  cases  were  cited  to  shew,  that  where  a  deed  vests  heritable  subjects  in  trustees, 
with  a  right  in  others  to  demand  delivery  or  conveyance  of  these  specific  subjects,  xh^jus  crediti 
is  heritable ;  but  that  if  the  right  be  merely  to  demand  a  sum  of  money,  the/wj  crediti  under  the 
trust  deed  is  moveable.  These  were  all  cases  of  trusts  which  were  created  in  favour  of  third 
persons,  in  which  the  beneficiaries  must,  of  course,  take  according  to  the  declaration  in  their 
favour,  and  they  hardly  seem  to  apply  to  a  case  like  the  present,  where  the  trustee  is  himself 
the  object  of  the  trusty  and  where  the  assignation  is  made  entirely  for  his  benefit.  But  the  nature 
of  the  trust  deed  here  appears  to  me  to  preclude  all  doubt ;  for  it  expressly  declares,  that  the 
assignation,  which  includes  the  disposition  of  the  heritable  securities,  is  accepted  by  the  trustees 
not  for  themselves  but  for  their  friends.  And  this  declaration  cannot  be  affected  by  their  after- 
wards binding  and  obliging  themselves  to  pay  the  money,  which  is  intended  merely  to  shew  the 
amounts  respectively  advanced  by  the  several  parties  who  are  to  have  the  benefit  of  the  assigna- 
tion. Thomas  Johnston  and  the  other  parties  had  a  right,  under  this  declaration  of  trust,  to 
demand  a  delivery  of  the  heritable  subjects  which  were  assigned  to  the  trustees  for  their  behoof; 
and,  tlierefore,  the  jus  crediti  remained  heritable  as  it  was  at  first.  This  being  the  case,  the 
minute  or  agreement  of  the  9th  July  1855  is  open  to  reduction  on  proof  of  its  being  induced 
either  by  misrepresentation,  or  of  there  being  essential  error  as  to  the  nature  of  the  subject;  and 
the  interlocutor  approving  of  the  issues  proposed  for  the  pursuer  is  therefore  correct. 

It  was  pointed  out  in  the  course  of  the  argument,  that  the  first  of  these  issues  hardly  meets  the 
question  intended  to  be  raised,  as  there  does  not  appear  to  have  been  any  misrepresentation, 
though  there  might  have  been  concealment  at  the  meeting  of  the  relatives  of  Thomas  Johnston, 
held  on  the  9th  July  1855.  But  the  respondent  is  content  with  the  issue  as  it  stands;  and  the 
mode  in  which  it  is  framed  is  not  very  important,  as  all  that  could  be  proved  under  it  is 
contained  within  the  comprehensive  form  of  the  second  issue. 

With  respect  to  the  issue  proposed  by  the  defender,  it  is  quite  clear  that  [it  was  properly 
refused.  If  the  facts  which  it  involves  cannot  be  admitted  under  the  pursuer's  issues,  it  can  only 
be  upon  the  ground  of  their  being  irrelevant,  and  then  this  issue  which  is  intended  to  introduce 
these  facts  must  itself  be  irrelevant.  If  these  facts  arc  admissible  under  the  pursuer's  issues, 
then  the  issue  is  wholly  unnecessary. 

Lord  Brougham. — My  Lords,  I  had  the  advantage  of  reading  my  noble  and  learned  friend's 
opinion  before  I  came  into  the  House  this  morning,  and  I  was  aware  that  there  was  a  difference 
of  opinion  among  my  noble  and  learned  friends  as  to  the  reasons  for  the  affirmance.  I  agree 
in  the  main  entirely  in  the  conclusion  at  which  my  noble  and  learned  friend  arrives ;  and  I  there- 
fore think  it  right  that  I  should  repeat,  that  I  take  the  same  view  of  the  reasons  for  affirmance 
as  my  noble  and  learned  friend  on  the  woolsack,  and  that  I  agree  in  omnibus  with  him. 

Mr,  Anderson, — Will  your  Lordships  allow  me,  before  the  question  is  put,  to  remind  you,  that 
there  was  a  petition  presented  by  the  respondent  to  dismiss  the  appeal  for  incompetency,  which 
was  referred,  in  the  usual  way,  to  the  Appeal  Committee,  and  by  the  Appeal  Committee  referred 
back  again  to  the  House?  At  the  close  of  last  Session,  we  had  a  long  discussion  of  two  days 
upon  the  competency.  Ths  appellant  succeeded  entirely  upon  that  question,  and  your  Lordships 
reserved  the  costs  of  that  proceeding  till  the  hearing  of  that  appeal.  I  submit  that  the  appel- 
lant ought  to  have  the  costs  of  that  discusfiion  upon  the  competency ;  and  probably  the  better 
way  will  be,  that  neither  party  should  have  costs,  for  the  costs  upon  the  question  of  competency 

3N 


914  REPORTS  OF  SCOTCH  APPEALS. 

are  of  a  considerable  amount.  In  Geilsy.  Geils^ante^  pp.  i,  170;  i  Macq.  Ap.  36,255,  the  sane 
course  was  taken.  Your  Lord-thips  thought,  that  where  the  appellant  succeeded  upon  the 
separate  discussions  on  the  question  of  competency,  but  failed  upon  the  merits,  the  right  thiq 
was  to  say  nothing  about  costs. 

Lord  Chancellor. — To  say  nothing  about  the  costs  incurred  by  that  petition.  But  by* 
means,  if  the  merits  are  clearly  with  the  respondent,  to  deprive  him  of  the  costs  to  whid  be 
would  otherwise  have  been  entitled.  I  think  that,  as  to  the  costs  of  the  appeal,  the  victor  skviii 
have  his  costs ;  but  upon  the  interlocutory  matter,  as  to  the  competency,  the  appellant  vas  tbe 
victor. 

The  Attorney  ^General, — No,  my  Lord,  with  submission,  that  was  not  so.  I  never  heard  i 
any  instance,  and  I  believe  no  instance  can  be  brought  forward,  of  any  alteration  as  to  coas 
being  made  by  this  House  upon  the  subject  of  a  discussion  touching  competency,  because tbat 
properly  belongs  to  the  Appeal  Committee ;  and  when  the  Appeal  Committee  thinks  proper  is 
refer  it  to  this  House,  it  is  a  decision  by  the  Appeal  Committee,  that  it  is  a  proper  questioDiiot 
the  consideration  of  this  tribunal. 

Lord  Chancellor.— The  Appeal  Committee  is  only  appointed  by  the  House  of  Lords » 
give  its  opinion  to  the  House ;  and  what  is  finally  done  is  the  act  of  the  House,  not  of  ibe 
Committee. 

The  Attorney-General,'— V^yxiX  I  mean  to  say  is,  that  the  Committee  thought  it  proper  that  tic 
question  should  be  discussed  before  the  House,  and  that  it  should  not  be  finally  determinedly 
the  Committee.  Now  what  was  done  was  this:  The  present  appeal  is  presented  against  these 
interlocutors.  Our  complaint  was,  that  it  was  not  competent.  Your  Lordships'  decision  gifes 
last  Session  was,  that  it  was  competent  as  to  one  of  the  interlocutors.  I  have  here  the  short- 
hand writer's  note  of  the  Lord  Chancellor's  speech  on  advising  the  House;  and  he  pots  >■ 
''The  question  is,  whether  there  can  be  an  appeal  brought  against  this  interlocutor?*— that ii 
the  interlocutor  of  loth  March  1857. 

Lord  Chancellor. — 1  think,  during  the  whole  discussion,  the  argument  was  confined  to  thi 
interlocutor. 

The  Attorney-General. — Not  quite  so;  the  argument  extended  to  all  the  interlocutors, but w 
decision  of  the  House  was,  that  the  appeal  was  competent  against  that  one,  because  there  hw 
been  a  difference  of  opinion  among  the  Judges  below.  Now,  this  is  a  most  hard  case,  that « 
should  have  been  brought  to  this  House  upon  this  (question  as  to  £i(xyo  after  all  the  litigation  o 
the  Court  below.  I  humbly  trust  that  your  Lordships  will  think,  that  we  did  right  in  calling  t« 
attention  of  the  House  to  that  most  important  question  of  competency.  That  was  the  opini* 
of  the  Appeal  Committee;  and  surely  it  would  be  a  very  strange  decision  to  hold,  that  if  therth 
a  matter  fit  for  the  consideration  of  the  House  brought  forward  by  the  respondent,  the  respood^ 
ent,  who  is  wrongly  brought  here,  is  to  pay  the  expense  of  discussing  that  fit  matter  for  the 
consideration  of  the  House.  , 

Lord  Chancellor. — I  have  often  heard  it  said  in  the  Courts  below,  "it  may  be  a  very t» 
matter  to  be  discussed,  but  still  the  party  who  brings  it  for  discussion,  if  he  be  wrong,  p^"* 
pay  the  costs.*'  But  I  shall  most  readily  defer  to  the  opinion  of  my  noble  and  learned  friends tf 
this  point.  . 

Mr,  Anderson, — That  was  the  course  followed  by  this  House  in  the  case  of  Kerr  v.  Aw^ 
Bell's  App.  386. 

The  Attorney-General, — There  is  no  instance  of  such  an  order  being  made  by  the  House. 

Lord  Cranworth. — The  correct  principle  would  be,  that  the  appeal  as  to  merits  sbooW  ^ 
dismissed  with  costs ;  and  that  the  appellant  should  have  his  costs  of  the  discussion  upon  iw 
question  of  competency.  But  what  was  done  in  the  case  referred  to  by  Mr.  Anderson  *^ 
suppose,  done  upon  this  principle,  that  the  costs  upon  the  one  side  and  upon  the  other  «eff 
nearly  the  same ;  and,  therefore,  it  was  thought  best,  that,  to  save  the  expense  of  theinvestiganoOi 
neither  party  should  have  his  costs. 

The  Attorney-General, — There  is  no  instance  of  the  House  ordering  costs  in  such  a  case 

Lord  Chancellor. — ^The  difficulty  would  be  in  separating  the  costs  of  the  appeal  ^^ 
costs  of  the  petition.    The  question  I  shall  have  to  put  to  this  House  is,  that  the  intenofljn^ 
be  affirmed  with  costs.     And,  with  regard  to  the  petition  as  to  the  competency  of  the  *PP?;'^ 
that  was  decided  in  favour  of  the  appellant,  that  the  costs  of  that  discussion  be  p^<l  d)' 
respondent ;  or  rather,  that  they  be  allowed  as  a  set  off. 

Interlocutors  affirmed^  with  costs^  the  respondent  to  pay  the  costs  of  the  question  as  io 

competency,  ..  ^ 

Appellants  Agents,  Loch  and  Maclaurin,  Solicitors,  London ;  C.  Douglas  and  A  G.  ^?J!{?!j 
W.S.,  Edinburgh. — Respondent's  Agents,  Deans  and  Rogers,  Solicitors,  London;  niW** 
Mason,  S.S.C,  Edinburgh. 
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FEBRUARY  lo,  i86o. 

The  Glasgow,  Barrhead,  and  Neilston  Direct  Railway  Company, 
Appellants,  v.  The  Caledonian  Railway  Company,  Robert  Oliver, 
Collector  of  Poor's  Assessment  for  the  Abbey  Parish  of  Paisley,  and  ROBERT 
Robertson,  Inspector  of  that  Parish,  Respondents, 

Poor's  Assessment — Railway — Long  Lease— Owner — Statutes  8  and  9  Vict.  c.  83;  9  and  lo 
Vict.  caps.  142  and  201,  &c.  The  Barrhead  and  Neilston  Direct  Railway  was,  by  act  of 
parliament,  leased  to  the  Caledonian  Company  for  ^^^yearsy  onpaymzntof  a  certain  dividend 
out  of  the  C,  Company 5  fufids  to  the  B.  snareholders. 

Held  (reversing  judgment),  on  a  construction  of  the  8  and  9  Vict,  c.  83,  that  the  Caledonian 
Railway  Co.  were  the  ^^  owners*^  of  the  line,  and  as  such  were  bound  to  pay  poof^s  assessment, 
as  they  did  not  stand  substantially  in  the  relation  of  tenants  towards  the  other  company, 
and  paying  a  rent  to  them  as  the  landlords.^ 

The  pursuers  appealed,  maintaining  in  \\ie\T  printed  case  that  the  judgment  of  the  Coiurt  ot 
Session  should  be  reveried — i.  Because  the  Caledonian  Railway  Company, — being  vested  with 
the  rights  originally  vested  in,  or  competent  to,  the  appellants,  the  Glasgow,  Barrhead,  and 
Neilston  Direct  Railway  Company,  in  virtue  of  the  acts  authorizing  the  appellants  to  construct 
and  hold  the  said  line  of  railway, — were  liable  directly  to  be  assessed  for  the  poor's  rates  pay- 
able to  the  Abbey  Parish  of  Paisley,  in  respect  of  the  ownership  of  the  said  line  of  railway. 
2.  Because,  in  the  event  of  the  respondents  not  being  directly  so  liable,  they  were  bound  to  relieve 
the  appellants,  as  owners  of  the  railway,  of  all  liability  for,  and  to  repay  all  sums  paid,  or  which 
might  be  hereafter  paid  by  the  appellants,  on  account  of  poor's  rates  to  the  Abbey  Parish  of 
Paisley. 

The  respondents  maintained  in  their  pf  inted  case  that  the  judgment  was  correct  for  the  follow- 
ing reasons: — i.  The  appellants  are  owners  of  the  Glasgow,  Barrhead,  and  Neilston  Direct 
Railway,  in  respect  that  the  title  of  property  is  vested  in  them,  and  that  they  have  never  been 
denuded.  2.  The  appellants  were  not  divested  of  their  rights  as  ''owners*'  by  the  Act  of  1849, 
passed  "  to  effectuate  a  lease  of  the  Glasgow,  Barrhead,  and  Neilston  Direct  Railway  to  the 
Caledonian  Railway  Company,**  or  by  the  lease  granted  in  pursuance  thereof,  or  in  any  other 
way.  3.  The  terms  of  the  Leasing  Statute  of  1849,  and  of  the  lease  granted  in  pursuance  of  it, 
were  such  as  to  distinguish  the  right  of  tenancy  from  the  right  of  ownership,  and  to  preserve  to 
the  appellants  their  inherent  right  of  property.  4.  The  appellants  must  be  held  as  the  ''  owners" 
of  the  subjects,  and  liable  for  the  owners  share  of  the  poor's  rate,  because  the  appellants  were 
"owners'  in  the  sense  of  the  Poor  Law  Amendment  Act  of  1845.  5.  There  was  nothing  in  any 
of  the  Statutes  applicable  to  the  appellants  or  the  respondents,  or  in  the  contracts  ana  agree- 
ments between  them,  which  could  shift  their  liability  for  poor's  rates,  or  throw  upon  the  respond- 
ents the  payment  of  a  tax  which  naturally,  justly,  and  under  the  express  terms  of  the  Taxing 
Statute,  fell  upon  the  appellants. 

jRoli  Q.C,  and  B,  Palmer  Q,C.f  (or  the  appellants,  contended  that  the  true  construction  of 
all  the  provisions  of  the  Statutes  was,  that  the  Caledonian  Company  were  substantially  the 
''owners"  within  the  meaning  of  the  Poor  Law  Act,  and  the  payments  made  by  the  Caledonian 
Company  were  not  in  the  nature  of  rent. 

The  Attorney- General  (Bethell),  and  Lord  Advocate  (Moncreifl),  for  the  respondents. 

Cur,  adv,  vult. 

Lord  Chancellor  Campbell. — My  Lords,  in  this  case  we  are  to  determine  whether  the 
Barrhead  Railway  Co.  or  the  Caledonian  Railway  Co.  be  liable  to  be  assessed  for  the  relief  of 
the  poor  of  the  Abbey  Parish  of  Paisley,  in  respect  of  so  much  of  the  Barrhead  line  as  passes 
through  that  parish  for  the  half  of  the  assessment  to  be  imposed  on  the  owners  of  lands  and 
heritages  within  the  parish,  under  Statute  8  and  9  Vict.  cap.  83,  §  34.  And  this  will  depend  upon 
which  of  the  two  companies  ought  to  be  considered  owners  of  this  line  according  to  the  definition 
of  the  word  *' owner  "  in  the  first  section  of  that  Statute. 

Our  answer,  I  think,  ought  to  be  governed  by  an  examination  of  the  nature  and  effect  of  a 

^  See  previous  reports  17  D.  1148;  27  Sc.  Jur.  588.        S.C.  32  Sc.  Jur.  292. 
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transaction  between  the  two  companies  after  they  were  incorporated,  making  over  the  BarHiead 
line  to  the  Caledonian  Co.  for  a  period  of  999  years.  The  true  nature  and  effect  of  this  tnas- 
action  is  involved  in  some  obscurity ;  but  after  a  deliberate  review  of  the  documents  to  be  CQe> 
struedy  and  the  able  arguments  addressed  to  us  on  both  sides,  I  agree  with  Lord  Wood,  \k 
dissentient  Judge  in  the  Court  below,  and  come  to  the  conclusion  that  the  decision  of  theSecod 
Division  of  the  Court  of  Session  upon  this  question  ought  to  be  reversed. 

From  the  acts  of  the  parties,  and  the  whole  scope  of  the  language  they  have  employed,  veaie 
to  discover  what  was  their  real  intention.  That  intention  seems  to  me  substantially  to  have  bee 
that  the  Barrhead  Co.  should  alienate  and  permanently  transfer  their  line  to  the  Caledonian Ca. 
in  consideration  of  certain  periodical  payments  to  be  made  by  them  to  the  shareholders  of  dx 
Barrhead  Co.,  which  were  to  be  received  without  being  liable  to  any  deduction  in  respeaof  ik 
management,  occupation,  or  ownership  of  the  line.  This  was  to  be  carried  into  effect  under dx 
guise  of  a  lease  of  such  length  as  should  be  equivalent  to  a  perpetuity.  Accordingly,  in  Septem- 
ber 1845,  ^l^^y  entered  into  an  executory  agreement  to  accomplish  this  object;  and  in  Augaa 
1849  they  obtained  an  act  of  parliament  authorizing  them  to  act  upon  this  agreement. 

Sect.  3  of  this  act  enacts,  that  "  immediately  after  the  passing  of  the  act,  or  as  soon  after  as 
conveniently  can  be,  the  Barrhead  Co.  shall  execute  and  deliver,  in  favour  of  the  Caledonian  Co, 
a  deed  or  lease,  in  accordance  with  the  provisions  of  this  act,  for  the  term  of  999  years,  fromibe 
27th  day  of  September  1849,  of  all  the  railways,  works,  lands,  tenements,  and  hercditaroeiits, 
and  an  absolute  assignment  of  all  the  engines,  carriages,  waggons,  goods,  debts,  chattels,  inoiws. 
and  other  property  whatsoever  then  belonging  and  owing  to  the  Barrhead  Railway  Co,  er 
acquired  or  constructed  by  means  of  the  funds  and  for  the  behoof  of  the  said  last  named  coa- 
pany,  or  of  the  Glasgow  Southern  Terminal  Railway  Co.,  together  with  the  revenue  arising  fna 
the  said  railways  and  other  property,  from  and  after  the  said  27th  day  of  September  1849,12 
consideration  of  the  payment  of  the  rent  or  dividends,  and  of  the  other  conditions  and  provisioBs 
hereinafter  mentioned,  and  which  lease  and  assignment  the  Caledonian  Railway  Co.  shall  fortb- 
with  accept  and  take;  and  upon  the  execution  of  the  said  deeds  of  lease  and  assignment,  the  a<i 
railway's  works,  lands,  tenements,  and  hereditaments,  engines,  carriages,  waggons,  goods, dctes, 
chattels,  monies,  and  other  property  and  effects  whatsoever,  and  the  revenue  arising  tberefroa, 
from  and  after  the  said  27th  day  of  September  1849,  and  save  as  hereinafter  excepted,  all  tbe 
rigbts,  privileges,  powers,  and  authorities  given  to  or  vested  in  the  Barrhead  Railway  Co.,by« 
under  the  powers  of  the  said  recited  acts,  or  any  of  them,  or  any  other  act  or  acts,  or  any  deeife 
granted  in  pursuance  of  any  such  acts,  shall,  subject  to  the  existing  debts,  liabilities,  engag^ 
ments,  contracts,  obligations,  and  incumbrances  affecting  the  same,  and  subject  also  to  the  pro* 
visions  of  this  act,  and  of  such  lease,  be  transferred  to  and  vested  in  the  Caledonian  Raii«f 
Co.,  and  may  be  lawfully  held,  used,  exercised,  enforced,  and  enjoyed  by  and  in  tbenameottU 
said  last  mentioned  company,  in  the  same  manner  and  to  the  same  extent  as  if  the  undcrtakic]^ 
authorized  to  be  made  and  maintained  by  such  acts  had  been  originally  authorized  to  be  w^ 
and  maintained  by  the  said  company,  or  as  if  their  name  had  been  inserted  in  such  acts,  or  ffl 
the  deeds  executed  in  pursuance  thereof,  as  aforesaid,  in  lieu  of  the  name  of  the  Barrbea 
Railway  Co.*' 

The  act  contains  no  exception  which  would  prevent  the  intention  of  the  parties,  as  1 1^^"* 
described  it,  from  being  carried  into  effect.  The  Barrhead  Railway  Co.  is  to  remain  a  corporatJCfl, 
but  only  for  purposes  quite  consistent  M'ith  the  Caledonian  Railway  Co.  acting  as  the  exclujJ)^ 
owners  of  the  Barrhead  line.     By  §§  7  and  8  every  proprietor  of  one  or  more  shares  in  "* 
Barrhead   Railway  Co.,  who  had  paid  £2^  a  share,  was  to  be  entitled  to,  and  to  receive, « 
dividend  out  of  the  general  funds  or  profits  of  the  Caledonian  Railway  Co.  at  the  rate  of  six  F^f 
cent,  per  annum.     And  a  similar  provision  was  made  for  allowing  five  per  cent,  to  another  cbiS 
of  Barrhead  shareholders  ;  and  these  dividends  were  to  be  paid  by  the  Caledonian  ^^^ 
Co.  half  yearly  to  the  treasurer  of  the  Barrhead  Railway  Co.,  who  was  to  distribute  them  amo"^ 
the  Barrhead  shareholders.    And  a  further  contingent  payment  was  to  be  made  to  o^^^ff 
these  shareholders.     By  §  12  it  is  enacted,  "that  all  debts  and  monies  which,  immediately  v^ 
the  execution  and  delivery  of  the  deeds  hereinbefore  mentioned,  were  due  and  oving  oj 
recoverable  from  the  said  Barrhead  Railway  Co.,  or  for  the  payment  of  which  they  vcre,  or  w 
for  the  passing  of  this  act  would  have  been,  liable,  shall  (during  the  continuance  of  ^^^2* 
lease)  be  paid  with  all  interest,  if  any,  due,  or  to  accrue  due  thereon  by  and  be  recoverable  tfl^ 
the  Caledonian  Railway  Co.,  and  all  conveyances,  leases,  covenants,  contracts,  agreefflCB - 
mortgages,  bonds,  and  securities  made  or  entered  into  before  the  execution  and  dd\^^' 
aforesaid  of  the  said  deeds  to,  with,  in  favour  of,  or  by  or  for  the  said  Barrhead  Railway  Co.» 
any  person  on  their  behalf,  shall  (during  the  continuance  of  the  said  lease)  be,  and  ''^^^ 
good,  valid,  and  effectual  in  favour  of,  against,  and  with  reference  to  the  Caledonian  Ra^'  ' 
Co.,  and  may  be  proceeded  on  and  enforced  by  or  against  the  said  company  in  the  same  "^"v; 
to  all  intents  and  purposes,  as  if  the  said  company  had  been  a  party  to  and  executed  the  sa^^ 
or  had  been  named  or  referred  to  therein,  or  as  if  the  same  had  been  granted  or  entered  Oito 
behoof  of  the  said  company  instead  of  the  said  Barrhead  Railway  Co/' 
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The  14th  and  other  sections  contain  other  provisions,  which  I  think  clearly  indicate, 
that  the  ownership  of  the  Barrhead  line,  and  the  powers  ani  liabilities  of  the  Barrhead 
Railway  Co.^  were  to  be  transferred  to  the  Caledonian  Railway  Co.,  and  enjoyed  by  them  for 
999  years. 

In  1851,  what  is  called  the  "Arrangement  Act**  was  passed,  but  I  do  not  think  that  any  of 
its  proWstons  alter  the  relation  as  to  the  Barrhead  line  of  railway  established  between  the  two 
companies  by  the  former  act. 

The  respondents*  counsil  contended,  that  this  was  merely  the  relation  of  landlord  and  tenant ; 
and  they  say  truly,  that  the  feudal  title  remained  in  the  B  irrhead  Railway  Co.  But  §  i  of  8  and 
9  Vijt.  cap.  83,  declares,  tliat  "*  owner'  shall  apply  to  liferenters  as  well  as  fiars,  and  to  tutors, 
curators,  commissioners,  trustees,  adjudgers,  wadsetters,  or  other  persons  who  shall  be  in  actual 
receipt  of  the  rents  and  profits  of  lands  and  heritages."  From  the  execution  of  the  deed  called 
a  '*  lease,"  the  Caledonian  Co.  were  put  in  all  respects  in  the  situation  of  the  Barrhead  Co.  as  to 
the  Barrhead  line  ;  an  J  there  was  a  continuity  of  ownership  established  between  them.  It  was 
only  to  last  a  thousan  i  years  less  one,  but  during  this  period  it  was  to  be  identical  with  that  of 
the  Barrhead  Co.  The  counsel  for  the  respondents  argued  that  the  question  must  be  decided 
in  the  same  way  as  if  the  lease  had  been  for  seven  years,  reserving  a  rent  payable  quarterly  to 
the  lessors.  But  in  their  case  laid  before  your  Lordships  on  this  appeal,  (1  read  the  words  of  the 
case,)  *'  The  respondents  are  very  far  indeed  from  maintaining  that  the  extraordinary  duration 
of  a  lease  may  not  ba  an  element,  and  a  very  important  element,  in  determining,  in  an  equitable 
point  of  view,  who  has  the  substantial  interest  in  the  subject."  Nor  do  they  take  any  distinction 
between  a  demise  for  999  years  and  a  demise  for  a  million  of  years,  or  any  longer  period.  They 
rely  upon  there  being  a  substantial  payment  to  be  made  in  respect  of  the  enjoyment.  But 
although  there  be  a  stipulation  for  such  a  payment,  if  there  be  no  contemplation  of  the  owner 
who  makes  the  grant,  or  of  any  persons  representing  him,  ever  at  any  time,  or  in  any  contin- 
gency, resuming  possession,  is  not  the  granter,  who  is  to  enjoy  and  manage  the  property  for  his 
own  profit,  to  be  considered  the  owner  as  much  as  if  the  grant  were  to  him  "  as  long  as  grass 
grows  or  water  runs  ] "  The  payment  to  be  made  is  a  mere  charge  upon  the  property  ;  and  the 
amount  of  the  charge,  whether  a  peppercorn  or  ten  thousand  pounds  a  year,  makes  no  difference 
as  to  the  ownership  of  the  property. 

The  word  "lease "  is  used,  and  the  word  "rent  *'  is  used,  although  the  payment  is  sometimes 
called  a  fixed  dividend  ;  but  totd  re  perspectd^  we  must  consider  in  what  sense  the  words  are 
used  by  the  parties,  and  what  operation  was  meant  to  be  given  to  them.  Now,  I  think  that 
instead  of  this  deed  operating  as  a  lease,  the  intention  of  the  parties  was  to  convey  the  line  to 
the  Caledonian  Railway  Company,  and  that  the  Caledonian  Company  should  have  all  the  rights 
and  should  be  subject  to  all  the  liabilities  of  owners.  The  common  law  of  Scotland  knows  no 
such  estate  or  interest  as  that  which  was  to  vest  in  the  Caledonian  Railway  Company  ;  and,  on 
the  other  hand,  the  payments  to  be  made  for  the  benefit  of  the  shareholders  in  the  Barrhead 
Company,  have  by  no  means  the  legal  incidents  of  rent.  But  the  legislature  sanctioned  an 
arrangement  between  the  two  companies,  by  which,  in  consideration  of  certain  periodical 
payments,  the  ownership  of  the  Barrhead  line  was  transferred  to  the  Caledonian  Company 
for  999  years. 

I  am  therefore  of  opinion,  that  the  question  of  recouping  does  not  arise.  If,  by  a  valid 
arrangement  between  the  two  companies,  the  Caledonian  Company  had  become,  in  point  of 
law,  the  owners  of  the  line,  the  parish  has  a  right  to  assess  them  directly  as  owners  as  well  as 
occupiers. 

I  would  only  further  observe,  that  although  the  Barrhead  Company,  after  the  passing  of  the 
12  and  13  Vict.  c.  90,  and  the  execution  of  the  lease  was  not  entirely  disincorporated,  and  it  still 
had  functionaries  to  superintend  the  receipt  and  distribution  of  the  dividends  to  be  received  from 
the  Caledonian  Railway  Company,  it  can  hardly  he  considered  to  have  preserved  machinery 
through  which  it  could  be  assessed  to  the  poor,  or  raise  funds  for  the  payment  of  such  an 
assessment.  Its  situation  was,  I  think,  not  inaptly  compared  at  the  bar  to  that  of  the  East  India 
Company,  after  the  ownership  of  the  dominions  which  that  great  corporation  once  ruled  was 
transferred  to  the  Crown,  retaining  the  power  to  superintend  the  payment  of  dividends  to  the 
holders  of  East  India  stock,  but  no  longer  capable  of  collecting  a  territorial  revenue,  or  making 
peace  or  war  with  the  Princes  of  Hindostan. 

For  these  reasons,  I  am  of  opinion  that  the  interlocutor  of  the  20th  July  1855,  in  as  far  as  it 
finds  that  **  the  Barrhead  Company  remained  the  owners  of  the  railway  leased  by  them  to  the 
Caledonian  Company,  and  liable  to  be  assessed  as  owners,^'  ought  to  be  reversed. 

If  this  should  be  your  Lordships'  opinion,  there  will  be  no  difficulty  in  framing  the  judgment 
to  be  pronounced  on  the  rest  of  that  interlocutor,  and  on  the  other  interlocutors  appealed 
against. 

Lord  Brougham. — My  Lords,  I  come  to  the  same  conclusion  with  my  noble  and  learned 
friend.  He  has  noticed  in  his  reasons  the  opinion  of  Lord  Wood,  in  which  I  concur.  I  pirticu- 
larly  concur  in  that  part  of  his  opinion  as  to  the  effect  of  the  transference  from  the  one  company 
to  the  other  in  the  form  in  which  it  was  made. 
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Lord  Cranworth. — In  this  case,  my  Lords,  the  question  is,  whether  the  appellants  an 
"owners  "  of  the  Barrhead  Railway  within  the  true  intent  and  meaning  of  the  Scotch  Poor  Lai 
Act,  the  8th  and  9th  Vict.  cap.  83,  §  i .  The  argument  of  the  respondents  is,  that  the  appeUants 
have  the  feudal  title  in  the  railway,  subject  only  to  a  lease  for  999  years  in  the  respondeots; 
and  that,  by  virtue  of  this  feudal  title,  they  are  entitled  as  landlords  to  an  annual  rent  of 
£iiA37  xolt.,  payable  by  the  respondents  during  the  term,  and  so  are  liable  to  be  rated  as 
owners  of  a  railway  yielding  an  annual  rent  of  £1 1,437  lar. 

The  appellants  certainly  have  the  feudal  title,  subject  to  the  term ;  and  if,  therefore,  ik 
annuity  secured  to  them  by  the  i6th  and  17th  Vict.  cap.  149,  §  18,  amounting  to  ;£ii,437  ^p^i 
is  to  be  regarded  as  rent  payable  by  the  Caledonian  Company  as  tenants  of  the  Barrhead  iiae, 
then  the  appellants  would  be  owners  within  the  true  meaning  of  the  Poor  Law  Act  Tber 
would  be  persons  in  the  actual  possession  of  the  rent  of  lands  and  heritages  to  the  amount  of 
£iiA37  10^'  per  annum. 

But  I  do  not  think  that  this  annuity  can  be  treated  as  rent  of  the  line.  The  word  "rent'onh 
occurs  twice  in  the  Leasing  Act,  and  then  only  in  connexion  with  the  word  "  dividends."  I« 
the  third  section  the  act,  after  reciting  that  the  Barrhead  Company  had  agreed  to  lease  tbdr 
line  to  the  Caledonian  Company  in  consideration  of  the  payment  of  the  "rent  or  fixed  dividend' 
therein  mentioned,  (which  1  interpret  to  mean  "  rent,  otherwise  fixed  dividends/')  proceeds » 
enact,  that  ''the  Barrhead  Company  shall  execute  and  deliver  to  the  Caledonian  Company  a 
deed  of  lease  for  999  years  of  all  the  railways,  works,  lands,  tenements,  and  hereditaments,  asd 
an  absolute  assignment  of  all  the  engines,  carriages,  waggons,  goods,  debts,  chattels,  monies, 
and  other  property  and  effects  whatsoever  then  belonging  to  the  Barrhead  Company  or  acquired 
by  means  of  the  funds,  and  for  the  behoof,  of  the  said  last  named  company,  or  of  the  Glasgof 
Southern  Terminal  Company,  together  with  the  revenue  arising  from  the  said  railways  and  odw 
property  from  and  after  the  said  27th  day  of  September  1849,  in  consideration  of  the  payment  of 
the  'rent  or  dividends,'  and  of  the  other  conditions  and  provisions  hereinafter  mentioned.** 

These  are  the  only  instances  of  the  use  of  the  word  "rent**  in  the  act.  In  all  the  clan* 
directing  the  payment,  the  sum  to  be  paid  is  called  a  dividend  or  dividends.  Thus  in  thc6di 
section  a  dividend  of  six  per  cent,  is  made  payable  to  the  original  shareholders  on  the  amcait 
of  their  shares,  and  by  the  7th  section  a  dividend  of  five  per  cent,  is  made  payable  to  the  «• 
shareholders.  These  dividends  are  by  §  8  to  be  paid  to  the  treasurer  of  the  Barrhead  Company, 
and  to  be  by  him  divided  among  the  shareholders ;  and  I  therefore  think  they  may  nd 
unreasonably  be  considered  as  payable  to  the  Barrhead  Company.  Payment  to  the  treasorB 
of  the  company  is  in  truth  payment  to  the  company.  These  dividends,  it  must  be  observed, «« 
made  payable  out  of  the  general  funds  or  profits  of  the  Caledonian  Railway  Company— not  otf 
of  the  demised  railway,  except  so  far  as  that  railway  would  by  the  demise  have  become  partol 
the  Caledonian  Company.  The  circumstance  strongly  tends  to  shew,  that  the  sum  payable  *« 
not  deemed  by  the  legislature  to  be  rent,  which  is  generally  considered  as  issuing  out  of  tbe 
thing  demised. 

The  oth  section  provides,  that  if  in  any  year  the  net  profits  of  the  Barrhead  line  shall  Ik 
more  than  sufficient  to  pay  the  said  dividends  of  six  per  cent,  and  five  per  cent.,  then  the 
holders  of  the  original  shares  in  that  line  shall  be  entitled  to  receive  one  half  of  the  surpte 
profits  in  addition  to  their  six  per  cent. :  and  provisions  are  contained  in  the  act  for  the  parffox 
of  enabling  the  persons  interested  to  ascertain  whether  such  surplus  profits  have  in  fact  been 
made. 

By  section  1 1  a  lien  on  the  Barrhead  line  is  given  to  the  shareholders  to  secure  to  tbcm  ^ 
payment  of  their  aforesaid  dividends. 

There  are  many  other  references  in  the  act  to  the  payments  to  be  made  by  the  Caledoman 
Company,  in  all  of  which  they  are  described  as  payments  of  dividends,  not  rents.  ^ 

If  the  matter  had  rested  on  this  act  alone,  without  placing  much  reliance  on  the  mere  wort 
"rent "  being  dropped,  I  should  have  been  strongly  inclined  to  think,  that,  although  the  raiW 
was  to  be  parted  with,  not  by  an  absolute  conveyance,  but  by  a  demise  for  909  years,  there  «* 
no  intention  to  treat  this  as  rent.  The  meaning,  as  collected  from  all  the  clauses,  would  hart 
seemed  to  me  to  be,  that  for  999  years  the  Caledonian  Company  were  to  be  owners  of  W 
Barrhead  line,  i.e.,  in  the  language  of  the  Poor  Law  Act,  the  persons  in  receipt  of  the  rents  aD<* 
profits,  subject  only  to  the  statutory  obligations  imposed  on  them  of  malting  certain  payments  to 
the  Barrhead  shareholders.  The  case,  however,  does  not  rest  on  this  act  alone.  A  subscgocoi 
act  was  passed  two  years  afterwards  which  throws  great  light  on  that  which  had  preceded  it.  * 
refer  to  the  Arrangement  Act  of  1857,  the  14th  and  15th  Victoria, c.  134.  That  act,  after  recittflg 
the  act  by  which  the  Caledonian  Company  was  formed,  goes  on  in  its  pre^imble  to  lecite,  rW' 
by  four  different  acts  four  branch  railways,  all  particularly  mentioned,  had  been  purchased  % 
transferred  to,  and  amalgamated  with,  the  Caledonian  Company,  and  that,  in  consi deration » 
su2h  transfers,  the  shareholders  in  the  companies  whose  lines  are  so  transferred,  were  to  rece'J^ 
one  of  them  a  perpetual  annuity  eoual  to  eight  per  cent,  on  the  capital  stock  transferred,  a^ 
the  others  fixed  dividends  on  their  shares,  at  various  specified  rates,  to  be  paid  to  their  respecuvc 
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lareholders  by  the  Caledonian  Company.  The  preamble  then  goes  on  to  recite  the  Barrhead 
easing  Act,  and  that  the  original  shareholders  of  the  Barrhead  Company  ^ere  entitled  to 
ividends  of  six  per  cent.,  with  contingent  increase  on  their  original  shares,  and  that  the  new 
lareliolders  were  entitled  to  a  fixed  dividend  of  five  per  cent,  on  their  shares,  all  payable  out  of 
le  g^eneral  funds  or  profits  of  the  Caledonian  Company.  The  preamble  then  proceeds  thus  : — 
And  whereas  the  said  annuity  and  the  said  several  guaranteed  dividends  hereinbefore  men- 
oned  bacame,  and  were,  and  now  are,  payable  by  the  said  Caledonian  Railway  Company  to  the 
arties  respectively  entitled  thereto,  under  and  by  virtue  of  the  said  five  last  recited  acts 
sspectively ;  and  provision  was  also  made  in  the  said  several  acts  for  securing  to  the  parties 
ncitled  to  such  annuity  and  guaranteed  dividends  respectively  as  aforesaid,  a  lien  for  the  amount 
bereof  over  the  several  railways  respectively  by  those  acts  transferred,  or  authorized  to  be 
ransferred,  to  the  Caledonian  Railway  Company,  and  upon  the  whole  revenues  thereof,  subject " 
o  certain  prior  rights  which  are  there  mentioned. 

Then,  afterwards,  there  is  the  recital,  "And  whereas  the  annual  sum  payable  by  the 
ompany  in  perpetuity,  in  respect  of  the  said  annuity  and  guaranteed  dividends,  amounts  to 
rio8,7o8  8x.  4//." 

Now,  pausing  here  for  a  moment,  I  must  observe  that  the  annuity  and  dividends  secured  to 
be  four  companies,  which  were  transferred  absolutely  to  the  Caledonian  Company  without  any 
eudal  title  reserved  to  the  branch  line,  and  the  dividends  payable  to  the  Barrhead  Company, 
ire  all  classed  together  as  constituting  one  gross  sum.  No  distinction  is  made  as  to  a  part  being 
>ayable  as  rent,  and  the  rest  merely  as  a  stipulated  fixed  money  payment.  And  this  seems  to 
ndicate,  though  not  conclusively,  that  the  nature  of  all  the  payments  was  considered  by  the 
eglslature  to  have  been  the  same.  They  are  ail  treated  as  making  up  one  annual  sum  payable 
by  tbe  Caledonian  Company  in  perpetuity,  and  the  Barrhead  line  is  referred  to  as  a  line 
iuthorized  to  be  transferred,  not  demised,  to  the  Caledonian  Company.  The  inference  seems  to 
me  very  cogent,  that  the  legal  obligation  of  the  Caledonian  Company,  in  regard  to  the  several 
lines  vested  in  them,  was,  in  every  case,  the  same,  that  if  they  were  owners,  as  they  certainly 
were,  of  the  four  lines  of  railway  absolutely  transferred  to  them,  so  they  were  also  owners  of  that 
which  was  only  leased  to  them  for  999  years ;  except,  indeed,  that  at  the  end  of  that  term,  if  we 
are  seriously  to  speak  of  rights  arising  at  the  end  of  such  term,  their  right  as  owners  would  revert 
to  the  Barrhead  Company.  In  the  meantime,  that  line  is  recited  to  have  been  authorized  to  be 
transferred,  and  the  lease  actually  executed  is,  by  necessary  implication,  recited  as  a  transfer, 
and  the  sums  payable  to  its  shareholders  are  referred  to  as  guaranteed  dividends,  part  of  an 
annual  sum  payable  in  perpetuity  by  the  Caledonian  Company — these  dividends,  it  must  be 
obse  rved,  being  sums  not  issuing  out  of  the  Barrhead  line  exclusively,  but  out  of  the  whole  of  the 
funds  of  the  Caledonian  Company. 

By  various  sections  of  the  act  the  dividends,  thus  payable  to  all  the  five  companies,  are 
commuted  for  certain  fixed  annuities — that  payable  to  the  Barrhead  Company  being,  by  §  26, 
commuted  for  an  annuity  of  £1 1,250,  afterwards,  by  a  subsequent  act,  altered  to  j£i  1,437  los. 

The  32d  section  provides,  that  these  fixed  annuities,  when  received,  shall  be  divided  by  the 
directors  of  each  company  among  their  shareholders,  as  the  guaranteed  dividends,  for  which  they 
are  substituted,  would  have  been  divisible. 

From  all  these  clauses  it  is  to  be  inferred,  that  whatever  was  the  quality  of  the  dividends  before 
the  passing  of  the  Arrangement  Act,  the  same  quality  is  impressed  on  the  annuities  substituted 
for  tnem.  I  have  already  stated  grounds,  and,  as  I  conceive,  strong  grounds,  for  thinking,  that 
these  dividends  were  not  payable  as  rent  due  to  a  feudal  superior,  but  as  a  charge  on  the 
Caledonian  Railway,  irrespective  of  the  feudal  title  in  the  Barrhead  Company.  The  correctness 
of  this  view  of  the  case  is,  1  conceive,  fully  established  by  a  clause  of  the  act,  to  which  1  have 
not  yet  referred,  the  forty-second.  It  is  this :  "  The  five  guaranteed  companies,  hereinbefore 
mentioned.'*  (that  is,  the  four  which  were  absolutely  transferred,  and  the  Barrhead  Railway 
Company,) '' shall,  from  and  after  the  ist  day  of  August  1 851,  he  deemed  respectively  to  be 
creditors  of  the  company,  in  respect  of  the  fixed  annuities  hereinbefore  made  payable  to  them 
respectively,  and  shall  be  entitled  not  only,  at  all  times,  to  render  effectual  the  liens  or  securities 
hereinafter  mentioned,  but,  as  ordinary  creditors,  to  raise  any  action  or  suit  against  the  company, 
and  to  take  all  other  proceedings  which  may  be  considered  necessary  or  expedient  for  securing 
or  recovering,  by  legal  diligence,  such  fixed  annuities,  or  the  balance  thereof,  which  may  at  any 
time  be  unpaid."  Then  there  is  a  provision  as  to  the  priority  of  the  railways  amongst  one 
another. 

It  will  be  seen,  that  all  tbe  five  annuities  are  classed  together.  The  enactment  was  necessary, 
or,  at  all  events,  useful,  so  far  as  related  to  the  four  railways  transferred  absolutely  to  the 
Caledonian  Company,  for  without  such  a  clause  there  is  nothing  in  the  act  which  would  make 
them  ordinary  creditors  for  the  amount  of  their  annuities.  The  same  observation  applies  also  to 
the  Barrhead  Company,  if  their  rights  to  the  dividends,  and  so  to  the  substituted  annuity,  is  to 
be  regarded,  as  1  think  it  is,  as  being  a  collateral  and  independent  charge  on  the  Caledonian 
Company.     It  is  unmeaning  and  unnecessary  if  the  annuity  is  to  be  treated  as  rent,  for  then  the 
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Barrhead  Company  would,  without  any  such  clause,  be  entitled,  as  an  ordinary  creditor,  to 
an  action  against  the  Caledonian  Company  for  any  arrears  of  the  annuity  from  time  to  xisac 
It  would  be  an  ordinary  action  by  a  landlord  against  his  tenant  for  rent. 

These  considerations  have  satisfied  me,  that  the  two  Judges  of  the  Second  Division  of 
Court  of  Session  were  wrong  in  affirming  the  interlocutor  of  the  Lord  Ordinary  ;  and  that 
Wood  was  right  in  thinking  that  it  ought  to  be  reversed. 

This  result  is  conformable  not  only  to  the  strict  law  of  the  case  as  deducible  from  the  acrs.T 
parliament,  but  also  as,  I  think,  to  substantial  justice.  To  the  parish  it  is  a  matter  of  indiffiaeBcc 
which  company  is  to  pay  the  rate.  But  I  can  hardly  believe,  that  it  ever  entered  into  the  ccsa- 
templation  of  the  Barrhead  Company,  that  by  making,  or  of  the  Caledonian  Company  that  bf 
taking,  the  transfer  (for  so  in  effect  it  was)  of  the  Barrhead  line,  through  the  machinery  of  i 
999  years'  lease,  instead  of  an  absolute  assignation,  the  substantial  rights  of  either  party  to  vx 
transaction  were  to  be  varied.  All  the  provisions  of  the  acts  which,  for  this  purpose,  musi  bt 
looked  to  as  embodying  the  intentions  of  the  two  companies,  seem  to  me  to  point  to  the  contTsrr 
and  to  shew,  that  the  difference  in  the  mode  of  transfer  was  considered  by  tbem  as  mereij  i 
difference  of  form.  I  am  therefore  of  opinion  that  the  interlocutors  app>ealed  from  ought  to  be 
reversed. 

Lord  Chelmsford. — My  Lords,  the  question  in  this  case  is,  which  of  the  two  railway  coes* 
panics  is  liable  to  be  assessed  to  the  poor's  rate  of  the  Abbey  Parish  of  Paisley,  as  owners  or 
the  Barrhead  Railway  ;  it  being  admitted  that  the  Caledonian  Company  is  liable  to  the  asse^- 
ment  as  occupiers.  The  8th  and  9th  Vict.  c.  83,  the  act  for  the  administration  of  the  la«s 
relating  to  the  relief  of  the  poor  in  Scotland,  gives,  in  the  first  section  a  definition  of  the  te^a 
"owners,"  by  which  it  is  to  "  apply  to  liferenters  as  well  as  fiars  and  tutors,  curators,  comn^a- 
sioners,  trustees,  adjudgers,  wadsetters,  or  other  persons  who  shall  be  in  the  actual  receipt  ot^ 
the  rents  and  profits  of  lands  and  heritages  ; ''  and  the  words  ^*  lands  and  heritages  "  are  to  exteal 
to  and  include  **  rail  ways. '* 

The  question  therefore  is,  which  of  the  two  companies  is  in  receipt  of  the  rents  and  profits  of 
the  Barrhead  Railway,  so  as  to  be  clothed  with  the  character  of  owners  under  the  Act  d 
Parliament. 

As  my  noble  and  learned  friend,  the  LoRDCHANCELLOR,has  fully  stated  the  different  provision 
of  the  acts  of  parliament,  and  the  terms  of  the  lease  upon  which  the  question  depends,  it  is 
unnecessary  for  me  to  repeat  them.  Under  the  acts  of  parliament,  and  the  lease  made  m 
pursuance  and  fulfilment  of  the  Leasing  Act,  the  appellants  contend,  that  they  were  divested  d 
the  whole  property  in  their  railway  ;  and  that  it  was  as  completely  transferred  to  the  CaiedoniaB 
Company  during  the  999  years'  term,  as  if  that  company  had  been  named  in  the  act  for  coe- 
structing  the  Barrhead  Railway  instead  of  the  Barrhead  Company ;  and  that  the  Caledoniaa 
Company  being  in  the  receipt  of  all  the  profits  of  the  railway,  they  are  the  real  owners  withia 
the  meaning  of  the  Poor  Law  Act.  The  respondents,  on  the  other  hand,  say,  that  tbe 
transactions  between  the  companies  were  merely  the  grant  of  a  lease,  and  the  consequeot 
creation  of  the  relation  of  landlord  and  tenant  between  them  ;  that  the  dividends,  in  the  first 
place,  and  afterwards  the  fixed  annuities  payable  for  the  benefit  of  the  shareholders,  were 
nothing  but  a  rent  which  constituted  a  receipt  of  the  profits  of  the  Barrhead  Company  ;  and 
that  a  reversion  being  left  in  them,  they  continued  the  fiars,  and,  as  such,  the  owners  of  the 
railway  within  the  act  of  8  &  9  Vict.  cap.  83. 

I  have  very  carefully  considered  the  provisions  of  the  different  acts  which  have  been  relied 
upon  by  the  parties  respectively,  and  I  have  arrived  at  the  conclusion,  that  the  view  of  this  case 
presented  to  your  Lordships  on  behalf  of  the  appellants  is  the  correct  one.     I  think  that  no  stress 
can  properly  be  laid  upon  the  word  "  perpetuity  *'  in  the  provision  for  the  payment  of  the 
annuity,  as  importing  an  absolute  transfer  for  ever  of  the  Barrhead  Railway,  as  it  must  be  taken 
to  be  used  in  contradistinction  to  the  three  years  during  which  the  smaller  annuity  is  to  be  paid, 
and  to  mea  n,  that  afterwards,  perpetually  during  the  term,  the  larger  sum  is  to  be  playable.    If, 
therefore,  the  mere  creation  of  a  term  of  999  years  was  a  bar  to  the  Caledonian  Company 
becoming  owners  within  the  meaning  of  the  act,  the  appellants'  case  must  fail.     And  this,  as  it 
appears  to  me,  would  also  be  the  case  if  they  were  driven  to  rely  upon  the  words  of  the  Leasing 
Act,  as  expressly  throwing  the  assessment  upon  the  Caledonian  Company.      For  tbe  wora 
"  liabilities,*'  in  the  third  section  of  that  act,  looking  to  the  context,  and  to  the  word  "  existing," 
which  applies  to  it,  seems  to  me  to  be  intended  to  include  merely  those  liabilities  which,  at  the 
time  of  the  passing  of  the  act,  had  been  created  by  the  company.     And  the  12th  section  does  not 
extend  to  all  debts  and  monies,  but  to  such  debts  and  monies  as,  immediately  before  the  execution 
and  delivery  of  the  deeds,  were  due  and  owing  by  the  Barrhead  Company,  or  for  the  payment  of 
which,  but  for  the  passing  of  the  act,  they  would  have  been  liable.     And  this  limitation  of  tbe 
meaning  of  these  words  is  confirmed  by  the  subsequent  part  of  the  section  which  gives  validity  to 
such  conveyances,  &c.,  as  were  made  or  entered  into  before  the  execution  and  delivery  as  aforesaid 
of  the  said  deeds.     Although  this  construction  carries  the  12th  section,  in  respect  of  liabilities, 
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shareholders  by  the  Caledonian  Company.  The  preamble  then  goes  on  to  recite  the  Barrhead 
Leasing  Act,  and  that  the  original  shareholders  of  the  Barrhead  Company  Mere  entitled  to 
dividends  of  six  per  cent.,  with  contingent  increase  on  their  original  shares,  and  that  the  new 
shareholders  were  entitled  to  a  fixed  dividend  of  five  per  cent,  on  their  shares,  all  payable  out  of 
the  general  funds  or  profits  of  the  Caledonian  Company.  The  preamble  then  proceeds  thus  : — 
''And  whereas  the  said  annuity  and  the  said  several  guaranteed  dividends  hereinbefore  men- 
tioned became,  and  were,  and  now  are,  payable  by  the  said  Caledonian  Railway  Company  to  the 
parties  respectively  entitled  thereto,  under  and  by  virtue  of  the  said  five  last  recited  acts 
respectively ;  and  provision  was  also  made  in  the  said  several  acts  for  securing  to  the  parties 
entitled  to  such  annuity  and  guaranteed  dividends  respectively  as  aforesaid,  a  lien  for  the  amount 
thereof  over  the  several  railways  respectively  by  those  acts  transferred,  or  authorized  to  be 
transferred,  to  the  Caledonian  Railway  Company,  and  upon  the  whole  revenues  thereof,  subject " 
to  certain  prior  rights  which  are  there  mentioned. 

Then,  afterwards,  there  is  the  recital,  "And  whereas  the  annual  sum  payable  by  the 
company  in  perpetuity,  in  respect  of  the  said  annuity  and  guaranteed  dividends,  amounts  to 
jT  108,708  8x.  4//.'' 

Now,  pausing  here  for  a  moment,  I  must  observe  that  the  annuity  and  dividends  secured  to 
the  four  companies,  which  were  transferred  absolutely  to  the  Caledonian  Company  without  any 
feudal  title  reserved  to  the  branch  line,  and  the  dividends  payable  to  the  Barrhead  Company, 
are  all  classed  together  as  constituting  one  gross  sum.  No  distinction  is  made  as  to  a  part  being 
payable  as  rent,  and  the  rest  merely  as  a  stipulated  fixed  money  payment.  And  this  seems  to 
indicate,  though  not  conclusively,  that  the  nature  of  all  the  payments  was  considered  by  the 
legislature  to  have  been  the  same.  They  are  all  treated  as  making  up  one  annual  sum  payable 
by  the  Caledonian  Company  in  perpetuity,  and  the  Barrhead  line  is  referred  to  as  a  line 
authorized  to  be  transferred,  not  demised,  to  the  Caledonian  Company.  The  inference  seems  to 
me  very  cogent,  that  the  legal  obligation  of  the  Caledonian  Company,  in  regard  to  the  several 
lines  vested  in  them,  was,  in  every  case,  the  same,  that  if  they  were  owners,  as  they  certainly 
■were,  of  the  four  lines  of  railway  absolutely  transferred  to  them,  so  they  were  also  owners  of  that 
which  was  only  leased  to  them  for  999  years ;  except,  indeed,  that  at  the  end  of  that  term,  if  we 
are  seriously  to  speak  of  rights  arising  at  the  end  of  such  term,  their  right  as  owners  would  revert 
to  the  Barrhead  Company.  In  the  meantime,  that  line  is  recited  to  have  been  authorized  to  be 
transferred,  and  the  lease  actually  executed  is,  by  necessary  implication,  recited  as  a  transfer, 
and  the  sums  payable  to  its  shareholders  are  referred  to  as  guaranteed  dividends,  part  of  an 
annual  sum  payable  in  perpetuity  by  the  Caledonian  Company — these  dividends,  it  must  be 
observed,  being  sums  not  issuing  out  of  the  Barrhead  line  exclusively,  but  out  of  the  whole  of  the 
funds  of  the  Caledonian  Company. 

By  various  sections  of  the  act  the  dividends,  thus  payable  to  all  the  five  companies,  are 
commuted  for  certain  fixed  annuities — that  payable  to  the  Barrhead  Company  being,  by  §  26, 
commuted  for  an  annuity  of  £1 1,250,  afterwards,  by  a  subsequent  act,  altered  to  j£i  1,437  \os. 

The  32d  section  provides,  that  these  fixed  annuities,  when  received,  shall  be  divided  by  the 
directors  of  each  company  among  their  shareholders,  as  the  guaranteed  dividends,  for  which  they 
are  substituted,  would  have  been  divisible. 

From  all  these  clauses  it  is  to  be  inferred,  that  whatever  was  the  quality  of  the  dividends  before 
the  passing  of  the  Arrangement  Act,  the  same  quality  is  impressed  on  the  annuities  substituted 
for  them.  I  have  already  stated  grounds,  and,  as  I  conceive,  strong  grounds,  for  thinking,  that 
these  dividends  were  not  payable  as  rent  due  to  a  feudal  superior,  but  as  a  charge  on  the 
Caledonian  Railway,  irrespective  of  the  feudal  title  in  the  Barrhead  Company.  The  correctness 
of  this  view  of  the  case  is,  I  conceive,  fully  established  by  a  clause  of  the  act,  to  which  I  have 
not  yet  referred,  the  forty-second.  It  is  this ;  "  The  five  guaranteed  companies,  hereinbefore 
mentioned,'*  (that  is,  the  four  which  were  absolutely  transferred,  and  the  Barrhead  Railway 
Company,)  "  shall,  from  and  after  the  ist  day  of  August  1 851,  he  deemed  respectively  to  be 
creditors  of  the  company,  in  respect  of  the  fixed  annuities  hereinbefore  made  payable  to  them 
respectively,  and  shall  be  entitled  not  only,  at  all  times,  to  render  effectual  the  liens  or  securities 
hereinafter  mentioned,  but,  as  ordinary  creditors,  to  raise  any  action  or  suit  against  the  company, 
and  to  take  all  other  proceedings  which  may  be  considered  necessary  or  expedient  for  securing 
or  recovering,  by  legal  diligence,  such  fixed  annuities,  or  the  balance  thereof,  which  may  at  any 
time  be  unpaid."  Then  there  is  a  provision  as  to  the  priority  of  the  railways  amongst  one 
another. 

It  will  be  seen,  that  all  the  five  annuities  are  classed  together.  The  enactment  was  necessary, 
or,  at  all  events,  useful,  so  far  as  related  to  the  four  railways  transferred  absolutely  to  the 
Caledonian  Company,  for  without  such  a  clause  there  is  nothing  in  the  act  which  would  make 
them  ordinary  creditors  for  the  amount  of  their  annuities.  The  same  observation  applies  also  to 
the  Barrhead  Company,  if  their  rights  to  the  dividends,  and  so  to  the  substituted  annuity,  is  to 
be  regarded,  as  I  think  it  is,  as  being  a  collateral  and  independent  charge  on  the  Caledonian 
Company.     It  is  immeaning  and  unnecessary  if  the  annuity  is  to  be  treated  as  rent,  for  then  the 
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which  the  Barrhead  Company  is  placed  under  the  Leasing  Act  The  rights  and  iBteneisff 
those  four  companies  are  transferred  to  the  Caledonian  Company  in  perpetuity,  and  thepafmes 
which  are  to  be  made  to  them  are  word  for  word  the  same  as  those  to  be  made  to  the  Bairbea^ 
Company.  Are  the  Caledonian  Company  the  owners  and  in  receipt  of  the  rents  and  profits  f 
those  lines  ?  It  is  impossible  to  answer  otherwise  than  in  the  anirmative.  What  difiiereat 
then,  is  there  between  those  four  companies  and  the  Barrhead  Company,  except  the  disai: 
reversion  which  exists  in  the  latter  case  ?  But  that  reversion  does  not,  in  the  smallest  dc|Rt 
affect  the  question  of  the  receipt  of  rents  and  profits  during  the  term.  And  if  the  rents  ul 
profits  are  received  by  the  Caledonian  Company,  they  are  the  owners  under  the  act,  at  los 
during  the  continuance  of  the  term. 

There  is  one  more  argument,  arising  out  of  this  Arrangement  Act,  to  shew  that  the  Cakdoeia 
Company  are  the  owners  of  the  Barrhead  line,  which  must  not  be  overlooked.  By  ibc  I^Q 
section, "  the  judicial  factor  is  to  defray,  out  of  the  revenues  of  the  railway,  the  working  exjjoa 
including  feu  duties  and  other  charges,  usually  and  properly  charged  to  the  debit  of  the  itM 
account,  and  only  to  apply  the  balance,  after  these  deductions,  tor  the  use  and  behoof  d  ut 
guaranteed  company."  The  appellants  contend  that,  as  these  feu  duties  are  payable  by  a  fesar 
to  his  superior,  and  are  directed  to  be  paid  by  the  judicial  factor  before  the  balance  of  ^ 
revenues  is  to  be  applied,  the  Caledonian  Company  are  thus  made  liable  for  these  fea  dot^ 
which  can  only  be  upon  the  ground  of  their  being  regarded  as  owners.  The  respondents  apis 
this  deduction  of  the  feu  duties,  by  alleging  that  the  judicial  factor  is  in  the  same  situation  as  a 
adjudger,  or  any  other  person  who  is  put  into  possession  of  the  land  to  receive  the  F^^ 
a  time,  and  who  is  bound  to  pay  those  duties  upon  condition  of  the  payments  of  which  the  ias 
is  held.  But  I  think  it  is  clear  from  the  following  section  (the  47th),  that  the  feu  duties  weitaots 
be  paid  on  account  of  the  Barrhead  Company.  By  this  section  the  Caledonian  Company  a 
entitled  to  recall  the  appointment  of  the  judicial  factor,  only  on  the  terms  of  paying  a&  ^ 
arrears  of  annuity  due  at  the  time  of  his  appointment,  which  arrears  they  would  not  is* 
been  liable  to  pay  in  full  If  the  feu  duties  were  to  be  charged  against  the  Barrhead  CompiS!. 
and  if  the  balance  of  the  revenues,  after  deducting  the  feu  duties,  should  be  insufficient  toF^! 
what  is  due  upon  the  annuity,  the  judicial  factor  would  be  entitled,  under  these  provisions  tfv 
act,  to  continue  his  collection  till  the  arrears  were  fully  satisfied,  and  not  merely  till  be  us 
received  the  arrears,  minus  the  feu  duties.  For  these  reasons,  I  am  of  opinion  that  tbe  Bar 
head  Company  are  not  liable  to  be  assessed  to  the  relief  of  the  poor,  as  owners  of  thcBaiiiifl* 
Railway,  and  that  the  interlocutors  appealed  from  ought  to  be  reversed. 

Afr.  Rolt.—  l  do  not  know  whether,  for  the  appellants,  1  might  suggest  that  the  formvodo'* 
to  reverse  the  interlocutors,  so  far  as  appealed  against,  with  a  declaration,  according  to  the  «* 
alternative  conclusion  of  the  summons  of  declarator,  and,  as  in  the  last  case,  to  order  ^F'?^ 
of  the  expenses  ordered  to  be  paid  by  the  appellants,  and  payment  of  the  costs  in  the  Cotfi 
below,  with  a  remit. 

The  Attorney 'General, — It  will  be  a  very  involved  order.  .  . 

Lord  Chancellor. — It  will  be  a  very  involved  order.  If  there  is  any  dispute  about  M 
may  afterwards  be  settled.  But  the  question  which  I  shall  have  to  put  to  the  House  will  f*?"* 
the  interlocutor  finding  that  the  Barrhead  Railway  Company  are  owners,  and  are  ^^}\gg 
assessed  to  the  poor  for  the  Abbey  Parish  of  Paisley,  be  reversed.  Then  the  order  would  row* 
the  precedent  that  we  laid  down  in  the  last  case,  so  far  as  it  applies.  The  Attorney-General^ 
suggested  that  it  will  be  a  complicated  order,  because  there  are  a  number  of  appeals  m  ^ 
controversy,  and  all  those  will  have  to  be  embraced  in  the  order  finally  made. 

Lord  Brougham. — There  will  be  no  difficulty  about  it. 

The  Attorney 'General, — 1  think,  my  Lord,  we  shall  agree  upon  it.  y^ 

Lord  Brougham. — What  is  the  meaning  of  this — "one  fifth  of  the  taxed  amount  w« 
deducted  "  ? 

Mr.  Rolt, — I  cannot  say  what  is  the  reason  of  it  .-n-uses 

The  Attorney-General, — We  only  got  four  fifths — they  gave  us  only  four  fifths  of  ^*5*^ 
in  the  Court  below,     I  cannot  tell  the  reason.     With  respect  to  the  form  of  yoiu*  U)rd5hips  *°^ 
I  have  no  doubt  that  my  learned  friend  and  myself  will  agree.     If  any  point  arises,  pcrWf* 
of  your  Lordships  will  permit  us  to  refer  it  to  you. 

Interlocutors  reversedy  with  a  declaration.  ^^ 

Appellants^    Agents^  Loch   and    Maclaurin,   Solicitors,   London ;   Patrick   Grah^nii    • 
Edinburgh. — Respondents'  Agents^  Grahame,  Weems,  and  Grahame,  Solicitors,  London ;   ^ 
and  Mackay,  W.S.  Edinburgh. 
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no  further  than  the  3d  section,  and  thus  renders  it,  in  this  respect,  unnecessary,  it  furnishes  no 
reason  for  presuming,  that  the  legislature  had  a  different  intention  in  the  two  sections. 

My  opinion,  in  this  case,  proceeds  entirely  upon  such  an  intentional  transfer  of  all  the  right 
and  interest  of  the  Barrhead  Company,  during  the  999  years,  as  to  preclude  the  possibility  of 
considering  them  as  standing  in  the  relation  of  landlord  and  tenant  to  each  other.  Upon  this 
view  of  the  question,  I  think,  that  the  length  of  the  lease  has  a  most  important  bearing,  although, 
in  other  respects,  it  might  be  an  immaterial  circumstance  for  determining  whether  the  relation 
of  landlord  and  tenant  was  created. 

It  must  be  borne  in  mind,  that  the  Caledonian  Company  had  had  transactions  with  other  rail- 
way companies  before  this  arrangement  with  the  Barrhead  Company  ;  and  as  not  very  long  after 
the  lease  was  executed,  these  companies,  which  had  been  dissolved,  were  re-incorporated,  it  is 
not  unreasonable  to  suppose  that,  before  their  agreement  with  the  Barrhead  Company,  the 
Caledonian  Company  had  found  the  inconvenience  of  dealing  in  this  manner  with  companies, 
whose  powers  they  were  desirous  of  exercising.  For  these  purposes  a  transfer  of  999  years  was 
as  good  as  one  in  perpetuity  ;  and,  therefore,  by  the  Leasmg  Act,  they  obtained  authority  for 
the  Barrhead  Company  to  grant  them  a  lease,  not  (as  was  observed)  "by  which,"  but  "upon 
the  execution  of  which,"  the  railways,  &c.,  and  all  other  property  or  effects  whatsoever,  and  all 
the  rights,  privileges,  powers,  and  authorities  given  to  or  vested  in  the  Barrhead  Company  under 
their  acts,  or  any  deeds  granted  in  pursuance  of  such  acts,  subject,  as  therein  mentioned,  are 
transferred  to  and  vested  in  the  Caledonian  Company  in  the  same  manner  and  to  the  same 
extent  as  if  the  undertakings  authorized  to  hz  made  and  maintained  by  such  acts  had  been 
originally  authorized  to  be  made  and  maintained  by  the  said  company,  or  as  if  their  name  had 
been  inserted  in  such  acts  in  lieu  of  the  name  of  the  Barrhead  Company."  But  then  it  must 
have  occurred  to  the  framers  of  the  act,  that  if  all  the  property  of  every  description,  and  all  the 
rights,  privileges,  powers,  and  authorities  of  the  Barrhead  Company  were  to  be  transferred  to 
and  to  be  exercised  by  the  Caledonian  Company  as  completely  as  if  the  acts  respecting  the 
Barrhead  Railway  had  originally  conferred  them,  there  might  be  strong  grounds  for  contending, 
that  the  Barrhead  Company  was  thereby  dissolved,  as  they  had  nothing  which  they  could  call 
their  own,  nor  any  acts  to  perform  by  which  continued  existence  could  be  indicated.  For  this 
reason,  and  probably  not  without  reference  to  the  transactions  of  the  Caledonian  Company  with 
the  other  companies,  the  4th  section  of  the  Leasing  Act  provides,  that  nothing  in  the  act  shall 
be  hel  1  to  disincorporate  the  Barrhead  Company.  But  as  their  existence  was  only  required  in 
respect  of  the  dividends  which  were  to  be  paid  to  their  shareholders,  the  powers  and  provisions 
of  the  Companies  Clauses  Consolidation  Act,  and  of  th.ir  acts,  are  reserved  to  them,  so  far  as 
powers  and  provisions  have  reference  solely  to  the  capital  of  the  company,  or  the  government 
and  constitution  thereof, — all  other  powers  and  provisions  having,  by  the  previous  section, 
been  given  to  the  Caledonian  Company. 

It  is  said,  however,  that  the  transfer,  though  absolute  in  its  terms,  does  not  confer  any  greater 
power  than  a  tenant  obtains  by  a  lease  of  land  during  its  continuance ;  and,  therefore,  that 
whatever  may  be  the  extent  of  the  rights  transferred  to  the  Caledonian  Company,  if  they  hold 
the  railway  upon  a  rent  to  be  paid  to  the  Barrhead  Company,  the  relation  of  landlord  and  tenant 
mu5t  subsist  between  them.  In  considering  this  (juestion,  I  am  not  influenced  by  the  name 
which  is  given  to  the  payment  made  by  the  Caledonian  Company.  Whether  it  is  called  rent  or 
dividend,  it  is  the  substance  of  the  thing  which  must  be  alone  regarded.  Now,  against  the 
notion  of  its  being  a  rent  reserved  by  the  Barrhead  Company,  it  is  a  strong  circumstance  that  it 
does  not  issue  out  of  the  property  leased  ;  the  dividend  is  to  be  paid  from  the  general  fund  or 
profits  of  the  Caledonian  Railway.  It  is  true  that  these  funds  or  profits  will  be  increased  by  the 
receipts  from  the  Barrhead  line.  But  that  no  part  of  the  reserved  payment  was  intended  to  issue 
out  of  the  Barrhead  line  appears  from  the  clause  by  which  a  lien  was  given  over  the  Barrhead 
line  to  the  holders  of  the  shares,  who  were  to  receive  dividends  from  the  Caledonian  Company, 
and  which  would  have  been  quite  unnecessary  if  they  were  already  entitled  to  have  recourse  to 
that  line  for  satisfaction  of  a  rent.  This  is  made  even  more  clear  by  the  Arrangement  Act,  under 
which  the  judicial  factor  who  may  be  appointed  to  enforce  the  lien  is  limited  to  the  collection  of 
the  revenue  of  that  railway  only  over  which  the  lien  extends .  And  as  a  landlord  is  a  creditor 
for  his  rent,  and  is  at  all  times  entitled  to  summary  diligence  to  enforce  the  payment  of  it,  it 
seems  to  be  a  strong  circumstance  to  shew,  that  the  fixed  annuity,  which  was  substituted  for  the 
dividends,  is  not  a  rent,  that  it  was  considered  necessary  to  provide  by  the  42d  section  of  the  act, 
as  has  been  pointed  out  by  my  noble  and  learned  friend  (Lord  Cranworth),  that  the  guaranteed 
companies  should  be  deemed  the  creditors  of  the  Caledonian  Company,  and  should  be  at 
liberty  to  raise  any  action  or  suit  against  the  company  to  secure  or  recover  the  annuities.  Thfs 
Arrangement  Act  seems  to  me,  as  it  does  to  my  noble  and  learned  friend  LORD  Cranworth,  to 
throw  great  light  on  the  whole  case.  It  deals  with  five  companies,  and  with  all  of  them  in 
precisely  the  same  manner.  It  re- incorporates  those  of  them  which  had  been  already  dissolved; 
and  by  so  doing  it  brings  all  the  four  other  companies  into  exactly  the  same  situation  as  that  in 
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heirship  moveables,  directed  to  be  considered  as  heir  looms  of  the  estate,  and,  as  such,  irm 
be  preserved  by  the  pursuer,  and  the  heir  sujceeding  to  him  in  the  estate. 

The  5th  article  provided,  that  in  the  event  of  the  truster  leaving  a  lawful  child  or  cbikte 
his  heir  (son)  should  not  only  be  entitled'to  the  estate  of  Cathiiin,  (the  property  of  thctn« 
elder  brother  Humphrey  Ewing  M*Lae,)  but  the  trustees  were  to  pay  to  such  heir,  on  atasa; 
majority,  the  free  residue  of  his  personal  and  other  estate,  "  after  deduction  of  the  Icgiat 
annuities,  and  other  provisions  herein  mentioned;"  and  in  the  event  of  younger  children, si 
heir  should  be  burdened  with  whatever  provisions  the  truster  might  appoint  for  them. 

By  the  6ch  article,  the  truster  directed  that  the  trustees  should,  in  **  the  event  of  my  leimi 
lawful  child  or  children,  pay  the  following  legacies  and  annuities,  and  any  other  legacies,  p 
or  provisions  that  I  miy  appoint  to  be  paid  by  any  codicil  hereto,  or  by  any  holograph  tnta; 
or  memorandum,  clearly  expressed,  of  my  will,  ahhough  not  formally  expressed,  viz.,  loibefi 
John  Crum  Humphrey  E«ing  Crum,  (the  pursuer,)  Walter  Crum,  and  James  Cnim,  all  cluiss 
of  Jean  Ewing  or  Crum,  my  sister,  and  to  their  respective  heirs  and  assignees,  thcsoi* 
£20poo  each;  but  said  sum  is  only  to  be  payable  to  the  said  Humphrey  Ewing  CnaniBB 
event  of  his  not  succeeding  to  the  estate  of  Levenside." 

There  were  then  conveyed  numerous  legacies  and  annuities,  to  a  very  large  amount,  to  a 
relations  and  friends  of  the  testator,  and  for  charitable  and  religious  purposes. 

The  7th  article  was  in  the  following  terms : — "  In  the  event  of  there  being  no  lawful  diasi 
children  born  to  me,  it  is  hereby  expressly  provided  and  declared,  that  my  trustees  shall  F! 
the  haill  legacies,  annuities,  and  provisions  particularly  before  enumerated,  with  the  e^^ 
of  the  foresaid  legacies  to  John  Crum,  Walter  Crum,  James  Crum,  David  Buchan,  and  W^ 
Buchan,  and  their  foresaids,  which  are  hereby  recalled,  and  declared  to  be  null  and  void;i3j 
my  trustees  shall,  in  lieu  and  stead  of  such  legacies,  pay  to  them  and  their  respective  heffs  J 
assignees  the  increased  legacies  after  specified,  viz.,  to  the  said  John  Crum,  who,  in  tbeai 
event  of  no  children,  will  succeed  to  the  entailed  estate  of  Cathkin,  the  sum  of  £z^^''^ 
Walter  Crum,  j£4o,ooo;  to  James  Crum,  j£35,ooo;  and  to  David  Buchan,  j^  15,000 ;  as^c 
Walter  Buchan,  ;£  1 5,000."  ^ 

In  the  same  event  of  his  having  no  children,  the  truster  directed  payment  of  certain  ^^^^ 
sums  to  parties  not  mentioned  in  the  6th  article ;  and  then  followed  a  direction  to  thceffeci,t» 
"  my  said  trustees  shall  also  pay  to  the  said  "  pursuer  **and  his  foresaids  the  interest  o^*^S 
at  such  rate  as  my  trustees  can  get  for  the  said  sum — such  interest  to  run  from  the  date  at  »^ 
the  foresaid  legacies  to  his  brothers  are  paid,  and  to  continue  payable  till  such  time  as  he  or^ 
foresaids  shall  succeed  to  the  estate  of  Levenside  on  the  death  of  my  spouse,  or  in  the  cveii 
her  entering  into  a  second  marriage,  when  the  payment  of  said  interest  shaJi  cease » 

determine."  y:  rt^d 

The  8th  article  specified  the  term  of  payment  of  the  annuities  and  interest  of  liieto^ 
principal  sums. 

The  9th  article  provided,  that  the  legacies  (except  those,  the  principal  sums  of  **^'^  j^ 
liferented)  should  be  paid  within  one  ye.ir  of  the  testator's  death;  but  with  power  to  pay®* 
at  any  earlier  period  the  trustees  may  think  proper.  j  •  tatst 

The  loth  article  regulated  the  payment  of  legacy  duty,  and  declared  the  annuities  and  ot 
of  principal  sums  to  be  alimentary,  and  excluded  the  jus  mariti  of  the  husbands  of  t^ 
annuitants ;  "  that  the  provisions  to  those  children  who  are  to  succeed  to  the  scvo^ 
before  specified  on  the  death  of  their  parents  shall  be  payable  ^  at  certain  specified  P^*?  .\^ 

This  article  concludes  with  the  following  provision : — "  Declaring  always,  as  it  is  «  ^ 
expressly  provided  and  declared,  that  in  the  event  of  any  deficiency  of  funds  after  P^^^^j^ 
liquidating  the  foresaid  provisions  in  favour  of  my  wife,  children,  if  there  any  be,  *^**Jtj^ 
and  carrying  into  effect  the  other  purposes  of  the  trust,  and  paying  the  expenses  ^^^' ^i 
and  in  such  event,  each  of  the  different  legacies  and  annuities  before  specified  shall  su 
proportional  abatement  according  to  the  amount  thereof  respectively — the  legacies  and  ann^ 
to  my  relations  before  named,  being  always  preferable  to  the  payment  of  legacies  or  aflD«« 
strangers  or  charities."  a  ^ 

There  was  a  general  provision,  that  all  legacies,  &c.,  should  be  payable  within  a  y^ 
testator's  death.  f  the  V*^ 

The  truster  died  in  November  1854,  leaving  a  widow  but  no  children.     I'' ^^^^^^^  ygusi, 
purpose  of  the  trust  deed,  the  pursuer  then  became  entitled  to  the  fee  of  the  estate  of  ^  ^^ 
and  assumed  the  name  of  Ewins:.     It  was,  however,  and  still  is,  subject  to  the  lifctcn 
truster's  widow,  who  is  younger  than  the  pursuer,  j.  ^ 

The  pursuer  raised  the  present  action  against  the  trustees,  concluding  for  P^J^^I^rtgic- 
legacy  of  ^20,000,  provided  in  the  6th  purpose  of  the  deed,  pleading,  that  he  bad  "^^I^^^Ljtei; 
ceeded"  to  the  estate  of  Levenside,  in  the  sense  in  which  that  word  was  used  ^^    L^sfcUft 
and  that  there  being  no  children  born  to  the  truster,  it  fell  to  be  paid  under  the  1^  P^    .    \ 
being  one  of  the  legacies  thereby  recalled.  j^  sod 

The  defenders  pleaded,  that  the  pursuer  was  actually  vested  in  the  fee  of  Uvens'  » 
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uld  not   therefore  claim  the  legacy;  and  that  that  legacy,  being  in  its  nature  essentially 
nditional,  could  not  be  rendered  unconditional  by  the  allusion  to  it  under  the  general  category 
legacies  in  the  7th  purpose. 

The  Court  of  Session  sustained  the  defences,  and  assoilzied  the  defenders. 
The  pursuer  appealed,  maintaining  in  his  printed  case^  that  the  decision  of  the  Court  of 
sssion  should  be  reversed — i.  Because,  according  to  the  clear  terms  of  the  provision  in  the 
;h  purpose  of  the  trust  settlement,  the  legacy  claimed  was  made  payable  in  the  event,  which 
id  happened,  of  no  lawful  child  or  children  being  bom  to  the  testator,  and  was  dependent  on  no 
her  event  or  condition  whatever.  2.  Because,  assuming  that  the  condition  attached  to  the 
:gacy  in  the  6th  purpose  of  the  settlement  was  imported  into  the  7th  purpose  with  the  legacy 
self,  the  legacy  was  notwithstanding  due,  in  resp)ect  the  appellant  had  not  succeeded  to 
evenside,  in  the  sense  in  which  that  expression  was  used  in  the  trust  deed.  3.  Because  there 
ere  no  specialties  in  the  case  inconsistent  with  the  appellant's  claim.  On  the  contrary,  all  the 
rcumstances  supported  it. 

In  their  printed  case  the  respondents  supported  the  decision  on  the  following  grounds  : — 
The  legacy  of  ;^20,ooo  to  the  appellant,  which  was  conditional,  was  to  be  payable  only  in  the 
/ent  of  not  succeeding  to  the  estate  of  Levenside.  2.  The  appellant  having  succeeded  to,  and 
eing  vested  in,  the  fee  of  the  estate  of  Levenside,  was  not,  according  to  the  sound  construction 
f  the  settlement,  entitled  to  the  legacy,  as  it  was  to  be  payable  to  him,  according  to  the  6th 
urpose,  only  "in  the  event  of  his  not  succeeding  to  the  estate  of  Levenside."  3.  The  legacy 
'as  not  payable  under  the  7th  purpose,  as  the  direction  to  pay  it  in  the  6th  was  not  imported 
ito  the  7th  purpose.  Even  if  such  direction  could  be  held  to  be  imported  into  the  7th  purpose, 
:  could  only  be  so  under  the  condition  attached  to  it  in  the  6th,  which  excluded  the  appellant*s 
laim.  4.  The  whole  structure  and  tenor  of  the  settlement  demonstrated  that  the  testator  never 
itended  the  appellant  to  get  both  the  legacy  and  the  estate  of  Levenside. 

The  Attorney-General  (Bethell),  and  Anderson^  Q-C.,  for  the  appellant,  contended  that,  accord- 
ng  to  the  true  construction  of  the  will,  the  appellant  was  entitled  to  the  legacy.  The  payment  was 
le pendent  on  the  sole  condition  that  he  should  die  without  leaving  issue,  which  happened.  But 
rven  if  the  condition  attached  to  the  legacy,  and  the  6th  purpose  of  the  will,  can  be  read  as  part 
\i  the  7th  purpose,  then  the  meaning  of  the  word  "succeed'*  meant  beneficial  succession,  and 
lot  a  dry  succession. 

Rolty  Q.C.,  and  Sir  H.  Cairns^  Q.C.,  for  the  respondents,  were  not  called  upon. 

Lord  Chancellor  Campbell. — My  Lords,  I  am  bound  to  say,  that,  on  reading  this  case 
attentively,  and  the  judgments  of  the  Lord  Ordinary  and  of  the  Judges  in  the  Inner  House,  I 
brmed  a  strong  impression  in  favour  of  the  decision  to  which  the  Court  below  have  come.  I  was, 
)f  course,  open  to  conviction  when  I  came  to  hear  the  arguments  at  the  bar,  and  I  suspended 
ny  opinion  till  I  had  heard  those  arguments.  The  case  has  been  very  ably  argued  by  the 
earned  counsel  for  the  appellants ;  and  having  listened  very  attentively  to  those  arguments,  I 
nust  say  that  I  have  come  to  a  clear  conclusion. 

1  do  not  think  it  necessary  to  add  more  than  a  few  sentences  to  what  has  been  thrown  out 
iuring  the  argument.  It  seems  to  me  quite  clear,  that  the  intention  of  the  settler  was,  that,  if 
be  had  issue,  Humphrey  and  his  other  nephews  should  have  legacies ;  but,  if  he  should  die  without 
issue,  then  that  Humphrey  succeeding  him  should  not  have  any  legacy,  but  that  he  should  be 
provided  for  by  the  interest  of  ;f 40,000,  made  chargeable  upon  the  estate.  This  is  clearly 
evinced  by  the  sixth  article  of  the  trust  disposition,  and  I  find  nothing  in  any  other  part  of  the 
instrument  which  at  all  discharges  that  condition. 

Then  the  only  other  point  is,  whether  Humphrey  can  be  considered  as  having  succeeded, 
iccor  iing  to  the  meaning  of  the  testator.  I  think  the  sense  in  which  the  word  **  succeeded  "  was 
ised,  in  imposing  that  condition,  was  in  the  event  of  his  becoming  heir  to  the  estate  under  the 
settlement,  there  being  no  issue  of  the  body  of  the  settler.  If  he  succeeded  as  heir  to  the  estate 
of  Levenside,  though  the  widow  of  the  settler  was  still  alive,  he  was  not  to  have  the  legacy  of 
£20,000.  He  was  in  a  very  different  position  from  the  other  nephews.  He  was  now  the  heir, 
and  he  was  to  be  otherwise  provided  for  than  by  a  legacy,  and  he  was,  I  think,  well  provided  for 
by  having  the  interest  of  ;f  40,000.  And  being  now  the  feuar,  or  laird  of  the  estate,  he  had  the 
power  of  charging  the  estate,  though  he  could  not  sell  it,  for  any  purposes  that  he  might  desire. 

I  must  say  that,  under  these  circumstances,  it  seems  to  me,  that  the  unanimous  opinion  of  the 
Lord  Ordinary,  and  all  the  Judges  of  the  Court  below,  ought  to  prevail,  and  that  this  appeal 
ought  to  be  dismissed. 

Lord  Brougham. — My  Lords,  I  have  only  a  word  to  say  in  agreeing  to  the  conclusion  of  my 
noble  and  learned  friend,  and  upon  the  same  grounds.  I  cannot  read  the  seventh  condition  of 
the  trust  disposition,  directing  payment  of  **the  haill  legacies  and  provisions  particularly  before 
enumerated  '  otherwise  than  as  connected  Mith  the  sixth  condition,  and  as  rendering  those 
legacies  and  provisions  subject  to  that  condition. 

1  certainly  at  one  time  entertained  very  considerable  doubts  upon  the  provision,  as  to  whether 
the  exception  applied  to  "the  heirs  and  asji^jns"  as  well  as  to  Humphrey.    The  gift  is  to 
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heirship  moveables,  directed  to  be  considered  as  heir  looms  of  the  estate,  and,  as  such, 
be  preserved  by  the  pursuer,  and  the  heir  succeeding  to  him  in  the  estate. 

The  5th  article  provided,  that  in  the  event  of  the  truster  leaving  a  lawful  child  or  childre:, 
his  heir  (son)  should  not  only  be  entitledjo  the  estate  of  Cathkin,  (the  property  of  the  truiters 
elder  brother  Humphrey  Ewing  M'Lae,)  but  the  trustees  were  to  pay  to  such  heir,  on  attains^ 
majority,  the  free  residue  of  his  personal  and  other  estate,  "after  deduction  of  the  legacies 
annuities,  and  other  provisions  herein  mentioned; '*  and  in  the  event  of  younger  children,  sad 
heir  should  be  burdened  with  whatever  provisions  the  truster  might  appoint  for  thenn. 

By  the  6th  article,  the  truster  directed  that  the  trustees  should,  in  "  the  event  of  oiy  leavii^a 
lawful  child  or  children,  pay  the  following  legacies  and  annuities,  and  any  other  legacies,  giro. 
or  provisions  that  I  miy  appoint  to  be  paid  by  any  codicil  hereto,  or  by  any  holog-raph  writis^ 
or  memorandum,  clearly  expressed,  of  my  will,  although  not  formally  expressed,  viz.,  to  the  sas& 
John  Crum  Humphrey  E>fing  Crum,  (the  pursuer,)  Walter  Crum,  and  James  Cruin,  all  chiidns 
of  Jean  Ewing  or  Crum,  my  sister,  and  to  their  respective  heirs  and  assignees,  the  sum  af 
;£20,ooo  each ;  but  said  sum  is  only  to  be  payable  to  the  said  Humphrey  Ewing  Crum  in  ibt 
event  of  his  not  succeeding  to  the  estate  of  Levenside.'* 

There  were  then  conveyed  numerous  legacies  and  annuities,  to  a  very  large  amount,  to  tk 
relations  and  friends  of  the  testator,  and  for  charitable  and  religious  purposes. 

The  7th  article  was  in  the  following  terms : — "  In  the  event  of  there  being  no  lawful  child  cf 
children  born  to  me,  it  is  hereby  expressly  provided  and  declared,  that  my  trustees  shall  psj 
the  haill  legacies,  annuities,  and  provisions  particularly  before  enumerated,  with  the  excepti<£ 
of  the  foresaid  legacies  to  John  Crum,  Walter  Crum,  James  Crum,  David  Buchan,  and  Walter 
Buchan,  and  their  foresaids,  which  are  hereby  recalled,  and  declared  to  be  null  and  void ;  and 
my  trustees  shall,  in  lieu  and  stead  of  such  legacies,  pay  to  them  and  their  respective  heirs  ard 
assignees  the  increased  legacies  after  specified,  viz.,  to  the  said  John  Crum,  who,  in  the  said 
event  of  no  children,  will  succeed  to  the  entailed  estate  of  Cathkin,  the  sum  of  £3^000:  » 
Walter  Crum,  j£4o,ooo;  to  James  Crum,  j£35,ooo;  and  to  David  Buchan,  ;^  15,000;  and  to 
Walter  Buchan,  ^15,000." 

In  the  same  event  of  his  having  no  children,  the  truster  directed  payment  of  certain  additiooal 
sums  to  parties  not  mentioned  in  the  6th  article ;  and  then  followed  a  direction  to  the  effect,  that 
"  my  said  trustees  shall  also  pay  to  the  said  "  pursuer  **  and  his  foresaids  the  interest  of  ^£40^000, 
at  such  rate  as  my  trustees  can  get  for  the  said  sum — such  interest  to.  run  from  the  date  at  whid 
the  foresaid  legacies  to  his  brothers  are  paid,  and  to  continue  payable  till  such  time  as  he  or  bis 
foresaids  shall  succeed  to  the  estate  of  Levenside  on  the  death  of  my  spouse,  or  in  the  event  of 
her  entering  into  a  second  marriage,  when  the  payment  of  said  interest  shaU  cease  and 
determine." 

The  8th  article  specified  the  term  of  payment  of  the  annuities  and  interest  of  lifereoted 
principal  sums. 

The  9th  article  provided,  that  the  legacies  (except  those,  the  principal  sums  of  which  are 
liferented)  should  be  paid  within  one  year  of  the  testator's  death ;  but  with  power  to  pay  them 
at  any  earlier  period  the  trustees  may  think  proper. 

The  loth  article  regulated  the  payment  of  legacy  duty,  and  declared  the  annuities  and  interest 
of  principal  sums  to  be  alimentary,  and  excluded  the  jus  mariti  of  the  husbands  of  fcmak 
annuitants ;  "  that  the  provisions  to  those  children  who  are  to  succeed  to  the  several  sums 
before  specified  on  the  death  of  their  parents  shall  be  payable  **  at  certain  specified  periods. 

This  article  concludes  with  the  following  provision : — **  Declaring  always,  as  it  is  hereby 
expressly  provided  and  declared,  that  in  the  event  of  any  deficiency  of  funds  after  paying  and 
liquidating  the  foresaid  provisions  in  favour  of  my  wife,  children,  if  there  any  be,  and  relations, 
and  carrying  into  effect  the  other  purposes  of  the  trust,  and  paying  the  expenses  thereof,  then, 
and  in  such  event,  each  of  the  different  legacies  and  annuities  before  specified  shall  suffer  a 
proportional  abatement  according  to  the  amount  thereof  respectively — the  legacies  and  annuities 
to  my  relations  before  named,  being  always  preferable  to  the  payment  of  legacies  or  annuides  to 
strangers  or  charities." 

There  was  a  general  provision,  that  all  legacies,  &c.,  should  be  payable  within  a  year  of  the 
testator's  death. 

The  truster  died  in  November  1854,  leaving  a  widow  but  no  children.  In  virtue  of  the  3rd 
purpose  of  the  trust  deed,  the  pursuer  then  became  entitled  to  the  fee  of  the  estate  of  Levenside, 
and  assumed  the  name  of  Ewinp^.  It  was,  however,  and  still  is,  subject  to  the  liferent  of  the 
truster's  widow,  who  is  younger  than  the  pursuer. 

The  pursuer  raised  the  present  action  against  the  trustees,  concluding  for  payment  of  the 
legacy  of  ^20,000,  provided  in  the  6th  purpose  of  the  deed,  pleading,  that  he  had  not  yet  "suc- 
ceeded" to  the  estate  of  Levenside,  in  the  sense  in  which  that  word  was  used  by  the  truster; 
and  that  there  being  no  children  born  to  the  truster,  it  fell  to  be  paid  under  the  7th  piupose,  net 
b^ing  one  of  the  legacies  thereby  recalled. 

The  defenders  pleaded,  that  the  pursuer  was  actually  vested  in  the  fee  of  Levenside,  and 
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:ould  not  therefore  claim  the  legacy;  and  that  that  legacy,  being  in  its  nature  essentially 
conditional,  could  not  be  rendered  unconditional  by  the  allusion  to  it  under  the  general  category 
)f  legacies  in  the  7th  purpose. 

The  Court  of  Session  sustained  the  defences,  and  assoilzied  the  defenders. 

The  pursuer  appealed,  maintaining  in  his  printed  case^  that  the  decision  of  the  Court  of 
Session  should  be  reversed — i.  Because,  according  to  the  clear  terms  of  the  provision  in  the 
7th  purpose  of  the  trust  settlement,  the  legacy  claimed  was  made  payable  in  the  event,  which 
lad  happened,  of  no  lawful  child  or  children  being  bom  to  the  testator,  and  was  dependent  on  no 
Jther  event  or  condition  whatever.  2.  Because,  assuming  that  the  condition  attached  to  the 
legacy  in  the  6th  purpose  of  the  settlement  was  imported  into  the  7th  purpose  with  the  legacy 
itself,  the  legacy  was  notv^ith standing  due,  in  respect  the  appellant  had  not  succeeded  to 
Levenside,  in  the  sense  in  which  that  expression  was  used  in  the  trust  deed.  3.  Because  there 
irere  no  specialties  in  the  case  inconsistent  with  the  appellant's  claim.  On  the  contrary,  all  the 
:ircumstances  supported  it. 

In  their  printed  case  the  respondents  supported  the  decision  on  the  following  grounds  : — 
I.  The  legacy  of  ;£20,ooo  to  the  appellant,  which  was  conditional,  was  to  be  payable  only  in  the 
;vent  of  not  succeeding  to  the  estate  of  Levenside.  2.  The  appellant  having  succeeded  to,  and 
being  vested  in,  the  fee  of  the  estate  of  Levenside,  was  not,  according  to  the  sound  construction 
of  the  settlement,  entitled  to  the  legacy,  as  it  was  to  be  payable  to  him,  according  to  the  6th 
purpose,  only  **  in  the  event  of  his  not  succeeding  to  the  estate  of  Levenside."  3.  The  legacy 
wras  not  payable  under  the  7th  purpose,  as  the  direction  to  pay  it  in  the  6th  was  not  imported 
into  the  7th  purpose.  Even  if  such  direction  could  be  held  to  be  imported  into  the  7th  purpose, 
it  could  only  be  so  under  the  condition  attached  to  it  in  the  6th,  which  excluded  the  appellant*s 
claim.  4.  The  whole  structure  and  tenor  of  the  settlement  demonstrated  that  the  testator  never 
intended  the  appellant  to  get  both  the  legacy  and  the  estate  of  Levenside. 

The  Attorney-General  (Bethell),  and  Anderson^  Q.C.,  for  the  appellant,  contended  that,  accord- 
ing to  the  true  construction  of  the  will,  the  appellant  was  entitled  to  the  legacy.  The  payment  was 
dependent  on  the  sole  condition  that  he  should  die  without  leaving  issue,  which  happened.  But 
even  if  the  condition  attached  to  the  legacy,  and  the  6th  purpose  of  the  will,  can  be  read  as  part 
of  tha  7th  purpose,  then  the  meaning  of  the  word  "  succeed  '*  meant  beneficial  succession,  and 
not  a  dry  succession. 

Rolt^  Q.C.,  and  Sir  H.  Cairns^  Q.C.,  for  the  respondents,  were  not  called  upon. 

Lord  Chancellor  Campbell. — My  Lords,  I  am  bound  to  say,  that,  on  reading  this  case 
attentively,  and  the  judgments  of  the  Lord  Ordinary  and  of  the  Judges  in  the  Inner  House,  I 
formed  a  strong  impression  in  favour  of  the  decision  to  which  the  Court  below  have  come.  I  was, 
of  course,  open  to  conviction  when  I  came  to  hear  the  arguments  at  the  bar,  and  I  suspended 
my  opinion  till  I  had  heard  those  arguments.  The  case  has  been  very  ably  argued  by  the 
learned  counsel  for  the  appellants ;  and  having  listened  very  attentively  to  those  arguments,  I 
must  say  that  I  have  come  to  a  clear  conclusion. 

I  do  not  think  it  necessary  to  add  more  than  a  few  sentences  to  what  has  been  thrown  out 
during  the  argument.  It  seems  to  me  quite  clear,  that  the  intention  of  the  settler  was,  that,  if 
he  had  issue,  Humphrey  and  his  other  nephews  should  have  legacies ;  but,  if  he  should  die  without 
issue,  then  that  Humphrey  succeeding  him  should  not  have  any  legacy,  but  that  he  should  be 
provided  for  by  the  in:erest  of  ;^4o,ooo,  made  chargeable  upon  the  estate.  This  is  clearly 
evinced  by  the  sixth  article  of  the  trust  disposition,  and  I  find  nothing  in  any  other  part  of  the 
instrument  which  at  all  discharges  that  condition. 

Then  the  only  other  point  is,  whether  Humphrey  can  be  considered  as  having  succeeded, 
according  to  the  meaning  of  the  testator.  I  think  the  sense  in  which  the  word  **  succeeded  "  was 
used,  in  imposing  that  condition,  was  in  the  event  of  his  becoming  heir  to  the  estate  under  the 
settlement,  there  being  no  issue  of  the  body  of  the  settler.  If  he  succeeded  as  heir  to  the  estate 
of  Levenside,  though  the  widow  of  the  settler  was  still  alive,  he  was  not  to  have  the  legacy  of 
;£2o,ooo.  He  was  in  a  very  different  position  from  the  other  nephews.  He  was  now  the  heir, 
and  he  was  to  be  otherwise  provided  for  than  by  a  legacy,  and  he  was,  I  think,  well  provided  for 
by  having  the  interest  of  ;f  40,000.  And  being  now  the  feuar,  or  laird  of  the  estate,  he  had  the 
power  of  charging  the  estate,  though  he  could  not  sell  it,  for  any  purposes  that  he  might  desire. 

I  must  say  that,  under  these  circumstances,  it  seems  to  me,  that  the  unanimous  opinion  of  the 
Lord  Ordinary,  and  all  the  Judges  of  the  Court  below,  ought  to  prevail,  and  that  this  appeal 
ought  to  be  dismissed. 

Lord  Brougham. — My  Lords,  I  have  only  a  word  to  say  in  agreeing  to  the  conclusion  of  my 
noble  and  learned  friend,  and  upon  the  same  grounds.  I  cannot  read  the  seventh  condition  of 
the  trust  disposition,  directing  payment  of  *'the  haill  legacies  and  provisions  particularly  before 
enumerated  '  otherwise  than  as  connected  ^ith  the  sixth  condition,  and  as  rendering  those 
legacies  and  provisions  subject  to  that  condition. 

1  certainly  at  one  time  entertained  very  considerable  doubts  upon  the  provision,  as  to  whether 
the  exception  applied  to  "the  heirs  and  assigns"  as  well  as  to  Humphrey.     The  gift  is  to 


926  REPORTS  OF  SCOTCH  APPEALS. 

''  Humphrey  and  his  heirs  and  assigns ;  **  and  then  the  exclusion  is,  "  provided  he  shall  bk 
succeed  to  the  estate."  I  have  some  doubt  whether  those  words  did  not  apply  to  the  vhole  gifi 
to  the  heirs  and  assign^ as  well  as  to  Humphrey;  and  that  would  get  rid  of  the  alleged  absmdin 
of  putting  Humphrey's  children  in  a  better  situation  than  Humphrey  himself.  But,  after  all 
that  is  only  a  topic  in  this  case ;  it  is  only  one  reason  for  hesitating  upon  the  construction ;  it  s 
not  such  a  redttctio  ad  absurdum  as  to  override  the  other  general  purpose  and  general  scheme  d 
the  will,  which,  I  agree  with  my  noble  and  learned  friend  in  thinking,  was  to  exclude  the  laird  of 
the  estate  from  the  legacies,  and  to  give  provision  to  those  who  were  not  to  succeed  under  die 
settlement. 

Lord  Cranworth. — My  Lords,  I  have  come  to  the  same  conclusion  with  my  noble  aai 
learned  friends.  I  do  not  say  that  I  have  not  had  some  doubts  and  difficulty,  but  I  solve  those, 
to  my  own  satisfaction,  in  this  way: — In  the  first  place,  I  think  it  perfectly  clear,  that  the  sevoi^ 
direction  in  the  settlement,  in  directing  all  the  legacies  before  enumerated  to  be  paid,  does  cot 
mean  to  direct  any  legacy  to  be  paid  absolutely  that  was  only  to  be  paid  conditionally  under  tk 
sixth  direction.  In  my  view  of  the  case,  the  sixth  direction  is  to  be  imported  into  the  se^enik 
And  therefore  it  follows  that,  as  under  the  sixth  direction,  the  £;iofxo  was  to  be  paid  d 
Humphrey  only  in  the  event  of  his  not  succeeding  to  the  estate  of  Levenside,  the  only  quesnoB 
is,  Whether,  according  to  the  true  construction  of  the  deed,  Humphrey  has  succeeded  to  the  i 
estate  of  Levenside?  In  my  opinion  he  has.  It  is  perfectly  true,  and  that  is  what  has  created  a  \ 
doubt  in  my  mind,  that  in  many  other  parts  of  the  deed  — I  think  in  three  or  four  other  pans  of 
the  deed — the  words  "succeeding  to  the  estate'*  are  used  as  clearly  meaning  succeeding  to  the 
enjoyment  of  the  estate.  That  the  words  so  mean  is  obvious  by  reference  to  the  context  in  eacb 
of  these  particular  passages.  But  here  I  think,  that  the  testator  means  to  speak  of  succeeding  to 
the  estate  of  Levenside  as  the  alternative  of  what  he  has,  in  the  previous  part  in  the  sLttb 
section,  spoken  of,  namely,  the  event  of  his  leaving  a  child.  If  he  leaves  a  child,  he  contemplates 
that  as  an  event  in  which  Humphrey  will  not  succeed  to  the  estate  of  Levenside ;  if  he  does  cot 
leave  a  child,  then  he  contemplates  that  as  an  event  in  which  Humphrey  will  succeed.  It  maf 
be  said.  Why  does  he  refer  to  that  at  all?  Upon  that  point  I  agree  in  what  is  said  by  Lokd 
Ivory  at  the  end  of  his  judgment,  that  that  is  only  a  clumsy  way  of  anticipating  what  he  was 
going  to  do  in  the  seventh  section.  He  meant,  that  all  his  nephews  should  have  greath 
increased  legacies,  but  he  did  not  mean  that  to  apply  to  Humphrey  in  the  event  of  his  succeed- 
ing to  the  estate.  Therefore  he  puts  in  an  express  condition  annexed  to  the  legacy  of  jf  2o^ooo» 
which  probably  was  not  necessary,  but  he  put  it  in  with  a  view  to  remove  all  possible  doubt,  thai 
the  ;£20,ooo  is  not  to  go  to  him  in  the  event  of  the  settler  dying  without  issue. 

Lord  Wensleydale. — My  Lords,  I  entirely  agree  in  the  opinion  which  has  been  expressed 
by  my  noble  and  learned  friends.  We  certainly  ought  not  in  any  case  to  reverse  the  decision  ot 
the  Court  below  unless  we  are  quite  satisfied  that  that  decision  was  wrong.  The  decision  has 
been  unanimously  come  to  by  all  the  Judges,  and  I  certainly  do  not  feel  any  difficulty  in  the  case 
to  induce  me  to  think  that  their  opinion  was  wrong.  And,  upon  the  whole,  1  think,  after  the 
argument  which  we  have  heard  from  the  counsel  for  the  appellant,  that  the  decision  was  a  rigbt 
decision.  I  think  it  is  clear,  that  the  seventh  clause  in  this  trust  disposition  cannot  alter  this 
express  direction  in  the  sixth  clause.  I  think  it  is  clear,  that  the  sixth  clause  does  not  give  to 
Humphrey  an  absolute  legacy,  but  a  conditional  one.  That  condition  is,  no  doubt,  very  clumsily 
stated ;  but  it  seems  to  me,  that  it  means  no  more  than  in  a  marked  manner  to  say  this :  '*  Min<C 
I  do  not  give  a  legacy  to  Humphrey  Ewing  unless  I  leave  children."  The  clause  is  this :  "  My 
trustees  shall,  in  the  event  of  my  leaving  a  lawful  child  or  children,  pay  the  following  legacies 
and  annuities,  and  any  other  legacies,  git^ts,  or  provisions  that  1  may  appoint  to  be  paid  by  any 
codicil  hereto,  or  by  any  holograph  writing  or  memorandum  clearly  expressed  of  my  will, 
although  not  formally  expressed,  viz.,  to  the  saids  John  Crum,  Humphrey  Ewing  Crum,  Wahcr 
Crum,  and  James  Crum,  all  children  of  Jane  Ewing  or  Crum,  my  sister,  and  to  their  respective 
heirs  and  assignees,  the  sum  of  ;£2o,ooo  each;  but  mind  this,  though  I  have  left  all  these 
different  legacies  to  these  different  people,  I  do  not  mean  that  Humphrey  Ewing  Crum  shall,  in 
the  event  of  his  succeeding  to  the  estate  of  Levenside,  be  entitled  to  it."  That  is,  in  truth, 
''  Mind,  I  merely  mean  this  legacy  to  be  given  to  him  in  case  of  my  leaving  any  lawful  issae 
behind  me.  If  I  leave  no  lawful  issue  behind  me,  he  succeeds  to  the  estate ;  and  in  that  case  I 
mean  him  to  have  no  legacy."  The  condition,  as  regards  his  succeeding,  is  clearly  the  condition 
of  succeeding  to  the  title  of  the  estate,  and  not  succeeding  to  the  actual  possession.  The  other 
provisions  of  the  deed,  when  the  word  "succeeding*'  is  used,  only  apply,  as  shewn  by  the 
context,  to  the  actual  possession  and  enjoyment  of  the  estate;  but  the  construction  which  I 
should  put  upon  this  clause  is,  that  the  settler  referred  to  Humphrey  succeeding  to  the  title  of 
the  estate ;  and  there  is  nothing  in  the  deed  which  induces  me  to  doubt  the  propriety  of  that 
construction.     I  therefore  think,  that  the  judgment  of  the  Court  below  ought  to  be  af&rmed. 

Mr,  Attomey-GeneraL — I  trust  that  your  Lordships  will  give  the  costs  of  obtaining  the 
opinion  of  the  Court  upon  the  construction  of  a  will  of  this  kind  out  of  the  estate. 
Lord  Chancellor. — I  had  the  honoiu*  to  sit  in  this  House  upon  appeals  for  nine  years  with 
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Lord  Cottenham  and  Lord  Brougham,  and  they  both,  I  think,  always  laid  it  down  as  the 
rule,  that  the  victor  should  have  his  costs,  unless  there  was  something  peculiar  in  the  case. 
Merely  saying  that  a  will  is  iU  constructed  is  not  a  reason  for  departing  from  the  general  rule. 

Interlocutor  affirmed^  aftd  appeal  dismissed  with  costs. 
For  Appellant^  Grahame,  Weems,  and  Grahame,  Solicitors,  London;  J.  &  A.  Peddie,  W.S., 
Edinburgh. — For  Respondents,  Melvrille  and  Lindsay,  W.S.  Edinburgh;  Loch  and  Maclaurin, 
Solicitors,  London. 


•  FEBRUARY  20,  i860. 

William  C.  Wryghte,  Official  Manager  of  the  Royal  Bank  of  Australia, 
Appellant,  v.  Donald  Lindsay,  Judicial  Factor  on  the  Estate  of  the  late  Sir 
Francis  Walker  Drummond,  Bart,  of  Hawthornden,  and  Others,  Respondefits. 

Bankruptcy — Sequestration,  Competency  of — Acts  2  and  3  Vict.  c.  41 ;  16  and  17  Vict.  c.  53 

Winding  up  Acts,  11  and  12  Vict.  c.  45,  and  12  and  13  Vict.  c.  108— Call  on  Contributories 

Debt — A  party  in  Scotland  having  died,  holding  shares  in  an  English  joint  stock  company, 
his  representatives  confirmed  to  his  estate,  including  these  shares.  After  his  death,  the  Joint 
Stock  Companies  Winding  up  Acts(\%^%  and  1849),  ^J  f^^d  12  Vict,  c.  45,  and  '12  and  13 
Vict,  c,  1 08,  came  into  operation.  The  official  manager  made  a  demand  against  the  executor 
of  the  deceased  shareholder,  for  payment  of  a  large  sum  in  name  of  a  call,  in  terms  of  the  acts 
and  particularly  under  the  83//  section  of  the  act  of  1848 ;  but  the  executor  did  not  pay  the 
call.  The  official  manager  then  applied,  by  direction  of  the  Court  of  Chancery  in  England, 
in  terms  of  the  acts  2  and  '^  Vict,  c,  41,  and  16  arid  17  Vict.  c.  53,  yJ^r  sequestration  of  the 
estate  of  the  deceased  shareholder  in  respect  of  the  call. 

Held  (affirming  judgment),  That  the  claim  made  under  the  call  was  not  a  ^^debt^*  in  the  sense 
of  the  act  2  and*^  Vict,  A  41,  and  sequestration  refused  as  incompetent,^ 

This  case,  vhich  was  reported  by  the  Lord  Ordinary  to  the  First  Division,  was  virtually 
disposed  of  by  the  Court  on  i8th  July  1856;  but  doubts  having  occurred  whether  the  Court 
could,  in  the  first  instance,  pronounce  an  interlocutor,  they  remitted  to  the  Lord  Ordinary  to  do 
so,  and  his  Lordship  thereafter  pronounced  an  interlocutor  refusing  the  application  for  sequestra- 
tion. On  a  reclaiming  note  by  the  petitioner,  the  Court  adhered  on  the  grounds  previously 
expressed  by  their  Lordships. 

The  petitioner  appealed  to  the  House  of  Lords  on  the  following  grounds : — i.  The  proceedings 
for  winding  up  the  affairs  of  the  bank  in  the  Court  of  Chancery  conclusively  established  that  the 
estate  of  Sir  Francis  Walker  Drummond  was  liable  to  the  appellant,  as  official  manager,  for  the 
sum  of  ;£  1 4,000^  the  amount  of  the  call,  and  that  this  sum  formed  a  debt  against  his  estate. 

2.  Even  if  the  proceedings  in  Chancery  under  the  winding  up  were  not  conclusive,  and  could  be 
examined  by  the  Court  of  Session,  the  respondent,  as  representing  the  estate  of  Sir  Francis 
Walker  Drummond,  was  righdy  inserted  in  the  list  of  contributories,  and  the  estate  of  Sir 
Francis  was  liable  for  the  sum  of  ;^i4,oop,  the  amount  of  the  call  in  question.  3.  The  liability 
for  a  call  constituted  a  debt  against  the  estate  of  Sir  Francis  Walker  Drummond,  in  respect  of 
which  it  was  liable  to  be  sequestrated  under  2  and  3  Vict.  cap.  31.  4.  The  proceedings  of  the 
appellant  in  the  Court  of  Session,  as  well  as  in  the  Court  of  Chancery,  were  in  all  respects 
regular  and  proper ;  and  the  Court  of  Session  ought  to  have  directed  the  Lord  Ordinary  on  the 
Bills  to  grant  sequestration  of  the  estates  of  Sir  Francis  Walker  Drummond. 

The  respondents  supported  the  judgment  of  the  Coiu't  of  Session  on  the  following  grounds : — 
I.  The  appellant,  as  official  manager,  had  no  right  or  title  to  apply  for  sequestration  of  the 
estates  of  the  deceased  Sir  Francis  Walker  Drummond.  As  official  manager,  he  could  adopt 
no  steps  excepting  those  authorized  or  warranted  by  the  Statutes,  and  these  did  not  warrant  an 
application  for  sequestration  in  Scotland.  2.  The  call,  in  respect  of  which  the  appellant  sought 
sequestration  to  be  awarded,  was  not  such  a  debt  as  under  the  Scotch  Bankrupt  Statutes 
warranted  sequestration.  It  was  in  its  nature  contingent,  and  did  not  necessarily  imply  that  any 
debt  whatever  would  ultimately  be  found  due  by  the  party  upon  whom  the  call  was  made. 

3.  Even  supposing  the  appellant's  title  and  the  debt  claimed  to  be  unexceptionable,  the  debt  was 

*  See  previous  reports  19  D.  55 :  28  Sc.  Jur.  660.        S.  C.  3  Macq.  Ap.  772 :  32  Sc.  Jur.  36a 
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not  due  by  the  deceased  Sir  Francis  Walker  Drummond,  and,  therefore,  was  not  a  debt  in  res|-eci 
of  which  sequestration  of  his  estates  could  be  awarded,  (i)  At  the  death  of  Sir  Francis,  there 
was  no  debt  due  by  hitn  either  to  the  bank  or  to  its  creditors,  and  all  the  losses  sustained  by  the 
bank  had  occurred  long  subsequent  to  Sir  Francis*  death.  (2)  The  shares  were  taken  up  by  Sr 
James  Walker  Drummond,  who  was  registered  as  a  partner,  and  he  alone  was  liable.  (3)  Sir 
James  Walker  Drummond  alone  was  entered  as  contributory  in  the  list  settled  by  the  master, 
and  it  was  incompetent,  while  that  list  stood  ujialtered,  to  claim  the  call  from  any  one  coc 
entered  in  the  list.  (4)  By  the  Scotch  Bankruptcy  Statute,  the  estates  of  a  deceased  debet? 
cannot  be  sequestrated  at  the  instance  of  any  one  who  cannot  instruct  that  he  was  a  creditor  of 
the  deceased  at  the  time  of  his  death.  4.  The  affidavit  upon  which  the  appellant's  petition  for 
sequestration  was  founded  was  disconform  to  the  Statute,  and  insufficient  to  support  the  prayer 
of  the  petition.  5.  In  the  whole  circumstances,  it  was  inexpedient  that  sequestration  of  the 
estates  of  the  late  Sir  Francis  Walker  Drummond  should  be  awarded.  It  was  not  incombcct 
on  the  Court  to  award  sequestration ;  and  no  good  reason  had  been  shewn  why,  by  such  as 
award,  the  administration  of  the  respondents  should  be  interrupted  and  superseded. 

Daniell  Q.C,  Anderson  Q.C.,  and  Roxburgh^  for  the  appellant. — The  Winding  up  Act  184^ 
and  the  order  of  the  Court  of  Chancery,  enabled  the  appellant  to  apply  for  sequestration  of  the 
estate  of  the  deceased  Sir  Francis  Drummond.  The  order  of  the  Court  of  Chancery  constituted 
the  estate  of  Sir  Francis  a  contributory  and  the  appellant  a  creditor;  and,  accordingly,  be  was 
entitled  to  the  ordinary  remedies  of  creditors — North  of  England  Banking  Co.  i  De  G.  &  Sm. 
545 ;  Thomas^  Case,  i  De  G.  &  Sm.  579;  Hamer's  Case,  2  De  G.  M.  &  G.  366;  Roberisor^s  Cax, 
6  De  G.  M.  &  G.  586;  Crossfield's  Case,  2  De  G.  M.  &  G.  288 ;  ConneWs  Case,  25  L.  J.  649,  Ql; 
Macdonald^,  Auld,  2  D.  1104;  NewalPs  Trustees,  2  D.  1108. 

Rolt  Q.C,  and  Sir  H.  Cairns  Q.C,  for  the  respondents. — The  appellant  had  no  title  to  apply 
for  sequestration  of  the  estate  of  any  party  in  Scotland.  There  was  no  debt,  but  merely  a  claim, 
and  a  claim  upon  Sir  James*,  and  not  Sir  Francis',  estate.  The  application  did  not  comply  witk 
the  requirements  of  the  Statute  2  and  3  Vict.  c.  41,  §  9,  inasmuch  as  it  did  not  set  forth  the 
securities  in  respect  of  which  the  alleged  debt  arose. 

Lord  Chancellor  Campbell. — One  question  in  this  case  is,  whether  the  act  of  parliament 
under  which  this  proceeding  is  instituted  has  b3en  repealed  or  not.  I  do  not  feel  it  my  duty  to 
give  any  opinion  upon  that  question,  because  I  think  that,  even  if  the  act  of  parliament  was  in 
force  at  the  time,  still  the  interlocutor  appealed  against  was  properly  pronounced,  and  that  there- 
fore this  appeal  ou^^ht  to  be  dismissed.  I  should  have  been  very  loath  to  reverse  this  interlocutor, 
which  turns  very  much  upon  Scotch  procedure,  unless  I  had  clearly  seen  that  the  Court  below 
was  wrong;  but,  after  hearing  the  arguments  on  both  sides,  it  seems  to  me  clear  that  the  Court 
below  was  right.  I  abstain  from  giving  any  opinion  upon  the  validity  of  the  order  of  the  9th  of 
August  1854.  There  are  very  serious  difficulties  upon  that  question,  but  I  give  no  opinion  upoo 
it.  Esto  that  that  was  a  valid  order,  I  am  of  opinion  that  the  Court  did  well  in  refusing  the 
sequestration. 

This  is  a  most  peculiar  remedy  that  is  given  by  the  4th  section  of  the  2  and  3  Vict.  c.  41 ;  and 
the  question  is,  whether  this  is  a  case  coming  within  that  enactment.  It  enacts,  that  sequestra- 
tion may  be  applied  for  the  estates  of  any  deceased  debtor,  who,  at  the  time  of  his  death,  resided, 
or  had  a  dwelling  house,  or  carried  on  business,  in  Scotland,  and  was  at  that  time  owner  of 
heritable  or  moveable  estate  in  Scotland,  provided  that  such  sequestration  shall  be  applied  for 
by  one  or  more  creditors  qualified  as  hereinafter  mentioned.  This,  then,  is  a  most  peculiar 
proceeding,  whereby  the  whole  of  the  real  or  personal  property  of  the  deceased  is  to  be 
sequestrated  for  the  benefit  of  all  his  creditors.  The  question  is,  whether  this  enactment  has 
been  framed  so  as  to  meet  t^e  case  of  an  application  by  this  official  manager  upon  the  property 
of  a  deceased  shareholder,  the  proceedings  having  been  taken  against  the  representative  of  that 
shareholder.  Now,  in  order  to  bring  this  case  within  the  act  of  parliament,  it  seems  to  me  quite 
clear,  that  there  must  be  the  relation  of  debtor  and  creditor  subsisting  between  the  petitioner  and 
the  person  against  whose  estate  the  sequestration  is  sought  It  must  be  shewn  that  Sir  Francis 
Walker  Dru  nmond  was  the  debtor  of  Wryghte,  the  petitioner.  The  properly  qualified  persons 
to  apply  for  the  sequestration  are  described  in  the  8th  section  of  this  act  of  parliament.  Does 
that  description  in  the  slightest  degree  accord  with  the  situation  of  Wryghte,  the  official  manager 
acting  under  the  order  of  the  Court  of  Chancery  ?  I  am  clearly  of  opinion  that  it  docs  not  It 
is  for  the  petitioner  to  shew,  that  this  debt  does  arise  necessarily  from  the  engagement  into 
which  Sir  Francis  entered,  binding  his  estate;  but  it  is  unnecessary  now  to  decide  that  question. 
The  reason  is  enough  to  authorize  the  refusal  of  the  sequestration,  that  the  relation  of  debtor  and 
creditor  never  subsisted  between  Mr.  Wryghte  and  Sir  Francis  Walker  Dmmmond.  it  is  quite 
certain  that  that  relation  never  subsisted.  And  it  sesms  to  roe  equally  certain,  that,  according  to 
this  act  of  parliament,  the  relation  of  debtor  and  creditor  must  subsist  between  the  petitioner  and 
the  party  against  whose  property  the  sequestration  is  sought  On  that  ground  I  am  of  opinion, 
that  the  sequestration  was  properly  refused  by  the  Court  below,  and  that  this  appeal  oujht  to  be 
dismissed. 
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Lord  Brougham. — In  the  course  of  this  argument,  from  which  we  have  derived  all  the  aid 

0  be  hoped  for,  I  have  had  very  considerable  doubts  upon  more  points  than  one ;  but  I  agree  with 
ay  noble  and  learned  friend,  that,  upon  all  the  points  upon  which  I  entertained  doubts,  it  is 
mnecessary  that  we  should  now  decide.  In  the  first  place,  the  question  arises,  whether  or  not 
he  act  of  parliament,  2  and  3  Vict.  c.  41,  has  been  repealed.  It  is  unnecessary  to  dispose  of 
hat  question.  And,  in  the  next  place,  as  to  the  validity  of  the  Master's  order  of  the  9th  August 
854,  I  say  nothing  whatever  upon  these  points.  There  are  other  points,  particularly  in  various 
larts  of  the  very  able  and  elaborate  judgment  of  the  Lord  President  in  the  Court  below,  upon 
rhicb  considerable  doubts  occurred  to  my  mind,  in  examining  that  judgment  from  time  to  time, 
»ut  into  these  matters  I  do  not  at  all  enter.  The  question,  and  the  only  question  for  us  in  this 
tage  of  the  cause,  is,  whether  the  relation  of  debtor  and  creditor  existed  between  Wryghte,  the 
»etitioner  for  the  sequestration,  and  Sir  Francis  Walker  Drummond,  the  deceased,  whose 
epresentative  was  Sir  James  Walker  Drummond,  the  party  before  us.  I  entertain  no  doubt 
irbatever  upon  the  grounds  stated  by  my  noble  and  learned  friend,  that  that  relation  did  not 
ubsist  between  them ;  and  it  is  enough  for  us  to  be  assured  of  that,  in  order  to  support  the 
udgment  of  the  Court  below  in  refusing  the  seauestration. 

Lord  Cranworth. — If  this  case  had  to  be  disposed  of  upon  what  I  may  call  the  preliminary 
>oint,  namely,  whether  the  Statute  originally  giving  sequestration,  the  2  and  3  Vict.  c.  41,  was 
'epealedy  and  a  new  Statute  substituted  for  it,  I  give  no  intimation  as  to  what  opinion  I  might 
lave  been  called  upon  to  express ;  but  this  I  do  not  hesitate  to  say,  that,  in  determining  that 
luestion,  I  would  have  endeavoured  to  stretch  language  to  the  very  utmost  limits  in  order  to 
ihewy  that  the  effect  of  that  second  Statute  was  not  what  is  supposed,  viz.,  to  put  an  end  to  pro- 
reedings  that  were  actually  pending  at  the  time  that  it  passed.  I  concur,  however,  with  my 
koble  and  learned  friend  on  the  woolsack,  and  with  my  noble  and  learned  friend  who  has 
>receded  me,  that,  on  this  appeal,  we  need  not  consider  how  that  question  ought  to  be  decided, 
because,  whether  the  act  was  in  force,  or  whether  it  was  not  in  force,  at  the  time  these  proceed- 
ngs  were  pending,  I  think  the  interlocutor  of  the  Court  below  was  perfectly  right. 

The  doubt  which  occurred  to  my  mind  for  some  time  during  the  argument  was  this— Whether 
>r  not,  throwing  overboard  altogether  the  order  of  the  9th  August  1854,  and  all  which  followed 
ipon  it  in  Scotland  in  the  way  of  registration,  the  proceedings  might  have  been  sustained  simply 
>y  the  order  of  the  Master  of  the  8ch  of  March  1856,  directing  this  application  for  sequestration 
Iprounded  upon  the  previous  order  to  pay  the  call.  That  was  a  view  that  for  some  time  I  thought 
>ossibly  might  have  been  sustained ;  but,  upon  further  consideration,  I  think  that  also  fails  upon 
:he  same  grounds  upon  which  my  noble  and  learned  friend  thinks  it  fails. 

With  reference  to  the  order  that  was  registered,  the  Master,  of  course,  could  not  validly  direct 
he  sequestration  unless  the  Statute  authorized  it.  The  Statute  authorizes  the  application  for  the 
tequestration  of  the  estate  of  a  deceased  person  at  the  instance  of  a  creditor  of  that  person. 
Mow  Wryghte  certainly  was  not  a  creditor;  and  although,  by  means  of  the  English  act  of 
)arlianient,  he  is  put  in  loco  creditoris,  so  that  it  cannot  be  gainsaid  as  against  him,  that  he  is  not 

1  creditor  in  whose  place  he  is  substituted,  that  is  purely  English  machinery,  which  is  not  intro- 
iuced  into  Scotland  at  all.  And  if  the  judgment  of  the  Master,  establishing  the  fact  that  Sir 
Francis  Walker  Drummond  was  a  debtor,  may  be  taken  as  a  judgment  not  conclusive — at  least, 
I  foreign  judgment  valid  primd  facie  in  Scotland— you  cannot  import  into  Scotland,  with  that 
brimd  facie  \M^%va!tXii  against  the  estate  of  Sir  Francis,  the  machinery  of  English  law,  whereby 
'.hat  is  to  be  enforced.  Upon  that  short  ground,  (I  do  not  mean  to  say  that  there  may  not  be 
>ther  grounds,)  it  appears  to  me,  that  no  sequestration  could  be  granted  under  the  Statute  of  2 
ind  3  Vict.  cap.  41,  and  consequently  that  the  interlocutor  was  right. 

Lord  Wensleydale. — I  am  entirely  of  the  same  opinion  as  my  noble  and  learned  friend  on 
:he  woolsack,  and  the  other  noble  and  learned  Lords  who  have  preceded  me.  I  found  my  opinion 
entirely  upon  the  4th  clause  of  the  2  and  3  Vict.  cap.  41.  1  had  very  grave  doubts  upon  the 
>ther  parts  of  the  case,  but  it  is  unnecessary  to  give  any  opinion  upon  them.  I  confine  myself 
^o  that  clause ;  it  is  necessary  under  that  clause  that  the  deceased  should  be  a  debtor,  in  some 
^ense,  at  the  time  of  his  death;  and  that  Wryghte  should  be  a  creditor — not  Wryghte  personally, 
t>ut  Wryghte  as  representing  creditors  at  the  time  when  the  order  for  the  payment  of  tliecall  was 
made.  I  think,  that  neither  of  these  points  is  clearly  established,  and  I  think,  that  the  judgment 
3f  the  Lord  President  in  the  Court  of  Session,  though  it  may  be  open  to  some  of  the  objections 
which  have  been  stated  in  the  course  of  the  argument,  was  perfectly  correct  in  that  respect. 
Those  two  facts  are  not  made  out ;  and  therefore  I  concur  with  my  noble  and  learned  friend  in 
the  opinion  that  the  judgment  should  be  affirmed. 

Mr,  DanielL — Would  your  Lordships  think  it  right  to  make  an  addition  to  the  order  with 
regard  to  costs,  that  the  costs  of  all  parties  should  be  paid  out  of  the  estate  .^ 

Sir  Hugh  Cairns. — There  is  an  absolute  order  of  the  House  for  the  payment  of  costs. 

Mr.  DanielL — What  I  suggest  does  not  interfere  with  the  order  of  the  House. 

Lord.  CHANCELLOR.*-Out  of  what  estate  do  you  mean  ? 

Mr,  DanielL — Cut  of  the  estate  of  the  Royal  Bank  of  Australia. 
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Lord  Cranworth. — ^The  order  will  be  vithout  prejudice  to  any  application  you  may 
for  the  payment  of  your  costs. 

Mr,  DanielL  —  li  will  be  a  personal  order  upon  the  official  manager,  without  prejudice  to  any 
application  he  may  make  under  the  Winding  up  Acts. 

Interlocutors  affirmed^  and  appeal  dismissed  with  costs^  without  prejudice  to  any  i^piicaiiai 
which  the  appellant  may  make  under  the  Joint  Stock  Companies^  Winding  up  Acts^  in  respect  ef 
the  payment  of  costs  out  of  the  assets  of  the  said  Bank  and  the  calls  under  the  said  Acts^ 

For  Appellant,  H.  Harris,  Solicitor,  London. — For  Respondents,  Robertson  and  Simson, 
Solicitors,  London. 


FEBRUARY  23,  i860. 

Patrick  Davidson  and  Others,  Trustees  and  Executors  of  the  late  Duncan 
Davidson,  Appellants,  v.  The  Reverend  GEORGE  TULLOCH  and  Others, 
Executors  of  the  deceased  Dr.  John  Tulloch,  Respondents, 

Reparation — Damages — Fraud — Sale  of  Shares — ^Joint  Stock  Company — Fraudulent  Reprnts  of 
Directors— Liability  of  Executors  of  Director — Relevancy — Title  to  Sue — The  representatives  tf 
a  deceased  shareholder  A  in  a  joint  stock  bank  brought  an  action  after  his  death,  (lukich  teA 
place  in  1851,)  against  the  executors  of  B,  a  director,  {who  had  died  in  1849,)  conclndimgfor 
repayment  of  the  price  paid  by  A  for  shares  of  the  stock  of  the  bank  purchased  by  hint  in  the 
market  in  1834,  on  the  ground  that  A  had  been  induced  to  purchase  by  false  emd  Jrandulent 

\  representations  made,  and  reports  issued,  by  B  and  his  co-directors,  cutd  alternatively  for  reparA- 
tionfor  the  loss  and  damage  sustained  by  A  through  the  wrongous  actings  of  the  etirecton 
during  the  period  A  held  stock  of  the  bank, 

^Held  (affirming  judgment),  (i)  That  the  averments  on  the  record  were  relevant  and  sufficient  i§ 
support  the  action;  (2)  That  the  action,  being  grounded  on  fraud  and  misrepresentation,  was 
competently  directed  against  the  executors  and  representatives  of  B,  the  deceased  director;  (3) 
That  a  single  shareholder  was  entitled  to  pursue  for  reparation  of  the  wrong  alleged,  "ofitkomt 
the  concurrence  of  the  company  or  the  other  shareholders  ;  (4)  That  the  damages  were  measured 
by  the  difference  between  the  price  paid  and  what  would  have  been  the  fair  price  of  the  shares  ei 
the  time  of  purchase;  and  (5)  Form  of  issues  approved  of  to  try  the  case?- 

A  company,  called  the  ''  Banking  Company  in  Aberdeen/*  had  carried  on  business  there  prior 
to  1828.  In  the  end  of  1827,  anew  contract  of  copartnery  was  entered  into  for  twenty-one  years, 
from  1st  January  1828.  It  provided  that  the  business  of  the  company  should  be  confined  to 
banking ;  that  regular  and  distinct  books  should  be  kept  and  balanced  on  the  ist  of  March  yearly; 
and  that  the  majority  of  the  partners  present  at  the  subsequent  general  meeting  of  the  company, 
to  be  held  on  the  first  Tuesday  of  April  yearly,  should  have  it  in  their  power  to  declare  such  a 
dividend  from  the  free  nett  profits  as  they  should  think  proper,  and  order  payment  thereof 
according  to  the  respective  shares  of  the  partners  in  the  capital  Two  annual  general  meetings 
were  to  be  held ;  a  governor  and  twelve  directors  to  be  annually  chosen,  four  of  them  to  be  a 
quorum;  and  the  business  of  the  governor  and  the  directors  was  to  be  to  superintend  and 
direct  the  cashier,  accountant,  and  others  employed  in  the  office  of  the  company. 

The  18th  article  of  the  contract  provided,  that  if  it  should  appear,  upon  bringing  the  affairs  of 
the  company  to  the  yearly  balance,  that  one  twelfth  part  of  the  capital  stock  of  the  company  had 
been  lost  in  the  prosecution  of  the  business,  in  that  case  it  should  be  in  the  power  of  a  majority  of 
the  partners  at  the  next  general  meeting  of  the  company,  or  at  any  other  subsequent  general 
meeting  called  in  terms  of  the  contract,  to  insist  that  the  partnership  should  be  forthwith 
dissolved,  and  that  the  said  meeting  should  be  obliged  thereupon  to  declare  accordingly,  by  a 
minute  to  be  entered  and  engrossed  in  the  sederunt  book. 

In  October  1834,  the  late  Professor  Tulloch,  whose  executors  the  pursuers  are,  purchased  ten 
shares  of  the  stock  of  this  bank,  which  was  discovered  to  be  insolvent  in  1849. 

The  present  action  was  raised  by  Professor  TuUoch's  executors,  against  the  representatives  of 
the  deceased  Duncan  Davidson,  advocate  in  Aberdeen,  who  had  been  one  of  the  directors  of 


1  See  previous  reports  20  D.  1045,  1319  :  30  Sc.  Jur.  635,  747.        S.  C.  3  Macq.  Ap.  783 :  32 
Sc.  Jur.  363. 
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the  bank ;  and  it  concluded,  in  the  first  place,  for  payment  of  the  sum  that  Professor  Tulloch 
had  paid  for  his  shares,  with  interest  thereon  from  the  date  of  his  purchase,  and  of  certain  sums 
paid  by  him  as  calls,  also  with  interest,  but  under  deduction  of  certain  dividends  acknowledged 
to  have  been  received  by  him ;  and  in  the  second  place,  alternatively,  for  the  sum  of  ;£30oo,  or 
such  other  sum  as  might  be  ascertained  as  the  amount  of  loss  and  damage  sustained  by  the 
pursuers  and  their  author. 

The  statements  in  the  condescendence  included  the  following  : — 

"  Cond.  Art.  ic— Throughout  the  entire  subsistence  of  the  contract  of  copartnery  in  question, 
from  ist  January  1828  to  ist  January  1849,  Mr.  Davidson,  in  concurrence  with  the  respective 
parties,  during  the  respective  periods  after  mentioned,  designedly  abused  the  power  which  he 
possessed  as  a  director  of  the  said  company,  and  in  wilful  and  culpable  disregard  and  violation 
of  his  duty  to  the  shareholders,  as  well  as  in  violation  of  the  tern;is  of  the  contract  of  copartnery, 
he  fraudulently  and  illegally,  in  his  actings  as  a  director  of  the  said  bank,  promoted  the  private 
interest  and  objects  of  himself,  and  his  friends  and  connexions  above  mentioned,  to  the  loss, 
injury,  and  damage  of  the  company  and  its  partners.  This  he  did  during  the  foresaid  period 
from  1828  to  1849  inclusive,  in  concurrence  with  the  other  directors  before  named,  members  of 
the  said  committee  of  management,  or  in  concurrence  with  several  of  their  number,  by  making, 
or  allowing  to  be  made,  advances  to  a  very  large  extent  out  of  the  funds  of  the  bank  to  the 
parties  before  and  after  mentioned,  without  any  security  being  given  therefor,  and  that  at  a 
time  when  he  and  the  said  other  directors  knew  them  to  be  unable  to  meet  large  debts  already 
due  by  them  to  the  ban!c,  and  were  well  aware,  or  had  sufficient  reason  to  believe,  that  the 
pecuniary  circumstances  of  the  parties  were  such  that  the  advances  so  made  would  not  be 
recovered.  And  this  the  said  Duncan  Davidson,  and  other  directors  foresaid,  did  fraudulently 
and  in  maldJUe^  for  the  purpose  of  promoting  the  private  interests  and  objects  of  the  parties  to 
whom  the  advances  were  made;  and  not  only  in  utter  disregard  of  the  interests  of  the  bank  and 
its  partners,  but  where  they  were  fully  aware  and  knew  that  loss  and  damage  would  accrue  to 
these  interests.  At  the  same  time  Mr.  Davidson,  and  the  said  other  directors,  not  only  know- 
ingly and  wilfully  concealed  from  the  shareholders  all  knowledge  of  the  large  amount  of  the  debts 
incurred,  and  of  the  insecure  advances  which  were  being  made,  as  well  as  of  a  large  amount  of 
losses  known  to  have  been,  from  time  to  time,  incurred  otherwise,  but  also  falsely  and  in  mold 
fide  misrepresented  to  them,  year  after  year,  the  state  of  the  bank's  affairs,  he  and  they  being  at 
the  time  in  the  full  knowledge  of  the  real  state  of  the  facts, — all  as  after  mentioned.  More 
particularly,  during  the  period  of  the  subsistence  of  the  said  contract,  advances  were  made,  in 
the  manner  and  with  the  objects  already  stated,  out  of  the  funds  of  the  said  banking  company, 
with  the  knowledge  and  authority  of  Mr.  Davidson  and  others  of  his  co-directors,  as  after 
mentioned,  to  the  following  parties  before  named,  who  had  accounts  with  the  bank,  viz. : — i.  Mr. 
William  Pirie,  2.  Mr.  Patrick  Pirie,  senior,  3.  Mr.  Alexander  Bannerman,  4.  Messrs.  Thomas 
Bannerman  and  Co.,  and  5.  Messrs.  Milne,  Cruden,  and  Co. 

,^Cond,  Art,  18. — Notwithstanding  the  complete  knowledge  by  Mr.  Davidson  and  his  co- 
directors  foresaid,  members  of  the  said  committee  of  management,  of  the  true  position  of  the 
bank's  affairs,  of  the  losses  which  had  occurred,  and  of  the  inability  of  the  pardes  before  named 
to  meet  their  obligations  to  the  bank,  he  and  they  presented  to  the  shareholders  at  their  annual 
general  meetings  in  April  of  1828,  1829,  1830,  1831,  1832,  1833,  and  1834,  reports  of  the  most 
flattering  character,  falsely  representing  the  bank  as  in  most  prosperous  circumstances,  and  as 
having  realized  large  profits  annually;  and  upon  these  statements,  they  recommended  the 
payment  of  dividends,  as  out  of  realized  profits,  varying  from  6  to  7  per  cent,  with  a  bonus  in  1828 
of  two  per  cent.  Dividends  at  these  rates  were  accordingly  declared  and  paid  to  the  shareholders. 
During  the  same  period,  Mr.  Davidson  trafficked  largely  in  the  shares  of  the  bank,  realizing 
considerable  profits  thereby. 

^*Cond,  Art,  19. — Relying  on  the  truth  of  the  foresaid  reports,  which  were  publicly  made  known 
and  circulated  by  Mr.  Davidson  and  his  co-directors,  and  in  consequence  thereof,  and  of  the 
said  dividends  declared  and  paid,  the  late  Dr.  John  Tulloch,  Professor  of  Mathematics  in  the 
University  and  King's  College  of  Aberdeen,  the  pursuer's  author,  was  induced  to  purchase 
shares  in  the  said  bank.  He  accordingly,  upon  3rd  October  1834,  purchased  ten  shares  of  £100 
each  of  the  company's  stock  at  the  price  of  ;£i9xo  in  whole,  being  the  ordinary  current  price  at 
which  the  company's  stock  was  then  selling  in  the  market,  and  having  paid  that  sum,  the  shares 
were  transferred  to  him.  Dr.  Tulloch  was  in  total  ignorance  at  the  time  of  his  purchase,  of  any 
losses  incurred  by  the  bank,  and  of  the  conduct  of  Mr.  Davidson  and  his  co-directors  above  set 
forth,  and  had  no  means  of  becoming  aware  of  the  circumstances  of  the  concern,  excepting  from 
the  directors'  reports,  and  the  company^s  resolution  before  mentioned.  The  reports  above 
mentioned  by  Mr.  Davidson  and  his  co-directors  to  the  shareholders,  were  false  in  their  state- 
ments, and  were  made  fraudulently  and  in  malljide^  in  order  to  mislead  the  shareholders  and 
the  public,  and  with  a  view  to  enable  Mr.  Davidson  and  his  co-directors  to  employ  the  funds  of 
the  bank  in  the  promotion  of  the  private  interests  of  themselves  and  of  their  friends,  and 
particularly  of  the  parties  before  named,  debtors  to  the  bank,  by  continuing  to  make  advances  to 
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them.  It  was  untrue  that  any  profits  had  been  realized  by  the  bank  during  any  of  the  years 
above  mentioned,  or  that  the  affairs  of  the  bank  were  in  a  prosperous  and  improving  state,  and 
this  was  well  known  to  Mr.  Davidson  and  his  co-directors  before  named,  members  of  the  said 
committee  of  management.  He  and  they  well  knew  the  large  amount  of  the  ascertained  losses 
before  mentioned,  and  the  circumstances  of  the  bank's  debtors  before  named,  and  that  these 
parties  alone  were  owing  to  the  bank  an  amount  exceeding  its  whole  capital,  and  that  vithont 
security.  In  point  of  fact,  by  the  year  1834,  Mr.  Davidson  and  his  co-directors,  members  of  the 
said  committee  of  management,  knew  that  losses  had  arisen,  and  bad  debts  had  been  incnrredy  to 
an  extent  which  almost,  if  not  entirely,  exhausted  the  nominal  capital  of  the  company  at  that 
time. 

''  Cond,  Art.  20. — During  the  years  subsequent  to  1834.,  and  particularly  at  the  annual  meetings 
in  April  of  each  year  from  1834  to  1840  mclusive,  reports  of  the  most  flattering  character, 
representing  the  bank  as  in  most  prosperous  circumstances,  and  as  having  realized  large  profits, 
annually  continued  to  be  submitted  by  Mr.  Davidson  and  his  co-directors,  above  mentioned,  from 
time  to  time  to  the  shareholders;  and  in  consequence  of  these  reports,  and  in  reliance  oa  the 
truth  thereof,  increased  dividends,  varying  from  7  to  7^  percent,  (in  addition  to  a  bonus  in  1836.) 
were  declared  and  paid  to  the  shareholders,  as  out  of  realized  profits.  These  reports  vere,  as 
before,  false  and  fraudulent,  and  purposely  intended  to  mislead.  No  profits  had  been  realized, 
and  the  losses  had  gone  on  largely  to  increase.  Further,  in  order  to  conceal  the  true  state  of 
matters  and  particularly  the  losses  which  had  occurred,  and  the  large  debts  due  to  the  bank,  as 
well  as  to  obtain  funds  for  farther  advances  to  the  parties  before  named,  Mr.  Davidson  and  his 
co-directors,  Messrs.  Pirie,  Bannerman,  and  Garioch,  had  recourse,  secretly  and  improperly,  to 
the  disposal  of  the  capital  stock  of  the  company,  which  consisted  of  £^\  xo,ooo  Bank  of  England 
stock,  then  standing  in  the  books  of  the  bank  of  the  value  of  ;f 24 1,804  ^^s.  In  December  1838^ 
they  sold;^6o,ooo  thereof,  producing  ;£i3i,595  ;  and  again  in  May  following,  (within  three  days 
after  payment  of  a  dividend  of  7^  per  cent,)  they  farther  sold  ;^45,ooo  of  the  remaining^  i^soiyooo^ 
producing  ;£88,034  I2j.  6//.  The  stock  thus  disposed  of  was  sold  at  a  considerable  loss,  and  the 
sale  concealed  from  the  shareholders.  Farther  and  with  the  same  object,  Mr.  Davidson  and  his 
co-directors,  at  the  time,  including  the  said  Messrs.  Pirie,  Bannerman,  and  Garioch,  recommended 
and  gave  off  a  quantity  of  the  stock  of  the  company  in  1839,  amounting  to  j£  10,000^  reserved 
under  article  ist  of  the  contract,  at  a  premium  oi  £\o  or  £20  per  share." 

"  Cond,  Art.  26. — ^The  late  Dr.  Tulloch,  down  to  the  year  1849,  relied  on  the  accuracy  of  the 
annual  reports  by  Mr.  Davidson  and  his  co-directors,  and  was  in  total  ignorance  of  the  large 
losses  which  had  been  sustained  by  the  bank  as  aforesaid,  as  well  as  of  the  fact  that  the  capiol 
of  the  bank  had  been  so  completely  exhausted.  He  believed,  in  consequence  of  these  report 
that  large  profits  had  been  annually  realized.  It  was  only  in  this  belief,  and  in  consequence  of 
the  annual  reports  by  Mr.  Davidson  and  his  co-directors,  and  the  declaration  and  payment  of 
dividends,  as  out  of  profits,  that  he  became,  and  for  so  long  a  period  remained,  a  shareholder  of 
the  bank.  He  refused  to  sign  the  new  or  prorogated  contract  of  the  company,  or  to  continue 
a  parmer  thereof,  after  1848;  and  on  26th  October  1849,  he  intimated  to  Mr.  Davidson  and  his 
co-directors  his  intention  of  instituting  an  action  against  them  for  recovery  of  the  loss  sustained 
by  him.  Such  an  action  was  in  fact  served  on  5th  March  18^1,  but  proceedings  were  stayed  in 
consequence  of  Dr.  Tulloch's  death,  and  of  other  similar  actions  being  then  in  dependence. 

"  Cond.  Art.  27. — It  was  the  duty  of  Mr.  Davidson  and  his  co-directors  as  directors  of  the  said 
company,  not  only  generally  to  make  a  true  and  correct  representation  of  the  state  of  the  hank^ 
affairs  from  time  to  time  to  the  shareholders,  but,  more  particularly,  to  inform  the  shareholders! 
immediately  upon  its  being  discovered  or  known  by  them,  on  bringing  the  affairs  of  the  company 
to  the  yearly  balance,  that  one  twelfth  part  of  the  capital  stock  of  the  company  had  been  Iosl 
The  shareholders  had  no  means  of  knowing  the  amount  of  losses  except  from  the  information 
afforded  to  them  by  the  directors;  and  in  terms  of  article  i8th  of  the  contract  they  were  entided, 
and  had  a  material  interest,  to  insist  that  the  company  should  be  dissolved  when  losses  to  the 
extent  of  one  twelfth  part  of  the  capital  had  occurred.  If  Mr.  Davidson  and  his  co-directois 
bad  done  their  duty  in  disclosing  the  true  state  of  the  bank  affairs,  steps  would  have  been  taken 
for  bringing  about  a  dissolution  of  the  concern  before  further  loss  was  incurred,  and  for  otherwise 
preventing  or  alleviating  the  loss  in  the  course  of  being  sustained ;  and  the  late  Dr.  Tulloch,  and 
the  pursuers  as  his  representatives,  would  have  been  enabled  to  recover  out  of  the  concern  a  sum 
amounting,  as  at  the  date  hereof,  to  the  sum  of  ;£3ooo  of  damages  claimed,  or  to  a  considerable 
portion  of  that  sum,  which  has  been  lost  in  consequence  of  the  culpable  and  fraudulent  violation 
of  duty  on  the  part  of  Mr.  Davidson  and  his  co-directors. 

"  Cond.  Art.  28. — The  late  Dr.  Tulloch,  as  already  stated,  was  only  induced  to  purchase  his 
stock  in  the  said  bank,  and  to  expend  the  sum  laid  out  for  that  purpose,  and  further,  to  make 
payment  of  the  foresaid  call,  amounting  to  ^250,  and  to  continue  a  shareholder  in  the  said 
company,  by  the  false  and  fraudulent  statements  and  reports  aforesaid,  issued  by  Mr.  Davidson 
and  his  co-directors ;  and  except  for  these  false  and  fraudulent  statements  and  reports,  the  money 
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expended  by  him,  and  interest  thereon,  would  have  been  still  in  the  pocket  of  the  said  Dr.  Tulloch 
or  of  the  pursuers,  his  representatives. 

"  Cond,  Art.  29. — Further,  the  effect  and  consequence  of  the  culpable  and  fraudulent  violation 
of  duty  on  the  part  of  Davidson  and  his  co-directors  in  misapplying  the  funds  of  the  bank  in  the 
advances  before  set  forth,  was  to  create  great  and  serious  loss  and  damage  to  the  concern,  and 
to  Dr.  TuUoch  as  a  shareholder  thereof,  and  to  reduce  and  bring  down,  and  in  fact  almost  to 
annihilate,  the  value  of  the  stock  held  by  the  shareholJers,  and  by  Dr.  Tullo::h  amongst  others. 
In  consequence  of  the  said  culpable  and  fraudulent  conduct,  the  vaJue  to  Dr.  Tulloch  of  the  stock 
held  by  him  was  reduced  and  brought  down  from  the  sum  which  he  paid  for  it  to  nothing  at  all, 
or  at  least  not  more  than  41.  \\d,  per  share,  being,  on  his  hundred  shares,  little  more  than  ;^20  in 
all.  The  amount  of  loss  and  damage  in  consequence  sustained  by  the  said  Dr.  Tulloch,  and  by 
tha  pursuers,  as  his  representatives,  is  not  less  than  the  sum  of  ;£3ooo  of  damages  claimed,  or  is 
a  considerable  portion  of  that  sum." 

The  Court  of  Session  held  that  the  allegations  of  the  pursuers  were  relevant:  that  the 
representatives  of  the  late  D.  Davidson  were  liable  for  the  loss  incurred  by  the  pursuers,  and 
that  the  action  was  competent  without  joining  the  other  directors  as  co-defenders. 

The  defenders  in  iheXt  printed  case  appealed  on  the  following  grounds: — i.  The  facts,  as 
averred  on  record,  are  insufficient  in  law  to  entitle  the  respondents  to  judgment  under  either 
conclusion  of  the  summons.     2.  The  action  being,  with  respect  to  both  conclusions,  founded  on 
alleged  tortious  conduct  or  delict  on  the  part  of  the  late  Mr.  Davidson,  and  the  remedy  sought 
being  damages  in  satisfaction  of  the  injury  thence  arising  to  the  late  Dr.  Tulloch  or  his  repre- 
sentatives as  in  his  right,  such  action  cannot  be  maintained  by  or  against  executors  or  other 
personal  representatives.     3.  The  respondents  have  not  relevantly  stated  that  the  alleged  false 
reports,  said  to  have  been  made  before  3d  October  1834,  were  made  with  a  fraudulent  intent  to 
raise  the  price  of  shares,  or  to  deceive  Dr.  Tulloch,  and  because  the  respondents  have  not  rele- 
vantly stated  any  fraud  or  deceit  of  Mr.  Davidson  practised  upon  Dr.  Tulloch,  by  which  be  was 
induced  to  purchase  the  shares.    4.  The  respondents  have  not  stated  in  what  way  the  alleged 
False  reports  on  which  they  say  Dr.  Tulloch  relied  in  making  the  purchase  came  to  his  knowledge, 
and  have  not  averred  that  they  came  to  his  knowledge  by  the  only  means  mentioned  in  the 
record  which  can  be  held  to  be  the  act  of  Mr,  Davidson,  viz.  their  being  publicly  made  known 
and  circulated.     5.  The  statements  of  the  respondents  shew,  that,  with  full  means  of  knowledge, 
Dr.  Tulloch  acquiesced  in  the  purchase.     6.  The  other  directors  of  the  bank,  who  were  parties 
to  the  acts  and  proceedings  upon  which  the  action  is  founded,  have  not  been  called  as  defenders." 
7.  In  so  far  as  the  claim  of  the  respondents  for  damages  proceeds  on  the  depreciation  of  the 
shares  through  losses  sustained  by  the  bank,  they  have  no  title  to  sue  or  recover;  and  in  so  far 
as  the  claim  is  founded  on  depreciation  beyond  the  amount  of  these  losses,  the  appellants  are 
not  liable.     8.  In  so  far  as  the  claim  for  damages  proceeds  on  the  allegation  that  Dr.  Tulloch 
was  deprived  of  the  means  of  bringing  about  a  dissolution  of  the  bank,  and  thereby  preventing 
or  alleviating  the  depreciation  of  the  stock  of  the  company,  the  claim  is  founded  on  an  allega- 
tion of  fact  and  on  conjectures,  which  are  both  inconsistent  with,  and  disproved  by,  the  state- 
ments of  the  respondents.    9.  The  procedure  in  the  Court  of  Session,  subsequent  to  22d  Tune 
1858,  was  incompetent  and  irregular.     10.  The  diligence  and  warrant  granted  to  the  respondfents 
are  improper  and  unusual  in  their  nature,  as  well  as  too  extensive,  and  not  necessary  for  the  case 
which  they  desire  to  establish.     11.  The  issues,  as  adjusted,  are  not  the  proper  issues  to  try  the 
cause,  and  they  do  not  involve  any  questions  of  fact  from  which  any  liability  against  the  appel- 
lants can  be  relevantly  or  legally  inferred. — Irvine  v.  Kirkpatrick^  7  Bell's  Ap.  237 ;  Burftes  v. 
Pennelly  6  Bell's  Ap.  541 ;  National  Exchange  Company  v.  Drew^  2  Macq.  Ap.  103,  ante,  p.  482  : 
Randall  v.   Errington^    10  Ves.   427;    Syme   v.   Erskine,  4  Paton's  Ap.   516;   Williams  on 
Executors,  p.  1564;   Wheatley  v.  Lane^  i   Wms.  Saund.  216;  Broom's  Legal  Maxims,  p.  811; 
Gordon  v.  Douglas^  3  Paton,  428 ;  May  v.  Mathews^  1 1  S.  305. 

The  respondents  supported  the  judgments  of  the  Court  of  Session  for  the  following  reasons  : 

I.  The  Lord  Ordinary,  and  the  Court  affirming  his  Lordship's  interlocutor,  properly  found  "that 
the  pursuers  (respondents)  have  averred  on  record  matter  relevant  to  entitle  them  to  obtain  issues 
n  order  to  a  trial  of  the  cause  in  their  printed  case,"  The  Deposit  and  General  Life  Assurance 
Company^  ex  parte  Ayre,  27  L.  J.  Ch.  579 ;  25  Beav.  513.  2.  Regard  being  had  to 
the  grounds  on  which  the  respondents'  action  is  founded,  they  were  entitled  to  proceed  against 
:he  appellants  as  the  representatives,  of  the  late  Mr.  Davidson,  without  also  calling  the  other 
iirectors  of  the  bank,  or  their  representatives,  as  defenders. — Ferguson  v,  Kinnoul^  i  Bell's  Ap. 
596,  et  seq,  3.  The  late  Dr.  Tulloch  having  sustained  loss  and  damage  by  and  through  the 
fraudulent  acts  of  the  late  Mr.  Davidson,  the  respondents,  as  Dr.  TuUoch's  representatives,  were 
entitled  to  prosecute  and  maintain  action  for  reparation  of  such  loss  and  damage  against  the 
appellants  as  representing  the  late  Mr.  Davidson. — Lawson  v.  The  Leith  Company,  13  D.  175  ; 
ind  cases  cited  above. 

Ihe  Attorney  General  (Sir  R.  Beihell),' And  Roundell Palmer,  Q.C.,  for  the  appellants.— The 
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interlocutors  ought  to  be  reversed  for  five  reasons — ist.  Because  the  statements  on  record 
irrelevant ;  2d.  Because  the  respondents  were  precluded  by  the  lapse  of  time  ;  3rd.  Because  the 
action  was  in  the  nature  of  a  penal  action,  the  right  to  bring  which  was  extinguished  on  the  deaifa 
of  Mr.  Davidson,  the  alleged  wrong-doer,  and  could  not  be  prosecuted  against  his  representatives; 
4th.  Because  the  other  directors  were  not  called;  and  5th.  Because  the  interlocutors  subsequent 
to  the  date  of  the  first  appeal  were  not  only  incompetent  and  ultra  vireSy  but  the  interlocotor 
granting  a  diligence  was  too  sweeping. 

1st.  Relevancy  could  not  be  sustained — Firsty  because  there  was  no  allegation  of  any  false 
affirmation  being  made  by  Mr.  Davidson  to  the  respondent's  predecessor.  This,  in  the  geneni 
case,  is  clearly  necessary ;  and  although  a  qualification  has  been  introduced,  where  the  thing 
sold  consists  of  stock  saleable  in  the  market,  yet  in  regard  to  such  article  there  must  be  an  aver- 
ment of  a  false  affirmation  meant  to  affect  the  market  price  of  the  stock,  and  induce  the  public 
to  act  upon  it.  Second^  because  there  was  no  intent  alleged  to  induce  the  contract  of  purchase 
being  entered  into.  Thirds  because  there  is  no  allegation  that  the  representation  was  made  amw» 
lucrandiy  and  any  loose  statements  that  may  have  that  tendency  have  reference  to  other  persais 
than  Mr.  Davidson.  Fourthy  because  with  regard  to  the  second  claim  of  the  pursuer,  namdf, 
the  alleged  loss  and  injury  he  sustained  after  he  became  a  partner,  the  same  objections  to  the 
relevancy  hold.  But  further,  even  if  they  were  sufficient,  the  pursuer,  an  individual  partner,  has 
no  title  to  sue.  If  loss  was  sustained  in  consequence  of  the  improper  or  fraudulent  conduct  of 
Mr.  Davidson,  as  a  director,  it  was  a  loss  sustained  by  the  company  as  a  body,  and  the  companj 
had  the  proper  and  only  locus  standi  to  maintain  the  action.  The  damages  recovered  vould  be 
divisible  among  the  different  partners,  including  the  pursuer — North  of  Scotland  Banking  Cs.  v. 
Thomsofty  16  D.  loii ;  West  of  Scotland  MalleabU  Iron  Co.  v.  Buchanany  17  D.  461  ;  Barclay 
V.  Lawriey  19  D.  488.  The  pursuer's  remedy  would  be  put  in  motion  by  the  company.  Such  a 
suit  as  the  present  cannot  be  maintained  at  the  instance  of  an  individual  shareholder — Foss  t. 
HarbottUy  2  Hare,  461  ;  Mozley  v.  AlstoHy  i  Phil.  790 ;  Lord  v.  Copper  Miners^  Co.  2  Phil 
740. 

2d.  Although  no  prescription  may  have  run,  the  ingredient  of  time  is  material  in  consideiii^ 
the  relevancy  of  such  an  action  ;  and  here  it  is  fatal  The  contract  for  the  purchase  could  only 
be  avoided  when  restitutio  in  integrum  could  be  given.  Here  that  is  impossible — Campbell  v. 
Flemingy  i  A.  &  E.  40. 

3d.  The  rule  of  the  law  of  England,  ih^i  personalis  actio  moritur  cumpersond  is  founded  upon 
SDund  principle,  and  there  is  no  reason  or  authority  for  holding  that  the  law  of  Scotland  is  in  any 
respect  different.  How  far  would  the  respondents  carry  the  doctrine?  To  actions  for  assault  or 
libel? 

4th.  The  action  was  defective  in  not  bringing  before  the  Court  all  the  directors,  and  with 
regard  to  the  claim  by  the  pursuer,  as  a  shareholder,  in  not  having  before  the  Court  all  the  other 
shareholders. 

5ih.  The  original  appeal  having  been  offered  for  presentation,  and  a  certificate  to  that  efifed 
issued,  stayed  procedure,  and  the  Court  had  no  power  or  authority  to  make  any  further  order  ia 
the  cause — LAndsayy.  Lindsay y  nth  July  181 1,  F.  C.  Moreover  the  diligence  against  havers 
was  irrelevant  and  incompetent. 

Roll  Q.C.,  and  Anderson  Q.C,  for  the  respondents  contended— ist.  That  the  action  was  wdl 
constituted  in  respect  of  parties,  whether  as  regarded  the  persons  called  as  defenders  or  the 
instance  of  the  pursuers.  As  the  ground  of  action  was  fraud,  it  was  not  necessary  to  join  as 
co-defendants  the  directors,  other  than  the  defenders  as  representing  Davidson.  In  all  questions 
of  delict,  or  quasi  delict,  each  co-delinquent  is  liable  in  solidunty  and  may  be  sued  separately-* 
Stair,  I,  9,  5;  Ersk.  3,  i,  15;  Hay  v.  EiphinUony  M.  14,658;  Leslies  Represenlatives  r. 
Lumsdeuy  14  D.  214  ;  Attorney  General  y.  Wilsony  Cr.  &  Ph.  i. 

2d.  The  claim  did  not  perish  by  the  death  of  Mr.  Davidson.  The  law  of  Scotland  has  not 
adopted  the  maxim  actio  personalis  moritur  cum.  persond  so  extensively  as  the  law  of  England 
has.  The  Scotch  law,  in  this  respect,  is  founded  on  the  maxim  of  the  canon  law  rather  than  of 
the  civil,  and  regarding,  as  it  does,  the  heir  as  eadem  persona  cum  deJunctOy  it  has  rendered  per- 
sonal, or  even  penal  actions,  where  the  claim  is  made  for  civil  reparation  and  damages,  trans- 
missible to  representatives — Ersk.  3,  I,  15,  and  4,  i,  14;  Bell's  Prin.  §  546;  Bell's  Diet,  reu 
Penal  Action;  Macnaghton  v.  Robertsony  17th  February  1809,  F.  C. ;  M orison  v.  Cameron^  25th 
May  1809,  F.  C.  ;  and  M^Kenzie  v.  M^Kenziey  F.  C.  in  a  note  to  the  last  case. 

3d.  The  pursuers  have  a  good  title  to  sue.  This  is  clear  as  to  the  first  ground  of  action,  which 
has  reference  to  the  fraud  by  which  Dr.  TuUoch  was  induced  to  become  a  shareholder.  The 
company  as  a  body,  and  the  other  shareholders,  had  nothing  to  do  with  that  claim.  But  further, 
the  title  is  also  good  as  to  the  loss  sustained  by  the  fraud  of  Davidson,  after  Dr.  TuUocb  became 
a  shareholder,  because,  although  the  company  might  have  sued  for  the  general  behoof,  yet  Dr. 
TuUoch  or  the  pursuers  could  not  put  them  in  motion ;  and  further,  the  company  could  not,  by 
any  act  of  theirs,  sanction  or  confirm  the  fraudulent  acts  complained  of,  so  as  to  preclude  any 
one  shareholder  from  his  remedy.    Foss  v.  HarbottUy  and  that  class  of  cases,  proceeded  upcn 
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tbis  text ;  and  it  was  assumed  on  all  hands  that  the  Court  would  interfere  if  the  act  of  the  directors 
complained  of  was  such  as  the  company  could  not  confirm. 

4th.  The  pursuers'  averments  are  relevant,  ist.  The  affirmations  are  alleged  to  be  false;  2d. 
"Fhat  Oavidson  knew  they  were  so ;  and  3d.  That  he  made  them  for  an  improper  purpose  ; 
that  it  was  not  necessary  that  it  should  be  alleged  his  motive  was  to  induce  the  public  to  buy 
shares ;  it  was  enough  that  any  one  member  of  the  public  was  so  induced,  and  that  is  averred  on 
the  record — Pontifex  v.  Btgnold,  3  Man.  &  Gr.  63 ;  Gerhard  v.  Bates,  2  El.  &  Bl.  476 ;  Bedford 
V.  Bagshaw^  4  H.  &  N.  538;  Clark  v.  Dixon^  5  Jur.  N.  S.  1029. 

5th.  The  interlocutors,  subsequent  to  the  date  of  the  first  petition  of  appeal,  were  regular  and 
competent.  An  appeal  only  stays  procedure  from  the  date  of  the  service  of  the  order  for 
answer,  and  notice  of  an  intention  to  appeal  is  immaterial ;  and  here  there  was  no  effectual  appeal 
until  the  petition  was  received  by  the  House  and  the  order  of  service  thereupon  issued. 

Cur,  ad,  vulL 

Lord  Chancellor  Campbell. — My  Lords,  I  see  very  great  difficulties  which  must  be 
encountered  in  the  trial  of  this  case,  and  I  rejoice  that  I  shall  not  be  the  Judge  to  preside  at  the 
trial ;  but  what  we  are  to  see  is,  whether,  on  the  pleadings,  there  is  a  sufficient  cause  of  action 
alleged  ;  and  then,  whether  there  is  any  answer  to  that  cause  of  action. 

Two  causes  of  action  are  alleged, — ^first,  with  respect  to  the  original  purchase  of  the  shares  in 
the  company  ;  and  secondly,  with  respect  to  the  misconduct  of  Davidson,  one  of  the  directors, 
after  these  shares  had  been  purchased,  and  while  Dr.  TuUoch  was  a  shareholder. 

With  regard  to  the  first,  if  the  pursuers  had  sought  to  disaffirm  the  contract,  and  to  recover 
hack  the  purchase  money,  I  should  have  clearly  held,  that  the  action  was  not  maintainable, 
hecause  a  contract  tainted  by  fraud  is  not  necessarily  void.  It  is  voidable,  and  it  may  be  rendered 
void,  but  that  must  be  as  soon  as  the  party  defrauded  knows  of  the  fraud,  and  while  things  can 
he  restored  to  the  situation  they  were  in  before  the  fraud  was  perpetrated.  Here  Dr.  Tulloch 
continued  for  years  as  a  shareholder,  receiving  dividends  and  acting  as  a  shareholder. 

When  we  come,  however,  to  see  the  exact  manner  in  which  the  case  is  alleged,  I  am  of 
opinion,  that  it  is  set  forth  in  such  a  manner  that  the  action  is  maintainable,  because  the  gist  of 
it  is  this,  that  Davidson,  now  deceased,  by  false  and  fraudulent  misrepresentations,  induced  Dr. 
Tulloch  to  buy  his  shares,  whereby  he  was  injured.  He  bought  shares  not  of  the  company,  but 
of  a  third  person,  and  there  was  a  binding  contract  between  them,  and  that  contract  stands. 
That  is  sufficiently  alleged.  But  then  comes  the  manner  in  which  the  damages  are  calculated. 
That  cannot  be  supported,  because  the  damages  are  calculated,  as  if  the  defendants  were  to  be 
obliged  to  take  the  shares  off  the  hands  of  the  pursuer,  and  to  place  the  pursuer  in  the  same  situa- 
•  tion  as  he  would  have  been  in  if  he  had  never  been  a  shareholder,  for  that  loss  is  calculated  upon 
what  took  place  after  Dr.  Tulloch  was  shareholder,  and  during  the  many  years  that  elapsed 
hefore  the  company  was  wound  up.  That  cannot  be  the  proper  mode  of  calculating  the  damages. 
The  proper  mode  of  measuring  the  damages  clearly  would  be  to  ascertain  the  difference  between 
the  purchase  money  and  what  would  have  been  a  fair  price  for  these  shares  in  the  circumstances 
of  the  company  at  the  time  of  the  purchase;  and  that  may  be  made  the  measure  of  damages  if  a 
trial  should  take  place. 

With  regard,  then,  to  the  relevancy  of  this  part  of  the  case,  there  seems  to  me  to  be  no  doubt 
whatever,  and  it  is  unnecessary  to  make  a  single  observation  upon  it  We  come,  then,  at  once 
to  consider  whether — Dr.  Tulloch  having  died,  and  this  being  an  action  against  executors — it  can 
be  maintained,  for  that  seems  to  be  the  only  bar  to  the  action  that  we  can  now  take  notice  of. 
The  delay  that  has  arisen  was  very  properly  held  to  be  no  bar  to  the  action.  It  is  merely  a 
reason  for  looking  more  critically  at  the  allegations.  Now  the  law  on  this  subject,  by  which  we 
must  be  governed,  is  the  law  of  Scotland ;  and  I  must  say,  that  it  has  been  proved  to  demonstra- 
tion, that  it  is  the  law  of  Scotland,  that  if  by  a  delict  there  is  a  pecuniary  loss  occasioned,  and  the 
party  dies  who  was  guilty  of  that  fraudulent  misrepresentation,  an  action  lies  against  his  execu- 
tor, if  the  executor  is  lucratus*  There  was  some  uncertainty  at  first  introduced  into  the  argu- 
ment by  that  word  lucratus.  It  was  supposed,  that  that  might  mean,  that  merely  the  party  who 
was  guilty  of  the  fraud  was  lucratus;  but  that  was  explained  satisfactorily,  and  was  shewn  to 
mean  an  executor  lucratus,  as  by  taking  up  the  succession  of  a  person  liable  for  a  wrongful  in- 
terference with  the  property  of  the  person  complaining.  That  being  so,  the  action  lies  against 
executors  just  as  much  as  if  it  had  been  brought  against  Mr.  Davidson  himself.  So  much  for 
the  first  objection  as  to  the  relevancy. 

Then  the  second  objection  is,  (and  I  think  it  is  confined  to  this  objection  now,)  that  there  is  no 
sufficient  allegation  that  this  false  statement  was  made  so  as  reasonably  to  be  supposed  to  induce 
Dr.  Tulloch  to  buy  the  shares.  I  think  we  need  look  no  further  than  the  19th  article  of  the 
condescendence,  in  which  it  is  alleged  that,  ''  relying  on  the  truth  of  the  foresaid  reports,  which 
were  publicly  made  known  and  circulated  by  Mr.  Davidson  and  his  co-directors,  the  late  Dr. 
Tulloch  was  induced  to  purchase  shares  in  the  bank."  What  is  the  natural  meaning  to  be 
ascribed  to  these  words  ?    Clearly  tihat  these  were  Jalse  reports  of  the  circumstances  of  the 
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company,  and  that  those  reports  were  printed,  and  that  they  were  circulated  in  Aberdeen,  and  so 
were  made  public  by  the  defender  and  those  who  were  acting  in  concert  with  him  ;  and  that  Dr. 
Tulloch,  reading  those  reports,  thought  this  was  a  very  flourishing  concern,  that  it  would  be  a 
good  investment  for  him,  and  that  he  went  and  bought  the  shares,  and  so  became  and  since 
continued  a  member  of  the  company. 

Then  the  allegation  being  suf¥i:ient  as  to  the  relevancy,  the  question  arises  as  to  whether  tbe 
action  can  be  maintained  by  an  individual  shareholder,  and  ought  not  to  be  brought  by  the  cqid- 
pany.  On  looking  at  the  allegations,  they  shew  a  concurrence  oi  damnum  cum  injurid,  Primi 
facie,  therefore,  an  action  lies.  It  would  be  incumbent  on  the  other  side  to  shew,  that  an  actka 
cannot  be  maintained  by  the  party  who  is  injured.  Now,  no  authority  has  been  broug^ht  forvaid 
on  that  subject.  On  the  contrary,  we  have  the  authority  of  the  Court  of  Session  in  Zjtslu  t. 
Lumsden,  which  is  precisely  the  same  case  as  the  present.  It  is  not  binding  on  us,  but  it  is  a 
decision  of  the  Court  of  Session  pronounced  a  number  of  years  ago,  which  was  not  appealed 
against,  but  which  has  been  acquiesced  in  and  treated  as  law  from  that  time  to  this.  If  nothiof 
were  alleged  here  as  done  by  Davidson  and  his  co-directors  but  what  the  general  meeting  of  de 
shareholders  might  have  ratified,  there  might  have  been  strong  reason  to  suppose,  that,  accordisg 
to  the  English  authorities,  and  what  is  understood  to  be  the  practice  in  this  part  of  the  kingdoia, 
an  action  might  be  brought  by  the  company,  but  could  not  be  brought  by  an  individual  shaie- 
holder.  But  there  are  frauds  here  alleged  not  merely  by  lending  money  to  insolvent  persons^ 
but  by  systematically  making  false  reports  and  declaring  false  dividends  which  were  not  justi6ed 
by  the  real  state  of  the  company.  There  are  allegations  of  fraud  here,  and  facts  stated,  whidi 
could  not  be  ratified  by  the  company  ;  and  which,  therefore,  render  the  cases  which  are  rdted 
upon  on  the  part  of  the  appellant  not  at  all  applicable. 

That  being  so,  it  seems  to  me,  that,  with  reference  to  the  second  ground  upon  which  in 
objection  is  raised,  the  action  is  maintainable  ;  because  this  form  of  action  applies  equally  to  a 
representative  as  to  the  person  himself ;  and  that  being  so,  it  seems  to  me,  that  this  interlocutor 
must  be  affirmed. 

With  respect  to  drawing  up  the  issues,  it  'seems  to  me,  that  the  Court  proceeded  with  perfect 
regularity.  There  having  been  no  due  notice  of  the  appeal  to  this  House,  there  was  no  stay  of 
proceedings  ;  and  the  Court  had  a  right,  under  those  circumstances,  to  act  as  if  no  appeal  had 
been  lodged. 

With  regard  to  the  form  of  the  issues,  I  think  it  is  said  now,  on  the  part  of  the  appellants,  that 
they  are  indifferent  respecting  the  form  of  them.  The  first  and  second  issues  seem  to  me  to  be 
perfectly  unexceptionable.  As  to  the  third,  both  sides  seem  to  be  agreed  as  to  the  form  of  the 
issue  ;  and  I  do  not  think,  that  it  is  our  duty  at  all  to  interfere,  although  that  third  issue  certainlf 
is  an  issue,  as  to  which  I  do  not  at  present  see  how  it  can  ever  be  practically  brought  to  a  satis- 
factory deter miilat ion  ;  but,  at  the  same  time,  I  do  not  see  that  it  is  at  all  incumbent  upon  us  to 
make  any  alteration  in  it. 

Upon  the  whole,  therefore,  I  should  advise  your  Lordships,  that  the  appeal  should  be  dismissed 
with  costs. 

Lord  Brougham. — My  Lords,  I  entirely  agree  with  my  noble  and  learned  friend  ;  and  among 
the  other  remarks  which  he  has  made,  1  particularly  agree  in  one  in  expressing  my  great  satis- 
faction that  I  have  not  to  try  these  issues,  whether  reformed  or  not,  for  I  think  whoever  has  to 
try  this  question,  as  far  as  regards  the  mode  and  the  manner  and  measure  of  the  compensation 
in  damages,  will  have  a  very  difficult  task  to  perform.  But  for  us  the  only  question  is.  Does  the 
action  lie?  I  consider  it  to  be  quite  clear,  that  the  19th  article  of  the  condescendence  (other 
articles  also  may  be  taken  into  account)  does  set  out  a  distinct  and  valid  ground  of  action.  It 
alleges  frauds  committed  during  a  series  of  years,  a  constant  paying  of  profits  out  of  capital, 
pretending  that  they  were  paid  out  of  profits,  where  the  parties  making  those  payments  had  entire 
Knowledge  of  the  state  of  the  concern,  and  kept  that  knowledge  to  themselves,  and  gave  a  false 
representation  of  the  state  of  the  concern  to  the  public.  And  it  is  also  distinctly  alleged,  that  the 
party,  who  is  said  to  be  damnified  by  their  conduct,  was  wholly  ignorant  of  these  matters  ;  and 
that,  relying  on  that  state  of  the  concern,  relying  on  the  value  attached  to  these  shares  by  these 
fraudulent  representations,  and  thi^  fraudulent  conduct  on  the  part  of  Davidson  and  the  otbo^ 
directors,  he  was  induced  to  purchase  shares,  and  was  damnified  by  that  purchase. 

My  noble  and  learned  friend  has  stated,  what  is  undoubtedly  correct,  that  the  mode  which  is 
adopted  here  of  setting  forth  or  estimating  the  damage  is  not  the  correct  one,  and  he  has  suted 
what  the  correct  one  is,  namely,  to  claim  the  difference  between  what  Dr.  Tulloch  paid  for  the 
shares  and  the  real  value  at  the  time  of  purchase.  The  difference  between  what  he  paid,  and 
what,  in  the  circumstances  of  the  case,  the  real  value  of  the  shares  was,  is  the  amount  of  damage 
which  he  sustained,  and  no  greater  amount  can  be  recovered.  I  do  not  go  into  the  other  all^a- 
tion  of  his  being  induced  by  the  false  and  fraudulent  representations  to  pay  a  call  which  came 
afterwards.  It  is  unnecessary  to  go  into  that ;  but  that  this  amounts  to  a  valid  allegation  of 
conduct  on  the  part  of  the  defenders,  whereby  the  pursuer  was  damnified,  I  have  no  manner  of 
doubt  any  more  than  my  noble  and  learned  friend. 
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As  to  the  issues,  I  think  to  the  first  two  there  can  be  no  kind  of  objection.  As  to  the  third,  I 
take  it  for  granted,  that  the  respondents,  who  desire  to  have  the  matter  tried,  can  have  no  objec- 
tion that  it  should  be  so  far  reformed  as  to  meet  the  objection  which  has  been  made  to  it.  I 
therefore  agree  with  my  noble  and  learned  friend  in  recommending  your  Lordships  to  dismiss 
the  appeal. 

Before  I  conclude,  however,  there  is  one  thing  I  beg  leave  to  say.  I  entirely  agree  with  my 
noble  and  learned  friend,  that  it  has  been  clearly  and  distinctly  made  out  by  the  authorities 
cited,  and  it  is  fit  that  it  should  be  mentioned,  in  order  that  it  may  be  seen  that  there  is  no 
difference  among  us  on  that  point,  that,  in  the  circumstances  of  this  case,  the  action  transmits 
against  the  executors  or  personal  representatives,  they  being  liable  to  make  good  the  damage 
sustained  by  the  misconduct  of  those  of  the  parties  whom  they  represent.  It  is  quite  clear,  that 
the  law  of  Scotland  makes  this  undoubted  provision  for  the  remedy  of  parties  who  have  been 
injured  by  the  tortious  proceedings  of  a  deceased  party,  if  that  proceeding  pecuniarily 
damnifies — as  they  call  it,  patrimonially  damnifies — the  party  who  sues ;  the  action  transmits 
against  the  wrong  doer's  representatives. 

Lord  Cranworth.— My  Lords,  with  respect  to  the  last  point  to  which  my  noble  and  learned 
friend  has  just  adverted,  I  must  say,  that  I  think  the  decision,  at  which  your  Lordships  are 
arriving,  is  not  only  in  conformity  with  the  law  of  Scotland,  but  is  in  conformity  with  what  good 
sense  and  justice  require.  I  entirely  concur  with  the  argument  of  Mr.  Rolt  on  that  head,  that 
if,  according  to  our  system  of  law,  or  any  system  of  law,  that  is  not  the  law,  it  is  much  to  be 
regretted  that  it  is  not  so  ;  but  I  am  glad  to  find,  as  we  do  in  the  authorities  to  which  we  have 
been  referred  in  this  case,  which  are  not  numerous,  that  we  are  warranted  in  saying,  that 
unquestionably  it  is  the  law  of  Scotland,  that  if  a  wrongful  act  is  fraudulently  perpetrated  by  any 
man  by  which  I  am  injured  in  my  property,  if  the  person  having  perpetrated  that  wrongful  act 
dies,  I  have  a  right  to  go  against  his  representatives  for  redress. 

The  first  point  on  which  the  appellants  complain  at  your  Lordships'  bar  is  with  regard  to  so 
much  of  the  summons  of  Dr.  Tulloch  as  complains  that  he  was  led,  in  1834,  to  purchase  these 
shares  by  false  representations.  I  think  that  has  been  completely  cleared  up  slnd  explained.  It  was 
not,  as  I  was  led  to  suppose  in  the  opening,  that  there  was  an  attempt  to  upset  that  purchase — 
that  would  have  been  impossible,  because  the  sellers  were  not  before  your  Lordships  ;  but,  on 
looking  at  the  course  of  proceedings,  and  at  the  issues  as  finally  directed,  I  observe  that  there  is 
no  issue  directed  to  any  such  result.  The  only  question  is,  whether  Dr.  Tulloch  or  his  represent- 
atives are  not  entitled  to  recover  damages  by  reason  of  his  having  been  wrongfully  induced  to  give 
for  these  shares  what  he  would  not  have  given  had  the  truth  been  disclosed  to  him,  or  rather, 
had  not  falsehoods  been  pressed  upon  him.  That  is  not  a  part  of  the  case  upon  which  I  have 
ever  had  any  doubt. 

The  doubt  I  have  had  has  been  upon  the  point,  whether  Dr.  Tulloch,  as  an  individual  share- 
holder, was  entitled  to  maintain  this  action,  with  respect  to  frauds  that  were  perpetrated  during 
the  time  he  was  a  shareholder.     On  that  subject  I  do  not  believe  there  can  be  any  difference  in 
principle  between  the  law  of  Scotland  and  the  law  of  England  ;  and  I  take  that  principle  to  be 
extremely  clearly  and  well  enunciated  by  stating,  that,  in  respect  to  any  transaction  which  the 
body  of  shareholders  could  not  sanction,  there  might  be  a  right  of  action  ;  but  in  respect  to  any 
transaction  which  they  could  sanction,  although  the  directors  might  not  have  been  justified  in 
what  they  were  doing,  there  could  be  no  right  of  action — the  remedy  must  be  of  a  different  nature. 
The  question,  therefore,  really  is  this,  whether  the  acts  alleged  to  have  been  perpetrated  by 
Davidson  and  the  other  directors  come  within  the  one  class  or  the  other.     If  there  had  been 
nothing  alleged  against  the  directors,  but  that  they  had  advanced  money  (even  putting  in  the 
word  fraudulently}  for  the  benefit  of  persons  with  whom  they  or  some  of  them  were  associated, 
and  whom  they  wished  to  assist,  I  should  have  been  very  reluctant  indeed,  to  hold,  that  that  was 
not  an  act  which  the  body  at  large  might  not  have  sanctioned  ;  for,  in  truth,  it  amounts  to  no 
more  than  this,  an  improvident  and  improper  advance  of  funds.     But  there  are  allegations,  on 
the  face  of  the  condescendence,  of  acts  done  by  the  directors,  which  no  body  of  shareholders 
could  have  sanctioned  against  a  single  dissentient ;  no  body  of  shareholders  could  authorize 
these  directors  to  put  forward  and  to  represent  to  the  shareholders,  who  were  not  parties  to  the 
arrangement,  false  accounts  of  the  different  transactions  in  which  they  were  engaged,  and  to 
pretend  that  dividends  were  payable^  year  after  year,  out  of  profits,  when,  in  truth,  they  were 
paid  only  by  sinking  the  capital.     That  is  a  course  of  transactions  which  no  body  of  shareholders 
could  sanction  even  against  a  single  shareholder,  who  might  have  been  absent  when  such  an 
attempt  was  made.     It  is  quite  clear  to  my  mind  that  this  was  an  injury  to  each  individual 
shareholder,  who  was,  or  might  have  been,  deceived  by  the  false  representations  so  put  forward. 
I  therefore  think,  on  both  grounds,  the  action  is  maintainable. 

With  respect  to  the  form  of  the  issues,  I  regret  that  they  are  framed  in  so  loose  a  manner,  but 
I  think  it  would  not  be  a  proper  course  for  this  House  to  take,  to  correct  merely  verbal 
defects  in  issues,  if  they  substantially  raise  the  question,  which  it  is  necessary  should  bie  raised 
for  the  justice  of  the  case.    That  is  not  the  proper  function  of  this  House  ;  and  I  think,  looking 
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at  the  issues,  although  they  are  not  drawn  up  in  the  mode  in  which,  if  I  had  been  framing  theoi 
I  should  have  drawn  them  up,  or  in  the  mode  in  which,  if  more  experienced  pleaders  than  ' 
myself  had  drawn  them,  they  would  have  framed  them,  I  think  they  all  do  raise  the  substantial  ^ 
point  in  Question  ;  and  1  must  observe,  whatever  difficulties  there  will  be  in  the  trial  of  the  third 
issue,  if  the  parties  are  not  wise  enough  to  abandon  it,  which,  I  think,  they  had  much  better  dfi^ 
the  difficulties  are  difficulties  not  arising  from  the  form  of  the  issue,  but  from  the  substance  d 
it.  There  will  be  exactly  the  same  difficulties  in  whatsoever  way  you  frame  it,  because  the 
question  is,  whether,  from  the  course  of  dealine  throughout  the  whole  of  the  partnershi|^  Dt. 
TuUoch  was  not  lulled  to  sleep  and  led  not  to  take  steps  for  bettering  his  condition,  which,  tf  the 
real  state  of  things  had  been  disclosed  to  him,  he  would  probably  ^ve  taken  ;  the  difficoky  a 
one  arising  not  on  the  form  of  the  issue,  but  on  the  substance  of  it.  But  to  the  substance  of  the 
issue  1  think  the  respondents  were  entitled ;  and,  consequently,  the  interlocutors  affirming  the 
issues  ought  not  to  be  interfered  with. 

Interlocutors  affirmed^  with  costs. 
For  Appellants  J  H.  Harris,  Solicitor,  London. — For  Respondents^  Robertson  and  Simsoo, 

Solicitors,  London. 


MARCH  7,  i860. 

Poor  Mrs.  Jane  Donaldson  or  Maxwell,  Appellant,  v.  Samuel  M'Clure, 

Respondent, 

Domicile — Succession— Dead's  Part— Wife's  Next  of  Kin — Husband  and  Wife— >4  Scotckwum, 
by  birth  went  to  and  resided  in  England^  where  he  carried  on  business  and  married;  and  after 
the  lapse  of  nearly  yy  years  he  returned  to  Scotland,  where  he  purchased  a  residence^  at  which 
his  wife  died  in  the  third  year  without  leaving  issue.  They  had  kept  on  their  £ng{ish 
residence  also.  On  the  ground  that  the  domicile  of  the  married  pair  was  in  Scotland  at  the 
dissolution  of  the  marriage,  a  claim  was  made  by  a  party  as  next  of  kin  of  the  v/ife,  and,  as 
such,  entitled  to  a  half  of  the  goods  in  communion. 

Held  (affirming  judgment),  That  the  domicile  was  in  England  at  the  dissolution  of  the  marriage, 
there  being  no  evidence  to  rebut  the  presumption  of  an  English  domicile  arising  front  the 
retaining  of  the  English  residence;  it  being  clear,  that  he  had  an  English  domtciU  before 
returning  to  Scotlatuiy 

The  pursuer,  who  claimed  to  represent  the  deceased  Mrs.  Ann  Donaldson  or  M'Qure,  the 
urife  of  the  defender,  as  her  next  of  kin  and  executrix  dative,  brought  the  present  action  in  the 
Sheriff  Court  of  Dumfriesshire  for  the  purpose  of  being  found  entitled  to  the  dead's  part,  or 
one  half  of  the  goods  held  in  communion  during  the  subsistence  of  the  marriage  betveen  the 
defender  and  his  wife,  who  died,  without  leaving  issue,  on  8ih  April  185 1.'  The  action,  which 
proceeded  on  the  medium,  that  the  defender  and  his  wife  were  domiciled  in  Scotland  at  the 
dissolution  of  the  marriage,  called  on  the  defender  to  account  for  the  means  and  estate  forming 
the  i^oods  in  communion,  and  to  pay  to  the  pursuer  £00,000,  or  such  sum  as  should  appear  to  be 
the  ju3t  half  thereof,  with  interest  from  and  after  the  death  of  his  wife. 

The  defence  was,  that  the  rights  of  parties  ought  tu  be  regulated  by  the  law  of  England,  as 
the  defender  and  his  wife  were  domiciled  there  up  to  the  date  of  the  dissolution  of  the 
marriage,  and  that,  according  to  English  law,  the  pursuer  was  not  entitled  to  insist  in  such 
a  claim. 

The  Sheriff  having  decerned  in  favour  of  the  pursuer,  the  case  came  into  the  Court  of  Session 
by  advocation. 

The  leading  facts  as  to  domicile,  as  arising  from  the  statements  and  admissions  of  parties, 
and  the  proof,  appear  to  be  as  follow: — ^The  defender  was  bom  in  1793,  in  the  parish  of  Buittle, 
and  stewartry  of  Kirkcudbright,  his  father  having  been  a  farm  servant  or  labourer  in  that  parish 
during  the  greater  part  of  his  life.  The  defender  was  at  first  employed  as  a  farm  servant  in  his 
native  parish ;  but  about  181 3  he  left  Scotland,  and  went  to  Wigan  in  England,  where  he  served 
an  apprenticeship  to  a  draper,  and  where  he  afterwards  commenced  business  on  his  own 
account. 

*  See  previous  reports  20  D.  307  :  30  Sc.  Jur.  165.        S.  C.  3  Maca.  Ap.  852 :  32  Sc.  Jur.  408L 

^  This  right  of  the  wife*s  next  of  kin  to  demand  upon  her  death  a  division  of  the  goods 

in  communion,  and  to  recover  her  share,  was  abolished  in  1854  by  the  Statute  18  Vict.  c.  23,  §  6. 
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It  was  admitted  by  the  pursuer,  that  from  18x3  to  1848  the  defender  resided  exclusively  in 
Vigan  ;  that  he  carried  on  business  there  till  he  retired  in  1841 ;  and  that  he  never  carried  on 
msiness  of  any  kind  in  Scotland.  In  1837  he  vas  married  to  his  deceased  strife,  Ann  Donaldson, 
rho  was  a  native  of  England,  and  whose  father,  Mr.  Donaldson,  a  banker  in  Wigan,  though 
>om  in  Scotland,  had  been  long  a  resident  in  England.  Mr.  Donaldson  died  in  1847,  leaving 
:onsiderable  means,  to  which  the  defender  succeeded  through  his  wife.  Subsequently  to  his 
narriage,  the  defender  and  his  wife  lived  in  the  Wallgate  of  Wigan. 

In  1842  he  bought  a  property,  with  a  dwelling  house,  called  Kerfi.eld,  near  Dumfries,  and  in 
[847  and  1848  he  further  bought  two  adjoining  enclosures  of  ground,  and  to  the  whole  he  gave 
Jie  new  name  of  Laurel  Mount.  In  April  or  May  1848,  the  defender  and  his  wife  left  their 
residence  in  Wallgate  of  Wigan,  the  premises  having  been  taken  by  the  Manchester  and 
Southport  Railway  Company,  for  the  purposes  of  their  act,  and  they  removed  to  a  smaller  house 
in  Standishgate  of  Wigan,  which  had  belonged  to  and  been  occupied  by  Mr,  Donaldson,  and 
out  of  which  they  had  turned  the  tenant.  Towards  the  end  of  June  1848,  they  came  to  Laurel 
Mount,  the  tenant  of  which  had  been  warned  to  leave  at  that  Whitsunday,  and  they  brought 
with  them  their  carriages,  servants,  and  horses,  but  they  left  a  housekeeper  in  charge  of  their 
dwelling  in  Wigan.  The  defender  stated,  and  there  was  evidence  in  corroboration,  that  his  wife 
was  in  delicate  health  at  this  time  ;  that  a  change  of  air  had  been  recommended ;  that  he  had 
tried  to  obtain  several  villas  in  the  neighbourhood  of  Wigan  without  success,  and  that,  in 
consequence,  they  had  removed  to  Laurel  Mount.  Before  and  after  their  removal  to  Laurel 
Mount,  handsome  stables  and  other  outhouses  were  erected,  and  considerable  expense  was 
incurred  in  rendering  the  place  a  desirable  residence.  It  did  not  appear  that  any  addition  was 
made  to  the  dwelling  house.  Mrs.  M'Clure  died  at  Laurel  Mount  on  8th  April  185 1,  and  was 
buried  in  Dumfries  in  a  piece  of  ground  bought  after  her  death,  and  on  which  a  tomb  was 
erected. 

After  they  went  to  Laurel  Mount  in  June  1848,  both  Mr.  and  Mrs.  M'Clure  had  visited 
Wigan  once  or  twice  in  each  year.  When  they  went  thither,  they  went  together,  taking  servants 
with  them,  and  they  lived  in  their  house  in  Standishgate  for  several  weeks  at  a  time,  and  some- 
times M'Clure  was  there  alone  for  several  wee'cs.     Mr.  M^Clure  was  a  town  councillor  of  Wigan 
from  1847  till  November  1850,  and  he  was  also  a  Justice  of  the  Peace  for  that  burgh. 
The  Court  of  Session  held  that  the  domicile  of  the  parties  in  1851  was  in  England. 
The  pursuer  appealed,  maintaining  in  her  printed  case — i.  According  to  the  legal  import  and 
effect  of  the  evidence  in  the  case,  the  domicile  of  the  respondent  at  the  time  of  the  death  of  his 
wife  must  be  held  to  have  been  in  Scotland.    2.  Such  must  be  held  to  be  the  result  according  to 
the  recognized  and  established  criteria  of  domicile.     More  particularly— (i)  Scotland  was  the 
respondent's  domicile  of  origin;  (2)  although  absent  in  England  for  a  certain  period  of  his  life, 
the  respondent  always  kept  up  a  close  connexion  with  Scotland,  where  he  was  bom  and  brought 
up,  and  where  his  relations  resided;  (3)  for  some  years  prior  to  the  dissolution  of  his  marriage^ 
the  respondent  had  removed,  with  his  wife  and  servants  and  establishment  generally,  to  Scotland, 
where  be  has  ever  thereafter  continued  to  reside;  (4)  in  Scotland  he,  as  well  before  and 
preparatory  to  his  removal  thither,  as  afterwards,  acquired  considerable  real  estate,  on  which  he 
erected  a  mansion  house  for  himself  and  family;  (5)  on  his  estate  in  Scotland  he  also  erected  a 
family  mausoleum  or  burying  place,  in  which  his  wife  has  been  interred ;  and  (6)  all  the  circum- 
stances clearly  shewed  that  the  respondent  had,  for  some  years  before  the  death  of  his  wife, 
finally  returned  to  Scotland,  the  domicile  of  his  origin,  and  had  resolved  there  to  remain  for  the 
remainder  of  his  life. 

The  respondent  pleaded  \nh\s  printed  case  that— i.  The  respondent  was  domiciled  in  England, 
and  not  in  Scotland,  at  the  time  of  the  death  of  his  wife.  2.  Even  although  the  respondent's 
domicile  were  Scotch  in  April  1851,  when  his  wife  died,  the  appellant  would  not  be  entitled  to 
claim  any  share  of  the  goods  in  communion,  inasmuch  as  England  was  the  place  of  the 
matrimonial  domicile  of  the  parties,  and  their  domicile  during  the  time  the  respondent  acquired 
Uiese  goods.  3.  At  all  events,  the  appellant's  claim  would  be  restricted  to  a  share  or  such 
personal  estate  only  as  the  appellant  might  instruct  the  respondent  to  have  acquired  during  the 
time  the  respondent  had  a  Scotch  domicile.     See  18  Vict.  c.  23,  §  6. 

Mundell  and  Adam,  for  the  appellant,  contended — That  due  weight  had  not  been  given  by 
the  Court  below  to  many  of  the  circumstances  in  this  case.  In  other  cases  the  like  circum- 
stances had  received  much  less  weight — Forbes  v.  Forbes^  i  Kay,  359 ;  Anderson  v.  LaneauvUle^ 
f  Moore  P.C.  325  ;  Hodgsony.  De Beauchesne^  12  Moore  P.C.  28$;  Phillimore  on  Domicile,  184. 
Lord  Chancellor. — It  is  of  very  little  use  going  into  other  cases  and  singling  out  one 
circumstance  here  and  there,  and  saying  less  weight  was  given  to  it  there  than  here.  One 
circumstance  is  nothing,  unless  we  I  now  all  the  other  circumstances  which  make  up  each 
particular  case.     Here  we  must  balance  all  the  circumstances  together.] 

Attorney-General  (Bethell),  Anderson  Q.C.,  and  Sir  H.  Cairns  Q.C.,for  the  respondent. — The 
decision  was  right.  Starting  with  a  previous  English  domicile,  the  fact  that  Mr.  M'Clure  took  a 
Scotch  residence  for  the  benefit  of  his  wife's  health,  contemporaneously  with  his  retaining  an 
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English  residence,  did  not  take  away  his  English  domicile,  but  rather  confirmed  it.     AU  the 
circumstances  favoured  the  supposition  of  an  English  domicile. 

Lord  Chancellor. — Notwithsunding  the  able  argument  for  the  appellant,  I  have  come  to 
the  conclusion  that  your  Lordships  should  affirm  the  judgment  of  the  Court  of  Session. 

I  do  not  think,  that  any  question  of  law  arises  here.  There  was  a  domicile  existing  ia 
England,  and  it  is  allowed,  that  the  onus  lies  upon  the  appellant  to  shew,  that  that  domicile  was 
transferred  to  Scotland.  I  think  that,  although  there  might  be  a  residence  in  England,  tba: 
would  not  absolutely  and  completely  prevent  the  change  of  domicile  to  Scodand ;  for  one  caa 
easily  conceive  evidence  being  produced  to  shew,  that,  although  the  residence  was  retained  in 
England,  the  domicile  was  transferred.  In  the  course  of  the  argument  cases  were  put,  in  which 
I  concurred,  to  shew  that  such  would  be  the  result;  but  then  the  onus  clearly  lies  upon  the  paztr 
who  alleges  the  change  of  domicile.  There  being  a  residence  in  England  still  subsisting,  and 
that  residence  being  used  from  time  to  time  by  the  party  whose  domicile  is  in  question,  it  would 
require  strong  evidence  to  shew,  that,  while  that  residence  was  retained  and  used,  there  had  been 
a  transfer  of  the  domicile.     I  am  of  opinion,  that  such  evidence  has  not  been  adduced  here. 

If  there  had  not  been  a  prior  domicile  in  England,  and,  at  about  the  same  period  of  time,  a 
residence  in  England  had  been  acquired,  and  a  residence  in  Scotland,  I  should  have  said,  that 
there  was  not  even  an  equipoise;  that  there  was  strong  evidence  to  shew,  that  the  principal 
residence  was  in  Scotland.     But  here  the  onus  is  cast  upon  the  party,  who  claims  a  portion  of 
the  substance  of  the  husband  as  next  of  kin  to  the  wife,  to  shew,  that  the  English  domicile  had 
been  abandoned.     Now,  I  think,  that  she  has  entirely  failed  to  do  that    The  time  vhen  the 
domicile  is  supposed  to  have  been  transferred  is  on  the  22d  of  June  1848,  the  day  that  he  left 
Wigan  and  went  to  Kerfield  or  Laurel  Moimt.     Now  the  single  circumstance  of  crossing  the 
border  could  not  be  enough  for  that  purpose.    We  must  look  to  see  what  was  the  state  of  things 
at  that  time  and  afterwards.     When  he  so  left  his  residence  in  Wigan  he  continued  to  be  a  town 
councillor  of  Wigan ;  he  continued  to  be  a  magistrate  of  the  burgh ;  he  had  his  house  in  Wigan, 
at  which  he  left  his  servants;  he  himself,  without  his  wife,  used  to  go  there  occasionally;  the 
house  was  always  kept  up  for  his  residence ;  and  it  is  allowed,  that  he  had  political  reasons  for 
still  keeping  up  a  connexion  with  Wigan.     Weil,  then,  how  can  it,  under  those  circumstances^ 
be  said,  that  he  abandoned  his  domicile  in  Wigan,  and  that  he  transferred  himself  to  Laurel 
Mount.?     I  think  the  evidence  of  Mr.  M'Clure  himself  is  very  strong  for  the  purpose  of  proving 
the  continuance  of  his  English  domicile,  for  he  is  called  by  the  other  side  as  a  witness  and 
examined,  and  we  must  give  some  weight  to  the  evidence  which  was  then  extracted  from  him. 

This  question  being  put  to  him — "  If  you  had  succeeded  in  getting  a  country  house  in  die 
neighbourhood  of  Wigan,  would  you  have  come  to  Scotland?"  he  says,  "We  never  intended  it" 
According  to  that  evidence,  their  going  to  Scotland  at  that  time  was  because  they  could  not  get 
a  suitable  house.  After  they  had  been  turned  out  of  their  house  in  Wigan,  they  made  varioifi 
attempts  to  get  a  residence  named  Larches  and  Adlington  Hall ;  but  they  were  unable  to  obtain 
a  suitable  residence  in  that  neighbourhood,  and  then  they  came  to  Laurel  Mount  for  the  sake  of 
Mrs.  M 'Cure's  health;  but  there  is  no  proof  of  any  intention  whatever  of  abandoning  the  Wigan 
domicile. 

My  Lords,  these  cases  (where  there  is  no  question  of  law)  resolve  themselves  into  questions  of 
fact  as  to  the  inference  to  be  drawn  from  the  evidence ;  and  I  cannot,  by  any  means,  say  that 
the  Judges  of  the  Court  of  Session  were  wrong  in  their  finding  upon  this  evidence,  when  they  say, 
that  it  does  not  convince  them,  that  it  was  the  intention  of  Mr.  M*Clure  to  transfer  his  home  from 
Wigan  to  Laurel  Mount.  I  should  only  be  repeating  what  the  learned  Judges  have  done  vtrf 
ably,  if  I  were  to  make  any  further  comments  upon  the  evidence,  and  therefore  I  shall  simply 
advise  your  Lordships  to  affirm  the  interlocutor  and  dismiss  the  appeal. 

Lord  Cranworth. —  I  quite  agree  with  my  noble  and  learned  friend,  that  this  question  is  to 
be  decided  upon  the  facts  of  the  case.  In  the  course  of  his  very  able  argument,  Mr.  Mundell 
referred  to  something  which  fell  from  me  in  a  question  of  domicile  not  long  ago  in  the  Privy 
Council,  the  case  of  Hodgson  v.  Beauchesne,  The  question  was,  as  to  whether  a  gentleman  was 
or  was  not  domiciled  in  France.  And,  in  that  case,  I  am  reported  to  have  stated,  (and  I  dare  say 
quite  accurately  reported,)  that  the  question  entirely  turned  upon  the  facts  of  the  case,  and  upon 
the  construction,  which,  as  men  of  the  world,  we  should  put  upon  the  acts  of  parties  as  disclosed 
in  the  evidence.  To  that  I  entirely  adhere ;  but,  at  the  same  time,  I  think  it  is  important,  that 
there  should  be  no  misunderstanding  upon  this  subject.  It  must  not  be  supposed,  that  questions 
of  domicile  are  simply  and  entirely  in  all  cases  questions  of  fact ;  they  are  questions  in  which 
very  important  principles  of  law  are  to  be  laid  down,  and  very  difficult  questions  of  fact  often 
have  to  be  looked  to  in  order  to  apply  to  them  the  principles  of  law.  I  take  the  principle  of  law 
which  we  have  to  look  to  in  this  case  to  be  this,  that  where  it  is  admitted  on  both  sides,  that  a 
certain  person  has  at  one  time  a  particular  domicile,  the  onus  of  proof  to  be  deduced  from  all  the 
circumstances  and  facts  of  the  case  lies  on  the  party  who  wishes  to  shew,  that  that  domicile  had 
been  changed.  The  presumption  is,  that  it  continues  till  evidence  has  been  given  to  shew,  that 
it  has  been  changed.    And  then,  what  the  facts  are,  in  each  particular  case,  which  will  or  will 
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lot  be  sufficient  to  establish  that  in  evidence,  is  a  matter  upon  which  it  is  impossible^  or,  at  leasts 
lext  to  impossible,  to  lay  down  any  general  rule.  Now,  here  it  is  quite  clear,  that  Mr.  M'Clure 
iras  at  one  time,  and  for  a  very  long  period  of  his  life,  domiciled  at  Wigan.  Has  it  been 
established,  that  he  changed  his  domicile?  I  must  own,  that,  if  this  question  had  arisen  as  in 
Fordes  v.  Forbes^  with  reference  to  a  person  who,  having  no  domicile,  (for  I  may  put  it  so,)  had 
:ome  from  India  or  from  some  distant  country  to  England,  and  the  facts  now  in  evidence  were 
:o  be  considered  with  reference  to  the  question  whether  his  domicile  was  established  as  being  at 
W^igan  or  at  Laurel  Mount,  I  think  there  would  have  been  strong  reason  in  favour  of  the 
proposition  that  his  domicile  had  been  established  at  Laurel  Mount ;  but  that  is  not  what  we 
dave  to  deal  with  here.  It  must  be  taken  as  a  conceded  point,  that  Mr.  M'Clure's  domicile  was 
3nce  established  at  Wigan ;  and  then  the  question  is,  whether  all  that  is  proved  shews,  that  be 
:eased  to  be  domiciled  at  Wigan,  and  transferred  his  domicile  to  Scotland.  Now  I  do  not  at  all 
mean  to  say,  that  he  might  not  have  changed  his  domicile,  even  if  he  had  retained  his  residence 
U  Wigan.  That  would  not  be  a  case  very  easy  of  proof ;  but  such  a  case  might  occur,  as  in  one 
case  which  I  suggested  to  the  counsel  in  the  course  of  the  argument  A  person  might  have  a 
country  residence  at  some  watering  place  on  the  French  coast,  at  Boulogne,  for  instance,  where 
he  might  have  been  living,  not  because  he  was  embarrassed,  but  for  some  other  reason, — he 
might  have  been  so  living  there,  that,  ex  concessis^  he  was  domiciled  there.  But  he  might  have 
a  magnificent  estate  left  him  in  Yorkshire,  which-  might  induce  him  to  quit  Boulogne  and  to 
come  and  live  in  Yorkshire ;  but,  nevertheless,  he  likes  Boulogne  as  a  bathing  place,  and  retains 
his  house  there,  and  goes  there  every  year.  I  should  think  it  would  be  a  difficult  proposition  to 
maintain,  that,  if  he  had  retained  that  house  and  gone  there  every  year  for  a  month,  having  lived 
eleven  months  of  the  year  in  Yorkshire,  and  had  so  gone  on  for  twelve  years,  his  will,  executed 
according  to  the  English  Statute  of  Wills,  would  not  pass  his  personal  property.  That,  I  think, 
never  could  be  the  law.  At  the  same  time,  it  is  perfectly  true,  that,  when  a  residence  is  retained 
in  a  place  where  a  party  has  been  domiciled,  that  is  a  circumstance,  and  a  very  cogent  circum- 
stance, to  shew,  that  that  party  does  not  mean  to  change  his  domicile.  Now,  here,  Mr.  M'Clure 
did  retain  a  residence  at  Wigan,  though  certainly  not  so  good  a  one  as  the  residence  that  he 
formerly  had,  nor  so  good  a  one  as  the  one  he  had  at  Laurel  Mount.  But  it  was  the  one  that 
his  father  in  law  had  lived  in,  and  which  he,  from  time  to  time,  frequented,  and  he  had  consider- 
able connexion  with  Wigan,  which  continued  down  to  his  death.  And  there  is  no  evidence 
suffirient  to  satisfy  my  mind,  that  he  had  changed  his  domicile.  I  think,  that  the  suggestion 
which  was  made  in  the  course  of  the  argument  is  probably  the  truth,  that  he  had  made  up  his 
mind  to  live  at  Laurel  Mount  to  a  certain  extent,  even  during  the  life  of  his  wife,  and  that,  if  his 
wife  died,  he  would  abandon  his  residence  at  Wigan.  But  that  did  not  constitute  a  change  of 
domicile.  Therefore  I  concur  with  my  noble  and  learned  friend  in  thinking,  that  the  interlocutor 
of  the  Court  of  Session  should  be  affirmed  and  the  appeal  dismissed. 

Lord  Wenslevdale. — My  Lords,  I  am  entirely  of  the  same  opinion  with  my  noble  and 
learned  friend  on  the  woolsack  and  my  noble  and  learned  friend  who  has  just  addressed  the 
House.  If  the  question  here  had  been,  which  of  the  two  houses,  the  one  at  Wigan  or  the  one 
in  Scotland,  he  meant  to  make  his  domicile,  in  the  first  instance,  unconnected  with  any  other 
circumstance  in  the  case,  I  should  say,  that  the  weight  of  evidence  seems  rather  to  be  in  favour 
of  the  Scotch  residence  over  the  English  residence.  But  that  is  not  the  true  point  to  be  decided 
here.  The  law  upon  the  subject  is  to  be  applied  to  the  facts,  which  I  apprehend  to  be  clear,  and 
to  be  well  laid  down  in  the  case  to  which  I  have  referred  in  the  course  of  the  argument  of 
SomervUU  v.  Somerville^  5  Ves.  750.  The  law  I  take  to  have  clearly  established  three 
propositions.  The  first  of  them  is,  that  the  succession  to  personal  estate  is  to  be  regulated  by 
the  law  of  the  domicile.  The  second  rule  is,  that  although  a  man  may  have  two  domiciles  for 
other  purposes,  yet  he  can  have  but  one  domicile  for  the  purpose  of  the  distribution  of  his  effects 
in  case  of  testacy  or  intestacy ;  and  that  the  burden  of  proof  lies  upon  the  party  who  alleges,  that 
he  was  domiciled  in  a  particular  place.  Whether  it  be  a  case  of  testacy  or  intestacy,  it  is 
absolutely  necessary  that  he  should  be  able  to  do  so,  for  a  man  can  have  only  one  domicile  for 
this  purpose;  he  may  have  several  residences  and  several  domiciles  for  other  purposes,  but  for 
the  purpose  of  the  distribution  of  his  effects  be  can  only  have  one  domicile.  There  may  be  a 
difficulty  in  ascertaining  his  domicile.  The  question  is  not  simply  where  he  most  frequently 
lived,  but  you  must  determine  where  his  domicile  was,  and,  accordmg  to  the  domicile,  the  effects 
are  to  be  distributed. 

But,  in  this  case,  it  is  perfectly  clear,  that  another  proposition  (the  third  proposition  laid  down 
in  the  case  to  which  I  have  referred)  must  be  considered;  and  that  proposition  is,  that  every 
man  must  be  presumed  to  b3  domiciled  according  to  the  law  of  his  origin  and  in  the  place  of  his 
origin,  that  is,  the  place  of  his  family,  in  the  first  instance;  and  that  though,  for  municipal 
purposes,  he  may  acquire  another  domicile,  he  cannot  acquire  another  domicile  to  the  effect  of 
regulating  the  succession  to  his  estate,  unless  he  has  abandoned  his  former  domicile  animo  et 
facto.  And  the  burden  of  proof  in  this  case  is  upon  the  appellants  to  shew,  that  Mr.  M'Clure 
had  animo  et  facto  abandoned  his  former  domicile,  which  he  had  unquestionably  acquired  in 
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Wigln.  She  mast  prove  both  of  these  circumstances, — ^not  only,  that  he  had  intended  to  changs 
his  domicile,  bat  that  he  actually  changed  his  domicile.  I  cannot  myself  conceive  a  case  m 
which  it  could  happen,  that  a  man  might  be  said  to  have  intended  to  abandon  his  former  domidie 
unless  he  had  quitted  the  place  where  he  resided,  and  ceased  to  reside  there.  If  he  still  kept  a 
residence  in  that  place,  with  the  intention  of  residing  there  indefinitely  at  any  time  when  ht 
chose  to  reside  there,  I  cannot  conceive,  that  in  such  a  case  as  that  (though  I  do  not  deny  diat 
such  a  case  might  happen)  he  could  have  abandoned  his  former  domicile.  I  confess  1  have 
difficulty  in  conceiving  that  case,  although  my  noble  and  learned  friend  on  the  woolsack,  aad 
my  noble  and  learned  friend  who  last  addressed  your  Lordships,  conceived,  that  there  might  be 
such  a  case.  But  that  is  not  the  nature  of  the  present  case,  because  here  the  burden  of  proof 
lying  upon  the  appellant  to  prove  the  fact  of  the  change  of  domicile,  he  has  failed  in  that  proof: 
he  has  not  made  out,  that  the  party  both  intended  to  quit  Wigan,  and  did  actually  abandon  his 
former  domicile.  I  consider  the  simple  fact  (without  going  into  the  other  circumstances  of  ck 
case)  of  his  retaining  his  house  in  Standish  Gate,  connected  with  the  keeping  of  an  establishmem 
of  servants  there,  is  a  proof,  that  he  had  not  actually  abandoned  the  domicile  which  k 
unquestionably  had.  On  that  account,  therefore,  without  entering  into  the  other  circumstances 
of  the  case,  although  there  are  some  circumstances  rather  tending  to  shew,  that  be  meant  cb 
make  his  residence  in  Scotland,  1  think  it  is  clear,  that  he  certainly  had  not  abandoned  his 
English  domicile,  and  therefore  was  not  capable  of  acquiring  a  domicile  for  the  purpose  of  soc- 
cession  in  Scotland ;  for,  until  his  English  domicile  was  abandoned  both  in  intention  and  in  iart^ 
he  could  not  acquire  a  new  domicile  in  Scotland.  Upon  that  short  ground  1  think  this  case 
must  be  decided ;  and  though  the  Court  of  Session  considered  this  a  case  of  some  difficulty.  I 
must  own  that,  looking  at  the  simple  fact  that  has  to  be  established  and  made  out.  it  does  sot 
appear  to  me  to  be  one  of  much  difficulty.  The  proof  which  lies  upon  the  appellant  has  wst 
been  made  out  to  my  satisfaction,  and  I  think  therefore,  that  the  interlocutor  oug^ht  to  be 
affirmed. 

Lord  Kingsdown. — My  Lords,  I  quite  agree  in  the  opinions  which  have  been  expressed  bf 
my  noble  and  learned  friends.  We  must  be  satisfied,  in  order  to  advise  the  reversal  of  ths 
judgment,  that  the  opinion  of  the  Court  below  was  wrong.  So  far  from  being  of  that  opinioo, 
1  am  quite  satisfied  they  came  to  a  right  conclusion, — that  thare  never  was  a  dissolution  of  the 
link  which  connected  Mr.  M^Clure  with  Wigan  so  long  as  his  wife  lived.  So  far  as  a  change  of 
residence  took  place,  it  certainly  was  not  in  consequence  of  any  intention  to  change  his  domicile. 
He  was  anxious  to  obtain  a  residence  in  the  country,  near  Wigan,  for  the  sake  of  his  wife,  witli 
whom  the  air  of  the  town  did  not  agree,  and  he  endeavoured  unsuccessfully  to  ot>tain  sever^ 
residences  in  the  immediate  neighbourhood  of  Wigan,  which,  so  far  as  appears  in  this  case,  were 
quite  of  sufficient  magnitude  and  importance  to  equal  the  villa  which  he  obtained  and  furnished 
in  Scotland;  and  being  unable  to  acquire  either  of  those  residences,  he  removed  to  Scotland  for 
his  wife's  health.  He  still,  however,  retained  his  connexion  with  Wigan ;  and  the  probabOity  is, 
that,  as  long  as  his  wife  lived,  he  desired  to  retain  his  connexion  with  Wigan,  and  to  keep  his 
domicile  in  England.  When  his  wife  died,  that  tie  was  dissolved,  and  in  ail  probability  he 
intended  to  remove  his  domicile  to  Scotland ;  but  there  is  no  proof  that  he  did  actually  abuidoB 
his  domicile  at  Wigan  and  remove  it  to  Scotland. 

Interlocutor  affirmed^  and  appeal  dismissed  with  costs. 
For  Appellant^  Dodds  and  Greig,  Solicitors,  London;  Malcolm  Macgregor,  S.S.C,  Edin- 
burgh.— For  Respondent^  Maitland  and  Graham,  Solicitors,  London;  John  Galletiy,  S.S.C, 
Edinburgh ;  T.  and  J.  M*Gowan,  Solicitors,  Dumfries. 
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The  Caledonian  Railway  Company,  Appellants,  v.  Sir  Norman  Macdonald 

LOCKHART,  Bart.,  and  Others,  Respondents. 

Arbitration — Decree  Arbitral — Railway — Submission  followincrthe  Statute — Lands  and  Railways 
Clauses  Acts— Res  Judicata — i.  The  proprietor  of  an  entailed  estate  entered  into  a  sub/mssie* 
to  a  single  arbiter^  with  a  railway  company^  in  regard  to  price  oflandsy  intersectional  dama^i^ 
access  and  accommodation  works,  and,  generally ,  as  to  all  questions  between  the  parties.  '  ft 
narrated  the  Lands  Clauses  Act,  and  provided  thtit  the  arbiter  should  conduct  the  proceedings 
in  strict  conformity  with  the  regulations  of  that  act,  and  of  the  acts  8  and  9  Vict,  c,  17  and  33, 


l6o.]  CALED.  R.  Co.  v.  LOCKHART.  [Af^mmf.]    943 

power  being  given  to  pronounce  interim  awards.  Several  prorogations  took  place  by  consent y 
and  an  interim  decree  arbitral  was  pronounced  about  two  years  after  the  date  of  the  submission^ 
and  a  final  award  some  titne  thereafter.  In  tlie  interval  between  these  awards  the  proprietor 
died.  The  company  brought  the  awards  under  reductiony  on  the  ground  that,  if  statutory,  the 
submission  expired  by  no  award  being  given  within  three  months,  in  terms  of  the  ^^th  section 
of  the  Lands  Clauses  Act;  that  if  at  common  laWy  it  had  expired  by  the  death  of  one  of  tJie 
parties  : 

Leld  (affirming  judgment),  That  it  was  a  submission  at  common  law,  voluntarily  importing 
certain  of  the  regulations  of  the  statutory  submission,  and  reasons  of  reduction  repelled. 
.  There  having  been  a  suspension  and  interdict,  at  the  instance  of  the  company,  against  the  same 
parties,  for  the  purpose  of  stopping  the  arbitration  on  tlu  same  grounds,  and  in  which  the  note 
had  been  refused  by  the  Inner  House,  Held,  thcU  it  was  not  res  judicata. 
\n  arbiter  has  an  implied  power  to  consult  a  man  of  skill?- 

The  Caledonian  Railway  passes  through  the  lands  of  Camvath,  which  belonged  to  the  late 
(orman'Macdonald  Lockhart,  father  of  the  defender.  The  pursuers  having  declined  to  pay  the 
mount  of  compensation  required  by  him,  a  submission  was  entered  into,  in  1846,  to  Professor 
-ow,  as  sole  arbiter,  which  provided  as  follows  : — 

"That  is  to  say,  the  said  parties  considering,  that  by  the  Lands  Clauses  Consolidation 
Scotland)  Act,  1845,  &c.  And  considering,  that  the  said  Caledonian  Railway  Company  have 
ntimated  their  intention  to  enter  upon,  take,  and  use,  certain  parts  or  portions  of  the  lands 
pecified  in  the  schedule  attached  to  the  foresaid  first  recited  act,  belonging  to  the  said  Sir 
Gorman  Macdonald  Lockhart,  and  that  the  said  Caledonian  Railway  Company  and  the  said  Sir 
>{orman  Macdonald  Lockhart  have  agreed  to  enter  into  the  arbitration  under  written,  for  the 
>urpose  of  ascertaining  the  compensation  to  which  the  said  Sir  Norman  Macdonald  Lockhart 
;hail  be  entitled  for  the  same :  Therefore,  the  said  Caledonian  Railway  Company  and  the  said 
>ir  Norman  Macdonald  Lockhart  have  submitted  and  referred,  and  hereby  submit  and  refer,  to 
he  amicable  decision,  final  sentence,  and  decreet  arbitral  of  David  Low,  Professor  of  Agriculture 
n  the  University  of  Edinburgh,  as  sole  arbiter  mutually  chosen  by  the  said  parties,  all  claims  for 
he  value  of  the  said  lands  and  others  to  be  taken,  &c.  Declaring  hereby,  that  the  said  arbiter 
hall  conduct  the  proceedings  to  follow  hereon,  and  determine  the  matters  hereby  submitted  to 
lim,  in  strict  conformity  with  the  rules  and  regulations  under  the  provisions  and  conditions 
specified  in  the  foresaid  acts,  and  of  the  act  8  and  9  Vict.  c.  17,  &c.** 

The  arbiter  having  accepted  of  the  arbitration,  several  prorogations  took  place,  with  the  consent 
>f  the  agents  for  the  parties,  expressed  in  letters  to  the  arbiter,  dated  at  various  times  between 
soth  May  and  5th  October  1846.  Cn  the  6th  November  1846  a  minute  was  subscribed  by  Sir 
^7  or  man  Lockhart  on  the  one  hand,  and  Mr.  Rank  in  e,  treasurer  of  the  railway  company, 
iomologating  and  adopting  previous  prorogations  granted  by  their  agents  respectively. 

The  arbiter  afterwards  subscribed  three  successive  minutes  prorogating  the  submission,  on  the 
larrative  that  the  parties  had  empowered  him  to  do  so  indefinitely,  and  that  it  had  become 
lecessary  to  do  so.     These  minutes  were  dated  the  4th  November  1847,  the  31st  October  1848, 
ind  the  17th  October  1849,  and  in  each  case  the  period  was  prorogated  "  to  the        day  of 
lext." 

On  the  22d  January  1848  the  arbiter  pronounced  an  interim  decree  arbitral,  decerning  inter 
ilia  for  an  interim  payment  of  ;£6ooo,  on  account  of  the  value  of  land,  and  intersectional  and 
>ther  damage,  to  be  lodged  in  bank  till  a  final  decree  arbitral  should  be  pronounced,  with 
nterest  until  lodged,  deducting  from  the  interest  ;£i66,  being  the  landlord's  proportion  of  sums 
lue  to  tenants  for  crop  1846,  paid  to  them  by  the  company.  The  arbiter  further  determined 
:ertain  annual  deductions  and  abatements  in  favour  of  the  tenants,  in  conformity  with  findings 
Pronounced  by  him  in  another  submission  between  the  tenants  and  the  company,  and  also  found 
:he  company  liable  to  Sir  Norman  in  ;£i83,  as  price  of  wood  taken,  and  pronounced  a  great 
variety  of  findings  in  reference  to  accesses  and  other  accommodation  works  to  be  executed  by 
:he  company  upon  the  estate.  He  reserved  the  claims  of  the  proprietor  on  account  of  injury 
Tom  the  company  carrying  their  works  across  the  valley  of  the  Clyde ;  of  injury  to  supply  of 
vater  to  the  mansion  house  ;  and  ordained  the  parties  to  implement  the  interim  award,  under 
:he  penalty  contained  in  the  submission. 

The  interim  decree  was  pronounced  without  objection  by  the  pursuers,  and  after  a  great  amount 
>f  evidence  and  investigation,  and  notes  indicating  the  views  of  the  arbiter. 

On  9th  May  1849  Sir  Norman  Lockhart  died.  His  representatives  proposed  to  sist  themselves, 
ind  the  company  brought  a  suspension  and  interdict  against  the  arbiter  proceeding  further,  on 
the  ground  that  the  submission,  if  under  the  statute,  was  invalid,  because  not  brought  to  an  end 
irithin  the  statutory  period  of  three  months  ;  and,  on  the  other  hand,  if  it  was  a  submission  at 
:ommon  law,  it  fell  by  the  death  of  one  of  the  parties.     The  note  of  suspension  was  refused  by 

*  See  previous  reports  19  D.  527;  29  Sc.  Jur.  261.        S.  C.  3  Macq.  Ap.  808  :  32  Sc.  Jur.  468. 
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Lord  FuUerton,  the  Lord  Ordinary  on  the  Bills,  and  his  judgment  was  adhered  to  by  the  Cobl 
— (See  22  Sc.  Jur.  89.) 

The  arbiter  then  proceeded  to  take  further  evidence,  and  he  pronounced  his  final  decree  axi»tral 
on  the  20th  June  1850.  awarding  an  additional  sum  of  £3761  against  the  company,  for  the  Tab* 
of  land  and  intersectional  and  other  damage. 

This  was  followed  by  other  findings  in  regard  to  wood  taken  by  the  company  ;  injury  to  supph 
of  water  to  the  mansion  house  ;  certain  additional  accommodation  works  ;  the  expense  of  i)x 
submission  ;  conveyance  of  the  lands  to  the  company,  free  of  incumbrances,  &c. ;  ajid  coniiniiiB{ 
the  interim  award,  in  so  far  as  not  now  modified. 

The  company  raised  the  present  action,  concluding  for  reduction  of  the  interim  decree  azbitxsl 
and  the  final  decree  arbitral  above  mentioned. 

The  defenders  pleaded,  that  the  judgment  in  the  suspension  and  interdict  was  res  judkets; 
and,  generally,  that  nothing  was  averred  by  the  pursuers  relevant  to  support  a  challenge  of  tbe 
awards  in  question. 

The  plea  of  res  judicata^  however,  was  practically  disposed  of  by  an  interlocutor  of  25th  Maj 
1855.— (See  27  Sc.  Jur.  3891) 

The  Court  of  Session  repelled  the  reasons  of  reduction,  and  assoilzied  the  defenders. 

The  Railway  Company  appealed,  pleading,  in  x^MiXi printed  case,  \^2X — i.  The  decrees  arbitnl 
sought  to  be  set  aside  were  null,  in  respect  that  at  the  date  of  the  awards  there  was  no  arbitraiks 
under  which  the  arbiter  could  act,  it  having  come  to  an  end,  either  by  the  lapse  of  the  statutofr 
period  of  three  months,  without  any  award  having  been  issued,  or  by  the  death  of  Sir  Norsiai 
Macdonald  Lockhart,  one  of  the  parties  submitters,  previous  to  the  date  of  the  final  awanL 
2.  On  the  footing  of  the  arbitration  being  a  statutory  arbitration,  the  arbiter  exceeded  Iffi 
powers  ;  and  the  decrees  arbitral  were  ultra  vires,  inasmuch  as — (i)  the  arbiter  had  no  power  ts 
pronounce  an  interim  award ;  (2)  he  had  no  power  to  order  the  execution  by  the  appellants  of 
works,  or  to  award  sums  to  be  paid  by  them,  on  the  footing  that  such  works  should  be  executed 
by  them  ;  (3)  the  arbiter  had  no  right  to  enforce  the  execution  of  works  by  the  appellants,  or  ta 
award  damages  in  respect  of  their  non-execution  ;  (4)  he  was  not  entitled  to  award  compensatke 
for  prospective  or  contingent  damage,  at  least  in  the  absence  of  proof  that  damage  and  iajorT 
was,  or  would  necessarily  be,  caused  by  the  operations  of  the  appellants,  and  in  the  face  of  the 
evidence  adduced  by  them  to  the  contrary ;  (5)  he  was  not  entitled  to  prejudge  or  dispose  of  the 
claims  of  compensation  which  might  be  competent  to  tenants  under  leases,  and,  in  particular,  he 
was  not  entitled  to  prejudge  or  dispose  of  tbe  claims  of  tenants  whose  farms  or  possessions  were 
not  intersected  by  the  line  of  railway,  or  to  award  compensation  to  the  landlord  (Sir  Nonnan 
Macdonald  Lockhart)  in  respect  of  such  claims,  leaving  the  appellants  to  seek  relief  from  hira ; 
nor  had  the  arbiter  any  right  to  restrict  the  appellants'  right  of  relief  as  against  Sir  Norman  ia 
resp2ct  of  such  claims  ;  (6)  the  proceedings  in  the  submission  were  conducted  irregularly,  and 
in  violation  of  the  ordinary  rules  applicable  to  arbitrations.     3.  Even  if  the  arbitration  did  na 
proceed  on  the  footing  of  a  mere  statutory  arbitration,  the  arbiter  also  exceeded  the  powers 
conferred  upon  him,  and  the  decrees  arbitral  pronounced  by  him  were  also  ultra  zrires,  and 
incompetently  pronounced,  on  the  various  grounds  above  specified  and  set  forth.   4.  The  decrees 
arbitral  were  vague  and  general  in  their  terms,  and  uncertain.    They  failed  to  specify  the  claims 
of  the  deceased  Sir  Norman  Macdonald  Lockhart  which  were  sustained,  and  in  respect  of  which 
the  sums  awarded  were  found  due,  or  to  state  the  amounts  or  proportions  awarded  with  reference 
or  as  applicable  to  the  different  heads  or  branches  of  claim.     5.  The  sums  awarded  by  the 
arbiter  embraced  compensation  for  damage,  or  supposed  damage,  payable  to  tenants,  and,  ia 
particular,  to  tenants  whose  farms  or  possessions  were  not  intersected  by  the  railway,  while  such 
claims  could  not  legally  be  made  the  subject  of  any  claim  under  the  arbitration,  to  which  the 
tenants  were  no  parties,  and  which  claims  were  not  referred  to  the  decision  of  the  arbiter. 
6.  The  sums  awarded  in  respect  of  the  claims  of  these  tenants  were  not  distinguished  from,  but 
were  inseparably  mixed  up  with  and  formed  p>art  of,  the  aggregate  compensation  found  due,  in 
respect  of  damage,  to  Sir  Norman  and  bis  representatives,  the  proprietors  of  the  lands. 

The  respondents  maintained,  in  their  printed  case,  that  the  judgment  of  the  Court  of  Session 
was  correct,  in  respect — i.  The  submission  under  which  the  awards  were  pronounced  was  not 
itself  sought  to  be  set  aside  ;  and  it  was  therefore  to  be  assumed  to  be  a  competent  arbitratioo 
of  all  the  matters  embraced  within  it.  2.  The  submission  was  an  arbitration  of  the  matters 
embraced  within  it,  in  respect  (i)  that  under  the  statutes  it  was  competent  for  all  owners  of 
lands  to  treat  with  the  promoters  of  public  undertakings  for  the  settlement  of  their  claims  for 
compensation  in  any  way  they  may  see  fit  to  do  so  ;  (2)  that  into  such  submissions  it  was  com- 
petent, by  mutual  consent,  to  import,  by  a  reference  to  the  statutes,  the  regulations  therein 
contained  for  the  conduct  of  arbiters  in  strictly  statutory  submissions,  and  during  tbe  proceedings 
to  waive  or  depart  from  any  of  these  imported  regulations  by  similar  consent.  3.  Even  assuming 
that  none  but  absolute  owners  could  enter  into  such  a  submission,  the  late  Sir  Norman  Mac- 
donald Lockhart  was  absolute  owner  of  the  lands  taken  by  them,  and  was  not  an  heir  under  a 
strict  entail,  or  otherwise  under  disability  to  sell  said  lands  and  contract  with  th&>  appellants 
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elative  thereto.  At  all  events,  so  far  as  the  present  action  was  concerned,  Sir  Norman  not 
>eing  alleged  to  be  an  heir  of  strict  entail,  and  so  under  disability,  must  be  assumed  to  have 
►een  absolute  owner  of  the  lands.  4.  Even  assuming  Sir  Norman  to  have  been  an  heir  under  a 
trict  entail,  it  was  not  incompetent  for  him  under  the  Statutes  to  enter  into  the  submission  in 
[uestion  ;  and  separately, — (i)  there  was  no  averment  or  plea  to  the  effect,  that  an  heir  of  entail 
ras  incapacitated  from  entering  into  such  a  submission  ;  (2)  such  averments  and  pleas  would  be 
elevant  only  in  a  challenge  of  the  submission  itself,  not  of  the  awards  alone,  where  the  sub- 
aission,  as  in  the  present  summons,  was  unchallenged ;  and  (3)  in  point  of  fact,  it  was  not  under 
he  Statutes  incompetent  for  Sir  Norman  to  enter  into  the  submission  in  question.  5.  The 
mported  regulation  under  which  the  submission  would  have  terminated  on  the  lapse  of  three 
nonths  from  its  date  without  an  award  having  been  pronounced,  was  waived  and  departed  from 
>y  the  mutual  consent  of  parties,  expressed  in  the  various  prorogations  of  the  submission,  and 
nore  particularly  in  the  formal  minute  of  renewal  in  November  1846,  whereby  power  was 
:onferred  upon  the  arbiter  to  prorogate  the  submission  from  time  to  time  as  he  should  find 
>ccasion  to  do  so  ;  and  because  the  submission  was  protected  against  falling  on  the  death  of 
Sir  Norman  by  the  imported  regulation  contained  in  the  24th  section  of  the  Lands  Clauses  Act. 
S.  In  any  event,  the  minute  of  renewal  in  November  1846,  even  if  not  effectual  as  a  prorogation 
of  the  original  submission,  was  nevertheless  a  competent  renewal,  and  constituted  a  new  arbitra- 
tion of  all  matters  contained  in  the  original  submission,  with  all  the  conditions  set  forth  or 
imported  therein,  except  in  so  far  as  the  same  might  be  inconsistent  with  the  provisions  of  the 
minute  of  renewal ;  and  the  renewed  submission  therefore  was  not  to  terminate  by  the  death  of 
Sir  Norman ;  and,  at  the  same  time,  it  was  to  continue  in  force  for  such  time  as  the  arbiter 
might  consider  it  necessary  to  prolong  it.  7.  Even  without  the  imported  provision  of  the  24th 
section  of  the  Lands  Clauses  Statute,  the  submission  being  an  integral  and  essential  part  of  the 
contract  of  sale  between  the  appellants  and  Sir  Norman,  and  the  contract  having  been  imple- 
mented by  Sir  Norman  giving  the  appellants  possession  of  his  lands  on  the  faith  of  such 
submission,  it  did  not  fall  by  the  death  of  Sir  Norman,  but  continued  in  force  after  his  death. 
8.  It  was  competent,  in  terms  of  the  consent  in  the  submission,  both  in  its  original  form  and 
under  the  minute  of  renewal,  to  pronounce  interim  as  well  as  final  awards  ;  and  such  awards 
were  duly  pronounced  under  a  valid  and  subsisting  submission.  9.  The  submission  not  having 
been  a  statutory  submission,  it  was  incompetent  and  irrelevant  to  seek  to  reduce  the  awards 
pronounced  under  it  upon  grounds  which  assumed  its  statutory  character ;  and  because,  even 
assuming  it  to  have  been  statutory,  the  objections  stated  by  the  appellants  are  unfounded  in  fact, 
and  untenable  in  law ;  and  also  because  these  objections  are  irrelevant  and  inapplicable  in  a 
reduction  of  the  awards  alone.  10.  The  awards  were  rightly  pronounced  under  a  subsisting 
submission,  and  it  would  be  unjust  to  the  respondents,  and  contrary  to  good  faith,  if  the  appel- 
lants were  to  be  allowed  to  reduce  them,  on  the  faith  of  their  implementing  which  the  late  Sir 
Norman  Macdonald  Lockhart  allowed  them  to  enter  into  possession  of  the  lands,  and  so  to  alter 
their  position  and  character  as  to  render  restitution  in  integrum  impossible.  11.  At  all  events, 
the  interim  award  having  been  pronounced  before  the  death  of  Sir  Norman,  was  unchallengeable, 
and  binding  upon  the  appellants. 

Rolt  Q.C,  and  R.  Palmer  Q.C,  for  the  appellants. — This  award  was  ultra  vires  and  void. 
The  reference  which  was  entered  into  was  either  under  the  Statute,  or  it  was  one  at  common  law. 
I.  If  it  was  a  reference  under  the  Lands  Clauses  Act,  8  Vict.  c.  19,  then  §  35  enacts,  that  "if  the 
arbiters  or  their  umpire  shall  for  three  months  have  failed  to  make  their  or  his  award,  the 
question  of  compensation  shall  be  settled  by  the  verdict  of  a  jury."  Here  the  arbiter  did  not 
make  his  award  within  the  three  months,  even  though  the  submission  may  be  taken  as  renewed 
on  9th  November  1846.  Where  a  Statute  like  this  specifies  a  fixed  period  for  the  making 
of  the  award,  the  Statute  must  be  strictly  obeyed.  The  arbiter's  power  was  gone  after  the 
period  expired — Glasgow  and  Barrhead  Railway  Company  v.  Nitshill  Coal  Company ^  7  Bell's 
Ap.  325.  2.  Even  if  the  submission  is  to  be  taken  as  one  at  common  law,  then  the  death  of  Sir 
Norman  put  an  end  to  it— Ersk.  4,  3,  29 ;  Robertson  v.  Cheyne^f^  D.  599.  The  respondent  must 
now,  therefore,  have  his  compensation  settled  by  a  jury. 

The  appellants  have  done  nothing  which  could  convert  a  reference  of  one  kind  into  a  reference 
of  the  other  kind,  and  the  two  kinds  of  reference  are,  in  many  respects,  inconsistent.  The 
parties  clearly  contemplated  at  first  a  reference  under  the  Statute,  and  not  a  reference  at 
common  law. 

Even  if  the  awards  were  pronounced  at  the  right  time,  they  contained  findings  which  were 
ultra  vires.  They  ordered  expensive  and  unnecessary  accommodation  works  to  be  executed. 
They  aUo  awarded  large  damages  for  prospective  injury,  and  also  damage  done  to  tenants  who 
were  no  parties  to  the  submission,  and  who  themselves  might  claim  compensation.  Therefore 
the  awards  should  be  declared  void  either  in  whole  or  in  part — Pigott  v.  Eastern  Counties  Rail- 
way Company,'^  C.  B.  229;  Lawrence  v.  Great  Northern  Railway  Company^  16  Q.B.  643; 
Vaughan  v.  Taff  Vale  Railway  Company ,  3  H.  &  N.  743. 

Attorney  General  {BQXhtXI)^  Anderson  Q.C,  and  Sir  //.  Cairns  Q.C,  for  the  respondents. — 
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The  submission  was  regular,  and  it  was  quite  competent,  by  mutual  consent,  to  adopt  tbe 
regulations  of  the  Statute,  and  to  waive  these.  Thus  the  statutory  period  of  three  months  for 
the  making  of  the  award  was  distinctly  waived  by  consent ;  and  even  at  common  law  the  dei^ 
of  a  party  was  no  revocation — Selkirk  v.  Nasmylhy  M.  627.  The  minute  of  renewal,  if  not  a 
good  renewal,  was  equivalent  to  a  new  submission.  There  was  nothing  ultra  vires  in  any  of  tk 
findings  of  the  arbiter — Edinburgh^  Perth^  and  Dundee  Railway  Company  v.  Richards4m^  13  D. 
552  ;  Eads  v.  Williams^  4  De  G.  M.  &  G.  674. 

Cur.  adv,  vuU, 

Lord  Chancellor  Campbell. — My  Lords,  the  first  (^round  on  which  the  appellants  seek 
the  reduction  of  the  two  decrees  arbitral,  the  subject  of  this  litigation^  is,  that  the  authority  of 
the  arbiter  had  expired  before  they  were  executed. 

There  has  been  much  controversy  as  to  whether  the  submission  is  to  be  considered  to  hai^ 
been  under  the  Statute,  8  and  9  Vict.  cap.  19,  or  at  common  law,  or  partly  under  the  Statute  and 
partly  at  common  law.  The  appellants  contend,  that  whatever  view  is  taken  of  this  question  ilie 
decrees  arbitral  are  void  ;  alleging,  that  if  the  submission  was  under  the  Statute,  the  authority  of 
the  arbiter  determined  at  the  expiration  of  three  months  from  its  date ;  that  if  the  submissiDi 
was  at  common  law,  the  authority  of  the  arbiter  expired  at  the  death  of  Sir  Norman  Lockhan; 
and  that  if  the  submission  be  of  a  mixed  nature,  the  authority  of  the  arbiter  must  be  considered 
as  entirely  gone,  before  he  executed  the  final  decree  arbitral,  so  that  the  interim  decxee  arfanxal 
became  a  nullity. 

But  I  am  clearly  of  opinion,  that  whatever  view  is  taken  of  the  nature  of  the  submission,  tk 
authority  of  the  arbiter  continued  in  full  vigour  down  to  the  time  when  he  executed  the  fisai 
decree  arbiu*al.  The  35th  section  of  8  and  9  Vict.  cap.  19,  says,  "that  if,  when  the  matter  shaB 
have  been  referred  to  arbitration,  the  arbiters  or  their  umpire  shall  for  three  months  have  failed 
to  make  their  or  his  award,  the  question  of  compensation  shall  be  settled  by  the  verdict  of  a  jurj.' 
But  this  is  merely  a  power  given  for  the  advantage  of  the  parties,  enabling  either  party  to  obtaia 
a  settlement  of  the  compensation  by  a  jury  in  case  of  improper  delay  in  the  arbitration  ;  and  this 
advantage  the  parties  might  renounce.  It  could  not  possibly  have  been  the  intention  of  tk 
legislature  to  prohibit  the  parties  from  enlarging  the  time  for  making  the  award  for  a  week,  if, 
at  the  expiration  of  three  months  from  the  date  of  the  submission,  the  arbiters,  after  great  iabnff 
bestowed,  and  heavy  expense  incurred,  required  a  few  days  more  to  complete  their  inquiries  and 
perfect  their  calculation.  It  seems  to  me  absurd  to  suppose,  as  was  suggested,  that  this  cnlaige* 
ment  could  only  take  place  once  for  three  months.  Neither  that  Statute,  nor  common  lav  nor 
common  sense,  impose  such  a  limit  on  the  power.  Here,  by  the  mutual  consent  of  both  parties, 
the  time  was  enlarged  in  writing  in  a  way  familiarly  known,  according  to  Scotch  procedure ;  and 
the  enlargement  of  the  6th  and  9th  November  1S46  amounted  to  a  fresh  submission^  giving  die 
arbiter,  in  the  most  express  language,  at  his  pleasure,  power  further  to  enlarge  the  time,  bodi 
parties  binding  and  obliging  themselves  to  acquiesce  in  and  fulfil  his  award,  and  homologatiDg 
and  confirming  the  bygone  prorogations.  Accordingly,  the  appellants  continued  to  attend  tiie 
arbiter,  and  acquiesced  in  his  authority,  till  the  interim  award  was  executed. 

The  appellants  next  contend,  that  the  authority  of  the  arbiter  expired  at  the  death  of  Sir 
Norman  Lockhart.  But  although,  generally  speaking,  the  authority  of  an  arbiter  by  the  law  d 
Scotland  does  expire  on  the  death  of  either  of  the  parties,  I  am  of  opinion,  that  if  this  was  mereix 
a  conventional  or  common  law  submission,  the  intention  of  the  parties  was  to  include  in  it  tbe 
provision  of  the  Statute,  that  it  should  not  determine,  by  the  death  of  the  landowner,  who  vas 
claiming  the  value  of  his  land  taken  by  the  company,  and  compensation  for  the  damag^e  done  to 
the  rest  of  his  estate  by  the  severance,  and  the  works  which  the  company  had  constructed,  and 
were  about  to  construct,  under  the  powers  of  their  special  act.  The  arbiter  was  in  the  situation 
of  a  person  appointed  by  vendor  and  purchaser  to  fix  the  value  and  price  of  an  estate  sold.  And 
the  case  of  Lord  Selkirk  v.  Nasmith  clearly  shews,  that,  when  there  is  any  such  reference,  it  is 
by  the  law  of  Scotland  competent  to  proceed,  notwithstanding  the  death  of  one  of  the  parties. 
Therefore,  in  any  way  in  which  the  nature  of  the  submission  may  be  regarded,  there  seems  to 
me  to  be  no  doubt,  that  the  authority  which  it  originally  conferred  remained  in  the  arbiter  till  he 
had  executed  the  final  decree  arbitral. 

But  we  have  had  an  argument  to  prove,  that  both  decrees  are  void  by  reason  of  the  miscondoct 
of  the  arbiter.  The  seventh  plea  in  law,  which  would  have  admitted  this  ground  of  reductioD, 
was  abandoned  in  the  Court  below,  as  is  mentioned  in  an  interlocutor  not  appealed  against  1 
do  not  wonder  that  it  was  abandoned ;  for  there  seems  to  me  to  be  no  evidence  whatever  U) 
support  it.  What  is  now  chiefly  relied  upon  is  the  remit  to  Mr.  Newland  as  an  expert,  which  is 
said  to  be  contrary  to  the  maxim,  ^*' delegatus  non  protest  delegare.*'  In  answer  it  has  been 
shewn  to  us,  that  this  proceeding  was  according  to  the  established  practice  of  courts  of  justice  is 
Scotland  and  of  judicial  arbiters.  Indeed,  the  remit  never  was  complained  of  by  the  companVf 
nor  by  the  counsel  in  the  Court  of  Session.  An  opportunity  was  afterwards  given  of  examiniog 
Mr.  Ncwlands  as  a  witness,  when  a  great  number  of  witnesses  were  examined  on  both  sides. 
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kgain,  it  is  said  that  the  awards  are  not  binding,  because  Sir  Norman  Lockhart  is  sometimes 
esignated  in  the  pleadings  '*  heir  of  entail/*  But  there  is  nothing  to  shew,  that  he  was  not  a 
proprietor  of  his  estate  with  full  powers  to  do  all  that  he  did  in  his  dealings  with  the  company ; 
nd  there  is  no  colour  for  saying,  that  they  can  be  in  any  danger  from  any  claims  to  be  made  by 
lis  successors. 

However,  on  the  part  of  the  appellants,  the  chief  stress  was  laid  upon  the  arbiter  having 
exceeded  his  authority ;  and  the  decrees  arbitral  would  be  void,  if  he  had  therein  awarded  beyond 
lis  authority  anything  to  the  prejudice  of  the  appellants,  which  could  not  be  severed  from  what 
le  has  lawfully  awarded  within  the  scope  of  his  authority. 

The  direction  about  insurance  against  fire,  even  were  there  a  plea  to  meet  it,  could  not,  I  think, 
>e  considered  of  this  description,  for  it  may  clearly  be  severed  from  the  rest  of  the  award,  and, 
f  uUra  viresy  would  not  be  binding ;  and  the  same  may  be  said  of  the  sum  to  be  paid  for  clearing 
he  burn. 

The  chief  objection  was  made  to  the  award  of  compensation  for  damage  likely  to  be  sustained 
n  future  from  the  water  of  the  Clyde  being  penned  back  by  the  works  of  the  company,  and 
hereby  damaging  the  land  of  the  claimant.  It  was  contended,  that  such  prospective  damage 
:ould  not  properly  be  included  in  the  award ;  and  that,  if  any  such  damage  should  arise,  the 
proper  remedy  would  be  an  action  against  the  company.  But  I  am  of  opinion,  that  the  arbiter 
iras  bound  to  take  into  his  consideration  the  damage  to  the  land  of  the  claimant  likely  to  be 
produced  by  the  works  which  the  company  were  authorized  to  construct,  and  were  constructing, 
3y  virtue  of  an  act  of  parliament ;  and  that  no  future  action  could  be  brought  against  the  company 
except  for  negligence  in  the  original  construction  of  these  works,  or  in  the  manner  in  which  these 
works  were  kept  in  repair. 

To  support  this  objection  the  judgment  of  the  Court  in  the  case  of  Lawrence  v.  The  Great 
T^orikern  Railway  (i6  Q.B.  643)  was  cited.  But  when  the  judgment  of  the  Court  delivered  by 
Patteson,  J.,  is  examined,  it  will  be  found,  that  the  action  there  rested  on  negligence^  for  he  draws 
:he  distinction  between  that  case  and  Rex  v.  Pease,  (4  B.  &  Ad.  30,)  where  the  defendant  had 
lone  nothing  but  in  strict  accordance  with  the  act  of  parliament ;  and  he  concludes  thus : — 
^*  Here  the  company  might,  by  executing  their  works  with  proper  caution,  have  avoided  the 
njury  which  the  plaintiff  has  sustained.  We  think,  that  the  want  of  such  caution  is  sufficient  to 
sustain  the  action."  In  Vaughan  v.  TaffVale  Railway  Company ,  (3  H.  &  N.  743,)  in  which  an 
tction  was  held  maintainable  against  a  railway  company  for  damage  done  to  a  wood  adjoining 
:be  railway,  from  sparks  flying  from  the  engine,  negligence  was  alleged  by  the  declaration  and 
'ound  by  the  jury. 

It  would  indeed  have  been  strange,  if,  although  the  mound  which  the  appellants  were  con- 
structing across  the  valley  of  the  Clyde,  under  the  powers  of  the  act  of  parliament,  would  cer- 
:ainly  force  back  the  water  to  the  injury  of  the  claimant's  land  every  time  the  Clyde  was  in  flood, 
ind  there  was  a  moral  certainty  that  the  Clyde  would  periodically  be  in  flood,  the  damage  likely 
:o  be  done  could  not  be  calculated  and  included  in  the  compensation  once  for  all  to  be  awarded, 
md  if  the  remedy  intended  for  him  was  a  fresh  arbitration  toties  quoties  when  the  flood  came 
lown. 

Objection  was  then  made  to  compensation  being  given  for  prospective  damage  to  land  of  the 
:laimant3  injuriously  affected,  not  confining  the  claim  to  the  land  which  the  company  were 
m titled  to  purchase.  But  I  think,  that  the  right  to  compensation  extends  to  any  land  of  the 
rlairaant  injured  by  the  severance  of  that  which  is  purchased,  or  by  the  works  Which  the  company 
ire  authorized  to  construct.  And  the  test  is,  whether  the  land  which  the  claimant  retains  can  be 
iroved  to  be  injuriously  affected  by  this  severance  or  by  these  works.  The  right  to  compensation 
lepends  on  "cause  and  effect,**  not  on  " distance  or  proximity.** 

The  only  plausible  argument,  as  it  seems  to  me,  for  the  reduction  was  founded  on  the  second 
article  in  the  final  decree  arbitral — "  Secundo,  In  respect  that  the  sums  found  due  by  this  and 
ny  interim  decree  arbitral  aforesaid  include,  inter  alia,  the  sum  of  ;£4ooo  awarded  to  the  said 
deceased  Sir  Norman  Lockhart  as  compensation  for  the  damages  occasioned  to  his  property  by 
:he  operations  of  the  said  company  in  carrying  their  line  of  railway  across  the  valley  of  the  Clyde, 
[  find  that  the  said  Sir  Norman  Lockhart  and  the  succeeding  heirs  of  entail  shall  relieve  the  said 
railway  company  of  any  claims  which  his  present  tenants,  whose  farms  are  not  intersected  by 
:he  said  railway,  may  be  enabled  to  establish  against  the  said  company,  in  consequence  of  their 
said  operations,  to  the  extent  of  the  interest  accruing  on  the  said  sum  of  £^<Qco  from  and  after 
he  date  hereof,  calculated  at  the  rate  of  3^  per  cent  per  annum,  but  under  deduction  of  the  sum 
>f  £\(>  A^.  per  annum,  included  in  the  abatement  of  £\()  15J.  to  be  allowed  by  Sir  Norman 
Lockhart  to  the  tenant  of  Wester  Lampits,  in  terms  of  my  said  interim  decree  arbitral,  and  I 
iecern  accordingly.*'  This  objection  is  distinctly  made  by  a  plea  in  law;  and,  at  first,  it  seemed 
*jital  upon  the  suggestion,  that  the  arbiter  had  included  in  the  compensation  to  Sir  Norman 
Lo.khart  what  was  due  to  a  class  of  his  tenants,  who  themselves  had  claims  for  compensation 
?hich  they  might  bring  forward  against  the  company.  But,  upon  a  proper  examination  of  the 
le^rees  arbitral,  it  was  made  out  to  my  satisfaction,  that  no  sum  was  awarded  under  this  bead  to 
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which  Sir  Norman  Lockhart  was  not  himself  entitled,  and  that  the  company  cannot  be  in  &e 
slightest  degree  prejudiced  by  the  conditional  indemnity  which  is  provided.     Indeed,  there  h  ■ 
reason  to  believe,  that  this  clause  was  introduced  for  the  security  of  the  company  ac  their  o«i  ' 
request. 

It  was  suggested  at  the  bar,  on  the  part  of  the  appellants,  that  if  the  House  should  noc  gfre 
judgment  for  the  entire  reduction  of  the  decrees  arbitral,  We  should  make  a  declaration  as  to  ^ 
nullity  of  any  part  of  them  which  may  be  considered  u/^ra  vires  and  not  binding.  But  tboc 
being  nothing  in  the  decrees  arbitral  by  which  they  are  nullified,  I  am  of  opinion,  that  we  areniS  , 
bound  to  follow  the  course  proposed,  and  I  must  advise  your  Lordships  simply  to  adjudge,  thx 
the  appeal  be  dismissed  with  costs. 

Lord  Cranworth. — My  Lords,  the  point  argued  at  the  bar  on  the  2d,  3d,  and  4th  pleas "sas. 
that  the  arbiter,  when  he  made  his  decree  arbitral,  had  ceased  to  have  any  authority,  for  tbai,r 
the  submission  was  to  be  regarded  as  a  submission  under  the  statute,  all  the  authority  of  ck 
arbiter  ended  by  reason  of  the  indefinite  prorogations  made  in  this  case.     If,  on  the  other  fa»i 
it  was  not  an  arbitration  under  the  statute,  then  it  fell  by  reason  of  the  death   of   Sir  Nonnsa 
Lockhart  before  the  making  of  the  decree  arbitral.    I  think  there  is  no  weight  in  these  objectioei 
The  arbitration  was  not  strictly  an  arbitration  under  the  statute.     The  parties  agreed  to  gives 
the  decree  arbitral  certain  incidents  not  belonging  to  it  by  force  of  the  statute,  and  for  that  (i 
for  no  other  reason)  the  arbitration  was  not  merely  a  proceeding  under  the  statute.     Bez  tk 
inquiry,  as  to  whether  it  was  or  was  not  merely  statutable,  appears  to  me  an  idle  waste  of  tisc 
For  if  it  had  been  merely  a  statutable  proceeding,  I  see  no  reason  to  doubt,  that  it  would  be 
competent  to  the  parties  to  authorize  prorogation,  as  long  as  they  might  think  it  for  their  ioteresc 
to  keep  the  arbitration  on  foot,  at  least  within  reasonable  bounds.    The  provision  in  the  stans^ 
that  if  the  decree  is  not  made  within  a  specified  time  the  matter  shall  hie  settled  by  a  jury,  is  a 
stipulation  introduced  to  prevent  either  party  to  the  submission  being  prejudiced  by  unreasooabie 
delay,  and  could  not  have  been  meant  to  prevent  any  extension  of  time,  which  both  paries 
considered  desirable  for  their  common  convenience.    The  consequence  is,  that  the  prorogatke 
did  not  invalidate  the  proceeding,  treating  it  as  statutable.    On  the  other  hand,  treating  it  as  a 
arbitration  not  under  the  statute,  I  am  of  opinion,  that  it  was  not  brought  to  an  end  by  the  dea^ 
of  Sir  Norman  Lockhart.     He  was  in  substance  a  vendor,  selling  his  land  to  the  company;  bss 
obligation  was  to  part  with  his  land,  and  to  part  with  it  for  a  consideration  to  be  ascertain^  m 
a  particular  mode.   There  is  authority  for  saying,  that,  when  the  amount  of  the  consideration  be 
been  ascertained  in  the  stipulated  mode,  the  vendor's  representatives  are  bound  to  do  what  be 
would  himself  have  been  bound  to  do  if  he  had  lived.   The  present  case  cannot  be  distinguislies 
in  principle  from  that  of  Lord  Selkirk  v.  Nasmithy  M.  627.     Even  if  this  were  not  so,  stil  I 
think,  that  the  death  was  not,  in  this  case,  important.     For  the  arbitration  was  intended  by  the 
parties  to  be  conducted,  as  far  as  might  be,  under  the  sanction  of  the  statute.     And   1  see  do 
reason  why  we  may  not  hold,  that  this  statutable  incident,  giving  validity  to  the  proccedii^ 
notwithstanding  the  death  of  one  of  the  parties,  would  prevail,  even  though  the  parties  may  have 
added  other  sanctions  not  contemplated  by  the  statute.     On  these  short  grounds,  therefore,  I 
concur  with  the  Lord  Chancellor  on  this  first  point.     I  think  there  is  no  ground  for  ^acfa^ 
that  the  power  of  the  arbiter  had  expired  before  he  made  his  decree  arbitral. 

The  other  point  insisted  on  by  the  appellants  arises  on  the  sixth  plea.  They  contend  that, 
supposing  the  arbiter  had  jurisdiction  to  make  his  decrees  arbitral,  they  are  void  as  being  in  tvo 
respects  ultra  vires, — First,  because  the  arbiter  gave  decree  for  damages  entirely  prospectite 
and  contingent ;  and,  secondly,  because  he  gave  decree  in  favour  of  Sir  Norman  for  damages 
assumed  to  be  likely  to  be  incurred  by  tenants,  whose  lands  are  not  traversed  by  the  railwar, 
and  who  were  not  parties  to  the  submission.  On  the  first  point,  the  argument  of  the  appellants 
rests  on  no  foundation  whatever.  When  the  legislature  authorizes  the  working  of  a  railway,  and 
enables  the  company,  for  the  purpose  of  its  construction,  to  take  the  lands  over  which  it  passes^ 
it  expressly  binds  the  company  to  compensate  those  whose  lands  it  takes,  not  only  for  the  vabe 
of  the  land  taken,  but  for  all  incidental  damage  which  the  making  of  the  railway  may  occasion. 
When  the  amount  to  be  paid  to  a  landowner  is  left  to  b^  settled  by  an  arbitrator,  it  is  for  him  to 
say,  whether  the  probability  of  this  incidental  damage  is  so  great  as  to  enable  him  to  treat  it  as 
a  matter  practically  lessening  the  value  of  the  property  of  the  landowner  not  taken  for  the  lail- 
way.  If  he  is  satisfied  that  it  is  so,  he  is  not  only  authorized  but  bound  to  award  compensation. 
And  this  is  what  has  been  done  in  the  present  case. 

With  respect  to  the  second  ground,  the  facts  are  as  follows :  The  arbiter  awarded  compensa- 
tion to  Sir  Norman  for  contingent  damage  occasioned  to  his  property  by  the  carrying  of  tbe 
railway  across  the  valley  of  the  Clyde.  The  lands  thus  damaged  were  not  traversed  by  the 
railway,  and  were,  as  to  part  at  all  events,  in  the  occupation,  not  of  Sir  Norman  himself  bat  of 
his  tenants.  Of  the  right  of  the  arbiter  to  award  compensation  to  the  landowner  in  such  a  case 
there  cannot,  as  1  have  already  stated,  be  any  doubt ;  and  the  only  question  is,  whether  the 
decree  is  vitiated  and  made  liable  to  reduction,  because  the  arbiter  has  added,  that,  in  respect  of 
the  sum  awarded  for  damage  to  these  lands,  the  landowner  shall,  to  the  extent  of  the  interest  of 
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ne  sum  awarded,  indemnify  the  company  against  any  claim  on  them  by  the  tenants.  For  that 
»  the  true  effect  of  the  award. 

I  can  discover  nothing  in  this  direction  which  can  invalidate  the  award.  The  sum  awarded 
n  this  head  was  £^ooOy  and  we  must  assume  that  to  have  been  the  fair  compensation  for  the 
amage  occasioned  to  the  lands,  that  is,  to  the  inheritance.  No  claim  had  been  made  by  the 
snants  of  the  lands  in  question,  but  the  arbiter  thought  they  might  set  up  a  claim  at  some  future 
inne.  If  the  arbiter  was  mistaken  in  thinking,  that  such  a  claim  could  be  set  up  by  the  tenants 
f  farms  not  intersected,  then  the  direction  in  question  is  one  which  must  be  inoperative,  and 
berefore  harmless.  But  suppose,  that  any  such  claim  could  be  asserted,  I  can  see  nothing  unjust 
•r  ultra  vires  in  the  direction,  that,  to  the  extent  of  the  interest  of  the  capital  sum  awarded,  and 
rhich,  in  effect,  becomes  part  of  the  inheritance,  the  company  should  be  protected  against  the 
uture  claims  of  the  existing  tenants.  In  dealing  with  such  a  subject  as  that  of  future  probable 
lamage,  and  giving  an  immediate  sum  certain  as  the  fair  compensation  to  the  landowner  in 
:onsideration  of  his  becoming  exposed  to  evils,  which  may  be  greater,  or  may  be  less,  or  even 
nay  never  arise  at  all,  it  is  impossible  to  do  more  than  approximate  to  strict  justice ;  and  the 
:ourse  taken  here  by  the  arbiter  seems  to  me  to  be  one  which  might  be  not  unreasonable.  He, 
n  substance,  increases  the  value  of  the  inheritance  by  a  sum  of  ^4oc».  If  the  contemplated 
>robable  evils  should  turn  out  to  be  less  than  the  arbiter  contemplated,  he  will  have  given  too 
nuch.  If  greater,  he  will  have  given  too  little.  No  one  can  contend,  that,  on  such  a  ground,  the 
Lward  is  bad.  How  is  the  case  varied  by  the  circumstance,  that  the  sum  awarded  is  not  an 
lb  solute  sum  of  ;£40oo,  but  a  sum  of  £\ooo  liable  to  the  extent  of  the  interest  thereon  to 
ndemnify  the  company  against  certain  possible  claims  of  the  then  existing  tenants  of  the  lands 
n  respect  of  the  probable  damage  for  which  the  ;^4ooo  was  awarded  ?  I  see  no  reason  for 
;binking,  that  this  was  not  within  the  competency  of  the  arbiter.  The  ;^4oc»  can  only  be  with- 
irawn  from  the  bank  in  which  it  is  deposited  by  an  order  of  the  Court  of  Session ;  and  due  care 
viil,  of  course,  be  taken,  that  it  is  not  withdrawn  till  the  time  is  past,  within  which  any  claim  can 
3e  made  on  it. 

Therefore,  even  independently  of  the  view  of  this  case  taken  by  the  Lord  Chancellor,  (in 
vhich  I  entirely  concur,)  namely,  that  the  error  (if  error  it  be)  does  not  afford  ground  for  reduction, 
[  concur  in  the  conclusion,  that  the  decree  below  ought  to  be  affirmed. 

I  have  not  adverted  to  any  of  the  other  objections  insisted  on  at  the  bar,  none  of  them  in  my 
judgment  being  raised  by  the  pleadings.  But  it  is  right,  I  should  say,  that  if  they  had  been 
egitimately  before  the  House,  I  should  concur  with  the  Lord  Chancellor  in  thinking,  that 
:hey  were  unfounded. 

Lord  Wensleydale. — My  Lords,  I  also  think,  that  the  judgment  of  the  Court  of  Session 
should  be  affirmed.  During  the  course  of  the  argument  at  your  Lordships'  bar,  I  have  felt  very 
jreat  doubt,  but  that  doubt  affects  a  very  small  part  of  this  case,  and  must  give  way  to  the  opinion 
already  expressed. 

The  most  important  objections  to  the  decree  arbitral  were  these — ist.  That  the  submission  to 
arbitration  was  either  statutory  under  the  8th  Vict.  cap.  19,  or  at  common  law,  and  in  either 
supposition  the  award  was  void.  2d,  That  the  arbiter  acted  without  authority  in  employing  an 
engineer  to  survey  and  report,  and  so  delegated  a  part  of  his  judicial  duty  to  him.  3d,  That  he 
also  acted  without  authority  in  awarding  prospective  and  contingent  damages.  4th,  That,  in 
awarding  a  sum  of  money  to  Sir  Norman  R.  Lockhart  as  a  compensation  for  damages,  he 
imposed  an  obligation  on  him  to  relieve  the  railway  company  of  the  claims  of  tenants  whose 
lands  are  not  intersected  by  the  railway  \  and  that  those  claims  were  uncertain,  and  rendered  the 
sum  payable  to  Sir  Norman  uncertain. 

Several  other  objections  were  made  in  the  argument,  but  they  are  either  of  no  weight,  or,  if  of 
any,  are  not  open  upon  any  of  the  pleas  in  law.  The  most  important  of  the  objections  I  have 
mentioned  is,  in  my  mind,  the  fourth. 

The  first  objection  was  stated  in  the  form  of  a  dilemma,  that  it  was  either  a  statutory  arbitration 
or  one  at  common  law.  If  statutory,  it  was  said,  that  it  expired  at  the  end  of  three  months, 
according  to  the  thirty-fifth  section  of  the  Lands  Clauses  Consolidation  Act  of  Scotland,  1845, 
and  could  not  be  extended  beyond  that  period  by  consent ;  and  that  if  it  was  at  common  law,  it 
fell,  by  the  death  of  Sir  Norman,  before  the  final  decree  arbitral.  I  am  clearly  of  opinion,  that 
this  objection  is  unfounded.  The  thirty-fifth  section  is,  I  think,  introduced  for  the  benefit  of  both 
parties,  that  the  settlement  of  the  question  of  compensation  might  not  lie  over  indefinitely,  which 
It  would  do  if  the  parties  had  not  stipulated,  that  the  award  should  be  made  in  a  certain  time.  It 
would  have  depended  upon  the  mere  will  of  the  arbitrator  when  he  should  choose  to  make  his 
award,  and  the  power  of  appeal  to  a  jury  would  be  entirely  taken  away.  I  think,  that  the  prin- 
ciple "  quilibet  potest  renunciare  juri  pro  se  introducto  "  applies,  and  that  it  was  competent  for 
both  parties  to  agree  to  enlarge  the  time.  Further,  there  is  no  doubt,  that  they  did  so  by  the 
enlargement  to  a  day  in  blank,  (which,  in  effect,  by  the  Scotch  law,  is  for  one  year  and  a  day,) 
and  also  by  their  subsequent  conduct.  If  the  arbitration  therefore  was  statutory,  it  did  not  fail 
on  this  ground.     If  it  was  an  arbitration  at  common  law,  it  is  contended,  that  it  failed  by  the 
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death  of  one  of  the  parties,  Sir  Norman.  I  am  of  opinion  also,  that  this  objection  mast  hi 
Though  the  agreement  is  in  form  a  submission  to  arbitration,  it  is  really  in  the  nature  of  as 
agreement  tapurchase  land  from  Sir  N  orman,  and  the  right,  so  far  as  related  to  him,  to  cxtassrsn 
the  railway  upon  it.  It  is  like  a  binding  agreement  to  purchase  an  estate  at  a  price  to  be  fixes 
by  a  third  person ;  and  if  one  of  the  contracting  parties  in  such  a  case  were  to  die,  the  comx^ 
would  still  be  binding,  and  the  surviving  party  and  the  personal  representative  of  the  deceased 
would  be  compellable  to  fulfil  it. 

It  is,  therefore,  unnecessary  to  determine  whether  the  arbitration  is  statutory  or  at  con^n 
law ;  but  I  rather  think  it  is,  as  it  has  been  termed  in  the  course  of  the  argument,  **  hj'brid.'  li 
is  compounded  of  both ;  and  so  considered,  it  includes  in  it,  by  reference  to  the  statute.  lix 
statutory  provision,  that  it  shall  not  fail  by  the  death  of  one  of  the  parties.  The  first  objective, 
therefore,  cannot  avail  the  appellants. 

The  second  objection — that  the  arbiter  acted  "ulira  vires'"*  in  employing  an  expert  to  sorrer 
and  report — is  not  maintainable.  An  arbitrator  is  not  bound  to  examine  witnesses ;  and  carsx. 
by  the  law  of  England,  insist  upon  their  being  examined  on  oath,  unless  the  submission  provities 
for  it.  By  the  31st  section  of  the  above  mentioned  act  he  may,  but  is  not  bound  to  examined 
parties  and  their  witnesses  on  oath.  Nor  is  he  prevented  from  consulting  men  of  science  a 
every  department  where  it  becomes  necessary.  So  he  has  a  power  to  call  in  a  valuer  to  asss 
him,  unless  restricted  by  the  terms  of  the  submission.  This  was  decided  in  Afuierson  v.  Wailsa. 
3  CI.  &  F.  26. 

As  little  weight  is  due  to  the  third  objection,  that  the  arbiter  awarded  prospective  and  cooiiD- 
gent  damages,  which  he  ought  not  to  do.  The  answer  is,  that  he  really  has  not  done  so.  Tk 
compensation  given  is  for  the  necessary  damages  by  the  construction  of  the  railway,  and  f(s^ 
highly  probable  damages  which  would  be  occasioned  in  the  ordinary  course  of  events  by  ^ 
vicinity  of  the  river  Clyde. 

It  becomes,  therefore,  unnecessary  to  consider  what  would  be  the  effect  of  awarding  a  sumfiDr 
purely  speculative  damages,  not  reasonably  foreseen.  Generally  speaking,  railway  and  ccba 
similar  companies  acquire  parliamentary  power  to  purchase  land  and  to  construct  their  wwts, 
on  condition  of  their  paying  the  price  of  the  land  and  the  compensation  to  the  parties  wboiB^r 
sustain  damage  by  exercise  of  the  acquired  power  to  do  acts,  for  which,  if  the  authority  of  the 
legislature  had  not  been  given,  the  landowners  might  have  maintained  an  action.  That  prict 
should  be  a  full  compensation,  once  for  all,  for  the  injury  to  those  rights.  When  paid,  tlic 
company  have  obtained  a  lawful  right  to  construct  their  works ;  and  if  they  happen  to  injure  oec 
in  the  reasonable  exercise  of  these  rights  so  purchased,  they  are  irresponsible  for  such  injury. 
Those  rights  are  given  for  the  public  good ;  and  if  an  extraordinary  unforeseen  damage  occiff, 
the  suffering  party  must  bear  it,  and  is  without  remedy.  But  if  those  acquired  rights  w 
exercised  unreasonably  and  without  due  care,  those  who  have  acquired  them  are  responsible  as 
they  are  for  their  exercise  of  common  law  rights.    Sic  utere  tuo  ut  alienum  non  laedas. 

The  case  of  Lawrence  v.  Great  Northern  Railway  Co.j  (16  Q.B.  643,)  may  have  been  wdl 
decided  as  belonging  to  that  class  of  cases  in  which  the  acquired  right  has  been  negligenttr 
executed,  for  which  therefore  an  action  would  lie.  I  much  doubt  whether  the  company  would 
have  been  responsible  for  damages  occasioned  by  the  due  exercise  of  their  powers,  though  tboee 
damages  were  unforeseen  at  the  time  the  compensation  was  settled  and  paid.  In  the  case  in  tk 
Court  of  Exchequer  the  damage  done  to  a  distant  piece  of  land  was  clearly  not  within  the  tenns 
of  the  arbitration,  the  award  on  which  was  sought  to  be  impeached,  and  the  dictum  of  the  Lord 
Chief  Baron,  that  the  claimant  might  proceed  for  further  damages  under  the  68th  section  of  the 
general  Act  was  clearly  extrajudicial,  and  was  founded  upon  the  authority  of  Lawrence^ s  case. 

These  observations,  of  course,  do  not  apply  to  cases,  of  which  there  are  some,  {The  Kingy. 
Leeds  and  Selby  Railway  Co.,  3  A.  &  E.  083 ;  Lee  v.  Milnery  2  M.  &  W.  839,)  where,  by  the 
express  terms  of  the  special  acts,  compensation  for  damages  from  time  to  time  sustained  are 
payable. 

The  last  objection  is,  in  my  view  of  the  case,  the  most  serious.  It  is,  that  the  final  decree 
arbitral  is  void  in  consequence  of  the  direction  comprised  .n  it,  that  the  sum  of  ;^40ooand  inters 
is  awarded  to  Sir  Norman  as  compensation  for  the  damage  occasioned  to  his  property  by  the 
operations  of  the  company  in  carrying  the  line  of  railway  across  the  valley  of  the  Clyde,  and  ft 
proceeds  to  find,  that  Sir  Norman  and  his  heirs  of  entail  shall  relieve  the  company  of  any  claims 
which  his  present  tenants,  whose  farms  are  not  intersected  by  the  railway,  may  be  enabled  to 
establish  against  the  company  in  conseouence  of  their  operations  to  the  extent  of  the  interest 
accruing  on  the  sum  of  ;£40oo  from  the  date  thereof,  at  the  rate  of  three  and  a  half  per  cent  per 
annum,  subject  to  a  deduction.  It  is  said  for  the  appellant,  that  it  is  immaterial  whether  those 
tenants  had  really  any  claim  against  the  company  or  not,  for  that  it  must  be  inferred,  that  t^cy 
were  to  pay  more  than  for  the  actual  da-nage  done  to  Sir  Norman  as  the  price  of  his  indemnity 
against  those  claims,  and  that  it  was  impossible  to  say  how  much  more ;  and  that,  therefore,  ^e 
award  in  this  respect  was  uncertain  and  void. 

It  is,  however,  in  my  mind,  very  questionable  whether  those  supposed  claims  of  tenants 
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are  more  than  imaginary,  and  whether  this  clause  has  not  been  introduced  into  the  decree,  not 
because  there  was  any  real  danger  of  valid  complaints  by  such  tenants,  but  to  satisfy  impor- 
tunity of  the  appellants*  solicitors,  made  before  the  arbitration  was  concluded,  that  the  appellants 
should  know  in  what  way  the  arbiter  proposed  to  secure  the  company  against  the  tenants'  claims, 
if  the  money  was  paid  to  Sir  Norman.  At  all  events,  however,  it  is  to  be  observed,  that  this 
provision  does  not  affect  the  principal  sum  of  £^ooo  that  is  certainly  due.  It  is  the  interest  only 
which  is  affected,  in  case  any  of  the  tenants'  claims  should  be  made  good.     This  is  not,  properly 

'    speaking,  an  award  in  which  every  matter  in  dispute  is  to  be  finally  disposed  of,  but  a  valuation. 

'-  And  the  only  effect  of  the  objection  ought  to  be  that  the  valuation  should  be  reduced  pro  tanto^ 
if  the  respondent  should  so  consent  to  it.    But  having  heard  the  opinion  already  given  by  my  noble 

:  and  learned  friends,  I  agree  with  them  in  thinking  that  a  sufficient  case  is  not  made  out  to  reverse 
the  judgment  of  the  Court  of  Session,  either  in  the  whole  or  in  the  part. 

:  ^  -/  Lord  Kingsdown. — My  Lords,  I  entirely  concur  in  the  judgment  which  it  is  proposed  to 
your  Lordships  to  pronounce,  and  I  think  it  would  be  only  a  waste  of  time,  if  I  were  to  go 
through  the  reasons  which  have  been  already,  to  my  mind,  satisfactorily  given. 

Interlocutor  affirmed^  and  appeal  dismissed  with  costs, 
.         For  Appellants^  Grahame,  Weems,  and  Graname,  Solicitors,  London;  Hope  and  Mackay, 
\    W.S.,  Edmburgh.  —  For  Respondents^  Robertson  and  Simson,  Solicitors,  London;  Bell  and 
M'Lean,  W.S.,  Edinburgh. 
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Percy  Arthur  Cunningham,  Appellant,  v.  Sir  Thomas  Cunningham 

Fairlie,  Respondent. 

Entail — Fetters — Alienating — Disponing — Reduction — The  prohibitory  clause  of  a  tailzie  de^ 
dared,  "  that  it  shall  not  be  lawful  to  the  heir  male  of  my  body,  nor  to  any  other  of  the  heirs 
or  members  of  entail,  to  sell,  dispone,  wadsett,  or  impignorate  the  lands,  nor  to  contract  debts 
thereupon.^  The  irritant  and  resolutive  clause  provided,  "  that  if  the  heirs  or  members  of 
entail,  shall  act  and  do  in  the  contrary  of  any  of  the  particulars  above  specified,  with  respect 
to  altering  tfte  order  of  succession,  sellings  or  contracting  debt,  then  all  and  every  one  of  such 
debts,  acts,  caul  deeds,  shall  be  ipso  facto  void  and  null. ^ 

Held  (affirming  judgment),  That  the  tailzie  was  invalid^  in  respect  that  ^^ disponing'^  was  not 
struck  at  try  the  irritant  clause?- 

The  defender  having  appealed,  maintained  in  his  printed  ccLse  that  the  judgment  of  the  Court 
of  Session  should  be  reversed  because — i.  The  deed  of  entail  was  effectual  in  terms  of  the  Statute; 
1685.  Russell  y.  Russell,  15  D.  192.  2.  Because  the  Statute  iith  and  12th  Vict.  c.  36,  §  43, 
upon  which  the  respondent  founded  as  shewing  the  invalidity  of  the  entail,  referred  solely  to 
defects  in  the  prohibitory  clauses  of  deeds  of  entail,  and  not  to  any  alleged  defect  in  the  irritant 
or  resolutive  clauses.     Bogle  v.  Cochrane,  7  Bell's  Ap.  75. 

The  respondent  in  h\%  printed  case  supported  the  judgment  on  the  following  grounds — i.  The 
prohibitions  in  the  deed  of  entail  against  alienating  were  not  duly  fenced  by  a  valid  or  sufficient 
irritant  or  resolutive  clause.  And  2.  An  entail,  defective  like  the  present,  in  regard  to  any  one 
of  the  statutory  provisions,  was,  by  the  Entail  Amendment  Act,  11  and  12  Victoria,  cap.  36, 
§  43,  declared  to  be  invalid  and  ineffectual  as  regards  all  the  prohibitions,  and  the  estate  declared 
subject  to  the  debts  and  deeds  of  the  heir  in  possession.  Boswell  v.  Boswell,  14  D.  378 ; 
Sandford  on  Entails,  pp.  298,  299;  Bell's  Principles,  §  92 ;  i  Stair,  14,  i;  i  Bankton,  19, 
3  ;  3  Erskine,  3,  4;  i  Bell's  Commentaries,  (6th  edition,)  p.  87  ;  Ogilvie  v,  Ihe  Earl  of  Air  lie, 
3  Macq.  263;  ante,  p.  470;  Bell's  Principles,  (4th  edition,)  p.  625;  3  Ersk.  8,  29;  Duff,  Feudal 
Conveyancing,  pp.  358,  359 ;  Menzies'  Lectures,  p.  697 ;  Sinclair  v.  Sinclair,  i  Paton,  Ap.  459 ; 
Nisbet  V.  Young,  2  Paton,  98;  Little  Cilmour  v.  Caddell,  16  S.  1261 ;  Lang  v.  Lang,  M*L.  & 
Rob.  871 ;  II  and  12  Vict.  cap.  36. 

The  Attorney  General  (Bethell),  and  Kerr,  for  the  appellant. — The  rule  established  with  regard 
to  the  constru:tion  of  deeds  of  entail  is,  that  they  are  to  be  treated  as  strictissimi Juris,  It  is, 
however,  a  mistake  to  suppose,  that  the  Courts  are  to  be  ingenious  in  devising  constructions 
which  are  favourable  to  freedom;  on  the  contrary,  the  plain  meaning  of  the  language  used  must 

*  See  previous  reports  19  D.  597 ;  29  Sc.  Jur.  276.        S.  C.  32  Sc.  Jur.  473. 
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always  be  given  effect  to,  whatever  be  the  consequence,  and  however  strict  the  provisiocis  of  the  j 
deed  may  be  supposed  to  be — Per  L.  Campbell,  Zi/mj^/w  v.  Lumsden,  2  Bell's  Ap.  104 ;  Ansirmtio' 
V.  AnstrutheKy  2  Bell's  Ap.  249.  Here  the  general  irritant  clause  happens  to  omit  one  of  the  thii^ 
included  in  the  prohibitory  clause,  but  it  is  not  to  be  inferred  that  the  irritant  clause  was  mc  I 
intended  to  be  as  wide  as  the  prohibitory.  On  the  contrary,  it  was  intended  to  be  equally  compre-  ' 
hensive,  for  it  begins  with  general  words,  and  the  mere  fact  of  some  only  of  the  particulars  beaf 
mentioned  afterwards  ought  not  to  be  taken  to  import,  that  the  general  words  also  used  aire  to  be 
restricted  to  such  particulars.  The  rule  by  which,  when  general  words  are  used,  and  parcicida? 
are  then  added  which  might  properly  be  mcluded  in  those  general  words,  the  particulars  are  held 
to  govern  and  restrict  the  general  words,  has  been  carried  to  an  extent  inconsistent  nvith  commia 
sense.  Here  the  general  words  in  the  irritant  clause  ought  to  be  given  effect  to,  and  the  particolan 
following  may  be  disregarded.  But  even  if  the  particulars  are  only  to  be  regarded,  the  von^ 
"altering  the  order  of  succession'*  are  sufficient  to  include  every  "disponing**  of  the  lands. 
Even  though  the  irritant  clause  is  defective  as  not  striking  against  the  disponing  of  the  escate, 
the  entail  is  not  bad  in  ioto  under  the  Rutherfurd  Act,  1 1  and  12  Vict.  cap.  36,  §  42,  which  apftlies 
only  to  deeds  which  are  defective  in  the  prohibitions.  Here  the  prohibitions  are  all  right,  and 
it  is  only  the  irritant  clauses  which  are  defective,  if  any.  The  interlocutor  of  the  Court  bebv 
ought  therefore  to  be  reversed. 

Rolty  Q'C,  and  Anderson^  Q.C.,  for  the  respondent,  were  not  called  upon. 

Lord  Cranworth. — My  Lords,  I  think  that,  as  a  general  rule,  it  is  not  desirable  to  stop  the 
argument  without  hearing  what  is  to  be  said  in  favour  of  the  decree  which  is  objected  to;  bat 
there  really  are  some  cases  so  clear,  that  after  hearing  the  counsel  for  the  appellant  your  Lordships 
would  feel  it  a  waste  of  time  to  let  the  argument  proceed  fuither;  and  I  must  confess  that  this 
appears  to  me,  and  1  believe  to  all  of  your  Lordships,  to  be  one  of  those  cases. 

Two  questions  have  bean  raised  —  one  as  to  the  construction  of  the  deed  of  entail,  the 
other  as  to  the  construction  of  the  act  of  parliament.  With  respect  to  the  construction  of  the 
deed,  that  again  is  divided  into  two  heads — Firsts  It  is  said,  (I  alter  the  order  in  which  thee 
'(questions  were  raised,)  that  everything  which  is  prohibited  is  substantially  irritated,  because  the 
irritant  clause  here  extends  to  "altering  the  order  of  succession,  selling  or  contracting  debt,'afid 
it  is  said,  that  that  embraces  everything  which  is  prohibited,  for  altering  the  order  of  succesatm 
extends,  in  truth,  to  every  alienation  or  disposition,  whether  by  sale  or  otherwise.  Now,  that 
certainly  is  not  the  case,  at  least  it  is  not  the  light  in  which  the  legislature  has  viewed  such  a  thing, 
and  1  think  very  properly  viewed  it ;  because,  suppose  there  be  in  the  deed  of  entail  an  order  d 
succession  according  to  which  that  property  is  to  go  first  to  A  and  the  heirs  male  of  his  bodj, 
afterwards  to  B  and  the  heirs  male  of  his  body,  and  then  to  C  and  the  heirs  male  of  his  body; 
and  suppose  the  tenant  in  tail  in  possession  should  take  upon  himself  to  say  that  C  and  the  hein 
male  of  his  body  shall  precede  B  and  the  heirs  male  of  his  body,  that  would  be  altering  the  oiticr 
of  succession.  That  is  the  thing  against  which  that  branch  of  the  Statute  and  that  part  of  the 
clauses  of  prohibition  in  deeds  of  this  sort  is  always  directed,  and  that  is  clearly  treated  in  the 
act  as  distinct  from  the  other  prohibitions. 

Then  it  is  said,  that  if  that  argument  is  unavailing,  still,  in  truth,  everything  that  is  prohibited 
is  here  in  terms  irritated ;  for  this  reason,  because  the,  irritant  clause  is  in  these  wwds— 
That  if  any  of  the  heirs  male  shall  "  act  or  do  in  the  contrary  of  any  of  the  particulars  above 
specified,  with  respect  to  altering  the  order  of  succession,  selling  or  contracting  debt,"  and  so  00. 
It  is  said,  that  these  latter  words,  '*  with  respect  to  altering  the  order  of  succession,  selling  or 
contracting  debt,'*  are  not  to  be  taken  as  qualifying  what  \tt;nt  before,  but  as  being  an  enumer- 
ation of  certain  instances,  as  it  were,  of  that  which  is  prohibited  in  general.  My  answer  to  that 
is,  that  1  do  not  know  how  language  could  be  framed  to  make  more  clear  the  intention  of  the 
framer  of  this  deed  to  Qualify  the  jrritant  clause  and  to  restrict  it  to  these  particular  acts.  At 
the  time  when  this  deea  was  framed,  the  principle  of  Lord  Rutherfurd' s  Act  certainly  did  not 
apply.  It  was  not  introduced  for  a  century  afterwards,  and  I  suppose  the  framers  of  this  deed 
did  intend,  that  there  should  be  a  power  of  disponing  this  property,  not  by  sale,  and  not  by 
altering  the  order  of  succession,  and  not  by  contracting  debt.  1  want  to  know  how  they  coaki 
have  framed  and  expressed  that  intention  more  clearly  than  these  words  have  expressed  it  ? 

With  respect  to  'all  prohibitions  that  relate  to  altering  the  order  of  succcession,  selling,  or 
contracting  debt,  it  is  provided,  that  the  thing  prohibited  shall  be  irritated.  But  when  there 
is  a  prohibition  in  respect  to  which  the  irritancy  is  not  applied,  really  it  seems  to  me  that  there 
is  no  reasoning  necessary  upon  the  subject.  It  is  expressly  in  terms  excluded  from  the  irritant 
clause.  Then,  that  being  so,  the  only  other  question  is  upon  the  construction  of  the  late  act, 
called  Lord  Rutherfurd' s  Act.  The  language  of  that  act  is,  that  where  any  tailzie  shall  not  be 
valid  and  effectual  in  terms  of  the  Statute  passed  in  1685,  in  regard  to  the  prohibitions  against 
alienation  and  contraction  of  debt,  and  alteration  of  the  order  of  succession,  it  shall  be  invalid 
as  regards  any  one  of  such  prohibitions,  and  shall  be  invalid  as  to  all.  The  argument  of  the 
appellant  is,  that  all  that  is  there  referred  to  is  the  prohibitory  clause,  and  it  is  said,  that  the 
prohibitory  clause  is  not  invalid.     Of  course  the  prohibitory  clause  by  itself  is  not  inv^alid;  but 
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if  the  prohibition  is  invalid  upon  the  whole  face  of  the  deed,  as  to  any  of  the  particulars, 
it  is  invalid  as  to  all.     Now  here  it  is  invalid,  because  the  pr  hibition  is  not  struck  at  by  the 
irritant  clause — ^not  that  there  is  anything  in  the  prohibitory  clause  itself  which  makes  it  invalid  ;^ 
but  it  is  invalid,  because  that  which  is  necessary  to  give  validity  to  the  prohibition  in  the 
subsequent  part  of  the  deed  is  wanting. 

The  very  few  observations  which  I  have  thought  it  necessary  to  make  upon  the  subject  are 
probably  so  many  too  many,  because  one  here  may  run  and  read.  It  is  perfectly  obvious  that 
here  is  a  deed  of  entail  in  which  there  is  wanting  an  irritant  clause  upon  one  of  the  particulars 
prohibited,  and  Lord  Rutherfurd's  Act  says,  that  in  such  a  case  the  deed  shall  be  void  altogether. 
I  have  preferred  to  go  thus  far  into  the  case  rather  than  to  rely  upon  the  numerous  previous 
decisions  upon  this  subject,  because  I  am  glad  to  be  able  to  say,  that  if  these  decisions  had  not 
taken  place,  and  we  had  now  to  decide  (what  we  have  not  now  to  do)  this  question  for  the  first 
time,  I  think  we  ought  to  have  decided  it  exactly  in  the  same  manner.  It  would,  in  truth,  be 
sufficient  upon  this  part  of  the  case  to  say,  that  it  is  res  judicata  in  at  least  half  a  dozen  instances 
since  the  Act  passed.  I  therefore  move  your  Lordships,  that  this  decree  of  the  Court  of  Session 
be  affirmed,  and  this  appeal  be  dismissed  with  costs. 

Lord  Wensleydale. — I  am  of  the  same  opinion.  I  think  it  is  a  point  perfectly  clear  in  this 
case,  that  the  prohibitory  clause  goes  farther  than  the  irritant  clause.  The  prohibitory  clause  is 
a  prohibition  against  disponing  in  any  way;  the  irritant  clause  clearly  applies  only  to  one  mode 
of  disposition,  that  of  selling.  Therefore,  as  there  may  be  many  other  modes  of  disposition  short 
of  altering  the  course  of  inheritance,  it  is  clear,  that  the  irritant  clause  is  defective.  Therefore  I 
concur  entirely  in  the  motion  of  my  noble  and  learned  friend,  that  the  judgment  of  the  Court 
below  be  affirmed. 

Lord  Chelmsford. — I  agree  in  every  respect  in  the  opinion  of  my  noble  and  learned  friends. 

Lord  Kingsdown.— I  also  entirely  agree. 

Interlocutors  affirmedy  and  appeal  dismissed  with  costs. 
For  Appellant^  Hooke,  Street,  and  Gutteres,  Solicitors,  London ;  John  A.  Campbell,  C.S., 
Edinburgh. — For  Respondent^  Robertson  and  Simson,  Solicitors,  Westminster;   Dundas  and 
Wilson,  C.S.,  Edinburgh. 


APRIL  20,  i860. 


Peter  Drew  and  Matthew  Dick,  Appellants,  v.  National  Exchange  Co., 

Respondents. 

Appeal  to  the  House  of   Lords — Company — Descriptive  Name — Comf)ctency — Process. 
Held,  That  an  appeal  to  the  House  of  Lords  was  incompetent^in  respect  the  judgments  submitted 

to  review  were  interlocutory  and  unanimous ^  and  leave  to  appeal  had  not  been  obtained  from 

the  Court  of  Session, 
Interlocutors  as  to  the  title  to  sucy  as  to  the  form  of  issues,  and  as  to  havers,  and  production  of 

documents,  are  all  interlocutory  matters^ 
^  company  by  its  descriptive  name  may  sue  and  be  sued  in  Scotland,  it  being  a  persona  standi. 

The  defenders  now  appealed,  maintaining  in  their  case  that— i.  The  pursuers  had  no  title  to 
insist.  2.  The  Court  of  Session  ought  to  have  granted  one  or  other  of  the  appellants'  motions — 
either,^rj/,  to  ordain  the  company  to  produce  the  detailed  balance  sheets  and  relative  state- 
ments of  the  affairs  of  the  company  for  the  years  1846  and  1847  ;  or,  secondly,  to  grant  warrant 
of  imprisonment,  otherwise  called  second  diligence,  against  James  Gourlay,  one  of  the  respond- 
ents, for  not  producing,  when  examined  as  a  haver  for  the  appellants,  the  detailed  balance  sheets 
and  relative  statements  of  the  company's  affairs  for  the  years  1846  and  1847,  which  were  traced 
into  his  possession,  and  have  been  fraudulently  concealed  or  destroyed  by  him;  or,  thirdly^  to 
absolve,  de piano,  the  appellants  from  the  action.  3.  The  issues  setded  by  the  Court  were  not 
the  correct  issues  for  the  trial  of  the  cause.  4.  The  interlocutor  of  19th  March  1858,  which 
approved  of  the  auditor's  report,  and  decerned  for  a  certain  amount  of  expenses,  was  ultra  vires 
or  the  Court  below,  in  respect  that,  at  the  time  when  said  interlocutors  were  pronounced,  the 
whole  cause  was  taken  away  from  the  Court  of  Session  by  appeal,  and  was  then  depending  in 
this  House. 


^  See  previous  reports  20  D.  837:  30  Sc.  Jur.  272,  484.         S.  C.  32  Sc.  Jur.  482. 
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The  respondents  maintained  that — i.  It  was  not  competent  to  bring  such  judgments  under  tk 
review  of  this  House  in  the  present  shape,  and  more  especially  was  it  incompetent  to  do  so  altsr 
so  long  an  interval  had  elapsed  since  they  were  pronounced,  and  in  the  present  state  of  tk 
record.  2.  The  preliminary  defence  proposed  by  the  appellants  had  no  sound  foundarioa,  nd 
the  respondents  had  a  sufficient  title  to  insist  in  the  action.  3.  The  interlocutor  by  which  tfe 
issues  were  adjusted  and  settled  was  one  against  which  no  appeal  was  competent.  4.  Thejis^ 
ment  of  the  Court  upon  the  issues  was  well  founded,  in  respect,  that  the  counter  issues  proposei 
by  the  appellants  embraced  matters  not  within  their  record,  or  under  the  judgment  of  the  Camt 
of  Session  and  of  your  Lordships*  House,  as  the  issuable  matter  which  they  were  entitled  w 
submit  to  a  jury.  5.  The  judgments  for  recovery  of  balance'sheets  were  interlocutory  and  uBasi- 
mous  judgments  of  the  Court  of  Session,  and  therefore,  under  the  act  regulating  appeals  froe 
that  Court,  could  not  be  appealed  from  without  leave  of  the  Court.  6.  The  judgments  vexe  it 
themselves  well  founded,  in  respect,  that,  in  the  particular  circumstances,  and  at  the  particnhr 
stage  of  the  cause,  the  appellants  were  not  entitled  to  have  the  orders  which  they  asked  for 
pronounced  by  the  Court.  7.  The  judgment  dismissing  the  action  was  an  interlocutory  and 
unanimous  judgment  of  the  Court,  to  appeal  from  which  no  leave  had  been  asked  or  obtained. 
8.  The  judgment  was  well  founded,  in  respect  that  the  failure  on  the  part  of  the  respondents  id 
produce  the  documents  called  for  afforded  no  sound  reason  for  the  dismissal  of  the  action. 

The  Attorney  (7/«^r<i/(Bethell),  and  R.  Palmer  Q.C.,  for  the  appellants,  argued  the  casecsa 
the  merits,  which  afterwards  became  immaterial. 

Rolt  Q.C.,  and  Anderson  Q.C.,  for  the  respondents. — ^This  appeal  is  not  competent,  i.  The 
judgments,,  first,  second,  and  third,  related  entirely  to  the  prelimmary  defences.  These  vereaat 
appealable  by  6  Geo.  iv.  cap.  120,  §  5,  inasmuch  as  the  action  was  not  dismissed,  and  no  ksft 
to  appeal  was  given.  Moreover,  the  subsequent  interlocutors  were  not  appealable  ;  so  the  pre- 
ceding interlocutors  cannot  now  be  brought  up.  2.  The  judgment  settling  the  issue  vas  iMt 
appealable,  there  being  no  difference  of  opinion  or  leave  given.  So  as  to  the  interlocutors  as  m 
the  production  of  documents,  these  being  all  interlocutory  matters — 48  Geo.  ill.  cap.  151,  §  13; 
Scots  Mines  Co.  v.  Leadhills  Mining  Co.  ante,  p.  852;  3  Macq.  Ap.  743:  31  Sc.  Jur.  567. 
3.  The  ninth  interlocutor  appealed  against  could  not  be  made  the  subject  of  appeal,  being  oce 
merely  upon  costs — dyne's  Trustees  v.  Dunnet,  M'L.  &  Rob.  28.  The  Court  below  had  fiiD 
authority  to  make  that  interlocutor,  for  an  order  of  the  House  on  the  petition  of  appieal  had  net 
then  been  served  on  the  respondents,  and  the  power  of  the  Court  below  was  not  taken  away  mitil 
service.  The  petition  to  the  Appeal  Committee,  and  what  took  place,  did  not  stop  the  respond- 
ents, from  insisting  in  their  objection  to  the  competency.  The  House  remitted  to  the  Appai 
Committee  to  report  whether  tne  appeal  ought  to  be  received,  and  the  House  afterwards  cadcrtd 
the  objection  to  competency  to  be  argued  with  the  merits.  But  the  objection  to  the  competency 
was  reserved. 

T\\t  Attorney  General  xcpWtdi. — It  is  competent  to  appeal  interlocutors  settling  issues — Per 
Lord  Cran worth  in  Melrose  v.  Nastie,  ante,  p*  3^5  ;  i  Macq.  Ap.  698:  25  Sc.  Jur.  319  ;  yaknstsM 
V.  Johnston,  ante,  p.  895  ;  3  Macq.  Ap.  619  :  31  Sc.  Jar.  764.  The  proceedings  before  the  Appeal 
Committee  excluded  the  respondent  from  now  setting  up  the  objection,  that  the  appeal  was 
incompetent.  ^ 

Lord  Cranworth. — My  Lords,  this  case  has  been  now  for  four  days  under  the  consideratioB 
of  your  Lordships,  and  it  appears  expedient  to  those  of  your  Lordships  who  have  taken  part  a 
the  discussion,  seeing  that  they  entertain  no  doubt  upon  the  result,  to  dispose  of  the  question  at 
once,  instead  of  keeping  the  parties  longer  in  suspense.  This  is  one  of  those  unfortunate  cases 
which,  if  determined  one  way,  would  put  an  end  to  further  discussion,  and  in  which  (as  happens 
in  most  of  those  cases)  it  is  extremely  difficult,  indeed  I  might  almost  say  impossible,  to  discover 
beforehand,  whether  the  preliminary  matter  is  or  is  not  so  bound  up  with  the  general  merits  of 
the  case,  that  it  would  be  more  convenient  to  take  it  separately,  or  to  mix  the  two  together.  In 
point  of  fact,  in  this  case  the  whole  has  been  mixed  up  together,  and  the  question,  therefore^ 
now  comes  to  be  decided  not  only  upon  the  preliminary  point,  but  upon  the  general  merits  of  the 
case. 

I  My  Lords,  in  one  sense,  from  the  result  at  which  your  Lordships  have  arrived,  that  is  an  ok 
fortunate  state  of  things,  because,  as  1  believe  from  communication  with  those  of  your  Lordsb^ 
who  have  heard  the  discussion,  we  are  all  of  opinion,  that  the  preliminary  objection  is  fatal,  and 
that,  therefore,  might  have  stopped  all  further  discussion. 

The  ground  upon  which  I  have  come,  and  I  believe  the  rest  of  your  Lordships  have  come,  to 
this  conclusion  is  this,  that  these  appeals  are  all  upon  interlocutory  matters,  and  not  upon  the  final 
disposal  of  the  case,  and  that  they  were  presented  without  leave  of  the  Court,  and  without  any 
difl^rence  of  opinion  among  the  Judges.  I  lay  aside  for  a  moment  the  appeal  against  the  ninth 
interlocutor,  which  appeal  I  may  dispose  of  at  once  by  saying,  that  it  is  an  appeal  upon  a  subject 
on  which  your  Lordships  do  not  allow  appeals  to  this  House,  namely,  an  appeal  merely  upon 
costs,  I  may  almost  call  it  a  caricature  of  an  appeal,  for  it  is  an  appeal  upon  the  ground  that 
>£io  7J.  5^.  was  too  large  a  sum  to  be  allowed  for  expenses,  and  that  the  Court  was  not  compe- 
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tent  to  make  the  order.  There  is  not  the  least  foundation  for  that  objection,  because,  in  truth, 
they  had  perfect  authority  to  make  that  order,  the  record  was  perfectly  in  the  control  of  the 
Court  below  until  a  sufficient  petition  of  appeal  had  been  received  by  this  House,  and  until  the 
parties  had  been  ordered  to  answer,  and  until  that  order  had  been  served  ;  but  at  the  time  this 
order  was  pronounced,  the  petition  of  appeal  had  not  even  been  received  by  this  House,  and 
of  course,  the  further  proceedings  had  not  taken  place.  The  Court  below  had,  therefore,  perfect 
jurisdiction  to  make  such  an  order ;  they  have  made  it,  and  it  is  not  a  proper  subject  of  appeal. 

Now,  with  regard  to  the  other  interlocutors,  they  may  be  divided  into  three  heads,  ist,  the 
interlocutor  relating  to  the  title  to  sue  ;  2dly,  the  interlocutor  relating  to  the  form  of  the  issues ; 
and  3dly,  the  interlocutors  relating  to  the  havers  and  to  the  production  of  the  documents.  They 
are  all  interlocutory  matters. 

That  the  title  to  sue  was  an  interlocutory  matter  there  can  be  no  doubt,  because  it  did  not 
dispose  finally  of  the  question ;  indeed,  at  one  time,  I  entertained  a  doubt  whether  it  was  a  subject 
that  could  be  made  the  subject  matter  of  an  appeal  at  all,  being  a  mere  formal  objection,  of  the 
nature  of  an  objection  to  a  misnomer.  However,  that  does  not  appear  to  be  so.  At  all  events, 
like  any  other  interlocutory  judgment,  it  might  be  brought  under  review  by  this  House  with  the 
general  merits  of  the  case. 

Now,  this  objection  is  regulated  by  the  13th  section  of  one  of  the  earlier  Statutes  of  Scotch 
Judicature,  the  48th  of  George  ill.  cap.  151,  which  declares — *'That  hereafter  no  appeals  to  this 
House  shall  be  allowed  from  interlocutory  judgments,  but  such  appeals  shall  be  allowed  only  from 
judgments  or  decrees  on  the  whole  merits  of  the  case,  except  with  the  leave  of  the  Division  of 
the  Judges  pronouncing  such  interlocutory  judgments,  or  except  in  cases  where  there  is  a  differ- 
ence of  opinion  among  the  Judges  of  the  said  Division ;  nor  shall  any  appeal  to  this  House  be 
allowed  from  interlocutors  or  decrees  of  the  Lords  Ordinary,  except  after  they  have  gone  to  the 
Inner  House,  provided  that,  when  a  judgment  or  decree  is  appealed  from,  it  shall  be  competent 
to  either  party  to  appeal  to  the  House  of  Lords  from  all  or  any  of  the  interlocutors  that  may  have 
been  pronounced  in  the  cause,  so  that  the  whole,  as  far  as  it  is  necessary,  may  be  brought  under 
the  review  of  the  House  of  Lords." 

Now  that  is  an  enactment  quite  clear  in  its  meaning.  Whether  or  not  it  is  the  wisest  enact- 
ment that  could  be  made,  is  not  a  matter  on  which  your  Lordships  in  your  judicial  capacity  have 
to  speculate.  But  upon  the  whole  probably  it  is.  It  was  pointed  out  very  forcibly  by  the 
Attorney  General,  that  the  refusal  of  the  right  of  appeal  in  some  interlocutory  proceedings,  for 
instance  in  settling  the  form  of  issues,  may  lead  to  very  unnecessary  and  ruinous  and  discredit- 
able expense.  It  may  do  so,  but  the  remedy  which  the  legislature  has  provided  for  such  a  case 
is  this,  that  if  the  Judges  differ  in  opinion  as  to  the  form  of  the  issues,  or  as  to  any  other  inter- 
locutory matter,  or  if,  upon  being  applied  to,  they  give  leave  to  appeal,  (as  in  a  reasonable  case 
it  may  be  supposed  that  they  would,)  in  such  cases  an  appeal  against  an  interlocutory  proceeding 
may  be  had  to  your  Lordships'  House.  It  may  be  that  sometimes,  even  where  there  has  been 
no  difference  of  opinion  in  the  Court  below,  it  would  have  been  convenient,  that  leave  to  appeal 
should  have  been  given  where  it  has  been  refused.  That  may  possibly  happen,  but,  as  in  all  other 
human  questions,  you  have  to  strike  the  balance  of  convenience  and  inconvenience,  and  the  con- 
venience that  results  from  stopping  interminable  appeals  against  interlocutory  proceedings  has 
been  thought  by  the  legislature  to  outweigh  the  possible  inconvenience  of  an  occasional  defect  or 
delay  of  justice  by  shutting  out  appeals  against  interlocutory  proceedings  in  common  cases. 
^Whether,  however,  that  enactment  be  right  or  wrong,  it  seems  perfectly  clear  that  these  proceed- 
ings are  all  interlocutory.  That,  I  think,  admits  of  no  doubt.  With  regard  to  the  first  class  of 
interlocutors  I  l^ve  already  stated  my  opinion. 

With  regard  to  the  interlocutors  settling  the  form  of  the  issues,  that  is  obviously  interlocutory, 
because  it  is  only  something  which  is  done,  as  is  said  in  courts  of  common  law,  in  ordinem  ;  it  is 
something  which  is  to  be  done  in  order  to  get  at  the  real  merits  of  the  case. 

It  was  very  ingeniously  argued  to-day  by  the  Attorney  General,  that  the  proceedings  against 
the  havers  were  not  interlocutory,  but  Rnal  proceedings  ;  because  he  said,  that  the  proceedings 
against  the  havers  were  in  substitution  for  the  old  cumbrous  proceedings,  before  the  year  1695,  of 
an  action  of  exhibition  against  the  persons  in  whose  hands  documents  important  for  any  case 
were  lodged.  In  that  case,  up  to  that  time,  the  course  of  proceedings,  if  you  wanted  to  get  a 
docu  nent  that  was  in  the  hands  of  third  persons,  was  this : — You  must  institute  a  sort  of  collat- 
eral suit,  not  a  supplemental  suit,  but  collateral,  for  the  purpose  of  getting  at  the  documents ; 
and,  no  doubt,  whatever  the  Court  decided  in  such  a  case,  as  to  the  production  or  non-production 
of  the  documents,  was  a  final  decision  in  the  case.  Whether  that  proceeding  is  abolished  I  do 
not  know ;  but  if  it  is  not  abolished,  and  if  such  a  proceeding  is  ever  instituted,  no  doubt  where 
the  Court  decide,  that  the  haver  is  or  is  not  to  produce  documents,  if  that  is  wrongly  decided, 
such  a  decision,  I  presume,  may  be  brought  up  as  a  final  decision  to  your  Lordships*  House. 
But  this  peculiar  form  of  proceeding,  for  this  purpose  by  a  separate  suit,  was  considered  so 
unreasonably  cumbrous,  that  the  legislature  interfered,  and,  I  think,  with  the  concurrence  of  the 
Courts,  made  an  alteration  in  the  course  of  proceedings,  so  that  that  which  has  hitherto  been  a 
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substantive  suit  should  henceforth  be  a  proceeding  of  an  interlocutory  nature  in  the  cause,  k 
which  the  documents  are  wanted.     Of  course,  when  that  alteration  was  made,  all  the  orders  as  to 
the  production  or  non-production  of  documents  became  necessarily  incidental  and  merely  ii^eT- 
locutory  proceedings.    That  being  so,  it  is  perfectly  clear,  that  these  are  interlocutory  proceed- 
ings, against  which  appeals  have  been  received  by  your  Lordships'  House,  and  for  vhic^ 
appeals  there  was  neither  the  foundation  of  a  difference  of  opinion  among  the  Judges  in  the 
Court  below,  nor  was  leave  given  by  the  Judges  to  appeal.     Therefore,  if  the  matter  is  untoacbed 
by  anything  that  your  Lordships  have  done,  there  is  no  doubt  that  these  appeals  are  incompetesL 
But  then  it  was  contended,  that,  although  that  might  have  been  the  case  if  nothing  bad  beea 
done,  your  Lordships  have  done  something  in  this  case  by  which  you  have  concluded  yourselres, 
and  have  determined,  that  these  are  competent  appeals.     Now  that  matter  required  a  little  in- 
vestigation, but,  on  looking  at  what  took  place,  I  am  clearly  of  opinion,  that  your  Lordships  have 
done  nothing  of  the  sort.     Three  petitions  were  presented  by  the  respondents,  one  as  to  tbe 
original  appeal  against  the  eight  interlocutors,  another  as  to  the  second  appeal  af^inst  the  sinxk 
interlocutor,  and  afterwards  another  petition  was  presented  praying  your  Lordships  not  to  receive 
either  of  the  petitions  of  appeal,  and  praying  further,  that  they  might  both  be  de.  lared  incompe^ 
tent,  and  that  your  Lordships  would  abstam  from  issuing  any  process  to  compel  the  respondens 
to  appear.     And  there  was  then  some  prayer  as  to  costs.     That  third  petition,  together  with  the 
other  two  petitions,  I  suppose  was  heard  before  the  Appeal  Committee.     Now,  what  took  place 
there  is  a  matter  of  which  we  have  no  constat  from  any  record  ;  and,  in  deciding  upon  this  case, 
I  think,  that  all  that  your  Lordships  ought  to  do  with  reference  to  this  point  is,  to  look  at  wiut 
order  the  House  made  upon  the  report  of  the  Appeal  Committee.     And  it  is  observed,  that  the 
petition  having  prayed  three  things— ^rj/,  that  your  Lordships  would  not  receive  the  petition  of 
appeal ;  secondly^  that  you  would  declare  it  incompetent ;  and  thirdly,  that  you  would  dedare, 
that  no  process  ought  to  issue,  (or  something  to  that  effect,) — the  only  order  that  the  House  made 
was  this,  giving  the  go  by  to  all  the  rest,  "That  the  appeals  be  received."     What  effect  hM 
that?  It  did  not  say,  that  they  should  be  received  without  prejudice  to  the  question,  whether  they 
were  competent  or  not ;  but  I  think  it  is  perfectly  obvious,  that  that  is  what  must   have  bees 
meant  when  you  look  at  that  record.     When  you  look  at  the  petition,  and  you  find,  that  k 
asserts  two  things,  and  the  tribunal  to  which  it  refers  says,  "  We  will  make  answer  only  on  one,' 
it  is  evident,  that  they  meant  to  leave  the  other  undisposed  of,  and  therefore  to  say  nothing  about 
it.     But,  whatever  might  be  meant,  it  is  obvious,  that  it  does  not  touch  that  second  branch  of  the 
prayer  of  petition.    The  order  of  the  House,  adopting  that  report  of  the  Appeal  Committee,  say- 
ing, that  the  petition  shall  be  received,  puts  the  petition,  when  it  is  received,  precisely  in  the  same 
position  as  it  would  have  been  in  if  there  had  been  no  reference  to  the  Appeal  Committee.    It 
does  no  more,  and  it  does  no  less.     The  result  therefore  is,  that  here  are  two  petitions  of  appeal 
in  your  Lordships*  House,  which  you  have  heard,  and  are  of  opinion,  upon  tbe  hearing,  that  tber 
are  incompetent  petitions  of  appeal,  and  therefore  ought  to  be  dismissed. 

That  being  the  case,  your  Lordships  have,  in  truth,  no  authority  to  say  anything  conclusive 
upon  the  merits  of  this  case.  But  1  believe  it  is  the  opinion  of  all  your  Lordships,  certainly  it  is 
mine,  that  it  may  be  convenient  to  the  parties  in  this  apparently  interminable  litigation,  in  which 
they  are  tearing  one  another  to  pieces  by  most  ruinous  costs  for  a  very  inadequate  object,  to  knov 
what  is  the  decided  opinion  of  such  of  your  Lordships  as  have  heard  this  case. 

Now,  in  the  first  place,  with  regard  to  the  first  point — the  title  to  sue — I  entertain  not  the  least 
doubt  in  the  world,  that  this  suit  is  instituted  in  a  mode  in  which,  by  the  law  of  Scotland,  it  was 
competent,  and  is  competent,  to  institute  such  a  suit.  That  there  have  been  doubts  upon  that 
subject  is  plain,— doubts  not  perhaps  created  but  exaggerated,  and  sanctioned  by  something 
which  fell  from  Lord  GifFord  in  the  case  of  the  Commercial  Bank  v.  Pollock,  in  the  year  1825, 3 
W.S.  365  ;  when  he  held  the  office  of  Master  of  the  Rolls.  In  that  case  it  is  true  the  questioo 
was  not,  whether  the  parties  could  sue  as  these  parties  are  suing,  but  whether  they  could  be  so 
sued.  The  question  was  not  disputed  in  this  House  till  some  two  or  three  years  afterwards,  when 
Lord  Lyndhurst  held  the  Great  Seal,  when,  in  a  very  short  judgment  of  that  very  learned  Judge, 
sitting  here  as  Lord  Chancellor,  he  advised  your  Lordships,  that  such  a  suit  might,  according  to 
the  law  of  Scotland,  be  instituted  in  that  form. 

Now  we  must  consider  what  was  the  reason  of  that  decision.  The  decision  went  upon  this 
ground,  that  by  the  law  of  Scotland  a  descriptive  company  is  a  persona  standi  injudicio.  But 
when  you  once  arrive  at  that  conclusion,  there  can  be  no  distinction  made  as  to  whether  the 
judgment  in  the  suit  was  on  the  one  side  or  on  the  other, — whether  it  was  the  plaintiff  or  tbe 
defendant.  It  seems  to  me,  that  the  decision  in  that  case  substantially  decided  the  whole 
question. 

1  agree  with  Mr.  Rolt  in  his  observation,  that  the  way  in  which  this  has  been  acted  upon  by 
the  Scottish  Courts  has  not  been  the  most  satisfactory  ;  because,  logically,  given  a  persona 
standi  in  causd,  you  want  only,  that  the  persona  should  so  stand  in  Court.  But  it  has  alwa)'S 
been  the  custom,  on  what  ground  we  need  not  inquire,  to  require  ihat,  in  order  to  make  the 
matter  clear  to  those  who  are  sued,  or  who  are  suing,  you  shall  bring  before  the  Court  not  only 
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a  fictitious  persona^  but  three  other  actual  members,  so  as  to  constitute  this  corporate  persona. 
But,  that  that  can  be  done  by  the  plaintiff  as  well  as  by  the  defendants,  appears  to  me  clear  not 
only  upon  principle,  but  also  upon -authority. 

I  shall  refer  only  to  one  authority — that  which  was  last  cited  by  Mr.  Anderson,  and  referred  to 
at  great  length  by  the  Attorney  General  in  his  argument — Bairdw,  Buchanan,  17  D.  461  ;  but  that 
appaars  to  me  to  be  one  of  the  strongest  cases  that  can  well  be  imagined  to  shew,  what  the 
doctrine  is  in  Scotland.     It  was  a  case  in  which  the  suit  was  brought  by  a  company  by  its 
descriptive  name  by  four  of  its  directors, — the  case  being,  that  the  company  had  ceased  to  act  as 
a  company,  except  in  the  winding  up  of  its  affairs  and  enforcing  calls,  and  other  matters  that  were 
necessary  for  finally  clearing  up  the  accounts.     The  argument  was,  that  such  a  suit  was  not 
properly  constituted,  and  it  was  decided  that  it  was.     The  Lord  President  in  his  judgment  says: 
*'  If  this  had  been  a  suit  thus  instituted  by  the  company  through  the  directors  during  the  exist- 
ence of  the  company,  no  doubt  could  have  then  existed  ;'*  and  he  argued  very  reasonably  upon 
that,  to  shew,  that  the  circumstance  of  that  being  merely  a  proceeding  for  the  purpose  of  winding 
up  the  company,  made  no  difference.     Therefore  I  think,  after  that  judgment  we  may  well  under- 
stand how  it  was,  that  the  matter  was  treated  as  we  find  it  was  in  that  very  learned  report,  which 
■was  referred  to  not  as  being  an  authority  here,  but  as  rather  indicating  what  the  general  under- 
standing of  those  who  practise  in  the  Courts  of  Scotland  upon  the  subject  of  the  law  was, — I  mean 
the  Second  Report  of  the  Mercantile  Law  Commissioners,  which  treats  it  as  a  matter  admitting 
of  not  the  least  doubt  in  the  world.     I  quite  concur  in  the  observation  which  fell  from  Mr. 
Anderson,  that  he  would  not  cite  more  authorities,  but  that,  if  he  wished  to  do  so,  he  might  cite 
them  to  any  number  and  extent.    Then  that  being  so,  the  first  objection,  if  we  had  now  to  decide 
upon  it,  would,  I  believe,  in  the  opinion  of  all  your  Lordships,  be  entirely  untenable. 

Now,  with  regard  to  the  interlocutors  directing  the  form  of  the  issues,  I  strongly  incline  to 
think — and  I  believe,  that  is  the  opinion  of  all  or  of  most  of  your  Lordships — that  the  pursuers' 
issue  would  have  raised  everything.  It  is,  **  Whether  the  defenders,  or  either  of  them,  are 
indebted  and  resting  owing  to  the  pursuers  in  the  sums  contained  in  the  account  set  forth  in  the 
schedule,  or  any  part  thereof?''  I  very  much  incline  to  think,  that  that  issue  would  raise 
everything,  because  it  would  be  a  good  defence  to  shew,  that  they  were  not  indebted ;  to  shew, 
that  they  had  never  entered  into  any  contract ;  or  that,  if  they  had  entered  into  a  contract,  it  was 
a  contract  induced  by  the  fraud  of  the  persons  with  whom  they  had  contracted.  I  believe  that 
would  raise  everything. 

If  it  would  not  raise  everything,  then  comes  the  question,  whether  the  other  issues  leave  out 
anything  that  ought  to  have  been  introduced.  The  question  raised  by  the  issue  is,  **  Wiiether 
the  pursuers  did,  by  false  and  fraudulent  misrepresentations,"  do  something,  without  saying  "  or 
by  fraudulent  concealment?"  Now  upon  that  subject,  without  going  into  the  question  whether 
'' fraudulent  concealment "  would  or  would  not,  in  this  particular  case,  have  been  necessarily 
involved  in  fraudulent  representations,  the  observation  lies  quite  upon  the  surface,  that  the' 
way  in  which  the  defenders  put  these  issues  was  inaccurate,  and  the  issue  therefore  was 
well  rejected  by  the  Court.  And  they  proposed,  that  it  should  be,  *'  Whether  the  pursuers  did, 
by  false  and  fraudulent  misrepresentations,  or  fraudulent  concealment  ?'*  Now  that,  your  Lord- 
ships have  several  times  decided,  cannot  bs  a  right  form  of  issue ;  because,  as  was  pointed  out 
by  Lord  Truro  in  the  case  of  Marianski  v.  Cairns,  i  Macq.  Ap.  212,  ante,  p.  146,  which  met 
with  so  much  discredit  and  expense,  there  may  be  six  jurymen  who  think,  that  there  was  fraud 
and  misrepresentation,  but  no  fraudulent  concealment,  and  six  the  other  way. 

Therefore  you  cannot  know  whether  thejr  have  unanimously  agreed  upon  something  upon 
which  it  was  necessary,  that  they  should  unanimously  agree  before  final  judgment  can  be  pro- 
nounced. Therefore  what  ought  to  have  been  done  (if  anything)  was,  that  there  should  have 
been  another  issue,  Whether  there  was  fraudulent  concealment.  And  it  appears  that  Lord  Deas 
suggested  that  to  the  parties,  but  they  did  not  choose  to  act  upon  it ;  therefore  they  cannot 
complain,  that  fraudulent  concealment  is  not  in  terms  included  in  the  issues. 

Therefore  upon  these  grounds  also,  if  there  had  not  been  a  preliminary  objection  for  want  of 
competency,  I  should  have  been  prepared  to  advise  your  Lordships  to  dismiss  this  appeal. 

Now  I  come  to  the  only  other  question  in  the  case,  the  question  with  respect  to  the  havers. 
This  was  argued  with  very  great  learning  and  ability  by  Mr.  Palmer  some  time  ago,  and  since 
by  the  Attorney  General,  but  they  have  both  failed  to  convince  me,  that  they  have  any  case  upon 
the  point. 

If  they  had  obtained  an  admission — say,  that  not  only  he  once  had,  but  that  he  actually 
then  had,  in  his  possession,  the  documents  that  they  want  to  obtain  a  sight  of— that  might  have 
formed  a  ground  for  compelling  the  pursuers  to  produce  them.  But  that  is  a  matter  that  we 
need  not  speculate  upon,  for  there  is  no  such  admission.  It  is  true,  that  it  was  proved  by  the 
certificate  of  Gourlay,  that  he  once  had  the  documents  in  his  possession.  Indeed,  we  need  not 
inquire  what  a  third  person  could  have  proved  against  him,  because  he  supplies  all  defects  of  proof 
upon  that  subject  by  himself,  when  his  attention  is  called  to  it,  saying,  "  When  I  look  upon  that 
certificate,  I  am  satisfied^  that  I  must  once  have  had,  and  I  admit  that  I  once  had,  those  documents 
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in  my  possession.  But  I  have  not  them  now."  The  parties  do  not  carry  their  inquiries  further ; 
they  do  not  ask  him  what  has  become  of  them.  If  they  had  done  so^  it  might  have  been  that 
he  would  have  said,  "  I  have  them,  but  I  handed  them  over  to  somebody  else,"  who  probal^r 
has  them  at  the  present  moment.  It  is  quite  clear,  that,  if  admission  would  be  sufficient,  there 
is  no  admission  on  the  part  of  Gourlay,  or  any  other  of  these  havers,  that  they  have  the  docu- 
ments in  their  possession.  Therefore  I  think,  that  all  the  interlocutors,  of  the  5th,  6ihy  7ih,  azid 
8th,  which  are  founded  upon  the  inability  of  the  Court  to  act  against  the  havers  except  where 
there  was  an  admission,  that  the  documents  were  in  their  possession,  are  interlocutors  that  canzKtf 
in  any  respect  be  questioned.  My  Lords,  I  have  thought  it  right  to  step  in  some  degree  perhaps 
out  of  my  way,  to  state  my  view  of  the  merits  of  the  case.  After  ail,  the  appeal  must  be  dismissed 
upon  the  question  of  competency,  because  although  your  Lordships  would  have  been  very  glsd 
to  have  acted  upon  the  merits,  disregarding  the  question  of  competency,  if  we  could  have  done 
so,  yet  when  your  Lordships  are  satisfied,  that  the  appeal  is  incompetent,  the  meaning  of  that  is, 
that  your  Lordships  have  no  jurisdiction  upon  the  subject,  and  it  would  therefore  be  a  bad 
precedent  for  your  Lordships  to  take  upon  yourselves  to  make  an  order  affirming  the  interlocutcss 
in  a  case  in  which  your  Lordships  are  of  opinion,  that  you  have  not  jurisdiction  to  act.  I  r^rct 
that  we  have  not  an  opportunity  of  doing  so.  All  that  I  can  do,  therefore,  is  to  conclude  bj 
simply  moving  your  Lordships,  that  these  appeals  be  dismissed  with  costs. 

Lord  Wensleydale. — My  Lords,  I  have  had  an  opportunity  of  conferring  with  my  nobfe 
and  learned  friend  who  has  iust  addressed  your  Lordships,  and  with  my  other  noble  ancf  learned 
friends  who  are  present,  and  my  noble  and  learned  friend  has  so  completely  expressed  the  view 
that  I  take  of  this  case,  that  it  is  quite  unnecessary  for  me  to  add  a  word  either  by  way  of  addi- 
tion or  quilification  to  what  he  has  said. 

Lord  Chelmsford. — My  Lords,  agreeing  as  I  do  with  my  noble  and  learned  friend  on  ibe 
woolsack,  I  only  wish  to  address  a  very  few  words  to  your  Lordships  upon  the  subject  of  tbc 
incompetency  of  this  appeal.     I  agree  with  my  noble  and  learned  friend,  that  the  appeal  ts 
incompetent  with  respect  to  all  the  nine  interlocutors.   It  has  been  contended,  that  your  Lordships 
are  precluded  from  going  into  the  question,  by  the  order  which  the  House  made  for  the  rcxeptioB 
of  these  appeals.     It  has  been  argued,  that  inasmuch  as  the  petition  against  receiving  the 
petition  of  appeal  contained  within  it  an  objection  with  regard  to  the  competency  of  the  appeal, 
and  as  the  Appeal  Committee  reported  upon  the  whole  of  that  petition,  and  as  their  report  vas 
adopted  by  the  House,  and  an  order  made  upon  it,  therefore  everything  comprehended  withia 
the  terms  of  that  petition  are  decided  upon  and  included  within  that  order.     It  has  appeared  to 
me,  my  Lords,  that  the  circumstances  of  the  competency  of  the  appeal  being  made  a  questioc 
in  the  petition  against  the  reception  of  the  appeal,  taken  in  connexion  with  the  report  of  the 
Appeal  Committee  upon  the  petition,  is  a  strong  circumstance  against  this  argument,  because  vc 
fina,  that  the  petition  prayed,  that  the  original  and  supplemental  petition  of  appeal  might  not  be 
received,  nor  any  order  of  service  made,  or  either  of  them,  and  that  the  same  might  be  found 
incompetent.    And  when  upon  that  petition  the  House  decides  merely,  that  the  appeal  shall^be 
received,  it  is  quite  clear,  that  they  distinguish  between  that  portion  of  the  petition  which  pra}-s, 
that  the  appeal  may  be  found  to  be  incompetent,  and  that  portion  which  prays  merely,  that  they 
may  not  be  received  ;  and,  therefore,  the  House  has  only  determined  that  the  appeals  may  be 
received,  and  the  question  of  their  incompetency  is  left  entirely  of)en  to  your  Lordships.     My 
Lords,  with  regard  to  this  question  of  competency,  my  noble  and  learned  friend  has  shewn, 
that,  of  the  nine  interlocutors,  there  are  eight  which  unquestionably  must  be  considered  to  be 
merely  interlocutory  judgments.     No  question  can  arise  upon  any  of  them,  except  with  regard 
to  the  first  three,  which  relate  to  the  title  to  pursue.     Now,  upon  that  subject  the  question 
would  be,  whether  the  defences  were  dilatory,  or  whether  they  were  peremptory.    I  have  no  doabc 
in  my  own  mind,  that  the  defence  with  regard  to  the  title  to  pursue  was  a  dilatory  defence ;  and  I 
am  confirmed  in  that  opinion  by  the  judgment  which  was  delivered  by  Lord  Truro,  with  his 
usual  clearness  and  force,  in  the  case  of  Geils  v.  Geils^  i  Macq.  39  ;  ante^  p.  i.     His   Lordship 
said,  "Where  the  defence  presents  no  answer  to  the  pursuer's  case,  but  consists  merely  in 
objecting  to  some  irregularity,  or  some  circumstance,  which  may  well  consist  with  the  pursuers 
being  entided  to  all  the  relief  or  advantage  which  he  seeks  to  obtain  by  his  suit  in  some  other 
form,  or  at  some  other  time,  such  a  defence  I  conceive  to  be  dilatory;  but  where  a  defence  is 
pleaded  which  professes  to  shew,  that  the  plaintiff  has  no  case  which  entitles  him  at  any  time,  or 
in  any  form,  or  in  any  Court,  to  the  object  of  his  suit,  such  a  defence  I  consider  to  be  cleailj 
peremptory." 

It  appears  to  me  to  be  immaterial,  whether  these  defences  are  to  be  considered  as  peremptory 
or  dilatory,  looking  at  the  interlocutors  alone,  because  I  apprehend,  that  they  would  be  out  of 
time  under  the  25th  section  of  the  6th  of  George  iv.,  unless  they  were  drawn  down  by  some  of 
the  nine  interlocutors.  In  the  first  place,  I  doubt  very  much  indeed,  whether,  supposing  the 
appeal  was  competent  upon  that  interlocutor,  it  would  have  the  effect  of  bringing  down  the  other 
interlocutors,  and  enabling  your  Lordships  to  entertain  the  appeal  against  them;  because  it 
appears  to  me,  that  the  15th  section  of  the  48th  of  George  in.  only  permits  preceding  mterlocutors 
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to  be  brought  up  to  this  House  upon  a  final  judgment  being  pronounced  in  the  case ;  for  it 
provides,  that  *'no  appeal  to  the  House  of  Lords  shall  be  allowed  from  interlocutory  judgments, 
but  such  appeals  shall  be  only  allowed  from  judgments  or  decrees  on  the  whole  merits  of  the 
cause,  except  with  the  leave  of  the  Division  of  the  Judges  pronouncing  such  interlocutory  judg- 
ments, or  except  in  cases  where  there  is  a  difference  of  opinion  among  the  Judges  of  the  said 
pi  vision."  And  then  there  is  a  proviso,  that  "  where  the  judgment  or  decree  is  appealed  from, 
it  shall  be  competent  to  either  party  to  appeal  to  the  House  of  Lords,  from  all  or  any  of  the 
interlocutors  that  may  have  been  pronounced  in  the  cause,  so  that  the  whole,  as  far  as  it  is 
necessary,  may  be  brought  under  the  review  of  the  House  of  Lords."  Now  I  apprehend,  that 
this  does  not  apply  to  the  case  of  separate  and  independent  interlocutory  judgments,  where  no 
interlocutory  judgment  is  allowed  to  be  appealed  from,  or  where  the  party  has  the  power  to 
appeal ;  but  that  it  means  that,  when  the  cause  has  been  finally  determined,  every  part  of  that 
cause  may  be  brought  before  your  Lordships  by  appeal. 

Whether  that  is  so  or  not  is  wholly  immaterial  in  the  present  case,  because  I  apprehend,  that 
the  ninth  interlocutor  is  one  which  clearly,  according  to  the  rules  of  this  House,  and  the  decisions 
upon  the  subject,  could  not  have  been  appealed  from,  it  having  been  on  the  subject  of  costs.  It 
was  contended,  with  regard  to  the  ninth  interlocutor,  that  it  was  an  excess  of  jurisdiction  on  the 
part  of  the  Court  of  Session,  because  the  case  had  been  removed  from  the  Court  of  Session  by 
means  of  the  appeal  But  I  apprehend,  that  that  question  is  decided  by  the  standing  order  of 
your  Lordships'  House  of  the  19th  of  April  1709.  The  state  of  the  proceeding  was  such,  that 
there  had  not  been,  at  that  time,  any  service  of  the  appeal,  and  therefore  undoubtedly  the  cause 
remained  in  the  Court  of  Session.  Under  these  circumstances,  therefore,  it  appears  to  me  clear, 
that,  with  regard  to  the  first  eight  interlocutors,  there  could  be  no  appeal  from  them,  because 
there  was  no  difference  of  opinion  among  the  Judges.  And  that,  with  regard  to  the  ninth, 
although  there  was  a  difference  of  opmion,  yet  the  subject  matter  of  that  interlocutor  prevented 
an  appeal  to  your  Lordships.  My  Lords,  upon  the  subject  of  the  merits,  upon  which  my  noble 
and  learned  frend  has  addressed  the  House,  inasmuch  as  it  is  not  competent  to  your  Lordships 
to  decide  finally  this  case,  I  think  it  will  be  better  for  me  to  say  merely,  that  I  entirely  agree  in 
all  that  my  noble  and  learned  friend  has  said  upon  the  subject ;  and  I  am  glad  that  he  has  made 
the  observations  to  your  Lordships  which  he  has  made,  because  it  may  possibly  have  the  effect 
of  preventing  further  litigation  in  this  long  protracted  proceeding. 

Lord  Kingsdown. — I  quite  agree  with  my  noble  and  learned  friends. 

Appeals  dismissed  as  incompetent,  with  costs. 
For  Appellants,  Deans  and  Rogers,  Solicitors,  London;  Wotherspoon  and  Morison,  S.S.C, 
Edinburgh. — For  Respondents,  Grahame,  Weems,  and  Grahame,  Solicitors,  London;  James  F. 
WUkie,  S.S.C.,  Edinburgh. 
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James  Orr  and  Others,  Appellants,  v.  The  Glasgow,  Airdrie,  and  Monk- 
lands  Junction   Railway   Co.,  and   Peter  Blackburn   and  Others, 

Respondents. 

Railway — Liability  of  Directors  of — Ultra  vires— Process — Relevancy — Count  and  Reckoning — 
Severat  shareholders  of  an  abortive  railway  company,  whose  statutory  powers  had  expired, 
raised  against  the  company  and  the  directors  an  action,  concluding  for  reduction  of  minutes 
making  certain  calls,  and  for  repetition  of  so  much  of  the  deposit  and  calls  already  paid  as 
should  be  found  due  in  an  accounting.  They  alleged  against  the  directors  acts  of  mismanage- 
ment  and  malversation. 

Held  (affirming  judgment) — i.  That  there  were  no  relevant  averments  to  support  either  the 
reductive  conclusions,  or  those  for  count  and  reckoning,  against  the  company j  and  2.  That  the 
directors  were  only  liable  to  account  for  their  management  to  the  company,  and  could  not  be 
called  upon  to  hold  count  and  reckoning  with  individual  shareholders,  though  the  latter  might, 
in  certain  circumstances,  have  an  action  of  damages  directly  against  a  director,  as  an  individual, 
based  upon  averments  of  fraudulent  mismanagement. 

The  meaning  ^  ultra  vires  is,  where  the  corporation  does  something  which  is  expressly  or  impliedly 
forbidden  by  their  act  of  parliament :  Per  Lord  Cranworth} 

— ,  ■  -ir- ■ • r \ • — I w^m-^ 

^  See  previous  reports  20  D.  327 ;  30  Sc.  Jur.  176.       S.  C.  3  Macq.  Ap.  799;  32  Sc.  Jur.  486. 
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This  vas  an  action  of  reduction,  count,  reckoning,  and  payment,  at  the  instance  of  the  pursier,  i 
Robert  Bell,  banker,  Glasgow;  the  North  British  Bank,  Glasgow,  and  others, — against  tfae  i 
Glasgow,  Airdrie,  and  Monklands  Junction  Railway  Company,  incorporated  by  "  the  Gla%o^  ! 
Airdrie,  and  Monklands  Junction  Railway  Act,  1846,"  and  the  directors. 

The  pursuers  called  for  the  production  of  the  whole  minutes  and  minute  books  of  the  GI2ls§ot, 
Airdrie,  and  Monklands  Junction  Railway  Company,  and  of  the  directors  and  office  beams 
thereof,  and,  in  particular,  of  the  minutes  or  alleged  minutes,  and  relative  resolutions,  daied 
respectively  on  or  about  24th  November  1846  and  13th  September  1847,  whereby  certain  ca& 
were  said  to  have  been  made  upon  the  pursuers  and  other  shareholders  of  the  said  railvij 
company,  in  respect  of  shares  held,  or  alleged  to  be  held,  by  them  therein.  And  the  summoos 
concluded,  that  the  said  minutes  and  resolutions  should  be  reduced,  that  a  full  state  of  the  wbok  | 
accounts  should  be  exhibited  and  produced,  and  that  the  defenders  should  pay  to  the  pursoas 
£2000  or  such  other  sum,  &c.,  as  their  share  of  the  funds. 

The  following  is  an  abstract  of  the  averments  stated  by  the  pursuers  on  record : — Cond,  i.  The 
Glasgow,  Airdrie,  and  Monklands  Junction  Railway,  was  incorporated  by  an  act  passed  on  27± 
July  1846,  for  the  purpose  of  making  a  railway  from  Glasgow  to  Airdrie,  with  two  branchs 
diverging  from  the  main  line.     2.  The  statute  enacted,  that  the  capital  of  the  company  shoi^ 
consist  of  16,000  shares  of  £;i^  each ;  that  the  accounts  of  the  company  should  be  balanced  eadi 
year  at  31st  January  and  31st  July;  that  the  quorum  for  every  general  meeting  of  the  comprnv 
should  be  10  shareholders,  holding  in  the  aggregate  not  less  than  ;^2o,ooo  of  stock  ;  that  thee 
should  be  1 1  directors,  each  possessing  in  his  own  right  50  shares,  with  powers  to  increase  er 
reduce  the  number.     2.  That  the  powers  of  the  company  for  the  compulsory  purchase  of  la«3 
should  not  be  exercised  until  the  expiry  of  three  years  from  the  passing  of  the  act ;   that  tk 
railway  should  be  completed  within  seven  years  from  the  same  date ;  and  that,  on  the  expiratioa 
of  such  period,  the  powers  granted  to  the  company  for  constructing  the  railway,  or  otherwise  m 
relation  thereto,  should  cease  to  be  exercised.     4.  At  the  outset  a  deposit  of  £1    lor.  per  sfaait 
was  levied  from  the  subscribers  for  stock.    There  was  afterwards,  viz.,  on  24th  November  i&^ 
a  resolution  of  directors,  directing  a  call  of  £2  \os,  a  share,  payable  on  1 5th  January  184;; 
and  on  13th  September  1847,  there  was  another  resolution  making  a  similar  further  call,  payabk 
on  1st  December  1847.     These  calls  were  unnecessary  for  any  of  the  statutory  purposes,  none  d 
which  had  ever  been  even  entered  upon.     The  demands  for  payment  thereof  were  wrongfnOT 
and  coUusively  got  up  by  the  pretended  directors  or  managers  to  reimburse  themselves  for  maoer 
spent,  or  liabilities  incurred,  in  certain  wrongful  and  unwarrantable  transactions  and  operadoi^ 
5.  The  pursuers  became  holders  of  stock  in  the  railway  company,  and  made  advances  of  mooer 
which  were  intromitted  with  by  the  defenders,  and  particularly  they  and  the  other  shareholders 
paid  the  original  levy  of  £2  lor.  a  share,  and  also  the  call  made  on  24th  November  1846  v;^ 
paid  by  the  pursuers  and  by  other  shareholders.    6.  In  March  1847  the  directors  reported  to  tk 
shareholders,  that  they  had  taken  all  necessary  steps  to  insure  the  speedy  completion  of  the  Iise. 
and  were  in  hopes,  that  within  18  months  a  considerable  portion  of  it  would  be  open  for  tialic, 
and  stated,  that,  at  the  31st  of  January  1847,  a  sum  of  upwards  of  ;^37,ooo  was  at  the  company's 
credit,  and  since  that  date  considerable  further  sums  had  been  received  by  them.     7.  Afcervanb 
large  additional  sums  of  money  were  received  and  intromitted  with  by  the  defenders,  or  others 
acting  under  their  authority,  on  account  of  the  foresaid  deposit  and  call,  and  also  on  account  of 
the  further  call  made  on  the  shareholders  by  the  directors  on  13th  September  1847.      But  not- 
withstanding the  said  advances  of  money,  no  part  of  the  railway  projected,  and  by  the  said  ad 
of  parliament  authorized  to  be  made,  ever  was  made.     The  powers  conferred  by  the  said  act 
expired  on  17th  July  1853,  being  seven  years  after  its  date,  without  any  part  of  the  authorized 
railway  being  constructed.     8.  The  individual  defenders  are  the  parties  by  whom,  and  through 
whose  schemes  and  devices,  the  object  of  the  said  act  of  parliament  has  been  defeated,  asd 
the  funds  contributed  by  the  pursuers  and  other  shareholders  have  been  intromitted  with,  wiihoot 
being  either  applied  to  the  purpose  for  which  they  were  levied  and  advanced,  or  returned  to  the 
pursuers  and  the  other  contributors.     9.  The  defenders  were,  at  the  dates  after  referred  to, 
deeply  interested  in  the  success  of  the  Edinburgh  and  Glasgow  Railway,  of  which  they  were 
shareholders,  and  of  which  Blackburn  had,  for  several  years,  been  the  chairman.     That  railway 
had  originally  contemplated  forming  a  connexion  with  the  projected  Glasgow,  Airdrie,  and 
Monklands  Railway,  and  having  a  general  termipus  at  Glasgow  College.     This  scheme  bavii^ 
failed,  and  the  defenders  having  conceived,  that  the  formation  of  the  latter  railway  would  be 
prejudicial  to  the  former,  resolved  to  frustrate  the  undertaking,  and  prevent  the  formation  of  the 
Glasgow,  Airdrie,  and  Monklands  Railway.     With  this  view,  and  to  acquire  the  absolute  coDtrd 
of  the  affairs  of  the  latter  line,  8630  shares  of  the  stock  thereof  were  acquired  in  the  names  of 
the  defenders,  Blackburn,  Dunlop,  and  Adam,  who  were  directors  of  the  Edinburgh  and  Glasgow 
Railway,  and  in  trust  for  and  at  the  risk  of  the  latter  railway.     Blackburn  further  acquired 
additional  1749  shares,  which  he  caused  to  be  registered  in  the  names,  partly  of  the  defender 
Thomson,  and  partly  of  the  defender  Borthwick,  the  former  being  assistant  secretary  to  the 
Edinburgh  and  Glasgow  Railway.    The  defender,  Drysdale,  also  a  director  of  the  latter  railway, 
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leld  2000  Glasgow,  Airdrie,  and  Monklands  shares,  acquired  in  trust  for  the  Edinburgh  and 
lilasgow  Railway,     ii.  The  defenders  illegally  took  advantage  of  their  position  and  influence, 
acquired  as  above,  to  counteract  the  wishes  and  votes  of  the  other  shareholders  and  directors  of 
:he  Glasgow,  Airdrie,  and  Monklands  Company,  and  on  29th  September  1847,  succeeded  in 
:arrying  an  amendment  for  delaying  the  construction  of  the  line.     12.  At  a  subsequent  meeting 
3f  shareholders  on  6th  October  1847,  the  defenders  again  opposed  the  approval  of  the  directors* 
report,  which  was  in  favour  of  proceeding  with  the  formation  of  the  railway,  and  this  led  to  a 
protest  being  entered  on  behalf  of  the  other  shareholders  against  the  right  of  the  individual 
defenders  to  vote  upon  the  shares  held  by  them  in  trust  for  the  Edinburgh  and  Glasgow  Railway. 
1 3.  The  directors*  report,  the  approval  of  which  was  thus  opposed,  correctly  stated  the  great 
i^dvantages  which  would  result  in  the  formation  of  the  line,  and  the  great  interest  displayed  in 
its  success  by  the  proprietors  through  whose  lands  it  would  pass.     14.  But  the  formation  of  the 
railway  was  wrongfully  opposed  by  the  defenders  for  their  illegal  purposes  aforesaid.     On  6th 
October  1847,  the  defender  Dunlop,  seconded  by  the  defender  Blackburn,  opposed  a  motion  for 
the  approval  of  the  said  directors*  report,  and  that  certain  shareholders  were  duly  elected 
directors.    This  motion,  however,  was  declared  to  be  carried  ;  against  which  decision  of  the 
chairman  Mr.  Blackburn  protested,  and  declared,  that  he  held  all  parties  who  acted  on  that 
decision  personally  liable  in  the  consequences.     15.  The  defenders  successfully  continued  their 
illegal  schemes  and  devices  for  opposing  the  formation  of  the  railway  throughout  the  year  1848  ; 
and  in  the  year  1 849  they  had  contrived  to  concentrate  in  their  own  persons  the  entire  manage- 
ment of  the  affairs  of  the  railway.     On  i8th  April  1849  they  carried  a  motion,  that  the  directors 
should  be  reduced  in  number,  and  procured  a  resolution,  that  the  quorum  of  directors  should  be 
three  in  place  of  five;  and  at  a  meeting  on  20th  April  thereafter,  they  procured- the  election  of 
the  defender  Peter  Blackburn  as  chairman,  and  the  other  defender,  Borthwick,  as  deputy 
chairman.     16.  Thereafter,  in  furtherance  of  their  said  illegal  designs,  the  individual  defenders 
prepared  a  report  by  the  directors  to  the  shareholders,  recommending  an  application  to  parliament 
to  dissolve  the  company  and  wind  up  its  affairs.    This  report,  at  a  meeting  of  shareholders  on 
26th  September  1849,  presided  over  by  Blackburn,  was  remitted  to  a  committee  of  inquiry. 
17.  This  committee  reported  to  a  meeting  of  shareholders  on  27th  March  1850^  that  the  whole 
proceedings  of  the  parties  then  acting  as  directors,  viz.,  the  individual  defenders,  had  been 
adopted  with  the  view  to  defeat  the  object  of  the  company's  act,  and  in  subserviency  to  the 
interests  of  the  Edinburgh  and  Glasgow  Railway,  and  that  regular  books  of  the  accounts  and 
cash  transactions  had  not  been  kept;  and  that  the  promotion  of  the  proposed  act  for  the 
dissolution  of  the  company  would  be  improper.    But  the  defender,  Blackburn,  with  the  assistance 
of  the  other  defenders,  obtained  a  pretended  approval  of  a  report  by  himself  and  the  other 
defenders,  which  contained  untrue  and  improper  statements  and  recommendations.     Under 
colour  of  which  report  (18),  and  notwithstanding  protests  against  it,  they  illegally  introduced  a 
bill  into  parliament  for  the  dissolution  of  the  company ;  which  bill,  though  supported  by  the 
defenders,  was  unanimously  reported  against  and  reject^.     19.   The  individual  defenders 
illegally  contrived,  by  electing  and  re-electing  themselves,  to  hold  their  offices  as  directors  during 
the  subsequent  years  ;  but  they  illegally  refused  to  construct  the  railway ;  violated,  repudiated, 
and  resiled  from  the  contracts  of  their  predecessors  ;  and  entered  into  unauthorized  transactions 
inconsistent  with  the  objects  of  the  statute  ;  inter  alia  (the  article  then  specified  various  acts  of 
malversation  falling  under  the  above  head).     20.  The  individual  defenders  assumed  the  powers 
of,  and  acted  as,  directors,  without  being  elected  or  duly  qualified  in  terms  of  the  statute,  as  they 
did  not  possess  in  their  own  right  50  shares  each  in  the  undertaking.     The  various  meetings  of 
shareholders,  at  which  they  procured  their  election,  obtained  powers  and  approval  of  their 
acts,  were  not  duly  constituted,  as  there  was  not  present  thereat  a  quorum  of  10  shareholders, 
holding  in  the  aggregate  not  less  than  ;^20,ooo  stock.    Further,  the  act  11  and  12  Vict.,  cap. 
118  (August  1848),  provided  that,  till  a  certain  event  occurred,  it  should  not  be  lawful  for  the 
Edinburgh  and  Glasgow  Railway  to  vote  at  the  meetings  of  the  Glasgow,  Airdrie,  and  Monklands 
Railvray.     The  object  of  this  provision  was  to  protect  the  independent  shareholders  of  the  latter 
railway  against  the  undue  interference  of  the  former.     But  the  individual  defenders,  in  violation 
of  this  act,  procured  and  used  pretended  votes  in  support  of  motions  adverse  to  the  execution  of 
the  undertaking ;  and  these  votes  were  truly  votes  of  the  Edinburgh  and  Glasgow  Railway 
illegally  given  through  the  individual  defenders.     22.  Although  the  individual  defenders,  by 
their  illegal  acts,  votes,  and  contrivances,  as  pretended  shareholders  and  pretended  directors  and 
office  bearers  of  the  said  Glasgow,  Airdrie,  and  Monklands  Junction  Railway  Company,  have 
defeated  the  objects  of  the  company,  and  the  powers  conferred  by  their  act  of  parliament  for 
the  construction  of  the  railway  have  expired  without  any  part  of  the  railway  being  formed,  yet 
the  defenders  have  not  repaid  to  the  pursuers  any  of  the  sums  which  were  advanced  by  them 
under  the  names  of  a  deposit  and  a  call  for  the  purpose  of  constructing  the  railway ;  nor  have 
the  defenders  accounted  for  their  intromissions  with  the  funds  and  property  of  the  pursuers  and 
other  shareholders.    The  intromissions  had  by  the  defenders,  and  others  acting  under  their 
authority^  with  the  proceeds  of  the  deposit  and  calls  before  mentioned,  and  the  sales  of  the 
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company's  property  and  effects,  exceed  ;£  100,000.  No  books  were  kept,  and  no  accounts  have 
been  exhibited,  containing  a  true,  full,  or  accurate  statement  of  the  intromissions  on  the  ooe 
hand,  or  the  manner  in  which  the  funds  have  been  wholly  or  partially  invested,  expended,  or 
applied  by  the  defenders,  on  the  other  hand.  No  proper  balance-sheets  were  made  up  and 
produced  to  shareholders,  exhibiting  a  true  statement  of  the  capital,  stock,  credits,  and  propotf 
of  the  company,  and  the  debts  due  by  the  company.  23.  Throughout  their  course  of  pie- 
tended  management,  the  individual  defenders  had  not  acted  in  the  execution  of  the  company^ 
statute  before  mentioned,  or  relative  statutes.  Their  proceedings  were  wrongful  and  illegal,  m 
maid  fide^  and  in  breach  of  the  trust  and  duties  undertaken  by  them.  In  such  accounts  as  thef 
kept,  the  defenders  had  illegally  taken  credit  for  various  sums  not  expended  in  execution  of  the 
statute,  nor  for  the  proper  purposes  of  the  compapy,  but  expended  or  incurred  for  or  on  aocoum 
of  the  defenders'  illegal  transactions  and  proceedings  before  referred  to,  and  other  unauthorized 
and  illegal  transactions.  24.  In  1853,  the  individual  defenders  caused  actions  to  be  raised  ia 
the  Court  of  Session  in  name  of  the  Glasgow,  Airdrie,  and  Monklands  Junction  Railway 
Company,  against  the  present  pursuers,  for  payment  of  certain  calls  pretended  to  be  owing  b^ 
the  latter  under  the  resolutions  of  November  1846  and  September  1847.  These  actions  had 
been  sisted  till  the  issue  of  the  present  process.  No  part  of  the  projected  railway  had  bees 
formed,  and  no  calls  were  necessary.  The  statutory  powers  to  make  the  railway  had  expired,  and 
there  was  a  large  balance  in  the  hands,  or  under  the  control,  of  the  defenders  out  of  which  the 
pursuers  claimed  repetition  of  the  advances  made  by  them  under  deduction  of  the  expenses 
lawfully  incurred.  In  consequence  of  the  defenders  having  refused  to  account  for  tlieir 
intromissions,  the  present  action  became  necessary. 

The  Court  of  Session  held,  that  there  were  no  relevant  grounds  for  reducing  the  minutes  or  for 
repayment  of  calls  ;  and  that  the  directors  were  not  called  on  to  hold  count  and  reckoning  v«h 
each  individual  shareholder,  though  the  latter  might  in  relevant  averments  have  an  action  of 
damages  for  fraudulent  mismanagement. 

The  pursuers  appealed,  maintaining,  in  their  case,  that — i.  The  appellants'  application  for  a 
diligence  for  the  recovery  of  the  various  writings  contained  in  the  specification.  No.  21  of 
process,  was  improperly  refused.  2.  As  the  record  contained  averments  relevant  to  support  the 
conclusions  of  the  action,  it  ought  to  have  been  admitted  to  proof.  3.  Whether  the  minotes 
were  reduced  or  not,  the  defenders  are  bound  to  hold  count  and  reckoning  with  the  appellants 
for  the  deposits  and  calls  intromitted  with  by  them,  and  to  repay  to  the  appellants  the  amount  d 
such  deposits  and  calls,  in  as  far  as  the  same  had  not  been  legally  applied  to  the  purposes 
contemplated  by  the  Glasgow,  Airdrie,  and  Monklands  Junction  Railway  Act. 

The  respondents,  in  their  case,  averred  that — i.  The  action  was  not  relevantly  laid.  2.  The 
record  contained  no  sufficient  or  relevant  averments  to  support  the  conclusions. 

The  Attorney  General  (Bethell),  and  R,  Palmer  Q,  C,  contended,  that  the  appellants'  application 
for  a  diligence  to  recover  the  writing  specified  was  improperly  refused.  Sufficient  ground  for  it 
Jiad  been  shewn,  and  the  documents  were  necessary  to  enable  the  appellants  to  prepare  their 
pleadings,  and  close  the  record.  The  action  was  relevant  in  the  circumstances  set  forth  in  the 
condescendence.  The  calls  were  made  for  purposes  clearly  beyond  the  powers  of  the  company. 
The  directors  were  conniving  with  another  company,  and  engaging  in  a  design,  the  object  of 
which  was  to  destroy  the  appellants'  company.  Even  if  the  calls  were  properly  made,  the 
respondents  were  bound  to  account  for  the  deposits  applied  to  other  than  the  legitimate  purposes 
of  the  company — Davidson  v.  Tullochy  ante,  p.  930 ;  3  Macq.  Ap.  783  ;  Salomons  v.  Lunng^  \% 
Beav.  339  ;  North  British  Bank  v.  Collins^  i  Macq.  Ap.  369 ;  ante^  p.  186. 

Sir  H.  Cairns  Q.C.,  and  D.  Mure^  for  the  respondents,  contended,  that  the  application  for  a 
diligence  was  incompetent,  because  there  was  no  ground  of  action.  The  calls  were  properly  made, 
and  could  not  be  reduced  on  the  grounds  alleged.  If  any  remedy  lay  against  the  directors,  it 
must  be  through  the  means  of  the  company  as  a  body,  and  not  against  individual  directors,  who 
were  not  shewn  in  this  case  to  have  been  parties  to  the  making  of  the  calls.  The  appellants 
should  have  called  a  general  meeting  of  shareholders,  and  have  exhausted  the  statutory  powers 
given  them  by  their  act  of  parliament,  before  resorting  to  an  action  against  individual  directors — 
Mozley  v.  Alston^  i  Phillips,  790 ;  Foss  v.  Harbottle^  2  Hare,  461. 

Lord  Chancellor  Campbell. — My  Lords,  in  my  opinion  the  interlocutors  appealed  against 
ought  to  be  affirmed.  The  first  interlocutor  appealed  against  is  for  refusing  a  diligence.  Nov, 
when  I  look  at  the  nature  of  this  action,  I  think,  that  the  diligence,  at  the  time  it  was  appUed  for, 
was  properly  refused,  because  then  the  question  arose  as  to  relevancy,  and  until  that  question 
was  determined,  I  think  there  was  no  obligation  to  grant  diligence.  The  granting  of  this  is 
generally  a  matter  of  discretion,  but,  in  this  case,  I  think  the  discretion  was  properly  exoxised 
in  withholding  it  until  it  was  ascertained,  whether  the  action  could  lie,  giving  credit  to  aH  the 
allegations  in  the  condescendence. 

Then,  the  next  ground  of  appeal  is  respecting  the  reduction  of  the  orders  for  the  two  calls. 
Now,  upon  that  point,  I  never  entertained  the  smallest  doubt.  It  is  not  disputed,  that  these  calls 
were  lawfully  made.    They  were  made  at  a  time  when  the  company  was  in  full  vigour,  and  they 
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irere  made  by  those  who  had  the  right  to  make  them.  The  only  ground  upon  which  it  is  now 
>ought  to  reduce  them  is,  that  there  has  been  a  misapplication  of  the  money  raised  by  these 
::a.lls.  If  there  had  been  such  a  misapplication,  that  might  have  been,  when  it  was  going  on,  a 
ground  for  interdict,  but  it  cannot  possibly  be  a  ground  for  declaring,  that  that  was  null  and  void, 
which  we  are  of  opinion  was  perfectly  valid  in  all  respects. 

Then  we  come  to  the  petitory  conclusion  of  the  summons.  And  it  must  be  observed,  that  this 
IS  not,  as  was  the  case  in  Davidson  v.  Tulloch^  an  action  founded,  ex  delicto,  for  damages  in 
respect  of  a  deceitful  representation,  or  damages  in  respect  of  fraudulent  conduct.  It  is  for 
count  and  reckoning;  it  is  with  a  view  to  surcharge  and  falsify  accounts  which  have  been 
rendered. 

Now,  if  this  had  been  a  common  partnership,  and  the  partnership  had  come  to  an  end,  and 
there  had  been  assets  to  be  distributed,  and  accounts  to  be  settled,  I  should  have  thought,  that 
no  doubt,  in  Scotland  as  in  England,  a  suit  might  have  been  instituted  for  the  purpose  of  having 
the  accounts  adjusted  and  distribution  made.  But,  that  is  not  the  nature  of  this  case.  Here 
you  have  a  joint  stock  company,  a  corporation ;  and  although  there  is  not  in  Scotland,  as  there 
is  in  England,  any  process  provided  for  winding  up  the  concerns  of  the  company  when  it  is 
dissolved,  there  are  special  opportunities  and  means  given  to  all  the  shareholders  from  time  to 
time  to  see,  that  proper  accounts  are  rendered,  and  that  their  affairs  are  properly  conducted,  and 
the  accounts  are  to  be  periodically  submitted  to  the  general  meetings  of  the  shareholders,  and 
balances  are  to  be  struck. 

Now,  it  seems  to  me,  that,  under  these  circumstances,  until  there  has  been  a  complaint  made, 
and  until  there  has  been  an  effort  made  to  obtain  justice  by  applying  to  the  company,  this  mode 
of  bringing  an  action  at  the  suit  of  one  or  of  several  of  the  shareholders  is  incompetent.  It  may 
probably  be  unnecessary.  At  all  events,  it  would  be  right  to  try  what  could  be  done  without 
appealing  to  a  court  of  justice.  Such  an  appeal  to  a  court  of  justice,  under  such  circumstances, 
evidently  leads  to  the  most  inconvenient  consequences,  and  unless  it  be  absolutely  necessary,  I 
tbink  it  ought  not  to  be  permitted.  Now,  here  there  has  been  no  complaint  at  any  public 
meeting  of  the  company,  as  far  as  we  know,  and  no  attempt  to  make  any  such  complaint  of 
the  accounts  rendered,  or  to  call  a  meeting  for  the  purpose.  There  are  means  of  calling  a 
meeting,  but  none  of  them  have  been  resorted  to.  But  this  action  is  brought  by  several  gentlemen 
against  the  company,  and  against  the  directors  of  the  company,  and  I  think  that,  according  to 
the  analogy  of  the  cases  that  have  been  decided  in  England,  which  rest  upon  principles  that  are 
equally  applicable  to  Scotland,  this  ought  not  to  be  permitted.  If  one  shareholder  is  allowed  to 
bring  such  an  action,  then  each  individual  who  has  a  different  complaint  of  his  o\vn,  on  different 
parts  of  the  accounts  which  have  been  rendered,  may  follow  the  example.,  and  the  company  may 
be  torn  in  pieces,  and  utterly  ruined  by  the  litigation  in  which  it  is  involved. 

It  seems  to  me,  therefore,  that  this  is  a  case  in  which,  in  the  first  instance,  until  application 
has  been  made  to  obtain  justice  by  the  means  which  the  legislature  has  put  in  the  possession  of 
every  shareholder,  such  an  action  cannot  be  maintained. 

I  do  not  find  here  anything  which  might  not  have  been  ratified  and  adopted  by  the  company 
if  they  had  thought  fit.  I  think,  that  Sir  Hugh  Caims'  observations  upon  the  allegations 
respecting  the  misconduct  of  the  directors  are  well  founded,  because,  although  the  acts  that  were 
done  by  the  directors  were  ultra  vires  of  the  directors,  I  do  not  think  it  was  necessarily 
ultra  vires  of  the  company  to  have  condoned  the  acts  done  by  the  directors,  and  to  have  adopted 
them. 

For  these  reasons,  my  Lords,  I  think,  without  going  into  the  circumstantial  facts  of  the 
case,  and  the  authorities  cited,  I  must  advise  your  Lordships,  that  this  appeal  be  dismissed  with 
costs. 

Lord  Cranworth.— My  Lords,  I  concur  with  my  noble  and  learned  friend  in  thinking, 
that  there  is  no  ground  whatever  which  ought  to  induce  your  Lordships  to  interfere  with  these 
interlocutors  ;  on  the  contrary,  I  think,  that  they  have  been  correctly  made. 

First,  (not  taking  the  interlocutors  in  the  order  in  which  they  were  pronounced,)  as  to  the 
interlocutors  which  relate  to  the  merits  of  this  case.  In  my  opinion,  the  merits  of  the  case  are 
to  be  looked  at  with  reference  to  those  cases  which  have  been  decided  in  England,  and  which 
have  been  decided  on  a  principle  not  confined  to  the  peculiar  jurisdiction  of  the  English  Courts, 
but  applicable  to  the  jurisdiction  of  Courts  everywhere.  And,  that  principle  appears  to  me  to 
resolve  itself  into  this,  that  where  there  are  shareholders  in  any  incorporated  body  who  have, 
or  think  they  have,  a  right  to  complain  of  the  conduct  of  those  who  are  managing  the  affairs  of 
that  body,  their  remedy  is  not  directly  against  the  managers,  but  through  the  company,  against 
the  managers — and  through  the  company  only.  And  upon  very  obvious  principles,  the  managers 
are  the  servants  not  of  the  individual  shareholders,  but  of  the  company  ;  and  the  course,  there- 
fore, that  any  shareholder  must  take,  if  he  is  aggrieved,  is  to  call  upon  the  employers  of  those 
managers  to  bring  them  to  account,  and  then,  that  being  done,  to  get  relief  from  the  company 
itself.    If,  indeed,  there  be  any  collusion,  that  can  be  suggested,  or  any  specialty  to  shew,  that 
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the  ordinary  course  being  pursued  would  lead  to  injustice,  that  would  give  rise  to  differar 
considerations  ;  but  nothing  of  that  sort  occurs  here.  \ 

Now  Mr.  Roundell  Palmer,  with  great  ability,  tried  to  make  a  distinction  in  this  case,  aris^  1 
from  the  circumstance,  that  the  object  of  the  company  had  here  come  to  an  end  ;  that  tbcR 
was  no  railway  to  be  made  ;  and,  therefore,  he  likened  it  to  the  ordinary  case  of  a  partnersb^ 
where  the  partnership  has  come  to  an  end,  and  where  there  might  be  a  suit  by  any  partner  for  aa 
account  and  administration  of  assets.     But  it  appears  to  me,  that  the  position  in  which  these 
parties  stand  here  towards  these  directors  is  not  at  all  affected  by  the  circumstance,  that  it  ke 
become  impossible  to  make  the  railway.    What  these  parties  complain  of  is,  that,  in  the  progress 
towards  making  the  railway,  funds  got  into  the  hands  of  the  managers  of  this  company,  and  tk£ 
those  funds  have  not  been  duly  and  properly  accounted  for.      Now  it  appears  to  me,  that  tk  j 
principle  which  would  have  regulated  this  case,  if  it  were  still  possible  to  make  the  railway,  t1  i 
regulate  it  exactly  in  the  same  way,  now  that  the  object  of  the  company  has  come  to  an  eai  . 
There  can  be  no  difficulty  in  the  way  of  these  parties  having  a  general  meeting  called  for  tk 
purpose  of  winding  up  the  concern.    There  is  no  doubt,  that  such  a  meeting  could  be  called,  aid 
that,  with  the  sanction  of  that  meeting,  a  suit  might  be  brought  against  the  directors  on  die  pan 
of  the  company.    That  they  could  have  done  just  as  well,  now  that  it  has  become  impossible  ts 
make  the  railway,  as  if  no  such  impossibility  had  existed. 

At  one  time  I  was  much  struck  with  the  observation,  that  in*  one  of  the  articles  of  the  cos- 
descendence  there  is  an  averment,  that  proper  accounts  had  not  been  taken;  consequeathr it 
was  said,  that  something  had  been  done,  that  was  in  violation  of  the  act  of  parliament,  sa^ 
therefore  ti/ira  vires.  That,  in  my  opinion,  is  a  misapplication  of  the  principle  of  ultra  vim. 
The  meaning  of  ultra  vires  is, — if  a  corporation,  having  been  constituted  for  a  particular  objcd, 
appropriates  its  funds  to  something  else  than  that  object,  it  is  doing  something,  that  imfd^r 
it  is  forbidden  to  do  by  the  act  of  parliament.  That  is  ultra  vires.  But  to  say,  that  it  is  ultra  vsrss 
of  the  company,  that  the  accounts  have  not  been  accurately  kept,  seems  to  me  to  be  confoondnii 
together  two  grounds  of  complaint  which  are  altogether  distinct.  The  very  object  of  the  sc: 
for  calling  the  directors  to  account  is  to  have  corrected  any  irregularites  which  there  may  be  a 
the  accounts  that  have  been  rendered. 

My  Lords,  that  being  my  view  of  the  merits  of  the  case,  then  the  question  arises  as  to  other 
interlocutors — the  interlocutors  of  the  Lord  Ordinary  which  never  went  to  the  Inner  H<»se. 
Upon  that  subject  it  is  enough  perhaps  to  say,  that  is  a  matter  of  discretion,  but  I  do  not  think 
it  would  have  been  a  wise  exercise  of  discretion ;  indeed,  I  think  it  would  have  been  a  very  vtqi^ 
exercise  of  discretion  to  have  ordered  the  production  of  documents  upon  a  record  in  which  it  vas 
obvious,  that  the  record,  redus  sic  stantibus,  could  lead  to  no  result ;  because,  looking  at  ilie 
record,  if  I  am  right  in  the  view  which  I  take  of  it,  the  allegations  do  not  amount  to  any  relevast 
ground  of  complaint.  Consequently  the  ordering  a  production  of  the  documents  would  hatt 
been  merely  an  officious  interference  on  the  part  of  the  Court.  Upon  these  grounds,  thereftvc, 
I  agree  with  my  noble  and  learned  friend  in  thinking,  that  the  interlocutor  ought  to  be  affinned. 

Lord  Kingsdown. — My  Lords,  I  am  not  prepared  to  express  to  your  Lordships  any  dissent 
from  the  opinions  of  my  noble  and  learned  friends.  You  have  the  unanimous  opinion  of  the 
Court  below,  and  two  of  your  Lordships  having  expressed  a  decided  opinion  to  the  same  e6ea, 
I  do  not  see  any  ground  of  doubt  sufficient  to  justify  my  asking  for  time  tor  a  further  consideration 
of  this  case. 

Interlocutors  affirmed  with  costs. 
For  Appellants,  Grahame,  Weems,  and  Grahame,  Solicitors,  London;   W.,   A,  G.,  and 
R.  Ellis,  W.S.,  Edinburgh. — For  Respondents,  Connell  and  Hope,  Solicitors,  London  ;  George 
Wedderbum,  W.S.,  Edinburgh. 


MAY  14,  i860. 

The  Rev.  Dr.  Grant,  Collector  of  the  Ministers'  Widows'  Fund,  Appellant^  v. 
The  Rev.  Archibald  Livingston  and    Executrix,  Respoudents. 

Et  i  contra. 

Church— Ministers'  Widows'  Fund— Stipend,  Vacant— Statutes  54  Geo.  III.  c   169;  1592,  c 

1 17 — Interdict — A  minister  having  been  found  gtdlty  by  the  presbytery^  on  a  libel  concluding 

for  his  deposition^  obtained  an  interdict  at^ainst  any  church  judicatory  pronouncing  sentence 

against  him  in  the  process.     Thereafter,  the  General  Assembly  having  pronounced  senUnu  of 
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deposition,  he  obtained  two  other  interdicts  against  carrying  the  same  into  execution,  and 
against  any  presentation  being  issued,  and  with  the  view  of  being  continued  in  the  per/ormafice 
of  his  duties  as  minister.  Ultimately,  all  the  interdicts  having  been  recalled,  a  competition  took 
place  between  him  and  the  collector  of  the  Ministers^  fVidows*  Fund,  who  claimed  the  stipend, 
from  the  date  of  the  sentence  of  deposition,  as  vacant  stipend. 
Held  (affirming  judgment),  That  the  stipend  was  not  vacant  within  the  meaning  of  the  statute 
till  the  heritors  were  served  with  notice  of  the  sentence  of  deposition,  and  the  interdict 
removed,  and  therefore  the  claim  for  the  Widows^  Fund  must  be  repelled. 

Dr.  Grant  appealed,  maintaining,  in  his  case,  that  the  interlocutor  complained  of  was  con- 
trary to  the  provisions  of  the  act  of  the  parliament  of  Scotland,  1592,  cap.  117,  and  to  those  of 
the  54th  Geo.  ill.  cap.  169,  intituled  "  An  act  to  amend  and  render  more  effectual  an  act  passed 
for  the  better  raising  and  securing  a  fund  for  a  provision  for  the  widows  and  children  of  the 
ministers  of  the  Church  of  Scotland,"  and  is  injurious  to  the  rights  of  the  appellant,  as  general 
collector  of  the  said  fund,  under  and  by  virtue  of  these  acts. 

The  respondents  supported  the  judgment  on  the  following  grounds  : — i.  No  vacancy  in  the 

?arish  of  Cambusnethan  was  created  by  the  sentence  of  deposition  pronounced  against  Mr. 
.ivingston  by  the  General  Assembly,  on  the  27th  May  1842,  in  respect  the  sentence  could  not 
receive  any  civil  effect — the  patron  having  been  interdicted  by  the  civil  court  from  presenting  to 
the  benefice,  and  the  church  judicatories  having  been  interdicted  from  carrying  it  into  effect  ; 
and  in  respect  that,  during  the  suspension  of  the  operation  of  the  said  sentence  by  the  interdicts 
of  the  Court  of  Session,  Mr.  Livingston  continued  in  possession  of  the  benefice.  2.  Mr. 
Livingston  having  been  maintained  in  possession  of  the  benefice,  during  the  period  embraced  in 
the  competition,  by  the  interdicts  of  the  Court  of  Session,  and  having,  by  legal  authority, 
discharged  all  the  functions  of  minister  of  the  parish,  was  entitled  to  draw  the  stipend  payable 
for  the  period  in  question.  3.  Generally,  the  parish  not  having  been  vacant  during  the  period 
embraced  in  the  competition,  there  is  no  foundation  for  the  claim  of  the  appellant  to  be  preferred 
to  the  fund,  which  was  not  vacant  stipend,  in  the  sense  and  meaning  of  the  act  of  parliament. 

Roll  Q.C.,  and  R,  Pahner  Q.C.,  for  the  appellant. — ^The  interlocutor  of  the  Court  below, 
repelling  the  claim  for  the  Widows'  Fund,  was  wrong.  The  respondent  was  deposed  in  May 
1842,  and  the  sentence  was  regularly  intimated,  and  executions  of  intimation  duly  reported  to 
the  presbytery  and  the  patron.  The  stipend  was  vacant  from  that  date  within  the  meaning  of 
the  Ministers'  Widows'  Fund  Act,  54  Geo.  III.  cap.  169;  1592,  cap.  117  ;  1685,  cap.  18.  The 
collector  of  the  Widows'  Fund  is  put  in  place  of  the  patron,  who,  by  the  prior  statutes,  was 
bound  to  apply  the  stipend  due  from  1842  to  pious  uses.  It  is  said,  that  there  was  an  interdict 
which  suspended  the  sentence.  But  that  interdict  was  applied  for  on  grounds  which  were  not 
maintainable,  as  was  afterwards  settled  by  the  case  of  Livingston  v.  Proudfoot,  8  D.  898 ;  6 
Bell's  Ap.  469.  The  other  interdicts  were  also  quite  unfounded,  and  therefore  due  effect  ought 
to  b3  given  to  the  sentence  of  the  Assembly,  as  if  no  interdict  had  ever  been  granted.  The 
respondent*  s  title  was  determined  to  be  bad,  and  must  be  taken  to  have  been  bad  from  the  date 
of  the  sentence,  and  to  draw  back  to  that  date.  The  bar  created  by  an  interdict  is  not  like  the 
temporary  suspense  caused  by  an  appeal,  for,  till  the  appeal  is  decided,  the  cause  is  not  properly 
and  conclusively  decided  on  the  merits,  whereas  a  sentence  stopped  by  an  interdict  is  final  and 
conclusive  at  once,  provided  it  was  within  the  jurisdiction  of  the  Court.  Hence  the  intermediate 
possession  must  be  regulated  by  the  sentence,  whenever  it  is  ascertained  as  the  result,  that  that 
sentence  was  valid  and  competent.  The  Court  is  not  bound  to  declare  the  intermediate  posses- 
sion valid  merely  because  it  was  protected  by  its  own  interdict,  for  an  interdict  can  be  declared 
void,  and  reduced  like  any  other  act,  and  the  possession  under  it  may  be  declared  to  be 
wrongous,  especially  when  it  is  considered  interdicts  are  often  granted,  in  the  first  instance,  with- 
out argument.  In  Gordon  v.  L,  Kinnoull,  4  Bell's  Ap.  126,  the  House  inquired  into  the  reason 
of  the  prolonged  vacancy  of  the  benefice,  and  ordered  the  accumulated  stipend  to  be  paid  to  the 
Widows'  Fund,  because  it  was  the  fault  of  the  presbytery  and  not  of  the  collector  of  the  fund ; 
so  also  in  Clark  v.  Presbytery  of  Dunkeld* 

Anderson  Q.C.,  and  Mundell,  for  the  respondents. — The  question  is,  whether  the  stipend  was 
vacant,  in  1842,  from  the  date  of  the  sentence  of  deposition.  The  mere  sentence  of  itself  does 
not  create  a  vacancy.  It  was  necessary  for  the  sentence  to  be  extracted,  and  for  the  civil  court 
to  give  effect  to  the  sentence  by  ejecting  the  incumbent,  and  this  was  never  done.  The  sentence 
was  merely  an  inchoate  act,  and  all  the  ulterior  effects  of  it  were  suspended  by  the  interdicts. 
The  question  is,  therefore,  whether  the  Court  of  Session  could  declare  a  vacancy  to  exist  before 
the  interdict  was  recalled.  The  interdict  was  a  good  title  of  possession,  and  the  fact  of  the 
possession  continuing  good,  and  the  duties  being  discharged  by  the  respondent,  necessarily 
mferred,  that  no  vacancy  had  yet  occurred. 
Lord  Chancellor  Campbell. — My  Lords,  I  am  of  opinion  the  interlocutor  appealed 

*  See  previous  reports  13  D.  394,  649 :  23  Sc.  Jur.  171.        S.C.  32  Sc.  Jur.  514.  ^ 
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against  ought  to  be  affirmed.  There  are  two  grounds  upon  which  it  has  been  supported*  Tbe 
one  is  the  necessity  of  an  extract  of  the  sentence ;  the  other  is  the  interdict^  which  was  in  tsa 
force  at  the  time  that  the  suit  of  muitiplepoinding  was  commenced.  Upon  the  first  groond  I 
do  not  feel  so  strongly  as  upon  the  second.  Upon  the  first  I  should  have  entertained  serkas 
doubts,  but  I  hardly  think  it  necessary  for  me  to  give  any  opinion  upon  the  first  groasd, 
because  upon  the  second  I  entertain  no  doubt  whatever. 

Now,  my  Lords,  I  will  assume,  that  the  sentence  of  the  presbytery  on  the  27th  of  May  iSp 
was  regular  and  valid,  and  that  that  was  a  sentence  of  deprivation ;  and  that,  if  there  had  bees 
no  interdict  and  no  extract  of  the  sentence,  it  would  have  made  the  benefice  vacate,  so  that  there 
would  have  been  a  vacancy  from  that  time.  But  it  seems  to  me,  that,  when  there  was  on  & 
following  day  an  interdict  by  lawful  authority,  forbidding  any  party  whatsoever  to  do  anythag 
under  that  sentence,  that  prevented  Dr.  Grant,  until  the  interdict  should  be  recalled,  firos 
lawfully  claiming  the  vacant  stipend. 

Now  the  prayer  of  the  interdict,  which  was  granted  in  the  terms  of  the  prayer,  was,  "  May  k 
please  your  Lordships,  to  suspend  the  proceedings  and  sentence  complained  of,  and  to  interdict, 
prohibit,  and  discharge  all  execution  and  intimation  of  the  same,  ana  all  pretended  proceediofs 
m  furtherance  or  pursuance' of  the  same,  and  any  attempt  in  any  way  whatever  to  carry  the  same 
into  effect,  and  from  doing  any  act  or  thing  prejudicial  to  the  status,  rights,  and  privil^es  of  the 
complainer  as  such  incumbent." 

Now  this  was  an  interdict  which  the  Court  of  Session  had  an  undoubted  right  to  pronoimoe, 
and  which,  by  the  law  of  Scotland,  ought  to  have  been  obeyed.  I  say,  that  that  prevented  Dr. 
Grant,  while  it  was  in  force,  from  claiming  from  the  heritors  of  the  parish  the  vacant  stipend,  or 
rather,  the  stipend  which  might  otherwise  have  been  considered  the  vacant  stipend.  That  vis 
doing  something  in  execution  of  the  sentence,  and  attempting  to  carry  the  same  into  efied, 
because  it  was  by  virtue  of  that  sentence,  that  the  benefice  became  vacant,  and  that  Dr.  Grant, 
representing  the  Widows'  Fund,  had  a  right  to  the  vacant  stipend.  That  was  doing  an  ad 
prejudicial  to  the  status  and  privileges  of  the  complainer  as  such. 

Now,  let  us  see  what  was  the  state  of  things  at  that  time.     The  sentence  of  deprivation  pro- 
nounced by  the  General  Assembly  was  impeached  upon  the  ground,  that  it  was  pronoanced  by  a 
tribunal  not  properly  constituted  ;  that  the  tribunal  so  constituted  had  no  jurisdiction  ;  and  that, 
therefore,  that  sentence  of  deprivation  was  unlawful,  and  null  and  void.     That  was  a  very  grave 
question  to  be  determined.     The  effect  of  the  presence  of  those  ministers  quoad  sacra^  vhovere 
not  properly  members  of  the  Assembly,  was  a  new  question,  and  by  no  means  without  difficulty. 
That  sentence  was  brought  before  this  House,  and  after  long  discussion  it  was  held,  that  the 
sentence  had  been  properly  pronounced.     But  the  House  might  have  been  of  a  contrary  opinion, 
and  in  that  case  the  mterdict  would  not  have  been  recalled,  and  Mr.  Livingston  would  haTe 
remained  the  incumbent  of  Cambusnethan,  and  entitled  to  all  the  profits  of  the  living.     There- 
fore, until  that  was  determined,  it  was  impossible  to  say,  whether  the  sentence  was  a  good  or 
valid    sentence  or  not.      The    proceeding   on  which   the    interdict    was   granted    was  not, 
strictly  speaking,  an  appeal,  because  the  Court  of  Session  is  not  an  appellate   court  from 
the   General  Assembly ;  but  it  had  all  the  effect  of  an  appeal ;  and,  by  the   law  of  that 
part  of  the  United   Kingdom,   it   prevented    that  sentence  being  carried  into   efiect  until 
It  should  be  reviewed  by  the  Court  of  the  highest  authority  in  this  country.     It  must^  as  I  con- 
ceive, be  of  the  same  nature  as  if  it  had  been  an  appeal.     That  being  so,  we  find,  that  the 
muitiplepoinding  suit  was  commenced  on  the  8th  of  July  1844,  when  this  interdict  was  still  in 
force,  and  I  cannot  consider,  that  it  was  competent  to  Dr.  Grant  at  that  time  to  claim  the  vacant 
stipend.     It  was  then  a  matter  wholly  uncertain  and  contingent  whether  be  should  be  entitled  to 
.it,  or  whether  it  should  not  remain  the  property  of  Mr.  Livingston.     Upon  these  grounds  it 
seems  to  me,  that  if  the  muitiplepoinding  had  been  heard  immediately  while  the  interdict  was  in 
force,  there  ought  not  to  have  been  judgment  for  Dr.  Grant    We  are  not  now  considering  the 
.rights  of  Mr.  Livingston,  but  the  rights  of  Dr.  Grant,  who  is  the  appellant  at  our  bar;  and  if  the 
muitiplepoinding  had  been  heard  and  decided  upon  at  the  time,  the  interdict  still  remaining  in 
full  force,  I  think  there  ought  to  have  been  judgment  against  him.     I  do  not  think,  that  the 
circumstance  of  the  subsequent  proceedings,  whereby  the  interdict  was  reduced,  can  be  of  any 
effect  to  make  it  a  nullity.     It  has  indeed  appeared  in  the  result,  that  the  interdict  was  erroneous, 
and  ought  not  to  have  been  granted,  and  that  the  Court,  upon  hearing  the  merits  of  the  case,  ou^t 
to  have  come  to  the  conclusion,  that  the  sentence  of  deprivation  was  properly  pronounced;  but 
still,  if  nothing  had  been  done  to  get  the  interdict  recalled,  I  think  it  would  have  been  an 
absolute  bar  to  the  claim  of  Dr.  Grant.     I  do  not  think,  that  the  judgment  subsequently  pro- 
nounced, reducing  the  interdict,  made  it  a  nullity  previously  to  that  time.     I  think  it  had  the 
same  force,  till  it  was  reduced,  that  it  would  have  had  if  it  had  been  found  to  have  been  properly 
issued. 

Therefore,  my  Lords,  without  entering  into  the  question  of  the  necessity  of  the  extract,  it 
seems  to  me,  that,  upon  these  grounds,  upon  which  Lord  Fullerton  mainly  relies,  I  must  advise 
your  Lordships  that  the  judgment  be  affirmed. 
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Lord  Cranworth. — My  Lords,  I  have  come  to  the  same  conclusion  with  my  noble  and 
learned  friend,  though,  I  must  own,  not  without  considerabie  fluctuation  of  opinion  during  the 
argument.  If  the  matter  had  turned  upon  what  I  at  first  supposed  that  it  would  turn  upon, 
nauiely,  the  construction  of  the  old  statute  which  was  referred  to,  I  should  very  much  incline  to 
concur  in  the  argument  which  has  been  pressed  on  the  part  of  the  appellant,  that  the  church 
became  absolutely  vacant  upon  the  pronouncing  of  the  sentence  of  deprivation  by  the  General 
Assembly.  But  I  do  not  think  it  does  turn  upon  that  point.  The  question  turns  upon  this — 
"What  judgment  ought  the  Court  of  Session  to  have  given  if  they  had  been  called  upon  to  pro- 
nounce finally  upon  the  matter  on  the  8th  July  1844.^  Because,  although  the  proceedings  have 
been  long  protracted  since  that  time,  the  question  is — What  were  Dr.  Grant' s  rights  at  the  time 
Mrhen  he  intervened  by  his  action  of  multiplepoinding  in  the  month  of  July  1844?  That  is  the 
question  that  is  to  be  determined. 

Now  at  that  time  both  the  interdicts  (but  the  latter  I  chiefly  refer  to)  were  in  full  force.  And 
the  law  of  Scotland  is  laid  down  distinctly  by  Lord  Fullerton  to  be  this  :  ^' These  interdicts 
raised  the  question,  whether  or  not  the  sentence  was  valid.  And  until  that  question  was  decided 
against  him  there  could  be  no  actual  vacancy,  because  there  was  no  sentence  of  deprivation 
inrhich  was  undeniably  valid  and  admitted  of  being  carried  into  execution.  While  that  question 
continued  undecided  during  the  continued  operation  of  the  interdicts,  the  sentence  of  deprivation 
was  for  every  practical  purpose  suspended." 

Now  taking  that,  even  with  qualification,  to  be  the  law  of  Scotland,  it  is  quite  clear,  that,  on 
the  8th  July  1844,  it  was  incompetent  to  the  Court  of  Session  to  pronounce  in  favour  of  Dr. 
Grant.  And  although  a  question  might  arise  if  similar  proceedings  had  been  or  should  be  now 
instituted  after  that  interdict  has  been  got  rid  of,  the  question  is  not.  What  would  be  the  result  of 
an  action  instituted  after  1850.^  but,  What  were  the  rights  of  the  parties  in  1844?  Upon  these 
grounds,  my  Lords,  I  concur  with  my  noble  and  learned  friend  in  thinking  that  the  Court  of 
Session  was  right,  and  that  the  interlocutor  ought  to  be  affirmed. 

Lord  Wenslevdale. — My  Lords,  I  agree,  that  in  this  case  the  judgment  of  the  Court  below 
ought  to  be  afHrmed.  There  are  two  points  to  be  considered  in  this  case.  First,  Whether,  if 
there  had  been  no  interdict,  the  judgment  of  the  Court  was  right ;  and,  secondly.  What  the 
eflfect  of  the  interdict  would  be.  Now,  I  have  attentively  considered  the  judgments  of  the  Lord 
President,  Lord  Fullerton,  and  Lord  Cuninghame,  and  I  see  no  sufficient  ground  for  thinking, 
that  the  judgments  of  the  majority  of  the  Judges  in  this  case  are  not  perfectly  right.  It  seems 
to  me,  that  they  accord  perfectly  with  good  sense.  I  quite  agree,  that  the  effect  of  the  sentence 
of  the  General  Assembly  is  to  vacate  the  benefice  in  some  sense.  But  does  it  vacate  it 
absolutely,  so  as  to  make  the  benefice  absolutely  void  ?  or  is  it  only  to  be  a  ground  of  further 
proceedings  by  which  it  must  be  vacated  in  point  of  fact  ?  Now  my  impression  is,  that  the  judg- 
Dient  of  the  Lord  President  is  perfectly  right ;  that  the  heritors  cannot  take  notice  of  the  sentence 
of  deposition  until  they  have  been  served  with  an  extract  of  formal  notification  of  the  judgment. 
After  that  notice  they  then  know  the  person  to  whom  they  ought  to  pay  the  stipend,  but  till  that 
is  done  I  cannot  satisfy  myself,  that  the  benefice  is  vacant  in  any  respect  whatever  in  point  of 
law.  It  may  be,  as  Mr.  Anderson  contends,  that  it  is  necessary  to  have  recourse  to  civil  process, 
in  order  to  carry  that  sentence  into  effect.  I  cannot  say,  that  I  am  satisfied  upon  that  point.  It 
seems  to  me,  however,  that  something  is  required  to  be  done.  The  Lord  President  having 
intimated  his  opinion,  that  there  ought  to  be  an  extract  or  formal  notification  in  order  to  make 
the  sentence  valid,  that  seems  to  me  so  perfectly  well  founded,  that  I  rely  upon  it.  Therefore, 
upon  that  ground,  I  think  the  judgment  of  the  Court  below  ought  to  be  affirmed. 

With  respect  to  the  other  point,  I  am  strongly  inclined  to  the  opinion  of  my  noble  and  learned 
friend  on  the  woolsack,  though  I  feel  some  difficulty  about  it.  It  does  seem  a  hardship,  that  the 
claimant  who  made  his  claim  in  July  1844,  and  who  now  turns  out  to  be  really  entitled  to  it, 
should  be  deprived  of  that  advantage  by  a  subsequent  interdict  which  ought  not  to  have  issued. 
I  feel  considerable!  doubt  upon  that  part  of  the  case.  Certainly  I  am  not  satisfied,  that  the 
judgment  of  the  Court  below  was  wrong.     On  the  contrary,  I  think  it  was  perfectly  right. 

Lord  Chelmsford. — My  Lords,  after  a  most  careful  and  anxious  consideration  of  this  case, 
I  cannot  bring  my  mind  to  the  conclusion  at  which  my  noble  and  learned  friends  have  arrived  ; 
but  out  of  deference  to  their  judgments,  I  think  it  would  not  be  right  for  me  to  give  any 
expression  to  my  doubts,  and  therefore  I  shall  decline  to  express  any  opinion  upon  this  case 
with  respect  to  these  interlocutors. 

I  would  suggest  to  your  Lordships  whether  it  ought  to  be  with  costs  in  this  case. 
Lord  Wensleydale. — Without  costs,  I  think. 

Lord  Chancellor. — The  rule  for  a  great  many  years  has  been,  that  the  victor  should  have 
his  costs,  but  that  is  subject  to  exceptions. 
Lord  Cranworth.— I  think  there  should  be  no  costs. 

Mr,  Anderson, — If  we  do  not  get  the  costs  here,  we  shall  derive  little  benefit  from  the 
appeal. 
Mr,  RolL — My  learned  friend  is  not  entitled  to  have  a  second  argument. 
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Lord  Chancellor. — I  was  glad  to  hear  my  noble  and  learned  friend  propose,  that  tk 
judgment  should  be  without  costs.  I  should  hardly  have  ventured  to  propose  it  myself^  boc  I 
rejoice  in  it. 

Interlocutors  in  both  appeals  affirmed. 

For  Appellant^  Spottiswoode  and  Robertson,  Solicitors,  London  ;  H.  M.  In^lis,  W-1, 
Edinburgh.— /v7r  Respondents^  Deans  and  Rogers,  Solicitors,  London;  Wotherspooa  and 
Morison,  S.S.C.,  Edinourgh. 


MAY  14,  1860. 

Mrs.  Jane  Marshall  or  Houston  (Executrix  of  the  late  Robert  Houston), 

Appellant,  v,  THE  MAGISTRATES  OF  Glasgow,  Respondents. 

Burgh— Minister's   Stipend— Common  good  of    Burgh— Statute,   Construction    of Glassov 

Municipal  Act,  9  and  10  Vict  c.  289,  §  14—^9^  the  act  9  and  10  VUt,  c,  289,  the  mumci^Uh 
0/ Glasgow  was  extended  over  Gorbals parish  j  and  by  the  i/^h  section  ''the  common  ^oodaid 
property,  heritable  and  moveabUy  and  means  and  revenues,  and  income  of  every  desm'^tic*:^ 
belonging  to  the  barony  of  Gorbals,  was  tramf erred  to,  and  vested  in,  the  town  council 

Held  (affirming  judgment),  That  in  construing  the  Statute,  the  corporation  ofGlas^oTv  'were  mat 
licdflefor  the  arrears  of  stipend  due  to  the  minister  of  the  parish  of  Gorbals^  the  parish  kavinr 
been  constituted  by  decree  of  the  Teind  Court,  and  the  property  yielding  stipend  not  ha^g 
been  part  of  the  common  good  of  the  barony  ^  *^ 

The  judgment  of  the  Court  of  Session  having  been  brought  under  the  review  of  the  House  rf 
Lords,  the  appellant  maintained,  in  her  printed  case,  that  the  judgment  should  be  rever^^— 


extended  city  of  Glasgow.  2.  Because  the  distinction  relied  on  by  the  respondents  between  the 
"  barony  of  Gorbals  "  and  the  "  village  of  Gorbals  "  had  no  foundation  in  point  of  fact,  so  far  a- 
related  to  the  application  of  the  14th  section  of  the  statute.  3.  Even  if  the  respondents  coaW 
establish  that  the  village  of  Gorbals  still  existed  as  a  separate  corporation,  distinguishable  frrai 
the  barony  of  Gorbals,  and  that  the  church  and  other  property  belonged  to  the  viUaire  and  nsA 
to  the  barony,  the  property  would  be  carried  to  the  respondents  by  the  Municipality  Extensica 
Act. 
The  respondents,  in  their  printed  case,  supported  the  judgment  on  the  following  eroiinds  •— 

1.  The  property  in  question  never  having  formed  part  of  the  common  good  or  pro^rty  of  the 
barony  of  Gorbals,  and  never  having  been  held  or  adminstered  for  its  behoof  was  not 
transferred  to  the  respondents  by  the  14th  section  of  the  Glasgow  Municipal  Extension  Act 

2.  The  property,  rights,  and  liabilities  in  question  were  expressly  excluded  from  the  operatiao  of 
the  said  act,  3.  According  to  the  sound  construction  of  the  act,  the  respondents  were  not  bound 
to  take  over  the  said  property,  or  to  make  payment  of  the  arrears  of  stipend  concluded  for 
4.  The  appellant  had  not  averred  any  case  relevant  or  sufficient  to  entitle  her  to  maintain  the 
opposite  construction.  On  the  contrary,  her  own  "allegations,  taken  in  connexion  with  the 
statutory  provisions  founded  on,  as  well  as  the  documents  or  writings  in  process,  shewed 
conclusively  that  her  pleas  were  all  untenable  in  law  and  fact. 

R,  Palmer  Q.C.,  and  Neish,  for  the  appellant.— According  to  the  true  construction  of  the  act 
8  and  9  Vict.  c.  289,  §  14,  the  whole  property  of  the  barony  of  Gorbals  passed  to  the  citv  of 
Glasgow,  subject  to  its  liabilities.  The  question  is,  whether  this  church  was  part  of  the  common 
good  belonging  to  the  barony  of  Gorbals.  All  the  formal  titles  of  the  lands  represent  that  diese 
lands  are  to  be  held  for  the  use  of  the  inhabitants  or  feuars  of  Gorbals,  and  it  cannot  be  said  that 
it  was  part  of  the  property  belonging  to  the  village  of  Gorbals.  There  is,  in  fact,  no  distincdon 
between  those  two  expressions,  for  the  village  was  merely  the  name  given  to  the  barony  in  its 
earlier  and  transitional  stage.  But  even  if  the  village  was  something  distinct  from  the  barony 
still  the  property  belonging  to  both  passes  by  the  words  of  the  Statute  8  and  9  Vict  c  28a  6  i! 

The  Lord  Advocate  (MoncreifT),  and  Sir  H,  Cairns  Q.C.,  for  the  respondents,  were  notcaUed 
upon. 

Lord  Chancellor  Campbell.— My  Lords,  this  is  an  action  brought  against  the  maristrates 
of  Glasgow  for  a  stipend  alleged  to  be  due  from  them  to  Mr.  Houston,  late  the  minister  of  the 

1  See  previous  reports  19  D.  734  :  29  Sc.  Jur.  331.        S,  C  32  Sc.  Jur.  516. 
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parish   of  Gorbals.     The  pursuer  below  seeks  to  make  out  his  case  by  shewing,  that  certain 

Croperty  was  vested,  by  act  of  parliament,  in  the  magistrates  of  Glasgow  as  Lords  of  this  barony, 
eing  part  of  the  common  good  of  the  barony,  and  that  that  being  so,  they  became  liable  to  pa^ 
the  stipend  in  question.  The  first  thing  to  be  done  is  to  prove,  that  this  property  was  part  of  the 
common  good  of  the  barony.  Now,  it  seems  to  me,  not  only  that  there  is  no  such  evidence,  but 
that  there  is  clear  evidence  to  shew,  that  it  was  not  part  of  the  common  good  of  the  barony.  It 
iwas  bought  by  individuals,  and  administered  by  individuals,  and  it  never  was,  so  far  as  I  can 
discover,  part  of  the  common  good  of  the  barony.  But  it  is  upon  that  ground,  that  the  liability 
is  alleged.  And  unless  that  first  step  is  made  out,  unless  that  foundation  is  laid,  that  this 
property  was  the  common  good  of  the  barony,  there  is  no  ground  for  alleging  the  liability. 

It  is  unnecessary  for  me  to  go  through  all  the  minute  details  of  the  case.     Many  observations 

have  been  made  by  several  members  of  your  Lordships'  House  as  the  argument  proceeded ;  and 

upon  the  grounds  which  have  been  so  suggested,  1  am  satisfied,  that  this  appeal  is  an  entire 

mistake  on  the  part  of  those  who  seek  to  charge  the  Corporation  of  Glasgow  with  this  stipend ; 

and  that  the  remedy,  whatever  the  remedy  may  be,  is  not  against  the  Corporation  of  Glasgow, 

but  that  those  must  be  selected  who  still  represent  this  property  in  respect  of  which  the  liability 

for   the  minister's  stipend  is  alleged.     The  17th  section  of  the  act  of  parliament  has  been 

particularly  called  to  our  attention,  but  that  clearly  does  not  at  all  vary  the  case  nor  support  the 

liability  alleged  by  the  pursuer.  I  shall  therefore  advise  your  Lordships,  that  the  appeal  shall  be 

dismissed  with  costs. 

Lord  Cranworth. — My  Lords,  I  have  nothing  to  add,  as  I  concur  entirely  with  the  view 

taken  by  my  noble  and  learned  friend.     I  confess  at  one  time  I  was  a  little  staggered  with  the 

argument  that  Lord  Curriehill  used,  and  if  I  could  have  found,  that  the  14th  section  of  the  act  of 

parliament  contained  anything  like  a  recital,  that  there  was  property  belonging  to  the  barony,  I 

should  have  been  very  much  inclined  to  say,  that  although  that  was  not  strictly  borne  out,  yet 

inasmuch  as  there  was  property  in  which  the  barony  had  to  some  extent  an  interest,  the  recital 

might  be  taken  to  have  referred  to  that ;  but,  on  looking  at  that  clause,  we  find,  that  there  is  no 

such  assertion  at  all     The  words  are,  "  That  the  common  good  and  property  belonging  to  the 

city  of   Glasgow,  to   the  barony  of   Gorbals,  to  the  burgh  of  Calton,  and  to  the  burgh   of 

Anderston,  shall  be  all  vested"  in  the  new  body.     That  is  just  in  the  same  way  as  with  regard 

to  the  trust  of  the  17th  section,  and  just  in  the  same  way  as  with  regard  to  the  police  fund  in  the 

other  section ;  that  is  to  say,  that  the  property  would  be  vested  if  there  was  any.     They  are 

merely  general  words  introduced  in  order  to  meet  the  case  of  there  being  such  property — if  there 

was  any. 

Lord  Wensleydale. — My  Lords,  I  am  entirely  of  the  same  opinion.  It  is  incumbent  upon 
the  pursuer  to  prove,  that  this  was  common  good,  the  property  of  the  barony,  and  he  certainly 
has  failed  upon  the  evidence  in  proving  that.  It  is  not  proved  to  be  the  common  good,  the 
property  of  the  barony;  and  therefore  it  is  not  vested  in  the  corporation  of  Glasgow.  The 
pursuer  has  the  same  remedy,  that  he  had  before  the  passing  of  this  act.  If  there  had  been  any 
weight  in  the  argument  of  Lord  Curriehill,  that  the  act  of  parliament  purported  to  pass  to  the 
Corporation  of  Glasgow  some  public  property  in  the  barony  of  Gorbals,  then  I  think  there  might 
have  been  a  question.  It  might  then  have  been  contended,  that  inasmuch  as  there  was  no  public 
property  in  the  primary  and  true  sense  of  the  word,  which  passed,  this,  which  might  be  said  to 
be  public  property  in  a  secondary  sense,  might  have  passed.  But  the  act  of  parliament  only 
says,  that  if  there  be  any  public  property  in  any  of  these  parishes,  it  shall  pass.  It  is  not  to  be 
read  as  saying,  that  there  was  public  property  in  each  and  every  one  of  them.  If  it  had  said 
that,  there  would  have  been  some  weight  in  that  argument,  but  it  does  not  say  that;  it  merely 
says,  that  all  public  property,  that  shall  happen  to  be  in  any  of  these  districts,  shall  pass  to  the 
corporation  of  Glasgow.  Therefore  I  entirely  concur  with  my  noble  and  learned  friends  who 
have  preceded  me,  in  the  opinion,  that  this  appeal  ought  to  be  dismissed. 

Lord  Chelmsford. — My  Lords,  I  entirely  concur  in  the  opinions  which  have  been  expressed 
by  my  noble  and  learned  friends;  and  I  think  it  quite  unnecessary  for  me  to  add  to  what  they 
have  said. 

Interlocutors  affirmed  with  costs. 
For  Appellant^  Holmes,  Anton,  and  Tumbull,  Solicitors,  London;  David  Crawford,  S.S.C., 
Edinburgh. — For  Respondents^  Loch  and  Maclaurin,  Solicitors,  London;   Simon   Campbell, 
S.S.C,  Edinburgh. 
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The  Right  Hon.  ALEXANDER  Fraser  Baron  Saltoun,  Appellant^  v.  Ha 
Majesty's  Advocate  General  for  Scotland,  Respondent 

Succession  Duty  Act,  16  and  17  Vict.  c.  51 — Entail — Clause — Construction — Predecessor. 
Held  (reversing  judgment),  That^  under  the  Succession  Duty  Aciy  16  and  17    Vict.  c.  51,  A 

predecessor  of  the  heir  of  entail  in  possession  was  the  maker  of  the  tailzie^  and  not  the  imi 
,    ately  preceding  heir^  and  as  the  former  was  grandmother^  and  the  latter  was  uncU^  the  dut^  ^ 

one  per  cent,  only  was  due  from  the  heir  in  possession,^ 

In  1846,  the  Right  Honourable  Marjory  Lady  Saltoun,  vho  died  in  1851,  executed  a  deed  or 
tailzie  of  the  lands  of  Ness  Castle  and  others,  the  destination  whereof  was  ''  to  and  in  favoor  of 
the  Right  Honourable  Alexander  George,  now  Lord  Saltoun,  my  only  surviving  son,  and  totltt 
heirs  of  his  body ;  whom  failing,  to  Alexander  Fraser,  Esquire  (the  defender),  captain  in  Her 
Majesty's  28th  Regiment  of  Foot,  presently  in  the  East  Indies,  eldest  son  of  my  deceased  set 
the  Honourable  William  Fraser,  sometime  merchant  in  London,  and  the  heirs  of  his  bodj;^ 
whom  failing,  to  other  heirs. 

Alexander  George  Lord  Saltoun,  named  in  the  deed,  was  infeft  on  23d  November  1846.  He 
died  on  i8th  August  1853,  without  issue,  and  the  defender,  Alexander  Baron  Saltoun,  was  there- 
after served  as  *'  nearest  and  lawful  heir  of  tailzie  and  provision  in  special  to  the  said  deceased 
Alexander  George  Fraser,  Lord  Saltoun,"  in  the  lands,  conform  to  decree  of  service,  dated  igdi 
June  1854,  and  was  infeft  thereon  upon  29th  June  i8?5. 

The  Succession  Duty  Act,  16  and  17  Vict,  c,  51,  §2,  provides  that, — "Every  past  or  fiitice 
disposition  of  property,  by  reason  whereof  any  person  has,  or  shall  become  beneficially  entitled 
to  any  property,  or  the  income  thereof,  upon  the  death  of  any  person  dying  after  the  tiioe 
appointed  for  the  commencement  of  this  act,  either  immediately  or  after  any  interval,  either 
certainly  or  contingently,  and  either  originally  or  by  way  of  substitutive  limitation,  and  ever? 
devolution  of  law  of  any  beneficial  interest  in  property,  or  the  income  thereof  upon  the  death  k 
any  person  dying  after  the  time  appointed  for  the  commencement  of  this  act  to  any  other  person 
in  possession  or  expectancy,  shall  be  deemed  to  have  conferred,  or  to  confer,  on  the  person 
entitled  by  reason  of  such  disposition  or  devolution,  a  succession ;  and  the  temi  '  successor' 
shall  denote  the  person  so  entitled,  and  the  term  '  predecessor'  shall  denote  the  setdor,  dispooer, 
testator,  obligor,  ancestor,  or  other  persons  from  whom  the  interest  of  the  successor  is  or  shall 
be  derived." 

Sect.  loth  of  the  act  fixes  the  duty  at  one  per  cent,  where  the  successor  is  the  lineal  issue  of 
the  predecessor,  and  at  three  per  cent  where  the  successor  is  the  descendant  of  a  brother  of  the 
predecessor. 

The  Crown  claimed  succession  duty  upon  the  defender's  succession,  at  the  rate  of  three  per 
cent.,  according  to  his  relationship  to  Alexander  George  Baron  Saltoun,  on  the  ground  that  the 
latter  had  been  feudally  vested  in  the  fee  of  the  lands  under  the  entail ;  and,  that  the  defender 
having  made  up  titles  to  him  by  being  served  as  his  nearest  and  lawful  heir  of  tailzie  azxi 
provision,  and  having  had  himself  infeft  upon  the  service,  Alexander  George  Fraser  was  the 
ancestor*  s  predecessor,  from  whom  the  interest  of  the  defender  was  derived. 

The  defender  maintained,  that  the  entailer  was  the  predecessor  of  all  the  heirs  taking  under 
the  entail ;  and  therefore,  that,  as  he  was  lineal  issue  of  the  entailer,  he  was  only  liable  for  duty 
at  the  rate  of  one  per  cent.  Heirs  of  entail,  he  maintained,  acquired  no  right  from  one  another, 
as  they  neither  gave  to,  nor  took  anything  from,  one  another.  Although  they  served  as  heirs 
to  one  another  under  the  entail,  it  was  to  take  up  a  right  conferred  on  them  by  the  entailer,  and 
the  provisions  of  the  entail  expressly  excluded  them  from  making  up  a  title  in  any  other  manner. 
They  could  obtain  no  right  to  the  lands,  therefore,  but  by  virtue  of  the  disposition  contained  in 
the  entail,  and  as  that  was  granted  by  the  entailer,  their  title  consecjuently  was  derived  from 
Lady  Saltoun.  The  party  to  whom  each  heir  served  gave,  and  could  give,  them  nothing — it  was 
the  entailer,  through  the  entail,  from  whom  their  right  was  derived. 

The  Court  of  Session  held,  that  the  "  predecessor  "  was  the  heir  last  seized,  and  that  the  daty 
was  determined  by  the  relationship  between  him  and  the  heir  who  succeeded. 

*  See  previous  reports  21  D.  124;  31  Sc.  Jur.  76.  S.  C.  3  Macq.  Ap.  659;  32  Sc 

Jur.  641. 
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Lord  Saltoun  appealed,  maintaining,  in  his  case,  that  the  judgment  of  the  Court  of  Session 
should  be  reversed,  because,  according  to  the  sound  construction  of  the  statute,  the  late  Lady 
Saltoun  was  the  predecessor  of  the  appellant,  who  took  as  substitute  heir  of  entail  under  the  deed 
of  entail  executed  by  her  as  disponer,  and  was  therefore  liable  only  in  the  duty  of  one  per  cent 
on  the  amount  of  the  succession,  as  being  the  lineal  descendant  of  the  entailer. 

Roit  Q.C.,  Anderson  Q.C.,  and  Taylery  for  the  appellant. — The  decision  of  the  Court  below 

was  wrong,  inasmu::h  as  it  was  held,  that  Lady  Saltoun,  the  maker  of  this  entail,  was  not  the 

predecessor  of  the  appellant.     The  appellant  was  entitled  to  take  this  estate  by  virtue  solely  of 

the  deed  of  entail  made  by  Lady  Saltoun  in  1846,  and  by  virtue  of  nothing  else.     The  uncle  of 

the  appellant,  who  was  the  institute  and  preceding  heir  of  entail,  could  neither  give  nor  take 

away  the  estate  as  far  as  he  himself  was  concerned.    It  was  not  by  inheritance  that  the  appellant 

took  the  estate  from  the  preceding  heir.     It  is  no  doubt  the  theory  of  Scotch  law,  that  each  heir 

of  entail  is  fiar  of  the  estate,  subject  to  the  restrictions  put  upon  him  by  the  deed,  and  it  is  the 

usual  form  for  each  heir  to  be  served  heir  to  the  heir  preceding  him.     But,  that  is  a  mere 

technicality  ;  and  the  substance  of  the  thing  is,  that  each  heir  takes  his  succession  from  the 

maker,  and  is  for  all  practical  purposes  a  liferenter  of  the  estate.     The  substance  of  the  thing 

must  be  looked  to,  especially  as  this  is  an  imperial  statute  passed  for  the  express  purpose  of 

enacting  a  general  rule  capable  of  adapting  itself  as  nearly  as  possible  in  the  same  way  to  classes 

occupying  analogous  positions  under  discordant  laws.     The  legislature  is  not  to  be  taken, 

therefore,  as  meaning,  by  the  terms  it  uses,  precisely  the  same  thing  as  would  be  technically 

correct  in  either  the  law  of  England  or  of  Scotland.     By  the  statute,  §  2,  a  "predecessor"  is 

defined  to  mean  the  person  "from  whom  the  interest  is  derived.'*     In  that  sense  it  was  obvious 

that  the  appellant  derived  his  interest  solely  from  Lady  Saltoun,  the  maker  of  the  entail,  and  not 

from  the  preceding  heir,  who  was  merely  passive  in  the  matter.     That  this  is  a  succession  by 

deed  and  not  by  law  is  obvious.      It  may  be  said,  that  it  is  a  devolution  or  succession  by  law, 

inasmuch  as  the  words, "  heir  male  of  the  body,"  used  by  the  deed,  makes  the  succession  to  some 

extent  coincide  with  that  ab  intestato.      But  the  words,  "  heir  male  of  the  body,'*  are,  in  fact, 

only  a  circuitous  description  of  the  individual  heir,  and  it  can  make  no  difference  whether  each 

heir  substitute  is  called  by  his  Christian  and  surname,  or  by  a  more  general  term  which  serves 

the  same  purpose  in  identifying  him.   At  all  events,  here  the  appellant  was  identified  by  name  in 

the  deed.     The  majority  of  the  Judges  below  were  carried  away  by  the  theory,  that  each  heir  is 

fiar  of  the  estate,  and  has  the  whole  interest  concentrated  in  his  person.      But  this  is  a  mere 

theory,  and  nothing  else,  and  has  been  disregarded  in  the  construction  of  statutes  of  general 

application  to  the  other  parts  of  the  United  Kingdom.     Thus  in  Baillie  v.  Lockhart^  2  Macq. 

258,  ante,  p.  501 ;  27  Sc.  Jur.  367,  the  Apportionment  Act  was  held  to  apply  between  the  heir  of  entail 

and  his  heirs,  thereby  repudiating  the  strict  technical  construction,  that  the  heir  of  entail  is  a  fiar. 

Here  it  is  not  the  feudal  theory  that  is  to  govern  the  case,  but  the  question,  who  is  substantially 

the  beneficial  successor.     One  heir  of  entail  succeeds  another  in  the  sense  of  sequence  of  time, 

but  not  in  the  substantial  sense  of  acquiring  a  beneficial  interest  from  the  heir  gomg  before  him. 

It  is  the  maker  of  the  entail  who  gives  the  beneficial  interest  to  all  of  them  alike.     The  case  of 

Gordon  of  Park,  21st  May  1751,  Kames*  Elucid.  384,  is  an  apt  illustration  of  the  way  in  which 

an  imperial  statute  overrides  the  mere  peculiarities  of  Scotch  feudal  conveyancing,  and  looks 

beneath  these  into  the  substance  of  the  rights  dealt  with. 

The  Attomty  General  (Bethell),  Lord  Advocate {}lioxizxfA^,^xA  Russell,  for  the  respondent. — 
The  judgment  of  the  Court  below  was  right,  as  it  is  not  correct  to  say,  that  it  is  a  mere  theory 
of  the  law  of  Scodand,  that  each  heir  of  entail  in  succession  is  the  fiar.  It  is  of  the  substance 
of  the  right.  When  an  entail  is  made,  the  maker  parts  with  his  entire  interest  to  the  institute, 
in  whom  the  whole  fee  and  its  incidents  (so  far  as  these  are  not  taken  away  by  the  deed)  are 
centred.  Moreover,  at  his  death,  the  next  heir  substitute  is  served  heir  to  him,  because  the 
whole  existing  interest  was  vested  in  him.  This,  therefore,  is  a  proper  example  of  predecessor 
and  successor.  Each  heir  of  entail  is  the  predecessor  to  the  next  heir,  and  is,  to  all  intents  and 
purposes,  the  proprietor,  if  anybody  is  the  proprietor.  His  lands  must  be  adjudged  from  him 
precisely  like  those  of  a  proprietor  in  It^— Graham  v.  Hunter,  7  S.  13  ;  the  next  heir  substitute 
must  collate  the  entailed  estate,  just  as  if  his  ancestor  were  the  owner  in  fee — Anstruther  v. 
Anstruther,  i  Sh.  &  M*L.  463;  and  the  next  heir  substitute  is  bound  only  to  pay  the  casualty 
of  relief  as  an  heir,  and  not  as  a  singular  successor — Stirling  v.  Ewart,  4  D.  684.  It  is,  there- 
fore, a  substantial  principle,  that  the  heir  of  entail  in  possession  is  the  owner  or  fiar  ;  and  hence 
it  follows,  that  the  person  who  takes  after  him  is  the  successor.  A  successor  must  enjoy  the  same 
interest  as  his  predecessor :  and  this  is  true  of  the  heirs  of  entail  one  after  another.  Tbe  power 
of  the  maker  of  the  entail  is  exhausted  in  the  making  of  the  deed.  He  gives  the  first  impetus  to 
the  fee,  but  when  it  is  once  propelled  and  set  in  motion,  he  is  thereafter  nowhere,  and  it  goes  on 
according  to  the  rules  of  law,  and  not  by  virtue  of  the  mere  act  of  the  entailer.  This  Succession 
Duties  Act,  in  using  words  which  have  a  well  known  technical  meaning  in  Scotland,  must 
be  taken  to  have  intended  that  meaning,  and  nothing  else,  to  be  put  upon  them. 

Cur,  adv,  vult. 
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Lord  Chancellor  Campbell. — My  Lords,  in  construing  the  statute  on  which  this  case 
depends,  we  must  bear  in  mind,  that  it  applies  to  the  whole  of  the  United  Kingdom,  and,  that  die 
intention  of  the  legislature  must  be  understood  to  be,  that  the  like  interests  in  property  taken  bf 
succession  should  be  subjected  to  the  like  duties,  wheresoever  the  property  may  be  situated. 
The  technicalities  of  the  law  of  England  and  of  Scotland,  where  they  differ,  must  be  neglected, 
and  the  language  of  the  legislature  must  be  taken  in  its  popular  sense. 

Looking  to  the  contents  of  this  deed  of  entail,  and  the  events  which  have  happened,  we  are  to 
say,  who  was  the  "predecessor"  of  the  appellant  within  the  meaning  of  the  second  sectiooof 
1 6th  and  17th  Victoria,  chapter  51,  —  whether  his  grandmother,  the  Dowager  Lady  SaltocB, 
the  entailer  ;  or  his  uncle,  the  late  Lord  Saltoun,  the  last  possessor  of  the  entailed  estate. 

Relying  on  the  feudal  law  still  prevailing  in  Scotland,  and  the  forms  of  Scotch  conveyancing 
it  has  been  contended,  on  the  one  side,  that  the  "entailer"  must  always  be  considered  the 
"predecessor,"  because  the  interest  of  every  substitute,  as  well  as  of  the  institute,  is  derived 
from  the  entail ;  and,  on  the  other  side,  that  the  last  preceding  possessor  under  the  entail  mm 
be  considered  the  "  predecessor,"  because  he  had  the  whole  fee  in  him,  whether  he  held  under 
a  strict  entail  with  irritant  and  resolutive  clauses,  or  under  a  simple  destination,  and,  that  the 
next  substitute,  being  served  heir  to  him,  although  a  stranger  in  blood,  is  his  successor,  and 
derives  his  interest  from  him. 

I  shall  abstain  from  attempting  to  lay  down  any  general  rule  by  which  the  question  of 
predecessor  ship  is  to  be  determined ;  but  I  have  no  difficulty  in  saying,  that,  in  my  opinion,  neither 
of  these  rules  can  be  laid  down  to  operate  universally,  as  each  would  lead  to  consequences  whiii 
the  legislature  cannot  be  supposed  to  have  intended.  Of  these  consequences  I  will  give  examples, 
which  might  be  easily  mulciplied.  The  entailer  being  considered  the  predecessor  of  every 
successor  from  generation  to  generation,  if  the  entailer  settles  the  estate  by  a  strict  entail  on  a 
stranger  in  blood  and  his  issue, — son  succeeding  father,  brother  succeeding  brother,  or  nephev 
succeeding  uncle,  for  hundreds  of  years, — the  heir  who  succeeds  under  the  entail,  whatever  may 
be  his  propinquity  to  the  last  possessor,  must  pay  succession  duty  at  the  rate  of  ten  per  ceuL 
The  last  preceding  possessor  being  invariably  considered  the  "predecessor  "  in  Scotland,  and  the 
same  rule  being  applied  to  England, — if  there  were  an  English  settlement  with  successive  estates 
tail  in  remainder,— on  the  failure  of  one  estate  tail,  the  remainder  man,  however  nearly  related 
to  the  donor,  would  pay  succession  duty  according  to  his  propinquity  to  the  last  preceding 
possessor,  who  may  have  been  a  stranger  to  him  in  blood. 

But  the  second  section  seems  to  me  to  make  a  distinction,  both  as  to  Scotland  and  Englaztd, 
between  what  English  lawyers  call  **  taking  by  purchase"  and  "taking  by  descent"  Seekic^ 
to  use  language  which  might  be  adapted  to  the  technicalties  of  the  law  of  property  in  bo:h 
portions  of  the  island,  the  section  divides  succession  into  succession  by  "provision,*  and 
succession  by  "  devolution."  All  successions  by  the  one  and  by  the  other  are  subjected  to  the 
duty  ;  but  the  rate  of  duty  is  to  be  regulated  by  considering  who  is  the  predecessor  ;  and  this 
may  be  determined  by  considering  whether  the  succession  is  by  "  provision  "  or  by  **  devolution.'* 

In  fixing  the  rate  of  duty  to  be  paid  by  the  successor,  the  legislature  was  probably  influenced 
by  the  probability  he  before  had  of  enjoying  the  inheritance,  and  by  the  probability  of  his  being 
able  to  pay  a  heavier  duty  without  hardship,  if  the  property  comes  to  him  from  a  distant  relation, 
or  from  a  stranger. 

This  object,  I  think,  will  best  be  obtained  by  holding,  that  where  the  succession  is  by  "pro- 
vision" the  settlor  is  the  "predecessor,*'  and  where  by  "devolution"  the  last  possessor  is  the 
** predecessor.*'  If  the  successor  takes  by  "provision,"  the  degree  of  relationship  between  him 
and  the  last  possessor  could  hardly  have  been  an  ingredient  in  fixing  the  rate  of  duty  to  be  paid 
by  him  ;  and  this  ought  to  be  regulated  by  the  relationship  between  the  donor  and  the  donee. 
Such  is  the  rule  where  the  donee  ta^es  immediately  as  the  first  object  of  the  bounty  of  the  donor; 
and  there  seems  no  reason  why  the  same  principle  should  not  prevail,  where  a  substituted  donee 
takes,  not  as  heir  of  the  first  donee,  but  only  performam  doni. 

No  doubt,  questions  may  arise,  whether  the  successor  takes  by  "provision "  or  "  devolution,' 
but  I  have  not  the  smillest  doubt,  that,  in  this  case,  the  appellant  takes  by  "  provision,"  and  not 
by  "  devolution."  Without  at  all  relying  on  his  being  ^purchasery  according  to  the  phraseology 
or  English  lawyers,  I  would  submit  the  question  to  any  well  educated  English  gendeman.  The 
first  meaning  given  in  Johnson's  dictionary  to  the  word  "  provision,"  is  "  the  act  of  providing 
beforehand."  Lady  Saltoun,  by  her  deed  of  entail,  first  gave  the  estate  to  her  eldest  son  and  the 
heirs  of  his  body  ;  then  to  "  Alexander  Eraser,  Esquire,  Captain  in  Her  Majesty's  28th  regiment 
of  foot,  eldest  son  of  her  deceased  son,  the  Honourable  William  Eraser."  This  is  the  appellant; 
and  it  is  entirely  by  the  provision  thus  beforehand  made  for  him,  that  he  is  now  the  owner  of 
Ness  Castle.  It  did  not  devolve  upon  him  directly  from  her,  and  he  certainly  does  not  take  from 
the  "  provision''  of  his  uncle,  who  had  no  power  to  alter  the  line  of  succession. 

The  word  "  derived,"  with  which  the  second  section  concludes,  is  certainly  most  important;  and 
to  make  Lady  Saltoun  the  "predecessor"  of  the  appellant,  his  interest  must  be  derived  from 
her.     Some  Scotch  lawyers  say  his  interest  must  be  derived  from  his  uncle,  who  had  the  whole 
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fee  in  him  ;  but  "  derived  "  is  not  a  vox  signaia  either  in  the  law  of  Scotland  or  of  England  ; 
and  being  of  flexible  signification,  it  seems  to  me,  that  it  has  been  happily  selected  by  the  learned 
framers  of  this  act  of  parliament,  with  a  view,  that  it  might  apply  both  to  "provision"  and 
**  devolution  ;'*  one  meaning  of  " derivation  "  given  by  Dr.  Johnson  being  "the  transmission  of 
anything  from  its  source,"  and  to  "derive,''  he  says,  is  "  to  receive  by  transmission." 

The  great  obstacle  with  the  Scotch  Judges,  in  the  way  of  this  reasoning,  was  the  doctrine, 
that  every  succeeding  substitute  takes  from  the  last  possessor,  who,  in  contemplation  of  law,  had 
the  whole  fee  in  him,  though  substantially  he  may  have  been  only  tenant  for  life  ;  and  that,  when 
the  appellant  was  served  heir,  he  could  not  derive  any  interest  from  his  grandmother,  because, 
in  her  lifetime,  she  had  denuded  herself  of  all  interest  whatsoever  in  the  entailed  premises.  But 
I  think  we  may  look  at  the  state  of  things  at  the  making  of  the  entail,  when,  having  disponed 
an  estate  to  her  eldest  son  and  the  heirs  of  his  body.  Lady  Saltoun  had  substantially  in  her  the 
rest  of  the  fee,  and  she  carved  out  of  it  another  estate  tail  to  her  grandson  Alexander,  and  the 
heirs  of  his  body. 

At  any  rate,  let  us  attend  to  the  correspondence  on  this  subject  between  Lord  Hardwicke  and 
Lord  Kames,  and  to  the  decision  of  this  House  in  the  celebrated  case  of  Gordon  of  Park,  and 
we  shall  learn,  that  such  subtle  technical  rules  are  to  give  way  for  the  purpose  of  doing  justice, 
and  fulfilling  the  intentions  of  the  legislature,  without  infringing  the  genuine  principles  of  Scottish 
feudal  law,  which  I  wish  ever  to  hold  sacred,  unless  where  they  have  been  relaxed  by  the 
legislature.  I  think,  that  the  appellant  may  be  considered  in  the  situation  of  a  remainder  man 
in  tail,  according  to  English  law,  taking  per  formam  doni,  —  to  whom  I  conceive,  that  the 
donor,  and  not  the  last  person  who  held  under  the  first  estate  tail,  would  be  considered  the 
"  predecessor." 

In  the  present  case,  the  appellant  is  named  and  circumstantially  described  in  the  deed ;  he 
takes  directly  from  the  donor  by  virtue  of  the  deed,  and  she  unquestionably  was  the  "settlor," 
"disponer,"  and  "ancestor,"  from  whom,  in  one  sense,  his  interest  in  the  estate  was  derived. 

I  would  not  by  any  means  presume  to  express  any  opinion  beyond  what  is  necessary  for  this 
particular  case ;  but  I  may  say,  that,  in  harmony  with  the  decision  which  I  venture  to  propose, 
viz.,  that  here  the  maker  of  the  settlement  is  the  "  predecessor,"  and  not  the  last  preceding 
possessor,  I  consider  it  equally  clear  that,  if  the  appellant  were  to  die  leaving  a  son,  the  son 
would  take  by  "  devolution,"  the  appellant  being  considered  his  "  predecessor,"  and  so  it  would 
go  on  by  devolution  from  generation  to  generation,  till  a  new  stirps  came  in  under  the  entail. 

I  ought  to  add,  that  my  opinion  is  not  in  the  remotest  degree  influenced  by  the  argument,  that 
in  a  doubtful  case  we  ought  to  decide,  so  as  that  the  smaller  fiscal  burden  may  fall  upon  the 
subject.  In  this  case  it  is  a  pure  accident,  that  the  entailer  is  the  direct  lineal  ancestor  of  the 
substitute ;  and  in  another  case,  to  be  decided  on  the  same  rule,  the  substitute  might  be  a  stranger 
in  blood  to  the  entailer,  and  nearly  related  to  the  institute,  and  thus  he  might  be  liable  to  a  duty 
of  ten  per  cent,  instead  of  one  per  cent. 

Upon  the  whole,  I  must  advise  your  Lordships  to  reverse  the  interlocutor  appealed  against, 
and  to  declare  that  the  succession  duty  due  from  the  appellant  to  the  Crown  is  at  the  rate  of  one 
per  cent.  only. 

Lord  Cranworth. — My  Lords,  although  the  question  in  this  case  arises  on  an  appeal  from 
a  Scotch  decision,  yet  it  cannot  be  disposed  of  satisfactorily  without  considering  it  in  its  bearings 
on  the  whole  of  the  United  Kingdom.  What  we  have  to  determine,  is  the  true  construction  of 
an  act  of  parliament,  imposing  a  tax  on  the  succession  to  property  in  every  part  of  the  United 
Kingdom.  And  it  may  safely  be  assumed,  that  the  intention  of  the  legislature  was  to  make  its 
operation  equal  wherever  it  was  to  be  put  into  force.  And  if,  therefore,  we  can  come  to  a 
satisfactory  conclusion  as  to  what  would  have  been  the  duty  payable  in  England  or  Ireland  on  a 
succession  arising  on  a  settlement,  as  nearly  as  possible  the  same  as  that  now  before  us,  we  shall 
arrive  at  a  solution  of  the  difficulty  we  have  to  deal  with. 

Suppose,  then,  that  Lady  Saltoun  had,  by  a  settlement  of  lands  in  England,  made  according 
to  our  forms  of  conveyancing,  conveyed  real  estate  to  the  use  of  her  eldest  son,  Lord  Saltoun,  in 
tail,  or  to  him  for  life,  with  remainder  to  his  first  and  other  sons  in  tail,  with  remainder  to 
Alexander  Eraser,  eldest  son  of  her  deceased  son  William  in  tail,  or  for  life,  with  remainder  to 
his  first  and  other  sons  in  tail,  with  remainders  over,  and  that  Lord  Saltoun,  having  survived  his 
mother,  had  died  without  issue,  so  that  the  limitation  in  favour  of  Alexander  should  have  taken 
effect,  at  what  rate  of  succession  duty  would  he  be  chargeable  ?  If  his  uncle  Lord  Saltoun  was 
his  predecessor,  he  would  be  chargeable  at  three  per  cent.;  if  his  grandmother  was  his 
predecessor,  then  he  would  be  chargeable  at  one  per  cent.  only. 

The  act  says,  that  the  predecessor  is  the  "settlor,  disponer,  testator, obligor, ancestor, or  other 
person  from  whom  the  interest  of  the  successor  is  derived."  The  interest  of  Alexander  certainly 
would  not  have  been  derived  in  the  case  1  have  put  from  any  testator,  obligor,  or  ancestor.  The 
words  "settlor"  and  "disponer"  may  for  the  present  purpose  be  treated  as  synonymous;  and 
therefore  the  predecessor  must  have  been  either  the  settlor  or  the  other  person  from  whom  the 
interest  of  Alexander  was  derived.    The  grandmother  certainly  was  the  settlor  from  whom  the 
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interest  of  Alexander  was  derived.  Was  his  uncle,  Lord  Saltoun,  another  person,  or  the  other 
person  within  the  meaning  of  the  statute,  from  whom  his  interest  was  derived  ?  And  if  he  was» 
then  which  of  the  two  was  his  predecessor  ?  I  think,  that  the  uncle  was  not  a  person  from  whom 
Alexander  derived  title  within  the  meaning  of  the  statute.  He  was  not  a  person  answering  that 
description,  unless  we  can  understand  the  act  to  describe  the  person  in  possession,  on  whose 
death  the  successor  comes  into  the  enjoyment  of  the  estate,  as  the  person  from  whom  the  interest 
of  the  successor  is  derived ;  i,  e,  that  for  the  purposes  of  the  act  the  interest  of  the  successor  is 
always  to  be  considered  as  derived  from  the  person  on  whose  death  his  title  accrues  in  possessks. 
I  think  it  impossible  so  to  construe  the  act  On  such  a  construction  the  word  "  settlor  '*  never 
can  have  any  operation.  That  word  ''  settlor  "  evidently  is  meant  to  apply  only  to  a  person 
creating  a  settlement  by  deed  in  his  lifetime.  For  in  the  case  of  a  settlement  by  will,  the  wofd 
'^  testator*'  would  apply;  and  if,  in  the  case  of  a  remainder  coming  into  possession  under  a 
settlement  by  deed,  the  person  dying  in  the  enjoyment  of  the  preceding  estate  is  the  predecessor 
of  the  remainder  man,  the  setdor  never  can  be  a  predecessor,  and  the  introduction  into  the  act 
of  the  word  "  settlor  "  will  have  been  useless. 

Where  a  successor  derives  his  title  by  descent,  whether  as  heir  general  or  heir  in  tail,  there, 
by  a  reasonable  construction  of  the  act,  the  person  from  whom  he  claims  as  his  ancestor  is  the 
predecessor ;  so  that  it  then  becomes  unimportant  to  consider  from  whom  the  title  was  originally 
derived,  by  settlement  or  wilL  The  settled  lands  are  by  the  hypothesis  passing  in  a  course  d 
descent,  and  the  ancestor  is  the  predecessor.  But  when  the  lands  are  taken  by  any  one  as  a 
purchaser  under  a  deed,  the  settlor  must  be  the  predecessor  for  the  reason  I  have  mentioned; 
that  is,  that  otherwise  a  settlor  never  can  be  the  predecessor. 

This  is  illustrated  by  several  clauses  in  the  act  Clause  3  enacts,  that  where  there  are  joint 
tenants,  not  having  become  so  as  successors,  and  one  of  the  joint  tenants  dies,  he  shall  be  de^^ned 
to  be  the  predecessor  in  respect  of  the  interest  passing  to  the  survivor  or  survivoi^.  This 
provision  was  unnecessary,  if,  as  being  the  person  last  in  the  enjoyment  of  the  property,  he  was, 
within  the  meaning  of  clause  2,  the  person  from  whom  the  interest  of  the  successor  is  derived. 
And  the  principle  is  well  illustrated  by  the  subsequent  part  of  the  clause,  which  provides,  that 
where  the  joint  tenancy  has  arisen  from  a  joint  succession,  which  would  be  the  case  if  an  estate 
were  devised  to  two  as  joint  tenants,  or  were  settled  on  two  as  joint  tenants  in  remainder  after  a 
preceding  particular  estate  for  life,  then,  on  the  death  of  one  of  the  joint  tenants,  the  title  of  the 
survivor  shall  be  deemed  to  be  a  title  derived  from  the  same  predecessor  from  whom  the  joint 
title  was  derived.  In  the  case  provided  for  by  the  first  branch  of  the  clause,  it  was  necessary  ta 
make  a  special  provision,  because  there  was  no  person  from  whom  the  interest  of  the  survivor 
was  derived.  In  the  second,  as  by  the  hypothesis  there  was  a  person  from  whom  the  joint 
interest  was  derived,  it  was  only  necessary  to  say,  that  the  same  person  should  be  deemed 
predecessor  in  respect  of  the  interest  accruing  by  survivorship,  excluding  in  that  case  the 
predeceasing  joint  tenant. 

The  fourth  clause  evidendy  proceeds  on  the  same  principle.  Any  person  having  an  absolute 
power  of  appointment  is,  on  principles  easily  understood,  treated  as  owner;  but  if  his  power  is 
only  to  apportion  among  particular  objects,  then  the  author  of  the  power  is  the  predecessor, 
obviously  on  the  ground,  that  it  is  from  him  that  the  interest  of  the  appointees  is  derived. 

So,  again,  by  the  fifth  clause,  where  any  property  is  subject  to  any  charge,  or  estate,  or  interet 
terminable  on  the  death  of  any  person,  the  additional  value  conferred  by  the  death  of  such  per- 
son is  to  be  deemed  a  succession  derived,  not  from  the  person  dying,  but  from  the  predecessor 
from  whom  the  property  charged  was  derived.  And  there  are  many  other  clauses  leading  to  the 
same  result;  see  particularly  clauses  12  and  13. 

I  have,  on  these  grounds,  come  to  the  conclusion,  that  in  the  case  of  an  English  settlement, 
corresponding  as  exactly  as  the  laws  of  the  two  countries  permit  with  that  now  before  the  House, 
duty  would  be  chargeable  at  one,  not  at  three  per  cent.  If  that  be  so,  the  presumption  is  irre- 
sistible that  the  same  rate  of  duty  is  payable  on  the  succession  arising  under  the  corresponding 
Scotch  settlement.  It  could  not  have  been  intended,  that  the  burden  imposed  on  the  succession 
to  property  should  be  differently  estimated  on  the  one  side  of  the  Scotch  border  and  on  the  other. 
And  then  the  only  question  is,  how  this  can  be  reconciled  with  Scotch  law. 

The  opinions  of  the  majority  of  the  Scotch  Judges  rested  on  the  ground,  that  the  appellant 
derived  title  from  his  late  uncle;  that  the  institute  and  every  successive  substitute  has  in  him, 
according  to  the  law  of  Scotland,  the  whole  fee ;  and  that,  whether  the  heir  of  provision  succeeds 
by  reason  of  his  being  heir  of  the  body  of  the  institute,  or  of  his  being  specially  designated  in 
the  deed  of  tailzie  as  a  substitute  called  rwrninaHm  on  failure  of  heirs  of  the  body  either  of  the 
institute  or  of  a  preceding  substitute,  the  result  is  the  same.  In  both  cases  the  relation  of  the 
person  dying  in  possession  to  the  person  who  succeeds  him  in  the  enjoyment  of  the  estate,  is  that 
of  heir  and  ancestor.  And  this  being  so,  the  majority  of  the  Judges  held,  that  duty  must  be 
charged  on  the  principle,  that  the  ancestor  is  to  be  treated  as  the  predecessor  within  the  true 
intent  and  meaning  of  the  second  section  of  the  act. 

This  reasoning  would  be  unanswerable,  if  the  duty  were  to  be  assessed  on  feudal  principles; 
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^ut  this  is  not  the  case.  The  principle  is  correctly  enunciated  by  Lord  Ivory.  It  is  true,  that  a 
substitute  designated  by  name  to  take  the  estate  on  failure  of  heirs  of  the  body  of  the  institute, 
or  of  a  preceding  substitute,  takes  as  heir  of  provision ;  but  he  does  not  take  "  by  devolution  of 
lait/^^  according  to  the  true  intent  and  meaning  of  those  words  as  used  in  the  statute.  He 
becomes  a  new  stirps^  taking  by  disposition  of  the  disponer,  as  he  would  have  done  if  all  who 
preceded  him  in  the  enjoyment  of  the  estate  had  been  mere  liferenters. 

This  decision,  though  it  would  do  violence  to  some  of  the  best  established  doctrines  of  Scotch 
law,  if  the  present  question  were  one  of  conveyancing,  may  yet  be  well  admitted  in  the  construc- 
tion   of  an  act  intended  to  impose  corresponding  duties  on  successions  happening  under  two 
different  systems  of  law.  Lord  Hardwicke  held,  that  where  a  statute  (the  Act  of  Union)  had  said 
that  a  particular  law  (that  of  treason)  should  be  administered  as  nearly  alike  as  possible  in  the 
two  countries,  we  were  at  liberty  to  disregard,  in  the  application  of  that  law,  the  rules  prevailing 
in  Scotland  as  to  the  tenure  of  land,  and  the  feudal  rules  of  forfeiture.     Though  the  statute  now 
under  consideration  does  not  contain  any  express  declaration  similar  to  that  in  the  Act  of  Union 
relative  to  treason,  yet  it  must  be  assumed,  that  such  a  principle  was  implied,  though  not 
expressed.   And  on  these  grounds,  I  have  come  to  the  same  conclusion  as  my  noble  and  learned 
friend  on  the  woolsack,  namely,  that  the  interlocutor  ought  to  be  reversed. 

Lord  Wensleydale. — My  Lords,  I  take  the  same  view  of  this  case  as  my  two  noble  and 
learned  friends  who  have  preceded  me;  and  they  have  explained  the  reasons  upon  which  their 
opinion  is  founded  so  fully  and  clearly,  that  I  bave  very  little  to  add. 

I  think  it  plain,  that,  as  only  one  rule  is  given  in  the  Succession  Duty  Act,  the  legislature  have 

intended,  that  the  same  rule  is  to  govern  the  taxation  of  succession  to  property  in  every  part  of 

the  United  Kingdom,  notwithstanding  the  differences  of  the  law  which  regulates  the  transmission 

of  real  estate  in  one  of  them;  and  technical  distinctions,  which  really  make  no  substantial 

difference,  must  be  overlooked,  and  all  the  subjects  of  each  kingdom  must  have  been  meant  to 

be  taxed  equally  in  the  same  circumstances.     The  problem  is,  therefore,  to  determine  what  rule 

best  accords  with  the  intentions  to  be  collected  from  the  act.     Upon  the  best  consideration  I 

have  been  able  to  give  to  the  subject,  I  think  a  very  reasonable  rule  may  be  deduced  with 

sufficient  clearness  from  the  words  of  the  act,  construing  them  according  to  the  established  rule. 

By  the  second  section  a  succession  may  be  constituted  in  two  ways,  either  by  reason  of  a 

disposition  or  by  a  devolution.    The  person  entitled  to  that  succession  is  a  successor.     The 

predecessor  may  be  the  settlor,  or  disponer,  or  obligor,  where  the  disposition  is  by  deed ;  or  the 

testator,  where  by  will ;  or  he  may  be  the  ancestor,  where  the  succession  is  by  devolution.     The 

addition  of  the  words  "other  person"  was  probably  pro  fnajote  cauieldy  perhaps,  though  indeed 

unnecessarily,  to  include  the  case  of  any  other  person,  by  whom  a  disposition  might  be  made  o^ 

the  estate,  or  from  whom  a  devolution  might  take  place,  who  might  not  strictly  come  under  any 

of  those  descriptions. 

In  England  and  Ireland  I  think  it  clear,  that  where  there  is  an  entail  giving  an  estate  tail  to 
one,  with  remainder  to  another,  the  donee  or  remainder  man,  who  takes  by  purchase,  is  the 
successor,  and  the  entailer  the  predecessor;  but  with  respect  to  the  heirs  of  the  body,  the  donee 
in  tail  is  the  ancestor,  and  the  heir  of  the  body  is  the  successor.  It  seems  to  me,  that  we  ought 
to  hold,  in  analogy  to  that,  that  the  entailer  of  a  Scotch  entailed  estate  is  the  predecessor  with 
respect  to  the  institute  and  substitute,  and  the  institute  and  substitute  respectively  the  successors, 
and  again  the  heir  of  the  body  of  the  institute  or  substitute  is  the  successor  to  them  respectively. 
And  thus  the  same  rule  will  apply  to  real  estates  in  every  part  of  the  United  Kingdom.  The 
institute  or  substitute  thus  becomes  a  fresh  stirps  from  whom  the  heirs  of  the  body  derive  their 
title  by  descent.  It  is  true  that,  by  the  technical  rule  of  the  Scotch  law,  each  succeeding  substi- 
tute takes  the"  whole  fee,  and  must  be  served  heir  to  the  preceding  owner,  and  in  that  sense  takes 
by  devolution,  whereas  in  England  and  Ireland  each  remainder  man  takes  a  part  of  the  same 
estate,  and  takes  it  from  the  setdor.  But,  notwithstanding  this  technical  distinction,  substan- 
tially the  position  of  the  respective  parties  is  the  same  in  all  parts  of  the  United  Kingdom,  and 
they  sho.uld  be  taxed  in  the  same  way. 

The  rule  as  to  the  rate  of  payment  is  evidently  fixed  at  a  larger  rate  where  the  successor  is  a 
stranger  in  blood,  because  it  may  be  presumed,  that  he  received  a  more  unexpected  benefit,  and 
would  therefore  be  willing  to  pay  more  of  it  by  way  of  tax ;  and  in  the  case  of  relations,  a  similar 
reason  may  have  influenced  the  legislature  in  imposing  a  greater  duty  on  the  more  distant 
relative.  It  cannot  make  distinctions  as  to  particular  cases,  and  must  act  by  general  rules,  and, 
generally  speaking,  the  provision  is  reasonable. 

I  come,  therefore,  to  the  c  inclusion,  that  the  appellant,  who  derived  the  estate  as  substitute 
from  his  grandmother,  the  settlor  or  disponer,  is  liable  only  to  one  per  cent,  duty ;  and,  that, 
therefore,  the  judgment  of  the  majority  of  the  Judges  of  the  Court  of  Session  ought  to  be 
reversed. 

Lord  Chelmsford. — My  Lords,  if  it  had  not  been  for  the  great  difference  of  opinion  among 
the  learned  Judges  of  the  Court  of  Session,  I  should  not  have  considered  this  case  to  be  one  of 
much  difficulty. 
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Had  it  been  necessary  upon  this  occasion  to  lay  down  a  general  rule  applicable  aliVe  ta 
England  and  to  Scotland,  when  the  law  of  succession  to  real  property  differs  so  much  in  the  tw^ 
countries,  it  would  perhaps  not  have  been  easy  to  discover  such  an  interpretation  of  the  act  as 
would  be  of  uniform  application  to  every  case  which  might  possibly  occur. 

The  general  object  of  the  act  is  to  establish  a  scale  of  succession  duty,  varying  in  amoast 
according  to  the  nearness  of  relationship  of  the  person  succeeding  to  the  person  from  whom  ik^ 
benefit  of  the  succession  is  derived.  There  would  be  a  presumption,  therefore,  in  the  outset,  is. 
favour  of  an  interpretation  of  its  provisions,  which  regarded  the  relation  to  the  person  from  w\ssm 
the  interest  originally  proceeded,  rather  than  to  him  through  or  after  whom  it  merely  falls  in 
succession.  The  act  ciistinguishes  between  two  general  modes  of  acquiring  property  vhick 
confer  a  succession,  viz.,  disposition  and  devolution  by  law;  and  if  we  are  able  to  ascertaiBic 
each  case  in  which  of  these  two  ways  the  property  is  derived,  we  shall  always  be  able  to  deter- 
mine the  amount  of  the  succession  duty  to  be  paid.  In  the  present  case,  I  am  of  opinion,  that 
the  appellant  took  by  disposition  from  his  grandmother,  Lady  Saltoun,  and  not  by  devolution  bf 
law  from  his  uncle,  the  late  Lord  Saltoun. 

In  construing  the  act,  it  must  be  remembered,  that  the  thing  to  be  regarded  is  the  bene6cial 
interest  only ;  for  it  is  in  respect  of  persons  becoming  "  beneficially  entitled  "  that  the  successoe 
duty  is  to  be  paid.  This  renders  it  necessary,  when  the  act  is  to  be  applied  to  Scotland,  to  Iocs 
to  something  beyond  the  mere  acquisition  of  the  feudal  title.  For,  by  the  law  of  that  part  of  the 
kingdom,  the  service  as  heir  to  any  person  is  no  proof  that  the  property  came  by  dispK>sitioD  or 
devolution  from  the  so  called  ancestor.  In  the  present  case,  for  instance,  the  entail  is  onewhick 
is  strictly  fettered  with  irritant  and  resolutive  clauses,  so  that  the  institute  could  not  in  any  waf 
hinder  or  prejudice  the  right  of  succession  of  the  substitutes ;  and  yet  the  institute,  thoug^h  virtmlK 
merely  a  liferenter,  is  regarded  as  having  the  fee  in  him,  and  the  appellant  is  compelicd  by  Ut 
to  be  served  heir  to  him,  and  is  called  in  the  decree  of  special  service  the  nearest  heir  of  taHzse 
and  provision  of  the  deceased  Lord  Saltoun,  although  the  deed  of  tailzie  was  in  no  respect  die 
act  and  deed  of  the  assumed  ancestor,  and  the  appellant  claims  nothing  from  or  through  him. 

These  considerations  will  go  far  to  determine  the  question,  whether  the  late  Lord  Saltoun  v2a 
the  predecessor  of  the  appellant  within  the  meaning  of  the  act.  The  specific  words  explanatory 
of  the  term  "  predecessor,''  (as  my  noble  and  learned  friend  (Lord  Cranwortu)  has  shewn,)  do 
not  apply  to  him,  and  he  can  only  be  brought  within  the  definition  under  the  general  v^ards 
"other  person  from  whom  the  interest  of  the  successor  is  or  shall  be  derived."  It  is  difficult  to 
see  in  what  sense  the  interest  (which,  from  the  context,  must  mean  the  beneficial  interest)  can 
be  said  to  have  been  derived  from  the  late  Lord  Saltoun,  who  neither  gave  the  succession  nor 
could  have  prevented  its  falling  to  the  appellant.  The  clauses  in  the  act  relating  to  joint  tenancy 
and  powers  of  appointment,  appear  to  me  strongly  to  illustrate  the  intention  of  the  legislature,  that 
the  predecessor  is  to  be  ascertained  by  looking  to  the  source  from  which  the  interest  flows  to  the 
party  succeeding.  This  is  shewn  in  the  third  section  by  the  distinction  made  between  the  sur- 
vivorship of  joint  tenants  where  they  are  in  by  a  title  not  conferring  a  succession,  and  where  a 
succession  is  taken  jointly }  that,  in  the  first  case,  the  accruing  interest  shall  be  deemed  a  suc- 
cession to  the  person  on  whose  death  the  accruer  takes  place,  and  in  the  latter,  that  it  shall  he 
deemed  a  succession  derived  from  the  predecessor  from  whom  the  joint  title  shall  have  been 
derived.  And,  in  the  fourth  section,  a  person  having  a  general  power  of  appointment,  whi.h 
gives  him  an  absolute  right  of  disposition  over  the  property,  equivalent  to  the  ownership  of  it,  is 
to  be  deemed  to  be  entitled  at  the  time  of  his  exercising  the  power  to  the  property  or  interest 
appointed  as  a  succession  derived  from  the  donor  of  the  power,  whereas,  where  Uiere  is  a  limited 
power  of  appointment,  the  donee  of  the  power  has  no  interest  in  the  property ;  and  therefore  the 
act  makes  the  appointee  to  take  from  the  person  creating  the  power,  as  his  predecessor.  And 
these  sections  shew,  that  the  legislature  meant  to  use  the  word  "  derived  "  in  the  sense  of  "  having 
its  source  or  origin  from,"  and  selected  it  as  best  adapted  to  embrace  both  modes  of  acquiring  a 
succession,  viz.,  by  disposition  and  by  devolution. 

If  the  question  in  this  case  had  arisen  as  to  the  succession  of  the  heir  of  the  body  of  the 
institute,  there  might  have  been  some  difBculty  in  determining  whether  he  took  by  disposition 
from  the  settlor,  or  by  devolution  from  his  ancestor;  because  the  entail  being  fettered  with 
irritant  and  resolutive  clauses,  the  heirs  of  the  body  could  not  be  deprived  of  their  succession  by 
any  act  of  their  ancestor ;  and  both  ancestor  and  heirs  would  take  in  the  same  manner  as  a 
succession  of  usufructuaries,  each  of  whom  during  his  life  would  have  enjoyed  the  beneficial 
interest,  but  none  of  them  could  have  lawfully  disposed  of  the  property.  The  interest  of  the  heirs 
of  the  body  in  such  an  entail  seems  to  be  rather  more  like  that  which  belongs  to  first  and  other 
sons  in  an  English  settlement,  than  to  that  of  heirs  of  the  body  creating  an  entail,  the  whiJe 
power  over  which  is  vested  in  the  tenant  in  tail,  as  it  would  be  in  Scotland  in  the  case  of  a 
simple  destination.  But,  whatever  may  be  the  proper  view  of  such  a  supposed  case,  I  think,  that 
the  position  of  the  nominatim  substitute  in  this  deed  of  tailzie  is  precisely  analogous  to  that  of  a 
person  who,  in  an  English  settlement,  is  named  as  the  remainder  man  in  tail  after  a  previous 
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estate  tail,  and  who,  there  can  be  no  doubt,  would  be  considered  as  taking  by  disposition  from 
the  author  of  the  settlement,  and  not  by  devolution  from  the  previous  tenant  in  taiL 

I  agree  with  all  my  noble  and  learned  friends,  that  the  succession  duty  payable  by  the  appel* 
lant,  is  to  be  at  the  rate  of  one  per  cent.,  and  that  the  interlocutor  appealed  from  ought  to  be 
reversed. 

Mr,  RolL — My  Lords,  I  think  the  Crown  will  hardly  oppose  our  having  costs.  We  were 
decreed  to  pay  the  costs  in  the  Court  below,  and  we  ought  to  have  the  costs  either  here  or  in  the 
Court  below,  as  your  Lordships  may  think  fit. 

Mr,  Solicitor  General, — On  the  part  of  the  Crown  I  should  not  presume  to  argue  the  question 
of  costs,  but  leave  it  entirely  to  your  Lordships. 

Lord  Cran worth. — Is  it  a  matter  to  argue  in  this  particular  case?  The  Crown  will  only  get 
one  per  cent.  duty. 

Mr,  Roll, — ^The  Crown  hardly  opposes  it. 

Lord  Chelmsford. — I  shoidd  be  very  much  disposed  to  think,  that  the  appellant  should  have 
costs,  either  here  or  in  the  Court  below. 

Lord  Cranworth. — The  costs  below,  of  course. 

Lord  Chancellor. — Clearly  it  is  not  according  to  our  course  of  proceeding  to  give  the  costs 
of  the  appeal  when  the  judgment  is  reversed. 

Mr,  Roll. — The  costs  in  the  Court  below  it  would  be  quite  according  to  your  Lordships'  course 
of  proceeding  to  give  us. 

Lord  Chancellor. — Yes ;  I  think  so.  I  think  the  costs  below  ought  to  be  awarded  to  the 
appellant 

Mr,  Roll, — That  will  be  added  to  the  declaration.? 

Lord  Chancellor. — I  think  so.    I  think  we  all  agree  in  that* 

Lord  Chelmsford.— The  Lord  Ordinary  gave  costs  ? 

Mr,  Roll, — Yes,  my  Lord. 

Lord  Chelmsford. — ^That  was  reversed  by  the  Court  of  Session,  and  they  gave  costs 
against  you. 

Mr,  Roll, — And  your  Lordships  now  reverse  that  ? 

Lord  Chancellor. — ^That  is  the  opinion  of  the  House. 

Interlocutor  reversed^  and  the  cause  remitted  to  the  Court  of  Session^  with  a  declaration^  that 
the  duty  due  by  the  appellant  to  the  Crown  is  at  the  rate  of  one  per  cent.f  and  that  the  costs  in 
the  Court  below  are  to  be  paid  to  the  appellant. 

Assents  for  the  Appellant^  Watkins,  Hooper,  Baylis,  and  Baker,  Solicitors,  London ;  Walter 
Duthie,  W.S.,  Edinburgh. — Agent  for  the  Respondent,  ],  Timms,  Solicitor,  London. 


AUGUST  3,  i860. 


The  Caledonian  Railway  Company,  Appellants^  v.  John  Hamilton  Colt, 

Respondent. 

Railway  Clauses  Act — Jurisdiction  —  Damage  too  Remote — Penalty — Action  for  Relief — 
C.  was  owner  of  a  clay  fields  to  which  he  had  a  private  railway,  and  the  Caled,  R,  Co.,  under 
their  act,  having  interfered  with  it,  were  bound  by  the  Railway  Clauses  Act,  to  make  a  substi- 
tuted road  under  a  penalty  of  £20  per  day,  besides  in  the  end  restoring  the  private  railway  to 
its  former  state.  C,  agreed  with  M.  to  let  to  M,  the  clay  field,  and  reciting  the  obligation  of  the 
Caled,  Co.  engaged  to  make  the  substituted  road  himself,  if  the  Co,  failed  to  do  so. 

Held  (affirming  judgment).  That  C.  could  maintain  an  action  against  the  Co,  for  failure  to 
make  the  substituted  road ,  though  a  penalty  was  also  incurred. 

Held  (reversing  judgment).  That  C.  could  not  recover  from  the  Co,  byway  of  relief  the  damages 
which  he  had  to  pay  to  M,  for  breach  of  his  agreement  with  M,yfor  this  was  not  the  natural 
consequence  of  the  Co^s failure,^ 

In  the  year  1845  the  defenders  obtained  their  Act  of  Corporation,  by  which  they  were 
authorized  to  make  the  Castlecarry  Branch  from  the  Monkland  and  Kirkintilloch  Railway  to  the 
Scottish  Central  Railway.  The  Castlecarry  branch  passed  through  the  pursuer's  estate  of 
Gartsherrie,  and  crossed  a  branch  railway  belonging  to  him,  connecting  his  fire  clay  field  at 

*  See  previous  reports  21  D.  1108;  31  Sc.  Jur.621.        S.  C  3  Macq.  Ap.  833;  32  Sc.  Jur.  707. 
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Castlespails  with  the  Monkland  and  Kirkintilloch  Railway.  The  parties  having  disagreed  as  to 
compensation  to  be  paid  to  him,  the  defenders  entered  into  possession  of  the  land,  reqaired  hf 
them  from  the  pursuer,  in  virtue  of  an  ex  parte  valuation,  obtained  in  Jhne  1847,  under  §  84  of 
the  Lands  Clauses  Consolidation  Act.  Before  commencing  their  operations,  they  did  not  caose 
a  sufficient  railway  to  be  made  and  maintained,  in  lieu  of  the  pursuer's  private  railway,  as  tbey 
were  required  to  do  under  the  Railway  Clauses  Consolidation  Act ;  but  they  cut  through  the 
pursuer's  private  railway,  providing  no  substitute,  and  did  nothing  to  render  it  available  for  trafik 
until  1855.  Explanations  were  made  by  the  defenders  tending  to  throw  the  blame  of  the  delaj 
on  the  pursuer,  but  it  is  unnecessary  to  specify  them. 

In  the  meantime,  in  September  1853,  the  pursuer  let  his  clay  field  to  John  Macdonald,  on  the 
footing  that  the  railway  company  were  **  bound  to  connect  the  branch  line  with  their  main  line," 
and  with  the  stipulation  that  "the  proprietor  is  to  do  so  at  his  own  expense^  should  they  fail  or 
refuse  so  to  do.'* 

In  August  1854  Macdonald  raised  an  action  against  the  pursuer,  concluding  that  he  was  bound 
to  make  the  connecting  branch,  and  for  damages  for  the  want  of  it;  and,  in  November  1854,  the 
pursuer  raised  the  present  action  against  the  railway  company,  concluding  that  it  should  be  found 
and  declared,  '*  that  the  defenders  are  bound  to  relieve  the  pursuer  of  an  action  raised  against 
him  at  the  instance  of  John  Macdonald,  residing,''  &c.,  '^ concluding,  inter  eUia^  for  damages  in 
respect  of  the  pursuer's  alleged  failure  to  connect  a  branch  line  of  railway  on  the  pursoer^s 
property  with  the  main  line  uf  the  railway  belonging  to  the  defenders,  or  with  the  Monldand  and 
Kirkintilloch  line  of  railway,  and  of  all  claims  competent  to  the  said  John  Macdonald  against 
the  pursuer  arising  out  of  the  defenders'  failure  to  form  the  said  connexion,  all  as  set  forth  ia 
the  said  condescendence ;  reserving  to  the  pursuer  such  claims  of  damages,  and  other  claims^  as 
he  may  have  against  the  defenders  in  respect  of  their  interference  with  his  private  railwaj-s,  and 
his  estate  of  Gartsherrie." 

Macdonald's  claim  was  settled  by  payment  of  ;£2oo  of  damages  and  ;£i03  I4r.  of  expenses; 
and  the  parties  to  the  present  action  arranged  that  the  defenders'  liability  under  it,  in  the  event 
of  the  pursuer  succeedmg,  should  amount  to  the ;f  303  141.  so  paid  to  Macdonald,  and  the  puzsscr^ 
expenses  in  defending  the  action,  amounting  to  ^148  ox.  wd.y  subject  to  taxation. 

The  pursuer  pleaded,  that  the  defenders  having  failed  to  restore  the  connexion  between  hb 
private  railway  and  the  Monkland  and  Kirkintilloch  Railway,  were  liable  to  relieve  him  of  loss 
or  damage  arising  from  the  want  of  said  connexion. 

The  defenders'  first  and  fifth  pleas  in  law  were  as  follows  : — **  i.  The  damages  alleged  to  have 
been  sustained  by  the  pursuer's  tenant  having  been  solely  occasioned  by  the  pursuer's  own  acts^ 
the  defenders  are  not  bound  to  relieve  him  thereof.  5.  The  defenders  are  not  liable  in  relief  to 
the  pursuer  of  the  damages  claimed,  in  respect,  that,  by  the  6th  section  of  the  Railway  Clauses 
Consolidation  (^Scotland)  Act,  they  are  only  liable  to  make  payment  to  the  pursuer  of  such 
compensation  for  damages  sustained  by  him  by  reason  of  the  exercise  of  the  powers  vested  in 
them  by  their  acts,  as  shall  be  ascertained  and  determined  in  the  manner  provided  by  the 
Lands  Clauses  Consolidation  (Scotland)  Act,  for  determining  questions  of  compensation  with 
regard  to  land  purchased  or  taken  under  the  provisions  thereof,  and  the  damages  claimed  have 
not  been  ascertained  or  determined  in  any  of  the  ways  provided  by  the  said  act.'* 

By  the  Railway  Clauses  (Scotland)  Act,  8  and  9  Vict.  cap.  33,  it  is  provided  by  §  6,  that  "in 
exercising  the  power  given  to  the  Company  by  the  special  act  to  construct  the  railway,  and  to  take 
lands  for  that  purpose,  the  company  shall  be  subject  to  the  provisions  and  restrictions  contained 
in  this  act  and  in  the  said  Lands  Clauses  Consolidation  (Scotland)  Act ;  and  the  company  shall 
make  to  the  owners  and  occupiers  of  and  all  other  parties  interested  in  any  lands  taken  or  used 
for  the  purposes  of  the  railway,  or  injuriously  affected  by  the  construction  thereof,  full  compen- 
sation for  the  value  of  the  lands  so  taken  or  used,  and  for  ail  damage  sustained  by  such  owners, 
occupiers,  and  other  parties,  by  reason  of  the  exercise,  as  regards  such  lands,  of  the  powers  by 
this  or  the  special  act,  or  any  act  incorporated  therewith,  vested  in  the  company ;  and,  except 
where  otherwise  provided  by  this  or  the  special  act,  the  amount  of  such  compensation  shall  be 
ascertained  and  determined  in  the  manner  provided  by  the  said  Lands  Clauses  Consolidation 
Act  for  determining  questions  of  compensation  with  regard  to  lands  purchased  or  taken  under 
the  provisions  thereof;  and  all  the  provisions  of  the  said  last  mentioned  act  shall  be  applicable 
to  determine  the  amount  of  any  such  compensation,  and  to  enforcing  the  pa3rment  or  other 
satisfaction  thereof." 

Section  1 1  confers  on  railway  companies  various  powers  as  to  operations  on  roads,  water 
courses,  &c.,  and,  in  general,  power  to  do  all  acts  necessary  for  making,  maintaining,  and  using 
their  railway  : — "  Provided  always  that,  in  the  exercise  of  the  powers  by  this  or  the  special  act 
granted,  the  company  shall  do  as  little  damage  as  can  be,  and  shall  make  full  satisfaction,  in 
manner  herein  and  in  the  special  act,  and  any  act  incorporated  therewith,  provided  to  all  parties 
interested,  for  all  damages  by  them  sustained  by  reason  of  the  exercise  of  such  powei^" 

With  reference  to  roads  cut  through,  or  otherwise  inteifered  with  by  railway  companies  in 
exercise  of  their  statutory  powers^  the  act  provides : — 
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*^  Sect.  49.  If  the  road  so  interfered  with  can  be  restored  compatibly  with  the  formation  and 
use  of  the  railway,  the  same  shall  be  restored  to  as  good  a  condition  as  the  same  was  in  at  the 
time  when  the  same  was  first  interfered  with  by  the  company,  or  as  near  thereto  as  may  be ;  and 
if  such  road  cannot  be  restored  compatibly  with  the  formation  and  use  of  the  railway,  the 
company  shall  cause  the  new  or  substituted  road,  or  some  other  sufficient  substituted  road,  to  be 
put  into  a  permanently  substantial  condition,  equally  convenient  as  the  former  road,  or  as  near 
thereto  as  circumstances  will  allow;  and  the  former  road  shall  be  restored,  or  the  substituted  road 
put  into  such  condition  as  aforesaid,  as  the  case  may  be,  within  the  following  periods  after  the  first 
operation  on  the  former  road  shall  have  been  commenced,  unless  the  trustees  or  parties  having 
the  management  of  the  road  to  be  restored,  by  writing  under  their  hands,  consent  to  an  extension 
of  the  period,  and  in  such  case  within  such  extended  period,  (that  is  to  say,)  if  the  road  be  a 
turnpike  road,  within  six  months,  and  if  the  road  be  not  a  turnpike  road,  within  twelve  months. 

''Sect.  50.  If  any  such  road  be  not  so  restored,  or  the  substituted  road  so  completed  as  aforesaid, 
within  the  periods  herein  or  in  the  special  act  fixed  for  that  purpose,  the  company  shall  forfeit 
to  the  trustees,  commissioners,  surveyor,  or  other  person  having  the  management  of  the  road 
interfered  with  by  the  company,  if  a  public  road,  or  if  a  private  road  to  the  owner  thereof, 
twenty  pounds  for  every  day  after  the  expiration  of  such  periods  respectively  during  which  such 
road  shall  not  be  so  restored  or  the  substituted  road  completed :  and  it  shall  be  lawful  for  the 
Sheriff  or  Justices  by  whom  any  such  penalty  is  imposed,  to  order  the  whole  or  any  part  thereof 
to  be  laid  out  in  executing  the  work  in  respect  whereof  such  penalty  was  incurred." 

The  Court  of  Session  held,  that  the  damage  claimed  was  recoverable  at  law,  notwithstanding 
the  statutory  penalty ;  and  that  the  pursuer's  claim  for  relief  was  valid. 

The  railway  company  appealed,  maintaining  in  their  case,  that  the  judgment  of  the  Court  of 
Session  should  be  reversed,  because — i.  The  right  to  sue  at  common  law  for  the  recovery  of 
alleged  damages,  in  respect  of  failure  to  restore  a  road,  in  terms  of  the  49th  section  of  the 
Railway  Clauses  Consolidation  (Scotland)  Act,  is  excluded,  according  to  a  sound  construction  of 
that  act,  and  acts  incorporated  therewith.  Carruihers  v.  the  Caledonian  Railway  Company^ 
15  D.  591.  2.  Assuming  that  the  appellants  were  bound  to  make  reparation  to  the  respondent 
at  common  law  for  damages  sustained  by  him  by  reason  of  their  failure  to  restore  the  road,  they 
were  not  liable  to  relieve  him  of  specific  claims  of  damage,  brought  against  him  in  respect  of 
breach  of  obligation  on  his  part,  although  such  breach  of  obligation  might  have  resulted  from 
the  alleged  failure  to  restore.  3.  The  appellants  were  not  bound  to  relieve  the  respondent 
of  the  damages  alleged  to  have  been  sustained  by  Macdonald,  in  respect,  that  they  were 
occasioned  by  the  respondent's  failure  to  implement  his  own  personal  obligation  to  Macdonald, 
and  not  in  respect  of  any  failure  on  the  part  of  the  appellants. 

The  respondent^  in  his  printed  case,  supported  the  judgment  on  the  following  grounds : — 
I.  Sufficient  and  relevant  grounds  to  support  the  conclusions  of  the  libel  were  set  forth  in  the 
record.  2.  The  Court  of  Session  had  jurisdiction  in  the  case,  such  not  being  excluded,  either 
expressly  or  by  necessary  implication  of  the  provisions  of  any  of  the  statutes  founded  on ;  and 
3.  No  special  tribunal  for  the  trial  of  such  a  case  as  the  present,  nor  mode  of  ascertaining  the 
amount  of  damage  sustained,  was  appointed  by  these  statutes,  so  that  an  action  at  common  law 
was  the  only  remedy  competent  in  the  circumstances. 

Sir  F.  Kelly  Q.C.,  and  R.  Palmer  Q.C.,  for  the  appellants. — The  judgment  of  the  Court 
below  is  wrong.  There  was  no-right  in  the  appellant  to  recover  damages  for  the  failure  of  the 
company  to  restore  the  road  in  terms  of  the  49th  section  of  the  Railway  Clauses  (Scotland)  Act, 
1845.  That  section  says,  that  a  road  interfered  with  shall  be  restored  to  as  good  a  state  within 
a  certain  time.  But  the  50th  section  imposes  a  penalty  which  is  amply  sufficient  to  compensate 
the  owner,  being  no  less  than  a  penalty  of  ;£20  per  day,  part  of  which  the  Sheriflf  may  order  to 
be  laid  out  in  doing  the  repairs  which  were  omitted  to  be  done.  That  remedy  extinguishes  any 
remedy  competent  at  common  law  to  the  owner  of  the  private  road  in  question.  Such  was  the 
construction  put  on  the  parallel  sections  of  the  English  Railway  Clauses  4ct,  in  Watkinsv.  Great 
Northern  Railway  Company y  16  Q.  B.  961.  That  case  is  an  authority  in  the  present.  The  case 
cited  on  the  other  side  in  the  Cotu"t  below,  of  Samuel  v.  Edinburgh  and  Glasgow  Railway 
Company^  1 1  D.  968,  has  no  bearing,  for  that  was  a  claim  of  damages,  not  for  omitting  to  do 
certain  work,  but  for  doing  it  badly.  In  the  cases  of  Shand  v.  Aberdeen  Canal  Company ^  2 
Dow,  519;  Goldie  v.  Oswald^  2  Dow,  534;  Burnet  y,  Knowles,  3  Dow,  280,  the  statutes  had 
been  violated.  In  the  present  case  the  appellants  acted  within  the  statute,  and  were  authorized 
to  take  possession  of  the  respondent's  land.  Even  assuming,  that  the  company  are  liable  in 
damages  to  the  respondent,  they  are  not  bound  to  repay  him  the  costs  and  damages  he  has  paid 
to  Macdonald.  He  chose  to  make  a  contract  with  Macdonald,  and  must  bear  the  consequences 
himself  of  any  breach  of  it.  The  company  had  nothing  to  do  with  such  contract,  and  were  no 
parties  to  it.  It  is  obvious  the  respondent  might,  on  the  same  principle,  have  made  a  hundred 
contracts  with  different  people  all  depending  on  the  company  making  the  road ;  but  it  is  obvious, 
that  the  company  could  not  be  made  to  pay  a  hundredfold  damages  merely  because  the  respondent 
so  chose  to  contract  with  third  parties.     Whatever  damage  the  company  did  to  the  respondent 
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was  quite  independent  of  any  contract  made  by  him  with  strangers,  and  is  not  to  be  measured 
by  the  damages  incurred  for  breach  of  such  contract. 

Roll  Q.C.,  and  D,  Mure,  for  the  respondent. — The  judgment  of  the  Court  below  wasri^it 
The  company  were  expressly  bound  by  the  statute  to  restore  this  private  railway,  and  they  »cre 
responsible  to  the  respondent  for  whatever  damage  was  caused  by  the  non-fulfilment  of  tha; 
obligation.  The  respondent  clearly  had  a  right  of  action  against  the  company  for  the  damafe 
caused  by  not  making  the  road.  The  legislature,  in  providing  a  punishment  by  way  of  penain; 
did  not  thereby  take  away  the  remedy  at  common  law.  The  statutory  tribunal  applies  only  to 
such  damage  as  is  lawfully  done  by  the  company  in  executing  the  works  so  long  as  they  keq) 
within  their  statute.  But  when  they  exceed  their  statute,  as  they  did  in  this  case,  they  are 
still  liable  for  the  damage  resulting  from  their  conduct.  This  principle  was  acted  on  in  Skemi 
V.  The  Aberdeen  Canal  Company;  Goldie  v.  Oswald;  Burnett  v.  Knawles/  afui  Samuel  y. 
Edinburgh  and  Glasgow  Railway  Company,  1 1  D.  968.  The  English  case  cited  of  IVathas 
V.  Great  Northern  Railway  Company  was  not  a  decision  on  the  corresponding  section  of  the 
English  statute,  but  was  an  action  for  damage  caused  in  the  course  of  doing  their  work.  The 
company  being,  therefore,  liable  to  the  respondent  in  damages,  the  question  is.  What  is  the 
measure  of  the  damages  ?  The  respondent  was  entitled  to  rely  on  their  obeying  the  stamie, 
and  to  make  his  contracts  with  third  parties  on  the  footing,  that  they  would  do  so.  \MieB 
the  respondent  granted  this  lease  to  Macdonald  he  was  merely  turning  his  property  to  accoost 
in  the  ordinary  way,  as  he  was  entided  to  do.  When,  therefore,  he  has  been  made  liaUe  io 
damages  to  third  parties,  directly  in  consequence  of  the  company's  breach  of  the  statute, 
the  company  are  bound  to  reimburse  him,  as  they  must  have  contemplated  such  consequences 
as  the  ordinary  result  of  their  conduct.  The  case  of  Mansfield  v.  Campbell^  14  S-  5S5. 
shews,  that  an  action  of  relief  may  be  brought  against  the  company  in  such  circumstances  as  the 
present,  for  there  a  vendor  of  an  estate  was  held  liable  for  the  damages  incurred  by  the 
purchaser  to  his  heritable  creditor,  in  consequence  of  the  purchase  money  not  being  paid 
according  to  the  contract  of  sale,  so  as  to  enable  the  vendor  to  pay  his  creditor.  So  in  BraamUt 
V.  Chesterton,  2  C.  B.  N.  S.  592,  a  tenant  holding  over,  after  notice  to  quit  had  expired,  was  hdd 
liable  to  reimburse  the  damage  caused  by  his  landlord  being  unable  to  give  possession  to  a  nev 
tenant  according  to  agreement. 

R.  Palmer  replied. 

Cur.  adu^  tmli. 

Lord  Chancellor  Campbell. — My  Lords,  in  arguing  this  appeal  at  your  Lordships'  bar, 
two  questions  were  made — first,  whether,  upon  the  facts  alleged  by  Colt  the  pursuer,  irrespectirt 
of  any  transaction  between  him  and  Macdonald  the  lessee,  he  could  have  maintained  an  action 
against  the  Caledonian  Railway  Co.  for  having  neglected  to  restore  his  branch  railway,  according 
to  the  obligation  imposed  upon  them  by  §  49  of  8  and  9  Vict.  cap.  33,  the  Scotch  Railway  Clauses 
Consolidation  Act.  And  secondly,  if  this  be  so,  then,  whether  the  pursuer  has  chosen  the 
proper  remedy  by  bringing  this  action  of  relief. 

Upon  the  first  question  I  have  not  been  able  to  entertain  any  doubt.  The  company  were 
under  a  statutory  obligation  to  restore  the  branch  railway  within  a  given  period.  They  neglected 
to  do  so,  whereby  the  pursuer  was  clearly  damnified.  Primdfacie^  therefore,  he  has  a  right  of 
action  against  him. 

One  answer  attempted  in  the  Court  below,  and  countenanced  to  a  certain  degree  by  the  Lord 
Ordinary,  is,  that  the  pursuer  was  confined  for  a  remedy  to  the  statutory  tribunal,  which 
the  legislature  has  provided,  where  losses  are  sustained  in  the  formation  of  railways.  But 
it  is  well  settled,  that  the  statutory  tribunal  is  only  established  to  give  compensation  for  losses 
sustained  in  consequence  of  what  the  railway  company  may  do  lawfully  under  the  powers  which 
the  legislature  has  conferred  upon  them ;  and  that  for  anything  done  in  excess  of  these  powers, 
or  contrary  to  what  the  legislature  in  conferring  these  powers  has  commanded,  the  proper 
remedy  is  a  common  law  action  in  the  common  law  courts.  The  company  were  guilty  or  a 
wrong  in  disobeying  the  act  of  parliament,  which  requires  the  restoration  of  the  pursuer*  s  brandi 
railway,  and  for  this  wrong  they  are  liable  to  an  action  ex  delicto. 

At  your  Lordships*  bar  the  answer  to  the  action  chiefly  relied  upon  was,  that  the  pursuer  is 
confined  to  the  penalties  given  by  the  50th  section  of  the  statute.  But  this  seems  to  me  to  he 
only  a  cumulative  remedy  given  with  a  view  to  hasten  the  performance  of  the  duty  which  the 
legislature  has  imposed.  All  doubt  upon  this  point  seems  to  be  removed  when  we  observe, 
that  the  whole  of  these  penalties  may,  at  the  discretion  of  the  Sheriff,  be  applied  to  the  expense 
of  completing  the  work  which  the  company  ought  to  have  performed,  so  that,  when  the  penalties 
have  been  recovered,  the  individual  who  has  suffered  a  heavy  pecuniary  loss  may  be  left  without 
any  reparation  or  indemnity.  The  prior  clauses  of  the  act  respecting  the  "  making  of  a  temporary 
road'*  are  differently  framed;  and  the  English  case  relied  upon  of  Watkins  v.  The  Great 
Northern  Railway  has  no  application,  for  that  proceeded  on  the  maxim  expressio  unius  est 
exclusio  alterius.    An  action  having  been  expressly  given  where  special  damage  had  been 
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suffered,  it  was  held  to  take  away  an  action  which  otherwise  would  have  been  maintainable 
where  no  special  damage  had  been  suffered. 

But  as  to  the  second  question,  after  great  consideration,  I  am  bound  to  say,  that  I  agree  with 
the  Lord  Ordinary  and  Lord  Benholme  against  the  opinion  of  the  majority  of  the  Second 
Division  of  the  Inner  House.  There  does  not  seem  to  have  been  much  discussion  in  the  Inner 
House  upon  the  subject;  and  I  am  sorry  to  say,  that  we  are  very  imperfectly  informed  of  the 
reasons  upon  which  the  action  of  relief  was,  in  this  instance,  held  competent.  According  to  the 
explanation  given  of  this  action,  it  is  generally  applicable  where  the  pursuer  and  the  defender 
were  under  a  common  obligation,  which  ought  first  to  have  been  performed  by  the  defender,  and 
which,  by  his  neglect,  was  cast  upon  the  pursuer,  so  that  the  pursuer,  having  been  sued,  was 
forced  to  pay  damages,  together  with  the  cost  of  his  adversary  and  his  own  costs  in  the  suit. 
The  aggregate  sum  to  be  recovered  in  the  action  of  relief  being  composed  of  these  three  items, 
I  think  it  was  admitted,  that,  in  the  action  of  relief,  the  pursuer  is  entitled  to  recover  the  whole 
or  no  part  of  this  sum. 

In  the  present  case  the  damages  which  Colt  was  obliged  to  pay  to  Macdonald  amounted  to 
;t2oo,  with  ;£io3  14J.  for  Macdonald' s  costs.  Colt's  own  costs,  ^in  defending  that  action,, 
amounted  to  ;£  148  or.  i\d, ;  and  it  was  agreed  between  the  parties  to  this  suit,  that  these  three 
sums,  added  together  making  £^^\  \\s,  ii//.,  should  be  held  to  be  the  measure  of  the  liability  of 
the  company  in  the  action  of  relief,  if  this  action  should  be  held  to  be  maintainable. 

But  here  the  action  of  Macdonald'^,  Colt  was  ex  contractu^  or  an  agreement  between  them  to 
which  the  company  were  in  no  shape  privy.  The  cause  of  action  which  Colt  had  against  the 
company  was  ex  delicto  accruing  at  the  time  when  the  branch  railway  ought  to  have  been 
restored,  long  before  the  lease  had  been  granted  to  Macdonald.  The  measure  of  damages  to 
which  Colt  was  entitled  against  the  company  by  no  means  coincides  with  the  measure  of  damages 
in  the  action  of  Macdonald^,  Colli  Moreover,  there  is  great  difficulty  in  seeing  how  Colt  can 
be  entitled  to  recover  against  the  company  either  the  costs  he  paid  to  Macdonald,  or  his  own 
costs  in  that  action.  He  had  agreed  with  Macdonald  to  restore  the  road  within  a  certain  time 
upon  a  contingency  which  happened.  By  neglecting  to  do  so  he  broke  his  agreement  with 
Macdonald.  He  might  have  performed  that  agreement,  and  then  he  neither  would  have  been 
liable  in  costs  to  Macdonald,  nor  would  he  have  incurred  any  costs  in  resisting  an  action  to 
which  there  was  no  defence.  If  he  had  restored  the  road  according  to  his  agreement,  he  then 
might  clearly  have  maintained  an  action  against  the  company,  in  which  he  would  have  been 
entitled  to  recover  as  damages  the  sum  he  had  expended  in  restoring  the  road,  together  with  a 
compensation  for  any  further  loss  he  had  sustained,  by  reason  of  the  road  not  having  been 
restored  by  the  company  within  the  period  prescribed  by  the  act  of  parliament. 

During  the  argument  we  in  vain  called  for  authority  from  text  writers  or  books  of  practice  to 
shew,  that  an  action  of  relief  was  competent  under  such  circumstances.  The  counsel 
for  the  respondent  relied  exclusively  on  the  decision  in  Mansfield  v.  Campbell;  but  supposing 
that  case  to  be  well  decided,  and  that  there  may  be  an  action  of  relief  without  warrandice,  or  any 
obligation  jointly  binding  upon  pursuer  and  defender,  that  case  by  no  means  goes  so  far  as  to 
decide,  that,  where  part  of  the  sum  of  money,  sought  to  be  recovered  in  the  action  of  relief, 
might  have  been  recovered  as  a  special  damage  in  an  action  by  the  pursuer  against  the  defender 
for  a  wrong,  a  compensation  for  that  wrong  may  be  recovered  in  an  action  of  relief. 

The  manner  in  which  this  proceeding  was  conducted  seems  to  shew,  that  those  who  first 
recommended  it  took  the  same  view  of  the  action  of  relief  which  I  have  done,  for  they  called  upon 
the  company  to  defend  the  action  brought  by  Macdonald  against  Colt  as  if  it  had  been  brought 
upon  an  obligation  into  which  the  company  had  entered  with  Macdonald,  and  that  the  cause  of 
action  as  between  Macdonald  and  Colt  was  the  same  as  between  Colt  and  the  company. 

For  these  reasons  I  must  advise  your  Lordships  to  reverse  the  interlocutor  appealed  against, 
and  to  restore  the  interlocutor  of  the  Lord  Ordinary,  finding  that  the  allegations  of  the  pursuer 
were  not  sufficient  to  support  the  conclusions  of  the  summons,  and  also  dismissing  the  action 
with  the  costs  incurred  in  the  Court  below. 

Lord  Wensleydale. — My  Lords,  I  entirely  agree  with  my  noble  and  learned  friend  on  the 
woolsack,  that  the  judgment  of  the  Second  Division  of  the  Court  of  Session  should  be  reversed, 
and  in  the  reasons  which  he  has  given  for  his  advice  to  your  Lordships. 

The  reasoning  of  the  Lord  Ordinary  in  his  note  seems  to  me  to  be  perfectly  satisfactory,  save 
as  to  that  part  of  it  where  he  intimates  an  opinion,  that  the  remedy  of  the  pursuer  was  not  by 
action  against  the  company  for  not  fulfilling  the  obligation  cast  upon  them  by  the  49th  section  of 
the  Railway  Clauses  Consolidation  Act,  1845,  8  and  9  Vict.  c.  33.  In  my  opinion,  an  action  will 
undoubtedly  lie  against  the  company  for  not  obeying  that  direction  of  the  act  of  parliament.  But 
the  opinion  intimated  by  the  Lord  Ordinary  in  no  way  affects  his  decision,  that  the  damages  and 
costs  in  the  action  by  Macdonald  against  the  pursuer  arose  in  the  failure  of  his  performance  of 
his  own  personal  obligation  voluntarily  entered  into  by  him  to  Macdonald.  The  reasoning  of  the 
Lord  Ordinary  seems  to  me  to  be  perfectly  satisfactory  in  that  respect.  The  Lord  Ordinary, 
justly,  I  conceive,  says,  that  the  proper  action  of  relief  is  founded  on  Uie  obligation  of  warrandice 
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or  mandate,  cautionary  or  conjunct  obligation,  or  the  like ;  and  there  is  no  ground  whatever  to 
say,  that  the  pursuer  has  put  himself  in  the  situation  of  a  cautioner  to  Macdonald  for  the 
performance  of  the  statutory  obligation  imposed  on  the  company,  and  still  less  with  the  consent 
or  privity  of  the  company,  which  seems  necessary  in  the  proper  action  of  relief  according  to  the 
authority  of  Erskine,  6,  8i,  65. 

And  supposing,  that  this  strict  construction  is  not  to  be  put  on  the  form  of  the  action  for  relief, 
and  that  the  case  of  Mansfieid  \,  Campbell^  14  S.  585,  was  correctly  decided,  and  that  tberefive 
damage  could  be  recovered  in  that  form  of  action  for  the  breach  of  a  sub-contract  which  one 
man  reasonably  made  with  a  third  person  on  the  faith,  that  the  original  contract  would  he 
fulfilled,  still  1  think,  that  the  pursuer  would  not  be  entitled  to  recover  the  damages  sought  to  be 
recovered  in  this  case,  for  the  contract  of  the  pursuer  with  Macdonald  could  not  be  considered 
as  a  reasonable  consequence  of  the  statutory  obligation  incurred  by  the  company  to  rest<»'e  the 
road,  which,  in  truth,  had  been  already  broken  before  the  sub-contract  with  Macdonald  had  been 
entered  into.  Still  less  could  he  recover  the  costs  paid  to  Macdonald,  or  his  own  costs  incurred 
in  the  improper  defence  of  the  action.  Therefore  1  agree  in  advising  your  Lordships,  that  the 
judgment  should  be  reversed. 

Lord  Chelmsford. — My  Lords,  this  is  an  action  of  declarator  brought  for  the  purpose  of 
having  it  found  and  declared,  by  decree  of  the  Lords  of  our  Council  and  Session,  that  die 
defenders  are  bound  to  relieve  the  pursuer  of  an  action  raised  against  him  at  the  instance  of 
John  Macdonald,  residing  at  Kingshill  Cottage,  in  the  county  of  Lanark,  concluding,  infer  a/m, 
for  damages  in  respect  of  the  pursuer' s  alleged  failure  to  connect  a  branch  line  of  railway  on  the 

Sursuer's  property  with  the  main  line  of  the  railway  belonging  to  the  defenders,  or  with  the 
fonkland  and  Kirkintilloch  line  of  railway,  and  of  all  claims  competent  to  the  said  Joha 
Macdonald  against  the  pursuer  arising  out  of  the  defenders'  failure  to  form  the  said  connexion. 

The  question  involved  in  the  proceedings  is,  whether  the  liability  of  the  railway  company  to  the 
respondent  is  of  the  same  nature,  and  to  the  same  extent,  as  the  liability  of  the  respondent  to 
John  Macdonald,  so  as  to  entitle  the  respondent  to  call  upon  the  company  to  take  upon  themselves 
all  the  burthen  of  the  action  brought  against  him  by  Macdonald,  and  to  relieve  from  all  the 
consequences  of  that  action. 

The  respondent  is  possessed  of  a  fire  clay  field  called  Castlespails,  to  which  he  bad  made  a 
private  railway  communicating  with  the  Monkland  and  Kirkintilloch  Railway  belonging  to  the 
appellants.  The  appellants  in  1845  obtained  an  act  by  which  they  were  empowered  to  make  a 
branch  line,  called  the  Castlecary  Branch,  from  the  Monkland  and  Kirkintilloch  Railway  to  the 
Scottish  Central  Railway.  In  making  this  branch  the  appellants  interfered  with  the  respondents 
private  railway  to  his  clay  field.  They  were  therefore  bound  by  the  46th  section  of  the  Railway 
Clauses  Consolidation  (Scotland)  Act  1845,  before  the  commencement  of  their  operations,  to 
cause  a  sufficient  road  to  be  made,  instead  of  the  road  to  be  interfered  with,  under  a  penalty,  by 
the  47th  section,  of  £^20  for  every  day  after  the  interruption  of  the  existing  road,  during  which 
the  substituted  road  should  not  be  made,  to  be  paid  to  the  respondent,  as  the  owner  of  the  private 
road.  And  by  the  48th  section  they  were  also  liable  for  any  special  damage  which  any  party 
entitled  to  a  right  of  way  over  the  road  so  interfered  with  might  suffer  by  reason  of  their  failure 
to  cause  another  sufficient  road  to  be  made  before  they  interfered  with  the  existing  road.  In 
addition  to  these  provisions  applicable  to  the  commencement  of  their  operations,  the  company 
were  afterwards  bound  to  restore  the  private  road  to  as  good  a  condition  as  it  was  in  when  first 
interfered  with,  under  a  penalty  of  /20  a  day,  to  be  paid  to  the  respondent  as  the  owner  of  the 
road.  By  the  words,  "  the  owner  of  the  road  '*  in  the  47th  section,  the  owner  of  the  soil  of  the 
road  is  evidently  intended,  and  if  the  substituted  road  is  not  made,  he  is  to  receive,  and  to  he 
satisfied  with,  the  j£20  a  day  penalty. 

The  only  person  who  can  maintain  an  action  for  any  special  damage  for  not  making  a 
sufficient  road  after  the  interruption  of  the  existing  one,  is,  by  the  express  words  of  the  48dk 
section,  the  person  entitled  to  a  right  of  way  over  the  road.  I  cannot  help  thinking  also,  that 
the  intention  of  the  legislature  in  the  50th  section  is,  that  the  penalty  of  j^2o  incurred  by  not 
restoring  the  road  should  be  given  to  the  owner  as  a  complete  satisfaction  for  the  damage  which 
he  might  sustain.  The  reason  alleged  for  the  difference,  as  to  the  action  for  special  damage^ 
between  the  penalties  imposed  in  this  section  and  in  the  48th  section,  is  the  power  which  is  given 
in  it  for  the  Sheriff  or  Justices  to  order  the  whole  or  any  part  of  the  pensdty  to  be  laid  out  in 
executing  the  work.  But  it  seems  so  unreasonable,  that  the  magistrates  should  possess  any  fwver 
of  direction  with  respect  to  a  penalty  which  is  forfeited  to  the  owner  of  a  private  road,  that  I  am 
disposed  to  confine  the  application  of  this  part  of  the  section  to  the  case  of  public  roads.  But 
however  this  may  be,  there  can  be  no  doubt,  that  the  person  entitled  to  a  right  of  way  over  the 
road  is  not  excluded  from  his  action  by  any  special  damage  which  he  may  sustain  by  reason  of  a 
failure  to  restore  the  road,  although  no  such  right  is  expressly  given  to  him,  as  it  is  by  the  48th 
section,  for  not  making  the  substituted  road. 

This  being  the  state  of  things,  the  respondent  entered  into  an  agreement  with  Macdonald  for 
a  lease  of  Castlespails  clay  pit  field  for  nineteen  years,  by  which  it  was  stipulated,  that  Macdonald 
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■was  to  have  the  use  of  ihe  private  railway  for  all  purposes  connected  with  the  heneficial  worl.ing 
of  the  clay,  and  which  contained  these  words  :  "  it  being  understood  the  Caledonian  Railway 
Co.  is  bound  to  connect  the  branch  line  with  their  main  line,  or  with  the  Monkland  and 
Kirkintilloch  line:  the  proprietor  (Ihe  respondent)  is  to  do  so  at  his  own  expense  should  they  fail 
or  refuse  to  do  so.''  Macdonald,  therefore,  entering  under  this  agreement,  was  entitled  to 
maintain  an  action  against  the  respondent  for  any  breach  of  it,  and  against  the  company  also 
for  any  special  damage  he  might  sustain  by  their  failure  to  perform  their  duty  in  restoring  the 
road. 

Under  these  circumstances,  the  private  railway  not  having  been  connected  either  with  the 
main  line  or  with  the  Monkland  and  Kir'iiinlilloch  line,  Macdonald,  in  August  1S54,  brought  his 
action  of  declarator  against  Ihe  respondent  to  have  it  declared,  inter  alia,  that  the  respondent 
«ra5  "  hound  to  connect  the  branch  line  with  the  main  line,  or  with  Ihe  Monkland  and 
Kirkintilloch  line,  all  as  set  forth  in  the  heads  of  agreement  referred  to  in  the  condescendence, 
and  to  make  payment  to  the  pursuer  of  the  sum  of  ^£2000  sterling  in  the  name  of  damages  for 
hia  failure  or  breach  of  agreement." 

By  the  pleas  in  law  for  the  pursuer  it  is  alleged,  in  the  third  plea,  that  the  defender  having 
undertaluut  and  become  bound  by  the  agreement  10  connect  the  branch  line  of  the  railway  in 
question  with  the  main  Une  or  with  the  Monkl'ind  and  Kirkintilloch  line,  it  was  his  duty  to 
implement  and  ful^l  the  said  obligation  without  undue  delay;  and  having  failed  in  that  duty,  to 
the  injury  and  damage  of  the  pursuer,  he  is  liable  in  reparation  as  concluded  for  in  the  summons. 
It  thus  appears,  that  Macdonald's  action  was  founded  entirely  on  the  agreement  into  which 
the  respondent  had  entered  wilh  him.  Notice  of  this  action  was  given  to  the  company,  and  they 
were  requested  to  defend  the  same;  but  they  denied  all  liability  for  any  portion  of  the  damages 
claimed  by  Macdonald,  and  declined  to  defend  the  action.  Macdonald's  action  was  ultimately 
settled,  but,  previously  thereto,  the  respondent  had  brought  an  action  against  the  company, 
which  was  arranged  on  the  12th  May  i3j6,  and  a  discharge  of  all  claims  against  the  company 
was  given  by  the  respondent,  "with  areservationof  my  right  of  relief  against  the  said  Caledonian 
Railway  Company  of  Ihe  claim  brought  against  me  by  the  said  John  Macdonald,  my  tenant,  or 
any  other  claim  that  he  may  hereafter  bring  against  me  for  damages  alleged  to  be  sustained  by 
bitn  in  consequence  of  the  non-formation  or  restoration  of  the  private  railway  to  connect  his 
clay  field  with  the  main  line  of  the  said  Caledonian  Company  or  with  the  Monkland  and 
Kirkinlilloch  Railway,  and  also  the  said  Caledonian  Railway  Company's  defences  against  my 
said  claim  of  relief." 

Under  these  circumstances,  the  question  arises  whether  the  present  action  for  relief  is 
competent 

In  the  course  of  the  argument  the  learned  counsel  at  the  bar  were  pressed  for  some  authority 
from  text  writers,  to  shew  when  an  action  of  relief  is  competent,  but  they  could  refer  to  none; 
and  your  Lordships  are  left  in  doubt  whether  such  an  action  can  be  maintained  in  any  other 
cases  than  those  which  are  mentioned  by  the  Lord  Ordinary,  vii.,  those  which  are  founded  on 
so.ne  special  obligation  of  warrandice  or  mandate,  cautionary  or  conjunct  obligation,  or  the  like. 
fiat,  whatever  may  be  the  nature  of  the  rights  to  which  this  species  of  action  applies,  the 
principle  upon  which  it  proceeds  must  necessarily  limit  it  to  those  cases,  where  liability  of  the 
party,  from  whom  the  relief  is  claimed,  is  exactly  commensurate  with  that  of  the  party  claiming 
the  rdief,  Thui,  if  the  measure  of  damages  to  which  the  company  were  liable  to  the  respondent 
was  precisely  co-extensive  with  the  amounr  for  which  the  responient  was  hahle  to  Macdonald,  it 
would  seem  reasonable,  in  order  to  avoid  multiplicity  of  actions,  that  the  respondent  should  be 
entitled  to  call  upon  the  company  to  come  in  and  (axe  his  place  in  the  defence  of  Macdonald's 
action.  But  this  is  by  no  means  the  case,  as  a  short  consideration  will  shew.  It  may  be,  that, 
upon  the  view  which  I  am  rather  disposed  to  take  of  the  act,  the  company  were  only  liable  to  the 
respondent  for  the  prescribed  penalties,  which,  of  course,  would  put  an  end  to  all  difficulty  in 
the  case;  but  1  will  assume,  that  the  respondent  was  entitled  to  maintain  his  action  for  all  the 
special  damage  which  necessarily  flowed  from  their  breach  of  duty.  Thus,  for  instance,  if,  by 
reason  of  the  non -restoration  of  the  road,  he  had  been  unable  to  let  the  clay  pit  field,  or  had 
suffered  any  other  injury  directly  arising  from  the  omission  of  the  company ,  hi-  inl^hi  linve 
alleged  it  as  a  special  damage  in  any  action  brought  against  them.  But  he  h^d  i,..  su  h  j;rniind 
of  special  damage  to  allege  against  the  company.  He  had  entered  inlo  an  inilL|ioiiili.ni  .i^rce- 
m;nt  with  Macdonald,  which  he  had  failed  to  perform;  and  although  hi-;  ciiji.igement  to 
Macdonald  was  to  the  same  extent  as  the  liability  of  the  company,  yet  the  d  iniiigcs  which  he 
had  to  pay  to  Macdonald,  and  the  costs  of  the  action,  could  not  be  recovered  u-  special  damage 
from  the  company,  because  they  were  not  the  direct  consequence  of  their  brcich  of  duly,  but 
were  occasioned  by  the  non-fuUilment  of  his  own  undertaking. 

The  point  cannot  be  put  more  concisely  and  pointedly  than  it  is  by  the  Lord  Ordinary,  He 
says,  "  The  ground  of  Macdonald's  action  is  not  simply,  that  the  defenders  have  faded  to  make 
the  connexion  in  question,  but  that  the  pursuer  has  failed  to  fulfil  his  own  personal  obligation 
nndertj^ien  to  Macdonald.    That  obUgation,  too,  was  not  undertaken  on  the  faith   of  the 
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defenders  doing  their  alleged  duty,  but  it  expressly  contemplates  the  case  of  their  failure  in  thai 
respect,  and  takes  the  pursuer  bound  to  Macdonald  in  that  very  covenant  to  do  what  vas 
nejessary.'* 

The  damages  recovered  by  Macdonald  cannot  be  considered  as  arising  naturallyy  diat  is, 
"according  to  the  usual  course  of  things" — to  use  the  words  of  Baron  Alderson  in  HadUyT. 
BaxendaU^  9  £xch.  354— from  the  company's  breach  of  duty,  but  from  something^  collateral  to^ 
and  independent  of  it,  viz.,  from  the  respondent's  failure  to  perform  his  contract 

This  is  very  different  from  the  case  of  Mansfield  v.  Campbell^  which  was  strong^Iy  relied  npaa 
on  the  part  of  the  respondent.  There  the  damage  to  which  the  vendor  was  liable  was  the 
immediate  result  of  the  non-fulfilment  of  the  purchaser's  contract.  The  purchaser  had  agreed 
to  pay  the  purchase  money  by  instalments.  The  vendor,  relying  entirely  upon  the  performance 
of  this  promise,  had  given  a  notice  to  pay  off  the  heritable  bond,  which,  it  must  be  observed, 
the  purchaser  knew,  that  the  vendor  must  do  in  order  to  clear  the  title.  The  failure  of  the 
purchaser  to  perform  his  promise  was  the  sole  cause  of  the  default  of  the  vendor,  upon  whk& 
the  creditor  recovered  his  damages.  And  the  damages  to  which  the  creditor  was  entitled  were 
exactly  those  to  which  the  vendor  had  oeen  made  liable  by  the  default  of  the  purchaser. 

I  should  have  felt  much  greater  difficulty  in  this  case  if  it  had  appeared,  that  the  learned 
Judges  of  the  Court  of  Session  had  distinctly  determined,  after  argument,  that  this  was  a  case 
for  an  action  of  relief.  But  their  attention  seems  to  have  been  principally,  if  not  entird]^ 
directed  to  the  question,  whether  the  action  was  incompetent  on  account  of  the  damages  bcii^ 
the  subject  of  statutory  jurisdiction,  and  whether  the  penalties  prescribed  by  the  act  were  not 
the  sole  measure  of  compensation.  It  is  true,  that  their  Lordships,  in  the  consideration  of  the 
case,  appear  to  have  assumed,  that  the  action  for  relief  was  well  founded.  But  that  there  was 
no  clear  and  distinct  expression  of  an  opinion  upon  this  point  appears  from  the  note  of  the  Lofd 
Ordinary,  for,  upon  the  remit  to  him,  he  says,  "  The  Lord  Ordinary  had  been  of  opinion,  diat 
this  was  not  a  case  for  an  action  of  relief  such  as  the  present;  but,  apparently,  that  view  was 
considered  too  strict  in  the  Inner  House." 

Resorting,  then,  to  principle  in  the  absence  of  authority,  it  appears  to  me,  that  the  action  of 
relief  in  a  question  of  damages  can  be  applicable  only  where  the  liability  of  a  pursuer  and 
defender  are  so  completely  co-extensive,  that  the  defender,  by  standing  in  the  pursuer*  s  shoes 
in  the  action  brought  against  him,  would  satisfy  both  his  own  and  the  pursuer's  liability  at  the 
same  time.  That  was  not  the  case  between  the  parties.  The  company,  although  liable  to  the 
respondent  for  their  own  breach  of  duty,  were  not  liable  to  him  for  more,  and  could  not  be  called 
upon  to  indemnify  him  against  the  consequences  of  an  action  which  arose  out  of  his  own  neglect 
to  perform  an  independent  contract  into  which  he  had  voluntarily  entered  with  Macdonald,  and 
upon  which  alone  Macdonald' s  right  to  recover  his  own  peculiar  damages  was  founded. 

For  these  reasons,  I  think,  that  the  interlocutors  appealed  against  ought  to  be  reversed. 

Mr,  Palmer, — The  cause  will  be  remitted  to  the  Court  of  Session,  with  a  direction  to  decern 
expenses  accordingly.  I  apprehend,  that  will  be  the  correct  form  of  the  order,  because  the 
expenses  ought  to  have  been  given  to  us;  we  ought  to  have  succeeded  in  the  Inner  House 
instead  of  failing. 

Lord  Chancellor. — That  will  be  right. 

Interlocutor  of  Inner  House  reversed^  and  that  of  the  Lord  Ordinary  of  2yd  Fehruary  1858 
affirmed. 

For  Appellants^  Grahame,  Weems,  and  Grahame,  Solicitors,  London;  Hope  and  Mackay, 
W.S.,  Edinburgh. — For  Respondents^  Connelland  Hope,  Solicitors,  London;  John  Stewart,  W.S., 

Edinburgh. 
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John  Cairncross  and  Others,  Appellants^  v.  James  Lorimer  and  Others, 
Respondents, 

Church — Dissenting  Congregation — Right  to  Chapel — Personal  Bar — Acquiescence — Mora. 

A  congregation  of  dissenters y  by  their  trustees^  held  the  property  of  their  church  under  a  trust  t9 
adhere  to  ^^the  original  principles  of  the  Secession.** 

Held  (affirming  judgment),  Tkkt  members  of  the  congregation  ^forming  a  small  minority  thereof 
were  barred  from  claiming  restitution  of  the  churchy  whichy  by  a  resolution  of  the  congregatieny 
had  been  separated  from  the  religious  body  to  which  it  originally  belongedy  and  annexed  te 
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tmother  with  which  the  congregation  had  formed  a  union,  inasmuch  as  there  had  been 
etcquiescence  and  consent  of  such  minority  y 

Certain  persons  as  trustees,  (including  the  pursuers  Caimcross  and  others,)  in  1829  took  a 
lisposition  of  a  meeting  house  and  other  subjects  to  be  held  in  trust  for  the  Associate  Congregation 
>f  Original  Seceders  in  Carnoustie,  in  connexion  with  the  Associate  Synod  of  Original  Seceders, 
ind  adhering  to  the  original  principles  of  the  Secession  as  set  forth  in  a  book  specified.  One 
>urpose  of  the  trust  was,  that  the  houses  should  belong  solely  to  those  who  continued  "  in  adherence 
o  the  foresaid  original  principles  of  the  Secession.** 

In  1842  the  Associate  Synod  of  Original  Seceders,  on  uniting  with  other  dissenters,  took  the 
latne  of  "The  Synod  of  United  Original  Seceders."  The  latter  Synod  in  1852  joined  the  Free 
3hurcb  of  Scotland,  and  so  did  the  defenders  Lorimer  and  others.  The  Carnoustie  congregation 
esolved  to  join  the  Free  Church,  and  the  defenders,  as  the  majority,  kept  possession  of  the  meeting 
louse.  Other  members  of  the  congregation,  including  the  pursuers,  raised  this  action  to  recover 
possession,  on  the  ground  that  they  alone  represented  the  original  principles  of  the  Secession, 
:or  whose  benefit  the  property  was  disponed  in  1829,  ^^<^  ^^^  ^^  defenders  had  forfeited  all 
tight  to  the  property.  The  defenders  pleaded,  that  in  1852  the  congregation  agreed  without  any 
dissenting  voice  to  the  junction  with  the  Free  Church,  and  it  was  too  late  now  for  the  pursuers  to 
claim  the  property. 

The  Court  of  Session  held,  that  the  pursuers  were  barred  by  acquiescence,  and  assoilzied  the 
defenders. 

The  pursuers  appealed,  maintaining,  in  their  case,  that — i.  The  appellants,  as  members  of  the 
congregation  of  United  Original  Seceders  at  Carnoustie,  and  as  the  persons  for  whose  use  and 
benefit  the  chapel  and  other  property  was  provided,  were  entitled  to  insist,  that  the  property 
should  be  applied  to  its  destined  uses,  and  not  diverted  therefrom.  2.  The  appellants,  John 
Caimcross  and  William  Kidd,  being  two  of  the  trustees  in  whom  the  property  of  the  chapel  is 
vested,  it  is  not  only  their  right,  but  their  absolute  duty,  to  maintain  the  purposes  of  the  trust, 
and  prevent  them  from  being  violated  or  defeated,  3.  The  appellants,  whether  as  members  of 
the  congregation  or  as  trustees  for  its  behoof,  could  not  bind  themselves,  either  expressly  or  by 
implication,  to  consent  to  the  purposes  of  the  trust  being  altered  or  subverted.  4.  The  facts  and 
circumstances  founded  on  by  the  respondents  did  not  support  the  plea  of  personal  bar,  on  which 
the  respondents  relied,  even  supposing  such  plea  to  be  relevant  in  the  circumstances.  5.  Even 
supposing,  that  the  appellants  had,  without  due  consideration,  assented  to  the  union  with  the 
Free  Church,  or  acted  in  such  a  way  as  to  imply  such  assent,  still,  on  being  better  advised,  they 
would  be  entitled  to  retrace  their  steps,  recur  to  the  written  terms  of  the  trust,  and  insist  on  these 
terms  being  strictly  carried  out 

The  judgment  of  the  Court  of  Session  was  supported  on  the  ground  that — i.  The  appellants 
acquiesced  in — at  all  events  did  not  tempestvui  dissent  from — the  union  with  the  Free  Church, 
and  were  by  their  conduct  barred  from  insisting  in  the  action.  2.  The  respondents,  being  ready 
to  comply  with  the  test  of  adherence  prescribed  by  the  title,  could  not,  on  the  ground  of 
nonadherence,  be  deprived  of  their  right  to,  and  enjoyment  of,  the  property  in  question. 

R.  PcUmer  Q.C.,  and  Neish,  for  the  appellants. — The  judgment  or  the  Court  below  was  wrong. 
The  trust  was  plainly  declared  to  be,  that  the  property  was  to  be  held  for  the  use  of  the  United 
Orif^nal  Seceders,  and  those  who  adhered  to  those  principles,  and  it  was  competent  for  any  of 
the  beneficiaries  to  enforce  the  trust,  or  take  steps  to  prevent  its  breach.  It  was  not  competent 
for  any  number  of  the  trustees,  however  numerous,  to  alienate  the  property  to  a  different  purpose, 
against  the  consent  of  any  one  of  the  beneficiaries — the  Kirkintilloch  case,  Craigie  v,  Marshall j 
12  £).  523.  In  such  a  case  it  is  immaterial  whether  the  majority  of  the  beneficiaries  agreed  in 
the  breach  of  trust,  or  whether  a  long  time  has  elapsed.  This  is  like  a  suit  by  the  Attorney 
General  in  England  for  the  misapplication  of  charity  funds — Attorney  General  v.  Munro,  2  De 
G.  &  Sm.  122.  Here  the  appellants  were  justified  in  raising  this  action,  and  even  if  some  delay 
and  misunderstanding  have  been  established  against  them,  they  are  not  estopped  from  main* 
taining  the  action.  The  plea  of  personal  bar,  even  if  it  were  proved,  would  be  inapplicable  in 
such  a  case  as  the  present — Thompson  v.  Candlemakers,  17  D.  765.  But  even  admitting  that  a 
personal  bar  is  to  be  admitted  to  proof,  there  was  nothing  in  the  conduct  of  the  appellants  which 
amoimted  to  anything  like  acquiescence  or  waiver  of  their  clear  rights  at  law — Rochdale  Canal 
Co.  v.  King,  2  Sim.  N.S.  89;  Clarke  v.  Hart,  6  H.  L.  Cas.  633. 

The  Lord  Advocate  (Moncreif!),  and  Anderson  Q.C.,  for  the  respondents,  contended,  that  the 
appellants  were  barred  by  their  conduct  from  insisting  in  the  action — Craigdallie  v.  Aikman,  6 
Paton's  Rep.  635  ;  Picard  v.  Sears,  6  A  &  E.  469. 

Cur,  adv,  vulL 

Lord  Chancellor  Campbell. — My  Lords,  in  this  case  I  am  of  opinion,  that  the  unanimous 
judgment  of  the  Inner  House  in  favour  of  the  defenders  ought  to  be  affirmed.    The  coui^sel  for 

*  Sec  previous  reports  20  D  :  30  Sc.  Jur.  611.        S.  C.  3  Macq.  Ap.  827  :  32  Sc.  Jur.  711. 
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the  pursuers  at  your  Lordships'  bar  contended,  that  this  suit  was  to  be  treated  like  an  infonnatkn 
in  the  Court  of  Chancery  in  England,  in  the  name  of  the  Attorney  General,  for  the  misapplicaiiot 
of  the  funds  of  an  endowed  charity,  arguing,  that  neither  consent  nor  lapse  of  time  could  be  asr 
bir.     Upon  this  principle,  if  all  the  pursuers  had  actually  concurred  in  the  anion  of  the  Ass(»ee 
Congregation  of  Carnoustie  with  the  Free  Church,  and  Mr.  Meek,  the  incumbent,  having  die! 
they  had  joined  in  the  election  and  call  of  a  successor,  according  to  the  rules  and  discipfioeflf 
the  Free  Church,  and  had  applied  to  the  Free  Church  Presbytery  of  Arbroath,  that  the  oHed 
of  their  choice  should  be  instituted  as  the  new  Free  Church  Minister  at  Carnoustie,  they  m^ 
many  years  afterwards  have  commenced  a  suit  to  eject  him,  on  the  ground,  that  he  did  not  beka; 
to  the  Associate  Synod  of  Original  Seceders.     We  need  not  now  inquire  how  far  this  is  to  k 
considered  an  endowed  charity,  (if  we  had  to  decide  that  question  I  should  certainly  oonssder 
that  it  is  an  endowed  charity,)  or  what  may  be  the  rights,  under  the  deed  of  8th  October  iSz^ 
of  the  Associate  Synod  of  Original  Seceders,  or  of  members  of  that  religious  persuasion  wbo 
may  hereafter  become  inhabitants  of  Carnoustie.     It  is  enough  to  observe,  that  the  presaa 
pursuers  bring  this  action  as  individuals,  for  a  personal  wrong  which  they  individually  safe 
iron  the  wrongous  intromission  of  others.     Therefore,  in  this  case,  first,  the  maxim  will  ap{^ 
"  volenti  nonftt  injuria;^  and  secondly,  the  doctrine  will  apply  which  is  to  be  found,  I  befirfe, 
in  the  laws  of  all  civilized  nations,  that  if  a  man,  either  by  words  or  by  conduct,  has  intimateid, 
that  he  consents  to  an  act  which  has  been  done,  and  that  he  will  offer  no  opposition  to  it,  althongl 
it  could  not  have  been  lawfully  done  without  his  consent,  and  he  thereby  induces  others  to  do 
that  from  which  they  otherwise  might  have  abstained,  he  cannot  question  the  leg^ality  of  the  aa 
he  had  so  sanctioned,  to  the  prejudice  of  those  who  have  so  given  faith  to  his  words,  or  to  tbe 
fair  inferenje  to  be  drawn  from  his  conduct.     Both  these  defences  are  set  up  to  the  piese^ 
action.     There  is  strong  evidence  to  support  the  first,  and  to  shew,  that,  according  to  the  rdes 
which  govern  the  proceedings  of  deliberate  assemblies,  the  union  of  the  Associate  Congregatioi 
of  Seceders  at  Carnoustie  with  the  Free  Church,  the  pursuers  being  present,  was  carried  nemaat 
dissentiente.     But  on  this  point  there  is  some  conflicting  evidence,  and  there  may  be  a  difiereBoe 
of  opinion,  and  therefore  I  do  not  make  it  the  reason  of  my  decision.     I  agree  with  the  Lard 
Justice  Clerk  and  the  other  Judges  who  thought,  that  "  it  is  not  necessary  to  prove  conconefire 
on  the  part  of  the  pursuers  in  the  proceedings  now  challenged,  and  that  proof  of  positive  assent 
or  concurrence  is  not  necessary."   I  am  of  opinion,  that,  generally  speaking,  if  a  party  having  as 
interest  to  prevent  an  act  being  done,  has«full  notice  of  it  having  been  done,  and  acquiesces  ii 
it,  so  as  to  induce  a  reasonable  belief  that  he  consents  to  it,  and  the  position  of  others  is  aliend 
by  their  giving  credit  to  his  sincerity,  he  has  no  more  right  to  challenge  the  act,  to  their  prejudice, 
than  he  would  have  had,  if  it  had  been  done  by  his  previous  license.     We  are  asked  what  ib«e 
Scotch  Judges  mean  by  tempestivh  or  in  debito  tempore;  and,  in  analogy  to  the  rules  of  negative 
or  positive  prescription,  how  many  years,  months,  or  days  constitute  " /^^*/w»i  ten^us^f   1 
answer,  that  it  is  not  to  be  measured  by  any  cycle  of  the  heavenly  bodies,  and  it  must  depend 
upon  the  circumstances  of  each  particular  case.     Tbe  objection  must  be  made  before  there  has 
been  such  acquiescence  with  kno>¥ledge  as  to  induce  a  reasonable  belief,  that  the  act  will  not 
afterwards  be  challenged.     The  owner  of  a  mill  to  which  all  the  lands  in  a  barony  are  tMsriei, 
if  he  sees  an  occupier  of  land  within  the  barony  erecting  a  grist  mill,  must  not  placidly  look  on 
till  t^e  new  mill  has  been  completed  and  the  miller  has  established  a  thriving  business  by  laying 
out  all  his  capital  upon  it,  and  then  bring  an  action  for  damages,  praying  for  an  interdict,  with  a 
petitory  conclusion,  that  the  mill  miy  be  prostrated,  as  having  been  illegally  erected.     In  the 
present  case  it  was  known  to  the  pursuers,  and  to  all  Carnoustie,  that  on  3d  of  June  1852  there 
was  said  to  be  a  vote  of  the  kirk  session  for  the  union,  and  that,  on  the  6th  of  July  1852,  the 
Rev.  Mr.  Meek  had  presented  himself  to  the  Free  Presbytery  of  Arbroath,  and  that  he  had  been 
solemnly  admitted  as  the  Free  Church  minister  of  the  Carnoustie  congregation,  formerly  attached 
to  the  Associate  Synod  of  Original  Seceders.    The  present  action  was  not  commenced  till  July 
1856,  and  for  above  three  years  there  had  been  not  the  slightest  complaint  by  the  pursuers.     Ob 
the  contrary,  one  of  them   had  officiated  occasionally  as  precentor  in  the  meeting  house  at 
Carnoustie  under  the  Rev.  Mr.  Meek,  who  had  become  a  member  of  the  Free  Church  Presbytery 
of  Arbroath,  and  qualified  to  be  moderator  of  the  General  Assembly  of  the  Free  Churdi  dF 
Scotland.  If  the  objection  is  now  made  tempestivi^  so  it  might  be  made  twenty  years  hence,  and 
a  similar  action  might  then  be  maintained  by  one  individual,  who,  although  he  did  not  actively 
promote  the  union,  had  all  along  acquiesced  in  it,  and  professed,  that  he  approved  of  it,  while 
the  whole  of  the  Free  Church,  and  the  whole  of  the  Associate  Synod  of  Original  Seceders, 
except  himself,  rejoice  in  the  amalgamation.     It  would  be  little  creditable  to  the  law  of  Scodaad 
if  the  confusion,  and  hardship,  and  injustice  which  must  necessarily  be  the  effect  of  such  a 
proceeding  were  to  meet  with  judicial  sanction.     But  various  authorities  were  cited  (and  they 
might  be  greatly  multiplied)  to  prove,  that  in  Scotland,  according  to  well  recognized  principles 
and  unquestioned  decisions,  such  an  attempt  must  fail.     I  do  not  consider  it  at  all  necessary  to 
refer  more  particularly  to  these  authorities,  or  to  review  the  analogoiis  class  of  cases  in  England, 
at  the  head  of  which  stands  Picard  v.  Sears,    I  confess.  I  shoiud  have  been  sorry  if  we  had 
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»een  obliged  to  pronounce  a  judgment  which  would  have  given  such  facility  to  the  stirring  up 
jid  the  revival  of  disputes  between  the  different  dissenting  religious  persuasions  into  which 
>20tland  is  unhappily  divided,  and  I  feel  great  satisfaction  in  being  able,  according  to  the  well 
istablished  principles  of  Scottish  law,  to  advise  your  Lordships,  that  this  appeal  be  dismissed 
rith  costs.  1  ouiht  to  mention,  that  my  noble  and  learned  friend  Lord  Wensleydale,  who 
leard  this  case,  dissents  from  the  judgment  that  I  have  proposed  to  your  Lordships. 

Lord  Kings  down. — My  Lords,  having  had  an  opportunity  of  hearing  and  considering  the 
opinion  which  has  just  been  expressed  by  my  noble  and  learned  friend  on  the  woolsack,  it  is 
mne  pessary  for  me  to  say  more  than  that  1  concur  both  in  the  conclusion  at  which  he  has 
irrive  1,  and  in  the  principles  upon  which  that  conclusion  is  founded.  The  question  is  not  what 
rould  be  the  result,  if  the  information  had  been  filed  in  this  country  by  the  Attorney  General,  or  if 
I  similar  proceeding  had  been  taken  by  the  Lord  Advocate  in  Scotland,  if  he  had  such  a  power 
I  do  not  know  whether  he  has  or  nntX  I  regard  this  as  simply  a  suit  instituted  by  these  parties 
n  respect  of  their  own  individual  interests  ;  and,  in  respect  or  those  interests,  I  think  that  they 
ure  precluded  by  their  own  conduct  from  maintaining  this  action. 

Interlocutors  affirmed^  and  appeal  dismissed  with  costs. 
For  Appellants,  Deans  and  Rogers,  Solicitors,  London  ;  James  Finlay,  S.S.C.,  Edinburgh. — 
For  Respondents,  Dodds  and  Greig,  Solicitors,  London  ;  Auld  &  Chalmers,  W.S.^  Edinburgh.    , 


FEBRUARY  ii,  i86i. 

John  Dumbreck  and  Others,  Appellants,  v.  The  Rev.  W.  STEVENSON  and 
Others  (Stevenson's  Trustees),  Respondents. 

Trust — Minor — Pupil — Parent  and  Child — Right  of  Administration — Payment  of  Child's  Legacy 
—Process — 6  Geo.  iv.  c.  120,  §  10— Act  of  Sederunt  nth  July  1828,  §  47.  The  trustees 
under  a  trust  disposition  paid  the  shares  of  two  sons  to  their  father,  as  their  administrator,  at  the 
same  time  taking  caution  from  him,  and  they  also  received  a  full  discharge,  by  the  eldest  son, 
and  the  father,  as  his  curator,  and  by  the  father,  as  tutor  to  the  younger  son.  The  sons,  on 
arri-ving  at  majority,  objected,  in  a  multiplepoinding,  to  the  trustees  crediting  themselves  with 
these  payments,  averring  that  the  father  had  appropriated  the  money  to  his  own  uses,  and  the 
cautioner  had  become  bankrupt;  and  on  these  statements  they  close  their  record. 

Held  (affirming  judgment).  That  the  payment  of  the  sons*  shares  by  the  trustees  to  the  father,  who, 
though  poor,  was  not  bankrupt,  was,  in  the  drcumstcmces,  in  bonft  fide,  and  a  valid  and 
competent  act,  in  respect  the  trust  deed  did  not  exclude  the  father' s  tutorial  and  curatorial  right 
of  administration  over  the  estate  of  the  minors. 

Leave  to  make  additional  statements  to  the  record,  in  an  action  of  multiplepoinding,  long  after  it 
had  been  closed,  refused  as  incompetent,  in  respect  the  proposed  statements  contained  new  grounds 
of  action?- 

The  objectors  appealed  to  the  House  of  Lords,  maintaining  in  their  case,  that  the  judgment  of 
the  Court  of  Session  should  be  reversed,  i.  Because,  by  the  terms  of  the  trust  settlement,  the 
power  of  administration  of  the  appellant*  s  father  was  excluded,  and  the  respondents  were  not 
justified  in  making  payment  to  him  of  the  provision  bequeathed  to  the  appellant. — Williams  on 
Executors,  vol.  ii.  pp.  1267-8;  Roper  on  Legacies,  vol.  L  p.  879.  2.  Because  the  respondents, 
being  aware  of  the  embarrassed  circumstances  of  the  appellants  father,  were  not  justified  in 
paying  over  to  him  the  appellant's  share  of  the  trust  funds,  but  should  have  applied  to  the  Court 
of  Session  to  interpone  its  authority  to  the  course  to  be  followed  by  them,  and,  not  having  done 
so,  they  were  liable  in  payment  to  the  appellant.  3.  Because  the  respondents  having  extra* 
judicially  accepted  of  caution,  and  not  sought  judicial  caution,  they  must  take  on  themselves  the 
responsibility  of  making  that  caution  effectual. — Hollowayy,  Collins,  i  Cb.  Cas.  245.  4.  Because, 
in  point  of  fact,  payment  of  the  legacy  was  made  to  Michael  Waddell,  one  of  the  cautioners,  and 
in  whose  hands  the  funds  were  placed  entirely  beyond  the  control  of  the  legal  administrator. 
5.  Because,  in  any  view,  the  appellant  was  entitled  to  have  added  to  the  record  the  statements 
contained  in  the  minutei  No.  340  of  process,  before  quoted. 

^  See  previous  reports  19  D.  462 :  29  Sc.  Jur.  213.         S.C.  4  Macq.  Ap.  i :  33  So.  Jur.  269. 
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Stevenson's  trustees  supported  the  judgment  on  the  following  grounds  :  i.  Becaase  the  iB»- 
locutor  of  the  Court  of  Session  of  13th  January  1857,  refusing  to  allow  additional  statement  ad 
new  grounds  of  action  to  be  added  to  the  record,  was  well  founded  and  in  accordance  with  tbe 
statutes— Act  6  Geo.  I  v.  c.  120;  Afackintosh  v.  Cheyney  8  S.  356;  Kay  v.  MUh^  8  S.  4^; 
Wilson  V.  JamiesoHy  5  S.  518;  Boswell  v.  Ogilvy^  11  D.  185.  2.  Because  the  share  of  tte 
trust  funds  belonging  to  the  appellant  was  a  vested  interest,  and,  at  the  time  it  was  paid  to  tes 
father,  was  then  exigible  from  the  trustees.  3.  Because  the  appellant's  father,  John  Dumbred, 
senior,  as  his  administrator  in  law,  was  entitled  to  receive  payment  of  the  trust  monies  m 
question,  and  his  disch  irge  to  the  trustees  for  the  amount  was  valid  and  effectual — Stair,  i,  > 
12  ;  More*s  Notes  on  Stair,  p.  31  ;  Bank,  i,  6,  2,  4  ;  Ersk.  1,6,  54  ;  i  Darling's  Practice,  p.  81; 
Parker's  Styles  of  Summonses  in  the  Court  of  Session,  Art.  3,  p.  6.  4.  Because  there  are  no  spcai 
circumstances  in  the  present  case  alleged  or  proved  to  invalidate  the  discharge,  or  to  reader 
the  respondents  liable  in  the  appellant's  cSzxna— Johnston  v.  Wilson^  i  S.  558. 

Mundell  ^Tid  Mair  for  the  appellant. — The  natural  right  of  the  father  to  be  administrator  is 
law  of  his  children  was  restrained  in  this  case  by  the  terms  of  the  trust  deed  ;  and  accordii^ 
the  duty  of  the  trustees  to  see  to  the  application  of  the  money  was  all  the  stronger.  Even  21 
common  law  the  right  of  the  father  to  receive  legacies  for  the  child  is  qualified  by  an  exceptkiL 
where  he  is  insolvent  or  embarrassed.  It  is  well  setded  in  England,  that  an  executor  is  i» 
justified  in  paying  an  infant's  legacy  to  the  father. 

[Lord  Chancellor. — You  had  better  keep  to  the  law  of  Scotland,  as  this  is  a  case  pecnliirlf 
of  Scotch  law.] 

The  above  exception  is  well  settled  in  Scotland — Govan  v.  Richardson^  M.  16,263  ;  W3^  r 
Dalzielly  M.  16,311  ;  Graham  v.  Dufi^  M.  16,383.  The  trustees,  therefore,  who  well  knewoftbs 
embarrassed  state  of  the  father,  ought  not  to  have  paid  without  a  decree  of  the  Court  of  Sessios. 
They  ought  not  to  have  been  contented  with  ordinary  caution,  and  must  take  the  risk  rf  thsi 
caution  being  insufficient.  It  was  also  an  improper  exercise  of  discretion  in  the  Court  of  Sessiot 
to  prevent  the  appellant  adding  matter  to  the  record,  which  would  shew  the  knowledge  of  ibe 
trustees,  that  the  father  was  embarrassed.  In  the  circumstances  of  this  case,  considering,  that  ic 
record  had  been  closed  before  certain  important  documents  had  been  recovered  which  sfaeved 
these  matters,  it  was  reasonable,  that  an  application  to  add  to  the  record  should  be  granted. 

Roll  QC,  and  Anderson  Q.C.,  for  the  respondents,  contended,  that  the  application  to  addtfl 
the  record  after  it  was  closed  was  contrary  to  the  well-established  practice---6  Geo.  iv.  c  120, 
§  10;  Act  of  Sederunt,  nth  July  1828,  §  47.  A  series  of  cases  under  this  statute  has  setded  tte 
point.  As  to  the  merits,  it  is  well  settled  in  Scotland,  that  the  father,  as  administrator  in  hv, 
was  entitled  to  receive  payment  of  the  legacy,  unless  there  are  very  special  circumstances  agai&s: 
him— Stair,  i,  5,  12  ;  More's  Notes,  xxxi. ;  Bank,  i,  6,  2  ;  i,  6,  4;  Ersk.  i,  6,  54  ;  M.  16,221, 
16,353, 16,250.  Here  the  trustees  took  caution  which  was  good  at  the  time,  and  they  did  all  tiis 
was  requisite  in  the  circumstances. 

Lord  Chancellor  Campbell. — My  Lords,  having  heard  this  case  fully  and  ably  aigaed, 
and  entertaining  no  doubt  upon  it,  I  think  I  should  not  be  justified,  if  I  were  to  propose  to  your 
Lordships  any  postponement  of  our  decision  upon  it.  The  litigation  has  already  lasted  ko^ 
than  the  siege  of  Troy ;  it  is  now  in  its  twelfth  year,  and  1  should  be  sorry  to  prolong  it  for 
twenty  four  hours  more. 

The  first  question  is,  whether  the  addition  ought  to  have  been  allowed  to  the  record.  That  is 
a  matter  of  procedure  upon  which  this  House  would  be  reluctant  to  interfere  with  the  Court  of 
Session ;  but  I  must  say,  that  I  entirely  agree  in  their  decision.  It  appears  to  me,  that  the  Act  of 
Sederunt  placed  actions  of  multiplepoinding  upon  the  same  footing  as  other  actions.  And  under 
the  circumstances  in  which  this  case  stood,  after  it  had  been,  I  think,  eight  years  under  liti^ 
tion,  and  in  the  stage  at  which  it  had  arrived  after  the  reclaiming  note  to  the  Inner  House,  in 
my  opinion,  if  there  had  been  ample  discretion,  it  would  have  been  an  ill  exercise  of  discretioi 
if  the  amendments  had  been  allowed,  for  it  would  only  have  led  to  confusion  and  embarrassment, 
and  would  have  been  of  no  advantage  to  any  party  concerned. 

Then  we  have  to  consider  whether,  upon  the  record  as  it  stands,  the  interlocutors  appealed 
from  ought  to  be  affirmed.  Now  I  am  clearly  of  opinion,  that  they  ought.  It  is  allowed,  that  bf 
the  general  law  of  Scotland  the  father  is  the  administrator  for  the  pupil ;  and  when  we  look  it 
this  settlement  we  see,  that  there  clearly  was  nothing  in  the  settlement,  that  was  at  all  to  abridge 
the  power  of  the  father  as  the  administrator  for  the  son.  Then,  that  being  so,  we  have  to  con- 
sider, whether  the  mere  poverty  of  the  father  would  be  a  sufficient  ground  for  refusing  the  paf- 
ment  to'^him  of  what  was  due  to  the  son.  I  am  clearly  of  opinion,  that  poverty  of  itself  would  not 
be  a  sufficient  ground.  Men,  whether  in  Scotland  or  in  England,  may  be  poor,  but  althoqgb 
they  are  poor  they  are  honest ;  and  it  is  unreasonable  to  say,  that  a  cottager,  whose  son  has  had 
a  small  legacy  left  to  him,  is  not  to  be  entitled,  because  he  is  poor,  to  receive  the  money  which 
may  enable  him  to  send  the  poor  boy  to  school,  and  give  him  a  chance  of  making  bis  way  in  the 
world,  but  that  he  must  waste  his  money  in  applying  to  the  Court  of  Session  for  security  diat  it 
shall  be  duly  administered.     If  there  has  been  on  his  part  mala  JidiSy  or,  as  it  may  be  called, 
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nsolvency  in  one  sense  of  the  word,  I  should  think  the  trustees  would  be  guilty  of  a  breach  of 
rust  if  they  were  to  pay  over  the  money  to  the  father.  1  think  that,  looking  at  the  admission  of 
rhich  I  give  the  appellant  the  advantage — that  there  was  something  more  than  pure  poverty ; 
hat  there  was  embarrassment  of  circumstances,  that  might  have  rendered  something  more  neces- 
ary  to  be  done  than  barely  paying  over  the  money  to  the  father,  and  allowing  him  to  dispose  of 
t  as  he  pleased— I  think,  upon  the  authority  of  Govan  v.  Richardson^  and  the  other  cases  which 
ave  been  referred  to,  that  there  would  have  been  strong  ground  for  contending,  that  it  would 
lave  been  unjustifiable,  in  this  case,  for  the  trustees,  under  the  circumstances  which  the  trustees 
cknowledge  to  have  existed,  to  have  simply  paid  the  money  over  to  the  father.  But  instead  of 
hat  they  do  what,  if  there  had  been  an  application  to  the  Court,  the  Court  would  have  directed. 
They  obtained  caution  from  cautioners  who  were  substantial  at  that  time,  and  their  solvency  was 
iquired  into  and  established  to  be  perfectly  sufficient  for  this  purpose.  And  it  was  under  these 
ircumstances  that  the  payment  was  made.  Now,  whether  it  was  made  directly  to  the  father,  or  to 
V^addell,  the  cautioner,  and  the  father  got  the  money  afterwards,  seems  to  me  immaterial. 
Vhether  it  was  given  to  Waddell,  or  whether  it  was  given  to  the  father,  I  think  that,  after  the 
aution  had  actually  been  given,  the  trustees  had  a  right  to  make  the  payment  as  they  did. 

I  think  it  would  be  a  waste  of  your  Lordships'  time  if  I  were  to  enter  more  into  detail  upon 
he  facts  of  the  case  and  the  law  which  belongs  to  them,  and  I  shall  therefore  only  move  your 
^ordships,  that  the  interlocutor  be  affirmed,  and  the  appeal  dismissed ;  but,  as  the  appellant  is 
iuing  informd  pauperis,  of  course  there  will  be  no  costs. 

Interlocutors  affinned. 
For  Appellant^  Dodds  and  Greig,  Solicitors,  Westminster  ;  David  Manson,  S.S.C.,  Edinburgh, 
-For  Respondents,  Deans  and  Rogers,  Solicitors,  Westminster  ;  Wotherspoon  and  Mack,  W.S., 
Ldlnburgh. 
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Robert  Evans,  Appellant^  v.  John  M^Loughlan,  Respondent, 

ustice  of  Peace — Jurisdiction — Court  of  Session — Illegal  Imprisonment — Excise — 7  and  8  Geo. 
IV.  c  53—19  and  20  Vict.  c.  56,  §  17 — Suspension  and  Liberation— Review — Af,  was 
apprehended  by  excise  officers  for  an  offence  against  t/te  Excise  Acts,  on  22d  and  detained 
without  warrant  till  24/A,  when  he  was  taken  before  a  Justice,  and  charged  with  the  offence, 

iELD  (reversing  judgment),  That  as  the  delay  was  caused  by  the  difficulty  in  finding  a  f  ustice, 
there  was  nothing  illegal  in  the  detention. 

\^\J>  further,  That  as  any  review  was  taken  away  by  the  statute  for  mere  irregularities  in  pro- 
cedure, the  suspension  of  the  conviction  was  incompetent,^ 

The  suspender,  a  miner,  residing  near  Airdrie,  was  apprehended  near  an  illicit  still  for  the 
nanufacture  of  spirits,  on  22d  March  1858,  by  the  respondent  and  Alfred  Eyeres,  both  officers 
►f  excise.  According  to  the  suspender's  statement  he  had,  after  quitting  his  work  on  the  after- 
;oon  of  the  above  day,  "come  accidentally  near  to  a  place  where  there  was  a  still  for  the 
iistillation  of  spirits.  He  had  never  seen  a  still  before  in  his  life,  and  he  did  not  know,  and  had 
lothing  whatever  to  do  with,  the  parties  to  whom  the  still,  referred  to,  belonged.  When 
adulging  his  curiosity"  "he  was  suddenly  laid  hold  of  by  the  respondent  and  Alfred  Eyeres, 
nother  officer  of  excise,  and  certain  police  constables  who  had  been  concealed  in  the  neigh- 
K>urhood,  on  the  allegation  of  being  concerned  in  the  illicit  operations  of  the  said  still.  The 
lomplainer  told  the  respondent  and  his  assistants  who  he  was,  from  whence  he  had  come,  and 
hat  he  had  nothing  whatever  to  do  either  with  the  parties  to  whom  the  still  belonged,  or  with 
he  operations  they  might  have  been  carrying  on  ;  and  referred  the  respondent  to  his  neighbours 
or  evidence  of  what  he  then  stated.  The  respondent,  disregarding  these  statements,  forthwith 
landcuffed  the  complainer,  and  carried  him  off"  to  Airdrie,  where  he  was  lodged  in  prison  on  a 
writing,  made  out  by  the  respondent,  bearing  that  the  suspender  was  "  detained  at  the  request  of 
ilobert  Evans,  excise  officer,  Clarkstone,  and  Alfred  Eyeres,  excise  officer,  Airdrie." 

The  suspender  was  detained  in  prison  the  rest  of  the  22d,  the  whole  of  the  23d,  and  until  the 
'orenoon  of  Wednesday  the  24th  March  1858,  without  any  warrant  having  been  obtained,  and 
le  was  not  brought  before  a  magistrate  till  the  forenoon  of  the  24th,  when  he  was  brought  up 

1  See  previous  report  31  Sc.  Jur.  275.        S.  C.  4  Macq.  Ap.  89  :  33  Sc.  Jur.  293. 
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before  Mr.  Torrance,  a  Justice  of  Peace  in  Airdrie.     He  was  then  orally  charged  by  the 
ent  with  a  breach  of  the  33d  section  of  7  and  8  Geo.  iv.  c.  53.     No  written  complaint  or 
had  been  previously,  or  at  any  time,  served  upon  him,  nor  was  any  charge  presented  to  the 
Justice,  and  no  clerk  was  present. 

The  respondent  in  the  record  stated,  in  explanation  of  the  delay  which  had  occurred  in 
the  suspender  before  a  magistrate,  that,  on  lodging  him  in  prison,  the  respondent  had 
diately  proceeded  to  endeavour  to  find  a  Justice  of  the  Peace  to  hear  the  cause. 

"  He  first  applied  to  Kidd,  Esq.,  Justice  of  Peace  in  Airdrie,  on  said  22d  Maidi  1$^ 

and  requested  him  to  hear  the  case.  Mr.  Kidd  declined  to  do  so,  and  referred  the  respondeat 
to  Mr.  Watt,  the  Justice  of  Peace  Qerk  at  Airdrie.  The  respondent  applied  to  Mr.  Wart  o 
procure  a  Justice  to  hear  the  case,  but  that  gendeman  stated,  that  it  could  not  be  done  oa  tk 
evening  of  the  aid,  and  requested  the  respondent  to  attend  next  morning,  when  a  Justice  wcad 
be  procured.  In  these  circumstances  the  complainer  was  detained,  along  with  the  other  persess 
apprehended,  during  the  night  of  the  22d,  in  the  coimty  police  office.  The  respondent  atrcndfi 
next  morning  at  Mr.  Watt's  office,  and  again  requested  that  the  case  should  be  taken  op.  Be 
was  informed,  that  it  would  be  so  taken  up  during  the  course  of  the  day,  when  a  court,  which  vss 
then  being  held  by  the  Sheriff  substitute,  was  over.  The  respondent  waited  till  said  court  vas 
over,  and  again  applied  for  a  hearing,  but  he  was  informed  by  the  Procurator  Fiscal,  &lr.  S&eei 
that  none  of  the  migistrates  present  would  would  hear  the  case,  because  the  respondent  had  use 
exhibited  informations  and  served  summonses  upon  the  prisoners ;  which  things  were  not 
necessary.  The  respondent  then  proceeded  to  his  superior  officer,  the  supervisor  at  ^Hamlkca, 
and  informed  him  of  the  circumstances.  The  supervisor  came  in  with  the  respondent  froa 
Hamilton  to  Airdie,  on  the  morning  of  the  24th  March,  and  having  seen  Mr.  Thomas  Tomsce, 
Justi:e  of  the  Peace,  the  supervisor  induced  him  to  hear  the  case  on  the  24th  of  March.'' 

It  appeared  that  proceedings  before  the  Justice  were  conducted  by  the  respondent,  who  gx«e 
evidence  in  support  of  the  accusation,  and  he  was  the  only  witness  examined  in  the  case.  Hie 
complainer  admitted,  that  he  was  in  ths  vicinity  of  the  still  at  the  time,  but  he  denied  asr 
participaiion  in  the  operations  there  carried  on.  After  hearing  the  suspender,  and  the  eviiesoe 
of  ths  respondent,  the  Justice  considered  the  charge  proved,  and,  upon  the  motion  of  the 
respondent,  the  penalty  not  having  been  paid,  signed  the  warrant  of  commitment. 

The  suspender  was  immediately  thereafter  removed  to  the  House  of  Correction  and  detained 
till  23d  April  following,  when  he  was  liberated  in  consequence  of  a  note  of  suspension  pasKd. 
And  after  a  record  was  made  up,  the  Court  of  Session  sustained  the  reasons  of  suspensioBr 
and  suspended  the  proceedings. 

Evans  appealed  to  the  House  of  Lords,  maintaining,  in  his  case,  that  the  judgment  of  die 
Court  of  Session  should  be  reversed,  because — i.  The  Court  of  Session  had  no  jurisdiction  ia 
the  mattsr.  6  Anne,  c.  26,  §§  i,  6,  7 ;  33  Henry  vill.  c.  39  ;  19  and  20  Vict.  c.  56,  §  i  ;  7  and 
8  G20.  IV.  c.  53,  §§  33,  58  ;  B rough  v.  Stewart,  13  D.  408  ;  Young  y.  Townsend^  2  Irvine,  525. 
2.  Because  assuning  jurisdiction,  the  judgment  of  the  Court  of  Session  was  erroneous. 

M'Loujhlan  in  \i\s  printed  case  supported  the  judgment  on  the  following  grounds  : — i.  The 
appellant  had  no  authority  to  detain  the  respondent  in  the  Airdrie  prison  ;  and  when  broi^ 
before  the  Justice,  he  was  not  brought  before  him  under  any  legal  arrest,  nor  by  sumnury 
procedure  on  arrest,  nor  under  the  circumstances  set  forth  in  the  33d  section  of  the  act; 
and,  therefore,  the  Justice  had  no  power  or  jurisdiction  under  that  section,  or  otherwise,  to  try, 
convict,  and  imprison  him.  2.  The  respondent  was  brought  within  the  power  of  the  Justice 
by  means  of  an  illegal  detention  and  imprisonment.  3.  According  to  the  law  of  Scotland,  tbe 
provisions  of  the  statute  founded  on,  and  the  orders  of  the  Commissioners  of  Inland  Revenoe^ 
no  imprisonment  for  an  offence  under  the  statute  could  be  legal,  unless  the  party  imprisoned 
had  been  brought  before  the  Justice  in  the  way  provided  in  the  act,  and  unless,  prior  to  surk 
imprisonment,  there  had  been  a  written  information  or  complaint,  a  written  record  of  tlie 
evidence  and  whole  proceedings  at  the  trial,  and  a  written  conviction.  In  the  present  case,  the 
respondent  was  not  brought  before  the  Justice  in  the  way  provided  by  the  act,  and  there  was  so 
written  information,  record,  or  conviction.  4.  The  warrant  of  commitment  was  informallf 
framed  ;  it  was  illegally  written  by  a  revenue  officer,  concurrent  in  the  arrest  of  the  respondent 
and  was  illegally  addressed  to  the  informer  and  prosecutor.  It  was,  moreover,  illegal  and 
unwarranted  by  the  33d  section  to  commit  the  respondent  to  the  custody  of  the  prosecutor  and 
informer.  5.  Because  the  whole  procedure  against  the  respondent  was  mformal,  illegal,  oppres- 
sive, and  unjust.  6.  Because  the  whole  proceedings  were  in  neglect  and  violation  of  the  common 
and  statute  law,  and  the  Court  of  Session  had  power  to  determme  that  they  were  so  to  quash  tbe 
conviction,  and  discharge  the  respondent.  Hay  v.  Unton,  2  Irvine,  333 ;  Crai^  v.  APCotm, 
Hume's  Dec.  253  ;  Gutnrie  v.  Cowan,  loth  Dec.  1807,  F.C.  ;  Anderson,  28th  Feb.  181 1,  F.C; 
Mackenzie  v.  Maberly,  31  Sc.  Jur.  5  ;  M^Kenzie,  2  Swinton,  J.C.  152  ;  Ckristity  i  Irvine,  293; 
Rodger,  Arkley,  393  ;  McDonald  and  Gray,  6  D.  1161 ;  Smith  and  Tasker  v.  Robertson,  5  S. 
848  ;  Coyle  v.  M^Kenna,  32  Sc.  Jur.  10. 

Lord  Advocate  (Moncreiff)>  Welsby^  and  F.  Russell,  for  the  appellant. — ^The  Coort  of  Session 
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Q  this  case  was  wrong  in  holding  that  this  was  a  Court  of  Session  case,  and  not  an  Exchequer 

ase.     This  was  properly  an  Exchequer  case,  and  to  he  dealt  with  exclusively  in  the  Court  of 

Exchequer. 

Lord  Chancellor. — ^Assuming  the  conviction  here  to  he  had,  and  consequently  the  imprison- 

ident  under  it  illegal,  do  you  deny  that  the  Court  of  Session  could  take  cognizance  of  the  matter 

ind  liberate  the  prisoner  ?] 

Yes  ;  where  an  inferior  Court  of  Revenue  miscarries,  the  only  Court  which  has  jurisdiction  is 
he  Court  of  Exchequer.  This  Court  can  liberate  in  that  case  by  Habeas  Corpus.  The  Court 
yf  Exchequer  was  founded  in  its  recent  form  by  the  Act  of  Union,  article  19,  and  had  a  revenue 
urisdiction  like  the  English  Court  of  Exchecjuer,  and  the  6  Anne,  c.  26,  regulated  its  proceedings. 
The  Court  of  Exchequer  could  stay  proceedings  in  an  action  commenced  in  the  Court  of  Session 
rhich  touched  the  revenue,  even  though  that  action  was  one  for  damages. 
Lord  Chancellor. — The  English  Court  of  Exchequer  also  removes  actions  from  the  other 
!lourts  in  like  manner.] 

So  in  the  cases  of  Duke  of  Queensberry^  M.  App.  Jurisdiction,  No.  19 ;  Brough  v.  Stewart^  13 
[>.  408  ;   Young  V,  Townsend^  2  Irvine,  525. 

[Lord  Chelmsford. — I  see  that  Lord  Cowan  reserves  his  opinion  as  to  the  power  of  the  Court 
>f  Session  to  interfere,  had  the  proceedings  in  the  Court  below  been  grossly  irregular.] 
[Lord  Chancellor.—  Suppose  there  was  a  sentence  of  transportation  against  a  man  for  illegal 
distillation,  and  he  was  imprisoned  under  that  sentence,  would  not  the  Court  of  Justiciary  have 
[urisdiction  to  release  him  ?] 

Perhaps  it  might  But  at  all  events  the  Court  of  Exchequer  was  a  Court  of  paramount 
lothority,  and  could  give  redress  in  every  form,  in  actions  and  proceedings  touching  revenue. 
The  Court  of  Session  had  no  higher  power  than  the  Court  of  Exchequer,  in  the  way  of  revenue. 
It  any  time. 

'Lord  Chelmsford. — Supposing  the  proceedings  before  the  committing  magistrate  are  void  ab 
Initio,  do  you  say,  that  that  being  a  question  arising  out  of  revenue  matters,  no  other  Court  than 
the  Court  of  Exchequer  could  interfere  in  that  case  ?]  1 

Yes. 
[Lord  Chancellor. — Although  there  was  no  jurisdiction  on  the  part  of  the  magistrate — though 
iiey  were  assu'ning  a  jurisdiction  in  matters  of  revenue  which  they  did  not  possess  by  law?] 

Yes  ;  the  Court  of  Session  is  merely  the  Court  for  deciding  whether  pixxree dings  ostensibly 
taken  under  revenue  statutes  are  regular.  The  Scotch  Court  of  Exchequer  was  precisely  on  the 
[ame  footing  as  the  English  Court  of  Exchequer. 

[Lord  Chancellor. — Primd  facie,  I  think  the  question  of  the  legality  of  the  conviction  would 
:ome  to  be  considered  rather  in  the  Court  of  Queen's  Bench  than  in  the  Court  of  Exchequer 
iere.] 

The  Scotch  Court  of  Exchequer  was  merged  in  the  Court  of  Session  by  19  and  20  Vict.  c.  56, 
ind  the  Judges  of  the  Court  of  Session  became  the  Judges  of  that  Court,  and  the  procedure  was 
imended.  Sections  17  and  21  regulate  the  right  of  suspension.  The  present  is  what  is  called 
ui  Exchequer  cause,  and  even  though  the  Justices  had  no  jurisdiction,  the  Court  of  Session  was 
aot  the  proper  tribunal  to  apply  to  ;  but  here,  the  irregularities  which  took  place  do  not  appear  ex 
facie,  and,  therefore,  there  is  no  ground  for  saying  there  was  no  jurisdiction.  If  it  is  an 
Exchequer  cause,  then  all  powers  of  review  are  excluded  by  the  79th  section.  This  section 
might  not  apply  if  the  proceeding  was,  on  the  face  of  them,  not  under  the  act  of  parliament.  In 
{uch  questions  it  is  not  enough  to  say,  that  there  was  an  irregularity  of  procedure  in  order  to 
mable  the  Court  to  interfere. 

[Lord  Chancellor. — It  was  viewed  differently  in  the  Court  of  Queen's  Bench  ;  the  test  was, 
irhether  the  magistrate  was  acting  within  his  jurisdiction,  or  beyond  his  jurisdiction  ;  and  I  must 
icknowledge,  that  the  Court  strained  a  little  to  take  cognizance  for  the  purpose  of  doing  justice. 
Now,  there  is  no  temptation  of  that  sort,  because  the  magistrates  have  a  right  to  state  a  case  for 
the  opinion  of  the  superior  Courts,  under  the  statute  20  and  21  Vict  c.  43.] 

The  proceedings  in  this  case  could  only  have  been  challenged  by  the  old  writ  of  Habeas 
Corpus  in  the  Court  of  Exchequer,  and  if  the  warrant  of  commitment  had  been  valid  ex  facie,  that 
Court  would  not  have  interfered.  Here  the  warrant  is  regular  ex  facie.  It  is  said  the  illegality 
was  not  in  the  warrant,  but  in  the  detention  for  a  day  in  the  police  cell.  It  is  admitted,  that  the 
statute  gives  a  power  to  detain  the  prisoner  for  a  certain  time,  and  it  is  difficult  to  gather  from 
(he  judgments  of  the  Court  below  at  what  point  of  time  that  custody  ceased  to  be  le^. 
[Mr.  Chambers,  for  the  respondent,  said  he  would  contend,  that  the  legal  custody  ceased  the 
moment  the  prisoner  was  put  into  the  jail  or  into  the  police  office,  for  then  the  officer  was  no 
bnger  within  the  statute.] 

[Lord  Chelmsford. — That  could  not  always  be  so,  for  a  Justice  is  not  always  to  be  found  ; 
there  must  be  a  reasonable  time  allowed.] 

[Lord  Chancellor. — Whether  it  be  a  jail,  or  a  cage  as  it  is  called,  or  a  room  at  an  inn,  it 
cannot  make  any  difference.] 
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If  it  were  held,  that  the  excise  officer  could  not  commit  the  prisoner  to  the  custody  of  ike 
police  till  a  Justice  was  found,  it  would  he  impossible  to  carry  out  the  statute  in  such  di^rktsas 
the  Highlands,  where  the  Justice  might  be  50  miles  off.  The  statute  says  the  excise  officer  bbt 
detain ;  that  means,  he  may  take  ail  reasonable  means  for  that  purpose.  If  the  prisoaer  b 
detained  an  unreasonable  time,  he  would  have  an  action  for  wrongous  imprisonment.  In  I'm 
BovetCs  case^  9  Q.  B.  669,  though  a  week  had  elapsed,  it  was  held,  that  that  did  not  preveoi  ^ 
jurisdiction  of  the  magistrate  attaching.  Here  it  could  make  no  difference,  that  the  prisoner  vs 
put  in  a  police  cell,  for  if  he  had  been  put  in  the  hands  of  two  strong  men,  the  character  of  the 
detention  would  have  been  quite  the  same.  The  prisoner  was  still  under  the  authority  of  :fe 
excise  officer,  who  could  order  the  jailer  to  liberate  him.  It  would  have  been  the  same  tf  te 
officer  had  remained  in  jail  with  the  prisoner,  or  had  left  him  in  the  cell,  and  carried  the  key  it 
his  pocket.  The  prisoner  was  detained,  as  the  detainer  expressed  it,  at  the  request  of  the  o&cr. 
[Lord  Chelmsford. — I  think  we  must  look  to  the  thing  itself,  and  not  to  the  name  applied  a 
it.  It  may  be  called  incarceration,  or  it  may  be  called  a  detention.  The  question  is  whether  ii 
is  a  detainer  or  no.] 

[Lord  Chancellor. — Stress  seems  to  have  been  laid  upon  the  circumstance,  that  M'LoogUM 
denied  his  delinquency,  and  that  he  was  only  proved  to  have  been  engaged  in  the  distiUatkn  bf 
one  witness.  Supposing  that  he  had  been  caught  in  delicto^  and  that  it  was  manifest  that  k 
should  be  convicted,  would  that  make  any  difference  ?] 

None.  The  magistrate  below  had  dearly  jurisdiction.  The  statute  says,  when  an  excae 
officer  finds  a  man  aiding,  etc.,  that  is  the  offence.  When  that  offence  was  proved,  it  was  ibe 
duty  of  the  justice  to  convict.  The  statute  gave  authority  to  the  excise  officer  to  detain  him,^ 
to  all  persons  acting  in  his  aid  and  assistance.  Whether  the  prisoner  was  detained  antinitasoi- 
able  time,  could  have  nothing  to  do  with  the  jurisdiction  of  the  justice,  who  has  to  deal  with  dbe 
offence  alone.  The  prisoner  must  either  have  been  put  within  stone  walls,  or  chained  to  tk 
officer  during  the  intermediate  time. 

[Lord  Chelmsford. — What  the  other  side  will  say  is,  that,  by  reason  of  the  detention,  diis  ns 
not  a  case  of  summary  proceeding  under  the  33d  section,  but  should  have  been  taken  under  tke 
61  st  section.] 

The  immediate  arrest  mentioned  in  the  6ist  section,  means  iomiediate  upon  the  detection  is 
the  act.  Under  the  33d  section,  the  officer  on  taking  the  man  in  flagrante  delicto,  has  authodif 
to  arrest  him. 

[Lord  Chancellor.— Could  he  say  to  the  prisoner,  "  It  is  not  convenient  for  me  to  go  before 
a  magistrate,  will  you  go  home,  and  this  day  week  I  will  do  so  ?  "] 

Montague  Chambers  Q^.C^  and  Neishy  for  the  respondent. — The  justice  had  no  jurisdiction  a 
this  case,  or  at  least  had  exceeded  it,  and  therefore  the  Court  of  Session  had  a  right  to  liberate 
the  prisoner.  Wherever  a  subject  of  the  realm  is  falsely  imprisoned,  it  is  a  civil  right  which  he 
has,  to  appeal  to  the  Court  of  Session  for  liberation — Craig  v.  McColm,  Hume,  253  ;  WHkiiT, 
Bouse,  ibid,  252.  It  is  one  thing  to  review  the  case  on  the  merits,  and  another  to  release  a  persa 
imprisoned  by  a  Justice  who  has  no  jurisdiction.  It  is  familiar  knowledge  in  Westminster  HaD, 
that  a  person  may  apply  for  a  writ  of  habeas  corpus  at  all  the  three  Common  Law  Courts,  and 
also  the  Court  of  Chancery  in  succession.  There  are  no  words  in  the  Exchequer  Acts  in  Scotliod 
to  take  away  the  jurisdiction  of  the  Court  of  Session ;  and,  according  to  the  rule  in  Krsk.  i,  2, 7, 
such  jurisdiction  remains.  As  to  the  recent  act,  19  and  20  Vict  c.  56,  the  first  17  sections  app^ 
to  the  procedure  of  the  Court  of  Exchequer  proper,  and  do  not  touch  the  case  of  the  respondeBC 
here.  The  17th  section  gives  a  cumulative  remedy  by  appeal,  but  does  not  exclude  the  ordinazf 
right  of  applying  to  the  Court  of  Session.  Section  21  recognises  the  right  of  applying  to  the 
Court  of  Session.  Assuming,  therefore,  the  Court  of  Session  could  interfere,  there  was  good 
ground,  inasmuch  as  there  was  no  jurisdiction  in  the  Justice.  No  subordinate  person  is  entitled 
to  imprison  another  whom  he  is  to  take  before  a  magistrate.  When  the  excise  officer  here 
handed  the  prisoner  over  to  the  policeman,  the  prisoner  ceased  to  be  detained  by  the  excise 
officer.  This  broke  the  continuity  of  the  first  arrest  and  detention.  The  excise  officer  had  bo 
right  to  give  a  warrant  of  detention  to  the  policeman. 

[Lord  Cranworth. — Is  it  anything  more  than  if  he  had  said,  verbally,  "  I  want  to  go  to  die 
magistrate  ;  you  take  charge  of  the  prisoner  "  ?] 

The  powers  given  to  the  excise  officer  are  very  limited.  The  ordinary  proceeding  was  to  get 
the  authority  of  the  Excise  Conmiissioners,  under  the  61  st  section,  and  issue  an  informatioo,  and 
it  was  only  in  the  case  of  an  immediate  arrest,  that  the  power  to  detain  was  given  ;  but  in  that 
case  he  bad  no  power  to  authorize  a  third  person  to  imprison  the  party  arrested.  If  he  could  be 
detained  a  day,  why  not  two»  and  why  not  a  month  ? 

[Lord  Chelmsford. — When,  according  to  your  view,  does  the  power  of  summary  jurisdicdcBi 
Of  the  magistrate  cease  ?] 

It  never  began ;  at  all  events  it  ceased  the  moment  the  prisoner  was  handed  over  to  another 
custody — ^that  of  the  police. 
[Lord  Chelmsford. — Could  not  the  officer  have  left  the  prisoner  in  a  room,  under  the  chai;^ 
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>f  somebody,  while  he  went  in  quest  of  a  magistrate^  and  then  returned  and  carried  him  before 
;he  magistrate  ?] 

No ;  he  could  not  leave  the  prisoner  in  a  room,  but  must  carry  him  about  with  him,  for 
hese  are  strict  powers  given  to  the  officer.  He  could  have  no  more  power  than  an  ordinary 
:on  stable. 

'Lord  Chelmsford. — Surely  if  a  man  is  apprehended  in  this  country,  so  late,  that  he  cannot 
>e  taken  before  a  magistrate,  he  may  be  detained  till  the  next  morning  ;  that  is  reasonable,  and 
t  has  been  decided.] 

Yes  ;  but,  though  the  prisoner  may  be  detained,  he  cannot  be  taken  to  an  ordinary  prison. 
XORD  Chelmsford. — Call  it  a  lock  up  house  ;  it  is,  in  fact,  a  jail.] 

The  prisoner  might  have  been  re-arrested  under  4  and  5  Will.  iv.  c.  51,  §  25,  but  could  not  be 
letained  in  a  prison. 

Lord  Chancellor. — The  whole  question  turns  on  this,  whether  the  officer  was  not  all  the 
Jrhile  bond  fide  pursuing  the  object  of  the  act  in  bringing  the  party  before  the  magistrate,  and 
whether  there  was  any  unreasonable  delay.] 

The  duty  of  the  magistrate  was  to  ask,  if  there  had  been  any  delay  in  bringing  the  prisoner 
ip,  and,  if  there  was,  to  decline  to  proceed.  In  Hay  v.  Linton^  2  Irvine,  333,  the  Court  of 
[uiticiary  held,  that,  under  the  Reformatory  Schools  Act,  17  and  18  Vict.  c.  74,  a  child  could 
aot  be  detained  in  a  police  cell  while  inquiry  was  made  under  the  act,  even  though  the  magistrate 
:aused  the  detention.  There  are  other  objections  to  the  conviction.  There  ought  to  have  been 
in  information  in  writing.  7  and  8  Geo.  iv.  c.  53,  §§  65,  82  contemplate  that.  It  is  conformable 
to  practice  in  other  cases,  and  is  understood,  unless  specially  dispensed  with — Law  v.  Steely 
^kley,  109 ;  Mackenzie  v.  Maberleyy  32  Sc.  Jur.  5. 

[Lord  Chancellor. — Then  you  must  admit  there  must  be  a  detention  for  two  seconds  at  least, 
ill  the  information  in  writing  is  got  ready.] 

Perhaps  the  magistrate  might  detain,  but  not  the  officer.  Then  there  ought  to  be  a  written 
record.  The  Justice  ought  to  have  taken  notes,  and  drawn  up  the  evidence  in  proper  form — 
Paley  on  Convictions,  84  (ed.  1838)  ;  Christie  v.  Adamson,  i  Irvine,  293. 

The  warrant  of  commitment,  if  taken  as  a  conviction,  was  bad,  because  it  does  not  appear, 
hat  the  conviction  was  taken  in  view  of  the  Justice,  and,  that  the  evidence  was  on  oath  ; 
Re  Greyy  2  DowL  &  L.  539  ;  R.  v.  Tordofty  5  Q.B.  933.     Lastly,  the  officer  with  his  own  hand 
illed  up  the  blank  warrant  of  commitment. 
XoRD  Chelmsford. — But  he  did  not  sign  it.] 

|Lord  Chancellor. — All  was  vitiated  by  the  officer  filling  up  a  blank  coram  nonjudice  !  If 
ie  had  handed  a  piece  of  blotting  paper  to  prevent  the  signature  being  blotted,  or  supplied  a 
ittle  sand  to  serve  the  same  purpose,  would  that  have  been  fatal  i*] 

The  principle  is  to  keep  the  stream  of  justice  pure. 
[Lord  Chelmsford. — You  think  it  does  not  flow  purely  through  the  exciseman's  still !] 

The  Lord  Advocate  in  reply  was  not  called  upon. 

Lord  Chancellor  Campbell. — My  Lords,  notwithstanding  the  able  argument  which  we 
tiave  heard  at  your  Lordships'  bar  from  the  counsel  for  the  respondent,  I  must  say,  that  I  enter- 
tain a  clear  opinion,  that  the  decree  appealed  against  ought  to  be  reversed,  but  not  at  all  on  the 
ground,  that  the  Court  of  Session  has  no  jurisdiction  over  such  matters.  The  Court  of  Session 
las  jurisdiction  over  such  matters,  and  no  act  of  parliament  has  been  passed  to  deprive  that 
liigh  tribunal  of  the  jurisdiction  which  it  once  enjoyed.  Although  the  Court  of  Exchequer  may 
bave  co-ordinate  jurisdiction  in  such  a  matter,  it  does  not  at  all  follow,  that  when  the  action  was 
brought  into  the  Court  of  Session,  it  would  have  been  coram  nonjudice. 

If  this  proceeding  could  have  been  impeached  on  the  ground,  that  the  Justice  had  not  juris- 
diction over  the  offence  with  which  the  respondent  was  charged,  I  am  of  opinion,  that  in  that 
case  the  Court  of  Session  would  have  had  jurisdiction,  and  would  have  been  fully  entitled  to  hear 
the  objections  that  were  raised ;  but  upon  looking  at  the  act  of  parliament,  it  appears  to  me 
quite  clear,  that,  in  the  circumstances  of  the  case,  the  79th  section  takes  away  jurisdiction  from 
the  Court  of  Session,  and  it  lies  upon  the  respondents  to  shew,  that  the  suspension  by  which  the 
proceedings  were  commenced  before  the  Court  of  Session  was  regularly  sued  out. 

By  the  79th  section  of  the  7  and  8  Geo.  iv.  cap.  53,  it  is  enacted — '•  That  no  writ  of  ceriiorariy" 
(that  would  apply  to  England,)  "  or  other  writ  or  process,  shall  be  issued  at  the  suit  of  any 
defendant  out  of  any  of  His  Majesty's  Courts  of  Record  in  England,  Scotland,  or  Ireland,  nor 
shall  any  bill  of  suspension,  advocation,  or  reduction  be  passed,  nor  shall  any  letter  or  letters  of 
suspension,  advocation,  or  reduction,  or  any  other  proceeding  be  issued  out  of  the  Court  of 
Session  or  Court  of  Justiciary  in  Scotland,  to  supersede,  sist,  stay,  remove,  or  in  any  wise  aflfect 
any  information  or  judicial  proceeding  before  the  Commissioners  of  Excise  or  Commissioners  of 
Appeal  in  this  act  after  mentioned,  or  before  any  Justice  or  Justices  of  the  Peace  in  the  United 
Kingdom  in  pursuance  of  this  act."  Therefore,  if  the  Justice  before  whom  Mr.  M*Loughlan 
was  brought  was  acting  in  pursuance  of  the  act,  he  had  jurisdiction  in  the  matter,  and  therefore 
the  suspension  was  incompetent,  and  the  Court  of  Session  had  no  jurisdiction. 
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It  seems  to  me,  that  the  counsel  for  the  respondent  have  utterly  failed  in  shewing,  that  the 
Justice  had  not  jurisdiction,  for  it  is  enacted,  by  the  33d  section  of  the  same  act  which  created 
the  ofTence,  that  ^^  it  shall  be  lawful  for  any  officer  of  excise,  and  ail  persons  acting  in  his  aid  aid 
assistance,"  (and  in  this  case  1  know  not  whether  the  officer  of  police  might  not  be  considered  as 
acting  in  aid  and  assistance  of  the  officer  of  excise,  if  it  were  necessary  to  consider  tbat,)*'tD 
arrest  and  detain  every  person  so  discovered,  and  to  convey  him  or  her  before  one  or  moit 
Justice  or  Justices  of  the  Peace  for  the  county,  shire,  division,  city,  town,  or  place  wherein  svk 
person  shall  be  so  discovered  as  aforesaid.''  Here  there  is  power  given  to  the  excise  officer, 
and  to  all  who  are  acting  in  his  aid,  to  arrest,  detain,  and  convey  the  offender  before  a  Jastce. 
Then  come  the  words  which  give  jurisdiction  to  the  Justice — "  And  it  shall  be  lawful  to  and  for 
such  Justice  or  Justices  of  the  Peace,  on  confession  0/  the  party,  or  by  proof,  on  the  oath  of  one 
or  more  credible  witness  or  witnesses  made,  of  such  offence,  to  convict  every  such  person  so 
discovered  as  aforesaid.'' 

Now,  it  is  not  at  all  disputed,  that  the  magistrate  who  acted  in  this  case  would  have  bad 
jurisdiction,  if  he  had  been  the  magistrate  to  whom  the  respondent  was  taken  in  the  first  instance, 
on  the  22d  March,  in  order  to  make  the  complaint  before  him.  If  the  respondent  had  bees 
immediately  conveyed  before  that  magistrate,  and  that  magistrate  had  proceeded  to  hear  and 
decide,  no  question  could  have  been  made  about  the  jurisdiction  ;  but  it  so  happens  that  the 
arrest  being  on  the  22d  March,  (I  believe  there  is  some  doubt  about  the  date,)  it  was,  accordiiif 
to  the  statement  in  the  case,  not  till  the  24th  March,  that  the  hearing  took  place,  and  it  is  said, 
that  during  that  interval  the  respondent  could  not  be  considered  as  having  been  detained  under 
the  authority  of  the  act 

Now,  it  is  allowed  by  the  counsel  for  the  respondent  in  this  ably  argued  case,  that  all  that  is 
reasonable  may  be  done  by  way  of  detention  for  the  purpose  of  having  the  matter  adjudicated ; 
and  it  is  not  disputed,  I  presume,  that  if  Mr.  M'Loughlan  had  been  taken  to  the  house  of  a 
Justice,  and  the  Justice  had  been  at  dinner,  he  might  lawfully  have  been  detained  in  the  hall, 
or  introduced  into  the  drawing  room,  or  into  a  picture  gallery  to  amuse  himself  until  therepa^ 
was  over,  and  the  matter  heard.  Indeed,  it  is  admitted,  that  the  excise  officer  might  have  taken 
him  to  his  (the  officer's)  house,  and  detained  him  there,  but  the  objection  is,  that  instead  of 
being  in  the  officer's  house,  he  was  taken  to  a  prison,  and  a  police  officer  was  asked  to  take  care 
of  him.  Well,  I  say  again,  referring  to  these  sections  of  the  act  of  parliament,  that  the  police 
officer  in  doing  that  must  be  considered  as  acting  in  aid  of  the  excise  officer,  at  all  events  he 
was  acting  for  the  excise  officer,  and  the  excise  officer  must  be  considered  as  the  party  «bo 
is  detaining  him.  Qui  facit  per  alium  facit  per  se.  He,  for  the  excise  officer,  did  detain 
him ;  and  it  is  allowed,  that  there  was  no  detention  whatsoever  beyond  what  was  essentially 
necessary  for  the  matter  being  adjudicated.  There  was  no  malice,  no  violence,  no  harsh  treat- 
ment, and  no  time  at  all  was  wasted.  The  excise  officer  does  bis  best  to  find  a  Justice  to  bear 
the  case.  He  goes  first  to  one  man,  and  then  to  another,  and  then  he  consults  the  officer  vho 
represents  the  government  at  Airdrie,  and  he  advises  him,  I  think,  to  go  to  Hamilton.  He  goes 
to  Hamilton.  He  does  his  best  to  find  a  Justice  down  to  the  24th,  when  Mr.  Torrance  is  found, 
and  the  proceedings  are  consummated. 

Such  being  the  facts  of  the  case,  it  seems  to  me  quite  clear,  that  it  must  be  considered,  that 
there  was  a  continuity  of  detention,  and,  that  it  was  always  either  by  the  excise  officer,  or  by 
some  person  acting  in  aid  of  the  excise  officer ;  and  there  is  no  doubt,  that,  if  a  Justice  coold 
have  been  found  sooner,  the  detention  would  have  been  abridged. 

It  was  said  by  the  counsel  for  the  respondent,  that  this  was  not  in  the  heart  of  the  Highlands; 
that  Airdrie  is  a  very  populous  place,  and,  that  there  are  a  great  number  of  magistrates  there. 
But  if  it  Ife  admitted,  that  in  the  heart  of  the  Highlands,  where  magistrates  are  rare,  the 
respondent  might  have  been  detained  till  a  magistrate  could  be  found,  then  if  in  any  other  part 
of  the  country,  there  are  twenty  magistrates  applied  to,  and  each  of  them  improperly  refuses  to  hear 
the  case,  it  is  clear,  that  the  man  must  be  detained  till  a  magistrate  could  be  found  to  administer 
the  law.  Under  these  circumstances,  it  appears  to  me,  that  Mr.  Torrance  had  jurisdiction,  jos^ 
as  much  as  if  he  had  been  present  at  the  time  when  the  unlawful  distillation  was  discovered, and 
had  sat  at  the  outset  of  the  proceedings  to  hear  and  adjudicate. 

Van  BovetCs  case  is,  I  think,  in  point,  because  it  shews,  that  even  although  the  detention  w 
for  an  unreasonable  time,  that  does  not  affect  the  case.  I  do  not  think,  that  the  detention  in  f>^ 
present  case  was  for  an  unreasonable  time  ;  and  if  a  jury  had  had  to  try  that  question,  I  thin* 
any  jury  would  have  said,  that  there  was  no  detention  for  an  unreasonable  time.  One  noWeaaa 
learned  Lord  has  intimated  his  opinion,  in  commenting  on  Van  BovetCs  case^  that  that  ^^^^ 
not  have  interfered  with  the  jurisdiction  of  the  Justice  when  the  hearing  actually  took  place.  1* 
that  case  the  act  of  parliament  gave  power  to  detain  for  a  reasonable  time,  and  the  jury  expressly 
found,  that  he  had  been  held  in  custody  for  an  unreasonable  time,  but  still  the  determination  ^as, 
that  that  did  not  interfere  with  the  jurisdiction  of  the  magistrate. 

That  being  so,  all  the  other  questions  disappear.  The  Court  of  Session  having  no  jurisdiction 
to  suspend  the  proceedings  before  the  Justice,  because  the  Justice  had  jurisdiction  in  the  matter, 
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and  the  suspension  being  incompetent,  the  other  questions,  that  have  been  discussed  at  the  bar 
do  not  arise. 

I  am  almost  ashamed  to  refer  to  some  of  the  objections  that  have  been  made,  such  as,  that 
there  was  only  one  witness  examined,  for  the  act  of  parliament  says,  that  the  proof  of  one  witness 
shall  be  sufficient,  and  again,  that  the  officer  filled  up  a  blank  warrant  Although  these  objections 
received  a  certain  countenatace  from  the  Lord  Ordinary,  I  must  say,  that  they  seem  to  me  to  be 
wholly  frivolous,  and  I  am  sorry,  that  they  should  have  received  countenance  in  that  quarter. 

The  only  further  objection,  that  I  think  it  right  to  take  notice  of  is,  that  there  was  no  written 
information,  and,  that  consequently  there  was  not  any  jurisdiction  in.  the  Justice.  If  this  had 
been  a  proceeding  under  a  different  clause  of  the  act  of  parliament,  not  where  there  has  been  an 
arrest,  but  an  immediate  procedure  for  obtaining  an  adjudication,  and  the  infliction  of  a  penalty, 
I  thinly  there  might  have  been  good  reason  for  such  an  objection ;  but  it  is  quite  clear,  that  the 
legislature  meant,  and  ihis/estinum  remedium  of  arresting  parties  taken  in  flagrante  delicto^  and 
having  an  immediate  conviction,  contemplated,  that  it  should  be  done  without  the  formality  of  a 
written  information,  and  without  the  formality  of  a  regular  conviction.  Those  steps  may  be 
necessary  and  proper  when  there  is  a  regular  proceeding,  which  is  supposed  to  take  place  before 
a  magistrate,  but  this  is  a  special  proceeding  to  be  adopted  for  the  purpose  of  putting  down  an 
offence  which  it  is  very  difficult  to  meet,  namely,  the  offence  of  unlawful  distillation,  and  it  seems 
to  me,  that  if  parties  were  allowed  to  raise  such  objections  as  these,  the  very  object  of  the  act 
would  be  defeated.  All  that  it  appears  to  me  judicially  necessary  for  us  to  decide  is,  whether 
this  suspension  was  competent  or  not,  and  I  say,  that  it  was  incompetent.  I  have  therefore  to 
advise  your  Lordships,  that  the  interlocutors  of  the  Court  of  Session  should  be  reversed. 

Lord  Cranworth. — My  Lords,  1  entirely  concur  with  my  noble  and  learned  friend.  The 
33d  section  of  the  statute  in  question  makes  it  the  duty  of  any  officer  of  excise,  upon  finding  a 
person  in  flagrante  delicto  engaged  in  illicit  distillation,  to  arrest  and  detain  him,  and  bring  him 
before  one  or  more  Justice  or  Justices  of  the  Peace,  in  order,  that  he  may  there  be  dealt  with, 
and  the  duty  then  imposed  upon  the  Justice  is  to  hear  and  determine  the  case,  and  to  fine  the 
party  £^y:>  if  he  is  convicted  either  upon  his  own  confession  or  by  the  evidence  of  one  witoess, 
and  in  default  of  his  payment,  then  to  commit  him  for  a  certain  time  to  prison. 

Now  what  happened  here  was  this :  The  officer  of  excise,  Evans,  did  find  M*Loughlan  engaged 
in  illicit  distillation,  did  arrest  him,  did  detain  him,and  did  bring  him  before  a  Justice  of  the  Peace, 
and  the  first  point,  that  was  argued  was,  that  it  was  the  duty  of  the  Justice  of  the  Peace  to  inquire, 
whether  he  had  been  brought  up  quant  primum  before  him.  Now,  in  my  opinion,  the  Justice  of 
the  Peace  not  only  had  no  obligation  to  make  such  an  inquiry,  but  he  would  have  been  doing  that 
which  he  would  not  have  been  justified  in  doing,  had  he  stopped  to  make  such  an  inquiry.  He 
miglit  just  as  well  have  inquired  whether  the  arrest  had  been  unnecessarily  harsh,  as  to  have 
inquired  whether  the  detention  had  been  unnecessarily  long.  The  Justice  of  the  Peace  had 
no  duty  to  perform  except  to  proceed  upon  the  case  as  the  case  of  a  person  taken  flagrante 
delicto,  having  been  arrested,  and  detained  by  the  officer  and  brought  before  him.  That, 
therefore,  I  think,  disposes  altogether  of  the  question  about  unreasonable  detention. 

But  I  must  say,  that,  looking  at  it  as  a  question  of  fact,  if  I  had  to  decide  it  only  as  a  jurjTnan, 
I  should  say,  that  there  was  no  unnecessary  detention  at  all.  The  man  was  taken,  and,  for 
aught  that  appears,  would  have  been  immediately  brought  before  the  Justice  that  same  evening, 
if  a  Justice  could  have  been  found  ;  but  for  some  reason  not  explained  the  officer  of  excise  goes 
first  to  one  Justice  of  the  Peace,  and  then  to  another,  and  none  of  the  Justices  chooses  to 
entertain  the  case,  till  at  last,  forty-eight  hours  after  the  man  had  been  taken,  the  excise  officer 
does  find  a  gentleman  of  the  name  of  Torrance  who  hears  the  case  and  convicts.  It  appears  to 
me,  therefore,  that  this  question  of  unreasonable  detention,  which  seems  to  have  been  the  only 
ground  on  which  the  Court  of  Session  proceeded,  entirely  falls  to  the  ground.  It  was  not  a 
question,  that  could  come  into  contest  before  the  Justice,  even  if  the  facts  had  warranted  it,  and 
in  truth,  the  facts  would  not  warrant  it,  if  it  had  come  before  the  Justice. 

That  may  be  considered  as  a  question  of  substance;  all  the  other  questions  are  questions 
really  and  entirely  of  form.  I  had  at  one  time  a  doubt  whether  the  conviction  was  drawn  up  in 
the  proper  form,  but  I  think,  that  what  was  pointed  out  by  my  noble  and  learned  friend  is 
unanswerable  on  that  subject,  namely,  that,  the  substance  being  right,  the  authority  of  the  Court 
of  Session  to  inquire  into  the  form  is  taken  away  by  the  79th  section  of  the  statute.  That  the  Court 
had  jurisdiction  to  inquire  into  such  a  matter,  if  it  had  appeared  on  the  face  of  the  proceedings, 
that  the  Justice  was  acting  without  jurisdiction,  I  can  entertain  no  doubt.  I  do  not  think,  that 
the  statute  meant  to  give  exclusive  jurisdiction  to  any  Justice  of  the  Peace,  or  to  any  tribunal,  to 
imprison  one  of  Her  Majesty's  subjects,  without  its  being  distinctly  shewn  on  what  ground  he 
was  imprisoned,  and  that  he  was  lawfully  imprisoned,  but  all  the  rest  being  entirely  matter  of 
form,  the  right  of  suspension  is  taken  entirely  away. 

Upon  the  whole,  therefore,  I  think,  that  the  Court  of  Session  have  certainly  come  to  an 
erroneous  conclusion,  and  that  the  interlocutor  must  be  reversed. 

Lord  Chelmsford. — My  Lords^  I  agree  withtmy  noble  and  learned  friend  upon  the 
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woolsack,  that  the  general  jurisdiction  of  the  Court  of  Session  is  not  taken  away  by  any  of  the 
provisions  of  the  acts  to  which  reference  has  been  made.  If,  therefore,  the  magistrate  had  bees 
acting  without  any  jurisdiction,  I  apprehend,  that  it  would  have  been  competent  to  the  Coun  of 
Session  to  have  entertained  these  proceedings ;  but,  supposing  the  magistrate  has  Jurisdictioo, 
then,  according  to  the  opinion  of  my  noble  and  learned  friend  upon  the  woolsack,  in  which  I 
entirely  agree,  the  79th  section  of  the  7  and  8  Geo.  iv.  c.  53,  took  away  from  the  Court  d 
Session  the  power  of  granting  a  note  of  suspension.  Therefore,  in  this  case,  the  real  substantial 
question  is,  whether  the  magistrate  had  or  had  not  jurisdiction  under  the  circumstances  over  the 
particular  case. 

I  confess,  that  upon  the  question  of  the  magistrate's  jurisdiction,  I  am  unable  to  agree  eitbcr 
with  the  conclusion  at  which  the  Court  of  Session  arrived,  or  with  the  reasons  which  they  hare 
given  for  that  conclusion.  They  thought,  that  the  proceeding  under  the  33d  section  of  the  7  and  S 
Geo.  iv.  c.  53  was  incompetent,  in  consequence  of  what  they  regarded  to  be  an  illegal  detentioa 
of  the  respondent,  because  he  was  not  brought  before  the  Justice  in  the  manner  prescribed  and 
authorized  by  the  statute — that  it  ceased  to  be  a  proceeding  on  immediate  arrest  under  the  act 
from  the  nature  of  the  detention,  the  respondent  not  being  conveyed  before  the  Justice  by  the 
excise  officer,  but  being  brought  up  as  a  prisoner  in  the  hands  of  the  jailer. 

It  is  to  be  observed,  that,  upon  this  single  point,  upon  which  the  Court  of  Session  decided, the 
Lord  Ordinary  seemed  rather  to  be  of  opinion,  that  the  detention  or  imprisonment,  or  whatever 
it  is  to  be  called,  was  not   sufficient  in  itself  to  make  the  conviction  bad,  and    I   think  it  is 
perfectly  clear,  that  it  could  not  have  that  effect.     Let  us  look  to  the  object,  and  to  the  words  oi 
the  33d  section  of  the  act  upon  which  the  question  turns.    The  object  of  that  section  of  the  act 
was  to  provide  for  the  immediate  apprehension  of  offenders  who  were  likely  to  escape  from 
Justice ;  and,  accordingly,  it  empowers  the  officer,  where  any  person  is  discovered  assisting  in  the 
illegal  manufacture,  that  is,  the  illicit  distillation  of  spirits,  "  to  arrest  and  detain  every  person 
so  discovered,  and  to  convey  him  or  her  before  one  or  more  Justice  or  Justices,'*  etc.,  so  that 
the  officer  is  empowered  to  arrest  and  detain.     Arrest  and  detention  are  here  in  a  certain  sense 
synonymous  terms,  but  inasmuch  as  the  officer  is  to  convey  the  offender  before  a  magistrate, 
there  must  necessarily  be  some  detention  following  the  arrest  in  order  to  enable  him  to  perforai 
his  duty  in  that  respect.     Now,  detention  is  of  various  kinds.     It  may  be  by  the  officer  keeping 
hold  of  the  person,  that  he  has  so  arrested,  and  detaining  him  in  that  manner.     It  may  be  by 
locking  him  up  in  a  room  under  the  charge  of  some  persons  who  are  intrusted  to  watch  over 
him,  while  the  officer  goes  for  the  purpose  of  finding  some  Justice  of  the  Peace;   and  it  is 
admitted,  on  the  part  of  the  respondent,  that  such  detention  would  be  lawful  in  every  case  where 
the  room,  or  the  parties  who  were  watching  that  room,  were  under  the  control  of  the  officer. 
But  it  is  said,  that  in  this  particular  case  the  man  having  been  lodged  in  a  jail,  from  that  moment 
the  detention  ended  in  the  sense  of  the  act  of  parliament,  and  that  a  new  species  of  custody,  in 
the  nature  of  an  imprisonment,  changed  the  character  of  the  detention,  and  made  the  party  no 
longer  under  the  control  of  the  officer.     It  appears  to  me,  however,  that  you  cannot,  by  using 
the  term  "incarceration"  or  "imprisonment/  alter  the  nature  of  the  thing.     It  may  still  be 
detention,  although  the  detention  is  in  a  jail,  or  lock-up  house,  and  not  in  a  private  house,  is 
which  it  is  admitted,  that  the  detention  would  be  lawful  under  the  act  of  parliament ;  because, 
af  er  all,  the  persons  who  have  the  control  over,  and  the  custody  of  the  offender,  are  aiding  and 
assisting  the  officer  in  the  detention  of  the  offender.     It  is  not  a  change  of  custody  as  long  as 
they  are  holding  him  upon  the  authority  of  the  officer,  and  for  the  purpose  of  detaining  him 
under  the  act  of  parliament. 

Now,  when  the  party  under  these  circumstances  is  brought  before  the  magistrate,  I  quite 
concur  with  my  noble  and  learned  friend  (Lord  Cranworth),  that  the  magistrate  has  nothing 
to  do  with  the  mode  in  which  the  party  has  been  dealt  with  after  he  has  been  arrested.  When 
be  is  discovered,  and  is  immediately  arrested  by  the  officer,  then  the  jurisdiction  of  the 
magistrate  would  attach,  and  it  would  be  no  part  of  the  duty  of  the  magistrate  to  inquire,  when 
he  found,  that  there  had  been  a  delay,  as  in  this  instance  of  two  days,  why  it  was  that  the  party 
arrested yf(flE^r<2«/tf  delicto  was  not  immediately  brought  before  him.  The  whole  of  his  duty  is  to 
ascertain  whether  the  offence  has  been  committed,  whether  the  party  was  discovered  assisting  in 
the  illegal  distillation.  And  if  he  were  so  discovered,  and  immediately  arrested,  that  is  quite 
sufficient  to  give  the  magistrate  jurisdiction ;  and  the  magistrate  has  no  duty  to  inquire  further, 
or  to  ascertain  whether,  since  his  arrest,  he  has  been  actually  in  the  immediate  keeping  of  the 
officer,  or  whether  he  has  been  in  some  other  custody,  but  still  under  the  charge  of  the  officer, 
and  under  his  control. 

The  case  was  likened  by  the  Lord  Justice  Clerk  to  the  case  of  Hay  v.  Linton^  and  yet  it  is 
impossible  to  conceive  any  one  thing  more  distinguishable  from  another  than  the  case  oi  Hay\. 
Union  from  the  present  case.  What  was  the  case  of  Hay  v.  Linton  f  It  was  a  proceeding 
under  an  act  of  parliament,  which  authorized  constables  to  bring  before  a  magistrate  any  child 
under  14  years  of  age  found  wandering  in  the  streets,  without  any  home,  proper  guardianship, 
or  visible  means  of  subsistence ;  and  the  magistrate  was  authorized,  if  no  person  appeared  after 
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intimation  being  given  to  provide  for  the  child,  and  find  security  to  that  effect,  to  order  such 
young  person  forthwith  to  be  transmitted  to  and  received  at  any  reformatory  school.  Now, 
when  a  destitute  child  is  brought  before  a  magistrate  under  the  provisions  of  that  act,  it  is  quite 
clear,  that  when  intimation  has  been  made,  the  child  is  to  be  taken  care  of  in  the  mean  time, 
until  it  can  be  ascertained  whether  any  person  will  appear  and  give  the  requisite  security.  But 
in  that  case,  instead  of  taking  care  of  the  child  in  that  manner,  the  magistrate  granted  a  warrant 
to  detain  the  child  in  the  cells  of  the  police  office.  Therefore  when  the  child  was  brought  up 
after  the  period  of  intimation  had  expired,  it  was  insisted,  or  rather  it  was  afterwards  insistec^ 
when  the  child  had  been  sent  to  the  reformatory,  that  the  jurisdiction  of  the  magistrate  had 
ceased,  because  the  character  and  condition  of  the  child  had  altogether  changed.  And  so  the 
Lord  Justice  Clerk  puts  it  very  clearly  when  the  order  was  afterwards  pronounced,  the  child  was 
no  longer  before  the  magistrate  in  the  position  contemplated  by  the  statute,  that  is,  brought 
before  him  immediately  upon  being  found  in  the  streets  in  a  state  of  destitution,  but,  on  the 
contrary,  was  brought  up  as  a  prisoner  from  the  cells  of  the  police  office.  Now,  what  possible 
analogy  can  there  be  between  that  case  and  the  present?  The  character  of  the  immediate  arrest 
changed  in  this  case  by  reason  of  the  subsequent  detention  ?  Is  there  anything  in  the  evidence 
to  prove,  that  the  party  was  discovered  in  the  act  of  illicit  distillation.'*  It  is  clear,  that  the 
analogy  between  the  two  cases  altogether  fails,  and  that  there  was  nothing  whatever  in  the 
circumstances  of  this  detention,  even  supposing  it  had  been  an  illegal  detention,  which  would 
take  away  from  the  magistrate  that  jurisdiction  which  attached  to  him  under  the  act,  by  reason 
of  the  discovery  which  was  made  of  the  party,  and  the  immediate  arrest  upon  that  discovery. 

I  wish,  that  it  may  be  understood,  that  I  do  not  intend  to  express  any  opinion  which  might 
countenance  the  delay  which  took  place  upon  the  present  occasion  in  carrying  the  offender  before 
a  magistrate.  My  noble  and  learned  friend  (Lord  Cranworth)  thinks  that  there  was  no 
unnecessary  delay,  and  he  may  be  right  in  that  respect.  But  I  am  bound  to  say,  that,  even  if 
there  was  an  improper  delay,  the  officer  was  placed  in  a  situation  of  great  difficulty  and 
embarrassment  in  consequence  of  the  refusal  of  one  or  more  of  the  magistrates  to  hear  the  case. 
However,  I  am  so  perfectly  clear  with  regard  to  the  question  as  to  the  jurisdiction  of  the 
magistrate  not  being  taken  away,  that  I  could  not  have  entertained  any  doubt  whatever  upon  the 
subject,  if  it  had  not  been  for  the  very  high  respect  which  I  entertain  for  the  judgment  of  the 
learned  Judges  of  the  Court  of  Session  who  have  decided  this  question. 

With  regard  to  the  other  objections  which  have  been  raised,  in  my  opinion  they  are  really  very 
frivolous.  I  entirely  concur  with  the  opinions  which  have  been  expressed  by  my  noble  and 
learned  friends,  and  I  think,  that  upon  the  present  occasion  the  interlocutors  ought  to  be 
reversed. 

Lord  Chancellor. — Lord  Advocate,  What  adjudication  do  you  pray  } 

Lord  Advocate, — I  think  the  judgment  should  run — reverse  the  second,  third,  and  fourth 
interlocutors  complained  of,  and  remit  to  the  Court  of  Session  to  refuse  the  note  of  suspension. 

Lord  Chancellor.— -Be  it  so. 

Interlocutors  reversed^  and  cause  remitted  with  a  declaration. 
For  Appellant^  J.  Timm,  Solicitor,  London. — For  Respofident,  Holmes,  Anton,  TumbuU,  and 
Sharkey,  Solicitors,  Westminster;  John  Leishman,  W.S.,  Edinburgh. 
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John  Robertson  Aikman,  Appellant,  v,  George  Robertson  Aikman,  and 
Hugh  Henry  Robertson  Aikman,  Respondents. 

Domicile — Marriage — Legitimacy — Succession — Scotsman  in  English  Sea  Service. 

Held  (affirming  judgment),  7 hat  a  native  born  Scotsman,  who  had  left  Scotland  at  the  age  of 
13,  and  had  been  connected  for  thirty  years  with  the  East  India  Company  s  mercantile  marine 
service,  and  who,  thereafter,  on  an  average,  spent  about  se^'en  or  eight  months  every  year  in 
London,  and  the  remainder  in  Scotland,  had  not  lost  his  domicile  of  origin ;  and  that  children 
bom  to  him  in  England  of  a  mistress,  whom  he  subsequently  married  in  Scotland^  were  legiti- 
mate, and  were  to  be  preferred  to  issue  born  subsequent  to  the  marriage^  in  a  question  of 
succession  to  his  heritage  in  Scotland.^ 

1  See  previous  reports  21  D.  757 :  3'  Sc.JJur.  404,  755.         S.  C.  3  Macq.  Ap.  854:  33  Sc. 
Jur.  363. 
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The  pursuer  appealed  to  the  House  of  Lords  against  the  judgment  of  the  Court  of  Session  of 
17th  March  1859,  maintaining,  in  his  case,  that  it  ought  to  be  reversed — i.  Because, at  the  date 
of  his  marriage,  Captain  George  Robertson  was  domiciled  in  England.  2.  Because  the  circuio- 
stances  of  Captain  Robertson's  residence  in  London  during  the  time  of  his  engagement  in  the 
maritime  service  of  the  East  India  Company,  and  afterwards,  were  sufficient  to  establish  the 
abandonment  of  the  original  Scottish,  and  the  acquisition  of  an  English  domicile;  and  if  so,  that 
it  is  clear,  that  he  never  resumed  his  Scottish  domicile  before  his  marriage.  3.  Becaase,  m 
holding  the  effect  of  such  residence  to  be  neutralized  by  the  absence  of  a  compulsory  engage- 
ment to  continue  permanently  in  the  East  India  Company's  service,  and  by  the  prospect 
(originally,  and  for  many  years,  remote  and  uncertain)  or  the  succession  of  Captain  Robertsao 
to  an  entailed  estate  in  Scotland,  in  the  event  of  the  death  of  his  uncle  without  issue,  the  Court 
below  had  disregarded  the  true  principles  of  the  law  of  domicile,  as  well  as  the  acts  and 
intention  of  Captain  Robertson  himself,  as  evidenced  by  the  whole  course  of  his  life. 

The  respont/t'u/s  sxipported  the  judgment  on  the  following  grounds : — I.  Because  it  was  not 
proved,  that  the  respondent's  father,  at  the  date  of  his  marriage,  or  at  any  prior  time,  hod 
abandoned  his  domicile  of  origin,  and  had  become  domiciled  in  England. — Munro  v.  Afunre^ 
I  Robins.  App.  492 ;  SotfiervilU  v.  Somerville^  5  Ves.  787 ;  Abington  v.  Barton^  Massachusetts 
Reports,  vol.  iv.  p.  312;  Brown  v.  Smithy  15  Beav.  444;  Phillimore  on  Domicile,  p.  106, 
II.  Because  it  was  proved,  that  the  respondents'  father,  at  and  prior  to  his  marriage  with  their 
mother,  was  domiciled  in  Scotland.  III.  Because,  by  the  law  of  Scotland,  children  bom  before 
marriage  were  legitimated  by  the  subsequent  marriage  of  their  parents,  and  the  right  of  succes- 
sion to  landed  estate  in  Scotland,  descendible  to  the  oldest  lawful  son  of  the  owner,  belonged, 
on  the  death  of  the  owner,  to  his  oldest  son  by  the  person  to  whom  he  was  first  lawfully  married, 
whether  such  oldest  son  had  been  born  before  or  after  the  marriage,  and  without  regard  to  the 
personal  domicile  of  the  father. — Balfour's  Practicks,  p.  239;  Craig,  Jus  Feudale,  Lib.  iL  dieg. 
I3>  §  16;  Stair,  iii.  3,  42;  Ersk.  i.  6,  57;  Bank.  i.  5,  54;  Kerry,  Martitiy  2  D.  752;  per  LORJ> 
Brougham  in  Fenton  v.  Livingstoney  i  Macq.  Ap.  497;  31  Sc.  Jur.  578;  ante^  p.  862. 

/*.  Palmet  Q.C.,  and  Anderson  Q.C.,  for  the  appellant. 

The  Attorney  General  (Be the ll\  Roll  Q.C.,  and  Patton^  for  the  respondents. 

The  arguments  consisted  chiefly  of  comments  upon  the  principal  facts  in  the  life  of  the  late 
Captain  Robertson.  The  following  cases  were  referred  to: — SonurvilU\,  SomennlU^  5  Ves. 
750;  Anderson  y,  Laneauvilley  9  Moore  P.C.C.  325;  Hodgson  w.  De  Beauchesfu^  12  Mome 
P.CC.  285 ;  Forbes  v.  Forbes^  i  Kay,  359;  Maxwell  v.  Maclure^  3  Macq.  Ap.  852:  32  Sc  Jur.  40S; 
ante^  p.  938 ;  Bremer  v.  Freeman^  10  Moore  P.C.  324. 

The  case  was  argued  in  June  i860,  and  judgment  was  now  given. 

Lord  Chancellor  Campbell. — The  only  question  in  this  case  is,  whether  Captain  Robert- 
son, the  father  of  the  appellant  and  of  the  two  respondents,  was,  on  the  13th  day  of  November 
1820,  domiciled  in  Scotland  or  in  England.  I  agree  with  the  unanimous  judgment  of  the 
Second  Division  of  the  Court  of  Session,  that  he  was  then  domiciled  in  Scotland. 

The  principles  on  which  the  case  is  to  be  decided  are  so  well  settled  and  so  familiar,  that  there 
is  no  occasion  to  propound  or  to  illustrate  them;  nor  are  the  material  facts  on  which  the  decision 
is  to  depend  at  all  in  controversy.  It  is  agreed,  that  Captain  Robertson  was  bom  in  Scotland, 
and  that  Scotland  was  his  domicile  of  origin.  Therefore,  Scotland  must  remain  as  his  domicile, 
till  it  can  be  proved,  that,  facto  et  animo^  he  transferred  it  to  another  country.  The  first  conten- 
tion was,  that  this  transfer  took  place  so  early  as  March  1775,  when,  being  a  boy  of  sixteen,  be 
entered  as  a  seaman  on  board  the  ship  "  Bute"  at  Calcutta,  to  return  in  that  vessel  to  London; 
but  I  am  quite  clear,  that  he  did  nothing,  from  which  .such  an  inference  can  be  properly  drawn, 
between  1773,  when  he  first  sailed  to  the  East  Indies  in  a  ship  chartered  by  the  East  India  Co., 
till  1805,  when  he  finally  Quitted  the  sea.  During  that  time  he  made  ten  voyages  to  India  and 
China  in  ships  chartered  by  the  East  India  Co.,  but  he  never  was,  properly  speaking,  in  the 
service  of  the  company,  and,  at  all  events,  he  was  only  engaged  in  that  service  for  the  patticniar 
voyages.  The  ships  in  which  he  sailed  belonged  to  private  owners,  who  appointed  the  captain 
and  officers,  subject  to  the  approval  of  the  company.  He  was  paid  by  the  company,  hot  this 
pay  was  deducted  from  the  freight,  and  therefore  came  from  the  funds  of  the  owners  of  the 
ship ;  and  although  he  was  allowed  a  certain  tonnage  for  the  carriage  of  merchandise  in  the 
ships  in  which  he  sailed,  this  operated  as  an  abatement  from  the  freight  to  be  received  by  the 
owners,  and  must  be  considerea  as  part  of  the  wages  which  they  allowed  him.  Such  an  employ- 
ment bears  no  resemblance  to  that  of  the  covenanted  service  of  the  East  India  Ca  in  India,  or 
to  an  unlimited  engagement  by  a  British  subject  to  enter  and  continue  in  the  service  of  a  foreign 
government,  by  which  a  Scottish  domicile  or  origin  has  been  held  to  be  lost  Captain  Robert- 
son was  at  liberty,  at  the  end  of  every  voyage,  to  engage  in  any  new  profession  or  pursuit,  and, 
in  the  long  intervals  between  some  of  his  voyages,  he  actually  contemplated  doing  so,  and  tried 
to  obtain  new  employment. 

During  all  this  time,  he  had  no  fixed  residence,  and  although  a  new  domicile  might  certainly 
be  acquired  by  a  person  who  might  be  living  in  lodgings,  or  in  an  hotel,  and  although  in  thii 
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case  Captain  Robertson  appears  to  have  spent  more  of  his  time  while  ashore,  in  England  than 
in  Scotland,  I  can  discover  nothing  from  which  an  abandonment  of  Scotland  as  his  domicile  can 
be  inferred.  He  seems  habitually  to  have  been  eager  to  return  to  Scotland  at  the  end  of  his 
voyage  from  India ;  and  in  Scotland  he  spent  a  considerable  portion  of  his  time  till  he  went  on 
a  new  voyage. 

Sir  Charles  Douglas's  case  {Ommaney  v.  Binghamy  5  Ves.  757)  goes  to  the  extreme  limit  of 
giving  effect  to  a  residence  in  England,  but  there  were  in  that  case  facts,  in  no  way  resembling 
those  found  here,  to  shew  an  abandonment  of  the  domicile  of  origin. 

The  Lord  Ordinary,  who,  I  must  say,  shews  a  stronger  leanmg  in  favour  of  change  of  domicile 
than  I  think  the  established  principles  and  thfe  decisions  on  this  subject  justify,  considers  it 
doubtful  whether,  in  the  present  case,  there  was  any  change  of  domicile  before  1805 ;  and  he 
rests  his  opinion  on  the  ground,  that  the  domicile  of  origin  was  lost  between  1805  and  1812, 
'when  the  house  at  Auchengraymont  was  taken.  Thus  reasons  the  learned  Judge — "  Captain 
Robertson  found  himself  m  possession  of  a  handsome  fortune  free  from  the  duties  and  restraints 
of  professional  life,  and  at  liberty  to  choose  his  place  of  residence  according  to  his  own  inclina- 
tion. He  chose  to  live  in  London,  his  real  place  of  abode  being  in  Baker  Street,  with  Mrs. 
Wigglesworth,  his  ostensible  address  being  Ibbotson's  Hotel.  His  confidential  friends  addressed 
him  at  the  former;  his  female  relations  and  Comparative  strangers  at  the  latter  place.  During 
this  period  he  went  into  Scotland  from  time  to  time,  spending  the  summer  or  autumn  months 
there,  and  returning  to  London  early  in  the  year.*' 

But  assuming,  with  the  Lord  Ordinary,  that  the  domicile  of  origin  continued  till  1805,  I  see 
hardly  any  ground  for  contending  that  it  was  changed  before  1812.  The  domicile  of  origin  might 
well  continue  without  the  occupation  of  any  fixed  residence  in  Scotland.  Captain  Robertson  no 
doubt  was  very  fond  of  a  London  life,  but  suppose  that  he  had  been  equally  fond,  as  he  might 
well  have  been,  of  a  Paris  life,  and  had  passed  all  the  time  in  Paris  which  he  spent  in  London, 
even  if  he  had  hired  a  house  and  kept  a  mistress  in  it,  would  he  thereby  have  lost  his  Scotch 
domicile  1  He  was  not  engaged  in  any  profession  or  occupation  in  London  requiring  his  personal 
presence  there.  He  had  an  account  with  a  banker  in  London,  and  he  belong^  to  a  club  in 
London,  and  he  afterwards  rented  a  house  in  London,  which  he  insured  in  London.  But  surely 
all  those  facts  are  quite  consistent  with  a  domicile  in  Scotland,  and  are  common  to  many  noble- 
men and  gentlemen  domiciled  in  Scotland,  who  come  yeariy  to  London  to  attend  to  their  parlia- 
mentary duties,  or  to  enjoy  with  their  families  the  amusements  of  the  metropolis.  The  animus 
connected  with  the  fact^  if  evidence  must  always  be  regarded,  the  Lord  Ordinary  seems  to  have 
given  little  attention  to,  or  to  what  I  consider  highly  important,  viz.  that  at  this  time  Captain 
Robertson  was  heir  presumptive,  under  a  strict  entail,  to  a  considerable  landed  estate  in  Scotland, 
expectant  upon  the  death  of  an  old  gentleman,  turned  of  70^  who  was  in  declining  health,  and 
that  Captain  Robertson  had  looked  forward  with  much  satisfaction  to  this  family  inheritance, 
and  had  formed  plans  for  the  improvement  of  the  mansion  and  grounds  when  he  should  get 
possession. 

If  a  man  settled  in  a  foreign  country  be  engaged  in  some  permanent  pursuit  requiring  his 
residence  there,  a  mere  intention  to  return  to  his  native  country  on  a  doubtful  contingency  will 
not  prevent  such  a  residence  in  a  foreign  country  from  putting  an  end  to  his  domicile  of  origin. 
But  a  residence  in  a  foreign  country  for  pleasure,  lawful  or  illicit,  which  residence  may  be 
changed  at  any  moment  without  the  violation  of  any  contract  or  any  duty,  and  is  accompanied 
by  an  intention  of  going  back  to  reside  in  the  place  of  birth  on  the  happening  of  an  event  which, 
In  the  course  of  nature,  must  speedily  happen,  cannot  be  considered  as  invalidating  the  purpose 
to  live  and  die  at  home.  The  Lord  Ordinary  does  not  even  attach  any  importance  to  the  purchase 
by  Captain  Robertson  of  the  estate  of  Whitehill,  because  there  was  not  a  suitable  mansion  house 
upon  it,  and  because  there  was  some  talk  about  his  laying  out  his  money  upon  it  by  way  of 
investment  But  he  actually  took  the  whole  of  this  property  into  his  own  hands,  and  continued 
ever  after  to  cultivate  it  for  his  own  profit.  He  was  thenceforth  denominated  territorially  George 
Robertson,  Esq.  of  Whitehill,  and  acquired  all  the  consequence  of  a  Scottish  laird,  of  which  he 
seems  to  have  been  proud.  It  is  further  to  be  remembered,  that  that  acquisition  was  near  the 
entailed  estate  of  Ross,  which  he  soon  expected  to  inherit ;  and  there  is  reason  to  infer,  that  he 
immediately  began  to  look  out  for  a  permanent  residence  in  the  neighbourhood,  although  he  did 
not  succeed  in  obtaining  one  till  181 2,  about  two  years  afterwards. 

When  he  had  established  himself  at  Auchengraymont,  I  must  say  that,  in  my  opinion,  if  he 
had  once  lost  his  original  domicile,  he  would  now  have  recovered  it.  I  cannot  accede  to  the 
doctrine,  that  if  a  man  have  lost  his  original  domicile,  by  acquiring  a  domicile  in  a  foreign 
country,  he  cannot  recover  his  original  domicile  while  he  retains  a  place  of  residence  in  a  foreign 
country.  He  certainly  cannot  have  two  domiciles  of  succession  at  the  same  point  of  time,  but 
the  animus  must  determine  the  effect  of  a  residence  in  a  foreign  country.  We  held,  in  Maxwell 
v.  Maclure^  that  the  English  domicile  continued,  notwithstanding,  that  the  individual  whose 
domicile  was  in  question,  had  actually  again  taken  up  his  abode  in  Scotland  ;  and  upon  this 
ground,  that  he  had  come  back  to  Scotland  for  a  temporary  purpose,  and  that  he  still  continued 
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to  resort  to  his  English  residence  as  a  home,  and  there  executed  the  duties  of  a  magistrate. 
During  six  years,  when  Captain  Robertson  was  established  at  Auchengraymont,  there,  1  think, 
he  must  be  considered  as  having  his  household  gods  along  with  him,  instead  of  their  being  at 
Ibbotson's  Hotel,  or  at  Miss  Cumby's  humble  mansion  in  Margaret  Street.  At  Auchengray- 
mont  he  had  a  reputable  establishment  There  he  exercises  hospitality  in  a  splendid  style;  he 
is  visited  by  the  Duke  of  Hamilton  and  the  principal  gentry  of  the  county  of  Lanark;  he  is 
placed  in  the  commission  of  the  peace,  and  acts  as  a  magistrate  for  the  county  of  Lanark;  aod 
he  continues  to  talk  of  the  great  things  he  is  to  do  at  the  Ross  on  the  death  of  his  uncle.  There- 
fore, notwithstanding  his  occasional  visits  to  London,  where  Miss  Cumby  still  chiefly  resided,  I 
am  inclined  to  think,  that  he  would  have  been  considered  as  enjoying  his  domicile  of  origin,  ia 
the  same  manner  as  if  Miss  Cumby  had  been  privately  entertained  by  him  in  Edinburgh  or 
Glasgow,  and  he  had  visited  her  in  either  of  these  cities  instead  of  visiting  her  in  London;  bat, 
I  think,  the  question  does  not  arise  as  to  the  recovering  of  a  domicile  of  origin,  as  1  rest  my 
judgment  on  the  ground,  that  his  domicile  of  origin  had  never  been  lost. 

I  have  next  to  consider  the  period  between  i8i8  and  the  13th  of  November  1820,  vhen  the 
marriage  was  celebrated.  Now,  it  is  quite  clear  to  me,  that  Auchengraymont  was  ^ven  up,  not 
with  any  intention  of  abandoning  Scotland,  as  the  place  of  Captain  Robertson's  permanent 
residence.  He  still  kept  the  farm  at  Whiiehill  in  his  own  hand ;  and  he  deposited  the  fumitmc 
he  had  used  in  the  house  at  Auchengraymont  in  a  place  in  Scotland,  whence  it  mig^ht  con- 
veniently be  carried  to  Ross  when  the  entailed  estate  should  at  last  come  into  his  possession.  He 
still  passed  a  considerable  part  of  his  time  in  Scotland,  he  brought  his  future  wife  and  some  of 
his  children  to  visit  that  country,  and  he  made  a  trust  disposition,  according  to  the  lavs  of 
Scotland,  of  his  lands  of  Whitehill. 

Having  failed  in  the  attempt  which  he  had  made  to  have  his  children  recognised  by  bis 
relations  in  Scotland,  and  his  future  wife  being  again  pregnant  in  the  autumn  of  1820,  he  resolved 
to  marry  her,  no  doubt  with  the  view  of  making  all  his  children  legitimate.  Accordingly,  he 
brought  her  to  Scotland  for  that  purpose.  She  had  proposed,  that  the  marriage  should  take 
place  in  England ;  but  he  objected,  that  he  would  not  be  married  except  by  the  laws  of  his  ovn 
country.  Accordingly,  the  marriage  was  celebrated  at  Glasgow,  in  facie  ecclesugy  in  the  parish 
church  of  St.  Enoch's,  by  the  ordained  minister  of  that  parish. 

I  cannot  then  doubt,  that  he  believed  that  Scotland  was  his  country,  and  that  he  then  intended 
to  settle  all  his  family  at  the  Ross,  as  soon  as  the  octogenarian  Mr.  Aikman  should  expire,  and 
that  he  had  resolved  to  live  and  to  die  there. 

What  afterwards  happened  is  only  material,  as  it  may  weaken  or  strengthen  the  conclusion  to 
be  drawn  as  to  the  state  of  his  mind,  with  respect  to  his  domicile,  at  the  time  when  the  marriage 
was  celebrated.  He  did  not  immediately  fix  his  residence  in  Scotland,  because  his  uncle  and  his 
sisters  disapproved  of  his  maniage,  and  his  uncle  survived  till  October  1821 ;  but,  on  his  uncled 
death,  being  entitled  to  the  immediate  possession  of  the  mansion  at  the  Ross,  he  agreed  widi  the 
widow  to  purchase  the  furniture  which  was  left  by  her  husband ;  and,  on  the  3d  November  1821, 
he  wrote  a  letter  from  the  Ross  to  his  wife  to  give  her  this  information,  adding,  "  so  that  when 
we  come  down  we  have  nothing  to  do  but  to  draw  in  our  chair."  He  immediately  set  to  work 
on  the  improvements  which  he  had  so  long  meditated,  employing  a  very  large  number  of  work- 
men for  that  purpose.  As  soon  as  the  widow  had  removed,  he  brought  his  wife  and  children  to 
the  Ross,  and  there  the  children  remained  two  years  with  a  tutor.  Now,  Captain  Robertson, 
having  taken  the  name  and  arms  of  Aikman,  was  regularly  installed  as  the  Laird  of  the  Ros& 
In  addition  to  being  in  the  commission  of  the  peace,  he  was  made  a  Deputy  Lieutenant,  and 
regularly  attended  the  meetings  of  the  Lieutenancy.  He  was  likewise  summoned  as  a  juryman 
to  the  Assizes  for  the  county  of  Lanark,  and  he  seems  to  have  been  dearer  to  himself  by  acting 
in  that  capacity. 

An  attempt  was  made  to  introduce  his  wife  into  the  genteel  society  of  Lanarkshire.  Had  this 
succeeded  I  do  not  know  that,  being  still  fond  of  life  in  London,  he  would  have  entirely  given  up 
the  house  in  Great  Portland  Street,  which  he  had  purchased  before  his  uncle* s  death;  but  his 
keeping  it,  and  going  to  reside  there  during  the  fashionable  London  season,  was  not,  in  my 
opinion,  at  all  inconsistent  with  his  domicile  being  considered  to  be  in  Scotland.  How^ever,  aU 
argument  for  an  English  domicile  from  the  continuing  the  London  house  is  completely  at  an  end 
when  we  have  ascertained  the  facts— that  Mrs.  Robertson  Aikman  was  not  visited  in  Lanark- 
shire ;  that  she  violently  resented  this  slight ;  that  she  took  a  deep  dislike  to  Scotland  ;  and  that 
afterwards  she  was  continually  importuning  her  husband  to  abandon  it.  Therefore,  if  there  had 
been  subsequent  events,  which  I  by  no  means  say  that  there  were,  to  shew,  that  her  husband 
actually  had  before  his  death  transferred  his  domicile  to  England,  this  change  of  domicile  wouki 
not  have  been  of  the  slightest  importance  to  the  decision  of  the  cause ;  the  legitimacy  of  the 
respondents  depending  entirely  on  the  domicile  of  their  father  on  the  day  of  his  marriage,  in  the 
year  1820. 

I  should  not  have  advised  your  Lordships  to  reverse  the  jud^ent  of  the  Court  of  Session  in 
such  a  case,  unless  I  had  formed  a  very  clear  opinion,  that  the  judgment  was  erroneous  ;  but  I 
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have  great  satisfaction  in  saying,  that  I  cordially  approve  of  it,  and  I  advise  your  Lordships,  that 
the  appeal  should  be  dismissed,  with  costs. 

Lord  Cranworth. — The  question  for  the  House  to  decide,  is  one  of  a  class  which  often 
presents  great  difBculcies,  namely,  the  question  as  to  where  a  person  was  domiciled  at  the  time 
of  his  death,  or  at  some  particular  epoch.  Here  the  question  is  where  the  deceased  Captain 
Robertson  Aikman  was  domiciled  on  the  13th  of  November  1820,  when  he  married  Miss  Cumby, 
the  mother  of  the  appellant  and  of  the  respondent,  the  former  having  been  bom  after,  the  latter 
before  the  marriage.  In  the  present  inquiry  we  are  free  from  some  of  the  difficulties  which  have 
occurred  in  other  cases.  There  is  no  doubt  as  to  the  domicile  of  origin  of  the  deceased.  He 
was  undoubtedly  bom  in  Scotland,  being  the  child  of  Scotch  parents  domiciled  there.  The 
domicile  of  origin  was  therefore  certainly  Scotch.  There  is  no  question  here  of  an  Anglo-Indian 
domicile,  nor  of  a  foreign  domicile.  The  only  question  is,  whether,  having  been  born  Scotch, 
he  had  become  a  domiciled  Englishman  on  the  13th  of  November  1820. 

It  is  a  clear  principle  of  law,  that  the  domicile  of  origin  continues  until  another  domicile  be 
acquired,  i.e.  until  the  person  whose  domicile  is  in  question  has  made  a  new  home  for  himself  in 
lieu  of  the  home  of  his  birth.  The  difficulty  in  these  cases  arises  from  the  circumstance,  that 
the  character  of  the  residence  of  a  man  who  is  making  his  way  in  life,  or  passing  idly  through 
it,  is  often  equivocaL  His  residence  at  a  particular  place  may  have  been  intended  to  be  merely 
temporary.  It  may  have  been  selected  from  motives  of  health,  or  economy,  or  convenience, 
or  from  mere  restlessness,  or  instability  of  character,  without  the  intention,  in  any  of  these  cases, 
of  abandoning  a  prior  home  and  adopting  a  new  one.  Whether  this  is  or  is  not  the  nature  of  any 
particular  residence,  must  depend  on  all  the  circumstances  connected  with  it,  the  investigation 
of  which  must  obviously  open  the  door  to  wide  and  extensive  inquiries. 

Here  the  appellant  insists,  that  his  father  lost  his  status  as  a  Scotchman  previously  to  his 
marriage,  by  acquiring  a  domicile  in  England.  The  burden  of  the  proof  is  on  him.  The  Court 
of  Session  decided,  contrary  to  the  interlocutor  of  the  Lord  Ordinary,  that  the  appellant  had 
failed  to  establish  the  point  for  which  he  contended.  The  question  now  to  be  decided  is,  whether 
that  decision  was  right.  Inthe  first  place  then,  as  regards  the  period  prior  to  October  180$, 
when  Captain  Robertson  finally  quitted  the  sea  service,  I  think  it  clear  he  had  not  acquired  an 
English  domicile.  His  residences  in  London,  while  he  was  in  the  sea  service,  had  no  character 
of  permanence,  though  on  different  occasions  they  lasted  for  two  or  three  years,  and  one  even 
more.  He  remained  in  London,  not  because  he  considered  it  as  a  home,  but  because  by  being 
there  he  was  more  in  the  way  of  obtaining  employment  in  ships  trading  in  India.  During  that 
period  he  had  no  settled  home,  and  his  domicile  of  origin,  therefore,  remained  unaffected. 
Assuming,  then,  that  when  he  reached  England  in  October  1805,  on  the  conclusion  of  his  last 
voyage,  his  domicile  was  still  Scotch,  the  question  is,  whether  his  domicile  was  changed  between 
that  date  and  the  day  of  his  marriage,  on  13th  November  1820.  I  know  of  no  mode  of  coming 
to  a  just  conclusion  on  this  subject,  except  by  tracing  his  course  of  life  during  the  whole  of  this 
period,  in  order  to  make  out,  as  far  as  the  facts  enable  us  so  to  do,  whether  he  had,  at  any  time 
before  the  marriage,  fixed  his  residence  in  England  as  his  permanent  home,  to  the  exclusion  of 
Scotland.  Unless  this  is  made  out  by  the  appellant,  the  burden  of  proof  being  on  him,  the 
original  Scotch  domicile  must  prevaiL 

There  is  no  doubt  that,  during  the  fifteen  years  which  elapsed  between  October  1805  and 
November  1820,  he  lived  longer  m  England  than  in  Scotland.  The  evidence  shews  him  to  have 
passed  in  that  period  only  about  65  calendar  months  in  Scotland,  leaving  115  passed  wholly  or 
almost  wholly  in  England  ;  but,  though  the  fact,  that  a  person  has  resided  for  a  longer  time  in  one 
place  than  in  another  may  afford  some  evidence,  that  the  former  was  intended  by  him  to  be  his 
permanent  home,  yet  that  evidence  is  liable  to  be  rebutted  by  circumstances.  The. question, 
therefore,  here  is,  what  inference  as  to  domicile  we  ought  to  draw  from  the  residence  in  England 
of  Captain  Robertson,  looking  to  all  the  circumstances  connected  with  it. 

In  the  first  place,  it  is  plain,  that  Captain  Robertson  was  a  man  of  very  loose  habits  of  life. 
Mrs.  Coombs  states  in  her  cross-examination,  that  she  had  been  informed  by  the  deceased  Mrs. 
Wigglesworth,  that  before  the  year  1802  Captain  Robertson  had  lived  with  a  woman  named 
Ball,  in  Green  Street,  to  whom  the  witness  understood  he  allowed  £100  a  year.  The  truth  of 
this  statement  is  confirmed  by  the  fact,  that  in  his  banker's  books  for  many  years  there  are 
frequent  cheques  for  £2$^  payable  to  the  name  of  Ball  or  Sarah  Ball,  the  earliest  dated  on  the 
13th  of  July  1804,  when  he  was  in  India,  the  last  on  the  26th  of  March  181 1.  These  were 
probably  quarterly  payments  in  respect  of  the  £\oo  a  year.  Two  payments,  one  of  ;^20,  the 
other  of  ^30,  appear  to  have  been  made  to  Mrs.  Ball  in  1812,  after  which  her  name  does  not 
occur  in  the  accounts,  from  which  I  presume  she  had  then  died. 

In  x8o2  or  1803,  Captain  Robertson  formed  an  intimacy  with  Mrs.  Wigglesworth,  and  from 
the  time  of  his  return  to  England,  after  his  last  voyage,  he  cohabited  with  her  at  her  house  in 
Baker  Street,  always,  however,  liaving  a  room  of  his  own  at  Ibbotson's  Hotel,  which  he  repre- 
sented to  all  persons,  except  very  intimate  friends,  as  being  his  place  of  residence.  In  the  first 
Hwt  years,  after  his  return  in  October  1805,  he  only  visited  Scotland  twice,  namely,  once  in 
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August  1806,  when  he  remained  there  five  months,  and  again  in  July  1808,  when  he  remained 
eight  months,  but  after  the  autumn  of  18 10,  his  visits  to  Scotland  were  more  frequent  and 
regular.  Except  in  18 18,  when  be  made  a  short  excursion  to  France,  he  went  to  Scotkitd 
regularly  every  year  in  the  autumn,  and  stayed  on  an  average  about  five  months*  While  he  vas 
in  Scotland  in  the  autumn  of  1810^  he  purchased  the  farm  of  Whitehill,  near  the  entailed  estaat 
of  Ross,  and  began  to  look  out  for  a  residence  in  that  neighbourhood.  Two  years  afterwards, 
namely,  at  Martinmas  181 2,  he  became  tenant  from  year  to  year,  at  a  yearly  rent  of  ^£78  iQr..cf 
the  house  of  Auchengraymont,  also  situate  in  the  neighbourhood  of  Ross,  and  of  Whitehill.  He 
continued  to  be  the  tenant  of  this  house  up  to  Whitsuntide  1818.  Though  it  was  hired  as  a 
furnished,  or  partly  furnished  house,  yet  he  brought  into  it  a  great  deal  of  furniture  of  his  ova, 
and  kept  up  there  a  considerable  establishment,  both  of  servants  and  horses,  his  elder  sisser 
Margaret  acting  as  mistress  of  the  house,  and  managing  also  the  farm  of  WhitehilL  While  he 
had  this  house,  he  passed  rather  more  time  in  Scotland  than  in  England. 

It  was  in  the  summer  of  181 1,  the  year  after  his  purchase  of  Whitehill,  that  he  became 
acquainted  with  Miss  Cumby.  The  case  does  not  disclose  the  circumstances  which  led  to  his 
acquaintance  with  her.  She  merely  states  in  her  evidence,  that  it  commenced  in  the  summer  or 
181 1,  when  she  was  in  the  twenty  third  year  of  her  age,  and  was  living  with  her  married  sister, 
Mrs.  Wade.  It  was  not  till  after  his  return  to  Scotland,  1812,  that  she  began  to  live  with  him  as 
his  mistress.  In  that  year  he  went  to  Scotland  in  the  month  of  September,  and  for  the  three  or 
four  previous  months  she  had  lived  with  him  in  lodgings  at  the  house  of  a  tradesman  in  Marf- 
le-bone  Street,  but  when  the  Captain  went  to  Scotland,  she  at  his  request  returned  to  the  house 
of  her  sister,  Mrs.  Wade.  On  his  coming  back  to  London  in  March  1813,  he  cohabited  with  her 
in  furnished  lodgings  in  Welbeck  Street.  In  July  of  that  year  he  relumed  to  Scotland,  and  at 
his  desire  she  joined  him  there  at  lodgings  he  had  taken  for  her  in  Edinburgh.  They  returned 
to  London  in  April  1814,  and  passed  the  summer  partly  in  lodgings  in  London,  first  in  Buckii^ 
ham  Street,  and  afterwards  in  Oxford  Street,  and  partly  at  Cheltenham,  where  they  both  went 
on  the  ground  of  health.  From  September  18 14  to  February  181 5,  Captain  Robertson  was  in 
Scotland,  and  during  his  absence,  as  indeed  all  his  other  absences  in  Scotland  up  to  this  time, 
Miss  Cumby  lived  with  her  sister,  Mrs.  Wade.  Very  soon  after  his  return  to  London  in  181 5, 
viz.  in  March  of  that  year,  he  agreed  to  purchase  the  house  in  Margaret  Street.  The  purchase 
was  not  completed  till  the  following  month  of  August,  at  which  time  it  appears,  from  a  letter  fn>m 
his  solicitor,  that  he  was  living  in  lodgings  at  212,  Oxford  Street.  I  suppose  Miss  Cumby  was 
living  with  him.  He  went  to  Scotland  in  September  or  October  181 5,  and  it  does  not  appear 
whether  he  lived  in  the  Margaret  Street  house  before  he  went.  He  had  apparently  given  ordos 
as  to  the  furnishing,  and  Miss  Cumby  took  possession,  and  on  the  1st  of  December  of  that  year, 
she  gave  birth  in  that  house  to  a  daughter,  her  first  child.  Captain  Robertson  was  in  Scotland 
when  that  event  occurred,  and  he  was  also,  in  January  1817,  when  she  gave  birth  to  the  respond- 
ent, George,  her  second  child,  and  eldest  son.  In  181 5,  18 16,  and  1817,  the  Captain  had, 
according  to  his  usual  habit,  gone  in  the  autumn  to  Scotland,  and  remained  there  till  the  follov. 
ing  spring.  After  his  return  to  London  in  April  1818,  about  which  time  he  gave  up  Auchengray- 
mont, he  was  not  again  in  Scotland  till  August  18 19,  when  he  went  there,  taking  with  him  his 
infant  daughter,  then  a  child  of  not  quite  four  years  of  age.  He  endeavoured  to  induce  bis 
family  to  notice  the  child,  but  without  success,  and  his  uncle,  Mr.  Aikman,  the  person  in  pos- 
session of  the  entailed  estate,  was  so  angry  at  the  attempt,  that  he  refused  to  see  him.  It  was 
probably  this  which  induced  him  to  return  to  London  earlier  than  usuaL  Instead  of  remaining 
till  the  spring  of  1820,  he  returned  at  the  end  of  December  1819.  In  October  1820,  he  went  with 
Miss  Cumby  to  Scotland,  and,  on  the  13th  of  the  following  month  of  November  they  were 
married  in  Glasgow. 

Was  he  at  that  time  a  domiciled  Englishman  or  a  domiciled  Scotchman  ?  The  conclusion  at 
which  1  have  arrived  is  in  conformity  with  the  decision  of  the  Court  below,  and  with  that  at 
which  my  noble  and  learned  friend  has  arrived.  1  think  he  had  never  lost  his  domicile  of  origin. 
It  is  true,  from  the  time  when  he  quitted  the  sea  service,  he  lived  more  in  England  than  in 
Scotland,  but  that  was  the  result,  as  1  interpret  his  acts,  not  of  his  having  intended  to  substitute 
England  for  Scotland  as  his  home,  but  of  his  finding  London  better  siiit^  than  Scotland  to  the 
ill-regulated  life  he  was  leading,  till  he  should,  in  the  ordinary  course  of  events,  succeed  to  the 
entailed  estate. 

There  are  many  circumstances  leading  the  mind  to  this  conclusion.  For  the  first  five  years, 
namely,  from  October  1805  to  October  1810,  he  lived  with  Mrs.  Wigglesworth,  and  though  he 
contributed  largely  to  the  expense  of  the  establishment,  yet  the  house  in  which  they  lived  was 
hers,  not  his.  It  seems  clear,  that  he  did  not  confine  his  affections  exclusively  to  Mrs.  Wiggles^ 
worth,  for  it  must  have  been  during  this  period  that  his  natural  son,  Edward,  was  bom ;  at  least 
this  may  be  fairly  presumed,  when  we  consider,  that  the  youth  went  out  from  England  as  a  cadet 
in  the  military  service  of  the  East  India  Company  at  the  end  of  1825,  or  at  the  very  beginning 
of  18269  and  that  he  was  still  at  school  in  1823.  He  was  probably,  therefore,  bom  between  1805 
and  1 8 10.     Be  this  as  it  may,  I  cannot  consider  the  residence  of  Mrs.  Wigglesworth  as  indicative 
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of  any  intention  to  make  London  his  permanent  home.  It  is  true  also,  that  he  had  a  room  at 
Ibbotson's  Hotel,  where  his  letters  were  addressed  to  him,  and  where  he  saw  persons  whom  he 
could  not  bring  to  such  an  establishment  as  that  where  he  was  living.  But  this  does  not,  in  my 
opinion,  vary  the  case.  I  will  not  say,  that,  in  point  of  law,  a  person  may  not  acquire  a  domicile 
by  residence  at  an  hotel,  but  it  can  rarely  happen,  as  a  matter  of  fact,  that  such  a  residence  is 
intended  to  be  of  a  permanent  character,  and,  in  the  case  of  Captain  Robertson,  the  room  at 
Ibbotson's  was  obviously  intended  as  merely  a  blind  to  conceal  his  real  residence. 

I  am,  therefore,  clearly  of  opinion,  that  up  to  the  summer  of  1811,  when  he  broke  off  his 
connexion  with  Mrs.  Wigglesworth,  Captain  Robertson  had  done  nothing  which  made  him  a 
domiciled  Englishman,  and  that  his  domicile  of  origin,  therefore,  remained  unaltered. 

This  brings  us  to  his  connexion  with  Miss  Cumby,  whom  he  afterwards  married.  The  con- 
nexion with  her  as  his  mistress  began,  as  I  have  already  stated,  in  the  spring  or  summer  of  1812, 
but  until  181 5  he  had  nothing  like  a  home  for  her.  They  Hved  at  such  temporary  lodgings  as 
might  be  convenient,  and  whenever  he  went  to  Scotland  she  returned  to  the  house  of  her  sister, 
except  during  the  winter  of  181 3,  when  she,  at  his  desire,  followed  him  to  Scotland,  and  he 
procured  her  a  lodging  in  Edinburgh. 

There  was  surely  nothing  in  this  to  indicate  any  intention  of  settling  in  England.  On  the 
contrary,  even  if  there  had  not  been  a  Scotch  domicile  of  origin,  there  was  much  to  lead  to  the 
inference,  that  he  was  settling  permanently  in  Scotland.  He  knew,  that  in  the  course  of  nature  he 
would  probably  succeed,  on  the  death  of  an  uncle  then  advanced  in  life,  to  an  entailed  family 
estate  in  Lanarkshire.  He  had  obviously,  looking  to  that  as  a  probable  event,  purchased  a  farm 
in  the  neighbourhood  of  the  settled  property,  and  he  hired  a  residence  in  the  same  neighbour- 
hood, where  he  spent  a  large  part  ot  every  year  with  a  suitable  establishment.  These  facts  are 
surely  far  stronger  if  that  were  necessary  to  shew  an  intention  to  acquire  a  Scotch  domicile,  than 
are  the  circumstances  of  this  connexion  with  Miss  Cumby  as  his  mistress  up  to  181$,  to  shew  an 
intention  to  acquire  an  English  domicile.  That,  however,  is  not  the  question.  We  have  not  to 
say  whether  he  acquired  a  Scotch  domicile,  but  whether  he  lost  his  Scotch,  and  acquired  an 
English,  domicile.  Such  an  inference  cannot  be  drawn  from  anything  which  occurred  up  to  181 5. 
In  that  year,  however,  he  purchased  the  house  in  Margaret  Street,  and  became  a  householder. 
He  was  rated  to  the  poor  rate  from  the  year  181 5,  in  respect  of  this  house,  and  from  the  year 
1 81 7,  his  name  appears  in  the  Court  Guide  as  the  occupier  of  it,  and  when  in  London  he  Hved 
there  with  Miss  Cumby.  It  was  argued,  that  by  thus  taking  a  house,  in  his  own  name,  in  which 
he  lived  when  in  London,  and  in  which  the  woman  with  whom  he  cohabited  always  lived,  he 
clearly  shewed  his  intention  to  make  that  his  home. 

This  reasoning  does  not  convince  me.     It  must  be  assumed,  that  at  the  time  he  bought  the 

Margaret  Street  house  his  domicile  was  Scotch.     He  was  Scotch  by  origin ;  he  looked  to  succeed, 

at  no  distant  day,  to  an  entailed  Scotch  estate.     He  had  purchased,  and  constantly  occupied,  a 

farm  near  the  family  property,  and  he  occupied  a  hired  house  in  the  neighbourhood,  where  he 

kept  an  establishment  suitable  to  his  station  in  life,  and  resided  for  nearly  half  of  every  year.     I 

cannot  think,  that,  in  these  circumstances,  he  lost  his  Scotch  domicile  by  taking  a  small  house  in 

London,  where,  when  in  town,  he  lived  with  the  mistress  with  whom  he  had  cohabited  at  various 

lodgings  in  different  parts  of  the  town  during  the  preceding  two  or  three  years.     The  purchase 

^f  this  house  may  fairly  be  taken  to  shew,  that  he  looked  to  a  more  permanent  connexion  with 

Miss  Cumby  than  he  had  originally  contemplated,  but  not  that  he  thought  of  adopting  her 

domicile  as  his  own,  or  of  ceasing  to  be  a  Scotchman.     Long  after  he  had  purchased  his  house, 

letters  from  his  family  were  addressed  to  him  at  Ibbotson's.    The  printed  evidence  contains  two 

from  his  sister  Margaret  so  addressed,  one  dated  the  4th  of  August  1817,  the  other  December 

1818  ;  from  which  I  cannot  but  infer,  that  this  house,  though  taken  and  occupied  by  him,  and  in 

his  own  name,  was  really  regarded  by  him  as  the  residence  of  his  mistress  rather  than  of  himself. 

This  occupation  of  it  was  to  some  extent  clandestine ;  and  though  Miss  Cumby  constantly 

remained  there,  he  passed  a  great  deal  of  his  time  in  visiting  his  friends  in  different  parts  of 

England.     He  did  not  avow  to  his  mother  and  sisters  that  he  had  any  such  residence. 

Nothing  of  this  sort  can  be  said  as  to  his  Scotch  residence.  He  was  evidently  anxious  to  take 
his  place  there  as  a  country  gentleman.  In  181 7  he  became  a  magistrate  of  the  county  of 
Lanark,  and  afterwards  acted  in  that  capacity.  He  kept  at  Auchengraymont  a  considerable 
establishment,  and  the  evidence  shews,  that  the  house  was  at  times  filled  with  company  from  the 
neighbourhood.  He  was  in  the  habit  of  dining  occasionally  at  Hamilton  Palace,  and  of  visiting 
General  Campbell,  Sir  David  Baird,  Sir  James  Steward,  and  probably  other  Scotch  gentry. 
Several  of  his  letters  were  dated  from  the  residence  of  General  Campbell  of  Monzie,  and  many 
of  them  were  franked  by  gentlemen  in  his  neighbourhood. 

All  these  considerations  satisfy  me,  that,  in  purchasing  and  occupying,  so  far  as  he  did  occupy, 
the  house  in  Margaret  Street,  he  had  no  intention  to  create  for  himself  a  peni&anent  home  in 
England  to  supersede  or  even  compete  with  his  Scotch  domicile.  I  am  aware,  that  some  of  the 
circumstances  which  influence  my  judgment  ceased  to  exist  at  Whitsuntide  181 8,  when  he  gave 
up  Auchengraymont.    After  that  he  had  no  residence  in  Scotland.     But  assuming  it  to  be  made 
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out,  as  I  think  that  it  is,  that  up  to  that  time  he  remained  a  domiciled  Scotchman,  I  cannot  conx 
to  the  conclusion,  that  his  status  was  changed  by  the  circumstance  of  his  giving  up  that  boose. 
He  originally  intended,  when  he  gave  up  the  house,  to  stow  away  all  his  furniture  at  WhitehiiL 
In  fact  part  was  deposited  there,  part  at  Hall  Craig,  the  residence  of  his  brother,  panaite 
mother's  house  in  Edinburgh,  and  part  at  the  Ross.  This  naturally  suggests,  that  he  looked  to  a 
future  and  no  distant  day  when  he  would  again  require  his  furniture  in  the  neighbourhood  of 
Auchengraymont.  His  uncle,  the  tenant  in  tail  of  the  Ross,  was  then  eighty  years  of  age,aDd 
laboured,  or  at  all  events  was,  by  Captain  Robertson,  supposed  to  labour  under  a  serious  iniiiinitT. 
The  time  when  the  succession  would  open  to  him  could  not  be  very  distant.  The  occupation  of 
Auchengraymont  had  evidently  been  a  source  of  great  expense  to  him.  He  had  then  two 
children  by  Miss  Cumby,  and  the  prospect  of  a  large  family.  Though  I  can  see  nothing  to 
make  me  think  he  meant  to  fix  himself  permanently  in  England  to  the  exclusion  of  Scotland  as 
his  home,  yet  there  is  much  to  shew,  that  he  had  begun  to  look  to  his  connexion  with  hismistresi 
as  one  which  was  to  endure  through  life.  From  the  very  commencement  of  their  intimacr, 
during  the  three  years  and  upwards  which  elapsed  before  he  became  the  purchaser  of  tie 
Margaret  Street  house,  he  directed  his  letters  to  her  by  the  designation  of  Mrs.  Robertson.  I 
find  but  one  exception  to  this,  namely,  a  letter  dated  the  3rd  February  1813,  which  he  directed 
to  her  as  Miss  Cumby.  His  widow,  in  her  evidence,  says,  that  he  excused  himself  from  acknow- 
ledging her  publicly  as  his  wife  on  the  ground,  that  by  so  doing  ho-would  be  likely  to  offend  bis 
uncle  whom  he  was  to  succeed  at  Ross. 

The  inference  which  I  draw  from  the  evidence  is,  that  when  he  first  connected  himself  »itb 
Miss  Cumby  he  had  no  thought  of  fettering  himself  by  the  bonds  of  matrimony,  but  that  in  the 
laps*  of  years  as  he  grew  older,  and  particularly  as  children  were  bom  to  him,  be  gradually  foowi 
it  more  and  more  difficult  to  sever  the  connexion  between  himself  and  his  mistress.  Even  before  be 
had  any  child,  namely  in  the  autumn  of  181 3,  he  seems  to  have  formed  a  hope,  that  hemigbt 
partially  introduce  her  in  Scotland,  and  in  1819  he  was  most  anxious  to  induce  his  friends  and 
relations  to  recognize  daughters  whom  he  had  brought  down  with  him  to  Scotland.  He  had  then 
three  children,  of  whom  he  was  very  fond.  He  was  in  the  sixtieth  year  of  his  age,  and  it  cannot 
therefore  be  matter  of  surprise,  that  he  had  at  length  resolved  to  marry  the  woman  he  had  so 
long  cohabited  with.  Assuming  this  to  have  been  a  resolution  not  suddenly  or  hastily  formed, 
but  one,  the  necessity  or  expediency  of  which  had  been  for  years  gradually  forcing  itself  on  his 
mind,  it  cannot  be  supposed,  that  he  could  have  had  the  intention  of  doing  anything  which  should 
affect  his  status  as  a  Scotchman. 

Without  imputing  to  him  knowledge  of  law,  we  can  hardly  suppose  him  not  to  have  known, 
that,  as  a  Scotchman,  he  might,  by  marrying  his  mistress,  make  his  children  legitimate,  and  that, 
as  an  Englishman,  he  could  not  do  so.  It  is  therefore  highly  improbable,  that  he  could  ha« 
intended  to  constitute  the  small  house  in  Margaret  Street  his  permanent  home  to  the  exclasion 
of  the  many  ties  which  bound  him  to  Scotland. 

On  this  broad  view  of  the  case,  without  dwelling  on  all  the  minute  circumstances  of  the  case, 
I  have  come  to  the  conviction,  that  the  decision  of  the  Court  of  Session  was  right.  I  agree  with 
what  was  said  at  the  bar,  that  much  stress  cannot,  in  cases  like  the  present,  be  laid  on  caaiaJ 
expressions,  as,  for  instance,  that  the  person  whose  domicile  is  in  question  has  spoken  of  *' goin? 
home."  It  was  truly  said,  that  the  word  home,  when  so  used,  can  have  little  or  no  weight  in 
determining  a  question  of  domicile.  But  there  is  an  expression  in  one  of  Captain  Robertson  s 
letters  which  does  appear  to  me  to  be  entitled  to  considerable  attention.  In  writing  from  Hamilton 
to  Miss  Cumby  on  the  24th  of  February  181 7,  in  speaking  of  his  intention  to  leave  Scotland  shortly, 
he  says,  "  I  must  be  a  few  days  with  the  old  lady,  my  mother,  in  Edinburgh."  Now,  this  appears 
to  me  clearly  to  shew,  that  when  he  made  his  annual  journeys  to  and  residences  in  Scotland,  he 
did  not  consider  them  as  visits  to  his  mother.  He  came  annuaJly  to  Scotland,  because  be  had 
a  house  and  interests  of  his  own  there,  and  when  there  he  made  visits  to  his  mother.  I  do  not 
build  much  on  that  expression,  but  I  think  it  is  entitled  to  consideration. 

It  remains  only  that  I  should  say  a  few  words  on  what  occurred  after  the  marriage.    Notbiflf 
which  Captain  Robertson  then  said  or  did  could  affect  his  previous  status,  but  his  subsequent 
conduct  may  not  improperly  be  looked  at  for  the  purpose  of  considering,  whether  it  throws  lighj 
on  his  previous  course  of  life.     The  character  of^  acts,  prior  to  the  marriage,  of  an  equivocal 
nature,  may  be  explained  by  what  he  did  subsequently.    But  looking  to  his  subsequent  history,! 
see  nothing  to  alter  or  qualify  the  opinion  I  have  expressed,  founded  on  his  conduct  up  to  the 
time  of  his  marriage.     In  the  spring  of  1821  he  purchased  and  removed  into  a  much  better  house 
than  that  in  which  he  had  been  living  in  Margaret  Street.     This  change  was  necessary  in  con^ 
quence  of  his  rapidly  increasing  family.     But  even  if  this  had  occurred  before  instead  of  after 
his  marriage,  I  could  not,  looking  to  what  occurred  six  months  later,  have  considered  it  ^ 
indicating  an  intention  to  make  London  his  home  to  the  exclusion  of  his  connexion  with  Scotlano- 
In  the  autumn  of  the  same  year  1821  his  uncle  died,  and  he  became  entitled  to  the  ^^^y^^ 
and  estate.     He  went  down  to  his  uncle's  funeral,  and  in  order  to  be  able  to  enter  into  immediat 
occupation  of  the  house,  he  purchased  the  furniture  from  his  imcle's  widow.     In  fact,  however, 
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he  allowed  her  to  remain  in  the  occupation  till  the  following  spring,  when  he  went  down  with  his 
wife  and  children,  and  commenced  his  residence  in  the  family  mansion.  Soon  after  arriving 
there,  he  engaged  a  family  tutor  (William  Hamilton)  to  reside  in  the  house  in  charge  of  the  three 
eldest  children.  The  tutor  continued  there  with  his  three  pupils  for  two  years,  though  Captain 
Robertson,  who  then  took  the  additional  name  of  Aikman,  with  his  wife  and  younger 
children,  went  up  to  London  at  the  end  of  1822,  and  remained  there  for  about  six  months. 
During  this  period,  and  afterwards,  Captain  Robertson  Aikman  made  extensive  alterations  and 
improvements  both  in  the  house  and  grounds ;  conducting  himself  in  all  respects  as  a  man,  who 
had  succeeded  to  an  inheritance  to  the  enjoyment  of  which  he  had  long  been  looking. 

I  do  not  think  it  necessary  to  continue  the  inquiry  as  to  his  subsequent  course  of  life  further 
than  to  say,  that  having,  as  I  infer  from  the  evidence,  failed  in  the  object  he  had  at  one  time 
had  much  at  heart,  namely,  that  of  inducing  the  families  in  the  neighbourhood  to  visit  and 
associate  with  his  wife,  he,  in  the  year  1834,  let  the  Ross  as  a  furnished  house,  and  it  so  continued, 
except  for  a  few  months,  to  be  let  until  his  death  in  1844.  After  he  had  thus  let  the  Ross,  he 
still  went  occasionally  to  Scotland  with  some  of  his  children,  without  his  wife,  but  he  resided 
principally  in  London.  Whether  he  had  at  his  death  acquired  an  English  domicile  is  not  now 
the  question. 

I  have  only  thought  it  right  to  advert  thus  shortly  to  his  life  after  the  marriage,  for  the  purpose 
of  pointing  out,  that  there  was  nothing  in  what  then  occurred  tending  to  shew,  that  he  had 
previously  to  that  event  abandoned  or  lost  his  Scotch  domicile.  Whatever  conclusion  as  to 
domicile  ought  to  have  been  drawn,  if  he  had  died  the  day  after  the  celebration  of  the  marriage, 
must,  in  my  opinion,  be  come  to  now.  I  see  nothing  in  what  afterwards  occurred  to  explain  or 
qualify  the  character  of  what  went  before. 

On  these  grounds,  as  I  have  already  stated,  I  think  the  decision  of  the  Court  of  Session  was 
right,  and  ought  to  be  affirmed. 

Lord  Wensleydale. — This  case  depends  upon  one  question  only,  whether  the  appellant  has 
proved  to  your  Lordships'  satisfaction,  that  his  late  father,  Captain  Robertson  Aikman,  was  on 
the  13th  November  1820,  when  he  was  married  at  Glasgow,  domiciled  in  England?  If  he  has 
established  that  fact,  then  the  marriage  could  not  render  his  brothers  who  were  bom  before  it 
legitimate ;  if  he  has  failed  to  do  so  it  did,  and  the  eldest  was  consequently  entitled  to  the  Scotch 
estate. 

The  rule  of  law  which  leads  to  this  conclusion  is  perfectly  settled.  Every  man's  domicile  of 
origin  must  be  presumed  to  continue  until  he  has  acquired  another  sole  domicile  by  actual 
residence,  with  the  intention  of  abandoning  his  domicile  of  origii.  This  change  must  be  animo 
et  facto,  and  the  burden  of  proof  unquestionably  lies  upon  the  party  who  asserts  that  change. 
This  rule  is  laid  down  in  the  case  of  Somerville  v.  SomervilU^  5  Vesey,  787,  and  has  been  acted 
upon  ever  since. 

It  is  perfectly  clear,  that  Captain  Robertson  Aikman  was  a  domiciled  Scotchman  by  origin ;  he 
was  born  in  Scotland,  and  his  family  and  connexions  were  established  there.  Has  the  appellant 
proved,  that  his  father  had  changed  that  domicile  for  an  English  one  at  the  date  of  this  marriage  ? 

If  the  question  had  related  to  the  disposition  of  his  personal  estate,  which  must  be  made 
according  to  the  law  of  domicile  of  the  deceased  at  the  time  of  his  death,  and  for  this  purpose  a 
man  can  have  only  one  domicile,  I  think,  that  I  should  have  come  to  the  conclusion,  that  he  was 
then  domiciled  in  England. 

He  died  in  London  in  January  1844.  For  twenty-three  years  he  had  a  house  in  Portland 
Street,  and  lived  there  with  his  family.  And  although  he  obtained  possession  of  the  ancestral 
house  of  Ross  in  September  1821,  and  occupied  it,  he  quitted  it  in  1834,  and  continued  to  let  it 
as  long  as  he  lived,  and  resided  from  1834  till  the  time  of  his  death,  about  ten  years,  in  London. 

This  very  long  residence  in  a  house  in  London,  held  on  a  long  lease  with  his  family  unbroken 
by  any  actual  residence  in  Scotland,  would  probably  have  led  me  to  think,  that  he  had  finally 
elected  to  make  that  his  home,  and  spend  the  residue  of  his  life  there.  But  the  question  to  be 
decided  is.  Had  that  domicile  commenced  be*,  ore  the  13th  November  1820?  Had  he  then  finally 
abandoned  his  domicile  of  origin,  and  elected  England  as  his  home  ?  This  makes  it  necessary 
to  look  at  the  whole  course  of  his  earlier  life. 

In  1 810  he  appears  to  have  purchased  a  small  estate  at  Whitehill,  near  to  Auchengraymont, 
and  in  181 2  he  took  a  house  to  reside  in  that  place,  and  did  reside  there,  but  not  exclusively. 
He  became  a  Justice  of  the  Peace  for  the  county  of  Lanark,  and  performed  the  duties  of  that 
office  by  attending  the  Quarter  Sessions.  In  May  181 8  he  gave  up  his  residence  at  Auchen- 
graymont,  but  did  not  dispose  of  his  furniture,  which  he  left  at  various  places  in  the  neighbour- 
hood, which  has  the  appearance  of  an  intention  to  use  it  again  in  Scotland.  In  1821  he  became 
possessed  of  Ross  by  the  death  of  his  uncle,  and  occupied  the  house  of  his  ancestors  till  1834,  at 
the  same  time  with  his  London  house. 

Looking  at  these  circumstances,  if  there  were  was  nothing  in  the  previous  course  of  his  life  to 
shew  an  intention  to  abandon  his  domicile  of  origin  altogether,  I  should  say,  that  your  Lordships 
ought  not  to  be  satisfied,  that  the  appellant  has  proved  what  he  was  bound  to  do,  viz.,  that  his 


1006  REPORTS  OF  SCOTCH  APPEALS. 


father  was  domiciled  in  England  at  the  period  of  his  marriage.  Little  reliance  can  be  placed 
upon  the  circumstance  of  his  going  to  Scotland  to  be  married  as  indicating  his  domicile  at  tlat 
time.  If  he  knew  the  law,  he  would  have  known,  that  a  marriage  in  Scotland  was  not  necessary 
to  give  a  retrospective  operation  so  as  to  legitimatize  his  previously  born  children ;  and,  if  he  dxl 
not  know  the  law,  he  may  have  supposed,  that  a  marriage  in  Scotland  was  necessary  for  that 
purpose,  and  would  effect  it,  and  therefore  adopted  that  course.  The  most  material  point  as  so 
the  marriage  is,  that  he  told  Mrs.  Aikman,  if  she  is  to  be  believed,  that  he  would  be  marrnd 
according  to  the  laws  of  his  own  country.  The  important  question  then  is,  whether  he  had,  br 
bis  previous  course  of  life  and  his  residence  in  London,  acquired  a  sole  domicile  in  Engiand  r 
If  he  had,  that  acquired  domicile  could  not  be  lost  again  by  his  residence  for  a  part  of  a  year  m 
Scotland, — ^according  to  the  doctrine  of  Sir  William  Scott,  in  lui  Virginie,  5th  Rob.  Adm.  Cas. 
99.  The  native  character  easily  reverts,  and  requires  fewer  circumstances  to  constitute  domicile 
in  the  case  of  a  native  subject,  than  to  impress  the  national  character  on  one  who  was  originaJlT 
of  another  character.  But  if  a  fresh  domicile  is  acquired,  so  as  to  supersede  the  domicile  dt 
origin,  it  cannot  be  got  rid  of— according  to  the  authority  of  Sir  Herbert  Jenner  Fust,  Crai^ 
V.  Lewifiy  3  Curt.  435, — except  by  a  total  abandonment  of  the  domicile  acquired,  and  the  residence 
at  Auchengraymont  certainly  had  not  that  effect.  I  understood  my  noble  and  learned  friend  oo 
the  woolsack  to  throw  a  doubt  upon  that  doctrine.  I  am  not  quite  sure  whether  I  rightbr 
understood  him  or  not ;  but  it  appears  to  me  immaterial  to  decide  that  point  for  the  purpose  or 
coming  to  a  conclusion  upon  this  case. 

The  whole  case,  in  my  view  of  it,  resolves  itself  into  the  effect  of  the  evidence  of  the  condua 
of  Captain  Robertson  from  1773,  when  he  first  entered  into  the  sea  service  on  board  private 
vessels  trading  to  the  East  Indies,  up  to  the  year  1812,  when  he  first  had  a  residence  in  Scotland 
If  he  had  been  in  the  regular  service  of  the  East  India  Company,  in  their  navy,  he  would  have 
acquired  an  Anglo-Indian  domicile,  which  is  equivalent  to  an  English  one;  but  this  is  a  case  of 
a  temporary  employment  on  different  occasions  for  the  East  India  Company,  imposing  no  per- 
manent obligation  to  serve  in  the  East  Indies,  and  therefore,  of  itself,  without  more,  created  no 
such  domicile.  He  resided  sometimes  in  London  in  the  intervals  of  his  employment  in  voyages, 
and  occasionally  he  visited  Scotland,  up  to  the  time  in  1805,  when  he  left  the  sea  service  fin^y. 
During  that  period  he  was  longer  in  London  than  in  Scotland,  but  his  residence  there  may  be 
explained  by  the  greater  facilities  it  afforded  for  his  obtaining  employment  in  ships  sailing  to 
the  East  Indies,  and  not  because  he  had  meant  to  make  it  his  home.  He  took  no  house  for 
his  residence,  which  shews  strongly,  that  he  did  not  mean  to  settle  himself  there  permanently. 
He  led  an  irregular  and  dissolute  life.  In  1802  or  1803,  he  formed  a  connexion  with  Mrs. 
Wigglesworth,  and  stayed  in  her  house,  paying  a  part  of  the  expense  of  it,  with  a  nominal 
residence  at  Ibbotson's  Hotel,  no  doubt  ror  the  sake  of  appearances.  In  181 1  he  formed  an 
attachment  to  Miss  Cumby,  whom  he  afterwards  married,  and  lived  with  her  in  lodgings  till  the 
end  of  181 5. 

I  do  not  say,  in  order  to  obtain  a  domicile  in  a  country,  a  man  must  necessarily  have  a  house 
of  his  own,  and  reside  in  it.  Circumstances  may  be  so  strong  as  to  shew  a  fixed  purpose  of 
abandoning  his  own  country,  and  making  his  home  in  another,  and  to  shew  also  the  accomplish- 
ment of  that  object,  though  he  lives  in  inns  or  temporary  lodgings.  But  such  cases  must  be 
rare.  Here  there  are  no  material  circumstances  tending  to  shew,  that  he  had  made  his  home  in 
London.  The  fact  of  his  having  ultimately  made  it  so  after  he  had  quitted  Scotland  in  1834,  can 
hardly  be  considered  as  tending  to  shew,  that  he  had  formed  the  same  resolution  when  the 
circumstances  were  so  different  in  1805. 

There  are  some  facts  of  no  great  importance  urged  by  both  sides  upon  this  part  of  the  case. 
That  he  executed  a  will  in  the  English  form  in  1802,  evidently  prepared  by  an  attorney,  is  of  no 
weight  to  shew,  that  he  then  considered  that  his  domicile  was  in  England ;  for  the  rule,  that  the 
will  must  conform  to  the  law  of  the  domicile,  was  certainly  not  then  well  understood,  as  it  is  now, 
and  the  attorney  would  probably  not  ask  any  question  about  the  domicile  of  a  man  wishing  to 
make  a  will.  That  he  made  another  will  in  181 5,  in  Scotland,  is  of  as  little  weight  for  the  same 
reason  on  the  other  side ;  and  besides,  the  will  seems  to  have  been  made  in  a  form  applicable  to 
both  countries. 

H  is  being  made  a  member  of  the  Royal  Society  of  Edinburgh,  and  a  burgess  of  Burntisland 
in  1791-92,  tends  to  shew  an  adherence  to  his  domicile  of  origin,  and  may  be  set  off  against  his 
being  a  member  of  a  local  society  in  London,  and  on  the  standing  committee  of  it  in  1810,  which 
imports  residence.  Until  he  took  a  house  of  his  own  to  reside  in,  there  is  no  evidence,  that 
weighs  with  me  much,  of  an  acquired  domicile  in  England.  This  he  did  at  the  end  of  1815, 
when  he  took  a  house  in  Margaret  Street,  on  a  lease  for  years,  and  resided  with  Miss  Cumby 
there.  But,  at  the  very  time  he  did  so,  he  had  taken  another  residence  in  Scotland,  namely,  in 
1812 ;  and  that  circumstance,  I  think,  prevents  his  house  in  London  being  thus  considered  his  sole 
home.  And  without  a  sole  domicile,  his  domicile  of  origin  cannot  be  lost  This  is  a  great  difficulty 
in  the  appellant's  case.  When  we  come  to  the  first  evidence  of  a  satisfactory  natiure  of  a  domicile 
in  England,  it  is  met  by  evidence  of  another  domicile  acquired  in  Scotland.    The  double  residence 
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continued  till  May  1818,  when  he  gave  up  residing  at  Auchengraymont.  Until  that,  it  seems, 
that  no  sole  domicile  could  be  considered  as  established  in  London  ;  nor  could  the  continuance 
in  the  house  in  Margaret  Street  up  to  November  1820,  without  any  additional  circumstances, 
have  the  effect  of  creating  a  sole  domicile  in  England  from  May  181 8  till  November  1820, 
especially  when  it  is  borne  in  mind,  though  he  quitted  Auchengraymont,  he  left  his  furniture  in 
Scotland,  which  is  some  evidence  of  his  intention  to  resume  a  Scotch  residence,  which  he  did 
soon  after,  when  he  came  into  possession  of  Ross.  It  is  not  improbable,  that  if  he  meant  to  make 
London  his  home  at  any  time,  he  meant  it  to  be  so  only  until  he  should  become  entitled  to  his 
ancestral  house  at  Ross,  but  a  residence  for  a  definite  time,  though  of  uncertain  duration,  would 
not,  I  conceive,  confer  a  domicile.  It  is  essential,  in  all  the  definitions  given  of  the  meaning  of 
this  term,  that  it  should  not  be  for  a  limited  time.  That  he  did  not  afterwards,  when  he  came 
into  possession,  remain  there  till  death,  arose  from  other  circumstances — probably  the  reluctance 
of  his  wife  to  live  in  Scotland,  and  the  reluctance  of  his  acquaintances  to  visit  his  wife  and  his 
once  illegitimate  family. 

On  the  whole,  though  not  without  some  doubt,  I  concur  in  the  advice  given  to  your  Lordships, 
that  there  is  no  clear  proof  of  an  English  domicile  in  November  1820,  and  therefore  no  sufficient 
reason  to  disturb  the  decision  of  the  Court  of  Session  in  this  case. 

Lord  Chancellor.— My  Lords,  I  am  desired  by  my  noble  and  learned  friend,  Lord 
Brougham,  who  heard  the  whole  of  the  argument  in  this  case,  to  say,  that  he  entirely 
concurs  in  the  conclusion,  that  the  interlocutors  appealed  against  ought  to  be  affirmed. 

Interlocutors  affirmed,  with  costs. 
For  Appellant,  John  Robertson  Aikman  (Appellant  in  Person),  Solicitor,  London ;  Dundas 
and  Wilson,  C.S.,  Edinburgh. — For  Respondents y  Maitland  and  Graham,  Solicitors,  Westminster; 
Hamilton  and  Kinnear,  W.S.,  Edinburgh. 
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The  British  Linen  Co.,  Appellants,  v.  The  Caledonian  Insurance  Co., 

Respondents. 

Forgery — Fraud — Bank  Cheque — Letter  of  Credit — Payment  on  Forged  Signature — Discharge — 
16  and  17  Vict,  c  59,  §  19 — //.  the  country  agent  o/C.  an  insurance  company,  forged  a  proposal 
for  an  insurance  on  the  life  of  A  B,  combined  with  a  loan  in  his  favour,  A  bond  was  also 
Jbrged  by  H.,  and  sent  to  the  head  office.  The  C,  company  on  advancing  the  loan  obtained  a 
letter  of  credit,  in  favour  of  A  B,  and  sent  it  to  H.  to  be  delivered  to  A  B;  but  H,  himself 
cashed  the  cheque,  on  a  forged  indorsation  of  A  B,  with  H.  's  own  indorsation  subjoined. 
This  occurred  before  the  passing  of  the  act  16  and  17  Vict,  c,  59.  H,  having  absconded,  the 
C.  Company  sued  the  bank  for  the  contents  of  the  letter  of  credit,  on  the  ground  that  the  bank 
had  not  paid  it  to  the  payee. 

Held  (affirming  judgment),  That  the  payment  by  the  bank  on  the  forged  signature  did  not  form 
any  valid  defence  against  the  cution  for  payment  at  the  instance  of  the  C.  insurance  company,^ 

William  Harvie,  writer  in  Dairy,  was  the  agent  for  the  pursuers  (the  Caledonian  Insurance 
Co.)  there  in  1853.  On  the  22d  June  1853,  Mr.  Harvie  transmitted  to  H.  D.  Dickie,  the 
manager  of  the  Insurance  Company  in  Edinburgh,  the  following  documents,  viz.,  i.  Proposal 
for  an  insurance  for  j^Soo  on  the  life  of  Andrew  King,  farmer,  Brachenhills,  bearing  to  be 
subscribed  by  King,  with  queries  answered  by  the  agent  annexed,  signed  by  Harvie  ;  2.  Medical 
officer's  report  signed  by  Archibald  Blair,  surgeon ;  3.  Private  friend's  report,  bearing  to  be 
signed  by  John  Allan,  Langmuir ;  and  4.  Certificate  of  A.  King's  baptism,  bearing  to  be  signed 
by  William  DufF,  session  clerk.  The  signatures  of  "  Andrew  King  '  to  the  proposals,  and  of 
*' John  Allan"  to  the  friend's  report,  were  not  genuine  ;  the  signatures  of  Mr.  Harvie  and  the 
surgeon  were  genuine. 

Mr.  Harvie,  in  his  letter  transmitting  these  documents,  requested  that,  if  the  order  for 
assurance  was  approved  of,  a  policy  should  be  sent  immediately  ;  he  also  stated,  that  the  appli- 
cant proposed  to  borrow  ;£45o  upon  the  policy,  when  issued,  and  offered  for  security  three 
gentlemen  named,  and  that  the  security  was  first  class.  In  answer  to  a  letter  from  Mr.  Moinet, 
of  the  head  office,  asking  a  reference  as  to  the  responsibility  of  the  sureties  offered,  Mr.  Harvie 

*  See  previous  reports  21  D.  1197  :  31  Sc.  Jur.  653.    S.  C.  4  Macq.  Ap.  107  :  33  Sc.  Jur.  392. 
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wrote,  referring  to  Mr.  Faulds  in  Beith ;  and  Mr.  Faulds  having  been  communicated  vii^ 
returned  a  satisfactory  answer.  The  proposal  for  the  loan  was  accordingly  approved  of,  and  the 
bond  and  policy  were  prepared.  The  bond  was  in  name  of  Andrew  King,  James  Cochran  or 
Barcosh,  Hugh  BaiT  of  Dikehead,  and  Robert  Kerr  of  Wathston.  It  was  transmitted  to  Mr. 
Harvie,  on  4th  July,  for  subscription ;  and  it  was  returned  by  Mr.  Harvie  to  the  head  office, 
bearing  to  be  subscribed  by  the  granters,  but  none  of  the  subscriptions  were  genuine.  Cn  titf 
bond  being  received  at  the  head  office,  the  manager,  by  letter  of  7th  July,  transmitted  to  Mi. 
Harvie  a  letter  of  credit  for  ;t436  7s.  5^.,  in  favour  of  Mr.  Andrew  King,  by  the  British  LiMo 
Company  at  Edinburgh,  to  the  bank's  agent  at  Irvine,  for  which  the  pursuers  paid  value  to  tbe 
defenders.  The  letter  of  credit  was  produced  by  Harvie  to  the  joint  agent  of  the  bank  at  Irvioe 
with  the  signature  *' Andrew  King"  on  the  back  of  it,  and  Mr.  Harvey  having  also  added  kis 
own  name,  the  money  was  paid  to  him  on  8th  July.  The  signature  or  indorsation  '*  Aodrew 
King  '*  on  the  back  of  the  letter  of  credit  was  not  genuine.  Harvie  remitted  to  the  head  office 
of  the  pursuers  the  premium  on  the  policy  and  the  interest  on  the  bond  falling  due  on  29(h 
December  and  nth  November  1853  respectively.  In  July  1854  he  absconded,  and  the  puisoers 
discovered  the  system  of  deception  to  which  they  had  been  exposed. 

They  accordingly  raised  the  present  action  to  recover  from  the  bank  the  contents  of  the  letter 
of  credit,  on  the  ground  that  the  bank  had  failed  to  pay  the  same  to  the  party  named  in  die 
credit,  and  to  whom  they  had  undertaken  to  pay  it.  The  bank  denied  liability.  The  facts 
above  specified  were  not  all  set  forth  in  the  record,  but  they  appeared  from  the  documents  in 
process,  and  from  the  report  of  a  proof  allowed  by  the  Court  on  1 5ih  December  1857,  **  before 
answer,  under  reservation  of  all  pleas  in  law  to  both  parties." 

The  Court  of  Session  held,  that  the  defenders,  the  British  Linen  Co.,  were  liable  for  ^£436  js.  ^^ 
kss  the  premium  paid  on  5th  Jan.  1854. 

The  British  Linen  Co.  appealed,  maintaining  in  their  printed  case^  that  the  judgment  of  the 
Court  of  Session  should  be  reversed — "  i.  Because  the  rule  that  a  banker  who  pays  upon  a 
forged  cheque,  pays  at  his  own  risk  and  responsibility,  is  not  applicable  to  the  present  case: 
Robarts  v.  Tucker,  16  Q.  B.  560;  Hall  v.  Fuller,  5  B.  &  C.  750 ;  Johnson  v.  Windell^  3  Bing. 
N.  C.  225 ;  Scholey  v.  Ramsbottom,  2  Camp.  485  ;  Smith  v.  Mercer,  6  Taunt.  76  ;  Byles  on  Biils 
of  Exchange,  7th  Ed.  291  ;  Chitty  on  Bills,  425;  Bayley  on  Bills,  312,  313-316;  Story  00 
Promissory  Notes,  §  379,  p.  464 ;  Thomson  on  Bills,  258.  2.  Because  the  loss  which  has  been 
sustained  was  occasioned  not  in  consequence  of  the  appellants  paying  the  letter  of  credit  upon  a 
forged  indorsation,  but  in  consequence  of  the  antecedent  scheme  of  fraud  successively  carried 
out  by  the  respondents'  own  agent.  3.  Because  the  respondents  themselves  are  entirely  to  blame 
for  the  forgery  which  has  been  committed.  The  loss  has  been  occasioned  solely  by  the  laches 
or  fault  of  the  respondents.  Young  v.  Grote,  4  Bing.  253.  4.  Because  the  whole  transaaioc 
which  gave  rise  to  the  remittance  having  been  fictitious,  and  Andrew  King  never  having  had 
any  right  to  the  money,  the  appellants  committed  no  wrong  in  paying  the  money  to  Harvie,  who 
alone  had  procured  the  remittance  to  be  made.  5.  Because  the  respondents  are  barred  by 
mora  from  requiring  payment  a  second  time  of  the  letter  of  credit  from  the  appellants,  no  notice 
of  the  fraud  having  been  given  to  the  appellants  for  two  years,  and  the  appellants  having  been 
prevented  by  the  fault  of  the  respondents  from  operating  their  relief.  6.  Because  tbe 
respondents  are  liable  for,  and  must  themselves  sustain,  the  loss  occasioned  by  the  fraud 
committed  against  themselves  by  their  own  agent ;  and  it  is  impossible  to  distinguish  or  to 
separate  the  payment  of  the  money  by  the  appellants  from  the  fraud  practised  by  Har\''ie  upon 
the  respondents  themselves,  of  which  that  payment  was  only  a  part** 

The  letter  of  credit  referred  to  was  in  the  following  terms; — 

**  To  the  j4 gent  for  the  British  Unen  Company  at  Irvine. 
"  British  Unen  Company  Bank,  Edinburgh, 
''No.  270.  ''ythjuly  1853. 

"Sir, — Please  to  honour  the  drafts  of  Mr.  Andrew  King  on  account  of  this  company,  four 
hundred  and  thirty-six  pounds  Js,  5</.  on  advice. — I  am,  Sir,  your  most  obedient  servant, 
«;^436:  7:  5  stg.  Archd.  Nimmo,  Manager^ 

"Entd.  B.  S.  M*H.*' 

The  19th  section  of  16  and  17  Vict.  c.  59,  (passed  on  4th  August  1853,  after  the  transaction 
here  in  question,)  enacts  as  follows : — "  Provided  always,  that  any  draft  order  drawn  upon  a 
banker  for  a  sum  of  money  payable  to  order  on  demand  which  shall,  when  presented  for 

Eayment,  purport  to  be  endorsed  by  the  person  to  whom  the  same  shall  be  drawn  payable,  shall 
e  sufficient  authority  to  such  banker  to  pay  the  amount  of  such  draft  or  order  to  the  bearer 
thereof :  and  it  shall  not  be  incumbent  on  such  banker  to  prove,  that  such  endorsement,  or  any 
subsequent  endorsement,  was  made  by  or  under  the  direction  or  authority  of  the  person  to  whom 
the  said  draft  or  order  was  or  is  made  payable  either  by  the  drawer  or  any  endorser  thereof." 

The  respondents,  in  their  printed  case,  supported  the  judgment  on  the  following  grounds  :— 
<'  I.  Because  it  being  established  by  the  written  documents  and  other  evidence  adduced,  that  the 
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appellants  did  not  pay  to  Andrew  King  the  sum  in  the  letter  of  credit,  in .  pursuance  of  the 
obligation  undertaken  by  them  to  the  respondents,  they  were  therefore  bound  to  make  payment 
thereof  to  the  respondents.  2.  Because,  while  the  failure  of  the  appellants  to  fulfil  the  obligation 
undertaken  by  them  to  the  respondents  by  the  letter  of  credit  in  question,  rendered  them  liable 
to  the  respondents  in  payment  of  the  amount,  there  was  nothing  in  the  circumstances  of  the 
case,  as  established,  by  the  evidence,  which  entitled  them  to  plead,  that  the  respondents  were 
barred  from  enforcing  that  liability,  or  that  the  appellants  should  be  relieved  from  the  effects  of 
their  own  negligence." 

The  Attorney  General  (Bethell),  and  Anderson  Q.C.,  for  the  appellants.— This  was  a  case  of 
fraud  on  the  part  of  the  respondents*  own  agent,  and  the  respondents  now  seek  to  make  the 
appellants  responsible  for  that  fraud.  The  acts  of  their  agent,  Harvie,  must  be  taken  to  have 
bound  the  respondents,  and  therefore,  at  the  moment  they  paid  in  the  money  to  the  bank  in 
Edinburgh,  they  were  fully  aware  there  was  no  such  person  as  Andrew  King,  farmer,  the  grantee 
of  the  letter  of  credit.  That  fraud  estops  them  from  now  claiming  back  the  money. 
[Lord  Chelmsford. — Ought  Harvie*  s  fraud  on  his  principal  not  rather  to  be  taken  to  have 
dissolved  the  relation  of  principal  and  agent  ?  He  was  not  the  respondents'  agent  in  getting  the 
money  on  the  forged  letter  of  credit.] 

Harvie  might  be  taken  to  be  the  agent  of  the  borrower,  and  the  bank  was  discharged  by 
paying  him.  At  all  events,  the  case  ought  to  be  decided  on  a  view  of  the  preponderance  of 
negligence.  Here  the  respondents  put  it  in  the  power  of  their  agent  to  commit  the  fraud ;  and 
on  the  principle,  that  a  party  who  is  negligent  in  filling  up  a  cheque,  and  thereby  gives  rise  to  a 
fraud  by  some  third  party,  bears  the  loss,  this  loss  should  fall  on  the  respondents,  and  not  on 
the  appellants,  who  were  guilty  of  no  negligence — Young  v,  Grote,  4  Bing.  253.  This  view  is 
countenanced  by  Lord  Cran worth,  in  Orrv,  Union  Bank,  i  Macq.  Ap.  532,  ante^  p.  411. 

Pattison,  for  the  respondents,  was  not  called  upon. 

Lord  Chancellor  Campbell. — My  Lords,  I  must  say,  that  this  appears  to  me  to  be  a  very 
clear  case,  lying  within  a  very  short  compass.  I  do  not  understand  this  to  be  an  action,  as  has 
been  suggested  by  the  Attorney  General,  whereby  the  pursuers  seek  to  be  indemnified  for  a 
wrong  done  by  the  defenders.  It  is  an  action  brought  to  recover  a  sum  of  money  which  the 
pursuers  deposited  with  the  defenders  for  a  certain  purpose.  Now  it  is  quite  clear  to  me,  that  if 
the  fraud  upon  the  pursuers,  which  Harvie  concocted,  had  been  discovered  at  any  time  before 
the  payment  was  made  by  the  defenders,  the  pursuers  would  have  been  entitled  to  recover  the 
money  which  they  had  deposited.  The  question  is,  whether  this  payment  by  the  defenders 
upon  the  forged  signature  of  Andrew  King  discharges  them?  I  think  it  certainly  does  not 
discharge  them.  This  is  the  ordinary  case  of  bankers  paying  money  upon  a  forged  cheque.  It 
is  a  hard  case,  very  much  to  be  regretted,  in  respect  of  which  there  is  an  enactment  in  16  and  17 
Vict.  c.  59,  §  19,  discharging  them  from  liability  upon  a  cheque  payable  to  bearer  where  there  is 
a  forgery,  but  there  has  been  no  enactment  to  save  their  liability  in  such  a  case  as  this.  Here 
the  hank  has  paid  upon  the  forged  signature  of  Andrew  King,  and  that  is  no  payment  at  all 
Therefore  things  are  in  the  same  situation  as  if  the  money  were  still  in  the  till  of  the  bankers. 
An  attempt  was  ingeniously  made  by  Mr.  Anderson  to  shew,  that  Harvie,  in  presenting  the 
letter  of  credit  and  receiving  the  money,  was  the  agent  of  the  borrower,  and  that  the  payment 
of  the  money  to  the  agent  of  the  person  in  whose  favour  the  letter  of  credit  was  given  must  be 
regarded  as  payment  to  himself.  But  that  is  utterly  untenable,  because,  according  to  the  course 
of  the  transaction,  there  would  have  been  no  payment  of  the  borrower  until  the  letter  of  credit 
had  actually  been  endorsed  by  him  or  a  draft  drawn  by  him  for  the  amount  Then  this  seems 
to  me  to  come  under  the  case  of  money  deposited  for  a  particular  purpose,  which  purpose  has 
not  been  answered,  and  the  money  must  be  considered  as  being  still  in  the  hands  of  those  with 
whom  it  was  deposited,  and  they  must  pay  it  to  the  parties  to  whom  it  belongs.  The  very  lucid 
reasoning  of  Lord  Cranworth,  Lord  Chancellor,  in  the  case  of  Orr  and  Barber  v.  The 
Union  Bank  0/ Scotland^  lays  down  principles  which  seem  to  me  to  apply  entirely  to  the  present 
case.  I  must  therefore  advise  your  Lordships  to  affirm  the  interlocutor  of  the  Court  of  Session, 
and  to  dismiss  this  appeal  with  costs. 

Lord  Cranworth.— My  Lords,  I  will  only  add  a  word  to  what  has  been  said  by  my  noble 
and  learned  friend.  I  should  be  very  sorry,  that  what  fell  from  me  in  the  case  of  Orr  and  Barber 
V.  Union  Bank  of  Scotland^  which  has  been  referred  to  by  Mr.  Anderson,  should  be  misunder- 
stood. When  I  said,  that  there  might  be  circumstances  of  fraud  or  negligence,  that  would  vary 
the  case,  what  I  meant  was,  that  there  might  be  negligence  in  the  circumstances,  that  were  the 
immediate  cause  of  the  payment  by  the  bank,  as  in  the  case  decided  in  the  Court  of  Common 
Pleas,  where  a  cheque  had  been  drawn  payable  to  bearer  "  Fifty  pounds,"  and  it  had  been  so 
badly  written,  or  there  had  been  so  large  a  blank  left  on  the  left  hand  side  of  the  "Fifty,'*  that 
the  person  who  got  hold  of  it  was  enabled  to  put  in  "Three  hundred  ;"  and  the  Court  of 
Common  Pleas  held,  that,  as  that  negligence  on  the  part  of  the  drawer  had  afforded  the  opportunity 
for  that  fraud  which  the  bank  could  not  have  discovered  by  ordinary  diligence,  they  might  be 
absolved  from  the  ordinary  liability  attaching  to  the  payment  of  a  forged  cheque.     But  in  this 
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case  I  must  say,  that  to  suppose,  that  this  fraud,  which  had  been  in  some  measure  coiicocted» 
and  in  some  measure  perfected  against  the  insurance  company,  had  anything  to  do  with  this 
payment  of  the  forged  cheque,  vould,  I  think,  be  preposterous.  I  entirely  agree  wh  tfee 
observation  of  Lord  Benholme,  that  it  had  nothing  to  do  with  it.  The  Caledonian  Insurasce 
Company  took  such  precautions,  that  unless  there  was  forgery,  they  were  safe.  The  trudi  is, 
that  although  King's  name  was  forged,  the  bank  paid  the  cheque  upon  the  authority  of  \iL 
Harvie.  The  agent  says  he  knew  Mr.  Harvie  very  well,  and  therefore  he  of  course  tnistedo 
him,  that  it  was  a  genuine  signature. 

Lord  Wensleydale. — My  Lords,  I  am  entirely  of  the  same  opinion.  I  think  the  case  is  i 
very  plain  and  clear  one.  I  never  had  the  least  doubt  about  it.  It  is  the  case  of  money  paid 
into  the  hands  of  the  defenders  for  the  purpose  of  being  paid  out  upon  Andrew  King's  diafL 
But  the  true  draft  of  Andrew  King  was  never  given.  Consequently,  the  money  remained  in  tte 
hands  of  the  defenders  for  the  use  of  the  pursuers,  the  moment  they  chose  to  demand  it.  It  is 
the  simple  case  of  money  had  and  received.  The  machinery  of  the  letter  of  credit  is  merely  fa 
the  purpose  of  having  the  money  paid  at  Irvine  instead  of  being  paid  at  Edinburgh.  Still  it 
admits  the  liability  to  pay  the  sum  of  money  to  the  order  of  Andrew  King.  It  is  only  machincfj 
for  tl\e  purpose  of  ordering  the  agent  of  the  bank  at  Irvine  to  pay  a  sum  of  money  to  their 
customer,  which  has  been  paid  into  the  bank  at  Edinburgh,  and  also  of  communicating  to 
Andrew  King,  that  he  has  authority  to  receive  it.  It  does  not  vary  the  position  of  the  parties  in 
the  least.  The  mc  ney  was  paid  by  the  pursuers  to  the  bank  for  a  special  purpose,  and  that 
purpose  was  not  answered,  therefore  they  have  a  right  to  demand  it  back  again. 

Lord  Chelmsford. — My  Lords,  I  agree  with  my  noble  and  learned  friends,  and  I  can  add 
nothing  to  the  reasons  which  they  have  given  for  their  opinion. 

Lord  Kingsdown  assented. 

Interlocutor  affirmed^  with  costs. 
For  Appellants^  Gordon  and  Wilkins,  Solicitors,  London;  Hunter,  Blair,  and  Cowan,  S.S.C, 
Edinburgh. — For  Respondents^  ConneU  and  Hope,  Solicitors,  Westminster;  John  A. Campbej, 
C.S.,  Edinburgh. 
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John  Ewar  r  and  Others  (Trustees  of  the  late  James  Ewart),  Appellants,  r. 
William  and  John  Cochrane,  Respondents. 

Servitude — Grant — Drain — Right  to  Repair— Presumption — For  nearly  sixty  years  the  sur^ 
water  of  a  tan  yard  was  cartied  by  a  drain  into  lower  ground^  beiftg  a  neighbouring  gorier 
belonging  to  the  proprietor  of  the  tan  yard  at  the  time  the  drain  was  originally  formm  in  1799- 
In  18 19  the  tan  yard  had  been  sold  separately y  a*id  conveyed  in  terms  of  a  disposition  wkid 
created  no  servitude  in  regard  to  the  drain. 

Held  (affirming  judgment).  That  a  grant  was  to  be  implied  of  servitude  in  favour  of  the  tan/ard, 
and  that  the  proprietor  of  it  was  entitled  to  have  reasonable  access  to  his  neighbour's  grwtd 
for  the  purpose  of  repairing  the  drain  in  its  passage,^ 

The  pursuers,  who  are  tanners  and  curriers,  are  proprietors  of  property  in  the  town  w 
Newton  Stewart,  in  which  they  carry  on  their  business,  their  tan  work  having  been  foraicd  about 
1779  by  Anthony  M'Caa,  to  whom  belonged,  as  one  subject,  the  premises  owned  by  the  P*^"^ 
and  also  the  adjacent  property  belonging  to  the  defender.  The  ground  occupied  as  the  tan  woA 
slopes  to  the  north-east,  and  at  that  extremity  a  drain  was  formcS  for  the  purpose  of  carrying  off 
surplus  water.  The  drain,  for  some  time  open,  but  afterwards  closed,  ran  into  M*Caa's  adjacfflj 
property,  which  is  now  the  defender's  garden,  where  the  water  was  received  into  a  covered 
cesspool  or  tank,  and  then  absorbed  in  the  soil. 

The  tan  yard,  as  well  as  the  property  belonging  to  the  defender,  continued  to  be  held  by  WCaa 
till  1806,  when  both  subjects  were  sold  to  Peter  Murray,  the  then  tenant  of  the  tan  yard.  In 
1 8 19  the  tan  yard  was  acquired  separately  from  Murray  by  the  pursuers'  author,  John  Dry"J"» 
in  terms  of  a  conveyance  which  contained  no  reference  to  the  drain.  In  1853  the  defender 
Ewart,  now  in  right  of  the  adjacent  property,  built  up  the  drain  at  its  entrance  to  his  property, 
and  so  prevented  the  water  flowing  from  the  tan  yard. 

*  See  previous  reports  22  D.  358 ;  32  Sc.  Jur.  160.        S.  C.  4  Macq.  Ap.  117;  33  Sc  Jur.435' 
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The  proprietors  of  the  tan  yard  accordingly  brought  this  action,  concluding  to  have  the  defetider 
ordained  '*  to  restore  to  it3  original  state,  a  drain  or  conduit,  leading  from  the  north-east  end  of 
the  pursuers'  tan  yard  in  Newton  Stewart,  to  a  tank  or  cesspool  in  the  ground  now  occupied  by 
the  defender,  and  through  which  drain  the  surplus  water  from  the  pursuers'  tan-yard  was  in  use 
to  flow  and  be  discharged  ;  and  to  take  down  and  remove  a  wall  erected  by  the  defender  behind 
the  east  wall  of  the  said  tan  yard,  and  also  to  remove  the  clay  puddling,  or  other  material  insened 
by  the  defender  between  the  two  walls,  in  so  far  as  the  said  wall  and  puddling  destroy  or  affect 
the  said  drain,  or  in  any  way  impede  or  interfere  with  the  free  passage  of  the  water  from  the 
pursuers'  tan  yard  into  the  ground  occupied  by  the  defender,  as  the  same  was  in  use  to  flow 
before  the  defender's  operations ;  and  it  ought  and  should  be  found  and  declared,  by  decree 
foresaid,  that  the  ground  occupied  by  the  defender,  is  bound  to  receive  as  hitherto,  prior  to  the 
defender's  operations,  the  water  flowing  from  the  pursuers*  tan  yard  ;  and  the  defender  ought 
and  should  be  interdicted,  prohibited,  and  discharged,  by  decree  foresaid,  in  all  time  coming, 
from  doing  anything  to  impede  the  free  passage  of  the  said  water,  or  interrupting,  molesting,  or 
obstructing  the  pursuers  in  the  use  of  the  said  drain  and  cesspool  as  hitherto,  for  the  purpose  of 
carrying  off  the  said  water." 

Parties  being  at  issue  as  to  whether  the  drain  had  been  formed  within  forty  years,  the  Lord 
Ordinary  (12th  November  1857)  allowed  a  proof  on  the  subject.  The  evidence  shewed,  that 
sixty  years  ago  the  water  from  the  tan  yard  flowed  into  a  pit  in  what  is  now  the  defender's 
garden ;  that  the  properties  were  first  separated  by  a  wall  in  1807,  in  which  a  gateway  was  left 
at  the  place  where  the  drain  has  its  course ;  and  that  when  the  gateway  was  built  up  in  1 832,  an 
opening  was  made  through  which  the  water  might  pass;  that  in  1824,  five  years  after  the 
property  came  into  separate  hands,  certain  operations  took  place  in  the  defender's  garden  which 
resulted  in  the  drain  being  covered  up,  and  the  pit  or  hole  to  which  it  led  being  formed  into  a 
covered  cesspool ;  but  which  of  the  two  proprietors  bore  the  expense  of  these  improvements 
did  not  appear. 

The  pursuers  pleaded  that — The  operations  complained  of  were  illegal,  and  that  the  pursuers  | 
were  entitled  to  be  restored  against  them,  in  respect — i.  The  pursuers  having  been  infeft  in  the  I 
tan  yard,  with  parts  and  pertinents,  they  had  a  valid  right  to  the  use  of  the  drain  and  cesspool,  I 
and  the  defender  had  no  right  or  title  to  interfere  with  the  use  of  it.  2.  The  drain  and  cesspool  • 
had  existed,  and  been  used  by  the  pursuers  and  their  authors,  for  the  purpose  of  carrying  away 
the  water  from  the  tan  work,  for  upwards  of  forty  years  preceding  the  operations  complained  of, 
and  the  pursuers  had  thus  acquired  a  prescriptive  right  to  the  use  of  it. 

The  defender's  pleas  were — i.  At  common  law,  and  in  the  absence  of  any  special  right  of 
servitude  on  the  part  of  the  pursuers,  constituted  by  grant,  or  by  prescriptive  use  and  possession, 
the  defender  was  under  no  legal  obligation  to  receive  the  water  discharged  from  the  tan  work. 
2.  The  pursuers'  claim  could  not  be  maintained,  in  respect  of  any  pretended  special  servitude, 
in  respect  no  relevant  grounds  had  been  set  forth  or  existed  upon  which  a  right  and  title  to  such 
servitude  could  be  maintained.  3.  More  particularly — sueh  a  servitude  right  could  not  relevantly 
be  maintained  by  the  pursuers,  in  respect  of  any  alleged  use  and  possession  prior  to  18 19,  when 
both  the  pursuers'  tan  yard  and  the  defender's  feu  were  held  and  possessed  indiscriminately,  by 
Patrick  Murray  and  Anthony  M'Caa,  as  successive  proprietors  and  occupiers  respectively,  of 
both  tenements. 

The  Court  of  Session  held,  that  a  grant  of  servitude  was  to  be  implied  in  favour  of  the 
tan  yard,  and,  that  the  proprietor,  therefore,  was  entitled  to  reasonable  access  in  order  to  repair  it. 
On  appeal  to  the  House  of  Lords,  it  was  maintained,  in  the  appellant's  case,  that  the  judgment 
of  the  Court  of  Session  should  be  reversed  for  the  following  reasons — i.  Because,  in  erecting 
the  wall  and  puddling  the  ground  in  question,  Mr.  Ewart  was  only  exercising  a  right  of  property 
belonging  to  him,  and  the  respondents  have  not — and  have  not  relevantly  alleged  on  record — any 
servitude  right  which  they  had  over  his  property  entitling  them  to  complain  of  these  operations. 
— Ersk.  2,  9,  3,  37  (i.);  Donaldson's  Trustees  v.  Forbes^  i  D.  449;  Stair,  2,  7,  i  (2.);  Bell's 
Prin.  §991;  Bell's  Com.  5th  ed.  i,  328;  Baird  v.  Fortune^  \  Macq.  Ap.  \27,posi,  p.  1014; 
Preston's  Trustees  v.  Lady  Baird  Preston,  16  Sc.  Jur.  433 ;  Kincaid  v.  Stirling,  M.  8403  ; 
M*I^an  V.  Richardson,  12  S.  865.  2.  Because,  regard  being  had  to  the  state  of  the  titles  of  the 
parties  respectively,  the  respondents  have  not  set  forth  in  the  record  averments  relevant  and 
sufficient  to  entitle  them  to  a  proof  in  support  of  their  claims.  3.  Because  the  respondents 
failed  to  prove  facts  and  circumstances  relevant  and  sufficient  to  support  the  claim  of  right 
maintained  by  them. 

The  respondents,  in  their  caf^e,  supported  the  judgment  on  the  following  ground — Because  a 
servitude  may  be  constituted  rebus  ifsis  et  factis,  and  conferred  by  implication ;  and  because  the 
servitude  in  question  was  so  constituted  and  conferred. — Gale  on  Easements,  p.  49 ;  Nicholas 
V.  Chamber  la  ine,  Cro.  Jac.  121 ;  Clark  v.  Cogge,  Cro.  Jac.  170;  Palmer  v,  Fletcher,  i  Lev.  122; 
I  Sid.  167 ;  Canham  v.  Fisk,  2  C.  &  J.  126,  128  ;  Richards  v.  Rose,  9  Exch.  218  ;  Peyton  v.  The 
Mayor  of  London,  <)  B.  &  C.  725 ;  Suryv,  Piggott^  Palmer,  444;  Tudor' s  L.  C.  on  Real  Property, 
p.  95 ;  Pyerv,  Carter^  i  H.  &  N.  916;  Shufy  v.  Piggot^  Popham,  166 ;  S.C.  3  Bulst.  339;  Coppy 
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V.  IdeSy  II  Hen.  7,  25,  pi.  6 ;  Pinnington  v.  Galiandy  9  Exch.  i ;  Toullicr,  6  ed.  p.  291,  Art.  605; 
3  Mason,  Rep.  277 ;  Angel  on  Water  courses,  §  153,  et  seq,;  also  §  191,  et  seq. 

R,  Palmer  Q.C.,  and  Anderson  Q.C.,  for  the  appellants. — This  judgment  was  wrong.  The 
pursuer,  in  the  condescendence,  set  up  a  grant  or  prescription,  but  never  set  up  the  case  of  a 
servitude  created  on  the  novel  ground  set  forth  in  the  judgment,  viz.  rebus  ipsis  et  /utx 

1.  There  can  be  no  pretence  for  setting  up  prescription,  for  the  properties  had  not  been  heWlif 
different  owners  for  forty  years  ;  2.  They  say  the  grant  is  made  out  under  the  clause  of  "pats 
and  pertinents  "  in  their  title.  In  constituting  servitudes  by  grant,  express  or  implied,  there  mast 
be  some  written  title,  and  the  clearest  evidence  of  the  nature  of  the  right — Stair,  2,  7,  i :  EnL 

2,  9,  3  ;  Bell's  Prin.  991 ;  i  Bell's  Com.  328  (5th  ed.).  In  all  cases  where  a  prior  vertal  agio- 
ment  has  been  relied  on,  confirmed  by  ret  interventus,  an  express  averment  of  the  precise  tenBS 
of  the  verbal  contract  has  been  held  necessary,  and  in  general  it  is  incompetent  to  prove  it  bj 
parole  evidence  only — APLean  v.  Richardson^  12  S.  865.  In  the  condescendence  there  is  db 
relevant  and  sufficient  ground  set  forth  on  which  such  a  servitude  could  be  founded.  There  is 
no  prior  communing  and  agreement,  previous  to  the  construction  of  the  drain,  alleged.  The 
sole  plea  is,  that,  because  the  respondent  was  infeft  in  the  tan  yard,  with  parts  and  pcndide^ 
therefore  he  had  a  right  to  the  servitude.  But  the  disposition  to  Drynan  in  i8i9cooki  pot 
convey  the  servitude  **  as  then  previously  existing,"  for  no  such  servitude  then  existed,  it  bcii^ 
impossible  that  a  servitude  could  have  been  acquired  while  both  properties  were  in  one  ovser. 
Nor  can  such  a  servitude  be  implied  from  the  disposition  as  constituted  for  the  first  time.  There 
is  no  express  grant  to  that  effect ;  and  the  circumstance,  that  another  servitude  right  was  main- 
tained, shews,  that  no  other  was  supposed  to  exist,  or  was  intended  to  pass.  Nor  is  tb^  asy 
evidence  to  support  the  construction  given  to  the  disposition  by  the  respondent,  for  the  ^^"*^^ 
merely  shews,  that  the  drain  in  question  was  originally  made  to  keep  dry  the  servinidc  road 
enjoyed  by  Murray,  and  at  his  death  in  1853,  the  reason  for  continuing  it  ceased  to  exist. 
[Lord  Chancellor. — Suppose  the  existence  of  this  drain  was  convenient  and  essential  to  tlie 
business  of  the  tan  yard,  would  it  not  be  implied  with  the  disposition  ?] 

That  is  not  the  ground  of  the  claim  put  in  the  condescendence.  To  hold  such  a  doctrine  wooid 
prevent  owners  from  having  the  ordinary  use  of  their  ground,  and  applying  it  for  buildii^ 
purposes.  There  seems  to  be  no  absolute  necessity  for  the  tan  yard  enjoying  this  drain,  and  it 
is  incompetent  to  refer  to  these  circumstances,  to  qualify  the  deed. 

[Lord  Kingsdown.—Is  it  not  the  rule,  that  the  circumstances  which  existed  at  the  time  tiK 
deed  was  executed  are  to  be  looked  to,  and  that  you  are  to  construe  the  deed  by  the  light  of  these 
circumstances  ?  Doing  that  here,  was  it  not  implied,  that  the  right  to  the  drain  was  a  necessary 
part  of  the  property  conveyed .?] 

Rolt  Q.C.,  and  Murej  for  the  respondents. — It  is  a  well-established  rule,  that  on  severing  the 
land  it  will  be  implied,  that  all  the  continuous  and  apparent  easements  which  were,  in  ract. 
previously  used  by  the  owner  of  both,  and  were  necessary  to  the  enjoyment  of  one  portion,  w 
be  implied  in  a  conveyance  of  that  portion — Gale  on  Easements,  49 ;  Pyer  v.  Carter^  i  H. « 
N.  916.  On  applying  this  principle  here,  it  is  obvious,  that  the  drain  was  necessary  to  me 
c  ijoyment  of  the  tan  yard,  and  therefore  the  right  to  its  use  passed  by  implication  with  IM 
disposition  in  1819. 

R.  Palmer  replied. 

Lord  Chancellor  Campbell. — I  must  say,  that  this  seeins  to  me  to  be  a  very  dear  case, 
and  I  think  we  may  satisfactorily  dispose  of  it  now.     I  think  the  interlocutors  appealed  against 
ought  to  be  afifirmed,  but  I  by  no  means  proceed  upon  one  of  the  grounds  which  has  been  taken, 
viz.,  what  may  be  called  a  new  mode  of  acquiring  a  servitude,  rehus  ipsis  et  factis^  irrespectiw 
of  prescription  or  grant  or  natural  right.     I  think  the  case  of  Preston s  Trustees  is  the  first  case 
which  is  supposed  to  have  recognized  that  new  and  separate  and  distinct  mode  of  creating  a 
servitude.     But  I  think,  when  that  case  is  properly  examined,  it  will  be  seen,  that  what  arc  thcrt 
considered  to  be  the  things  which  create  a  servitude  are  the  facts  which  are  to  be  consuTiw  « 
giving  a  meaning  to  the  grant  of  servitude.    Therefore  it  is  not  upon  the  ground  of  '''^^ 
$t  factis  that  I  proceed  in  this  case.     Nor  do  I  proceed  upon  the  other  ground  taken,  ^^^'""^ 
of  natural  right,  because  it  seems  to  me,  that  in  this  case  it  is  not  made  out,  that,  by  the  Uv" 
nature,  there  is  a  right  to  let  this  drain  run  into  the  cesspool.    There  seems  to  have  been  by  wj 
law  of  nature  a  descent  there ;  that  is,  the  ground  inclines,  so  that  the  water  would  namraJly  bu 
to  the  north-east  corner  of  this  property,  but  there  is  no  law  of  nature  which  should  ^f""^ 
absolutely  necessary,  that  this  hole  should  be  the  place  into  which  it  should  flow,  because  it  coow 
only  be  by  percolation,  unseen  by  the  proprietor  of  the  other  tenement,  that  the  water  vw" 
flow  into  that  hole.     I  am  not  prepared  to  say,  that  the  fact  of  there  having  been  that  uds»b 
and  unknown  percolation  would  be  sufficient  to  prevent  the  owner  of  what  is  called  the  sem 
^  tenement  from  cutting  off  and  preventing  the  continuation  of  the  percolation  when  ^*5??*ijj 
his  knowledge.     But  the  ground  upon  which  I  proceed  is  this,  that  this  is  a  servitude  '^**^, 
grant  implies.      I   cannot  entertain  the  slightest  doubt  upon  that — I  mean  on  the  g^^ 
,  accompanied  by  the  enjoyment  which  existed  at  the  time  when  the  grant  was  made. 
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I  consider  the  law  of  Scotland,  as  well  as  the  law  of  England,  to  be,  that  when  two  properties 
are  possessed  by  the  same  owner,  and  there  has  been  a  severance  made  of  part  from  the  other, 
anything  which  was  used  and  was  necessary  for  the  comfortable  enjoyment  of  that  part  of  the 
property  which  is  granted  shall  be  considered  to  follow  from  the  grant,  if  there  be  the  usual 
words  in  the  conveyance.     1  do  not  know  whether  the  usual  words  are  essentially  necessary,  but  # 
where  there  are  the  usual  words,  I  cannot  doubt,  that  that  is  the  law.     In  the  case  of  Pyer  v.  ' 
Carter,  that  is  laid  down  as  the  law  of  England,  which  will  apply  to  any  drain  or  any  other  ' 
easement  which  is  necessary  for  the  enjoyment  of  the  property.     And  we  have  quotations  from 
the  Scotch  authorities,  shewing,  that  the  law  is  the  same  in  both  parts  of  the  island.     It  is ' 
unnecessary,  as  it  seems  to  me,  to  comment  upon  the  cases.     What  we  have  to  consider  in  this 
case  is,  what,  in  point  of  fact,  was  the  enjoyment  in  the  year  1819  at  the  time  when  the  grant 
was  made.     It  seems  to  me  quite  clear,  that  from  the  year  1788,  when  this  tan  yard  was  formed, 
the  water  which  fell  from  the  clouds,  or  which,  in  times  of  flood,  came  up  from  the  earth,  or 
which  was  discharged  from  the  tan  yard,  was  conducted  by  a  syvor  to  the  land  now  occupied  by 
the  defendant    There  can  be  no  doubt,  that  that  was  the  manner  in  which  it  was  conducted  and 
absorbed.     And  it  seems  to  me  to  be  clearly  shewn  to  have  been  essentially  necessary  for  the 
convenient  use  of  the  tan  yard,  and  to  have  been  enjoyed  at  the  time  when  the  conveyance  was 
made  by  Murray  to  Drynan.     I  think  the  evidence  shews,  that  it  was  a  paved  syvor  or  gutter, 
but  it  seems  to  me  to  be  not  material  whether  it  was  paved  or  not  paved.     It  was  a  gutter  by 
which  the  water  was  conducted  from  the  tan  yard  to  the  land.     That  was  the  state  of  things  at 
the  time  when  the  grant  was  made.    The  grant  was  of  this  tan  yard, "  and  that  as  the  whole  said 
subjects  are  presently  possessed  by  us,"  and  so  on,  together  with  all  right,  title,  and  interest,  and 
so  on,  "  with  the  pertinents  hereby  disponed  and  inclosed  as  aforesaid,  in  all  time  coming." 
Then,  as  the  subjects  of  the  grant  were  then  possessed,  the  tan  yard  was  possessed  along  with 
this  gutter  to  the  hole,  and  was  so  enjoyed,  and  it  was  necessary  for  the  reasonable  enjoyment 
of  the  property.   When  I  say  it  was  necessary,  I  do  not  mean,  that  it  was  so  essentially  necessary, 
that  the  property  could  have  no  value  whatever  without  this  easement,  but  I  mean,  that  it  was 
necessary  for  the  convenient  and  comfortable  enjoyment  of  the  property  as  it  existed  before  the 
time  of  the  grant.    Then,  that  being  so,  it  seems  to  me,  that  this  easement  passed  by  the  convey- 
ance.    It  is  very  different  indeed  from  the  case  which  we  had  lately  before  us,  of  Baird  v. 
Fortune,    Here  we  have  a  dominant  and  a  servient  tenement.     Here  we  have  an  easement,  that 
the  law  will  recognize.     It  is  an  easement  which  was  enjoyed  at  the  time  when  the  grant  was 
made,  and  which  for  a  long  time  afterwards  was  enjoyed ;  and  the  manner  in  which  the  cesspool 
was  made  strongly  corroborates,  in  my  mind,  the  right  which  is  now  claimed. 

For  these  reasons,  I  must  advise  your  Lordships  that  the  appeal  should  be  dismissed. 
Lord  Chelmsford. — I  agree  with  my  noble  and  learned  friend,  that  these  interlocutors  ought 
to  be  affirmed,  and  I  agree  with  him  also  in  thinking,  that  the  right  of  the  pursuers  cannot  be 
placed  either  upon  the  natural  right,  or  upon  the  rebus  ipsis  et  factis,  but  that  it  must  arise  from 
an  implied  grant ;  which  implication  of  grant  must  result  from  the  evidence  in  the  case,  that  the 
use  and  enjoyment  of  this  drain  is  necessary  to  the  enjoyment  of  the  tan  yard. 

Now,  I  gather  from  the  evidence,  that  when  the  tan  yard  was  originally  formed  by  Mr.  M*Caa, 
he  must,  in  some  way  or  other,  have  paved  the  syvor  for  the  purpose  of  conducting  the  drainage 
into  the  hole  which  was  dug  in  the  garden.  And  I  think  there  is  distinct  evidence  to  shew,  that, 
for  the  period  before  1788,  down  at  all  events  to  1824,  when  the  drain  and  the  cesspool  were 
covered,  the  drainage  continued  to  flow  in  that  direction. 

It  is  important  to  observe,  that  the  drainage  flowed  uninterruptedly  in  this  direction,  whether 
the  two  properties  were  united,  or  whether  they  were  in  possession  of  separate  owners.  From 
1788  to  1790,  M'Caa  was  the  owner  of  the  tan  yard,  and  Murray  the  owner  of  the  garden. 
During  that  time,  the  drainage  continued.  In  1790  Murray  became  the  lessee  of  the  tan  yard, 
and  he  continued  to  hold  the  tan  yard  as  lessee  down  to  the  year  1807.  Now,  it  has  been  said, 
that  it  is  unimportant  whether,  during  the  period  when  Murray  was  the  owner  of  the  garden, 
and  only  lessee  of  the  tan  yard,  the  drainage  was  permitted  to  flow  in  its  original  direction.  But 
it  appears  to  me,  that  it  is  not  an  unimportant  circumstance  to  consider  how  the  drainage  was 
permitted  to  flow  during  that  period,  because,  as  it  has  been  observed  on  the  part  of  the  pursuers, 
there  would  have  been  no  dimculty  whatever,  and  very  little  expense,  in  making  the  drainage  to 
flow  differently ;  and  the  circumstance  of  Murray  allowing  the  drainage  to  go  on  in  that  direction 
during  the  time  that  he  was  lessee  is  strongly  against  him  when  we  come  to  the  consideration  of 
the  conveyance,  because  of  course,  by  allowing  the  drainage  to  continue,  he  was  burdening  his 
own  fee  with  a  servitude  which  he  might  very  easily  have  prevented  by  constructing  the  drainage 
in  a  different  way.  Then,  in  1807,  he  becomes  owner  of  the  two  properties,  and  the  drainage 
continues  just  as  it  did  before. 

Then  the  question  arises,  whether,  by  the  conveyance  to  Drynan  in  18 19,  he  did  not  impliedly 
convey  to  him  that  drain,  the  use  and  enjoyment  of  which,  by  the  acts  of  the  parties  themselves, 
had  been  shewn  to  be  necessary  to  the  enjoyment  of  the  tan  yard.  Now,  I  can  come  to  no  other 
conclusion  than,  that  it  was  essential  to  Uie  enjoyment  of  the  tan  yard,  and  therefore  that  there 
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was  an  implied  grant  to  Drynan  when  the  tan  yard  was  conveyed  to  him  in  1 8 19.  If  that  is  so, 
there  can  be  no  question  whatever  but,  that  the  judgment  of  the  Court  of  Session  is  perfedlj 
right,  and  that  the  interlocutors  ought  to  be  afftrmed. 

Lord  Kingsdown. — My  Lords,  I  am  of  the  same  opinion. 

Interlocutors  affirmed,  with  costs. 
For  Appellants,  Loch  and  Maclaurin,  Solicitors,  Westminster ;  John  Ranald,  S.S.C.,  Edia- 
burgh. — For  Respondents^  Deans  and  Rogers,  Solicitors,  Westminster ;  Patrick,  M'Ewen,  and 
Carment,  W.S.,  Edinburgh. 


APRIL  25,  1861. 

William  Baird,  Appellant^  v,  William  Ranken  Fortune,  Respondent. 

Sea  Shore— Sea  Ware — ^Title  to  exclude — Servitude — Barony — Conveyance — Part  and  Pertiiiait 
— Possession — Proof— Evidence — The  proprietor  of  the  barony  of  E.^  which  in  somepiacesis 
bounded  by  the  sea,  sold  a  portion  thereof  which  was  separated  from  the  coast  by  the  other  laxds 
of  the  barony  remaining  with  the  seller. 

Held  (reversing  judgment),  That  the  owner  of  the  lands  thus  disponed,  who  had  no  express p-aU 
of  "  sea  ware  "  in  his  conveyance,  but  who  founded  on  a  clause  of  part  cmd pertinent,  and  dUgd 
possession,  as  giving  him  the  right,  was  not  entitled  to  take  sea  ware  from  the  shores  ojtk 
remaining  lands  of  the  barony} 

The  question  in  dispute  in  this  case  was,  whether  the  defender,  -as  proprietor  of  Narth 
Muircambus,  at  one  time  forming  part  of  the  barony  of  Elie  and  Ardross,  in  Fife,  had  a  right 
to  take  sea  ware  from  the  shore  ex  adverso  of  the  lands  and  baronies  of  Elie,  Ardross,  and 
Anstruther,  belonging  to  the  pursuer ;  or  whether  the  pursuer  had  an  exclusive  right  to  the  sea 
ware  ex  adverso  of  the  lands. 

The  action  commenced  by  a  note  of  suspension  and  interdict  at  the  instance  of  Mr.  Baird, 
praying  that  the  respondent  should  be  interdicted  from  taking  sea  ware  "  from  the  shore  of  the 
sea  ex  adverso  of  the  complainer's  lands  and  estates  of  Elie  and  others.*' 

The  pursuer,  on  14th  June  1854,  raised  a  summons  of  declarator,  as  "  heritable  proprietor  of 
the  baronies  of  Elie,  Ardross,  Anstruther,  and  others."  The  summons  concluded  for  declarator, 
"that  the  pursuer  has  the  sole  and  exclusive  right  to  the  sea  ware,  whether  growing  or  drifted 
upon  the  shores  adjacent  to  his  said  lands  and  estates,  and  to  remove  or  dispose  thereof  at 
pleasure  by  himself,  his  tenants,  or  others  having  his  permission ;  and  it  ought  and  should  be 
round  and  declared,  by  decree  foresaid,  that  the  defender  has  no  right  or  title  to  the  said  sea  vait, 
or  to  remove  or  otherwise  interfere  with  the  same." 

The  pursuer's  title  was  a  disposition,  dated  May  1853,  on  which  infeftment  had  foDoved,of 
the  lands  and  baronies  of  Elie,  Ardross,  Anstruther,  St.  Monance,  and  Pittenwcem,  from  the 
trust  disponees  of  Sir  William  Carmichael  Anstruther,  with  his  consent. 

From  the  title  deeds  produced,  it  appeared  that,  by  Crown  charter  of  resignation,  dated  29^ 
April  1704,  in  favour  of  Sir  William  Anstruther,  there  were  conveyed  to  him  the  baronies  of 
Anstruther,  Ardross,  and  Elie,  with  parts  and  pertinents ;  and  the  tenendas  set  forth  as  foUoirs  :— 
"In  perpetuum  per  omnes  rectas  metas  suas  antiquas  et  di  visas,  prout  jacent  in  longitudinc  ct 
latitudine  in  domibus,  edificiis  hortis  planis  moris  maresiis  viis  semitis  aquis  stagnis,  revolis 
pratis  pascuis  et  pasturis  molendinis  multuris  et  eorum  sequelis  aucupationibus  venationibtts 
piscationibus  petariis  turbariis  carbonibus  carbonariis  cuniculis  cuniculariis  columbis  columbanisy 
rabrilibus  brasuris  brueriis,  et  genestis  silvis  nemoribus  et  virgultis  lignis  tignis  lapicidiis  lapide 
et  calce,  cum  curiis  et  earum  exitibus  herezeldis  et  bludewitis  cum  furca,  fossa,  sock,  sack,  thoilJ} 
thame,  wrack  wair,  waith,  vert,  venisone,**  &c. 

The  baronies,  which  were  de  facto  properties  lying  along  the  sea  shore,  were  not  described  ^7 
boundaries,  and  the  "  wrack  wair ' '  was  mentioned  in  the  clause  of  tenendas  only. 

At  that  date  the  lands  of  North  Muircambus  (the  property  of  the  defender)  formed  a  part  ot 
the  barony  of  Ardross. 

On  loth  March  1778,  Sir  John  Anstruther,  the  then  proprietor,  executed  an  entail  of  the  lands 
and  baronies  of  Anstruther,  Elie,  and  Ardross,  The  deed  contained  the  following  clause :- 
*      ■  — — — ^ —  -'  ■ 

1  See  previous  report  21  D.  848  :  31  Sc.  Jur.  469.       S.  C.  4  Macq.  Ap.  127  :  33  Sc.  Jur.437- 
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"  ^Excepting  always  herefrom  the  north  farm  of  Muircambus,  as  also  excepting  the  east  half  of 
Newton  of  Rires,  and  the  lands  of  Grangemuirs,  with  the  pertinents  formerly  united  to  the  barony 
of  Ardross,  but  are  not  meant  to  be  hereby  disponed." 

In  1793  he  executed  another  entail  of  the  lands  of  St.  Monance  and  Pittenweem,  along  with, 
f>r/«?r  a/i'a,  the  lands  of  North  Muircambus ;  but  in  1794  he  executed  a  trust  disposition,  by 
which  he  revoked  this  latter  entail,  and  conveyed  to  trustees,  i/i/er  a/ia,  *'A11  and  haill  the  north 
farm  of  Muircambus,  as  the  same  is  now,  or  was  sometime  possessed  by  Thomas  Foulis,  with 
houses,  biggings,  yards,  orchards,  tofts,  crofts,  cuningaries,  dependancies,  annexis,  connexis^ 
parts,  pendicles,  and  pertinents  whatsoever,"  with  full  powers  of  sale. 

The  trustees,  in  1808,  sold  the  lands  of  North  Muircambus  to  John  Anstruther,  (grandson  of 
Sir  John  Anstruther,  the  truster,)  who  again  sold  the  lands  to  his  father,  the  Right  Hon.  Sir  John 
Anstruther. 

He  died  in  181 1,  leaving  his  affairs  in  embarrassment;  and  his  son  made  up  titles  to  the 
heritable  estate  held  by  his  father  in  fee  simple,  including  the  lands  of  North  Muircambus,  and 
conveyed  the  heritable  estate  to  Charles  Ferrier,  accountant  in  Edinburgh,  for  behoof  of 
creditors. 

Mr.  Ferrier,  after  infeftment,  sold  the  lands  of  North  Muircambus  to  the  defender's  father,  in 
terms  of  a  conveyance  dated  20th  June  18 14,  and  which  described  the  entry  to  the  lands  to  have 
been  at  Martinmas  18 12.  The  lands  were  described  in  the  conveyance  to  the  defender's  father 
in  the  same  terms  as  in  the  trust  deed  of  1794. 

The  defender's  father  obtained  a  Crown  charter,  on  which  he  was  infeft  in  181 7.  He  died  in 
1835.  His  testamentary  trustees  possessed  the  lands  till  13th  November  1845,  when  they 
conveyed  them  to  the  defender. 

The  lands  were  not  described  as  part  of  a  barony  in  any  of  these  deeds,  excepting  in  the  entail 
of  1778. 

The  lease  in  favour  of  Thomas  Fowlis,  mentioned  in  the  trust  deed  of  1794  and  in  the  dispo- 
sition by  Ferrier  to  the  defender's  father  of  1814,  was  not  recovered.  At  the  latter  date,  the 
tenant  in  the  lands  was  not  Fowlis,  but  another  person  of  the  name  of  Edie,  who  possessed  in 
terms  of  a  lease  dated  in  1804,  granted  by  Sir  John  Anstruther's  trustees  of  the  lands  of  North 
Muircambus  and  of  certain  other  portions  of  Sir  John  Anstruther's  estate.  By  this  lease  the 
lands  of  North  Muircambus  and  the  other  portions  of  Edie's  farm  were  let  to  him,  "as  the  same 
is  presently  possessed  by  Thomas  Fowlis,  the  present  tenant,"  and  the  lease  contained  the 
following  clause  : — "  The  tenant  shall  have  liberty  of  the  driven  sea  ware,  along  with  the  other 
tenants  of  the  Elie  barony,  for  manuring  the  farm." 

The  lands  of  North  Muircambus  do  not  adjoin  the  shore,  but,  at  the  nearest  point,  are  distant 
from  it  more  than  a  mile ;  but  there  is  a  road  by  which  there  is  access  from  the  farm  to  the 
shore. 

The  defender  alleged  that,  from  Martinmas  18 12,  his  father,  and  thereafter  his  trustees,  and 
he  himself,  down  to  the  date  of  the  present  actions,  had  uninterruptedly  and  without  hindrance 
taken  sea  ware  from  the  shore  opposite  the  lands  of  Elie  and  Ardross. 

The  pursuer  alleged,  and  it  was  admitted,  that,  from  1 818  to  1832,  the  lands  and  baronies  to 
which  he  had  right  were  held  by  the  late  Sir  John  Carmichael*  Anstruther  as  heir  in  possession, 
and,  that  he  died  in  minority  in  1832. 

The  Court  of  Session  held,  that  the  defence  was  valid,  and  assoilzied  the  defender. 

The  pursuer  having  appealed,  he  maintained  in  his  case,  that  the  Judgment  of  the  Court  of 
Session  should  be  reversed  for  the  following  reasons ; — i.  Because  the  respondent  has  no  legal 
title  to  collect  wrack  or  ware  on  the  sea  shore  ex  adverse  of  the  appellant's  lands.  Bell's  Prin. 
§  979;  Nicolson  V.  Melville,  Mor.  14,516.  2.  Because  it  was  incompetent  to  construe  the 
respondent's  written  title  by  extrinsic  evidence,  and  more  especially  by  parole  evidence.  Miller 
V.  Miller,  i  Sh.  Ap.  308.  3.  Because,  on  the  assumption,  that  extrinsic  evidence  was  competent 
for  the  purpose  of  construing  the  conveyance  in  favour  of  the  respondent's  father,  the  evidence 
adduced  is  insufficient  to  warrant  the  judgment,  that  the  privilege  of  gathering  wrack  and  ware  on 
the  sea  shore  ex  adverso  of  the  appellant's  lands  was  conveyed.     Stair's  Institutes,  2,  12,  18. 

The  respondent  in  Mv^ printed  case  supported  the  judgment  on  the  following  grounds  :— i.  The 
whole  barony  of  Ardross,  including  the  lands  of  North  Muircambus,  having  been  held,  prior  to 
July  1794,  by  one  proprietor,  without  any  express  right  to  sea  ware,  but  with  a  clause  of  parts 
and  pertinents,  including  amongst  these  a  right  to  take  sea  ware  from  the  shore  for  the  use  of  the 
whole  barony,  it  was  competent  to  the  proprietor  to  sell  and  dispone  any  portion  of  the  barony, 
with  a  proportional  share  of  the  right  or  privilege  of  sea  ware,  corresponding  to  the  extent  of  the 
portion  so  sold  and  disponed,  as  a  part  and  pertinent  thereof.  2.  The  terms  of  the  trust  deed 
of  1 2th  July  1794,  by  which  Sir  John  Anstruther,  then  proprietor  of  the  whole  barony  of  Ardross, 
conveyed  to  the  persons  therein  mentioned,  that  part  of  the  barony,  consisting  of  "  All  and  Whole 
the  north  farm  of  Muircambus,  as  the  same  is  now  or  was  sometime  possessed  by  Thomas 
Fowlis,  with  houses,  biggings,  yards,  orchards,  tofts,  crofts,  cunningaries,  dependencies,  annexis, 
connexis,  parts,  pendicles,  and  pertinents  whatsoever,"  were  apt  and  sufficient  to  convey  to  the 
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disponees  in  the  said  deed  the  said  north  farm  of  Muircambus,  with  la  right  to  take 
from  the  shore  for  the  use  of  the  said  farm.  3.  The  said  farm,  having  been  possessed  bj-  tbt 
disponees  in  the  deed  of  12th  July  17941  with  the  privilege  of  taking  ware  from  the  sea  shore  irsr 
the  use  of  the  farm,  and  having  been  let  by  them  to  a  tenant  in  1804,  with  'Miberty  of  the  drives 
sea  ware,  along  with  the  other  tenants  of  the  Elie  barony,  for  manuring  the  farm,  and  Longfta^ 
Park,"  it  must  now  be  held,  that  the  farm  was  conveyed  to  the  disponees  with  the  right  aad 
privilege  of  taking  sea  ware  from  the  shore  as  a  part  and  pertinent  thereof.  4.  The  descriptke 
of  the  farm,  in  the  several  transmissions  of  the  same  which  intervened  betwixt  the  deed  of  1794 
and  the  conveyance  to  the  respondent's  immediate  predecessor  in  June  1814^  as  also  in  the 
conveyance  itself,  having  been  identical  with  that  in  the  deed  of  1794,  the  said  transmisskms, 
including  the  disposition  to  the  respondent's  predecessor  of  20th  June  18149  were  apt  and  suffioest 
to  convey  the  said  farm,  with  the  privilege  of  sea  ware  as  a  pertment  thereof.  5.  The  said  farm, 
at  the  date  of  the  purchase  by  the  respondent's  predecessor  in  1813,  having  been  in  the  possesses 
of  the  tenant  in  the  tack  granted,  as  aforesaid,  in  1804,  with  the  liberty  or  privilege  of  sea  ware, 
it  is  to  be  presumed,  in  the  absence  of  an  express  declaration  to  the  contrary,  that  the  respondent's 
predecessor  purchased  and  paid  for  the  said  farm,  with  the  said  privilege  of  sea  ware  as  a 
pertinent  thereof.  6.  The  said  farm  having  been  conveyed  to  the  respondent's  predecessor  in 
terms  apt  and  sufficient  to  convey,  along  therewith^  the  privilege  of  sea  ware,  and  having  been 
actually  possessed,  along  with  the  privilege  of  sea  ware  as  a  pertinent  thereof,  by  the  resplendent 
and  his  predecessor,  without  interruption  or  complaint  from  1813  until  the  commencement  of 
the  present  proceedings  at  the  instance  of  the  appellant  in  1854,  the  appellant's  attempt  to  debar 
the  respondent  from  the  continued  exercise  of  the  said  privilege  was  wholly  unwarranted,  and 
was  properly  disallowed  by  the  Court  below. 

The  Attorney  General  (Bethell),  and  Anderson^  Q-C,  for  the  appellant. — ^The  right  which  the 
respondent  claimed  was  not  a  servitude,  but  a  mere  personal  privilege,  forming  no  part  of  the 
title  or  agreement.  Thus  where  the  seller  of  a  flat,  who  was  bound  to  uphold  the  roof,  did  nc^ 
insert  this  obligation  in  the  disposition,  the  purchaser  was  held  not  bound,  because  the  obligation 
was  personal  to  the  seller — Nicolson  v.  Melville,  M.  14,516.  Such  an  obligation  was  not  binding 
on  a  singular  successor.  The  question  therefore  was,  whether  this  was  a  mere  privilege  or  a 
servitude.  It  is  said  a  like  right  was  held  a  servitude  in  Fullerton  v.  Baillie^  M.  13,524 ;  bat 
there  was  no  such  decision  of  the  Court,  the  word  being  merely  used  descriptively  by  the  reporter, 
and  on  the  erroneous  assumption,  that  wrack  and  ware  were  inter  regalia — Morton  v.  CoTnngtret^ 
M.  13,528. 

It  is  admitted  there  is  no  express  conveyance  of  the  right,  but  it  is  said  it  was  conveyed,  if  tbe 
parties  so  meant  it.  The  deed  itself  is,  however,  the  sole  admissible  evidence  of  the  noeaning. 
Such  a  right,  being  a  right  to  take  wrack  and  sea  ware  from  the  shore  several  miles  off,  could 
not  possibly  pass  under  the  common  words  of  style  ''parts  and  pertinents."  It  is  only  by 
extrinsic  evidence,  therefore,  that  the  respondents  seek  to  import  into  the  deed  a  meaning  which 
does  not  exist  ex  facie;  but  extraneous  and  collateral  writings  are  not  admissible  for  such  a 
purpose — Hughes  v.  Gordon,  i  Bligh,  287 ;  Miller  v.  Miller^  i  Sh.  Ap.  308.  Even  if  the 
extrinsic  evidence  were  here  admitted,  it  was  insufficient  to  prove,  that  the  right  to  the  sea  ware 
passed  with  the  conveyance,  for  all  it  proved  was  merely,  that  the  landlord  used  generally  to 
allow  his  tenants  to  take  the  sea  ware.  That  was,  however,  merely  as  a  favour  or  personal 
privilege,  and  not  as  a  right.  It  was  a  right  used  as  beneficial  to  the  landlord,  and  not  advosdy 
to  him. 

The  Lord  Advocate  (Moncreiff),  and  Roll  Q.C.,  for  the  respondent. — It  is  not  necessary  here 
to  discuss  whether,  and  how  far,  the  owner  of  a  barony,  bounded  by  the  sea,  is  owner  of  the  fee 
of  the  sea  shore.  He  can  only  appropriate  the  shore  under  a  special  grant  from  the  Crown— 
Magistrates  of  Cuirass  v.  Dundonald,  M.  12,810;  Paterson  v.  M^Ailsa,  8  D.  752  ;  Lord  Saltouu 
v.  Park,  20  D.  89  ;  Smith  v.  Officers  of  State,  8  D.  71 1.  But  whether  the  adjoining  owner  has 
a  right  of  property  in  tbe  sea  shore  or  not,  the  right  to  gather  sea  ware  does  not  arise  out  of  the  . 
right  of  property  in  the  shore,  but  out  of  the  right  to  the  lands  adjacent,  and  is  a  proper  pertinent 
of  such  lands.     The  right  to  sea  greens  differs  from  the  right  to  the  sea  shore,  and  rests  on  the 

?rinciple  of  alluvion — Magistrates  of  St,  Monance  v.  Mackie,  7  D.  ^%%yper  Lord  Justice  Qerk 
lope.  The  proprietor  of  a  barony  bounded  by  the  sea  has  no  greater  or  better  ri^t  to  the  sea 
ware  than  the  owner  of  land  so  bounded— i1/<wrt/w/lffr  v.  Campbell,  15  S.  491.  The  right  of  the 
appellant  to  the  sea  ware  is  therefore  a  right  to  a  mere  pertinent  of  his  lands.  That  right  was 
parted  with  to  the  respondent,  being  conveyed  under  the  words,  "  parts  and  pertinents,"  and  also 
under  the  descriptive  words  "  as  now  possessed  by  Thomas  Fowlis."  As  the  right  of  the  sea 
ware  belonged  as  a  pertinent  to  the  lands  of  the  barony,  such  right  passed  to  the  proprietor  of 
each  part  or  the  barony,  when  the  lands  were  severed.  Tbe  lands  of  Muircambus  had  been 
possessed  with  that  right  from  1794  to  the  present  time.  Such  a  right  is  closely  analogous  to  a 
right  of  pasturage,  which  may  be  held  over  a  common,  not  immediately  adjacent  to  the  lands, 
and  may  pass  under  the  clause  of  part  and  pertinent — Borthwick,  M.  9632. 
Sir  R.  Bethell  replied. 

Cur.  adv.  vult. 
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Lord  Chancellor  Campbell. — In  considering  this  case  I  have  been  much  perplexed  by 
the  difficulty  I  have  experienced  in  discovering  the  ra/i'o  decidendi  on  which  the  Judges  of  the 
First  Division  of  the  Court  of  Session  have  proceeded  in  reversing  the  interlocutor  of  the  Lord 
Ordinary. 

It  is  not  disputed,  that  the  onus  probandi  lies  on  the  respondent  to  establish,  the  right  which 
he  claims.  In  his  pleas  in  law  he  relies  on  grant  and  on  prescription  as  separate  and  distinct 
defences.  The  Lord  Ordinary,  whether  rightly  or  erroneously,  in  a  very  short  but  lucid  and 
logical  judgment,  decided  against  him  on  both  questions.  In  pursuance  of  an  opinion  which 
Lord  Deas  delivered,  and  in  which  his  brethren  of  the  First  Division  unanimously  acquiesced, 
although  we  are  not  told  whether  for  the  same  or  what  other  reasons,  the  interdict  which  had 
been  granted  was  recalled,  and  the  respondent  was  assoilzied  from  all  the  conclusions  of  the 
libel  The  opinion  in  favour  of  the  respondent  anxiously  declares,  that  it  was  not  founded  either 
on  grant  or  prescription,  but  on  a  complex  view  of  the  titles  of  the  parties  and  the  proof,  the 
learned  Judge  adding — "  I  take  into  view  all  the  elements  afforded  by  the  titles  and  the  proof, 
without  saymg  what  might  have  been  the  effect  of  the  absence  of  any  one  of  these  elements.*' 

I  must  confess,  that  after  having  frequently  read  and  reconsidered  this  opinion,  I  am  very 
much  at  a  loss  to  say  what  doctrine  is  to  be  deduced  from  the  judgment  founded  upon  it,  and  I 
am  left  to  conjecture  whether  the  right  which  the  respondent  is  supposed  to  have  established  is 
to  be  considered  a  servitude  or  a  privilege,  and  if  a  privilege,  to  what  category  of  privileges  it  is 
to  be  ascribed.  Should  the  judgment  stand,  I  am  afraid,  that  the  law  of  Scotland  respecting 
the  right  to  take  wrack  and  ware  drifted  on  the  sea  shore  would  be  left  in  a  very  uncertain  and 
unsatisfactory  state.  After  much  consideration  I  must  advise  your  Lordships  to  reverse  the 
interlocutor  appealed  against,  and  to  restore  the  reversed  interlocutor  of  the  Lord  Ordinary. 

It  is  material  to  begin  with  considering  the  nature  of  the  right  of  the  owner  of  this  barony  to 
tbe  wrack  and  ware  drifted  from  time  to  time  on  the  shores  of  the  barony.  In  the  present  cause 
the  baron's  right  to  the  wrack  and  ware  must  be  considered  irrespective  of  any  claim  to  the  soil 
of  the  shore  between  high  water  and  low  water  mark.  The  pursuer  does  not  assert  any  distinct 
claim  to  property  in  the  soil,  and  the  defender  over  and  over  again  denies  that  the  pursuer  has 
any  su:h  title.  But  the  defender  does  not  dispute,  and  Lord  Deas  adjudges,  that  the  pursuer,  as 
proprietor  of  the  barony,  has  a  good  title  to  appropriate  the  wrack  and  ware  drifted  from  time  to 
time  on  the  shores  of  the  barony.  This  he  has  by  virtue  of  the  Crown  charter  under  which  he 
holds,  as  he  might  have  the  right  to  all  wrack  of  the  sea  drifted  on  the  shore  ex  adverse  of  his 
barony.  His  right  is  to  so  much  of  the  wrack  and  ware  as  should  be  required  to  manure  the 
lands  within  the  barony,  but  the  whole  is  absolutely  his  property  as  soon  as  he  has  taken 
possession  of  it  for  any  purpose  whatsoever. 

It  must  be  observed,  that  this  is  not  a  right  to  herbage  or  other  renewable  produce  growing  on 
the  soil  of  the  barony,  of  which  another  might  have  a  qualified  right  to  take  a  portion  by  virtue 
of  servitude  as  owner  of  a  dominant  tenement.  The  wrack  and  ware,  or  sea  weed,  so  drifted  on 
the  shore  of  the  barony,  belonged  to  the  proprietor  of  the  barony,  and  he  had  power  to  do  what 
he  liked  with  his  own.  He  might,  by  special  agreement  with  his  tenants  within  the  barony,  give 
each  of  them  a  right  to  take  as  much  of  the  sea  weed  as  could  be  usefully  employed  by  the 
tenants  in  manuring  their  respective  farms  ;  or,  without  conferring  upon  any  of  them  any  such 
privilege,  he  might  have  appropriated  the  whole  of  the  sea  weed  drifted  on  tbe  shore  of  the 
barony  to  the  manufacturing  of  kelp  or  barilla.  The  manufacture  being  carried  on  either  by 
himself,  or  by  some  person  to  whom  he  let  or  sold  the  whole  of  the  sea  weed  so  drifted,  a  part 
of  this  sea  weed  actually  had  been,  and  the  whole  of  it  might  have  been,  lawfully  so  appropriated. 
But,  at  the  same  time,  I  doubt  not  that,  according  to  the  case  of  Fullarton  v.  Baillie^  the  pro- 
prietor of  the  barony  might  have  granted  to  the  owner  of  land  beyond  the  limits  of  his  barony 
the  right  to  take  so  much  of  this  sea  weed  as  would  be  required  to  manure  such  lands ;  or  in 
selling  and  alienating  a  portion  of  land  within  the  barony  so  dissevered  from  the  barony,  he 
might  have  granted  to  the  alienee  a  right  to  take  so  much  of  the  sea  weed  so  drifted  as  would  be 
required  to  manure  the  portion  of  land  so  alienated,  and  this  right  so  granted  might  pass  as  part 
and  pertinent  of  the  land  so  alienated.  This  would  be  a  right  established  by  grant ;  but,  in  the 
present  case,  is  there  any  evidence  to  prove  the  grant  claimed  ? 

The  defender  is  owner  of  the  farm  of  North  Muircambus,  formerly  parcel  of  the  barony  of 
Anstruther,  but,  since  the  year  1778,  it  was  severed,  and  held  under  a  different  title.  This  farm 
is  entirely  inland,  and  there  is  no  part  of  it  nearer  the  seashore  than  about  two  miles.  The 
barony  extends  several  miles  along  the  shore  of  the  Firth  of  Forth,  and  all  the  drifted  sea  weed 
to  be  found  on  the  sea  shore  ex  adverso  of  the  barony  was  the  property  of  the  baron,  to  be  used 
and  disposed  of  as  he  thought  fit.  The  defender  insists  on  a  right  for  himself,  and  all  who  are 
to  come  after  him,  to  go  to  any  part  of  the  shore  ex  adverso^  to  take  as  much  sea  weed  as  may 
be  required  for  manuring  any  part  of  the  farm  of  North  Muircambus,  with  a  consequent  power 
of  subdividing  this  farm,  and  feuing  it  out  to  an  indefinite  number  of  purchasers,  and  conferring 
on  each  of  them  proportionately  a  similar  right  as  part  and  pertinent.  If  this  be  established, 
the  baron  is  not  only  prevented  from  ever  again  appropriating  the  sea  weed  to  the  manufacturing 
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of  kelp  or  barilla,  but  he  could  not  sell  off  any  portion  of  the  barony  bordering  on  the  sea  sikc»e, 
and  give  the  purchaser  the  exclusive  right  to  take  the  sea  weed  drifted  on  the  shore  ex  adverm 
of  the  portion  of  the  barony  so  sold. 

The  defender,  by  his  pleas  in  law,  asserts,  that  when  the  defender's  lands  were  disjoined  fires 
the  rest  of  the  barony,  the  privilege  must  be  held  to  have  been  conferred  on  the  vhcJe  lands, 
including  Muircambus,  and  to  have  passed  with  other  pertinents  under  the  transmission  sf 
Muircainbus ;  and  the  defender  being  now  in  right  of  part  of  the  said  barony,  with  all  parts  and 
pertinents  at  any  tin\e  belonging  to  the  same,  is  entitled  to  take  ware  for  the  use  of  his  lands  Ibr 
similar  purposes,  and  the  same  extent  proportionally  as  the  pursuer  is  entitled  to  do  for  the  rest 
of  the  barony  ;  but  this  right  has  not  the  slightest  resemblance  to  a  right  of  pasture,  or  any  sodi 
servitude  appurtenant  to  a  dominant  over  a  servient  tenement.  Here  there  is  a  servient  tenement, 
and  the  right  of  the  owner  of  the  barony  is  merely  to  take  personal  chattels,  the  property  in 
which  is  vested  in  him  by  the  Crown.  If  a  right  to  take  the  sea  weed  drifted  on  the  shore  a 
adverso  of  the  barony  bounded  by  the  sea  might  be  supposed  to  pass  by  general  words  to  a 
purchaser,  it  is  absurd  to  suggest,  that  such  a  right  could  be  supposed  to  pass  impliedly  by 
conveyance  of  a  part  of  a  mountain  several  miles  from  the  sea,  although  it  had  once  been  within 
the  barony.  The  defender  must  therefore  shew,  that  the  right  which  he  claims  was  actually 
granted  to  his  father,  and,  that  his  father's  author  had  this  right  in  him  to  grant. 

The  disposition  of  Charles  Ferrier  to  John  Fortune,  dated  2oth  June  18149  is  ^'of  all  and  whole 
those  parts  of  the  town  and  lands  of  Muircambus,as  the  same  now  is  or  was  sometime  possessed 
by  Thomas  Fowlis,  with  the  houses,  and  parts,  pendicles,  and  pertinents  whatsoever."  To  sec 
whether  such  a  right  was  in  Ferrier,  let  us  trace  the  title  of  North  Muircambus  from  1778.  This 
farm  was  then  severed  from  the  barony,  and  Sir  John  Anstruther,  the  third  baronet,  executed  a 
new  entail  of  the  barony.  We  must  remember,  that  the  right  to  take  the  wrack  and  ware 
"  drifted  on  the  shore  ex  adverso  of  the  barony  '*  was  attached  to  the  barony,  wholly  unconnected 
with  the  farm  of  North  Muircambus.  The  tenant  of  that  farm  probably  had  in  his  lease,  like  the 
other  tenants  within  the  barony,  expressly  granted  to  him  by  his  landlord  leave  to  take  sea  weed 
for  manuring  the  farm ;  but  this,  being  matter  of  personal  contract  between  landlord  and  tenant, 
would  expire  with  the  period  for  which  it  was  granted. 

Sir  John  Anstruther,  the  third  baronet,  holding  the  farm  of  North  Muircambus  in  fee  simple, 
on  4th  September  1793  Executed  a  trust  disposition,  whereby. he  conveyed  it  to  trustees,  who  sokl 
it  to  his  grandson  John,  afterwards  Sir  John  Carmichael  Anstruther,  the  sixth  baronet  ;  and  he, 
in  September  180S,  sold  and  conveyed  the  farm  to  his  father,  the  Right  Honourable  Sir  John 
Anstruther,  Chief  Justice  of  Calcutta,  the  next  baronet.  The  ex-chief  justice  having  died  in  iSii 
seized  in  fee  simple  of  the  farm  of  North  Muircambus,  leaving  his  affairs  in  a  very  embarra^ed 
condition,  his  eldest  son  and  heir.  Sir  John  Carmichael  Anstruther,  the  sixth  baronet,  made  up 
his  titles  to  the  farm,  and  conveyed  it  to  Charles  Ferrier,  the  author  of  the  defender's  father. 
These  dispositions  convey  "the  farm  of  North  Muircambus,  as  the  same  now  is  or  was  sometime 
possessed  by  Thomas  Fowlis,  "  with  parts  and  pertinents,**  using  words  of  style  to  be  found  in 
all  conveyances  of  real  property,  of  whatsoever  description.  The  dispositions  do  not,  like  the 
leases  to  the  tenants,  give  any  right  or  leave  or  license  to  take  wrack  and  ware  from  the  sea 
shore  ex  adverso  of  the  barony,  or  make  any  mention  or  allusion  to  the  barony  whatever. 

The  defender,  however,  relies  on  the  alleged  exercise  of  the  right  by  the  tenants  of  this  isxm^ 
and  the  grant  of  it  to  one  of  them  in  his  lease.  Fowlis  was  tenant  till  1804— this  lease  cannot 
be  found  ;  but  it  may  fairly  be  supposed  to  have  had  a  clause  similar  to  that  contained  in  above 
50  leases  to  the  Anstruther  tenants,  which  are  extant, — "The  tenant  shall  have  liberty  of  the 
drove  sea  ware,  along  with  the  other  tenants  of  the  barony,  for  manuring  the  farm."  In  1804  a 
lease  was  granted  to  Edie  of  North  Muircambus,  and  a  park  called  Longfolds,  for  twenty  years, 
by  Robert  Anstruther,  acting  on  behalf  of  the  trustees  of  Sir  John  Anstruther,  the  third  baronet ; 
and  this  lease  contains  the  clause :  "The  tenant  shall  have  liberty  of  the  drove  sea  ware,  along 
with  the  other  tenants  of  the  barony,  for  manuring  the  farm  and  Longfolds  Park.'*  The  very 
next  clause  in  the  lease  is, — **  The  tenant  to  have  the  use  of  the  East  Upper  Granary,  near 
Elie  Lent  Miln,  for  holding  100  or  150  bolls  of  victual,  when  the  proprietor  has  no  victual  in  it 
himself." 

There  is  evidence,  that  both  Fowlis  and  Edie  were  in  the  habit  of  taking  sea  weed  from  the 
shore  of  the  barony  to  manure  their  farm.  But  if  evidence  had  been  given,  that  they  had  the 
use  of  ''the  East  Upper  Granary,"  near  Elie  Lent  Miln,  for  holding  victual,  would  this  shew, 
that  such  a  use  of  the  East  Upper  Granary,  near  Elie  Lent  Miln,  passed  as  a/ar/  2Lnd pertinent 
to  the  defender's  father,  under  the  conveyance  of  North  Muircambus  Farm,  with  its  parts  znA 
pertinents  f  The  right  to  dispose  of  the  sea  weed  on  the  shore  ex  adverso  of  the  barony  never 
was  in  the  trustees,  but  remained  in  Sir  John  Anstruther  as  owner  of  the  barony,  under  the  new 
entail  which  he  executed  ;  and  if  the  trustees  had  expressly  granted  the  right  claimed  to  be  for 
ever  annexed  to  North  Muircambus^  this  grant  would  have  been  void  against  the  pursuer  as  a 
singular  successor. 
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Indeed,  I  think  it  is  admitted,  that  the  defender's  claim  cannot  be  supported  on  the  ground  of 
**  grant**  alone. 

The  claim  on  the  ground  of  "  prescription  "  alone  is  still  more  untenable,  and  may  be  more 
briefly  disposed  of.  The  defence  of  "prescription*'  is  set  up  by  the  foiu-th  plea  in  law, — "The 
defender  and  his  predecessors  having  actually  taken  sea  ware  from  the  adjacent  shore  constantly 
and  uninterruptedly,  for  upwards  of  40  years,  have  now  a  prescriptive  right  to  the  exercise  of 
that  privilege. 

Supposing,  however,  this  to  be  a  right  which  could  be  acquired  by  prescription^  and,  that  the 

defender  has  a  title  on  which  the  prescription  could  be  founded,  unless  arithmetic  is  to  be 

neglected  as  well  as  law,  there  is  no  pretence  for  this  plea.    This  prescription  could  not  possibly 

begin  till  the  year  1814,  after  the  conveyance  of  North  Muircambus  to  the  defender's  father.    To 

be  sure,  there  are  forty  years  from  1814  to  1854,  and  this  suit  was  not  commenced  till  1857  ;  but 

from  these  forty  years  are  to  be  deducted  thirteen  years  between  181 8,  the  death  of  Sir  John 

Carmichael  Anstruther,  the  sixth  baronet,  and  1831,  the  death  of  Sir  John  Carmichael  Anstruther, 

the  seventh  baronet,  when  the  latter,  being  the  undoubted  owner  of  the  barony,  was  a  minor, 

reducing  the  period  of  prescription,  if  the  right  had  been  actually  exercised  as  alleged,  to  33 

years.    Therefore  the  defence  on  pure  prescription,  like  the  defence  on  "  pure  grant,*'  vanishes. 

But,  although  each  defence  be  imperfect  by  itself,  it  is  said,  ^^  juncta  juvani*^ — that  they  establish, 

-with  the  conveyances,  a  perfect  title. 

This  "complex  view"  of  the  subject  is  novel,  and  I  must  say  rather  startling.  Hitherto,  both 
in  England  and  in  Scotland,  a  title  by  " grant **  and  a  title  by  "prescription"  have  been 
considered  quite  distinct,  each  being  required  to  be  perfect  in  itself.  The  effect  of  a  grant  may 
to  a  certain  degree  depend  on  enjoyment  before  and  at  the  time  of  the  grant,  but  this  has  nothing 
to  do  with  title  by  prescription.  In  the  present  case,  had  there  been  proof  of  a  grant  resting  in 
the  owner  of  North  Muircambus,  (under  whom  the  defender's  father  took,)  a  perpetual  right,  as 
against  the  owner  of  the  barony,  to  carry  off  the  sea  ware  from  all  parts  of  the  shore  ex  adverso 
of  the  barony  to  manure  the  farm  of  North  Muircambus,  it  might  have  been  material  to  shew, 
that  Fowiis  and  Edie  were  in  the  habit  of  doing  something  which  might  have  been  considered  as 
done  in  the  exercise  of  this  right.  But  when  there  is  no  evidence  of  the  grant  of  such  a  right  to 
be  perpetually  an  appurtenance  to  the  farm  of  North  Muircambus,  and,  on  the  contrary,  there  is 
clear  proof,  that  what  was  done  by  the  tenants  of  this  farm  was  done  under  the  liberty  given  to 
them  during  their  tacks,  as  this  liberty  might  have  been  withheld,  the  supposed  usage  can 
neither  support  grant  nor  prescription,  nor  generate  any  new  composite  title  partaking  of  the 
qualities  of  both. 

Lord  Deas  seems  to  think,  that,  irrespective  of  the  subsequent  usage  since  the  conveyance  to 
the  defender's  father,  his  claim  could  hardly  have  been  supported  ;  but  that,  although  the 
subsequent  usage  will  not  make  out  a  title  by  prescription,  it  establishes  a  conclusive  title  of  a 
different  sort,  when  coupled  with  the  previous  conveyances.  Although  contemporaneous  and 
subsequent  usage  may  explain  the  meaning  of  ancient  ambiguous  grants,  I  am  not  aware  of  usage 
being  called  in  to  explain  the  meaning  of  a  deed  so  recent  as  the  conveyance  of  North 
Muircambus  to  the  defender's  father.  At  all  events,  the  usage  relied  upon  may  more  properly 
be  referred  to  the  j)ersonal  leave  expressly  given  to  the  tenants,  which  is  quite  inconsistent 
with  the  interest  or  right  supposed  to  belong  to  all  the  occupiers  of  his  farm  of  North 
Muircambus. 

I  am  afraid,  that  I  cannot  properly  conclude  without  taking  some  notice  of  the  dangerous 
conjecture  hazarded  by  Lord  Deas  as  to  the  meaning  of  the  parties,  beyond  the  force  of  the 
language  to  be  found  in  the  deeds  which  they  had  executed ;  and  further,  of  the  attempt  to  lessen 
the  protection  given  to  minors  by  the  law  of  Scotland,  which  says  the  prescription  shall  not  run 
against  them  during  their  minority.  **  It  is  true,**  Lord  Deas  observes,  "  there  was  a  minority 
during  part  of  the  time,  but  the  sellers  knew  what  they  had  sold,  and  the  heir's  interests  were 
doubtless  attended  to  by  those  acting  for  him,  just  as  if  he  had  been  major."  If  this  House, 
when  hearing  an  appeal  from  Scotland,  had  proposed  to  act  upon  the  law  of  England,  which 
disregarded  a  supervening  disability  after  prescription  has  begun  to  run,  we  should  have  been 
justly  blamed  for  seeking  judicially  to  assimilate  the  discordant  laws  of  the  two  portions  of  the 
United  Kingdom ;  and  I  must  say,  that  till  the  law  of  Scotland  respecting  the  suspension  of 
prescription  by  minority  is  legislatively  altered,  it  is  the  duty  of  all  tribunals  in  the  United 
Kingdom  to  give  full  effect  to  it. 

For  these  reasons,  I  feel  it  my  duty  in  this  case  to  advise  your  Lordships  to  reverse  the 
interlocutor  appealed  against,  and  to  affirm  the  interlocutor  of  the  Lord  Ordinary  in  favour  of 
the  appellant. 

Lord  Cranworth. — Prior  to  the  entail  of  1778,  the  farm  of  North  Muircambus  formed  part 
of  the  barony  of  Ardross  and  Elie.  Sir  John,  the  entailer,  was  the  owner  of  the  whole  in  fee 
simple,  and  there  could  not  then  have  been  any  right  to  be  exercised  by  the  occupier  of  any  one 
part  of  the  barony  over  any  other  part  against  the  will  of  the  owner  of  the  whole.     The  right  of 
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every  tenant  must  have  been  derived  wholly  from  the  goodwill  of  his  landlord.  He  might  hast 
authorized  any  tenant  to  take  drifted  sea  ware  for  the  manurance  of  his  land,  or  he  might  hare 
refused  to  do  so,  as  he  thought  fit.  By  the  entail  of  1778,  the  farm  of  North  Muircambas,  vidi 
its  pertinents,  was  severed  from  the  rest  of  the  barony,  and  with  all  deference  to  the  opinioacf 
the  Court  of  Session,  as  delivered  by  Lord  Deas,  1  think  it  clear,  that  as  there  is  not  and  canu 
be  any  claim  founded  on  prescription,  the  question  whether  the  right  now  contended  for  by  dx 
respondent  really  belongs  to  him,  must  be  decided  precisely  as  if  it  had  arisen  upon  a  sak  of 
Muircambus  with  his  pertinents,  made  by  Sir  John,  the  entailer,  immediately  after  the  compietioa 
of  the  entail.  If  he  had  then  sold  and  conveyed  the  farm  with  its  pertinents,  would  that  hsn 
conferred  on  the  purchaser  the  right  to  take  drifted  sea  ware  for  the  use  of  the  farm?  If  it  voold 
not,  then  the  interlocutor  of  the  Court  of  Session  cannot,  in  my  opinion,  be  supported. 

The  parole  evidence  may  be  taken  as  proving,  that  at  the  time  of  the  severance  in  1778,  tbe 
occupiers  of  North  Muircambus  farm  were  in  the  enjoyment  of  the  right  now  contended  forbf 
the  respondent.  This  is  a  fair  presumption  of  fact.  It  has  certainly  been  enjoyed  by  the 
respondent  and  his  father  before  him  since  the  year  1824,  when  Edie's  lease  expired.  It¥as 
certainly  enjoyed  by  Edie  during  his  twenty  four  years*  tack,  and  by  Fowlis,  his  immediate 
predecessor,  as  far  back  as  living  testimony  can  go,  that  is,  to  the  year  1793  or  thereabouts.  Tk 
presumption  is  not  unreasonable,  that  the  practice  had  existed  long  previously.  It  was  beneficial 
to  the  landlord,  as  well  as  to  the  tenant,  that  the  land  should  be  well  tilled  ;  and  in  the  arraQg^ 
ments  made  from  time  to  time  between  them,  the  great  probability  is,  that  the  tenant  voaU 
stipulate  for,  and  that  the  landlord  would  concede,  the  right  now  in  dispute. 

The  question,  therefore,  seems  to  me  to  be  reduced  to  this,  whether  the  word  "pertinents," 
as  connected  with  North  Muircambus  farm,  in  the  exception  contained  in  the  deed  of  entail,  aod 
in  the  subsequent  conveyances,  can  be  understood  to  include  the  privileges  theretofore  conceded 
by  Sir  John,  the  entailer,  in  favour  of  the  tenants  of  that  farm.     There  could  not  in  strictness  of 
language  be  any  pertinents  of  one  part  of  the  entailer's  fee  simple  estates,  as  against  any  otha 
part  of  them.    There  might  be  pertinents  in  the  nature  of  rights  to  be  exercised  over  the  lajids 
of  other  proprietors ;  but  where  one  person  is  the  absolute  owner  of  two  estates,  it  is  impossibk 
to  speak  of  his  having,  in  respect  of  his  ownership  or  possession  of  one  of  them,  any  rights  onr 
the  other.     His  right  over  both  is  absolute — r^s  sua  nemini  servit     Unless,  therefore,  tbe  vofrf 
"  pertinents  '*  can  be  interpreted  in  the  more  extended  sense  which  I  have  suggested,  i>.,  as 
including  the  privileges  conferred  by  the  landlord  on  the  tenant,  and  enjoyed  by  him  at  the  time  of 
the  severance,  the  right  now  contended  for  does  not  exist.   The  conclusion  at  which  I  haveani»td 
is,  that  it  is  impossible  to  give  this  extended  signification  to  the  word  "  pertinent."     Privileges 
enjoyed  by  the  tenant  in  consequence  of  arrangements  with  the  landlord,  are  in  no  fair  sense 
attached  or  pertinent  to  the  land  ;  they  are  merely  personal  rights  ;  and  that  the  right  oi  taking 
sea  ware  for  the  farm  was  so  considered,  may  reasonably  be  inferred  from  the  fact,  that  in  the 
tack  of  the  farm  to  Edie,  1804,  to  which  the  commissioner  representing  the  owner  of  the  entailed 
property  was  a  party,  there  was  an  express  stipulation,  that  the  tenant  should,  during  the  tack, 
have  the  liberty  of  driven  sea  ware  for  manuring,  as  well  the  North  Muircambus  farm  as  the 
entailed  lands  included  in  the  same  tack,  and  he  was  to  have  this  liberty  along  with  tbe  other 
tenants  of  the  barony,  from  which  it  is  reasonable  to  infer,  that  the  liberty  was  one  ^ 
considered  as  attached  to  the  lands,  but  conceded  to  the  tenants  by  the  landlord. 

It  was  argued,  that  the  right  of  taking  sea  ware,  attached  as  it  certainly  was  to  tbe  wbok 
barony,  must  be  considered  as  belonging  to  every  part  of  it,  including  North  Muircambus 
farm,  which,  before  its  severance,  formed  part  of  the  barony.     But  if  this  argument  were  to 

? re  vail,  it  would  go  to  shew,  that  the  right  is  much  more  extensive  than  that  contended  /or. 
'he  right  of  the  owners  of  the  barony  was  and  is  to  cut  and  take  sea  ware,  whether  driven  or 
growing  on  the  shore,  and  to  use  it  for  all  purposes.  It  is  impossible  to  parcel  out  this  right  so 
as  to  hold,  that  the  occupier  of  every  farm  of  the  barony  might  take,  not  a  ponion  of  all  the  sea 
ware,  whether  driven  or  growing,  and  not  for  the  purposes  for  which  the  owner  of  tbe  barony 
might  take  it,  but  only  a  fair  portion  of  the  drifted  sea  ware  for  the  single  purpose  of  Dianuring 
his  own  lands.  It  was  certainly  in  the  power  of  the  owner  of  the  barony  to  concede  such  a 
limited  right  to  all  or  any  of  his  tenants  ;  but  it  cannot  be  treated  as  attaching  or  belonging ^^ 
every  farm  of  the  barony  as  a  portion  of  the  great  general  right. 

The  authority  mainly  relied  on  as  shewing,  that  the  right  claimed  might  pass  under  the  vord 
"  pertinents,"  is  that  of  Borthwick^  referred  to  in  the  judgment  of  the  Court  of  Session.  But  I 
do  not  think  it  bears  out  the  argument  of  the  respondent  It  appears  that  Lord  Bortbwick  had 
wadsetted  the  lands  of  Halheriot  to  Mr.  Borthwick,  together  with  a  common  of  pastnic  on 
Borthwick  Muir,  which  muir  belonged  to  his  lordship.  Lord  Borthwick  afterwards  entered  into 
a  minute  of  agreement  to  sell  to  Mr.  Borthwick  the  lands  of  Halheriot,  with  the  pertinents,  oaf 
not  expressly  mentioning  the  right  of  common.  I  collect  from  the  report,  that  a  dispute  arose 
when  the  parties  proceeded  to  implement  this  agreement,  Mr.  Borthwick  contending,  that  w 
was  to  have,  as  part  of  what  he  had  agreed  to  purchase,  the  right  of  common  expressly  inc/uaej 
in  his  wadset,  and  Lord  Borthwick  resisting  this  because  the  right  of  common  was  not  mentioned 
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in  the  minute  or  agreement  of  sale.  In  this  state  of  things,  Mr.  Borthwick  proceeded  against 
Lord  Borthwick  to  recover  from  him  the  money  due  on  the  wadset.  Lord  Borthwick  against 
this  demand  insisted  on  the  agreement  for  sale,  and  contended,  that  Mr.  Borthwick,  the  charger, 
ought  to  be  compelled  to  fulfil  his  agreement.  To  this  Mr.  Borthwick,  the  charger,  answered,  he 
was  ready  so  to  do  if  Lord  Borthwick  would  extend  the  minute  so  as  to  include  the  common  of 
pasture.  The  Court  held,  on  the  facts  of  the  case,  that  Lord  Borthwick  was  bound  to  extend 
the  minute  so  as  to  include  the  common  of  pasturage  in  the  muir,  in  respect  the  same  was  a 
pertinent  of  the  lands  sold  at  the  time  of  the  sale. 

The  gfround  of  the  decision  was,  that  what  was  agreed  to  be  sold  to  Mr.  Borthwick  was  all 
which  he  then  actually  held  by  virtue  of  his  wadset,  i./.,  the  lands  of  Halheriot  then  separated 
from  the  other  lands  of  Lord  Borthwick,  together  with  the  common  of  pasturage,  then,  in  fact,  held 
as  p>ertinent  under  the  wadset.  The  right,  then,  in  question  was  not  improperly  described  as  a 
pertinent  of  the  lands  wadset  ted.  It  was  a  right  over  the  lands  of  another,  to  be  exercised  by  a 
person  who,  though  liable  to  redemption,  was  in  a  sense  the  owner  of  Halheriot.  The  Court, 
therefore,  properly  held,  that  Lord  Borthwick  could  not  rely  on  his  minute  or  agreement  for  sale, 
without  giving  to  the  charger,  that  which  he  had  manifestly  bargained  for. 

I  cannot  think,  that  this  decision  warrants  the  interlocutor  of  the  Court  of  Session  now  under 
review.  Nothing  was  excepted  from  the  entail  but  the  farm  with  the  pertinents.  There  are  no 
facts  leading  to  the  inference,  that  anything  was  intended  to  be  excepted  beyond  that  which  the 
words  used  firimd  facie  import ;  and  a  right  contracted  for  by  the  tenant,  to  take  for  the  manurance 
of  his  farm  sea  ware  drifted  from  other  property  of  the  landlord,  cannot  be  described  as  a 
pertinent  of  the  farm,  even  when  it  is  established,  as  I  think  it  is  established,  that  at  the  time  of 
the  exception  the  tenant  was  in  the  actual  enjoyment  of  the  privilege  in  question  by  express 
contract  with  his  landlord. 

It  is  hardly  necessary  to  add,  that  any  claim  by  prescription  is  here  out  of  the  question.  The 
respondent  in  \i\%  printed  case  expressly  abandons  any  claim  on  such  a  ground.  But  even  if  he 
had  not  done  so,  and  even  if  there  had  been  no  minority,  assuming  there  to  have  been  a  title  on 
which  prescription  might  have  been  founded,  still  there  clearly  has  not  been  forty  years' 
possession,  for,  up  to  the  year  1824,  the  privilege  was  exercised,  not  adversely  to  the  owners  of 
the  barony,  but  by  their  permission,  and  as  part  of  the  terms  on  which  the  tenants  were  occupying 
the  land  after  1824;  and  thus  within  much  less  than  forty  years  from  that  time  the  present  action 
was  raised.  On  these  grounds  I  have  come  to  the  conclusion,  that  the  decision  of  the  Court 
below  was  erroneous,  and  that  of  the  Lord  Ordinary  correct 

I  observe,  that  the  words  used  in  the  conveyance  to  the  respondent's  father,  and  in  all  the 
conveyances  subsequently  to  the  entail  of  1778,  are,  "parts,  pendicles,  and  pertinents."  J  pre- 
sume these  words  have  in  general  no  more  extensive  operation  than  the  single  word  "  pertinents ;" 
but,  at  all  events,  in  this  case  they  cannot  have  a  more  extensive  operation,  for,  in  the  deed  of 
entail,  nothing  was  expected  but  the  farm  with  its  pertinents. 

Lord  Wenslevdale. — In  this  case  the  appellant  applied  by  suspension  and  interdict  to  pro- 
hibit the  respondent  from  taking  sea  ware  ex  adverse  of  the  complainer's  lands  of  Elie,  etc.,  or 
interfering  with  the  complainer  in  the  cutting  or  removing  of  it,  and  sued  out  a  summons  of 
declarator  on  14th  June  1854  against  the  respondent,  to  establish  his  sole  right  to  the  sea  ware, 
whether  growing  or  drifted  on  the  shores  adjacent  to  his  said  lands,  and  to  have  it  found,  that 
the  respondent  had  no  right  to  the  sea  ware,  or  to  remove  or  interfere  with  it.  The  actions  were 
conjoined. 

The  Lord  Ordinary  (Lord  Benholme)  decided  in  favour  of  the  appellant  in  both  actions.  And, 
upon  a  reclaiming  note  being  presented  to  the  First  Division  of  the  Court  of  Session,  that  Court 
ordered  revised  cases  and  a  commission  to  issue  to  take  proof,  which  was  done ;  and  upon  hear- 
ing the  report  of  proofs  and  full  consideration  of  the  case,  lx)rd  Deas  delivered  the  judgment  of 
the  First  Division,  recalling  the  interlocutor  of  the  Lord  Ordinary,  and  decided  the  conjoined 
causes  in  favour  of  the  respondent.    This  appeal  is  from  that  judgment. 

It  seems  to  me,  after  much  consideration,  that  your  Lordships  ought  to  reverse  that  judgment. 
Both  the  appellant  and  the  respondent  derive  title  from  the  same  authors.  The  Anstruther 
family  were  proprietors  for  many  years  of  the  barony  of  Ardross  and  Elie,  etc.,  which  extended 
some  miles  along  the  sea  coast.  By  the  Crown  charter  of  29th  April  1704,  in  favour  of  Sir 
William  Anstruther,  the  baronies  of  Anstnither,  Ardross,  and  EUe,  with  their  parts  and  pendicles, 
with  ports  and  stations  for  ships,  and  the  Harbour  of  Elie,  and  anchorage  and  tolls,  were 
granted  ;  and  in  the  tenendas  clause,  wrack  and  wair  are  mentioned.  In  July  1794  Sir  John 
Anstruther  conveyed  the  farm  of  North  Muircambus  "as  the  same  is  now  or  was  some  time 
possessed  by  Thos.  Fowlis,  with  dependencies,  annexis,  connexis,  parts,  pendicles,  and  pertinents 
whatsoever,"  to  trustees  for  sale. 

One  of  the  trustees,  (one  having  power  to  act,)  in  November  1804,  let  North  Muircambus  and 
a  farm  called  Longfolds,  "  as  possessed  by  Thos  Fowlis,"  to  Arthur  Edie,  for  twenty  years  from 
Martinmas  1804.  The  lease  contains  a  stipulation,  that  the  tenant  shall  have  liberty  of  the 
driven  sea  ware  along  with  the  other  tenants  of  the  Edie  barony,  for  manuring  the  farm  and 
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Longfolds  Park.  This  lease  expired  in  1829.  Afterwards,  Sir  John  Anstnither,  late  Chief 
Justice  of  Bengal,  dying  in  pecuniary  difficulties,  a  Mr.  Ferrier  was,  with  the  consent  of  hs 
creditors  and  his  heir  at  law,  made  trustee  for  sale  of  the  North  Muircambus  estate.  Mr. 
Ferrier  agreed  to  sell  to  Mr.  Fortune,  the  father  of  the  respondent,  in  August  1813,  theoortis 
farm  of  Muircambus,  with  property  and  superiority,  *'as  the  same  were  then,  and  were  soac 
time  possessed  by  Thos.  Fowlis,  with  the  dependencies,  annexis,  parts,  pendicles,  and  pertincntL 
On  the  20th  June  18 14  Mr.  Ferrier  made  a  disposition  of  both,  pursuant  to  his  contract,  and  os* 
veyed  the  superiority  of  the  North  Muircambus  farm  in  the  same  terms  to  Mr.  Fortune.  Ml 
Fortune's  title  was  completed  in  1817. 

The  pursuer's  title  to  the  barony  of  Ardross  and  Elie  arises  from  a  disposition  by  Sir  Windhaa 
Carmichael  Anstruther,  dated  12th  and  13th  May  1853,  completed  by  infeftment  in  June  1833. 
He  has  all  the  rights  that  remained  in  the  Anstruther  family  in  the  lands  conveyed  to  him. 

The  question  is,  whether  the  right  to  take  sea  ware  on  the  sea  shore  opposite  the  appellant's 
estate,  for  manuring  the  lands  of  North  Muircambus,  belongs  to  the  respondent  in  right  of 
that  estate  which  does  not  border  on  the  sea  coast,  but  is  separated  from  his  estate  of  Noith 
Muircambus  by  an  intervening  slip  of  land  of  considerable  breadth. 

The  appellant,  in  his  pleas  in  law,  claims,  by  virtue  of  his  title  to  the  lands  and  baronies  dt 
Elie,  etc.,  the  sea  ware  on  the  shore  adjacent  to  his  property,  etc.,  the  property  in  the  s« 
ware  from  immemorial  usage  in  connexion  with  the  estate. 

The  respondent,  on  his  part,  denies  the  title  of  the  appellant,  and  claims  the  right  to  take 
ware  as  having  passed  as  a  pertinent  to  the  farm  of  North  Muircambus.  He  also  claims  by 
prescription,  ana  insists  on  long  user  as  a  proof  that  it  was  a  pertinent  to  North  Muircambus. 

In  considering  this  case  some  things  appear  very  clear.  In  the  first  place,  there  is  no  ques- 
tion as  to  the  right  to  cut  or  separate  sea  ware  from  the  shore  that  belongs  to  the  appellant; 
and  the  respondent  is,  at  all  events,  not  entitled  to  interfere  with  that  right.  The  question  is 
confined  to  the  drift  sea  ware.  In  the  next  place,  it  is  also  clear,  that  the  respondent  cannot 
sustain  his  claim  on  the  ground  of  prescription.  His  user  did  not  commence  till  June  /S24, 
when  Edie's  lease  determined,  and  the  forty  years  did  not  end  till  after  the  commencement  of 
this  suit ;  and,  besides,  if  it  is  to  be  considered  as  having  commenced  before,  there  was  a 
minority  in  Sir  John  C.  Anstruther,  the  owner  of  the  baronies  of  Ardross  and  Elie,  for  several 
years — I  think  from  181 8  to  1831. 

The  right  of  the  respondent,  therefore,  if  it  can  be  supported,  must  be  supported  on  some  other 
grounds.  Nor  has  it  been  contended,  nor  could  it  be,  that  the  enjoyment  from  1824  to  185? 
could  be  sufficient  evidence  to  raise  a  presumption  of  a  grant  of  the  right — (See  Bell's  Prin. 
§  993)»     Is  there  any  other  ground  on  which  it  can  be  supported  } 

Before  considering  this  question,  I  think  we  may  dismiss  two  others  which  were  argued  at  your 
Lordships'  bar.  It  is  unnecessary  to  decide,  whether  the  Crown  charters  to  the  Anstruther 
family  were  insufficient,  because  they  mentioned  wrack  and  ware  in  the  tenendas  clause  onir, 
to  convey  that  right  to  them.  For  the  long  use  and  enjoyment  which  has  been  certainly  proved 
in  them,  and  persons  claiming  under  them,  leaves  no  doubt  in  my  mind  of  their  title  to  sea  ware, 
either  as  conveyed  with  the  barony,  or  by  a  totally  independent  right. 

It  is  equally  unnecessary  to  discuss  the  general  question  not  yet  clearly  decided  by  the  Scottish 
Courts,  whether  the  sea  shore  below  ordinary  high  water  belongs,  primdfacie^  to  the  Crown  01 
to  the  owners  of  the  lands  adjoining.  I  think,  that  the  peculiar  terms  of  the  charter  of  the 
barony  of  Edie,  coupled  with  the  usage,  gave  the  soil  of  the  sea  shore,  not  only  above  high 
water  mark  but  below  it,  and  the  appellant  has  a  title  to  the  soil  of  the  sea  shore  down  to  the 
low  water  mark,  and  all  the  sea  ware  growing  or  driven  upon  it 

The  main  question  then  is,  whether  a  right  to  take  sea  ware  cast  on  the  shore  above  and  bel0«r 
high  water  mark,  both  or  either,  passed  under  the  description  of  "  parts  and  pertinents  "  in  tl*^ 
conveyance  from  the  trustee  for  sale  of  North  Muircambus  to  Mr.  Fortune,  the  father.  I  thint 
that  prior  and  contemporaneous  enjoyment  of  a  privilege  which  may  be  attached  to  land,  and 
subsequent  enjoyment,  are  evidence  which  is  admissible  to  explain  the  terms  of  the  deed.  No 
parole  evidence  can  be  used  to  add  to  or  detract  from  the  description  in  the  deed,  or  to  alter  it 
in  any  respect ;  but  such  evidence  is  always  admissible  to  shew  the  condition  of  every  part  or 
the  property,  and  all  other  circumstances  necessary  to  place  the  Court,  when  it  construes  afl 
instrument,  in  the  position  of  the  parties  to  it,  so  as  to  enable  it  to  judge  of  the  meaning  of  the 
instrument.  Continued  usage  in  EngHsh  law  is  considered  as  a  practical  exposition  of  that 
meaning,  and  modern  usage  of  forty  or  fifty  years'  duration  is  evidence  in  the  absence  of  any  w 
the  contrary,  from  which  you  may  conclude,  that  it  existed  before  it,  and  at  the  time  of  the  deed. 

Assuming,  that  this  maxim  applies  in  Scotch  as  well  as  English  law,  there  is  certainly  some 
evidence,  first,  that  before  the  deed  under  which  the  respondent  claims,  the  proprietor  of  the 
baronies  certainly  for  many  years  past,  by  themselves  and  their  tenants,  had  taken  sea  ware  from 
the  shores  opposite  their  lands  for  manuring  them.  Fowlis  and  Edie,  former  tenants  of  Muj"* 
cambus  farm,  whilst  they  were  occupiers,  took  sea  ware  in  their  carts  to  this  farm,  which  couW 
only  have  come  from  the  Elie  shore  ;  and  after  the  respondent's  father  got  the  North  Muircam- 
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^  bus  farm  he  constantly  took  sea  weed  from  the  sea  shore,  and  his  son,  the  respondent,  who  suc- 
ceeded to  the  farm  in  1835,  first  as  tenant  and  afterwards  as  owner,  was  in  the  habit  of  exercising 
the  privilege  of  taking  sea  ware  to  manure  the  f^m  from  the  shore  opposite  the  appellant's 
land. 

But  there  is  a  great  objection  to  connect  the  enjoyment  of  Mr.  Fortune  and  his  son,  subsequent 

E      to  the  deed,  with  that  of  Edie  immediately  before  it.     Edie's  right  was  specially  given  him  by 

his  lease  in  1804.    Whether  Fowlis  had  such  a  grant  we  do  not  know.     So  that  Edie's  right, 

enjoyed  for  twenty  years,  was  not  under  an  instrument  in  the  same  terms  as  that  under  which 

Mr.  Fortune,  the  respondent,  claims,  but  by  special  grant  to  take  sea  ware  nominatim, 

1  therefore  agree  with  the  view  taken  by  my  noble  and  learned  friend  on  the  woolsack  as  to 
the  effect  of  that  evidence.  But  it  is  not  enough  to  shew,  that  it  was  intended  by  the  parties  to 
the  deed  to  pass  that  right  under  the  words  '^parts,  pendicles,  and  pertinents,"  supposing  they 
could  pass  such  a  right,  if  intending  to  do  so. 

My  noble  and  learned  friend  says,  that  the  grant  of  the  privilege  to  take  sea  ware  by  the 
owner  of  it  cannot  be  assimilated  to  a  servitude.  It  would  be  so  if  he  had  a  right  merely  to  the 
sea  weed,  as  grantee  of  it  by  the  Crown,  and  was  not  the  owner  of  the  shore  on  which  it  drifted. 
But  I  do  not  feel  satisfied,  that  it  might  not  be  a  proper  servitude  if  he  was,  as  much  as  a  right 
to  fuel,  peat,  and  divot,  analogous  to  an  English  common  of  turbary.  It  is  a  right  to  be 
exercised  only  on  the  land,  as  a  right  of  way  is.  Indeed,  this  right  to  enter  and  take  sea  weed 
on  the  land  involves  in  it  a  grant  of  way  over  the  land,  for  it  cannot  be  taken  without  it.  Then, 
whether  the  appellant  be  the  owner  of  the  whole  shore  down  to  low  water  mark,  or  down  to  high 
water  only,  the  right  to  go  over  his  land  would  be  a  servitude  when  the  land  to  which  the  right 
was  attached  belonged  to  a  stranger.  . 

But  if  I  am  right  in  supposing,  that  a  right  to  take  sea  weed  in  alieno  solo  may  be  a  servitude, 
the  result  would  be  the  same.  There  is  no  grant  of  it  in  appropriate  terms  in  the  conveyance  of 
the  North  Muircambus  farm  to  the  respondent's  father,  and  there  are  no  terms  in  the  con- 
veyance, that  would  operate  as  a  grant,  such  as  all  rights  to  get  sea  ware,  which  were  then  used 
and  enjoyed,  which  would,  coupled  with  the  evidence  of  user,  have  operated  as  a  grant.  Nor  is 
it  necessary  to  consider  the  further  question,  whether  such  a  grant  of  servitude  would  have 
bound  the  appellant  as  a  singular  successor  in  the  circumstances  of  this  case. 

But  the  word  "appurtenances**  alone  would  not,  I  conceive,  convey  a  right  of  servitude  to 
pass  over  the  grantor's  soil,  the  sea  shore,  or  part  of  it,  to  take  sea  ware.  It  would  pass  only 
those  rights  which  were  proper  servitudes  before,  and  those  must  be  in  alieno  solo,  for,  according 
to  the  maxim  of  the  civil  law — Res  sua  nemini  seruit.  In  the  English  law,  this  is  perfectly  clear, 
as  was  fully  explained  in  the  case  of  Barlow  v.  Rhodes^  i  Cr.  &  M.  444.  To  pass  rights 
which  were  not  properly  servitudes,  but  were  used  in  like  manner,  words  amounting  to  a  grant 
must  be  used. 

I  agree  in  advising  your  Lordships  to  reverse  the  judgment  of  the  Court  of  Session. 
Lord  Chelmsford. — My  noble  and  learned  friends  who  have  preceded  me  have  gone  so 
fully  into  the  case,  and  have  given  such  strong  and  sufficient  reasons  for  their  dissatisfaction 
with  the  interlocutor  appealed  from,  that,  agreeing  with  them  as  I  do,  it  is  only  necessary  for  me 
to  state  shortly  the  grounds  of  my  opinion. 

The  appellant,  in  an  action  of  declarator,  claimed,  as  proprietor  of  the  baronies  of  Anstruther, 
Ardross,  and  Elie,  to  be  entitled  to  the  sole  and  exclusive  right  to  the  sea  ware  upon  the  shores 
adjacent  to  his  lands  and  estates,  and  that  the  respondent,  the  defender,  should  be  decerned  and 
ordained  to  desist  and  cease  from  removing  or  otherwise  interfering  with  the  said  sea  ware.  In 
support  of  this  claim,  the  appellant  gave  evidence  of  ancient  charters  of  the  Crown,  under  the 
tenendas  clauses  of  which,  amongst  many  other  things  which  were  to  be  held  with  the  barony, 
was  included  this  right  of  wrack  and  ware.  The  defender,  who  was  om  ner  of  no  part  of  the 
barony,  but  was  proprietor  of  an  estate  called  North  Muircambus,  which  had  formerly  been  part 
of  the  lands  within  the  barony,  was  thereby  called  upon  to  shew  upon  what  grounds  he  asserted 
his  title  to  interfere  with  the  sea  ware.  This  he  did  by  his  pleas  in  law,  alleging,  that  the  right 
to  take  the  sea  ware  had  become  part  and  pertinent  to  his  estate  of  North  Muircambus,  either 
by  grant  or  by  prescription. 

My  noble  and  learned  friends  have  shewn  most  clearly,  that  prescription  is  entirely  out  of  the 
question,  and  the  respondent,  in  his  printed  case,  disclaims  this  title,  and,  in  the  reasons  for  his 
appeal,  confines  himself  entirely  to  the  acquisition  of  the  right  by  grant.  The  Court  of  Session, 
however,  has  decided  in  favour  of  the  respondent,  neither  upon  the  ground  of  prescription  alone, 
nor  of  grant  alone,  but  upon  usage  short  of  the  proper  period  of  prescription  as  construing  and 
explaining  the  terms  "parts,  pendicles,  and  pertinents,"  in  his  conveyance.  But  although  the 
respondent  might  have  shewn  by  evidence,  that  the  sea  ware,  at  the  time  of  the  conveyance,  had 
been  enjoyed  in  connexion  with  the  estate,  so  as  to  have  given  it  the  character  of  a  **  pertinent," 
yet  evidence  of  usage  after  this  modem  grant  appears  to  me  to  be  inadmissible  for  the  purpose 
of  explaining  the  meaning  of  any  unambiguous  terms  contained  in  it.  Lord  Deas,  in  the  com- 
mencement of  his  judgment,  states  the  question  to  be,  "  Whether  the  defender,  as  purchaser  of 
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North  Muircambus,  part  of  the  barony,  is  entitled  to  take  drifted  ware?*'  And  he  aftsrw^xds 
describes  the  right  to  wrack  and  ware  to  be  like  a  right  of  pasturage,  exercised  for  the  benefit  d 
every  part  and  portion  of  the  dominant  tenement.  Now,  upon  this  it  is  to  be  observed,  Htm. 
North  Muircambus  is  incorrectly  described  as  having  remained  a  part  of  the  barony  after  ik 
year  1778,  when  it  was  severed  from  it.  "  A  barony  (to  use  the  language  of  Erskine,  2, 6, 18,)  b 
noffifft  universitatis^  that  includes  in  it  all  the  different  subjects  or  rights  of  which  it  coDsis&, 
though  they  be  not  expressed,  and  incorporates  them  so  strongly  together  as  to  make  themmns 
quid^  one  individual  right."  The  right,  therefore,  cannot  properly  be  said  to  be  for  the  beoek 
of  every  part  and  portion  of  the  dominant  tenement,  (except  so  far  as  the  whole  includes  evoy 
part,)  the  tenendas  clauses  in  the  Crown  charters  annexing  the  right  to  the  barony,  which  is  oae 
entire  individual  subject  of  property. 

It  would  be  unnecessary  to  criticise  the  language  of  the  judgment,  if  it  were  not  employed  far 
the  purpose  of  introducing  a  remark  consequent  upon  it,  that  "  when  a  part  (/.^.,  of  the  birooT) 
comes  to  be  sold,  it  is  not  difficult  to  raise  a  presumption,  less  or  more  strong,  according  to 
circumstances,  that  the  privilege  is  to  remain  as  before,  attached  not  to  a  mere  stripe  along  the 
shore,  but  to  each  part  and  portion  of  the  land."  Upon  which  it  is  only  necessary  to  rqteai, 
that  the  privilege  is  not  attached  to  the  lands  belonging  to  the  barony  itself,  which  may  or  may 
not  include  the  particular  lands. 

It  has  not  been  questioned,  that  it  was  competent  to  the  proprietor  of  the  barony,  upon  con- 
veying North  Muircambus  to  the  respondent's  father,  to  annex  to  the  lands  this  right  to  take 
sea  ware.  This  he  might  do,  either  by  precise  words  of  grant,  or  by  the  use  of  general  worda, 
which,  from  the  previous  exercise  of  the  right  in  connexion  with  the  lands,  might  have  become 
descriptive  of  it.  Thus,  in  Borikwicl^s  case,  the  lands  of  Halheriot  were  wadsetted,  together 
with  a  common  of  pasture  over  the  lands  of  the  wadsetter.  The  right  of  common  was  thus  made 
appurtenant  to  the  wadsetted  lands  during  the  continuance  of  the  wadset.  When,  therefore,  tlie 
lands  of  Halheriot  were  agreed  to  be  sold  with  the  pertinents,  it  was  properly  held,  that  the 
agreement  must  be  taken  to  have  intended  to  pass  with  the  lands  a  right  which  was  exactor 
described  by  the  general  word  employed. 

Lord  Deas  endeavours  to  assimilate  the  present  case  to  that  of  Borthwick^  by  observing,  thai 
the  privilege  (to  gather  sea  ware)  is  a  mere  privilege  to  gather  and  appropriate  what  is  previousif 
the  property  of  nobody.  So  he  adds,  "  The  right  is*  more  of  the  nature  of  a  privilege  over  the 
property  of  a  third  party  than  a  privilege  over  a  retained  portion  of  the  proper  solum  of  the 
barony."  The  sea  ware,  however,  cannot  be  correctly  described  as  the  property  of  nobody,  as 
it  was  given  to  the  proprietor  of  the  barony  by  the  charters ;  nor  can  it,  in  any  sense,  be 
regarded  as  a  privilege  exercised  by  him  over  another's  property.  It  is  his  own  absolute  pro- 
perty to  be  granted  or  retained  by  him  at  his  pleasure.  He  might  undoubtedly  hafe 
impressed  upon  it  the  character  of  a  pertinent  to  certain  lands  ;  and  if  he  had  done  so,  then, 
according  to  the  case  of  Borthwick,  it  would  have  passed  in  a  grant  of  the  lands  by  that 
description.  But  there  has  been  no  such  dealing  with  this  right  or  privilege  in  connexion  widi 
the  lands  of  North  Muircambus,  as  would  annex  it  to  the  lands  in  such  character.  As  far  as  ve 
have  any  information,  the  leases  of  this  farm  contained  a  stipulation,  that  the  tenant  should  have 
the  liberty  of  the  driven  sea  ware,  "  along  with  the  other  tenants  of  the  barony."  A  clause  to 
this  effect  was  probably  contained  in  the  lease  to  Fowl  is,  who  was  in  possession  of  the  farm  at 
the  time  of  the  lease  to  £die  in  1804.  But  whether  this  was  so  or  not,  the  effect  of  the  clause 
was  merely  to  confer  upon  the  tenant  during  the  term  the  privilege  of  using  a  portion  of  the 
lessor's  property  (the  drifted  sea  ware  only)  for  the  more  beneficial  enjoyment  of  the  farm.  It 
was  of  course  for  his  interest,  that  the  farm  should  be  well  cultivated,  and  there  is  nothing  in  this 
arrangement  with  a  tenant,  which  could  so  inseparably  connect  the  right  with  the  lands  as  to  pass 
it  to  a  stranger  under  general  words  in  a  conveyance,  by  which  the  lands  were  entirely  severed 
from  the  barony. 

But  it  is  said  by  Lord  Deas,  that,  as  Edie's  lease  shews  substantially  what  had  been  the 
import  of  the  lease  to  Fowlis,  and,  at  any  rate,  as  both  the  tenants  are  proved  to  have  exercised 
and  enjoyed  the  privilege,  the  more  doubtful  point  is,  whether  the  possession  of  Fowlis  is 
referred  to  in  the  defender's  father's  disposition,  simply  as  descriptive  of^  the  lands  conveyed,  or 
whether  the  meaning  be,  that  both  lands  and  pertinents  were  conveyed,  as  these  had  beeo 
possessed  by  Fowlis ;  and  he  states,  that  he  was  inclined  to  think  the  latter  to  be  the  true 
meaning.  But  it  appears  to  me,  that  the  place  in  which  the  words  in  question  are  found  clearly 
shews,  that  they  are  used  as  descriptive  of  the  lands,  and  not  of  the  different  subjects  hdd  hf 
Fowlis  in  conjunction  with  the  lands.  They  follow  immediately  upon  the  name  of  the  property 
conveyed,  "The  North  Farm  of  Muircambus,  as  the  same  is  now,  or  was  sometime,  possessed 
by  Thomas  Fowlis;"  and  after  them  came  the  general  words,  amongst  which  are  found  the 
terms  upon  which  the  whole  stress  of  the  argument  is  placed,  "parts,  pendicles,  and  pertinents. 
I  think,  that  the  privilege  of  sea  ware  had  not  been  so  dealt  with  previously  to  the  conveyance 
as  to  m^e  it  a  "  pertinent  **  to  the  lands  of  North  Muircambus,  and  that  the  conveyance  itself 
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did  not  pass  it  under  that  name  with  reference  to  the  enjoyment  of  it  by  Fowlis  during  his 
tenancy. 

I  am  of  opinion,  therefore,  that  the  interlocutor  of  the  Court  of  Session  ought  to  be  reversed* 
and  that  of  the  Lord  Ordinary  to  be  affirmed. 

Lord  Advocate, — Your  Lordships  will  observe,  that  the  Lord  Ordinary  decided  the  case  with- 
out any  proof  of  the  facts  at  alL  And  it  was  after  considering  the  proofs,  that  the  Inner  House 
pronounced  the  two  judgments  which  1  understand  your  Lordships  now  to  reverse.  What  I 
would  suggest  is,  that  the  second  and  third  interlocutors  should  be  reversed,  and  that  a  remit 
should  be  made  to  the  Court  of  Session  to  decide  in  the  terms  of  the  Lord  Ordinary's  judgment. 
So  that  there  would  then  be  a  judgment  by  your  Lordships  upon  the  facts  as  well  as  upon  the 
titles. 

Mr.  Anderson, — With  respect  to  costs  incurred  subsequently  to  the  Lord  Ordinary's  inter- 
locutor, these,  I  apprehend,  will  be  given  to  us,  and  also  the  usual  order  to  have  the  costs  we 
have  paid  returned  to  us. 

Lord  Chancellor. — That  will  be  of  course.  I  do  not  see  any  difficulty  in  reversing  the 
interlocutors  of  the  First  Division  of  the  Court  of  Session,  and  affirming  that  of  the  Lord 
Ordinary. 

Lord  Advocate, — What  I  took  the  liberty  of  suggesting  is,  that  it  will  not  be  a  judgment  upon 
the  facts.  Your  Lordships'  affirmation  of  the  Lord  Ordinary' s  interlocutor  will  be  the  affirmation 
of  a  judgment  proceeding  without  evidence  of  the  facts.  What  I  suggest  is,  that  there  should 
be  a  remit  to  the  Court  of  Session  to  decide  in  the  terms  of  the  interlocutor  of  the  Lord 
Ordinary,  but  upon  proof  of  facts. 

Lord  Chelmsford. — You  said,  that  the  question  of  minority  was  not  inquired  into.  I  do 
not  think,  that  would  assist  you  much. 

Lord  Advocate, — The  allegation  of  minority  was  an  allegation  by  the  pursuer.  If  they  had 
not  made  out  the  allegation,  in  all  probability  the  plea  of  prescription  might  have  prevailed.  It 
was  necessary  to  inquire  into  that  before  giving  judgment. 

Air,  Anderson, — They  denied  the  minority,  and  we  proved  it. 

Lord  Wensleydale. — If  the  minority  was  established,  there  was  not  forty  years'  enjoyment 
before  J  831. 

Mr,  Anderson, — We  succeeded  on  our  proof  upon  that  point  as  well  as  upon  the  other. 

Interlocutors  of  Inner  House  reversed;  interlocutor  of  Lord  Ordinary  affirmed;  and  cause 
remitted  with  directions  as  to  costs. 

For  Appellant^  Loch  and  Maclaurin,  Solicitors,  Westminster;  H.  G.  and  H.  G.  Dickson, 
W.S.,  Edinburgh. — For  Respondent^  Connell  and  Hope,  Solicitors,  Westminster;  Alex.  Steven- 
son, W.S.,  Edinburgh. 


MAY  17,   1861. 

Major  Gen.  Stuart,  Appellant^  v.  Lady  Eliz.  Moore  and  Lieut.  Col.  James 
F.  D.  C.  Stuart,  M.P.,  Tutor  at  Law  of  the  Marquis  of  Bute,  Respondents. 

Guardian  and  Ward — ^Jurisdiction — Court  of  Session — English  Court  of  Chancery — Tutor  at 
Law — Pupil — A  and  B  having  been  appointed piardians  in  England  to  {the  Marquis  of  Bute) 
a  pupil  J  by  the  Court  of  Chancery,  one  of  them,  A,  alleging  tltat  his  co-guardian^  B,  had 
clandestinely  carried  off  the  pupil  to  Scotland,  applied  to  the  Court  of  Session  to  compel  B,  in 
pursuance  of  orders  of  the  Vice  Chancellor,  to  give  up  the  person  of  the  pupil  to  him  in  England 
— the  domicile  of  the  pupil  and  other  particulars  being  made  matter  of  question  between  the 
parties.  The  Scotch  tutor  at  law  of  the  pupil  having  appeared  on  service  of  A*s  application^ 
he  objected  to  the  pupil  being  transferred  to  England  and  made  a  ward  of  Chancery, 

Held  (reversing  judgment),  That  the  Court  of  Session  ought  to  have  given  directions  to  obtemper 
and  carry  out  the  order  of  the  Vice  Chancellor. 

In  matters  of  guardianship  of  children  the  benefit  of  the  child  is  the  main  point  to  be  kept  in 
view. 

Where  the  Courts  of  England  as  well  as  Scotland  have  each  jurisdiction  in  regulating  the 
guardianship  of  a  child,  the  orders  of  the  Court  first  exercising  jurisdiction  should  be  fol- 
lowed and  assisted  by  the  other  Court} 

*  See  previous  reports  22  D.  1504;  23  D.  51,  446,  595;  32  Sc.  Jur.  696;  33  Sc.  Jur.  24,  287. 
S.  C.  4  Macq.  Ap.  2 :  33  Sc.  Jur.  445. 

.      3U 
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Major  General  Charles  Stuart,  a  guardian  appointed  by  the  Court  of  Chancery  in  England  ts 
the  Marquis  of  Bute,  a  pupil,  and  Lady  Adelaide  Keith  Murray,  the  nearest  cognate  in  Scothad 
of  the  Marquis,  presented  this  application,  to  obtain  the  custody  of  the  pupil,  in  the  foUoviei 
circumstances,  as  set  forth  in  the  petition  : — 

The  Marquis  of  Bute  was  born  on  12th  September  1847.  On  the  death  of  his  father  in  iSfS, 
Lord  James  Stuart,  nearest  agnate  of  the  pupil,  was  served  tutor  at  law  to  him,  and  took^ 
management  of  his  estates  in  Scotland.  On  loth  May  1848  the  Marchioness  of  Bute^tlie 
pupil's  mother,  was,  on  an  application  presented  to  the  Court  of  Chancery  in  England,  af^xunfed 
guardian  to  the  Marquis.  Lord  James  Stuart  predeceased  the  Marchioness  of  Bute,  the  pnpiTs 
mother;  and  she  died  on  28th  December  1859,  leaving  a  will,  in  which  she  recommended, tte 
Major  General  Stuart,  Lady  Elizabeth  Moore,  and  Sir  Hastings  Gilbert,  should  be  appoioted 
guardians  to  her  son,  the  Marquis.  Accordingly,  on  an  application  presented  in  name  of  Ladf 
Elizabeth  Moore  and  the  pupil,  Lady  Elizabeth  and  General  Stuart  were  appointed  by  the  Cairt 
of  Chancery  in  England  guardians  to  the  Marquis  during  his  minority,  or  till  the  further  orden 
of  Court.     Sir  Hastings  Gilbert,  being  resident  abroad,  was  not  conjoined  in  the  appointment 

The  petition  set  forth,  that  Lady  Elizabeth  Moore  and  General  Stuart  had  agreed,  that  Ladr 
Elizabeth  should  take  charge  temporarily  of  the  Marquis ;  but  that  so  soon  as  arTangeiiiei!& 
could  be  made,  he  was  to  be  given  over  to  General  Stuart  who  should  superintend  his  cducadoo; 
that  in  May  last  the  Vice  Chancellor  had  approved  of  a  scheme  for  the  education,  maiDteDaooe^ 
and  residence  of  the  Marquis ;  but  that  before  this  scheme  had  been  approved  of,  and  while  the 
respective  proposals  of  parties  were  under  th^  consideration  of  the  Court,  Lady  Elizabeth  Mocre 
had  clandestinely  hft  London  (on  i6th  April  last)  with  the  Marquis,  and  had  gone  to  ScotUnd, 
and  now  declined  to  cede  the  custody. 

The  scheme  of  the  Vice  Chancellor,  as  set  forth  in  a  copy  of  a  certificate  of  the  Yta 
Chancellor's  clerk,  was,  inter  a/ia,  as  follows: — "The  infant  Marquis,  together  with  a  tutor. is 
to  reside  with  his  guardian,  the  said  Charles  Stuart,  or  where  the  said  Charles  Stuart  slial 
consider  proper,  till  the  end  of  the  month  of  August  i860,  and  he  is  then  to  be  sent  to  a  proper 
private  school ;  and  on  his  attaining  the  age  of  fourteen  years  he  is  to  be  sent  with  a  private  tntor 
to  Eton  or  Harrow,  as  his  guardian,  the  said  Charles  Stuart,  and  Lady  Elizabeth  Ann  Moor, 
may  determine. 

"  The  scheme  of  the  said  Lady  Elizabeth  Ann  Moore  for  the  education  of  the  said  infaat 
Marquis  is,  that  the  said  infant  Marquis  should,  together  with  his  tutor,  reside  with  her  at  Mwifit 
Stuart,  in  the  island  of  Bute,  pursuing  his  studies  under  his  said  tutor  until  the  proper  pen*/ 
shall  arrive  for  his  being  placed  at  the  public  school  of  Eton,  and  that  he  should  then  be 
accompanied  by  and  under  the  charge  of  his  said  private  tutor.  It  is  not  fit  and  proper  tbat 
such  scheme  should  be  adopted." 

It  was  stated  in  the  scheme,  that  the  nett  annual  proceeds  of  the  estates  of  the  Marquisa 
England  amounted  to  ;^76,ooo,  and  of  his  estates  in  Scotland  to  j^  17,000.  The  scheme  tata 
;^7ooo  a  year  for  his  maintenance  and  education.  The  scheme  also  set  forth,  that  the  reiatioBS 
of  the  Marquis  on  the  father's  side  were  his  first  cousins,  Lieutenant  Colonel  James  Do^ey 
Stuart,  Herbert  Windsor  Stuart,  Esq.,  of  Westminster,  and  Mary  Anne  Francis  Stuart,  residing 
in  Brighton ;  and  the  relatives  on  the  mother's  side,  as  his  aunts,  Lady  Adelaide  Keith  Murny 
(petitioner),  and  Lady  Selina  Constance  Henry,  wife  of  Charles  John  Henry,  Esq.,  residing  ffl 
Cheltenham. 

After  the  scheme  was  thus  approved  of  by  the  Vice  Chancellor,  General  Stuart  proceeded  to 
Edinburgh,  in  order  to  receive  the  Marquis  into  his  charge ;  but  Lady  Elizabeth  Moore  having 
refused  to  give  him  up,  the  petition  set  forth,  that  an  application  was  made  to  the  LORD 
Chancellor,  in  name  of  the  Marquis  and  of  the  Earl  of  Harrowby  as  next  friend,  praying  that 
Lady  Elizabeth  should  be  ordered  to  deliver  the  Marquis  to  General  Stuart,  in  conforniity  ™ 
the  scheme ;  that  the  application  and  the  Vice  Chancellor's  order  thereon,  that  Lady  ^^"^ 
Moore  should  attend  in  Court,  were  intimated  to  her  Ladyship  at  Granton  Hotel,  near  EdinbuigD» 
but  that  she  made  no  appearance,  and  that  an  order  was  pronounced  by  the  Vice  Chancellor  on 
6th  July  last,  in  conformity  with  the  prayer  of  the  petition.  ^^. 

This  order^  as  appeared  from  what  was  alleged  to  be  an  official  copy,  was  as  ^^^^^'r'JiL 
Court  doth  order,  that  the  scheme  approved  of  by  the  Judge,  as  in  the  petition  "^®"^°°  jj^ 
the  education,  maintenance,  establishment,  and  residence  of  tie  said  infant  petitioner,  the  M<^ 
Honourable  John  Patrick  Crichton  Stuart,  Marquis  of  Bute  and  Earl  of  Dumfries,  pursuant  w 
the  order  dated  the  30th  April  i860,  be  confirmed:  And  it  is  ordered,  that  Lady  EliMbeth  e^ 
Moore,  in  the  petition  named,  do,  on  or  before  the  13th  dayof  July  instant,  dehver  die  said  inja 
petitioner,  the  Most  Honourable  John  Patrick  Crichton  Stuart,  Marquis  of  Bute  *"^, .  .^^^ 
Dumfries,  to  Charles  Stuart,  in  the  petition  named  one  of  the  guardians  of  the  ^^" '";? 
petitioner,  to  the  intent,  that  the  said  infant  petitioner  may  reside  with  the  said  Charles  Stu^» 
or  where  the  said  Charles  Stuart  shall  consi  ier  proper,  in  conformity  with  the  said  scheme:  A 
it  is  ordered,  that  the  said  Lady  Elizabeth  Ann  Moore  be  discharged  from  being  a  guardia/J 
the  person  of  the  said  infant  petitioner,  the  Most  Honourable  John  Patrick  Stuart,  \S3X^ 
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Bute  and  Earl  of  Dumfries :  And  it  is  ordered,  that  the  said  Charles  Stuart  be  continued  as  the 
guardian  of  the  person  of  the  said  infant  petitioner,  the  Most  Honourable  John  Patrick  Stuart, 
Marquis  of  Bute  and  Earl  of  Dumfries,  pursuant  to  the  order  of  the  8th  day  of  February  i860: 
And  it  is  ordered,  that  the  said  Charles  Stuart  be  authorized  to  take  such  necessary  steps,  if  any, 
according  to  the  law  of  Scotland,  for  having  the  said  infant  petitioner,  the  Most  Honourable 
John  Patrick  Stuart,  Marquis  of  Bute  and  Earl  of  Dunfries,  delivered  up  to  him:  And  it 
appearing  by  the  said  affidavit  of  the  said  John  Clayton,  that  the  said  Lady  Elizabeth  Moore  is 
now  residing  in  Edinburgh  in  Scotland,  it  is  ordered,  that  service  on  the  said  Lady  Elizabeth 
Moore,  in  Scotland  aforesaid,  of  a  copy  of  this  order,  be  deemed  good  service  of  this  order/* 

The  Vice  Chancellor's  order  having  been  intimated  to  Lady  Elizabeth  Moore,  she  refused  to 
comply  with  it,  or  to  deliver  up  the  Marquis  to  the  custody  of  General  Stuart,  who  personally 
waited  on  her  at  Granton  Hotel,  for  the  purpose  of  receiving  him.  It  was  further  stated  in  the 
petition,  that  the  respondent  was  not  one  of  the  next  of  kin  of  the  Marquis ;  and  it  was  main- 
tained, that,  as  by  the  order  of  the  Vice  Chancellor  she  was  discharged  of  her  guardianship,  she 
had  no  title  of  any  sort  to  the  custody.  It  was  stated,  that  the  only  next  of  kin  of  the  Marquis 
resident  in  Scotland  was  the  petitioner,  Lady  Adelaide  Keith  Murray,  and  that  Colonel  James 
Dudley  Stuart,  (the  oldest  son  of  Lord  James  Stuart,)  who,  on  the  decease  of  Lord  James,  had 
been  served  tutor  at  law  to  the  Marquis,  approved  of  the  Marquis  being  put  under  the  charge  of 
the  petitioner.  General  Stuart. 

The  prayer  of  the  petition  was —"May  it  therefore  please  your  Lordships  to  appoint  the 
present  petition  to  be  served  upon  the  said  Lady  Elizabeth  Moore,  and  to  appoint  her  to  lodge 
answers  thereto  within  three  days  if  so  advised ;  and  thereafter,  upon  considering  the  present 
petition,  with  or  without  answers,  to  ordain  the  said  Lady  Elizabeth  Moore  forthwith  to  deliver 
the  said  infant  Marquis  of  Bute  to  the  petitioner,  the  said  Charles  Stuart,  in  conformity  with  the 
said  order  of  the  Court  of  Chancery ;  and,  if  necessary,  to  grant  warrant  to  the  petitioner,  the 
said  Charles  Stuart,  or  to  such  other  person  or  persons  as  your  Lordships  may  appoint  for  that 
purpose,  to  remove  the  said  infant  Marquis  of  Bute  from  the  custody  of  the  said  Lady  Elizabeth 
Moore,  and  take  or  deliver  him  into  the  charge  of  the  petitioner,  the  said  Charles  Stuart ;  or  to 
grant  such  other  orders  or  warrants  as  to  your  Lordships  shall  seem  proper :  Or  in  the  event  of 
your  Lordships  not  disposing  of  the  present  petition  before  the  rising  of  the  Court,' to  remit  the 
same  to  the  Lord  Ordinary  on  the  Bills,  with  power  to  grant  the  order  and  warrant  before 
prayed  for ;  or  such  other  orders  or  warrants  in  the  premises  as  to  your  Lordships  shall  appear 
to  be  proper.'* 

The  petition  was  presented  on  13th  July,  and  on  Saturday  the  14th  July  it  was  moved  in  the 
Single  Bills,  when  the  Court  appointed  it  to  be  served  on  the  respondent,  and  allowed  her  to 
lodge  answers  on  Wednesday  the  i8th,  'Mn  order  to  the  application  being  disposed  of  before  the 
rising  of  the  Court" 

The  respondent  lodged  a  note  craving  prorogation  of  the  term  for  lodging  answers,  but  the 
Court,  on  the  representation  of  the  petitioners,  that  the  matter  required  urgent  despatch,  ordered 
the  cause  to  be  debated  on  the  19th,  without  answers. 

The  Court  of  Session  on  20th  July  i860,  appointed  Lady  Moore  to  answer  the  petition,  and 
appointed  the  petition  to  be  served  on  the  tutor  at  law,  and  superseded  consideration  till 
November  i860.  The  Court  on  23rd  Nov.  i860  approved  of  the  pupil  being  kept  at  school  in 
Scotland  under  the  custody  of  the  Earl  of  Galloway,  who  was  not  to  suffer  the  pupil  to  be 
removed  beyond  the  jurisdiction  of  the  Court. 

On  7th  Feb.  1861  the  Court  of  Session  re/used  to  appoint  a  tutor  ad  litem ^  and  interdicted  all 
parties  from  removing  the  pupil  beyond  the  jurisdiction  of  the  Court. 

General  Stuart  appealed  against  the  judgments  of  the  Second  Division  of  the  Court  of  20th 
July,  of  the  Lord  Ordinary,  5th  and  6th  November  1860^  and  of  the  Second  Division,  of  the  21st 
and  23rd  November  i860,  and  of  7th  February  1861,  maintaining  in  his  printed  case,  that  they 
should  be  reversed  for  the  following  reasons : — i.  Because  the  true  interest  and  real  benefit  of 
the  infant  Marquis  had  been  overlooked  in  the  Court  of  Session.  2.  Because  the  custody  of  the 
Great  Seal  attached  on  the  loth  May  1848,  and  nothing  had  occurred  since  to  displace  it. 
3.  Because  in  this  case  the  Great  Seal  had  authority  in  Scotland,  the  education  of  the  infant 
Marauis  involving  public  considerations.  4.  Because  the  infant  Marquis,  if  left  in  Scotland, 
"would  be  without  protection  from  the  age  of  14  till  that  of  21.  5.  Because  the  points  relied  upon 
in  the  Court  of  Session  were  immaterial.  6.  Because  the  inquiries  ordered  by  the  Court  of 
Session  would  have  produced  no  result. 

TAe  tutor  at  law^  Colonel  Stuart,  maintained  in  his  printed  case — i.  That,  as  the  orders 
appealed  from  were  interlocutory,  and  also  unanimous  judgments  of  the  Court  of  Session, 
appeal  against  them  was  incompetent.  2.  That  even  if  the  appeal  were  competent,  the  interlo- 
cutors appealed  were  well  founded,  and  were  necessary,  in  the  circumstances,  for  the  due 
administration  of  justice  in  the  cause. 

He  also  maintained— i.  That  the  appellant  not  being  aggrieved  by  the  interlocutors  appealed 
from,  as  none  of  these  deprived  him  of  any  right,  of  which  otherwise  he  would  be  in  the 
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exercise,  or  subjected  him  to  any  restraint  from  which  otherwise  he  would  be  free,  he  bad  k 
interest  and  no  title  to  present  the  present  appeals.  2.  Even  if  the  title  of  the  appdlantvasB 
be  sustained,  the  interlocutors  appealed  from  ought  not  to  be  recalled,  as  these  were  Tithing 
competency  of  the  Court,  and  were  called  for  by,  or  were  right  and  expedient  in,  the  circomsoicB 
in  which  they  were  pronounced. 

Lady  Moore,  besides  objecting,  that  the  judgments  were  interlocutory,  etc.,  and  tbeR&R 
incompetent,  maintained  in  her  case — 2.  That  the  first  judgment  appealed  from  was  pronooKK 
on  the  application  of  the  appellant,  and  in  terms  of  the  prayer  of  the  petition  presented  bf  io. 
3.  That  the  judgments  second  and  third  appealed  from  were  acted  upon 'by  the  appellant,  ai 
that  the  judgment  third  appealed  from  was  pronounced  upon  his  motion. 

On  the  merits  she  maintained — i.  That  the  judgments  appealed  from  were  well  foandediB 
law.  2.  That  the  Court  of  Session  could  not  dispose  of  the  petition  upon  its  merits,  until  tk 
averments  upon  which  it  was  founded  were  established  by  proof.  3.  That  the  disposal  of  tie 
person  of  the  pupil,  as  a  domiciled  Scotsman,  and  the  regulation  of  his  education,  lay  wiili  dse 
Court  of  Session ;  and  because  that  Court  was  bound  to  see  his  rights  as  a  domiciled  ScotsBm 
preserved,  and  was  neither  bound  nor  entitled  to  order  him  to  be  delivered  to  the  appellasl,  ia 
order,  that  he  might  be  placed  under  the  jurisdiction  of  a  foreign  Court.  4.  That,  even  suppasr 
ing,  that  the  pupil  was  not  domiciled  in  Scotland,  and  that  the  appellant  had  been  dnh 
appointed  his  guardian  in  England,  the  appellant  had  no  authority  over  the  pupil  while  reada| 
in  Scotland ;  and  the  Court  of  Session  was  bound  and  entitled  to  take  upon  itself  the  caie  aad 
protection  of  the  pupil,  and  not  to  suffer  him  to  be  removed  beyond  its  jurisdiction,  exce{X  <• 
being  satisfied,  that  it  was  for  his  benefit. 

The  following  was  the  judgment  of  the  Court  of  Chancefyy{yrh\c\i  was  also  appealed  against^ 
dated  9th  Feb.  1861. 

"  Vice  Chancellor  Stuart. — What  this  Court  has  now  to  dispose  of  is  an  application  « 
behalf  of  the  plaintiff,  a  ward  of  this  Court,  to  restrain  proceedings  in  the  Court  of  Session  ic 
Scotland  touching  his  guardianship.  Before  deciding  the  question,  my  wish  was  to  w^ 
attentively  the  evidence  of  the  nature  of  those  proceedings  which  are  sought  to  be  sta^ei 
Having  now  read  the  papers,  there  remains  on  my  mind  no  doubt  as  to  the  propriety  of  grastot 
the  injunction. 

"By  ordering  the  defendant.  Colonel  Crichton  Stuart,  to  desist  from  the  proceedings tiB tlie 
further  order  of  this  Court,  it  seems  to  me,  that  the  interests  of  the  infant  plaintiff  will  ^ 
benefited,  and  the  Court  of  Session  in  Scotland  will  be,  I  hope,  relieved  from  a  gitat 
embarrassment. 

"  In  this,  as  in  all  cases  relating  to  the  care  of  the  person  and  estate  of  an  infant  who  is  a  vari 
of  this  Court,  what  is  principally  to  be  considered  is  the  benefit  of  the  infant.  Wberei'ff  it 
appears  to  the  satisfaction  of  the  Court,  that  those  interests  will  be  advanced  by  any  proceedis| 
in  this  or  in  any  other  Court,  foreign  or  domestic,  it  is  the  duty  of  the  Court  to  direct,  and,  ^ 
far  as  it  can,  to  assist  in  such  proceeding. 

"  The  litigation  in  Scotland  has  originated  in  the  order  of  this  Court  on  the  6th  of  July  ^ 
By  that  order  this  Court,  with  a  view  to  the  benefit  of  the  infant,  directed  the  lady  who  ns 
removed  from  the  guardianship  to  deliver  the  infant  into  the  care  and  custody  of  the  guardiai 
appointed  by  this  Court,  and  the  guardian  was  authorized  to  take  all  necessary  steps,  according 
to  the  law  of  Scotland,  for  having  the  infant  plaintiff  delivered  up  to  him. 

"  When  this  order  was  pronounced  it  was  not  contemplated  or  intended,  that  the  steps  which 
it  authorized  to  be  taken  in  Scotland  should  be  a  contentious  litigation.  There  was  no  previo* 
proceeding  in  the  Scotch  Court  with  which  it  could  conflict.  If  it  were  not  from  wbatappw^ 
to  have  been  done  in  the  unfortunate  litigation  now  proceeding  in  Scotland,  I  should  haj« 
thought  it  a  matter  of  course,  that,  in  a  summary  way,  on  an  affidavit  verifying  the  order,  (a 
indeed  any  evidence  was  necessary  where  the  authenticity  of  the  order  was  2idmtied  by  tw 
person  against  whom  it  was  made,)  the  Scotch  Court  would  at  once  have  pronounced  a  decrtc 
conformable  to  the  order  of  this  Court,  and  would  have  entirely  adopted  that  order,  so  as  that  it 
should  immediately  be  enforced  by  execution  according  to  the  law  of  Scotland. 

"  The  unexpected  result  has  been  a  contentious  and  expensive  litigation,  from  '^^M^,^ 
impossible  to  see  any  possible  benefit  to  the  infant,  who  is,  no  doubt,  expected  to  be  saddJw 
with  the  heavy  expenses  which  it  must  occasion.  .       . 

**  The  Court  of  Session,  by  refusing  its  aid  to  enforce  the  order  of  this  Court,  V^.c^ 
infant  to  continue  in  the  custody  of  the  lady  who  was  for  the  best  reasons  removed  by  this  Coon 
from  the  guardianship,  and  ordered  by  thi^  Coiu^t  to  deliver  the  infant  to  his  proper  guardian. 
now  appears,  that  this  lady,  thus  permitted  to  retain  the  custody  of  the  infant  in  Scotland,  voi 
on  to  conduct  herself  and  manage  the  infant  in  the  same  unsatisfactory  way,  which  ^^^  ^?^ 
expected  from  her  previous  conduct.  This  unfortunate  situation  of  the  infant  attracted  trj™ 
other  persons  in  Scotland  that  consideration  for  his  welfare  and  comfort,  which  it  ^PP^?'lin 
Court  of  Session  thought  the  law  of  Scotland  and  the  dignity  of  that  Court  prevented  tf  »^ 
bestowing. 
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**  Without  any  assistance  from  the  Court  of  Session  the  infant  was,  during  the  vacation  of  that 
Court,  and  on  the  natural  impulse  of  the  good  sense  and  kind  feeling  of  his  guardian,  and  of  the 
£arl  of  Galloway,  rescued  from  the  custody  of  this  lady,  and  placed  where  he  now  is,  under  the 
sanction  of  ^this  Court,  and  with  the  concurrence  of  his  guardian,  under  the  kind  and  friendly 
care  of  the  Earl  of  Galloway.  That  object  of  such  urgent  in*portance  for  the  welfare  and  comfort 
of  the  infant  was  effected  without  the  aid  of  the  Scotch  Court. 

''  All  this  shews  plainly  enough,  that,  so  far  as  the  wellbeing  and  comfort  of  the  infant  Marquis 
of  Bute  are  concerned,  there  has  been  an  unfortunate  miscarriage  in  the  Scotch  proceedings.  It 
is  needless  to  trace  the  course  of  these  proceedings  further,  except  to  consider,  whether  any  and 
what  benefit  is  likely  to  accrue  to  the  infant  from  their  continuance.  Long  before  that  litigation 
commenced,  this  Court,  under  a  peaceable  administration  of  its  own  jurisdiction,  had  approved 
of  a  scheme  for  the  residence  and  education  of  the  infant.  But,  by  the  orders  of  the  Court  of 
Session,  this  scheme  is  wholly  superseded,  and  another  substituted.  This  direct  conflict  of 
jurisdiction  can  hardly  be  for  the  benefit  of  the  infant. 

**  The  better  opinion  seems  to  be,  that  the  Court  of  Session  has  no  power  to  alter,  vary,  or 
discharge  any  order  of  this  Court  made  under  the  jurisdiction  of  the  Great  Seal  of  Great 
Britain,  which  is  as  much  the  Great  Seal  of  Scotland  as  of  England.  It  is  not  the  province  of 
this  Court  to  say,  whether,  according  to  the  law  of  Scotland,  the  Scotch  Courts  are  incapable  of 
recognizing  or  enforcing  the  orders  of  this  Court  made  under  the  authority  of  the  Great  Seal,  or 
have  power  to  annul  or  disregard  such  orders. 

'^  This  Court  has  sanctioned  an  appeal  to  the  House  of  Lords  which,  under  its  supreme 
jurisdiction,  will  settle  that  question.  If  on  the  result  qf  that  appeal,  the  Scotch  orders  are 
affirmed,  this  Court  can  have  no  difficulty  in  assisting  to  give  effect  to  them  so  far  as  necessary 
for  the  benefit  of  the  infant,  and  can  put  matters  in  a  state  of  as  much,  or  greater,  forwardness 
to  assist  the  Scotch  jurisdiction,  than  if  all  the  expensive,  harassing,  and  unseemly  litigation 
were  in  the  mean  time  allowed  to  proceed.  On  the  other  hand,  if,  as  is  not  improbable,  the 
House  pf  Lords  shall  decide,  that  there  has  been  a  miscarriage  in  the  Scotch  Court,  and  shall 
reverse  its  orders,  it  cannot  possibly  be  for  the  benefit  of  the  infant,  that  there  shall  be  in  the 
mean  time  a  continuance  of  a  litigation  which,  in  that  event,  will  prove  to  have  been  erroneous, 
troublesome,  expensive,  and  worse  than  useless. 

**  A  conflict  of  jurisdiction  in  any  case  is  an  evil ;  but  in  a  matter  so  important  and  delicate  as 
the  guardianship  of  infants,  such  a  conflict  is  a  calamity.  It  is  the  study  of  this  Court  to  prevent 
such  an  evil  In  proportion  as  the  power  of  this  Court,  exercised  under  the  Great  Seal,  is 
enormous,  so  it  is  the  habit  and  duty  of  its  Judges  to  be  cautious  and  careful  in  its  exercise.  The 
system  on  which  this  Court  manages  the  affairs  of  infants  is  a  benign  and  kindly  system.  It 
prevents,  and  where  it  cannot  prevent  it,  moderates  and  soothes,  all  angry  dispositions.  The 
property  of  infants  is  never  more  unrighteously  squandered  than  in  prosecuting  ang^  quarrels 
as  to  guardianship.  The  great  object  is,  the  benefit  of  its  wards,  and  this  Court  knows  no 
jealousy  on  matters  of  jurisdiction  which  can  interfere  with  the  paramount  duty  of  securing  every 
benefit  which  its  wards  can  obtain  from  any  other  quarter.  Between  an  English  jurisdiction 
and  a  Scotch  jurisdiction,  where  the  Courts  of  both  countries  sit  under  the  authority  of  the  same 
Sovereign  of  the  United  Kingdom,  it  is  of  essential  importance  that  a  harmonious  action  should 
prevail,  and  that  all  conflicts  of  jurisdiction  should  be  avoided. 

'<  What  seems  extraordinary  in  this  case,  and  what  has  not  been  satisfactorily  accounted  for,  is, 
that  the  defendant.  Colonel  Crichton  Stuart,  whose  name  appears  as  an  active  litigant  in  the 
Scotch  Court,  seems  to  be  a  reluctant  and  helpless  actor  in  those  proceedings.  All  the  orders  of 
this  Court  were,  and  still  are,  approved  by  him.  His  counsel  on  this  occasion  are  instructed 
to  say,  and  have  properly  said,  that  he  has  lent  all  his  assistance  to  carry  the  order  of  this  Court 
into  effect.  But  at  the  same  time,  he  is  advised  that  he  must  claim  to  be  allowed  to  proceed  in 
Scotland  in  defiance  of  the  orders  of  this  Courts-orders  which  he  believes  to  be  for  the  benefit  of 
the  infant— but  which  his  Scotch  advisers  tell  him  it  is  his  duty  to  endeavour  to  set  aside  by 
proceeding  in  the  Scotch  Court.  I  cannot  doubt,  that  it  is  the  duty  of  this  Court  to  interfere  by 
Its  injunction  to  relieve  him  in  this  state  of  perplexity,  and  to  restrain  him  and  his  advisers  in 
Scotland  from  further  litigation,  pending  the  appeal  to  the  House  of  Lords.  This  Court  cannot 
permit  itself  to  doubt  that  the  Scotch  Court,  and  those  who  are  acting  in  these  proceedings  in 
Scotland,  will  recognize  the  order  which  I  propose  now  to  make.  The  purpose  of  that  order  is, 
to  restrain  an  indecorous  conflict.  It  is  inconsistent  with  the  dignity  of  this  Court,  which  acts 
under  the  authority  of  the  Great  Seal,  to  exercise  its  power  for  any  other  purpose  than  to  forbid 
a  continuance  of  such  a  contest  till  the  supreme  power  of  the  House  of  Lords  shall  have  settled 
the  Question. 

"  Lord  Eldon,  in  the  case  of  Kennedy  v.  Earl  of  Cassillis,  2  Swanst.  323,  said,  with  reference 
to  cases  of  this  kind  :  '  It  will  be  difficult  to  do  justice  unless  the  Courts  in  England  aid  the 
Courts  in  Scotland  and  the  Courts  in  Scotland  aid  the  Courts  in  England.'  Every  enlightened 
lawyer  will  concur  in  the  wisdom  of  this  benignant  view.  It  is  a  view  which  forbids  the 
continuance  of  a  mischievous  conflict.     This  Court  always  entertains,  as  it  is  bound  to  entertain^ 
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a  tender  respect  for  the  authority  of  the  Court  of  Session.  Its  Judges  are  men  whose  distingidsbd 
learning  and  ability  shed  a  lustre  on  their  country,  and  they  have  in  this  matter  done  their  bes 
to  administer  that  system  of  law  which  it  is  their  duty  to  uphold.  This  Court,  on  an  appliau 
like  the  present,  ought  not  to  withhold  whatever  assistance  it  can  give  to  maintain  the  dipq 
and  utility  of  that  Court,  by  restraining  the  defendants  in  this  suit  from  continuing,  or  bcai 
made  instruments  to  continue,  to  make  it  the  arena  of  worse  than  useless  contentions. 

''  On  that  principle  it  is,  that  I  cannot  refuse  the  present  application  to  restrain  the  defeedot 
Colonel  Crichton  Stuart,  and  still  more  his  advisers  and  agents,  from  continuing  the  contest  m 
Scotland,  where  the  nominally  contending  parties  have  really  no  adverse  interests. 

^' As  the  real  estates  of  the  Marquis  of  Bute  in  Scotland,  and  his  rights  and  interests  iotbe^ 
must  be  properly  governed  by  the  law  of  Scotland,  it  is  not  proper  to  extend  the  injunctioi  :i 
proceedings  regarding  them.  In  other  respects,  the  injunction  must  go  according  to  the  pravv 
of  the  bill  till  the  further  order  of  this  Court." 

The  tutor  at  law  appealed^  in  the  English  Court  of  Chancery^  against  the  Vice  QiancelWs 
judgment,  to  the  House  of  Lords,  on  the  following  grounds,  stated  in  \s\%printed  case : — i.  B«2K 
the  appellant  is  the  tutor  at  law  of  the  respondent,  duly  appointed  in  Scotland,  and  as  sod 
possesses  the  right  and  is  charged  with  the  duty  of  managing  the  property  of  the  respoocka 
situate  in  Scotland,  of  protecting  his  person,  and  of  superintending  his  residence  and  educatioi. 
2.  Because  the  appellant  is  not  responsible  to  the  Court  of  Chancery  for  the  due  discharge  of  the 
duties  of  his  office.  But  it  is  the  duty  of  the  appellant  to  recognize  the  authority  of,  and  torairr 
into  effect  the  orders  which  have  been  or  which  may  hereafter  be  pronounced  by  the  Court  d 
Session  in  Scotland,  the  only  Court  of  competent  jurisdiction.  And  the  injunction  of  the  Coot 
of  Chancery  will  not  exonerate  him  in  Scotland  from  the  consequences  of  any  breach  or  negtei 
of  what  the  Court  of  Session  regards  as  his  legal  duty.  3.  Because  the  appellant,  having  as 
matter  of  right  according  to  the  practice  of  Scotland  obtained  his  appointment  of  tutor  at  lav  to 
the  respondent  from  the  Crown,  the  rights  and  privileges  as  well  as  the  duties  appertaiiuog  to 
his  office  must  be  determined  according  to  the  law  of  that  country,  and  the  orders  pronouccrf 
by  the  Court  of  Session  in  Scotland  relative  to  the  custody  and  education  of  the  respondeat  ait 
obligatory  on  the  appellant,  and  cannot  competently  be  overruled  or  counteracted  by  an  mjosctiti 
of  the  Court  of  Chancery  or  any  English  tribunal.  4.  Because  it  may  be  necessary,  (as  it  bs 
already  once  proved  to  be  necessary,)  for  the  due  protection  of  the  respondent,  that  theappdhnt 
should  make  speedy  and  summary  application  to  the  Court  of  Session  in  Scotland.  5*  ^^^^ 
the  injunction  appealed  against  has  the  effect  of  impeding  the  appellant  in  the  execution  of  his 
office,  and  of  exposing  him  to  hardship  if  he  should  discharge  its  duties;  or  otherwise,  if  be 
should  not,  of  leaving  the  respondent  without  that  guardianship  for  which  the  law  of  Scodaw 
has  made  provision.  6.  Because  it  is  no  part  of  the  jurisdiction  of  the  Court  of  Cbancciy,  w 
interfere  with  guardians  duly  appointed  by  the  law  of  a  foreign  country  in  the  exercise  of  ^ 
duties  within  the  bounds  of  su:h  foreign  country  7.  Because,  even  if  there  were  any  sock 
jurisdiction,  it  is  inexpedient  to  exercise  it,  as  has  been  done  by  the  injunction  appealed  again^ 
inasmuch  as  all  questions  relating  to  the  custody  and  education  of  the  respondent  must  bedeci(fed 
according  to  the  law  of  Scotland  and  by  the  tribunals  of  that  country  where  he  was  bora  aw 
resides.  8.  Because,  the  claim  of  the  Court  of  Chancery  to  interfere  with  the  appellant  in  bis 
discharge  of  the  duties  of  tutor  at  law  to  the  respondent  is  not  only  inconsistent,  but  is  a 
actual  conflict  with  the  jurisdiction  of  the  Court  of  Session  in  Scotland,  over  the  appellant  as  the 
holder  of  a  Scotch  office  to  which  he  was  appointed  by  the  Crown  in  Scotland;  and  the  interests 
of  his  ward  the  respondent  are  prejudiced  by  the  restraint  under  which  the  appellant  is  placed 
in  the  execution  of  his  office  by  the  incompatibility  of  the  injunction  of  the  Court  of  Chancery  m 
England  with  the  orders  of  the  Court  of  Session  in  Scotland.  9.  Because  all  V^^^^ 
instituted  by  the  appellant  have  been  instituted  and  prosecuted  with  perfect  sincerity  and  good 
faith  on  his  part,  and  solely  for  the  welfare  and  due  protection  of  the  respondent. 

Lord  Chancellor. — We  think  the  counsel  for  the  appellant  in  the  Scotch  appeal  shouW 
begin,  and  the  question  of  competency  which  is  involved  may  be  argued  along  with  the  mcnts. 
We  leave  it  to  counsel  to  arrange  among  the.nselves  who  are  to  be  heard  for  the  respondentt. 

Attorney  General  {Sir  R.  Bethell),  for  General  Stuart.— The  infant  Marquis  of  Bute  was  boTB 
on  20th  September  1847,  and  his  father  died  on  i8th  March  1848.     No  guardian  h^^nagot^ 
appointed  by  will,  the  infant  was  residing  in  England  on  3rd  May  1848,  when  a  petition  *as 
presented  to  the  Court  of  Chancery  for  the  purpose  of  having  the  mother  appointed  guardian. 
It  is  true  the  infant  was  bom  in  Scotland,  but  the  present  question  ought  not  to  turn  on  anf 
question  of  domicile,  but  solely  on  what  is  for  the  benefit  of  the  infant.    The  order  making  tM 
mother  guardian  was  regularly  made,  and  there  could  be  no  doubt  the  Court  of  ^^^^^^^ 
competent  to  make  it.     The  mother  acted,  accordingly,  as  guardian  till  her  death,  on  2oW 
December  1859,  and  in  her  will  she  indicated  a  wish,  that  the  Court  of  Chancery  would  appo® 
certain  friends  as  guardians,  and  two  of  those  persons,  viz.,  General  Stuart  and  LadyE*  Wjw^ 
were  duly  appointed  guardians  on  7th  Febraary  i860.     At  that  time  the  infant  was  in  Sc^t*"5 
having  remained  there,  since  the  death  of  his  mother,  who  died  there;  and  the  infant  conunuco 
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there  in  the  custody  of  Lady  E.  Moore.    A  correspondence  took  place  between  the  two  guardians 
as  to  the  education  of  the  infant,  and  Lady  E.  Moore  professed  her  approval  of  the  proposal  that 
the  infant  should  be  educated  in  England.     The  infant  was  then  thirteen  years  of  age,  and  was 
far  behind  in  his  education.     The  General,  therefore,  pressed  upon  Lady  E.  Moore  the  importance 
of  soon  sending  him  to  England.     She  promised  to  bring  him  there  herself,  and  arrived  in 
London  after  some  delay.     But  when  the  time  came  for  her  parting  with  the  boy,  she  changed 
her  mind,  and  professed,  that  he  was  most  averse  to  be  put  under  the  charge  of  General  Stuart. 
The  General  remonstrated,  and  with  her  consent  was  about  to  apply  to  Vice  Chancellor  Stuart 
to  settle  a  scheme  of  education.    But,  meanwhile,  on  i6th  April  i860,  Lady  E.  Moore  carried  away 
the  child  secretly  during  the  night  to  Scotland,  and  thus  put  the  child  under  the  jurisdiction  of  the 
Court  of  Session.    Now,  whatever  may  have  been  the  jurisdiction  which  the  Court  of  Session  had, 
it  became  its  bounden  duty  to  have  exercised  that  jurisdiction,  on  being  informed  of  the  circum- 
stances, by  directing  the  child  to  be  delivered  up  to  General  Stuart.     Even  admitting,  that  the 
Court  of  Session  had  an  original  jurisdiction,  and,  that  it  was  not  bound  as  a  matter  of  necessity, 
or  even  as  a  matter  of  prudence,  to  follow  or  adopt  what  had  been  done  by  the  Court  of  Chancery, 
still  it  was  under  a  paramount  obligation  of  doing  that  which  was  best  for  the  interests  of  the 
child ;  and  it  ought  to  have  directed  the  immediate  restoration  of  the  infant  by  Lady  E.  Moore, 
in  order  that  his  education  might  be  proceeded  with  as  proposed  by  General  Stuart.     On  the 
day  Lady  E.  Moore's  stealthy  departure  became  known.  General  Stuart  presented  a  petition  to 
the  Court  of  Chancery,  praying  that  a  scheme  of  education  should  be  settled.     Lady  E.  Moore 
on  that  occasion  appeared  by  counsel  and  consented — her  previous  authority  to  her  solicitor  not 
having  been  revoked  by  her  departure  to  Scotland.    Vice  Chancellor  Stuart  directed  an  inquiry 
to  be  made  into  the  different  schemes,  and  that  of  General  Stuart  was  adopted,  whereby  the 
infant  was  to  go  to  a  preparatory  school  with  his  tutor,  and  afterwards  to  go  to  Eton  or  Harrow. 
Vice  Chancellor  Stuart  made  his  certificate  accordingly,  on  nth  May  i860,  which  was  served  on 
Lady  E.  Moore  in  Scotland,  but  she  refused  to  attend  to  it.    A  bill  was  then  filed  in  the  Court 
of  Chancery,  in  the  name  of  the  infant  by  his  next  friend,  Lord  Harrowby,  to  take  an  account  of 
his  property,  the  immediate  effect  of  which  was  to  make  him  a  ward  of  Court.     It  was  not 
necessary  to  file  a  bill  in  order  to  make  him  a  ward  of  Court,  for  he  had  already  been  so,  on  the 
petition  of  his  mother  in  1848,  but  the  step  was  taken  ex  abundanti  cauteld,     A  petition  was  also 
presented  to  dismiss  Lady  E.  Moore  from  her  guardianship,  and  an  order,  after  notice  to  her, 
was  made  on  6th  July  i86d,  dismissing  her,  and  ordering  General  Stuart  to  take  steps  to  have 
the  child  delivered  up  to  him.     Having  met  with  a  refusal  to  obey  this  order,  he  presented  his 
petition  to  the  Court  of  Session,  for  an  order  or  warrant  on  Lady  E.  Moore  to  deliver  up  the 
infant,  and  she  appeared  and  objected  to  su::h  order  being  made.     Up  to  that  time  what  had 
taken  place  in  Scotland  was  this  :     By  that  law  the  nearest  of  kin,  ex  parte  patemd^  had  a  right 
to  be  appointed  tutor  at  law,  and  accordingly  Lord  James  Stuart  was  appointed  in  1848,  after  the 
infant's  mother  was  appointed  guardian  in  England ;  and  on  Lord  James  Stuart's  death  his  son 
was  appointed  tutor  at  law  in  his  stead.     The  office  of  tutor  at  law  comes  to  an  end  when  the 
infant  reaches  fourteen ;  he  does  not  in  person  perform  the  office  of  custodier  of  the  infant,  but 
he  has  a  right  to  select  some  one  to  be  such  custodier.     The  tutor  at  law  appeared  on  the  hearing 
of  the  petition  against  Lady  E.  Moore.    The  Court  of  Session  first  raised  difficulties  of  its  own 
suggestion  as  to  the  evidence  of  the  proceedings  in  the  Court  of  Chancery,  and  questioned  the 
validity  of  the  order,  owing  to  some  erasures  and  additions  supposed  to  be  not  properly 
authenticated. 

[Lord  Chancellor. — There  was  an  initial  on  the  margin  of  these  erasures.] 
[Lord  Cranworth.— And  stamped  by  the  Court.] 

It  was  of  no  consequence  whatever  to  raise  doubts  as  to  the  order,  for  the  j//i/«j  and  condition 
of  the  parties  were  fully  admitted  on  both  sides.  The  tutor  at  law  was  disposed  to  acquiesce  in 
the  infant  being  given  up  at  once,  but  the  Court,  by  various  hints  and  suggestions,  led  the  tutor 
at  law  on  so  as  to  finally  oppose  that  step,  and  the  Court  instigated  him  to  this  conclusion,  and 
blamed  him  for  not  having  applied  earlier.  In  England  the  Court  of  Chancery  never  hesitates 
on  any  information,  conveyed  in  any  manner,  to  do  that  which  the  infant's  interests  require,  yet 
the  Court  of  Session,  while  in  the  same  breath  lamenting  over  the  delay,  did  what  was  quite 
inconsistent  with  that  feeling,  for  it  superseded  consideration  of  the  petition  till  November. 
Meanwhile  the  child  was  left  with  Lady  Moore,  and  it  was  not  till  3rd  November  i860,  that  the 
Court  of  Session  removed  him  from  her  charge,  and  put  him  to  a  temporary  school  at  Mussel- 
burgh. The  next  thing  the  Court  did  was  to  grant  a  commission  to  an  advocate  to  take  depo- 
sitions and  make  inc^uiries  into  the  merits  of  the  petition.  This  was  wholly  superfluous,  for  in 
reality  nothing  material  had  been  in  dispute.  The  Vice  Chancellor  Stuart  refused  permission  to 
his  registrar  to  attend  before  that  commissioner  to  prove  the  order,  the  existence  of  which,  in 
fact,  bad  never  been  disputed ;  and  also  ordered  General  Stuart  to  desist  from  further  proceedings 
in  Scotland.  It  was  an  unfortunate  order  of  the  Vice  Chancellor,  for  its  effect  was  to  give  rise 
to  questions  of  rival  jurisdiction  between  the  two  Courts.  There  was  no  necessity  to  raise  such 
questions  at  all,  for  the  interests  of  the  child  might  have  been  attended  to  without  it.    The 
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question  of  jurisdiction  is  one  ditftcult  to  deal  with,  for  the  unfortunate  decision  of  Joktutones. 
Beattiey  lo  CL  &  F.  122,  made  by  the  House  of  Lords  some  years  ago,  ^no  doubt  ki  to  tfae 
difficulties  which  have  arisen  here.     The  Court  of  Session,  ever  since  that  case,  has  been  smarti!^ 
at  the  doctrines  then  laid  down,  and  has  only  played  off  against  the  Court  of  Chancery  itsofi 
principles,  and  pushed  these  to  their  legitimate  conclusions.    In  Johnstonew,  BeattiCy  a  Scotsma 
had  his  whole  property  solely  in  Scotland,  and  had  by  deed  appointed  guardians  to  his  iniat 
child,  yet,  when  the  child  was  accidentally  in  England  with  her  mother,  who  came  to  proem 
medical  advice,  without  any  allegation  of  misconduct  against  the  Scotch  tutors,  a  bill  was  fikd 
in  the  Court  of  Chancery,  and  an  English  guardian  was  appointed,  disregarding  the  Scotch  tmox 
That  was  a  lamentable  decision,  for  it  in  effect  said  this,  that  whenever  a  Scotch  child  is  sent  to 
England  to  be  educated,  or  for  a  casual  visit,  and  the  father  dies,  the  child  may  be  at  once  made 
a  ward  of  Court,  and  permanently  detained  in  England.     I  do  not  disguise,  that  that  deciskm 
did,  to  a  certain  extent,  justify  the  Court  of  Session  in  acting  in  a  similar  manner  towards  tbe 
Court  of  Chancery.    The  true  distinction,  however,  between  that  case  and  this  is,  that  in 
Johnstone  v.  Beat  tie,  the  Scotch  tutors  were  openly  appointed  by  a  Scotch  deed,  and  not  by  the 
Scotch  Court,  and  might  therefore  be  treated  as  foreigners.     Now,  both  the  Scotch  and  Eogliai 
Courts  derive  their  right  to  the  custody  of  infants  from  ih^  paiema  fiotestas  of   the  same  Cron, 
and  each  Court  ou^ht  to  be  bound  to  recognize  the  act  and  legal  title  of  the  guardian  previooslj 
appointed  by  the  other. 

[Lord  Chancellor. — None  of  the  Lords  who  took  part  in  the  decision  of  Beattie  v.  Jok$ist&»t 
doubted  the  jurisdiction  of  the  Court  of  Chancery,  though  Scotch  guardians  had  been  appointed 
Several  of  them  only  thought  the  jurisdiction  unwisely  and  improperly  exercised.] 

True,  the  jurisdiction  was  not  disputed,  but  only  the  propriety  of  exercising  it  by  ignoring  the 
capacity  and  status  of  the  Scotch  guardians.  Here  the  Crown,  through  the  Court  of  Cbanccry, 
had  already  competently  appointed  its  officer  as  guardian,  and  the  other  Courts,  acting  under 
the  same  Crown,  ought  to  be  auxiliary  in  maintaining  that  appointment.  Therefore  that  principle 
should  be  laid  down,  even  though  it  should  trench  on  the  authority  of  the  case  of  Beattie  r. 
Johnstone.  The  same  thing  ought  to  be  done  in  the  converse  case  by  the  Court  of  Chancery. 
[Lord  Chancellor.— It  has  been  said,  that  the  Lord  Chancellor  being  the  Lord  Chancellor  of 
Great  Britain,  greater  authority  is  to  be  given  to  the  Coiu't  of  Chancery  in  Scotland  than  to  the 
Court  of  Session  in  England,  in  that  respect ;  but,  as  at  present  advised,  I  do  not  think,  that  is 
well  founded,  for,  though  he  has  certain  functions  which  he  exercises  all  over  the  kingdom,  his 
judicial  power  as  Chancellor  is  confined  to  England.] 

The  conclusion,  therefore,  is,  that,  as  there  is  no  doubt  that  the  best  thing  for  the  infant  is  to 
send  him  to  Eton,  an  order  to  that  effect  should  be  made.  This  should  be  done  quickly,  for,  at 
the  age  of  fourteen,  now  nearly  approaching,  the  infant  is  left  by  the  law  of  Scotland  very  nwdi 
at  large ;  he  can  choose  his  own  curators  ;  he  may  squander  his  income ;  he  may  make  an 
imprudent  marriage ;  all  these  inconveniences  will  be  avoided  by  reclaiming  him  within  the 
jurisdiction  of  the  Court  of  Chancery.  The  inconveniences  of  the  present  state  of  things  aie 
obvious,  for  each  Court  threatens  the  respective  guardians  with  punishment,  if  either  aUow  the 
infant  to  go  out  of  his  own  jurisdiction.  The  rule  should  therefore  be  laid  down,  that  as  the 
Court  of  Chancery  first  exercised  the  jurisdiction,  and  obtained  seisin  of  the  subject,  that 
jurisdiction  should  be  upheld. 

Sir  H,  Cairns  Q.C.,  (with  him  Bacon  Q^.C yMacqueen  Q.C.,and  //i?^A<?Jw*,)  also  for  the appd- 
lant,  General  Stuart. — There  can  be  no  doubt  it  is  for  the  benefit  of  this  infant,  that  he  shouW  be 
educated  at  Eton,  or  some  other  public  school  in  England.    There  alone  will  he  receive  a  fitifflg 
education,  and  meet  with  his  equals  in  rank.     If  he  be  left  in  Scotland,  owing  to  the  state  of  the 
Scotch  law,  the  consequences  may  be  alarming,  for,  at  the  age  of  fourteen,  he  will  be  entirely 
free  to  dispose  of  his  person  independently  of  any  guardian,  and  no  court  of  law  can  then  restrajn 
him— 2   Fraser,   Pers.    Rel.    194.     If   the   infant  had  no  property  in  England,  it  might  lie 
enough  to  answer,  that  he  must  take  the  law  of  Scotland  as  he  finds  it ;  but  as  he  has  a  larger 
property  in  England,  and  it  is  clearly  for  his  benefit,  that  he  should  not  become  his  own  master 
at  fourteen,  it  is  expedient  to  adhere  to  the  law  of  England.     The  Scotch  Court  seems  neva  w 
a  moment  to  have  troubled  itself  with  the  consideration  as  to  what  would  be  most  for  the  inranis 
benefit.    The  Court  said  this : — "  We  have  jurisdiction  over  the  infant  since  he  is  in  Scodano; 
we  are  not  bound  by  the  jurisdiction  of  the  Court  in  England  over  the  infant  when  he  is  incre» 
therefore  it  is  fitting,  that  he  should  be  educated  in  Scotknd,  and  not  leave  Scotland.*]    This^ 
a  wrong  conclusion.     The  Court  ought  to  have  approved  of  a  scheme  allowing  the  infant  to  « 
Uken  to  England.     That  was  what,  in  fact,  the  Court  of  Chancery  did  in  Johnstone  v.  ^jm^- 
Though  all  the  Lords  agreed,  that  there  was  jurisdiction  to  appoint  an  English  guardian,  stultM 
did  not  mean  that  the  child  was  to  be  kept  in  England,  for  the  Court  might  have  °^^^^ 
child  to  be  taken  to  Scotland  to  be  educated,  and  the  Lords  there  said  as  much  as  that  that  shoi^ 
be  done.   There  is,  and  ought  to  have  been,  no  conflict  of  jurisdiction  whatever  in  this  case, 
in  Dawson  v.  Jay,  (3  De  G.  M.  &  G.  764,)  an  American  child  was  brought  to  England  by  dct 
relations,  and  though  a  guardian  had  been  appointed  in  America,  Lord  Cranworth  appoio^^ 
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Knglish  guardian ;  but  then  he  said  it  did  not  follow,  that  the  child  would  not  be  allowed  to  go 
bac<c  to  America — So  in  Hope  v.  Hope,  4  De  G.  M.  &  G.  328.  What  the  Court  of  Session  ought 
to  have  done  was  to  have  made  an  order  to  allow  this  infant  to  go  to  England,  and  to  have 
appointed  General  Stuart,  or  some  other  person,  a  custodier  for  that  purpose,  and  to  have 
required  him  to  account  to  them  afterwards,  should  any  change  of  plan  be  necessary.  That 
would  have  reconciled  the  jurisdictions  sufficiently.  When  the  age  of  pupiUarity  ceased,  the 
Scotch  Court  could  not,  according  to  its  principles,  want  to  exercise  further  jurisdiction,  and 
then  the  Court  of  Chancery  \trould  by  its  guardian  step  in,  and  take  up  the  custody,  and  carry  it 
on  till  the  infant  attained  twenty  one. 

tLoRD  Chancellor. — Something  must  be  done  to  guard  against  the  consequence  of  the  child 
»eing  left  at  large  in  Scotland  at  fourteen.] 

The  scheme  should  be  this,  that  the  child  should  be  resident  and  educated  in  England  until  and 
after  September  1861,  and  then  if,  at  any  time  thereafter,  it  be  desirable,  that  he  should  visit 
Scotland,  there  will  be  liberty  to  apply  to  the  Court  of  Chancery  to  regulate  the  terms  on  which 
that  visit  should  be  made,  and  the  means  by  which  his  restoration  to  the  jurisdiction  is  to  be 
secured.  As  the  House  has  the  joint  powers  of  the  Court  of  Session  and  the  Court  of  Chancery 
it  will  be  easy  to  associate  the  Earl  of  Galloway,  as  a  Scotch  custodier,  with  General  Stuart,  as 
the  English  custodier,  and  thereby  to  secure  control  over  the  child  in  both  jurisdictions. 

R.  Palmer  Q.C.,  for  the  tutor  at  law.  Colonel  Stuart. — The  first  Scotch  appeal  is  not  compe- 
tent under  the  48  Geo.  ill.  c.  I5i»  §  IS*  This  was  not  a  ''cause"  within  the  meaning  of  that 
section,  but  an  incidental  application  by  petition,  and  something  quite  outside  of  the  statute. 
To  hold  the  appeal  competent  would  be  to  let  in  all  kinds  of  appeals  against  summary 
applications. 

[Lord  Chancellor. — When  is  the  final  judgment  in  such  a  case  ?  It  will  not  be  till  the  pupil 
is  fourteen.] 

The  final  judgment  is,  when  the  order  is  either  made  or  refused.  At  all  events,  the  interlocutors 
in  the  first  appeal  are  all  interlocutory  judgments,  and  not  final.  The  second  appeal  is  ouite 
distinct  from  the  first,  and  involves  nothing  of  the  nature  of  a  final  judgment,  so  that  Doth 
appeals  are  incompetent.  As  regards  the  merits  of  the  appeals :  the  infant  was  bom  in  Scotland, 
and  had  all  his  life  lived  there ;  he  had  also  a  Scotch  tutor  at  law  duly  appointed.  When 
General  Stuart  went  to  Scotland,  he  alleged  his  appointment  by  the  Court  of  Chancery,  and 
prayed  that,  in  three  days,  his  petition  should  be  granted  in  a  summary  manner.  No  Court,  after 
the  case  of  Johnstone  v.  Beatiie^  could  be  expected  to  proceed  in  this  summary  way.  In  the 
fir  St  place,  the  Scotch  Court  had  no  reasonable  evidence  of  what  the  Court  of  Chancery  had 
done.  But  even  if  it  had,  it  was  not  bound  by  what  had  been  done  in  England,  or  by  the  scheme 
there  adopted.  The  duty  of  the  Scotch  Court  was  to  give  a  full  hearing  to  the  cause,  seeing  that 
Lady  E.  Moore  disputed  the  facts,  and  to  allow  a  reasonable  time  to  answer  the  case  of  the 
petitioner.  If  Johnstone  v.  Beattie  was  right,  the  Court  of  Session  could  not  be  wrong  in 
informing  itself  and  assuming  jurisdiction,  and  was  not  bound  to  deviate  from  its  regular  course. 
[Lord  Chancellor. — The  Judges  in  Scotland  seem  to  have  doubted,  whether  the  Court  of 
Chincery  ever  made  the  orders  founded  upon,  and  thought  it  was  fit  to  adjourn  the  matter.] 

There  were  other  facts  in  controversy,  and  the  Vice  Chancellor,  having  refused  to  allow  evidence 
to  be  taken,  prevented  the  cause  ever  coming  to  a  hearing.  The  question  of  domicile  had  been 
disputed. 

[Lord  Chancellor. — ^There  might  have  been  a  dispute  in  point  of  law,  but  none  as  to  the 
point  of  fact.  All  the  facts  were  well  known.  Domicile  had  really  very  little  to  do  with  it  In 
a  matter  of  this  sort,  the  Judge  will  act  on  what  he  knows  of  his  own  knowledge ;  he  will  not 
require  strict  technical  evidence  of  every  fact  that  is  to  influence  his  judgment.  If  a  fact  is 
stated  and  not  disputed,  there  is  no  legal  evidence  necessary.] 

Even  assuming,  that  what  was  stated  and  not  disputed  was  admitted,  the  question  of  domicile 
remained,  and  no  facts  were  before  the  Court  sufficient  to  dispose  of  that  question. 
[Lord  Chancellor. — If  the  Court  were  to  suspend  the  decision  as  to  custody  till  all  the  facts 
requisite  to  determine  the  father*  s  domicile  were  ascertained,  such,  for  example,  as  we  had  before 
us  in  Aikman  v.  Aikman^  3  Macq.  Ap.  854,  ante^  p.  997  ;  the  infant  might  come  of  age'before 
that  could  be  settled.] 

If  the  domicile  was  material,  it  cannot  be  objected,  that  it  would  occupy  along  time  to  settle  it. 
Besides,  Lady  E.  Moore  stated  other  facts  material,  touching  the  inexpediency  of  a  sudden  removal 
of  the  infant,  owing  to  his  habits  and  constitution.  The  Scotch  Judges  thought  these  points 
material,  and  they  required  to  examine  into  them.  Moreover,  the  Judges  did  not  profess  to  give 
any  final  judgment  on  the  case  ;  what  they  did  was  merely  ad  intej-im^  and  they  did  not  preclude 
themselves  from  deciding  afterwards,  that  it  might  be  expedient  to  allow  the  infant  to  be  educated 
in  England.  They  even  thought  it  might  be  expedient  to  allow  the  infant  to  go  to  England 
on  proper  terms ;  but  they  were  reasonably  anxious  to  satisfy  themselves  what  could  be  the 
proper  terms  in  such  a  case.  In  all  that  they  were  quite  justified.  They  followed  very 
much  the  same  course  as  was  followed  by  Lord  Cran  worth  in  Dawson  v.  Jay,    There  one  of  the 
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American  guardians  brought  over  the  child  to  England,  in  defiance  of  the  Aniericanjurisdictic^ 
and  the  Court  of  Chancery  appointed  guardians,  and  considered  the  feelings  of  the  child  rather 
than  the  conduct  of  the  foreign  guardian,  but,  at  the  same  time,  the  Lord  Chancellor  said  k 
would  not  object  to  let  the  child  leave  the  jurisdiction  on  proper  security.  So  Hope  v.  Hi^ 
supra;  Ex  p.  Watkins^  2  Ves.  Sen.  470,  before  Lord  Hardwicke  ;  Logan  v.  F^airli^y  i  Jac  193; 
Ex  p,  Ord^  Jac.  94;  WeUesley\.  Duke  of  Beaufort,  2  Bligh,^N.S.  124  ;  i  Dow  &  CL  154;: 
Russ.  I  ;  all  shew,  that  it  is  impossible  for  a  Cfourt,  brevi  manu,  to  send  the  infant  out  <2  the 
jurisdiction  without  taking  securities  for  its  being  brought  back.  So  here,  unless  General  Stun 
had  remained  in  Scodand,  the  Court  of  Session  would  not  have  been  justified  in  giving  up  the 
infant  to  him  unconditionally. 

[Lord  Chancellor. — You  assume,  that  the  Court  of  Session  was  aware  of  all  the  circumstances 
under  which  the  child  was  taken  to  Scotland  ?] 

Yes.  In  Dawson  v.  yay,  the  American  jurisdiction  was  evaded  also  by  the  person  who  hroagfat 
the  infant  to  England.  It  was  said,  that  this  case  differed  from  Beattie  v.  yohnstoney  because 
there  the  guardian  was  not  appointed  by  the  Court,  but  by  the  deed  of  the  father.  But  the  lav 
of  Scotland  places  the  guardian  nominated  by  the  father  in  a  higher  position  than  the  guanliaa 
at  law.  Now,  the  Scotch  tutor  at  law  was  appointed  in  Scotland,  a  fortnight  after  the  infant's 
mother  was  appointed  in  England,  and  it  was  truly  intended  that  each  should  act  within  the 

fiarticular  jurisdiction. 
Lord  Chancellor. — ^After  the  appointment  of  a  guardian  in  England,  which  guardian  had  a 
right  to  the  custody  of  the  person  of  the  ward?] 

In  England,  and  while  the  ward  was  in  England,  the  English  guardian  had  the  right,  but  he 
had  no  further  right  than  in  England. 

[Lord  Chancellor. — The  infant  might  be  removed  clandestinely  from  the  jurisdiction  of  the 
Court.] 

That  was  considered  in  Dawson  v.  Jay^  and  yet  it  was  held  the  duty  of  a  foreign  Court  not  to 
treat  the  right  as  attaching  to  the  original  jurisdiction. 

[Lord  Chancellor. — The  guardian  has  a  right  to  the  custody,  and  might  have  a  writ  of  habeas 
corpus  as  a  parent  may  have.] 

[Lord  Chelmsford. — Is  the  jurisdiction  of  the  Scotch  Court  to  be  treated  entirely  like  that  0^ 
a  foreign  Court  ?] 

Yes  ;  if  the  case  of  Beattie  v.  Johnston  is  to  be  followed.  It  was  there  laid  down,  that  the  Scotch 
guardian  had  no  authority  in  England,  and  was  ignored  there  ;  and  other  cases  lay  that  dowa 
[Lord  Chancellor. — It  will  be  a  great  encouragement  to  kidnapping.] 

At  all  events,  here  there  was  no  fraud,  in  the  proper  sense  of  the  term,  in  conveying  the  child  to 
Scotland;  possibly  Lady  E.  Moore  may  have  misunderstood  her  position,  and  thought  it  safer  to 
be  in  Scotland.  At  all  events,  if  ever  there  was  a  case  of  fraud,  Dawson  v.  Jay  was  that  case. 
In  this  case  the  Scotch  Court  found  a  child,  which  was  primd  facie  a  Scotch  child,  within  tbeir 
jurisdiction  which  had  formerly  been  there,  and  the  Court  was  not  to  be  embarrassed  by  what 
had  been  done  in  England,  or  by  the  good  or  bad  faith  which  had  been  shewn  in  bringing  bad 
the  child.  The  Court  of  Session  ought  therefore  to  have  been  allowed  to  go  into  the  merits  of 
the  petition,  and  acted  rightly  in  the  steps  they  took  towards  that  end.  It  is  said  the  lav  of 
Scotland  was  dangerous  to  infants  of  fourteen,  but  the  Courts  of  Scotland  were  not  likely,  out  of 
a  mere  admiration  of  a  foreign  law,  to  send  away  an  infant,  and  renounce  their  own  jurisdictioiL 
[Lord  Chancellor. — Suppose  the  guardianship  in  England  had  been  regularly  established, 
and  it  was  for  the  infant's  benefit  that  he  should  be  kept  there,  and  he  is  taken  avay 
clandestinely,  would  it  be  the  duty  of  the  Scotch  Court  to  assert  its  authority?] 

The  Scotch  Court  here  had  appointed  a  Scotch  tutor  whose  authority  was  never  in  suspense  for 
a  moment,  and  that  Court  might  have  said — So  far  from  the  child  being  improperly  in  Scodand, 
he  had  previously  been  improperly  in  England.  If  the  child  had  been  English,  the  Court  of 
Session  might  well  have  handed  the  child  over  to  its  English  guardian. 
[Lord  Chelmsford.— Could  the  Scotch  Court  have  ordered  the  infant  to  be  brought  hack  to 
Its  jurisdiction,  if  Scotch  tutors  had  been  appointed  ?] 

Yes ;   but  the  Scotch  Court  was  not  bound  to  take  notice  of  any  English  guardian  in  this 

Particular  case,  for  it  had  an  officer  of  its  own  to  whom  it  looked  for  the  infant's  safe  custody. 
'he  clandestine  removal  was  no  proper  element  in  this  case. 
[Lord  Chancellor.— Was  the  inf  int  not  a  ward  of  the  Court  of  Chancery  fi^m  thetimcof the 
order  in  1848,  making  his  mother  the  guardian  ?] 

Whether  he  was  or  was  not,  the  jurisdiction  of  the  Court  of  Chancery  was  confined  to  England. 
The  mere  clandestine  removal  does  not  make  any  difference,  according  to  Dawson  v.  7^' 
Then  as  to  the  English  appeal,  the  Vice  Chancellor  was  clearly  wrong  in  granting  an  injunction 
against  Colonel  Stuart,  the  Scotch  tutor  at  law,  doing  his  duty  as  an  officer  of  the  Scotch  Court, 
for  the  Scotch  tutor  was  in  no  way  amenable  to  English  jurisdiction. 

Patton,  also  for  the  tutor  at  law. — When  the  petition  was  presented  to  the  Court  of  S*^ 
by  General  Stuart,  and  Lady  E.  Moore  appeared  to  answer,  several  points  were  in  dispute.  One 
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\y  that  the  mere  presenting  of  a  petition  to  the  Court  of  Chancery  did  not  make  the  infant  a 
'ward  of  Court,  but  that  a  bill  must  be  filed.  Another  point  was,  that  there  was  no  proper  evi- 
dence authenticating  the  order  of  the  Vice  Chancellor  Stuart.  A  third  point  was  the  domicile. 
Xhese  were  all  novel  and  difficult  points,  and  the  hearing  occurred  just  at  the  close  of  the  summer 
session.  The  Court  could  not  do  otherwise  than  order  answers,  and  have  the  matters  fully 
discussed.  General  Stuart  asked  for  probation,  instead  of  taking  the  judgment  of  the  Court  on 
the  case  as  it  stood  ;  and  hence  the  delay.  So  that  all  that  was  done  by  the  Court  of  Session 
was  merely  preparatory,  and  the  Court  had  no  opportunity  to  decide  the  case  on  the  merits. 
Moreover,  the  infant  was  a  Scotch  peer,  and  having  a  Scotch  domicile. 

QLORD  Wensleydale. — This  is  a  case  in  which  two  domiciles  might  well  be  admitted.    It  is 
only  for  the  purposes  of  succession,  that  a  man  is  said  to  have  only  one  domicile.] 

At  all  events,  there  were  difficult  questions  to  be  dealt  with,  and  the  Court  could  not  be  justly 
called  on  to  pronounce  an  order  instantly.  It  is  said  the  law  of  Scotland  is  bad  on  the  subject 
of  the  custody  of  infants.  It  may  be  bad  in  theory,  like  the  law  of  marriage,  but  nevertheless 
in  practice  it  works  well  enough.  The  pupil  is  entided  to  elect  curators  on  attaining  minority — 
2  Fraser,  Pers.  R.  i88 — and  he  can  select  his  own  residence;  there  is  no  absolute  necessity  for 
having  curators.  These  are  all  privileges  in  the  eye  of  a  Scotchman.  If  therefore  the  infant  is 
placed  under  the  control  of  an  English  guardian,  he  is  interfered  with  to  a  certain  extent. 
[Lord  Cran worth. — At  fourteen,  if  he  is  in  Scotland,  he  would  have  a  right  to  say,  "  I  will 
not  go  to  school  at  all  "] 

That  is  the  law ;  and  was  it  to  be  expected  that  a  Scotch  Court  should  go  out  of  its  way  to 
abrogate  the  privileges  of  a  Scotchman  ?  The  Court  must  administer  the  law  as  it  is.  Now,  all 
that  the  Court  is  accused  of  is  some  hesitation  in  acting ;  but,  considering  the  situation  of  the 
parties,  and  the  aspect  of  the  questions  involved,  that  hesitation  was  not  to  be  wondered  at.  The 
doctrine  is  well  established,  that  a  guardian  has  only  a  territorial  authority,  and  the  Scotch 
Court  was  bound  to  look  to  its  own  officer.  The  Scotch  tutor  at  law  was  appointed  long  before 
General  Stuart.  It  was  obviously  ultra  vires  of  the  Vice  Chancellor  to  order  a  Scotch  officer 
not  to  do  his  duty  to  the  Scotch  Court  in  Scotland,  and  that  on  some  mistaken  view,  that  the 
Scotch  tutor  bad  initiated  an  expensive  litigation.    The  Vice  Chancellor  seems  also  to  have 

froceeded  on  the  doctrine,  that  the  Great  Seal  had  jurisdiction  in  Scotland. 
Lord  Chancellor.-— The  Chancellor  has  duties  to  perform  in  both  countries,  but  judicially  he 
has  clearly  no  jurisdiction  beyond  the  border.] 

RoU  Q.C.,  for  Lady  E.  Moore. — Lady  E.  Moore  never  desired  the  guardianship  of  the  child; 
bat  having  been  requested  by  the  dying  mother  to  take  charge  of  the  child,  she  was  anxious  to 
see  his  interests  fully  attended  to.  At  first  she  had  a  high  opinion  of  General  Stuart's  fitness 
for  the  office  of  guardian,  but  she  found  that  he  did  not  command  the  affection  and  respect  of 
the  infant.  The  infant's  feelings  were  entitled  to  some  consideration,  and  he  is  not  to  be  treated 
a  s  a  mere  chattel.  The  infant  has  been  brought  up  in  the  faith  that  he  is  a  Scotchman,  and 
will  acquire  the  usual  rights  of  a  Scotchman  at  fourteen.  It  is  not  competent  for  the  House, 
sitting  as  a  Scotch  Court,  to  say,  that  the  law  of  Scotland  is  a  bad  law.  It  may  or  may  not  be 
a  law  only  for  a  strong  minded  people.  The  Court  below  did  rightly  in  not  giving  up  the 
infant.  The  tutor  at  law  was,  after  the  death  of  the  mother,  the  sole  guardian,  and  the  infant 
was  not  a  ward  of  Court  till  the  bill  was  afterwards  filed  in  Chancery — Re  Hodges  Settlement^ 
3  K.  &  J.  215.  At  all  events,  that  was  a  moot  point  in  Chancery  practice,  and  might  well  cause 
the  Court  below  to  pause  before  doing  anything  hastily.  Moreover,  the  question  of  domicile 
was  very  material,  for  according  as  the  infant  is  Scotch  or  English  his  rights  vary.  Now,  no 
Court,  by  ordering  a  particular  residence,  has  the  right  of  changing  the  domicile. 
[Lord  Chancellor. — That  is  quite  clear;  a  Court  can  only  declare  where  the  domicile  is.] 

But  has  the  mother  the  right  of  changing  the  domicile  ?  It  seems,  to  say  the  least,  a  difficult 
question  what  the  Court  is  to  assume  as  to  the  domicile,  for,  according  as  one  thing  or  another 
is  assumed,  the  rights  of  a  Scotchman  or  Englishman  must  be  conceded  as  incidental  thereto. 
Surely  the  status  and  rights  of  the  infant  must  depend  on  his  domicile,  even  though  the  Court  of 
Chancery  may  have  jurisdiction  to  appoint  a  guardian.  What  the  House  should  do  ought  to  be, 
to  save  at  the  very  least  all  questions  as  to  domicile  and  his  Scotch  rights.  Inasmuch  as  the 
House  is  now  sitting  as  a  Scotch  Court,  the  infant  has  a  right  to  ask  the  House  to  protect  his 
rights  as  a  Scotchman ;  and  the  proper  order  would  be,  not  to  deliver  up  the  infant  to  the  sole 
control  of  General  Stuart. 

[Lord  Cranworth. — The  difficulty  I  have  is  this — I  do  not  see  what  we  have  in  the  shape  of 
a  constat^  that  the  infant  has  any  reluctance  to  be  with  General  Stuart.] 

I  wish  to  prove  that  allegation  which  we  have  made. 
[Lord  Chancellor. — You  are  only  an  amicus  curia."] 

No.  Lady  E.  Moore  is  next  cognate  by  the  law  of  Scotland,  and  we  all  represent  the  infant  more 
or  less.  It  is  the  duty  of  the  House  as  a  Scotch  Court  to  make  inquiry  before  handing  over  the 
child  to  General  Stuart.    What  ought  to  be  done  is  to  order  the  tutor  at  law  and  Earl  Galloway 
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to  send  the  infant  to  an  English  school,  and  that  they  jointly  with  General  Stuart  may  appaat 
the  time  and  place  of  his  returning  to  Scotland. 

Gordon  (with  him  Millar\  also  tor  Lady  £.  Moore.— The  first  question  is,  What  Court  bastbe 
jurisdiction  in  this  case  ?  and  next,  What  is  the  system  of  law  by  which  the  right  is  to  be 
determined?  It  is  not  the  custom  of  the  Scotch  Courts  to  pronounce  a  decree  conform  on 2a 
English  decree.  The  rule  is,  that  a  foreign  judgment  is  subject  to  examination  before  it  is  acted 
on.  If  the  converse  case  to  the  present  had  occurred,  and  the  first  appointment  of  a  tutor  had 
been  in  Scotland,  and  he  had  applied  to  the  Court  of  Chancery  to  order  the  infant  to  be  delivered 
up  to  him  in  England,  the  order  would  not  have  been  made  as  a  matter  of  course.  In  Joknskm 
V.  Beatiie,  there  was  also  a  residence  of  the  infant  in  England,  with  the  tutor's  permission,  and  so 
it  was  in  Dawson  v.  yay.  Yet  in  those  cases  the  Court  of  Chancery  assumed  jurisdiction  to 
appoint  guardians,  and  refused  to  recognize  the  exclusive  right  of  custody  in  the  foreign  guardian. 
Why  should  it  be  expected,  that  the  Court  of  Session,  which  has  equal  powers  as  to  superintendiiig 
the  custody  of  infants,  should  act  differently?  It  was  said,  that  in  Beattie  v.  yohnsUme^^ 
appointment  of  a  tutor  was  by  the  father,  and  not  by  the  Court  of  Session ;  but  the  former  kiod 
of  appointment  was  preferable  by  the  law  of  Scotland. 
[Lord  Kingsdown. — Will  the  appointment  by  the  father  of  a  tutor  go  beyond  the  age  of  14?] 

It  may  do  so,  if  he  appoint  the  same  parties  curators  also,  and  the  father's  power  of  appointing 
curators  will  exclude  the  right  of  the  child  to  nominate  curators  up  to  21. 
[Lord  Kingsdown. — Still,  as  the  curators  have  no  power  over  the  person,  but  merely  over  the 
estate,  in  truth  it  comes  back  to  this,  that  by  the  law  of  Scotland,  the  authority  of  guardian,  quA 
guardian  of  the  person,  by  whomsoever  appointed,  ceases  when  the  child  attains  the  age  of  14-] 

That  is  so.  In  Johnstone  v.  Beattie^  a  case  was  referred  to  in  M.  4595,  which  was  also  in 
I  Paton,  Ap.  454,  and  that  case  was  obviously  misapprehended.  It  is  said,  that  here  Hx 
first  appointment  of  guardian  was  in  England.  The  writ  to  appoint  a  tutor  in  Scodaad, 
however,  issued  on  the  same  day  as  the  English  appointment,  though  the  Scotch  appointment 
was  not  made  till  the  30th  May.  But  in  Johnstone  v.  Beattie ,  and  Dawson  v.  yay,  the  priority 
of  appointment  was  disregarded.  Moreover,  the  true  test  is  the  domicile  of  the  infant,  and  that 
we  allege  is  Scotch. 

Sir  R.  Bethell  replied. — It  cannot  be  denied,  that  the  Court  of  Chancery  had  jurisdiction,  in 
^he  first  instance,  to  appoint  a  guardian,  and  afterwards  to  renew  that  appointment.     In  John- 
stone V.  Beattie^  there  was  no  doubt  as  to  the  jurisdiction  of  the  Court  of  Chancery ;  the  only 
doubt  was  as  to  the  proper  exercise  of  it.     It  follows,  that  if  the  English  Court  validly  exercises 
its  jurisdiction,  and  appoints  a  guardian,  that  office  shotild  be  recognized  and  adopted  by  the 
Courts  even  of  a  foreign  country.     The  subject  matter,  when  once  adjudicated  in  either  country, 
becomes  res  judicata.     It  is  true  the  office  of  guardian  will  not  inteifere  with  the  real  estate  in 
a  foreign  country,  for  that  must  be  managed  according  to  the  lex  ret  sita.    The  House  ought 
now,  therefore,  to  declare,  that  General  Stuart  was,  on  20th  July,  the  guardian  entided  to  the 
exclusive  custody  of  this  infant.    The  Coiut  of  Session  ought  also  to  have  inquired  how  the 
infant  came  to  Scotland,  and  if  it  appeared  the  infant  had  been  piu'Ioined  in  a  fraudulent  way 
out  of  the  English  jurisdiction,  there  should  have  been  an  order  directing  the  immediate  restora- 
tion of  the  infant  to  the  custody  from  which  it  was  surreptitiously  taken.     It  is  not  necessary  to 
allude  to  the  defective  state  of  the  law  of  Scotland  as  to  the  custody  of  infants.     The  mischiefs 
which  would  otherwise  result  from  that  law  are  no  doubt  corrected  to  some  extent  by  the  prudent 
habits  and  moral  disposition  of  the  people.     At  the  age  of  14,  an  infant  becomes  his  ovn 
master ;  he  may  associate  with  whom  he  likes,  he  may  dispense  with  all  education,  and  no  one 
can  interfere  with  him.    This  can  scarcely  be  boasted  of  as  a  valuable  privilege  of  Scotsmen, 
and  the  interests  of  the  infant  require,  that  he  should  be  saved  from  the  risk  incidental  to  bis 
being  left  at  that  age  in  Scotland.    The  jurisdiction  of  the  Court  of  Chancery,  or  of  the  Court 
of  Session,  as  to  custody  of  infants,  does  not  depend  on  the  domicile  of  the  infant    That  was 
repudiated  as  an  element  in  Johnstone  v.  Beattie,     Even  if  it  were  an  element,  there  are  no 
materials  now  for  deciding  it. 

Cur.  adv.  vuU. 

'  Lord  Chancellor  Campbell.— My  Lords,  I  think,  that  this  case  mainly  depends  upon  tie 
propriety  or  impropriety  of  the  interlocutor  of  the  Second  Division  of  the  Court  of  Session, 
dated  20th  July  i860,  refusing  then  to  interfere  respecting  the  custody  of  the  person  of  the 
infant  Marquis  of  Bute,  and  adjourning  the  further  consideration  of  the  subject  for  four  roontbs, 
till  the  20th  of  November  following.  In  examining  this  question,  I  beg  to  begin  by  observing, 
that,  as  to  judicial  jurisdiction,  Scotland  and  England,  although  politically  under  the  same 
Crown,  and  under  the  supreme  sway  of  one  united  legislature,  are  to  be  considered  as  independent 
foreign  countries,  unconnected  with  each  other.  This  case  is  of  a  judicial  nature,  although  not 
between  parties  who  are  plaintiffs  and  defendants,  and  it  is  to  be  treated  as  if  it  had  occurred  in 
the  reign  of  Queen  Elizabeth.  The  third  reason  of  the  appellant  is, — "  Because  in  this  case  tbc 
Great  Seal  had  authority  in  Scotland,  the  education  of  the  infant  Marquis  involving  ^^^ 
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considerations."     The  holder  of  the  Great  Seal  of  the  United  Kingdom  is  Lord  Chancellor  of 
Great  Britain,  and  by  statute  he  has  important  functions  to  exercise  in  Scotland,  such  as  the 
appointment  and  dismissal  of  magistrates,  and  sealing  writs  for  the  election  of  Scotch  Peers  and 
of  members  of  the  House  of  Commons  for  Scotland.     But  as  a  Judge,  his  jurisdiction  is  clearly 
limited  to  the  realm  of  England.    Although  Cardinal  Wolsey  was  impeached  for  having,  while 
Lord  Chancellor  of  England,  carried  the  Great  Seal  to  Calais,  I  conceive,  that  the  holder  of  the 
Great  Seal  may  now  kwfuUy  carry  it  into  Scotland,  and  there  use  it  for  sealing  Scottish  or 
Imperial  documents  which  ought  to  pass  under  the  Great  Seal  of  the  United  Kingdom.    Never- 
theless, as  Judge,  he  has  no  jurisdiction  in  Scotland  whatever.     In  this  respect  there  is  entire 
equality  and  reciprocity  between  the  two  divisions  of  this  island  ;  and  a  decree  of  the  Court  of 
Chancery  is  not  entitled  to  more  respect  in  Scotland  than  an  interlocutor  of  the  Court  of  Session 
in  England.     Nor,  as  far  as  jurisdiction  is  concerned,  does  it  make  the  slightest  difference,  that 
the  ward  for  whose  custody  this  dispute  has  arisen  is  a  peer ;  and  we  care  not  whether  he  be 
denominated  a  peer  of  Scotland  or  of  Great  Britain,  or  whether  he  be  a  peer  or  a  peasant.     I 
must  likewise  observe,  that  our  view  of  the  question  of  jurisdiction  will  not  be  influenced  by 
any  comparison  between  the  merits  of  the  law  of  Scotland  and  of  the  law  of  England  respecting 
minors.    If  I  deem  it  inexpedient,  that  a  boy  should  become  his  own  master  at  fourteen,  with  the 
power  of  managing  his  property,  of  marrying  as  he  pleases,  of  making  a  will,  and  of  conducting 
his  education  according  to  his  own  fancy,  or  entirely  neglecting  it,  1  form  my  opinion  on  the 
interlocutor  of  20th  July  i860,  as  if  this  hazardous  confidence  in  precocious  prudence  were  to  be 
attributed  to  the  law  of  England,  and  the  law  of  Scotland  subjected  orphans  to  the  control  of  a 
guardian  till  they  reach  the  mature  age  of  twenty-one. 

But  it  is  material,  that  I  should  now  state  the  facts  which  were  before  the  Court  of  Session 
on  the  2oth  July  1860^  and  on  which  it  was  their  duty  to  adjudicate.     The  late  Marquis  of  Bute, 
having  died   at  Cardiff,  on    i8th  March   1848,  without  having  named  any  guardian  for  his 
son,  then  six  months  old,  on  3rd  May  1848  a  petition  was  presented  to  Coitenham  L.  C. 
by  the  Marchioness  of  Bute,  then  in  England  with  her  child,  that  she  might  be  appointed 
his  guardian.     Cottenham    L.   C.   in  the    exercise  of    his  unquestionable  jurisdiction,  by 
an    order    of    nth   May   1848,   reciting   the    petition,   and  that  all   parties  concerned    had 
attended    his    Lordship,   including   counsel    representing    Lord    James    Stuart,   the    nearest 
male   relation    of   the   infant,  and   the   executors   of   the    late   Marquis,  ordered,  —  ''That 
Sophia  Frederica  Christina,  Marchioness  of  Bute,  be  appointed  guardian  to  the  infant  during 
his   minority,  or  until  further  order  of  this  Court."      She  was  thereby  lawfully  constituted 
custodier  of  the  person  of  the  infant,  till  he  should  reach  the  age  of  twenty-one  years.     All 
parties  consented  and  were  satisfied.     On  the  30th  May  1848,  Lord  James  Stuart,  as  nearest 
agnate,  was  appointed  ''  tutor  dative  "  in  Scotland,  to  manage  the  property  in  Scotland,  without 
any  contemplated  interference  with  the  guardianship  of  the  Marchioness,  under  the  authority  of 
the  Court  of  Chancery.    Accordingly,  without  any  question  or  interference  from  any  quarter,  she 
acted  as  custodier  of  the  infant,  and  his  sole  guardian,  residing  with  him  sometimes  in  England, 
sometimes  in  Scotland,  and  superintending  the  management  of  his  property  in  England,  to  the 
amount  of  ;£? 5,000  a  year,  till  her  death,  which  occurred  on  the  28th  of  December  1859.    By  her 
-will  she  had  expressed  a  strong  desire  that  the  Court  of  Chancery  in  England  would  appoint  as 
guardians  of  her  infant  son,  Major  General  Stuart,  Sir  Francis  Gilbert,  and  Lady  Elizabeth 
Moore.     Sir  Francis  Gilbert  was  then  resident  abroad  in  a  diplomatic  capacity.     But  on  the  7th 
of  February  1865,  on  a  petition,  in  the  name  of  the  infant  Marquis,  presented  by ''  Lady  Elizabeth 
Moore,  his  next  friend,"  it  was  ordered  by  Vice  Chancellor  Stuart,  representing  the  Lord  High 
Chancellor,  "that  Charles  Stuart  of  Hubborne  Lodge,  in  the  county  of  Hants,  and  the  said 
Elizabeth  Ann  Moore,  be  appointed  guardians  of  the  person  of  the  said  infant,  during  his 
minority,  or  until  the  further  order  of  this  Court."    The  infant  having  been  duly  constituted  a 
ward  of  the  Court  of  Chancery,  and  the  guardian  first  appointed  to  him  being  dead,  there  can  be 
no  doubt  of  tbe  authority  of  the  Court  of  Chancery  to  appoint  other  guardians  in  her  stead. 
And  General  Stuart  and  Lady  Elizabeth  Moore  were,  in  loco  parentis ,  the  lawful  custodiers  of 
bis  person  till  he  should  reach  twenty-one,  or  the  Court  should  otherwise  order.   The  infant  was 
then  under  the  separate  care  of  Lady  Elizabeth  Moore,  the  very  dear  friend  of  his  mother.     He 
had  been  most  tenderly  reared,  and  he  gave  promise  of  considerable  intellectual  capacity,  as 
well  as  of  good  disposition ;  but  his  education  had  been  sadly  neglected,  and  it  was  reckoned 
highly  desirable,  that  he  should  be  speedily  sent  to  a  public  school  in  England    Lady  Elizabeth 
Moore,  always  acting  from  kindness  and  disinterested  motives,  although  afterwards  most  indis- 
creetly, at  first  was  willing  to  concur  in  this  purpose,  and  to  leave  the  boy  to  the  management  of 
General  Stuart     Having  him  with  her  at  Mountstuart  House  in  the  Isle  of  Bute,  on  the  nth  of 
February  i860,  she  wrote  to  General  Stuart,  "  Mine  is,  after  all,  merely  a  nominal  guardianship ; 
the  duties  and  difficulties  of  such  an  important  post  naturally  devolve  upon  a  man.     It  affords 
me  great  satisfaction  that  my  young  cousin  has  a  guardian  good  and  wise,  and  experienced  in 
the  world,  like  General  Stuart.'*     On  the  14th  of  February,  General  Stuart  wrote  back  to  her: 
^'  Vice  Chancellor  Stuart  was  decidedly  of  opinion,  that  Bute  should  be  brought  at  once  away 
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from  his  island  and  mix  with  other  boys ;  in  short,  that  he  should  enter  on  a  boy's  world,  like  his 
contemporaries.     He  had  formed  this  opinion  before  I  had  had  any  communication  with  him; 
but  I  did  then  tell  him,  that  the  boy  had  lived  with  a  nurse  until  the  present  time,  that  the 
woman  was  still  with  him,  and  that  I  did  think  the  time  was  come  to  separate  him  from  her 
altogether.     The  Vice  Chancellor  desires  to  have  a  general  scheme  of  education  proposed  by  the 
guardians,  and  laid  before  him.     I  informed  him,  that  our  ward,  though  precocious  in  intellect, 
and  in  some  respects  in  general  information,  is  very  backward  in  Latin,  and  quite  ignorant  of 
Greek,  and,  what  is  perhaps  worse,  that  he  knows  nothing  of  French.     I  therefore  suggested, 
that  he  should  come  to  my  home  at  once,  where  I  could  best  judge  of  his  tutor' s  suitableness  for 
his  post.  The  scheme,  which  I  laid  in  rough  before  the  Vice  Chancellor,  met  with  his  unqualified 
approval ;  but  before  it  is  finally  submitted  to  the  Court,  I  shall  of  course  wish  to  know  what 
you  think  of  my  suggestions.'*    The  following  was  her  most  praiseworthy  answer : — **  I  am  quite 
ready  to  give  up  the  boy  whenever  you  like  to  claim  him.   I  believe  the  changes  you  contemplate 
making  are  likely  to  be  highly  advantageous  to  him  in  every  respect,"     General  Stuart  accord- 
ingly repaired  to  the  Isle  of  Bute  to  receive  the  boy.     Lady  Elizabeth  refused  then  to  part  vith 
him,  and  entreated,  that  he  might  be  left  with  her  for  a  short  time,  she  undertaking  to  come  with 
him  herself  to  London,  and  there  to  surrender  him.     General  Stuart  too  easily  consented  to  this 
arrangement.     She  actually  did  bring  the  boy  to  London.     While  at  Newcastle,  on  her  joomey 
to  the  south,  she  wrote  to  General  Stuart:  ''After  Monday  next  I  think  of  proposing  to  take 
Bute  to  Hubborne,  at  any  time  that  may  best  suit  your  arrangements  ;  *'  and  a  few  days  after  her 
arrival  in  London  she  wrote  to  General  Stuart :  *'  There  are  still  some  visits  that  Bute  must  pay. 
I  propose  taking  Bute  to  Hubborne  anytime  that  it  is  quite  convenient  to  you,  on  or  after 
Wednesday  next."     General  Stuart  wrote  back,  appointing  Friday,  March  30th.     A  delay  arose 
on  account  of  the  alleged  indisposition  of  the  young  Marquis,  although  General  Stuart  had 
'*  deeply  lamented  the  loss  of  several  weeks  to  a  boy  so  backward  in  his  education."    A  complete 
change  had  now  come  over  the  mind  of  Lady  Elizabeth,  and  she  had  formed  the  resolution  of 
keeping  the  poor  ill-used  boy  entirely  to  herself  and  the  nurse.    On  the  2d  of  April  she  wrote  to 
General  Stuart  in  the  following  alarming  strain : — "  Much  has  passed  in  my  mind  on  the  subject 
of  your  plans  with  respect  to  Bute.     1  find  he  contemplates  leaving  me  with  alarm,  and  is  so 
unhappy  about  it,  that  I  cannot  but  feel  it  is  a  step  which  ought  not  to  be  directly  taken,  without 
any  actual  necessity.     I  think  you  will  feel,  that  Bute  himself  ought  to  be  consulted  before  ve 
decide  on  what  is  so  material  to  his  future  prospects.     I  therefore  feel  the  absolute  necessity  of 
my  entirely  giving  up  my  intended  visit  to  Hubborne."    In  General  Stuart's  answer,  on  the  3d 
April,  he  writes :  "  You  say  that  Bute  himself  ought  to  be  consulted,  a  point  on  which  I  regret 
to  be  compelled  to  differ  with  you  entirely.     If  a  child  is  to  be  fit  judge  of  such  matters,  why 
should  he  have  a  guardian  at  all  ?     I  propose  to  submit  to  the  Vice  Chancellor,  that  the  present 
unsettled  state  of  things  is  most  injurious  to  Bute ;  that  he  should  learn  at  once  whom  he  is  to 
belong  to  and  be  guided  by  during  his  minority ;  and  that,  if  my  house  is  to  be  his  home,  it  is 
absolutely  necessary,  that  he  should  come  to  it  at  once.    He  certainly  did  not  appear  to  contem- 
plate the  idea  with  any  alarm  a  month  ago.     Had  I  not,  in  deference  to  your  wishes,  abandoned 
my  intention  to  bring  him  away  with  me  from  Mountstuart,  this  alarm  perhaps  would  never  have 
existed,  or,  at  all  events,  have  long  since  ended,  and  he  would  ere  this  have  been  reconciled  to 
the  change,  and  peaceful  and  happy  with  me."    On  the  5th  of  April  she  wrote  back,  that,  as 
they  differed,  the  Vice  Chancellor  ought  to  decide  between  them ;  and  next  day  he  gave  her 
notice,  that  he  should  take  the  necessary  steps  for  that  purpose.    General  Stuart  according  called 
in  professional  aid,  and  himself  saw  the  Vice  Chancellor  on  the  subject.     Lady  Elizabeth,  to 
favour  the  stratagem  she  had  now  formed,  for  a  time  gave  reason  to  believe,  that  she  entirely 
concurred  in  this  course,  for  on  the  i6th  of  April  she  presented  a  petition  to  the  Lord  Chan- 
cellor, as  "  next  friend  "  of  the  infant,  joining  the  name  of  General  Stuart  as  a  petitioner, 
and  praying,  *^  That  a  scheme  should  be  settled  for  the  education  and  maintainance  of  the  infant.^ 
On  the  2oth  of  April  an  order  was  made  for  such  a  scheme,  Lady  Elizabeth  appearing  by  counsel 
and  consenting  to  the  order.     But  in  the  meantime  she  had  clandestinely  and  furtively  and 
fraudulently  removed  the  infant  from  the  jurisdiction  of  the  Court  of  Chancery,  and  was  prepared 
to  set  the  Court  of  Chancery  at  defiance.     In  the  evening  of  the  same  i6th  of  April  she  bad 
carried  the  infant  with  her  to  the  railway  station  at  King's  Cross,  notwithstanding  his  supposed 
indisposition ;  had  conducted  him  by  rail  under  the  cloud  of  night  from  London  across  the 
Border  between  England  and  Scotland,  and  next  morning  had  deposited  him  at  the  Granton 
Hotel,  near  Edinburgh.    A  "scheme  "  nevertheless  was  proposed,  and  on  the  nth  of  May  was 
regularly  approved  of  by  the  Vice  Chancellor,  directing  {inUr  alia)  as  follows : — "  The  infant 
Marquis,  together  with  a  tutor,  is  to  reside  with  his  guardian,  the  said  Charles  Stuart,  or  where 
the  said  Charles  Stuart  shall  consider  proper,  till  the  end  of  the  month  of  August  i860;  and  he 
is  then  to  be  sent  to  a  proper  private  school ;  and  on  his  attaining  the  age  of  fourteen  years  he 
is  to  be  sent  with  a  private  tutor  to  Eton  or  Harrow,  as  his  guardians,  the  said  Charles  Stuart 
and  Lady  Elizabeth  Ann  Moore,  may  determine.     Necessary  and  proper  establishments  at 
Cardiff  Castle,  in  South  Wales,  and  Mountstuart,  in  the  island  of  Bute,  are  to  be  kept  up  for  the 
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occasional  residence  of  the  infant  Marquis."  General  Stuart  forthwith  proceeded  to  Edinburgh 
to  reclaim  his  ward.  On  the  21st  of  June,  a  copy  of  this  order  was  personally  served  on  Lady 
Elizabeth  ^{oore,  and  she  was  required  to  deliver  up  the  ward  to  General  Stuart,  but  she  absolutely 
refused  to  do  so.  In  consequence  of  her  misconduct  a  suit  was  commenced  in  the  Court  of 
Chancery  in  the  name  of  Lord  Harrowby,  as  next  friend  of  the  infant;  and  on  the  20th  of  June 
a  petition  was  presented  to  the  Lord  Chancellor,  praying  that  Lady  Elizabeth  Moore  might  be 
ordered  to  deliver  up  the  ward  to  Greneral  Stuart,  and  that  she  might  be  discharged  from  the 
guardianship. 

This  petition  was  personally  served  upon  her  at  Edinburgh,  where  she  still  retained  the  child 
in  her  custody.     On  the  6th  of  July  an  order  was  made  by  the  Court  of  Chancery  under  the 
Great  Seal,  "That  Lady  Elizabeth  Moore  should  on  or  before  the  13th  day  of  July  i860  deliver 
up  the  infant  Marquis  to  Major  General  Stuart,  to  the  intent,  that  he  might  reside  with  him,  or 
where  he  (the  Major  General)  should  consider  proper,  in  conformity  with  the  scheme ;  and  it 
was  further  ordered,  that  Lady  Elizabeth  Moore  should  be  discharged  from  being  a  guardian  of 
the  person  of  the  infant  Marquis ;  that  Major  General  Stuart  should  be  continued  as  such 
guardian;  and  that  he  should  be  authorized  to  take  all  necessary  steps  (if  any)  according  to  the 
law  of  Scotland  for  having  the  Marquis  delivered  up  to  him."   Next  day  this  order  was  personally 
served  on   Lady  Elizabeth  Moore.     General  Stuart,  still  wishing  to  treat  her  with  courtesy, 
requested  an  interview  with  her.     This  she  positively  declined.     He  then  called  at  the  hotel, 
where  shs  kept  the  boy  in  close  custody;  but  he  could  not  gain  access  either  to  the  one  or  to  the 
other.     Now  began  the  judicial  proceedings  in  Scotland  which  have  given  rise  to  this  appeal. 
On  the  13th  of  July  a  petition,  setting  forth  the  facts  of  the  case,  was  presented  to  the  Court  of 
Session  by  General  Stuirt  and  Lady  Adelaide  Keith  Murray,  the  next  cognate  relation  of  the 
infant  in  Scotland ;  praying  the  Court  "  to  order  the  said  Lady  Elizabeth  Moore  forthwith  to 
deliver  up  the  said  infant  Marquis  of  Bute  to  the  petitioner,  the  said  Charles  Stuart,  in  conformity 
with  the  said  order  of  the  Court  of  Chancery,  and,  if  necessary,  to  grant  warrant  to  the  petitioner, 
the  said  Charles  Stuart,  or  to  such  other  person  as  the  said  Court  of  Session  might  appoint  for 
that  purpose,  to  remove  the  said  Marquis  of  Bute  from  the  custody  of  the  said  Lady  Elizabeth 
Moore,  and  to  take  or  deliver  him  into  the  charge  of  the  petitioner,  the  said  Charles  Stuart,  or 
to  grant  such  other  orders  or  warrants  as  to  the  said  Court  of  Session  should  seem  proper."  On 
the  1 8th,  19th,  and  20th  days  of  July  i860,  this  case  came  on  to  be  solemnly  heard  by  the  Judges 
of  the  Second  Division  of  the  Court  of  Session.     There  has  been  laid  before  us  a  full  account 
taken  by  shorthand  writers,  and  allowed  to  be  accurate,  of  all  that  was  said  during  these  three 
days  at  the  bar  and  from  the  bench.     I  am  grieved  to  say,  my  Lords,  that  I  can  by  no  means 
read  this  account,  and  the  interlocutor  at  last  pronounced,  with  the  satisfaction  and  the  pride 
generally  excited  in  my  mind  when  I  am  called  upon  to  examine  the  judicial  proceedings  of  my 
native  country.     This  was  a  case,  if  ever  there  was  one,  r^f^mng  festinum  remedium.     No  fact 
at  all  material  was  in  dispute.     Indeed,  Lady  Elizabeth  Moore*  s  counsel,  not  controverting  the 
facts  relied  upon  by  the  petitioners,  boldly,  in  the  just  discharge  of  his  duty,  contended  that, 
although  she  had  been  discharged  from  the  guardianship  by  the  Court  of  Chancery,  and  although 
she  had  no  longer  any  right  to  the  custody  of  the  ward,  her  custody  of  him  ought  not  to  be  dis- 
turbed, and  the  ward  ought  not  to  be  delivered  up  to  the  guardian  from  whom  he  had  been 
clandestinely  and  furtively  and  fraudulently  taken,  in  contempt  of  the  supreme  court  of  a  foreign 
country,  having  indisputable  jurisdiction  to  appoint  a  guardian.     The  Judges  asked  for  a  pre- 
cedent for  such  an  order  as  was  prayed,  witnout  suggesting,  that  since  the  institution  of  the 
Court  of  Session,  there  ever  had  been  an  instance  of  such  a  ravishment  of  ward,  or  of  a  ward 
so  brought  into  Scotland,  and  so  reclaimed.   The  Judges  talked  of  the  petitioners  being  disentitled 
to  the  relief  claimed  on  account  of  the  length  of  time  the  child  had  been  in  Scotland,  their  Lord- 
ships not  considering  how  slowly  litigation  may  sometimes  proceed  in  Scotland,  and  forgetting 
that  General  Stuart,  having  made  fresh  pursuit  after  the  fugitives,  had  done  all  in  his  power  to 
obtain  speedy  redress  in  that  country.     The  Judges  likewise  relied  much  on  the  objection,  that 
the  orders  of  the  Court  of  Chancery  were  not  sufficiently  authenticated,  although  their  authen- 
ticity had  not  been  seriously  questioned,  although  a  dispute  about  the  custody  of  a  ward  be  a 
proceeding  in  which  technical  forms  are  not  strictly  observed,  although  reasonable  evidence  of 
the  authenticity  of  the  orders  had  been  given,  and  although  an  offer  was  made  to  send  by 
telegraph  for  the  desiderated  proof,  which  in  twenty  four  hours  might  have  been  regularly  laid 
before  the  Court. 

Finally,  knowing  that  Lady  Elizabeth  Moore  had  broken  her  word  and  betrayed  her  duty  by 
her  flight  from  London  to  Edinburgh  with  the  ward  of  Chancery,  and  that  it  was  of  vital  import- 
ance to  the  welfare  of  the  ward,  that  he  should,  as  soon  as  possible,  be  under  the  management 
of  General  Stuart,  and  be  sent  to  a  public  school,  instead  of  remaining  under  the  tutelage  of  a 
nurse,  the  Cou't  refused  altogether  to  interfere  with  the  custody  of  the  ward  :  and  requiring  an 
answer  where  no  fact  was  disputed,  they  pronounced  an  interlocutor  "  superseding  consideration 
of  the  petition  till  the  third  sederunt  day  in  November  next,"  being  the  20th  of  November,  thus 
creating  a  delay  of  four  months,  from  which  most  serious  detriment  inevitably  must  arise  to  the 
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unfortunate  ward.  The  Court  of  Session  had  undoubted  jurisdiction  over  the  case.  By  tbeir 
HobiU  officium,  conferred  upon  them  by  their  sovereign  ^s  parens  pat ria,  it  is  their  duty  to  take 
care  of  all  infants  who  require  their  protection,  whether  domiciled  in  Scotland  or  not.  But  1 
venture  to  repeat  what  I  laid  down  for  law  in  this  House  nearly  twenty  years  ago,  *' that  the 
benefit  of  the  infant  is  the  foundation  of  the  jurisdiction,  and  the  test  of  its  proper  exercise." 
Can  any  human  being  doubt,  that  on  the  20th  of  July  i860,  it  would  have  been  for  the  benefit  of 
the  infant  Marquis  of  Bute,  that  he  should  be  taken  from  the  custody  of  Lady  Ellzabetli  Moore 
and  the  nurse,  and  sent  to  a  public  school,  under  the  superintendence  of  General  Stuart,  who 
had  been  selected  as  guardian  with  the  consent  of  the  whole  Bute  family,  and  whom  Lady  Eliza- 
beth herself  had  described,  as  so  well  qualified  to  act  as  guardian  to  a  young  nobleman  ? 

The  refusal  to  interfere  is  rested  on  the  decision  of  this  House  in  Johnsiotu  v,  BeaitU; 
and  I  do  sincerely  believe,  that  that  decision  was  the  true  cause  why  the  Court  of  Session 
in  this  present  case  refused  to  interfere.   I  regret  that  decision,  and  I  must  confess,  that  in  some 
of  the  proceedings  in  that  case,  and  in  the  language  of  some  members  of  your  Lordships'  House 
who  took  part  in  that  decision,  there  was  ground  lor  the  Scotch  Judges  apprehending,  that  the 
Court  of  Chancery  was  encroaching  on  their  jurisdiction.  The  application  for  English  guardians 
there  made,  was  certainly  with  an  intention,  which  the  parties  making  it  entertained,  to  supersede 
the  Scotch  guardians,  who  had  been  duly  appointed  to  the  female  child  in  Scotland,  under  her 
father's  will,  she  being  domiciled  in  Scotland,  being  in  England  only  for  a  temporary  purpose, 
having  landed  estates  in  Scotland,  having  no  property  whatever  in  England,  there  being  a  prayer 
in  the  bill  for  appointing  English  guardians,  so  that  the  Scotch  guardians  should  account  to  them, 
and  there  being  no  suggestion,  that  the  Scotch  guardians  had  in  any  respect  misconducted 
themselves,  or  ^ere  in  any  respect  incompetent  to  take  charge  of  her  education ;  but  all  that  can 
be  considered  as  judicially  decided  by  the  House  was,  that  if  there  be  a  foreign  child  in  England, 
with  guardians  duly  appointed  in  the  child's  own  country,  the  Court  of  Chancery  may,  without 
any  previous  inquiry  whether  the  appointment  of  other  guardians  in  England  is  or  is  not  neces- 
sary, and  would  or  would  not  be  beneficial  for  the  child,  make  an  order  for  the  appointment  of 
English  guardians.   Allowing  the  jurisdiction  of  the  Court  of  Chancery,  I  thought,  that  it  was  not 
properly  exercised  for  the  good  of  the  infant,  and  that  such  an  exercise  of  it  was  a  dangerous 
precedent  for  the  appointment  of  guardians  to  any  foreign  child  residing  casually  in  England,  for 
health,  education,  or  amusement ;  the  necessary  consequence  of  which  is,  that  the  ward,  till 
reaching  the  age  of  twenty  one,  cannot  leave  the  realm  of  England  without  leave  of  the  Court  of 
Chancery.   But  the  House  did  not  decide,  and  no  member  of  the  House  said,  that  foreign  guard- 
ians are  to  be  entirely  ig^nored,  or  laid  down  anything  to  countenance  the  notion  that  a  guardian 
who  has  been  duly  appointed  in  a  foreign  country,  and  who  comes  into  England  or  Scotland  to 
reclaim  a  ward  stealthily  carried  away  from  him,  is  to  be  treated  as  a  stranger  and  an  intruder. 
On  the  contrary,  an  alien  father,  whose  child  had  been  so  carried  away  from  him,  and  brought 
into  England,  would  undoubtedly  have  the  child  restored  to  him  in  England  by  a  writ  of  habeas 
corpus;  and  I  believe,  that  the  same  remedy  could  be  afforded  to  a  foreign  guardian,  standing 
in  loco  pareniisy  on  the  ravishment  of  his  ward.     Lord  Langdale,  who  was  one  of  the  Lords  who 
concurred  in  the  judgment  of  the  House  m  Johnstone  v.  Beattie,  said:  "  If  it  should  unhappily 
become  necessary  to  call  upon  the  Courts  of  the  two  countries  to  ejcercise  their  powers,  I  know 
of  nothing  which  would  render  it  impracticable  for  the  English  Court  of  Chancery  to  order  the 
guardian  resident  in  England  to  deliver  up  the  infant  to  the  guardian  resident  in  Scotland.  And 
why  should  we  doubt,  that  the  Scotch  Courts  would  consider  beneficial  to  the  infant  the  same 
course  of  management  which  upon  evident  consideration  had  been  approved  by  the  Eng^sh 
Court  of  Chancery,  and,  if  necessary,  order  the  guardian  resident  in  Scotland,  being  the  tutor  or 
curator  there,  to  deliver  up  the  infant  to  the  guardian  resident  in  England  ?    I  cannot  anticipate 
differences  of  opinion,  or  that  either  of  the  Courts  would  have  any  difBcuIty  in  directing  that 
which  would  be  most  beneficial  to  the  infant.    It  is  not  reasonable  to  suppose,  that  the  Courts  of 
the  two  countries  would  conflict  in  such  a  matter.    If  difficulties  should  occur,  they  must  be  met 
as  they  best  may,  by  adopting  that  course  which,  under  the  circumstances,  shall  appear  to  be 
for  the  benefit  of  the  infant."    I  must  use  the  freedom  to  observe,  that  whatever  opinion  the 
Scotch  Judges  may  justly  form  of  the  decision  of  this  House  in  Johnstone  v.  Beattie,  they  wouW 
have  acted  with  more  dignity  and  more  magnanimously,  as  well  as  more  judicially,  if  they  had 
calmly  and  promptly  considered  what  was  for  the  benefit  of  the  infant,  and  had  recollected,  that 
a  Court  may  not  only  be  censured  for  exceeding  its  jurisdiction,  but  for  declining  to  exercise  its 
jurisdiction  for  the  relief  of  a  suitor,  from  the  apprehension,  that  in  another  cause  its  jurisdiction 
has  been  unjustifiably  encroached  upon  by  another  Court.     I  can  take  upon  myself  to  say,  that 
Johnstone  v.  Beattie^  whether  properly  or  improperly  decided,  is  no  authority  whatever  for  (he 
mterlocutor  of  the  20th  July,  appealed  against.     In  perfect  harmony  with  that  decision,  the 
petition,  for  the  restitution  of  the  ward  to  the  guardian,  might  have  been  immediately  granted. 

Mr.  Palmer  arjjued,  that  this  could  not  have  been  done  till  the  domicile  of  the  infant 
bad  been  determined ;  a  period,  from  our  experience  in  Aikman  v.  Aikman  and  other  cases, 
whfch  very  probably  would  not  expu*e  till  the  infant  had  not  only  reached  puberty,  according  to 
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the  Scottish  law,  but  majority  according  to  the  English.  In  truth,  however,  though  the  domicile 
may  hereafter  be  important,  it  was  of  no  importance  then,  and  matters  ought  immediately  to 
have  been  restored  to  the  position  in  which  they  were  before  the  removal  of  the  ward. 

There  is  only  one  other  case,  which  I  think  I  am  called  upon  to  notice,  Dawson  v. 
Jay^  before  LORD  CHANCELLOR  Cranworth.  As  at  first  stated  at  the  bar,  it  certainly 
seemed  closely  in  point,  and  it  alarmed  me  much ;  for  we  were  told,  that  an  American  infant, 
who  had  a  gfuardian,  regularly  appointed  by  the  Supreme  Court  at  New  York,  having  been 
fraudulently  brought  to  England  against  the  will  or  the  guardian,  Lord  Cranworth  had 
refused  to  interfere,  and  would  not  order  the  infant  to  be  delivered  up  to  the  injured  guardian. 
But  on  the  case  being  examined,  it  turns  out,  that  the  infant  came  to  England  with  the  entire 
concurrence  of  the  guardian  originally  appointed,  who  continued  guardian  at  the  time  of  the 
removal;  and  that  it  was  another  guardian  afterwards  appointed  with  doubtful  regularity,  who 
wished  to  get  possession  of  the  infant,  and  carry  her  back  to  America,  after  she  had  been  living 
several  years  in  England.  It  further  appeared,  that  she  was  a  British  subject,  though  bom  in 
America;  and  the  Lord  Chancellor  was  thus  called  upon, without  any  offence  being  imputed 
to  her,  to  sentence  her  to  transportation  to  America  by  the  decree  of  a  Court  of  Equity.  That 
case,  therefore,  has  no  application  to  the  present.  I  do  not  think  I  ought  to  say  more  upon  the 
technical  objection  about  evidence  of  the  proceedings  in  Chancery,  Mr.  Palmer  having  very 
properly  admitted,  that  the  Judges  may  be  considered  as  having  pronounced  the  interlocutor  of 
2oth  July  i860,  with  knowledge  of  the  proceedings  in  Chancery.  In  my  opinion,  the  interlocutor 
of  20th  July  i860  must  be  reversed.  All  the  others  included  in  the  first  and  second  appeal, 
necessarily  fall  along  with  it.  As  to  the  incompetency  of  the  appeals,  because  no  final  judgment 
has  been  pronounced,  I  do  not  think  it  necessary  to  say  more  than  this:  either  this  petition 
respecting  the  custody  of  the  person  of  an  infant,  although  a  judicial  proceedings  is  not  a  cause 
within  the  meaning  of  the  statute  regulating  appeals ;  or  that  every  order  respecting  the  custody 
of  an  infant,  whether  granting  or  renising  the  petition,  must  be  considered  Anal ;  otherwise  there 
might  be  no  competent  appeal  respecting  the  custody  or  the  education  of  the  infant  till  he  has 
come  of  age.  Besides,  the  interlocutors  23d  of  Nov.  i860,  and  6th  Feb.  1861,  were  certainly 
final ;  and  the  two  appeals,  ob  coniingeniiam,  may  be  considered  as  conjoined.  If  the  interlocutors 
appealed  against  are  reversed,  the  orders  of  the  Court  of  Chancery,  the  subject  of  the  third 
appeal,  become  wholly  immaterial,  and  by  consent  they  are  to  be  vacated. 

1 1  remains  now  for  your  Lordships,  as  the  tribunal  of  appeal  from  the  Court  of  Chancery, 
to  pronounce  your  judgment  as  to  the  guardianship  of  the  infant  Marquis,  and  his  educa- 
tion and  maintenance.  I  think,  that  Major  General  Stuart  should  be  confirmed  as  his  sole 
guardian  during  his  minority,  or  till  further  order  of  the  Court  of  Chancery.  This  arrangement 
ought  to  be  cheerfully  acquiesced  in  by  the  young  Marquis ;  and  from  the  gratifying  statement 
we  have  of  his  good  sense  and  right  feelings,  we  doubt  not,  that  such  will  be  the  result,  notwith- 
standing the  assertions  which  Lady  Elizabeth  Moore  has  instructed  her  counsel  to  make  to  the 
contrary.  The  scheme  proposed  for  the  ward's  education  meets  with  my  entire  approbation. 
And  I  do  trust,  that  this  mteresiing  youth,  being  aware,  that  what  this  House  judicially  ordains 
must  be  obeyed  by  every  good  subject  as  the  law  of  the  land,  and  that  our  only  anxiety  is  to 
direct  that  which  we  conceive  to  be  for  his  good,  will  goon  auspiciously  while  in  statu pupillari; 
will,  in  due  time,  take  his  seat  in  this  House,  an  accomplished  nobleman ;  and  will  add  fresh 
splendour  to  the  illustrious  house  which  he  now  represents. 

Lord  Cranworth. — My  Lords,  it  is  not  my  intention  to  trouble  your  Lordships  with  more 
than  one  or  two  observations  upon  this  case,  for  however  important  it  is,  in  tmth  it  involves  very 
little  of  principle  which  requires  illustration.  In  the  exercise  of  the  jurisdiction  of  the  Lord 
Chancellor,  as  representing  the  Crown  ?l!&  parens  patrice^  and  protector  therefore  of  infants  who 
have  had  the  misfortune  to  lose  their  parents,  and  in  the  exercise  of  what  is  called  the  nobile 
oJHcium  of  the  Court  of  Session,  which  corresponds  very  much  to  that  which  exists  in  the  Lord 
Chancellor  in  this  country,  there  is  but  one  object  which  ought  to  be  kept  strictly  in  view,  and 
that  is  the  interest  of  the  infant.  Now  it  appears  to  me  to  be  a  matter  beyond  all  controversy, 
that  in  the  interlocutor  pronounced  by  the  Court  of  Session  on  the  20th  of  July  i860,  the  sole 
object  which  the  Court  ought  to  have  had  in  view  was  entirely  lost  sight  of.  Whatever  order  the 
Court  ought  to  have  made,  certainly  that  which  they  did  make  was  one  in  which  the  interests 
of  the  infant  were  lamentably  neglected.  For  at  this  important  period  of  this  infant's  age,  when 
his  education  having  been  so  lamentably  neglected,  that  every  week  and  every  day  was  important, 
to  leave  the  matter  undecided  for  four  months  could  not  have  been  right.  It  appears  to  me, 
further,  that  there  was  sufficient  before  the  Court  to  make  it  their  duty  at  once  to  order  the  infant 
to  be  delivered  up  to  the  guardian  who  had  been  selected  by  the  Court  of  Chancery.  That  is  the 
opinion  which  has  been  expressed  by  my  noble  and  learned  friend :  and  entirely  concurring  in 
that,  all  the  rest  seems  to  me  to  follow  as  of  course.  I  would  make  a  passing  observation  upon 
the  case  of  Johnstone  v.  Beattie.  Perhaps  it  might  have  been  a  decision  more  consonant  to  the 
principles  of  general  law,  to  have  held  there,  that  every  country  would  recognize  the  status  of 
guardian  in  the  same  way  as  they  undoubtedly  would  recognize  the  status  of  parent  or  the  status  of 
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husband  and  wife.     But  supposing  that  not  to  have  been  the  view  taken  by  this  House,  then  there 
is  nothing  in  that  decision  of  Johnstone  v.  BeattU  that  could  have  been  decided  otherwise,  or  that 
could  at  all  interfere  with  or  touch  the  present  questioa     For  all  that  was  decided  there  was, that 
the  status  of  guardian,  not  being  a  status  recognized  by  the  law  of  this  country,  unless  constituted  in 
the  country,  it  was  not  a  matter  of  course  to  appoint  a  foreign  guardian  to  be  English  guardian: 
but  that  that  was  only  a  matter  to  be  taken  into  consideration.     That  was  all  that  was  decided 
in  that  case  ;  and  whether  or  not  (as  I  have  already  said)  it  might  have  been  better  to  have  held, 
that  the  status  of  guardian  was  to  be  itself  recognized  without  further  inquiry,  is  quite  immaterial  to 
the  present  question.     My  Lords,  I  am  fully  prepared  to  say,  that  if  the  converse  of  the  present 
case  had  occurred  between  these  two  conflicting  jurisdictions,  I  should  have  felt  it  my  duty  to 
recommend  your  Lordships  to  take  precisely  the  course  which  I  now  recommend  you,  with  ihc 
concurrence  of  my  noble  and  learned  friend,  to  take  in  the  present  case.     If,  for  insrance,  an 
infant,  having  Scotch  guardians,  having  all  his  interests  in  Scotland,  and  having  had  a  proper 
scheme  for  his  education  in  Scotland,  proposed  to  and  sanctioned  by  the  Court  of  Session  in 
Scotland,  had  been  brought  to  this  country  ;  I  \nll  say  further,  even  if  it  had  not  been  brought 
clandestinely,  I  think  it  would  have  been  the  duty  of  the  Court  of  Chancery,  seeing  that  the 
scheme  which  had  been  settled  by  the  Court  in  Scotland  was  a  proper  scheme,  manifestly  for 
the  interest  of  the  infant,  to  order  the  infant  lobe  delivered  up  to  the  Scotch  guardian,  the  Scotd 
guardian  applying  for  it  in  order  to  carry  that  scheme  into  effect.     I  think  it  ought  to  be  under- 
stood, that  there  is  a  perfect  reciprocity  upon  this  subject  between  the  two  countries.    And  such 
reciprocity  existing,  in  my  opinion,  the  suggestion  of  my  noble  and  learned  friend  is  perfecdy 
correct ;  and  1  think  the  order  ought  to  be  made  in  the  terms  that  were  suggested  by  the  Attorney 
General.     I  have  very  slightly  modified  those  terms  ;  and  those  terms,  with  the  permission  of 
your  Lordships,  I  will  read.     "It  appearing  to  this  House  that  when  the  Court  of  Session 
pronounced  their  interlocutor  of  the  20th  July  i860,  the  interests  of  the  infant  Marquis  required, 
that  he  should  be  delivered  to  General  Stuart,  to  be  educated  according  to  the  scheme  settled  by 
the  Court  of  Chancery,  and  that  the  Court  of  Session  ought  then  to  have  given  such  directions 
as  were  proper  for  accomplishing  that  object ;  and  it  further  appearing,  that  the  interests  of  the 
infant  Marquis  still  require  that  he  should  be  so  educated :  therefore,  reverse  the  interlocutor  of 
the  20th  of  July,  and  the  subsequent  interlocutors  complained  of,  and  refer  it  back  to  the  Court 
of  Session  to  make  such  order  or  orders  as  may  be  proper  for  causing  the  infant  Marquis  to  be 
forthwith  delivered  to  General  Stuart,  (unless  he  shall  previously  have  been  so  delivered^  in  order 
that  he  may  be  educated  as  aforesaid,  according  to  the  directions  of  the  Court  of  Chancery.   And 
this  House  doth  order,  that  all  persons  parties  to  these  appeals,  or  any  of  them,  do  forthwith 
concur  in  all  acts  necessary  and  proper  for  obtaining  such  order  or  orders.     And  with  these 
declarations  and  directions  remit  the  matter  to  the  Court  of  Session."    As  to  the  order  of  Vice 
Chancellor  Stuart,  dated  9th  of  February  i860,  I  understand  that  by  consent  of  all  parties  that 
order  may  be  reversed.     We  think  that  the  costs  of  all  parties  ought  to  be  paid  out  of  the  infent's 
estate. 

Lord  Wensleydale. — My  Lords,  I  agree  entirely  with  my  noble  and  learned  friends,  who 
have  preceded  me,  in  the  advice  which  they  have  given  to  your  Lordships. 

It  is  much  to  be  lamented,  that,  in  a  case  so  urgent,  in  which  delay  was  likely  to  be  most 
prejudicial  to  the  best  interests  of  the  noble  Marquis,  the  Court  of  Session  should  have  interposed 
an  objection  on  a  matter  upon  which  there  really  was  no  dispute,  and  required  formal  proof  of 
the  appointment  of  General  Stuart  as  guardian  to  the  infant  by  the  Court  of  Chancery  in  England, 
and  of  the  order  of  the  Vice  Chancellor  Stuart  to  deliver  up  the  infant  to  his  English  guardian. 
The  result  of  that  objection  was,  that  the  Court,  by  their  order  of  the  20th  July  i860,  superseded 
the  consideration  of  the  petition  until  November  i860,  an  order  most  injurious  to  the  interests  of 
the  ward,  whose  education  was  of  the  utmost  importance  and  required  immediate  attention. 
This  does  not  appear  to  me  to  be  an  interlocutory  order,  within  the  meaning  of  the  28lhGeorige 
III.  cap.  151,  §  15,  which  applies  to  such  orders  in  regular  suits,  and  not  to  those  relating  to  the 
custody  of  infants,  in  which  every  order  may  be  considered  as  final.  And  therefore  the  appeal 
against  the  order  of  the  20th  July  i860  is  not  open  to  this  objection.  But,  at  all  events,  the  appeal 
against  the  orders  of  the  23rd  of  November  i860  and  the  7th  of  February  1861,  particularly  \^^ 
latter,  is  not  open  to  that  objection ;  and  the  important  question  of  the  custody  and  education  of 
the  infant  may  certainly  be  disposed  of  on  that  appeal. 

Your  Lordships  have  therefore  now  to  decide  whether  that  order  is  proper  under  the  circum- 
stances of  this  case,  which  relate  to  the  custody  and  education  of  a  young  nobleman,  a  British 
and  Scot:h  Peer,  having  a  Scotch  domicile  and  origin,  large  possessions  in  Scotland,  but  much 
larger  in  England,  but  who  has,  in  the  undoubted  exercise  of  its  lawful  authority,  been  made  a 
ward  of  the  English  Court  of  Chancery.  I  cannot  have  the  least  difficulty  in  saying,  that  the 
Court  of  Session  oujht  not  to  have  looked  at  this  case  in  a  mere  Scotch  point  of  view,  and  » 
have  dealt  with  it  as  if  the  noble  Marquis  had  been  solely  a  Scotch  pupil.  The  order  of  the  7"* 
of  February  is  therefore,  in  my  view,  wrong.  It  prohibits  and  discharges  the  appellant  fro^j 
removing  the  pupil,  on  any  pretence  whatever,  from  the  jurisdiction  of  that  Court.    The  Court 
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ought,  I  think,  (though  it  is  not  necessary  to  say  whether  they  were  bound  to  do  so,)  to  have 
availed  themselves  ot*  the  opportunity  of  giving  the  young  Marquis  a  proper  education,  which 
has  been  hitherto  unfortunately  neglected,  by  delivering  him  up  to  the  care  of  the  English 
guardian.  I  do  not  for  a  moment  dispute,  that  a  very  good  education  may  be  had  at  a  grammar 
school  in  Scotland,  or  at  a  more  advanced  period  of  life,  in  one  of  the  seats  of  learning,  the 
universities  of  that  country.  But  the  question  here  is,  as  to  the  education  of  a  person  who  is 
to  be  a  member  of  this  House,  and  to  move  in  the  higher  ranks  of  society.  And  he  ought  to 
be  sent  to  a  place  of  education  where  he  will  mix  with  many  of  the  same  class,  and  not  only  be 
educated  with  them  in  studies  suitable  to  their  station,  but  where  he  may  form  friendships  and 
intimacies  which  may  be  most  useful  to  him,  and  may  last,  as  we  know  by  experience,  for  the 
whole  of  life.  I  cannot,  therefore,  for  a  moment  doubt,  that  he  ought  to  be  sent  to  one  of 
the  great  public  schools  for  the  higher  classes  in  England,  and  one  of  the  universities  of  this 
part  of  the  United  Kingdom.  And  for  that  purpose  he  ought  to  be  delivered  up  to  the  English 
guardian.  And  he  will  then  remain  happily  under  his  care  till  he  attains  the  age  of  majority  in 
England,  and  will  not  be  left  in  the  very  dangerous  position  of  being  almost  his  own  master  at 
the  age  of  fourteen.     I  concur,  therefore,  entirely  in  the  proposed  judgment. 

Lord  Chelmsford. — My  Lords,  I  am  happy  to  be  able  to  express  my  cordial  concurrence 
in  your  Lordships'  determination,  because  I  am  satisfied,  that  it  is  calculated  for  the  benefit  of 
the.  infant,  which  ought  to  be  the  chief  object  of  our  regard,  and  I  trust,  that  it  will  have  the  effect 
of  protecting  him  against  himself  at  that  perilous  age  which  is  fast  approaching,  when,  according 
to  the  Scotch  law,  without  discretion  to  guide  himself,  he  would  become  the  uncontrolled  master 
of  his  own  person  and  fortune.  I  cannot  help  deeply  regretting,  that  so  many  precious  months 
have  been  consumed,  and  irrecoverably  lost,  in  which  the  Courts  of  the  two  countries,  instead  of 
cordially  co-operating  to  advance  the  best  interests  of  the  infant,  have  placed  him,  as  it  were,  in 
the  centre,  as  a  prize  to  be  contended  for  by  conflicting  jurisdictions.  I  should  be  sorry  to  see 
the  authority  of  the  Scotch  Courts  brol<en  in  upon  by  any  invasion  of  the  English  Courts,  but  I 
think  there  was  no  cause  for  the  jealousy  which  has  unhappily  been  excited  upon  the  present 
occasion.  I  agree  with  my  noble  and  learned  friend  opposite,  that  if  the  circumstances  had 
bean  reversed,  if  the  Scotch  Court  had  assumed  the  guardianship  of  the  infant,  and  the  infant 
had  been  improperly  removed  from  their  jurisdiction,  and  the  guardian  had  come  to  this  country 
to  reclaim  possession  of  his  infant  ward,  the  English  Courts  would  have  facilitated  the  guardian 
in  his  object ;  and  I  think,  that  they  would  not  have  examined  with  a  very  nice  and  critical  eye 
the  proof  of  the  orders  which  had  emanated  from  the  Scotch  authority,  or  if  there  had  been  any 
imperfection  in  the  proof,  they  would  have  facilitated  the  Court  in  obtaining  the  necessary  means 
of  establishing  their  authority.  But  all  this  has  passed.  Your  Lordships  have  now,  by^our 
supreme  authority,  dictated  a  scheme  for  the  care  and  protection  of  the  infant.  I  am  quite 
satisfied,  that  the  Court  of  Session  will  cheerfully  perform  everything  that  is  required  of  them  to 
do,  in  order  to  accomplish  your  Lordships'  objects,  and  that  at  last  the  lost  time  may  be  redeemed, 
and  the  infant  Marquis  may  commence  a  course  of  education  becoming  his  high  rank  and  his 
extensive  fortune. 

Lord  Kingsdown. — My  Lords,  I  entirely  concur  in  the  order  proposed. 

The  following  was  the  order  finally  settled  hy  the  House  of  Lords  in  the  Scotch  appeals  : — 
**  It  appearing  to  this  House,  that,  when  the  Court  of  Session  pronounced  their  said  interlocutor 
of  20th  July  i860,  the  interests  of  the  infant  Marquis  of  Bute  required,  that  he  should  be 
delivered  to  Major  General  Charles  Stuart,  the  appellant,  to  be  educated  according  to  the  scheme 
settled  by  the  Court  of  Chancery,  and  that  the  Court  of  Session  ought  then  to  have  given  such 
directions  as  were  proper  for  accomplishing  that  object ;  and  it  further  appearing  to  this  House, 
that  the  interests  of  the  infant  Marquis  of  Bute  still  require,  that  he  should  be  so  educated.  It  is 
therefore  ordered  and  adjudged  by  the  Lords  spiritual  and  temporal  in  Parliament  assembled, 
that  the  said  interlocutors  of  14th  and  20th  July,  and  21st  November  i860,  and  5th  and  6th  and 
23d  November  i860,  and  7th  February  1861,  be,  and  the  same  are  hereby  reversed  ;  and  it  is 
further  ordered,  that  it  be,  and  is  hereby  remitted  back  to  the  Court  of  Session  in  Scotland  to 
make  such  order  or  orders,  as  may  be  proper  for  causing  the  infant  Marquis  of  Bute  to  be  forth- 
with delivered  to  Major  General  Stuart,  unless  he  shall  previously  have  been  so  delivered,  in 
order  that  he  may  be  educated  as  aforesaid  according  to  the  directions  of  the  Court  of  Chancery ; 
and  this  House  doth  further  order,  that  all  persons,  parties  to  these  appeals,  or  any  of  them,  do 
forthwith  concur  in  all  acts  necessary  and  proper  for  obtaining  such  order  or  orders :  And  it  is 
further  ordered,  that  the  costs  of  all  parties  in  the  matters  be  paid  out  of  the  estates  of  the  infant 
Marquis  of  Bute  ;  and  it  is  also  further  ordered,  that  the  matters  be,  and  they  are  hereby 
remitted  back  to  the  Court  of  Session  in  Scotland,  to  do  therein  as  shall  be  just  and  consistent 
with  these  declarations  and  directions  and  this  judgment." 

For  Appellants^  Clayton,  Cookson,  and  Wainewright,  Solicitors,  London  ;  Maconochie  and 
Duncan,  W.S.,  Edinburgh. —/V?r  Lady  E.  Afoore,  Maitland  and  Graham,  Solicitors,  London  ; 
Maclachlan,  Ivory,  and  Rodger,  W.S.,  Edinburgh. — For  Tutor  at  law^  Farrer,  Ouvry,  and 
Farrer,  Solicitors,  London ;  J.  and  F.  Anderson,  W.S.,  Edinburgh. 
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JUNE  29,  1861. 
John  Weems,  Appellant,  v.   Mrs.  LovE  and  Others,  Respondents. 

Master  and  Servant — Reparation — Solatium — Parent  and  Child — M,,  a  workman^  'was  kiU^if 
the  fall  of  a  piece  of  machinery  owing  to  a  defect  caused  by  the  master's  ne^li^encc  M.s 
mother  raised  an  action  for  compensation  against  the  master. 

Held  (affir  ning  judgment),  That  as  parent  and  child  are  bound  mutually  to  support  each  other, 
and  M,  did  in  fact  support  his  mother,  she  had  a  right  of  action.^ 

This  action  was  raised  in  the  SheriT  court  of  Renfrewshire,  by  Janet  Houston  Mathieson,  2 
widow,  ani  conjluded  against  the  appellant  for  damages  in  respect  of  the  death  of  William 
Mdthieson,  her  son,  and  on  whom  she  was  mainly  dependent  for  her  support. 

William  Mathieson  was  a  journeyman  tinsmith,  in  the  employment  of  the  appellant,  a  plumber 
and  tinsmith  in  Johnstone,  in  the  county  of  Renfrew.  On  Monday  the  12th  of  November  1S55, 
Mathieson  was  killed  instantaneously  by  the  fall  of  a  cylinder  belonging  to  the  appellant,  under 
which  he  was  working,  and  which  had  been  suspended  by  means  of  a  chain  from  three  pole  by 
the  appellant,  or  under  his  order  and  direction.  The  action  was  founded  on  an  allegation  dT 
defect  in  the  apparatus,  by  means  of  which  the  cylinder  was  suspended,  and  want  of  due  skill 
and  attention  on  the  part  of  the  appellant,  or  of  those  for  whom  he  was  responsible  in  suspend- 
ing it.  A  proof  having  been  led,  the  Sheriff  substitute  pronounced  a  judgment,  by  which  he 
assoilzied  the  appellant.  This  interlocutor  was  recalled  by  the  Sheriff,  who  found  that  the  injurj 
had  occurred  through  defect  in  the  apparatus  used  by  the  appellant,  and  he  found  the  appellant 
liable  in  j£i25  of  damages  to  Mrs.  Mdthieson. 

The  appellant  having  advocated  the  case  to  the  Court  of  Session,  the  Lord  Ordinary  (Kinloch) 
confirmed  the  Sheriff's  finding,  and  the  Inner  House  adhered.  Mrs.  Mathieson  ha vin^^  died,  the 
Court  sisted  the  present  respondents  as  parties  in  the  cause. 

Weems  appealed,  maintaining  in  his  printed  case,  that  the  judgment  should  be  reversed— 
I.  Because  the  late  Mrs.  Mathieson,  the  pursuer  in  the  Sheriff  court,  in  whose  right  the  respooii- 
ents  now  stand,  has  not  set  forth  any  title  to  sue  the  action  ;  and  2.  Even  on  the  assumption,  that 
the  death  of  her  son  had  been  caused  by  the  fault  of  the  appellant,  no  relevant  case  has  been 
set  forth  for  awarding  damages  by  way  of  reparation  to  her,  or  to  the  respondents,  as  her 
representatives.  Greenhorn  v.  Addie  and  Aliller,  17  D.  860.  3.  Because  the  judgments 
appealed  against  contain  no  findings  in  point  of  fact  relevant  or  sufficient  to  support  the  con- 
clusion in  point  of  law,  that  the  appellant  was  liable  in  damages  to  Mrs.  Mathieson,  e^^ 
assuming  the  death  of  her  son  to  have  been  occasioned  by  the  appellant's  fault  4.  Because  the 
judgment  of  the  Lord  Ordinary  adopted  by  the  Court,  appears,  from  his  Lordship's  own 
statement  of  his  views,  to  have  been  pronounced  on  an  erroneous  view  in  reference  to  the 
law.  APNaughton  v.  The  Caledonian  Railway,  21  D.  160;  Paterson  v.  Wallace,  i  Macq. 
Ap.  748,  ante,  p.  389 ;  Bartonshill  Coal  Co,  v.  Reid,  3  Macq.  A  p.  266;  30  Sc.  Jur.  597,  ante^ 
p.  785.  5.  Because  the  only  finding  in  fact  in  the  judgments  of  the  Lord  Ordinary  and  of  the 
Inner  House  under  review,  in  which  allusion  is  made  to  the  appellant  personally  in  connexion 
with  the  apparatus  or  with  the  facts  of  the  accident,  is  altogether  out  with  the  conclusions  of  the 
summons,  and  therefore  the  Court  were  not  entitled  to  pronounce  said  finding.  6.  Because  the 
defects  in  the  apparatus  and  its  mode  of  suspension,  which  are  the  only  grounds  of  action  stated 
in  the  summons,  so  far  as  found  by  the  Court,  are  not  found  in  point  of  fact  to  have  arisen,  as 
alleged  in  the  summons,  from  want  of  due  skill  or  attention  on  the  part  of  the  defender,  or  some 
person  or  persons  for  whom  he  is  responsible,  and  therefore  it  does  not  follow  in  point  of  law,  as 
found  by  the  Court,  that  the  death  of  William  Mathieson  was  occasioned  by  the  fault  of  the 
appellant,  and  that  the  appellant  is  in  respect  thereof  liable  in  damages. 

The  respondents  in  their  printed  case  supported  the  judgment  on  the  following  grounds  :— 
I.  The  findings  in  fact  in  the  interlocutor  of  the  Lord  Ordinary,  adopted  by  the  Court,  are  final 
by  force  of  statute,  and  cannot  be  reviewed  by  the  House  of  Lords.  2.  The  findings  in  law  in 
that  interlocutor  follow  legitimately  from  the  final  findings  in  fact  3.  The  appellant  did  not  use 
due  precaution  for  the  safety  of  his  workmen,  either  in  the  construction  or  the  use  of  the  apparatus, 
and  Mathieson  was  killed  in  consequence  of  the  want  of  such  precautions.  4.  The  cylinder  fell 
through  the  defect  of  the  machinery  used  to  suspend  it,  that  defect  arising  from  the  negligence 

1  S.  C.  4  Macq.  Ap.  215;  33  Sc.  Jur.  621. 
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and  want  of  skill  of  the  appellant,  and  the  appellant  was  bound  to  provide  sufficient  and  secure 
machinery.  5.  The  appellant  invented  the  machinery,  examined  and  approved  of  it  when  it  was 
constructed,  and  used  it;  and  therefore  he  alone  is  responsible  for  the  consequences  of  iis  insuf- 
ficiency. 6.  Any  defence  that  the  death  of  Mathieson  was  caused  by  the  fault  of  any  party 
other  than  the  appellant,  is  excluded  as  a  ground  of  appeal  by  the  findings,  in  the  interlocutor  of 
the  Lord  Ordinary,  of  the  facts  which  caused  the  accident,  and  which  findings  are  by  statute 
final.  7.  The  evidence  in  the  case  affords  no  ground  for  the  defence,  that  the  death  of  Mathieson 
"was  caused  by  the  fault  of  any  party  other  than  the  appellant. 

*SVr  F.  Kelly  Q.C.,  and  Anderson  Q.C.,  for  the  appellant. — This  judgment  of  the  Court  below 
"was  not  in  conformity  with  the  Judicature  Act,  6  Geo.  I  v.  c.  120,  §  40,  for  it  contains  no  specific 
and  relevant  finding  of  the  facts  sufficient  to  import  liability  on  the  part  of  the  appellant — 
Wemyss  v.  Wilson^  6  Bell's  Ap.  394.  Moreover,  the  summons  is  bad  for  want  of  the  relevant 
allegations,  and  no  finding  can  make  it  good.  It  states  a  mere  tissue  of  alternatives — Finnie  v. 
Ijogie^  21  D.  825.  There  is  no  allegation  of  any  duty  or  obligation  on  the  master  to  see,  that  the 
bolts  were  sufficient.  There  is  no  allegation,  that  the  master  was  bound  to  take  reasonable  care 
that  everything  was  sufficient.  Moreover,  without  respect  to  the  merits,  a  mother  cannot  main- 
tain an  action  for  solatium  and  damages,  by  reason  of  the  death  of  her  son,  caused  by  negligence. 
The  son  was  here  earning  his  own  hvelihood ;  he  was  sui  juris,  and  owed  no  obligation  to  his 
mother. 

[Lord  Chancellor. — Do  you  say  it  makes  no  difference  that  the  son  was,  in  fact,  at  the  time 
supporting  his  mother  ?] 

We  do  not  go  so  far  as  that ;  but  it  does  not  clearly  appear  he  was  so  supporting  her.  There 
must  always,  at  least,  be  actual  expense  incurred  by  the  person  suing — Miliary,  Harvey,  4  Murr. 
385.  The  mother  here  does  not  sue  as  the  son's  representative  or  executor.  In  Greenhorn  v. 
Addie,  17  D.  860,  the  question  was  discussed,  and  an  action  of  this  kind  was  held  not  to  lie  at 
the  instance  of  collateral  relations.  It  is  true  nothing  was  said  about  a  father  or  mother  suing, 
but  on  principle  they  are  equally  excluded.  A  son  is  not  bound  at  common  law  to  support  bis 
parent.  If  the  rule  applies  to  lineal  relations,  then  the  grandfather  and  grandmother  could 
equally  sue.     There  is  no  precedent  for  such  an  action  as  this. 

Ijord  Advocate  (Moncreiff),  and  R.  Palmer,  Q.C.,  for  the  respondents  (who  were  directed  to 
confine  themselves  to  the  question  of  title  to  sue). — The  point  of  title  to  sue  was  not  raised  below, 
or,  if  so,  was  abandoned.  There  was  no  doubt  on  the  point.  A  child  is  legally  bound  at 
common  law  to  support  his  parent,  and  can  be  compelled  to  do  so,  if  competent — £rsk.  i,  6, 
37  ;  2  Fraser,  P.  R.  35;  Maulev,  Maule,  i  W.S.  266;  Maidment  v.  Matdment,  6  Dow,  257. 
Greenhorn  v.  Addie,  assumes  the  point. 

It  is  clearly  shewn  here,  that  the  son  was  actually  supporting  his  mother  up  to  the  time  of  his 
death. 

Lord  Chancellor  Campbell. — I  am  sure  I  may  congratulate  your  Lordships  upon  the  able 
assistance  which  you  always  have  in  disposing  of  every  case  which  is  brought  to  your  bar.  In 
this  case  we  have  had  every  assistance  that  could  be  rendered  to  us  on  the  one  side  and  the 
other.  After  having  had  that  assistance,  I  thin  v  your  Lordships  can  have  no  difficulty  in  coming 
to  the  conclusion,  that  there  is  no  ground  for  this  appeal. 

With  regard  to  the  formal  objections  that  have  been  raised,  I  really  must  say,  that  they  are 
wholly  untenable.  The  first  objection  raised  is,  that  the  Court  of  Session  do  not  find  in  extenso 
the  law  and  facts  which  are  relied  upon  by  the  respondents,  and  that  they  have  not  complied 
with  that  which  is  required  by  the  act  of  6  Geo.  iv.  cap.  120.  But  they  find,  in  the  clearest 
manner,  both  the  law  and  the  facts,  in  the  terms  found  by  the  Lord  Ordinary.  They  do  not,  in 
their  interlocutor,  repeat  what  the  Lord  Ordinary  had  found,  but  they  refer  to  his  finding,  which 
was  contained  in  a  written  document,  and  they  adopt  that  as  their  own.  I  think  it  is  precisely 
the  same  as  if  they  had,  in  express  words,  repeated  those  of  the  Lord  Ordinary. 

Then  the  appellant  contends,  that  the  summons  is  insufficient,  and  that  the  finding  of  the  Lord 
Ordinary  is  insufficient.  It  seems  to  me,  that  there  is  no  ground  of  objection  to  either  the  one 
or  the  other.  With  regard  to  the  summons,  it  was  observed  in  the  early  part  of  the  argument 
by  a  noble  and  learned  Lord,  that  there  is  no  warranty  in  such  a  case,  that  the  machinery  shall 
be  so  complete,  that  no  injury  shall  be  incurred  by  the  workmen ;  but  it  must  be  alleged  and 
shewn,  that  there  is  negligence  on  the  part  of  the  employer,  and  for  that  purpose,  it  is  alleged 
hereafter,  giving  a  description  of  the  machinery,  that  the  gland  or  bolts,  from  want  of  due  skill 
or  attention  on  the  part  of  the  defender,  or  some  person  or  persons  for  whom  he  is  responsible, 
were  insufficient  in  strength  or  construction,  or  were  unskilfully  applied  to  the  purpose  of 
suspending  the  heater,  or  that  it  was,  by  reason  of  the  want  of  reasonable  care  on  the  part  of  the 
defender,  or  of  some  person  or  persons  in  his  employ,  that  the  chains  were  negligently  or 
unskilfully  attached  to  the  gland,  in  consequence  of  which  the  death  occurred. 

There  is  therefore  an  allegation  of  negligence  on  the  part  of  the  defender,  with  reference  to 
insufficient  strength  or  construction  of  the  gland,  and  its  being  unskilfully  applied  to  the  purpose 
of  sustaining  the  weight.    To  support  that  allegation,  it  would  be  necessaj^,  not  only  to  shew, 
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that  this  machinery  had  been  insufficient,  but  to  shew,  that  this  deficiency  did  not  arise  fromar 
inherent  secret  defect,  and  that  it  was  known,  or  might,  by  the  exercise  of  due  skill  and  attenox 
have  been  known,  to  the  defender,  who  was  the  employer  of  the  deceased. 

Then  we  come  to  the  finding  of  the  Lord  Ordinary.     The  charge  here  being,  that  there «s 
negligence  on  the  part  of  the  defender,  the  Lord  Ordinary  finds,  that  the  fall  of  the  c>'lindaH 
the  said  William  Mathieson,  and  his  consequent  death, arose  inconsequence  of  the  defender b: 
having  taken  due  precaution  to  secure  the  safety  of  the  workmen  employed  by  him,  in  connena 
with  this  cylinder,  and  of  the  apparatus  for  suspending  the  same  being  defective  and  insufficie^ 
more  particularly,  inasmuch  as  the  loop  and  bolt  used  as  parts  of  the  said  apparatus  were,  iork 
circumstances,  insufficient  for  the  due  suspension  of  the  cylinder,  and  the  lifting^  chajn  vas 
attached  to  the  loop  in  an  unskilful  and  insufficient  manner. 

My  Lords,  I  say,  that  this  is  a  finding  within  the  terms  of  the  summons.  The  summocs 
imputed  want  of  skill  and  want  of  due  attention,  and  insufficiency  in  the  machinery',  arising  fioa 
the  default  of  the  defender,  and  that  this  was  the  cause  of  the  death  of  the  deceased.  We  ar» 
not,  in  such  a  case,  to  apply  any  subtle  rules  of  construction  as  to  what  meaning  may  possibij 
be  extracted  from  the  words.  Taking  them  in  their  natural  and  reasonable  construction,  sbc 
reading  this  interlocutor  in  that  manner,  it  appears  to  me  clearly  to  come  within  the  terms  cif  :be 
summons.  The  only  point  upon  which  I  have  entertained  any  doubt  is  with  respect  to  dx 
liability  of  the  defender  to  make  good  this  loss  to  the  mother  of  the  deceased ;  and,  that  docbt 
arose  from  the  allegation  that,  by  the  law  of  Scotland,  there  is  no  legal  obligation  on  the  part  d 
the  child  to  maintain  the  parent.  I  was  a  little  startled  to  hear  that,  for  I  thought  the  lav  vas 
otherwise.  Even  if  it  had  not  been  so,  there  was  always  certainly  the  imperfect  obligaticQ, 
which  would  be  sufficient  to  raise  an  action.  It  was  proved,  that,  under  that  imperfect  obligation, 
the  son  actually  was  maintaining  his  mother,  and  was  her  only  support  at  the  time  of  his  deadL 
But  it  is  now  proved  by  the  clearest  authority,  cited  by  the  Lord  Advocate,  to  which  Mr.  Palmer 
thought  it  unnecessary  to  add  anything,  and  1  perfectly  agree  with  him,  that,  by  the  law  rf 
Scotland,  there  is  a  reciprocal  obligation  on  the  part  of  the  parent  and  child  to  support  each 
other,  when  there  is  destitution  on  the  one  side  and  ability  on  the  other.  Therefore,  what  Sir 
Fitzroy  Kelly  relied  upon  fails  him  altogether,  for  here  there  is  proof  of  legal  obligation,  and 
under  this  legal  obligation,  this  son  of  the  age  of  twenty-one,  who  was  able  to  maintain  his 
mother,  and  was  maintaining  her,  might  have  been  compelled  to  do  so  by  process  of  law. 

It  seems  to  me,  therefore,  that  there  is  no  foundation  for  this  appeal,  upon  any  of  the  groonds 
which  have  been  taken,  and  that  it  must  be  dismissed  with  costs. 

Lord  Brougham. — My  Lords,  1  entirely  agree  with  my  noble  and  learned  friend  in  the  view 
that  he  takes  upon  both  the  material  points  in  the  case,  namely,  upon  the  question  arising  upon 
the  pleadings,  and  upon  the  other  question,  whether  or  not  this  action  lies.  Upon  the  second 
point,  1  had  some  doubt  originally,  and  was  very  glad  to  have  the  matter  argued,  as  it  was  done 
with  his  usual  ability,  by  the  Lord  Advocate.  It  appears  to  me  to  be  clearly  established,  not  only, 
that,  in  point  of  fact,  this  son  did  maintain  his  mother,  but  that,  in  point  of  law,  he  was  bound 
to  maintain  his  mother,  in  those  peculiar  circumstances,  to  the  extent  of  bis  ability,  that  abilitr 
amounting  to  sufficient  to  provide  some  maintenance  for  her.  1  therefore  think,  that  there  was 
a  clear  patrimonial  interest.  My  only  doubt  was,  whether,  without  patrimoniad  interest,  such 
an  action  could  be  maintained.  It  is  not  necessary  that  we  should  now  decide,  that  without  that 
interest  an  action  could  be  maintained.  The  Court  below  seems  to  have  had  no  doubt  whatever 
upon  this  point.  I  apprehend,  that  it  was  not  very  much  argued  below,  but  that  it  was  mainly 
raised  here  by  the  counsel  for  the  appellant.  I  have  no  doubt,  therefore,  that  this  judgment  is 
well  founded,  and,  that  the  appeal  ought  to  be  dismissed  with  costs. 

Lord  Cranworth. — My  Lords,  I  am  entirely  of  the  same  opinion.  With  regard  to  the 
liability  of  a  son  to  maintain  a  mother,  or  rather  the  right  of  a  mother,  after  the  death  of  a  son, 
to  maintain  such  an  action  as  this,  I  think  the  authorities  quoted  by  the  Lord  Advocate  put  that 
matter  beyond  doubt. 

I  confess  that,  in  the  course  of  the  argument,  I  had  some  doubt  as  to  the  relevancy  of  the 
summons .  That  is  the  only  point  upon  which  I  felt  any  hesitation ;  and  I  think  it  right  to  state, 
that,  however  distressing  it  might  be  to  this  House,  as  the  ultimate  Court  of  Appeal,  to  let  such 
a  matter  go  off  upon  a  point  of  form,  the  facts  having  been  found  which  undoubtedly  create  a 
liability,  yet  I  think  it  would  have  been  our  duty  to  do  so,  if  we  had  come  to  the  conclusion,  that 
the  summons  was  not  relevant ;  because  we  cannot  regard  this  as  analogous  to  the  case  of 
disputing  a  question  of  fact  after  verdict,  for  this  is  the  first  time  that  the  party  could  make  his 
appeal  upon  such  a  ground.  1  think,  that,  looking  at  the  summons,  and  fairly  construing  it,— 
admitting  that  it  is  very  ungrammatical, — yet  nevertheless  we  may  say,  that  there  is  a  relevant 
ground  of  complaint  stated.  "  Which  gland  or  bolts,"  (now  observe  this  applies  to  every  one  of  the 
allegations  that  follow,)  "from  want  of  due  skill  or  attention  on  the  part  of  the  defender,  or  some 
person  or  persons  for  whom  he  is  responsible,  were  insufficient  in  strength  or  construction,  or  were 
unskilfully  applied  to  the  purpose  of  suspending  the  heater."  Mr.  Anderson  seemed  to  admit,  that 
it  was  a  reasonable  construction  to  apply  those  words  imputing  want  of  due  skill  and  attention 
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to  that  second  position,  but  he  contended,  that  it  was  not  applicable  to  the  third,  because  it  goes 
on,  **  or  the  chains  were  negligently  or  unskilfully  attached  to  the  gland."  Now  it  must  be 
observed,  that  that  clause  is  quite  ungrammatical,  and  I  think  the  only  fair  way  of  construing  it 
is,  that,  having  first  applied  the  allegation  of  want  of  due  skill  or  attention,  on  the  part  of  the 
defender,  to  the  gland  or  bolts  to  which  the  first  two  positions  in  the  summons  relate,  it  then 
takes  the  third,  viz.,  "the  chains;"  and  I  think  you  must  read  that  in  the  same  way  as  the 
others,  "  or  the  chains  from  want  of  due  care  or  attention  on  the  part  of  the  defender,  were 
i^egligently  and  unskilfully  attached  to  the  gland.''  It  is  ungrammatical,  no  doubt,  but  it  seems 
to  me,  that  this  is  the  fair  and  reasonable  construction. 

Lord  Wensleydale. — My  Lords,  I  agree  with   my  noble  and  learned  friends  who  have 

preceded  me.     I  felt  considerable  doubt  at  one  time  with  respect  to  the  construction  of  the 

su  Timons,  as  to  whether  the  last  alternative  put  in  the  summons  was  properly  alleged,  but  I 

certainly  think,  that  the  part  of  the  interlocutor  depending  upon  that  last  alternative  must  be 

understood,  according  to  its  true  construction,  as  resting  entirely  upon  the  preceding  allegation 

of  the  defender  not  having  taken  due  precaution  to  secure  the  safety  of  the  workmen  employed 

by  him  in  connexion  with  the  cylinder.    The  interlocutor  is  not  very  grammatically  expressed, 

but  I  take  the  meaning  to  be,  that  the  accident  arose  in  consequence  of  the  defender  not  having 

taken  due  precaution  to  secure  the  safety  of  the  workmen  employed.     And  if  that  is  proved,  he 

is  re  sponsible,  according  to  the  cases  decided  in  your  Lordships'  House,  particularly  the  last  case, 

which  was  decided  some  years  ago,  the  case  of  the  Bartonshill  Coal  Company^  ante^  p.  785;  where 

the  matter  was  fully  considered,  and  an  elaborate  and  very  proper  judgment  was  pronounced  by  my 

noble  and  learned  friend.  Lord  Cranworth.    Now,  reading  that  final  interlocutor  according  to 

the  reasonable  construction,  and  looking  at  what  the  intention  of  the  Lord  Ordinary  was,  I  take  it 

to  be  clear,  that  he  meant  only  to  make  the  defender  responsible  for  what  he  was  responsible  in 

point  of  law,  namely,  the  defect  on  his  part  in  not  providing  good  and  sufficient  apparatus,  and 

and  in  not  seeing  to  its  being  properly  used.   I  think,  that  it  is  to  be  considered  as  pervading  the 

whole  of  the  finding  of  facts  in  the  interlocutor,  and  that  it  does  not  mean  to  rest  upon  anything 

done  or  omitted  to  be  done  by  the  workmen  themselves.     I  take  it  to  be  perfectly  clear,  that,  in 

these  cases,  there  is  no  warranty.    All  that  the  master  is  bound  to  do  is  to  provide  machinery  fit 

and  proper  for  the  work,  and  to  take  care  to  have  it  superintended  by  hiirrself  or  his  workmen, 

in  a  fit  and  proper  manner.     I  think  it  is  clear,  that  this  judgment  was  pronounced  solely  upon 

the  ground  of  negligence  on  the  part  of  the  defender.    Therefore,  upon  that  point,  I  think  the 

judgment  is  right. 

With  respect  to  the  rest  of  the  case,  I  take  it  to  be  clear,  that  there  is  a  remedy  in  this  case 
by  the  mother  for  the  death  of  her  son,  who  was  bound  to  support  her  if  he  could,  and  who  it  is 
clear  had  the  means  of  doing  so.  Therefore,  I  agree  with  my  noble  and  learned  friends  in 
thinking,  that  the  interlocutor  ought  to  be  affirmed. 

Lord  Kingsdown. — My  Lords,  I  entirely  agree.  I  cannot  say,  that  I  have  myself  entertained 
any  doubt  upon  any  part  of  the  case  from  the  beginning  to  the  end  of  it. 

Interlocutors  appealed  against  affirmed  with  costs. 
For  Appellant^  J.  F.    Elmslie,  Solicitor,  London;  James   Bayne,  S.S.C,  Edinburgh. — For 
Respondents,  Deans  and  Rogers,  London ;  A.  J.  Dickson,  Edinburgh. 


JULY  17,  1861. 

Mrs.  Agnes  Farmer  or  Galloway,  Appellant,  v.  Robert  Craig,  Respondent, 
in  M.P.,  at  instance  of  Thomas  Thomson,  Raiser. 

Husband  and  Wife — Donatio  inter  virum  et  uxorem — Bankrupt — Policy  of  Insurance  to  Wife — 
A.  insured  his  life,  and  paid  the  premiums,  the  policy  being  taken  in  the  name  of  his  wife,  her 
heirs,  executors^  or  assigns.  He  afterwards  became  bankrupt.  There  was  no  antenuptial 
contract,  and  the  wife  had  no  separate  estate. 

Held  (reversing  judgment),  That  the  life  policy  was  in  the  nature  of  a  provision  for  the  wife,  and 
being  reasonable  in  amount,  if  it  was  made  when  A .  was  solvent,  it  belonged  to  the  wife  and 
not  to  the  trustee  for  A.'s  creditors.^ 

*  See  previous  report  22  D.  121 1;  32  Sc.  Jur.  553.  S.  C.  4  Macq.  Ap.  267:   33  So. 

Jur.  649. 
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This  action  of  multiplepoinding  was  raised  by  Thomas  Thompson  the  manager  for  the 
Standard  Life  Assurance  Company  ;  the  fund  in  medio  being  the  sum  due  on  a  policy  on  the 
life  of  the  deceased  James  Galloway.  The  claimants  were  Galloway's  widow  and  the  trustee  on 
his  sequestrated  estate. 

The  policy,  which  was  in  favour  of  Galloway's  wife,  between  whom  and  her  husband  there  »as 
no  marriage  contract,  was  in  the  following  terms  : — "  Whereas  Agnes  Farmer  or  Galloway,  wife 
of  James  Galloway,  builder,  No.  loi,  St.  George's  Road,  Glasgow,  being  desirous  to  efi'ectan 
insurance  on  the  life  of  the  said  James  Galloway  for  the  remainder  thereof,  to  the  extent  rf 
;£499  ^95.  sterling,  with  the  Standard  Life  Assurance  Company,  and  having  subscribed,  or 
caused  to  be  subscribed,  and  deposited  at  the  office  of  the  said  company  in  Edinburgh,  a 
declaration,  bearing  date  the  26th  day  of  February  1852,  which  is  also  signed  by  the  directors 
subscribing  as  relative  hereto,  and  which  is  hereby  declared  to  be  the  basis  of  this  assurance, 
and  having  paid  to  the  directors  the  sum  of  £iZ  lys,  9^^.,  as  the  premium  for  such  assurance  for 
one  year  from  the  12th  day  of  April  1852.  Now  be  it  known  by  these  presents,  That  if  the  said 
James  Galloway  shall  die  at  any  time  within  the  term  of  one  year  as  above  set  forth,  the  capital 
stock  and  funds  of  the  said  company  shall  be  subject  and  liable  to  pay,  and  are  hereby  charged 
with  the  payment,  to  the  said  Agnes  Farmer  or  Galloway,  or  to  her  heirs,  executors,  or  assignees, 
of  the  said  su  n  of  ;£499  19^.  sterling,  at  the  end  of  six  months  after  the  death  of  the  said  James 
Galloway,  the  said  sun  of  ;£499  19J.  sterling,  to  be  paid  at  the  office  of  the  said  company ia 
Edinburgh,  from  which  this  pulicy  has  been  issued,  provided  always,  that  the  said  sum  sbaJJnot 
be  payable  until  the  expiration  of  at  least  three  calendar  months  after  the  decease  of  the  said 
James  Galloway  shall  have  been  certified  and  proved  to  the  directors  of  the  said  company :  and 
it  is  hereby  further  agreed,  that  this  policy  may  be  continued  in  force  from  year  to  year,  (luring 
the  life  of  the  said  James  Galloway,  provided  the  said  Agnes  Farmer  of  Galloway,  or  her  afor^ 
saids,  shall  pay,  or  cause  to  be  paid,  to  the  directors  at  their  said  office,  on  or  before  the  i2ih 
day  of  April  next  ensuing,  the  sum  of  £\Z  ly.  9^.,  and  the  like  sum  annuaUy,  on  or  before  the 
day  aforesaid,  which  annual  payments  shall  be  accepted  at  every  such  period  as  a  full  consideration 
for  such  assurance." 

Galloway's  estate  was  sequestrated  on  loth  June  1858,  ajiid  he  died  on  4th  July  following,  when 
the  sum  on  the  policy  became  payable. 

The  trustee  on  the  sequestrated  estate,  who  claimed  the  whole  sum  in  the  policy,  averred 
that  Galloway  was  insolvent  when  it  was  effected,  or,  at  least,  for  several  years  betoic 
sequestration. 

The  widow,  who  also  claimed  the  whole  sum,  averred  that — **  Cond.  3.  The  polic)'  was 
delivered  to  the  claimant,  and  remained  in  her  separate  and  individual  possession,  and  under  her 
control,  and  the  premiums  were  regularly  paid  as  they  fell  due  by  the  claimant,  or  others  acting 
for  her  ;  and  the  whole  receipts  (which  are  herewith  produced)  run  in  her  name,  and  were  all 
along  in  her  separate  and  individual  possession,  and  were  put  up  by  her  in  the  inside  of  the 
policy." 

The  widow  admitted,  that  the  premiums  had  been  paid  by  James  Galloway. 

The  Court  of  Session  held,  that  the  policy  was  in  effect  a  donatio  inter  virum  et  uxoreviy  and 
being  revocable  it  was  actually  revoked  by  the  sequestration,  and  so,  that  the  trustee  was 
entitled  to  the  proceeds. 

Mrs.  Galloway  maintained,  in  an  appeal  to  the  House  of  Lords,  that  the  interlocutors  of  the 
Second  Division  of  the  Court  of  Session  ought  to  be  reversed,  for  the  following  reasons ;— i;  ^^ 
late  Mr.  Galloway  was  not  only  entitled,  but  bound  by  a  natural  obligation  to  make  a  suiuble 
provision  for  the  appellant,  in  case  she  should  survive  him.     Having  done  so  by  means  of  the 
policy  in  question,  and  by  payment  of  the  annual  premiums  thereon,  the  policy  became  the 
appellant's  absolute  property.     It  was  not  revocable  by  Mr.  Galloway  as  a  donation  inter  vtruM 
et  uxorem^  and  was  not  attachable   by  Mr.  Galloway's   creditors.      Authorities; — Erskines 
Institutes,  i.  6,  30;  iv.  i,  33  ;  Stair,  i.  4,  9,  15,  18  ;  Bankton,  i.  5,  98 ;  Bell's  Commentaries,  11. 
15,  14  ;  Dalgleishy  M.6124  ;  Cossar,  M.  5710  ;  Macgill,  M.  6109 and  5696  ;  C*<j/w^j,  M.6110; 
Shorty  M.  6124  ;  Lady  Lindores^  M.  6126  ;  Hepburn  v.  Brown,  2  Dow,  342  ;  Sharp  v.  Christu, 
I  D.  396  ;  Mackemie,  M.  958.     2.  The  judgments  appealed  agaiiist,  which  award  the  sum  in  the 
policy  to  the  creditors  of  the  deceased  James  Galloway,  should  be  altered  and  reversed,  ^'^"^ 
the  sum  in  question  was  never  in  bonis  of  the  said  James  Galloway,  and  never  formed  part  of  the 
estate  carried  by  his  sequestration,  and  never  vested  in  his  trustee  for  behoof  of  his  creditors. 
3.  The  appellant  ought  to  be  preferred  to  the  proceeds  of  the  policy  in  question,  because  tMj 
policy,  and  all  rights  arising  or  accruing .  in  virtue  thereof,  were  from  the  first,  ttxosxm 
throughout,  and  still  continue,  the  exclusive  property  of  the  appellant  alone.  ^ 

Craig,  the  respontient,  supported  the  judgments  (in  his  printed  case)  on  the  following  grounds  :-- 
I.  The  grant  of  the  policy  was  a  donation,  no  consideration  having  been  given  for  it,  and  tw 
husband  having  been  under  no  obligation  to  confer  it.  2.  The  policy  was  not  of  the  nature  ot  * 
provision  by  Galloway  to  his  wife,  in  the  event  of  her  survivance,  in  place  of  her  legal  provisions, 
and  therefore  there  is  no  authority  for  holding  it  onerous  or  irrevocable  in  any  view,    3*  "  ^^ 
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of  the  nature  of  a  donation,  and  not  of  a  provision,  inasmuch  as  it  was  not  a  liferent  provision 
in  favour  of  the  wife  during  her  viduity,  and  was  not  a  survivorship  policy,  and  was  made  payable 
to  her  heirs,  executors,  or  assignees,  in  the  same  way  as  to  herself,  and  was  payable  whether  she 
ever  became  her  husband's  widow  or  not.  4.  It  was  not  of  the  nature  of  an  onerous  provision, 
because  the  husband  was  in  no  respect  bound  to  keep  it  up.  5.  It  was  of  the  nature  of  a 
donation,  and  not  of  a  provision,  because  it  was  during  the  husband's  life  a  valuable  right,  which, 
without  onerous  consideration,  had  been  separated  from  his  estate,  and  made  part  of  the  estate 
of  his  wife,  which  might  have  been  converted,  during  his  life,  into  a  source  of  support  for  his 
wife  and  himself,  and  which  his  wife  had  it  in  her  power  to  alienate  entirely  during  her  husband's 
life,  so  as  to  deprive  herself  of  any  benefit  from  it  during  her  viduity.  Jardine  v.  Currie,  8  S. 
937;  Shearer  v.  Christie^  5  D.  130;  Kemp  v.  Napier,  4  D.  558;  Strachan  v.  M^DougUy 
13  S.  954. 

Anderson  Q.C.,  and  Neish^  for  the  appellant. — This  was  not  a  donation  but  a  provision.  The 
rule  is  well  settled,  that  if  the  gift  is  in  the  nature  of  a  provision,  it  is  irrevocable  during  the 
marriage — Ersk.  i.  6,  30  ;  iv.  i,  33;  Stair,  i.  4,  18  ;  Bank.  i.  5,  98;  2  BelFs  Com.  2,  15,  14. 
Here  the  wife  had  no  provision  previously  made  for  her.  And  it  was  the  natural  duty  of  the 
husband  to  give  her  a  provision.  When  this  policy  was  effected,  everything  tended  to  shew, 
that  the  husband's  intention  was  to  make  it  a  provision.  The  only  objection  against  so  treating 
it  is  said  to  be,  that  the  policy  was  made  payable  to  her  and  her  executors  whether  she  survived 
or  not.  Does  that  circumstance  make  it  the  less  a  provision  t  It  was  substantially  a  provision 
nevertheless.  There  is  no  dispute  as  to  its  being  suitable  to  the  circumstanqes  and  position  in 
life  of  the  parties  ;  and  the  only  effect  of  its  being  in  excess  would  be  to  cut  down  the  excess  to 
the  proper  standard — Short  v.  Murray^  M.  6124  ;  and  nice  scales  will  not  be  used  in  order  to 
reduce  it.  Per  Lord  Eldon  in  Hepburn  v.  Brown,  2  Dow,  342.  It  is  said,  that  this  was  not  in 
the  usual  form  of  an  alimentary  provision,  viz.,  by  way  of  annuity,  but  it  was  a  lump  sum.  But 
a  lump  sum  was  easily  convertible  into  the  other  form,  and  there  was  no  absolute  necessity  for 
su:h  form,  as  the  other  might  often  be  more  convenient  and  valuable,  and  there  were  several 
instances  of  such  provisions  in  M.  6126,  et  seq.  It  was  said  also,  that  the  wife  might  have  sold 
this  policy  during  the  marriage.  It  is  true  it  did  not  form  part  of  the  husband's  goods — Wight 
v.  BrowHy  II  D.  459;  and  he  could  not  have  alienated  it  without  her  consent.  At  all  events  it 
was  not  alienated,  and  there  is  no  reason  for  allowing  this  circumstance  to  take  this  provision, 
otherwise  good,  out  of  the  protection  of  the  general  rule. 

Lord  Advocate  (Moncreiff),  and  Rolt  Q.C.,  for  the  respondent, — The'objections  urged  in  the 
Court  below  were  sufficient  to  shew,  that  this  policy  was  in  effect  a  revocable  donation,  and  was 
revoked. 

Cur,  adv.  vult. 

Lord  Brougham. — My  Lords,  in  this  case,  I  will  read  to  your  Lordships  the  judgment  of 
my  lamented  late  noble  and  leamed  friend.  Lord  Chancellor  Campbell.  He  says: — I 
approve  of  the  view  taken  of  this  case  by  Lord  Ardmillan,  the  Lord  Ordinary,  and  by  Lord 
Benholme,  the  dissenting  Judge  of  the  Second  Division  of  the  Inner  House. 

Having  carefully  referred  to  the  decisions  and  the  authorities  from  institutional  writers,  quoted 
at  the  bar,  I  come  to  this  conclusion,  that,  according  to  the  law  of  Scotland,  in  determining 
whether  a  gift  by  a  husband  to  the  wife  is  to  be  considered  a  pure  revocable  donation  or  a 
provision  for  the  wife  after  the  death  of  the  husband,  which  cannot  be  revoked  by  the  act  of  the 
nusband,  or  by  his  sequestration — if  there  was  no  antenuptial  contract  between  the  spouses,  and 
the  wife  was  entirely  unprovided  for  at  the  time  of  the  gift,  and  if  the  gift  was  intended  between 
the  parties  when  made  to  be  such  provision  for  her,  and  it  may  operate  as  such  a  provision,  it 
shall  be  treated  as  such  a  provision,  so  that,  the  wife  surviving  the  husband,  it  shall  go  to  the 
wife,  and  not  to  the  executors  of  the  husband,  and  the  husband  being  sequestrated,  living  the 
wife,  it  shall  go  to  the  wife,  and  not  to  the  creditors  of  the  husband. 

The  policy  in  question,  a  gift  by  the  husband  to  the  wife,  seems  to  me,  according  to  all  these 
conditions,  to  be  a  provision  for  the  wife,  and  to  belong  to  her. 

There  had  been  no  antenuptial  contract  between  the  spouses.  At  the  time  of  the  gift  the  wife 
was  wholly  unprovided  for,  and  the  important  obligation  on  the  husband  to  make  a  provision  for  the 
wife  when  she  becomes  a  widow,  wisely  recognised  by  the  law  of  Scotland,  subsisted  in  full  force 
to  prevent  this  being  considered  a  mere  voluntary  gift  without  consideration.  It  is  naturally  to  be 
expected,  that  it  would  operate,  and  most  clearly  it  was  intended  to  operate,  as  a  provision  for 
her  when  she  should  become  a  widow.  There  being  two  policies  of  insurance  for  {^jpo  each 
effected  by  the  husband  in  his  own  name,  on  his  own  life,  and  payable  to  his  own  executors  for 
his  own  separate  benefit  while  he  was  still  solvent,  this  policy  for  £\^  19J.  was  effected  by  him 
in  the  name  of  his  wife  on  his  own  life,  payable  three  months  after  his  death  to  his  wife,  "  her 
heirs,  executors,  or  assigns."  The  premiums  due  on  this  policy  were  paid  from  the  funds  of  the 
husband,  but  the  receipts  given  for  them  were  in  the  name  of  the  wife. 

She  actually  did  survive  him,  and  the  sum  insured  on  his  life  is  unquestionably  due  from  the 
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insurance  office.  He  had  been  sequestrated  shortly  before  his  death,  and  the  only  controrersr 
is  between  her  and  his  creditors  under  the  sequestration  as  to  the  right  to  the  £A99  19s.  Tbe 
policy,  if  a  provision,  is  allowed  to  be  reasonable  in  amount. 

Such  a  provision  by  a  husband  for  his  widow,  we  are  told,  is  very  common,  and  certainly  is 
very  natural. 

The  objection,  that  it  is  not  in  the  shape  of  an  annuity,  is  clearly  unsustainable,  for,  althoogii 
the  provision  must  be  for  tbe  wife  not  stante  matrimonioy  but  postfinem  matrimonii^  this  provisian 
may  be  by  a  lump  sum,  which  may  purchase  an  annual  allowance,  and  there  are  various  instaoccs 
in  tbe  reports  of  such  a  gift  being  held  a  valid  provision. 

But,  strange  to  say,  chief  reliance  is  placed  upon  the  policy  being  payable  to  the  vife,  her 
heirs,  executors,  and  assigns.  Although  this  might  be  supposed  to  be  indicative  of  an  inteotioi 
to  make  the  money  insured  the  separate  and  absolute  property  of  the  wife,  it  is  converted  into 
an  objection,  that  the  money  would  have  been  payable  to  her  representatives  if  she  had 
predeceased  her  husband,  and  that,  in  that  case  it  could  not  have  been  a  provision  for  her  after  his 
death.  Further,  the  fact  is  relied  upon,  that  the  moment  one  premium  had  been  paid,  tbe  pdiq 
was  of  some  value,  and  that  she  might  have  sold  it  in  her  lifetime>  and  that  so,  on  his  death, 
she  might  have  been  wholly  unprovided  for. 

But  1  think  it  is  very  certain,  that  the  spouses  did  not  consider  the  policy  of  any  productive 
value  till  the  death  of  the  husband.  The  notion  of  selling  it  during  their  joint  lives  never 
entered  their  imagination,  and,  in  truth,  the  one  could  not  have  sold  or  surrendered  it  without 
the  consent  of  the  other.  To  be  sure,  there  was  a  possibility,  that  she  might  have  predeceased; 
but,  although  this  was  not  an  anticipated  possibility,  if  we  are  to  regard  subtleties,  the  gift  of  the 
policy  as  a  provision  for  the  wife  may  be  considered  to  have  been  only  on  an  implied  conditicm, 
that  she  survived  him.  I  allow,  that  the  transaction  must  have  its  character  impressed  upon  it 
at  the  time  when  the  policy  was  effected.  Here  initium  non  finis  operis  nomen  imposuiL  Bot, 
from  the  beginning,  it  may  be  considered  a  provision  for  the  wife  if  she  survived  her  husband, bot 
to  be  his  property  on  her  death  if  she  predeceased  him.  I  cannot  doubt,  that  a  valid  deed  might 
have  been  framed  containing  these  express  stipulations.  It  is  admitted,  that  between  husband 
and  wife  there  may  be  a  valid  transaction,  making  an  irrevocable  provision  for  the  wife  when 
she  becomes  a  widow,  without  any  writing,  and  that,  by  way  of  provision,  there  may  be  a 
conditional  as  well  as  an  absolute  gift.  On  this  hypothesis,  the  sequestration  of  the  husband  in 
the  lifetime  of  the  wife  could  not  work  a  revocation,  and,  as  she  survived  him,  the  policy  became 
absolutely  hers. 

There  being  thus  no  legal  objection  to  giving  full  effect  to  the  just  intention  of  the  parties,  I 
must  confess,  that  I  feel  satisfaction  in  being  able  to  advise  your  Lordships  to  reverse  the 
interlocutor  appealed  against,  which  has  driven  the  widow  to  prosecute  this  appeal  inform 
pauperis. 

Lord  Brougham. — My  Lords,  I  entirely  agree  with  my  late  noble  and  learned  friend  in  au 
parts  of  his  opinion.  It  is  quite  clear,  that,  by  the  law  of  Scotland,  a  gift  by  a  husband  to  a  »ifc 
is  to  b3  taken  either  as  a  donation  or  as  a  provision  for  her,  according  to  the  circumstances.  If 
it  is  clear,  that  it  is  the  husband's  intention  to  make  that  provision,  and  if  it  is  a  reasonable 
provision,  then,  in  case  of  a  question  arising  with  creditors  upon  a  sequestration,  there  is  no 
doubt,  that  it  is  sustainable  by  the  law  of  Scotia nd« 

As  to  one  point  referred  to  in  the  opinion  of  my  late  noble  and  learned  friend,  which  I  baTC 
read  to  your  Lordships,  in  addition  to  what  he  has  said,  I  may  mention  that,  in  a  case  o(  Shm 
V.  Burtiey^  a  gift  to  the  wife  of  a  security  subject  to  a  life  interest  which  might  not  terminate, 
living  the  wife,  was  held  to  be  a  provision  for  her,  and  that  she  might  dispose  of  it.  Now,  ui 
this  case,  the  wife  might  have  disposed  of  the  policy,  and  might  have  sold  it  for  more  than  she 
would  have  done  if  it  had  actually  contained  the  condition  of  her  surviving  her  husband. 
Therefore,  I  entirely  agree  with  my  noble  and  learned  frien^  that  the  judgment  appealed  irom 
should  be  reversed.  ,  . 

Lord  Wenslevdale. — My  Lords,  this  is  a  case  of  considerable  nicety  and  difficulty,  andi 
have  had  great  doubt  as  to  the  conclusions  at  which  I  ought  to  arrive.   I  was  strongly  impressw 
by  the  able  and  perspicuous  reasoning  of  the  Lord  Justice  Clerk  and  Lord  Cowan  in  favour  of 
the  respondent,  and  much  inclined  at  one  time  to  adopt  their  opinion.     It  is  conceded  on  aU 
hands,  that  gifts  between  spouses  are  revocable,  except  so  far  as  the  Court  can  see  that  they 
were  onerous,  and  a  reasonable  provision  made  for  a  wife,  being  in  pursuance  of  a  natural  dut)'» 
is  deemed  onerous.     It  is  also  clear,  that  the  presumption  is,  that  an  assignment  of  property  ^y 
a  husband  to  a  wife  '\s primd facie  a  donation,  and  therefore  revocable;  and  further,  that  ij  1 
was  revocable  by  the  husband  when  his  estate  was  sequestrated  in  June  1858,  it  was  revocable 
by  the  respondent,  the  trustee  in  the  sequestration,  and  he  was  entitled  to  the  fund  in  ntidto.   ' 
appeared  to  the  majority  of  the  Court  ot  Session,  for  reasons  at  first  sight  apparently  very  siron& 
that  it  could  not,  at  the  date  of  the  sequestration,  be  predicated  properly,  that  the  o^^^^^I 
policy  of  assurance  was  or  could  be  a  provision  for  the  wife,  and  therefore  irrevocable  °^". 
onerous.    That  it  was  a  gift  by  the  husband  out  of  the  property  which  he  had  in  bis  bands  1 
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clear.  He  bought  with  money,  from  year  to  year  paid  for  premiums  of  insurance  for  each  year> 
the  benefit  of  the  contract  by  the  assurance  company  to  pay  ;f  499  i^r.  if  he  died  in  the  course 
of  that  year,  and  the  policy  being  entered  into  in  the  name  of  the  wife,  the  benefit  of  the  contract 
was  thereby  given  to  her. 

If  the  policy  had  been  for  the  payment  of  the  sum  insured  on  the  death  of  the  husband, 
provided  the  wife  survived,  there  would  have  been,  I  think,  no  question  but  that  the  gift  of  it  to 
the  wife  would  have  been  deemed  a  provision  for  her  after  the  husband^s  death,  and  therefore 
irrevocable  if  reasonable,  and  no  question  in  the  present  state  of  the  case  arises  as  to  the  sum  to 
be  paid  being  disproportionate  to  the  husband's  means,  and  therefore  unreasonable. 

But  the  objection  to  this  policy  being  considered  as  a  provision  is,  that  it  is  payable  in  the 
event  of  the  husband's  death  whether  the  wife  survive  or  not,  and  a  sum  payable  to  the  wife  or 
her  executors  or  administrators  on  the  death  of  the  husband  would  be  hers  though  she  died  in 
her  husband's  lifetime.  And  it  may  be  said,  that,  if  that  event  happened,  such  sum  could  not  in 
point  of  law  be  considered  as  a  provision  for  her,  because  she  could  never  actually  enjoy  it  on 
her  husband's  death.  Then  it  would  seem,  if  this  be  correct,  that,  as  it  was  uncertain  at  the 
time  of  the  insolvency — which  happened  before  the  death  of  the  husband— whether  this  policy 
would  turn  out  to  be  a  provision,  and  therefore  valid,  or  a  donation,  and  therefore  invalid,  it  was 
revocable  by  the  husband,  and  therefore  by  the  respondent,  the  trustee. 

I  certainly  have  felt  very  great  doubt  upon  this  point;  but,  after  much  consideration,  I  agree 
with  my  noble  and  learned  friends,  who  are  of  opinion,  that  the  appellant  is  entitled  to  the  full 
benefit  of  this  policy,  because  it  may  be  considered,  notwithstanding  these  objections,  as  a 
provision.  There  can  be  little  doubt,  that  it  was  intended  by  the  husband  so  to  be,  because  the 
sum  was  made  payable  to  his  wife  after  his  own  death;  and  most  likely,  it  was  by  mistake,  that 
he  omitted  to  introduce'  the  contingency  of  the  wife  surviving,  and  therefore  paid  too  large  a 
premium.  But  I  do  not  see  why,  in  order  to  constitute  a  valid  provision,  the  money  must  be 
payable  after  his  death,  or  why  the  gift  of  a  present  sum  of  money's  worth  to  a  wife,  at  that 
time  unprovided  for,  may  not  be  considered  in  point  of  law,  if  so  intended,  to  be  a  provision. 

In  the  case  of  Short  and  Bumey  v.  Murray  (M.  6176),  a  gift  of  the  security  for  10,000  marks, 
due  from  a  third  person  to  the  husband,  subject  to  his  mother's  liferent,  was  held  to  be  a  good 
provision  for  a  wife  (subject  to  a  further  inquiry,  wheiher,  in  reference  to  his  estate,  it  was 
excessive,  and  then  it  was  to  be  reduced).  Now,  in  that  case,  it  was  not  certain,  that  the  wife 
would  survive  the  husband's  mother,  and,  therefore,  it  might  be,  that  she  would  never  actually 
receive  any  part  of  it  herself;  but  she  might  so  dispose  of  it  as  to  make  a  provision  for  herself. 

The  same  observation  may  be  made  on  this  policy  of  assurance.  She  might  dispose  of  it  as 
soon  as  she  obtained  it,  and  for  much  more  than  if  it  had  contained  a  condition,  that  she  should 
survive  her  husband,  and,  with  the  money  produced,  might  be  able  to  secure  a  provision  for 
herself. 

Therefore,  upon  the  whole,  though  after  much  doubt,  I  agree,  that  the  judgment  ought  to  be 
reversed. 

Lord  Kingsdown. — My  Lords,  I  cannot  say,  that  I  have  entertained  any  great  doubt  upon 
this  case,  or  any  doubt  more  than  one  always  entertains  where  there  is  a  difference  of  opinion 
between  the  Court  below  and  the  Court  which  is  about  to  reverse  the  judgment. 

By  the  law  of  Scotland  a  donation  made  by  a  husband  to  his  wife  stante  tnatrimonio  is 
revocable,  and  his  bankruptcy  operates  as  a  revocation.  On  the  other  hand,  a  provision  made 
for  a  wife  by  her  husband  is  not  revocable  if  it  be  reasonable ;  and  if  it  be  excessive,  it  may  be 
cut  down  for  the  excess,  and  remain  valid  for  the  remainder. 

These  rules  appear  to  be  established  by  the  text  books  and  decided  cases  referred  to  in  the 
argument,  and  they  are  not  disputed  at  the  bar. 

The  question  is,  What  is  it  that  distinguishes  a  donation  from  a  provision  ? 

A  provision  is  held  to  be  good  because  it  is  not  the  mere  voluntary  act  of  the  donor,  but  is  the 
performance  of  a  moral  duty  imposed  upon  a  husband  to  provide  for  his  wife  in  the  event  of  her 
surviving  him.  And  the  first  question,  therefore,  seems  to  be.  Is  she  already  otherwise  provided 
for  ?  If  not,  it  should  seem,  that  primd  facie  an  intention  on  the  part  of  the  husband  would  be 
presumed  to  make  a  provision,  unless  there  be  something  in  the  nature  of  the  transaction  to 
exclude  such  intention. 

Here  the  gift  is  of  a  sum  of  money  which  cannot  fall  into  possession  until  the  husband  is  dead, 
and  until,  therefore,  the  wife  may  require  alimony.  It  is  not  alleged,  that  it  is  excessive  in 
amount.  It  is  but  ;^5oo;  and  it  appears,  that  the  husband,  at  the  same  time  that  he  effected 
this  policy  on  his  life  in  the  name  of  his  wife,  effected  two  others,  each  for  like  sums  of  ;^5oo,  in 
his  own  name. 

That  the  sum  so  secured  is  a  gross  sum,  and  not  an  annuity,  is  an  objection  which  seems  to  be 
excluded  not  more  by  the  decided  cases  than  by  the  reason  of  the  thing. 

If  it  had  been  an  annuity,  it  might  have  been  sold  and  converted  into  a  gross  sum,  and  being 
a  gross  sum,  it  may  be  invested  in  the  purchase  of  an  annuity. 

It  is  said,  that  the  policy,  being  made  in  favour  of  the  wife,  her  heirs  and  executors,  her 
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representatives  would  have  been  entitled  on  the  husband's  death,  though  she  had  died  in  his  life 
time,  and  could  therefore  have  had  no  occasion  for  a  provision.  But  it  seems  to  me,  that  there 
is  great  force  in  the  observations  of  Lord  Benholme,  that  it  by  no  means  follows  that,  becaiee 
the  husband  could  not  revoke  the  provision  during  the  wife's  life,  be  could  not  revoke  it  if  sk 
predeceased  him  at  a  time  therefore  when  it  ceased  to  bear  the  character  of  a  provision.  It 
seems  within  the  principle  of  the  rule,  that  the  provision  may.be  good  in  part  and  bad  in  part- 
good  so  far  as  it  is  a  reasonable  provision,  and  bad  for  the  excess. 

Mr.  Anderson, — This  case  must,  I  presume,  be  remitted  for  inquiry  into  the  insolvency  at  the 
date  of  the  policy ;  but  I  would  submit  to  your  Lordships,  that  the  costs  in  the  Court  bdo? 
subsequent  to  the  date  of  the  Lord  Ordinary's  interlocutor  should  be  given  to  the  appellant 
Your  Lordships  are  now  pronouncing  the  order  which  the  Court  of  Session  ought  to  have  made. 
If  that  Court  had  refused  the  reclaiming  note,  they  would  have  done  so  with  costs. 

Lord  Advocate, — Your  Lordships  will  observe,  that  the  interlocutor  of  the  Court  of  Session 
finds  no  expenses  due,  and  it  is  not  usual  to  insert  in  your  Lordships*  judgment  any  finding  as  to 
costs  in  the  Court  below.  The  case  will  go  back  to  the  Court  of  Session,  and  the  Court  of 
Session  will  do  what  they  think  just,  upon  the  reversal  of  the  judgment. 

Lord  Kingsdown.— Is  a  pauper  ever  found  entitled  to  costs? 
t    Mr,  Anderson, — Yes,  my  Lord. 

Lord  Advocate, — Although  we  were  successful  in  the  Court  below,  the  Court  below  awarded 
no  costs  to  us.  If,  upon  your  Lordships'  judgment  going  back,  they  think  the  appellant  is 
entided  to  the  costs  since  the  date  of  the  Lord  Ordinar/s  interlocutor,  they  will  give  costs 
accordingly. 

Lord  Brougham. — ^We  are  to  give  the  same  judgment  which  the  Court  below  ought  to  have 
given.  We  think,  that  they  were  wrong  in  their  decision,  and  that  they  were  wrong  also  in  not 
giving  costs. 

Lord  Advocate, — At  any  rate,  the  only  amount  of  costs  that  they  claim  will  be,  as  my  learned 
friend  says,  costs  subsequent  to  the  date  of  the  Lord  Ordinary's  interlocutor.  But  what  1  submit 
is  this,  that  the  Court,  in  considering  the  case,  although  they  considered  the  appellant  wrong; 
gave  no  costs  against  the  appellant,  therefore  1  think  it  is  a  case  in  which  the  Court  below  should 
be  left  to  consider  the  question  of  costs,  and  to  hear  the  parties  upon  it 

Lord  Brougham. — They  were  wrong  in  considering  the  appellant  wrong,  and  therefore  they 
were  wrong  in  not  giving  her  the  costs.  x 

Lord  Advocate, — The  question  of  costs  is  a  matter  very  much  in  the  discretion  of  the 
Court 

Lord  Wensleydale. — We  ought  to  do  what  the  Court  below  ought  to  have  done. 

Z^rd  Advocate, — This  is  a  question  between  the  trustee  of  an  insolvent's  estate  and  the 
widow.  There  may  be  considerations  arising  out  of  the  position  of  the  parties  which  may 
regulate  the  question  of  costs. 

Lord  Wensleydale. — Ought  we  not  to  give  a  complete  judgment  ? 

Lord  Advocate. — Not  upon  the  question  of  costs.  I  submit  it  is  the  exception  rather  than  the 
rule  in  cases  of  reversal  to  deal  with  costs  in  the  Court  below.  That  is  generally  left  to  be  dealt 
with  by  the  Court  below  in  the  application  of  the  judgment.  It  is  sometimes  done,  but  it  is  not 
the  usual  course  in  cases  of  reversal. 

Mr,  Anderson. — Almost  universally  your  Lordships  dispose  of  the  question  of  costs.  I  ought 
to  mendon,  that  we  did  not  appear  in  formd pauperis  in  the  Court  below;  we  were  pauperized 
by  the  decision  there.     We  were  ordinary  litigants  in  the  Court  below. 

Lord  Cranworth. — We  think,  that  the  case  should  be  remitted  to  the  Court  of  Session, 
with  a  declaration,  that  the  costs  in  the  Court  below,  subsequent  to  the  date  of  the  Loxd 
Ordinary's  interlocutor,  should  be  given  to  the  appellant  j 

Interlocutors  reversed^  and  cause  remitted  with  directions  as  to  the  costs  below. 
For  Appellant^  Dodds  and  Greig,  Solicitors,  London;  Adam  Morrison,  S.S.C.,  Edinburgh. — 
For  Respondent^  Loch  and  Maclaurin,  London;  Robert  Finlay,  S.S.C,  Edinburgh. 
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JUNE  25,  1861. 

John  Macmillan  Robertson,  Appellant,  v.  James  Fleming  and  Others, 

Hespondents, 

Agent  and  Client — Summons — Relevancy — Issues — Solicitor — ^Jus  quaesitum  tertio — Repara- 
tion— tf,  employed  R,  to  effect  a  policy  0/ insurance  on  his  life,  and  borrow  money  on  assignment 
of  the  policy  to  the  Co.,  and  F.  was  cautioner  for  H.^  who  gave  F,  an  assignment  of  a  lease  as 
a  security.  R.  e^ied  as  the  only  law  agent  for  both  H.  and  F,,  and  negligently  caused  damage  to 
F.  in  not  completing  his  security. 

Held  (reversing  judgment),  That  the  proper  issue  for  trial  should  be,  "  whether  R,  was  employed 
by,  or  by  the  authority  of  F.,  to  complete  a  security  for  F/* 

A  third  party,  who  might  benefit  by  a  security  prepared  by  a  solicitor  for  his  client,  cannot  sue 
the  solicitor  for  negligence  in  preparing  the  security. 

Appeal — 48  Geo.  ili.c.  151, §  15;  6  Geo.  iv.  c,  1 20,  §  28.  An  interlocutor  applying  a  verdict  is  sub- 
ject to  appeal} 

In  December  1856,  Robert  Hamilton,  grocer  in  Stenhouse,  obtained  a  loan  of  ;£25o  from  the 
Cnglish  and  Scottish  Law  Life  Assurance  and  Loan  Association,  for  which  the  assurance  com- 
pany obtained  a  bond,  dated  12th  December,  by  Hamilton,  and  the  pursuers,  James  Fleming, 
ranner,  Holm  ;  James  Summers,  farmer  and  weaver,  Stenhouse  ;  and  Euphemia  Hamilton,  a 
widow,  residing  at  Stonehouse;  with  which  bond  there  was  combined  an  assignation  by  Hamil- 
ton of  a  policy  of  insurance  on  his  life.     The  granters  of  the  deed  bound  themselves,  conjunctly 
and  severally,  to  pay  the  borrowed  sum,  and  to  keep  up  the  policy  of  insurance.     Of  the  same 
date,  I2th  December  1856,  Hamilton  executed,  in  favour  of  the  pursuers,  a  bond  of  relief  of  the 
obligations  above  mentioned,  with  an  assignation  in  security  to  certain  subjects  in  Stonehouse, 
held  by  him  under  a  lease  of  999  years.     This  bond  of  relief  and  assignation  in  security  pro- 
ceeded on  the  narrative  of  the  bond  to  the  assurance  company,  and  that,  although  the  pursuers 
became  bound  for  payment  of  the  sum  due  under  it,  **  yet  the  whole  sun  of  ;^25o  sterling  therein 
contained,  was  received  by  me  [Hamilton]  and  applied  to  my  own  use,  and  no  part  thereof 
was  received  by  them,  or  applied  for  their  use  and  behoof,  and  I  only  am  the  true  debtor 
therein  ;  and  that  it  was  stipulated  and  agreed  between  the  said  James  Fleming,  James  Sum- 
mers, and  Mrs.  Euphemia  Hamilton,  and  me,  that  I  should  grant  them  a  bond  of  relief  and 
assignation  in  security,  in  the  terms  after  written  :   Therefore,"  &c.     And  it   contained  the 
following  clause  relative  to  the   subjects  assigned  in   security  :—"  And    I,  the  said   Robert 
Hamilton,  bind  and  oblige  myself  and  my  foresaids  to  keep  the  houses  and  buildings  erected  on 
said  piece  of  ground  constantly  insured,  in  a  responsible  insurance  office,  against  loss  by  fire, 
to  the  extent  of  £2/00  sterlmg,  at  least,  and  to  pay  the  premium  of  insurance  and  duty  thereon 
regularly  as  it  falls  due  ;   and  failing  my  doing  so,  I  hereby  authorize  and  empower  the  said 
[pursuers]  to  effect  the  said  insurance  themselves,  and  to  pay  the  premium  and  duty  thereon, 
which  I  oblige  myself  and  my  foresaids  to  repay  to  them." 

The  defender,  a  writer  in  Glasgow,  negotiated  the  loan  from  the  assurance  coiiipany,  acting 
for  behoof  of  Hamilton.  He  also  prepared  the  two  deeds  above  mentioned.  Hamilton 
absconded  in  April  1858,  and  his  estate  was  sequestrated  on  24th  April.  The  pursuers  having 
been  called  upon  by  the  assurance  company  to  make  good  the  obligation  in  the  bond  to  the 
company,  paid  £(x>  to  account  on  22d  February  1858  ;  and  being  called  upon  to  pay  the  balance, 
they  brought  the  present  action  of  relief  against  the  defender,  concluding  for  relief  from  all 
demands  under  the  bond  and  for  payment  of  the  sums  due  under  it,  under  deduction  of  any 
dividends  that  might  be  received  from  Hamilton's  estate, — on  the  groimd  that  the  defender 
having  been  employed  to  prepare  and  complete  the  bond  of  relief  and  assignation  in  security  in 
favour  of  the  pursuers,  had,  from  negligence  and  want  of  skill,  failed  to  complete  the  assignation 
to  the  lease  by  intimation  or  registration,  whereby  the  security  had  become  ineffectual. 

The  pursuers  averred,  that  it  was  a  condition  of  their  becoming  cautioners  for  Hamilton,  that 
he  should  grant  them  the  bond  of  relief  and  assignation  in  security,  and  without  such  a  condition 
they  would  not  have  entered  into  the  transaction,  and  the  defender  was  well  aware  of  this.     In 

*  See  previous  reports  21  D.  548,  982,  1204 :  31  So.  Jur.  542,  667.  S.  C.  4  Macq.  Ap.  167; 
33  Sc.  Jur.  691. 
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preparing  the  bond  of  relief  and  assignation  in  security,  the  defender  was  "  acting  therein  for 
behoof  of  the  pursuers  ;  and  when  subscribed  by  Hamilton  it  was  handed  to  or  left  with  the 
defender  for  iheir  behoof/'  and  that  he  might  forthwith  get  it  intimated  to  the  landlord,  and  do 
whatever  else  might  be  necessary  to  render  it  a  valid  security.  He  neglected  to  do  this ;  and, 
althouT^h  he  knew,  that  they  were  relying  on  his  doing  whatever  was  necessary  to  make  tbe 
security  effectual,  he  never  told  them,  that  it  was  necessary,  that  the  assignation  should  be 
intimated,  or  that  they  should  enter  into  possession  ;  and  when  the  statute  20  and  21  Vict  c  26, 
was  passed  in  August  1857,  he  did  not  avail  himself  of  its  provisions  for  completing  the  security, 
or  advise  them  on  the  subject.  Had  the  security  been  duly  completed  by  the  defender,  the  subjeos 
over  which  it  extended  were  sufficient  to  have  relieved  the  pursuers. 

The  defender  averred,  that  it  was  he  who  had  suggested  to  Hamilton,  that  the  bond  of  relief 
and  assignation  in  security  should  be  granted,  and  Hamilton  instructed  him  to  prepare  the  deed; 
he  was  employed  by  no  one  else,  and  was  never  employed  to  complete  the  security.  The  pur- 
suers had  never  stipulated  for  such  a  security  ;  and,  accordingly,  in  revising  the  bond  of  relief, 
he  had  altered  the  narrative,  which  was  at  first  in  the  ordinary  form  given  in  the  Juridical  Styles 
to  the  effect,  that  "  it  was  stipulated  and  agreed  between  the  said  James  Fleming,"  &c.,  "and  me, 
[before  they  consented  to  join  with  me  in  executing  said  bond,]  that  I  should  grant,"  ^c^  by 
striking  out  the  words  within  brackets,  as  being  inconsistent  with  the  fact.  Hamilton  called  for 
the  defender  in  February  1858,  as  to  soliciting  some  indulgence  from  the  insurance  company, 
and  the  defender  reminded  him,  that  the  pursuers'  security  was  not  completed  ;  and  Hamilton 
stated,  "  that  he  would,  in  the  course  of  a  few  days,  either  take  it  away  to  give  to  the  pursuers,  or 
bring  a  letter  from  them  dispensing  with  its  being  completed." 

Mr.  Summers,  one  of  the  pursuers,  got  the  bond  of  relief  from  the  defender  on  i6th  February 
1858,  and  granted  a  simple  receipt  for  it.  Some  conversation  occurred  betwixt  them,  the 
different  versions  of  which  are  given  in  the  evidence  ;  but  it  was  admitted,  that,  on  that  day,af;er 
receiving  the  deed  from  the  defender,  Mr.  Summers  **  took  it  to  Hamilton,  and  left  it  with  his 
cousin,  John  Summers,  with  instructions  to  take  it  to  the  Register  Office,  and  have  it  recorded, 
provided  the  expense  of  doing  so  would  not  exceed  one  pound  or  thereby  ;  that  the  said  John 
Summers  accordingly  took  the  deed  to  the  Register  Office,  but  ha\nng  found  that  tbe  expense  of 
recording  it  would  exceed  the  sum  above  mentioned,  he  took  it  away  with  him." 

At  the  time  when  the  bond  of  relief  and  assignation  in  security  was  executed,  the  subjects  in 
the  lease  were  held  by  Andrew  Ballantyne  on  an  assignation  ex  facie  absolute,  but  in  reality  in 
security  of  ;£50o,  and  it  appeared,  that  his  title  had  not  been  intimated  or  otherwise  completed, 
until  it  was  registered  under  the  provisions  of  the  statute  on  8th  March  1858.  It  was  admitted, 
that  the  value  of  the  subjects  at  the  date  of  the  bond  of  relief  was  jf  35a 

The  case  was  tried  before  the  Lord  Justice  Clerk  and  a  jury  upon  the  following  issue:— "It 
being  admitted,  that,  on  the  12th  day  of  September  1856,  the  pursuers,  in  conjunction  with 
Robert  Hamilton,  grocer,  Stonehouse,  executed  a  bond  in  favour  of  Charles  Baillie,  Esq., 
advocate,  and  others,  trustees  for  the  English  and  Scottish  Law  Life  Assurance  and  Loan 
Association,  whereby  they  bound  themselves  to  repay  to  the  said  Association  the  sum  oi  £2^0^ 
with  interest  at  six  per  cent.,  as  specified  in  the  said  bond,  which  sum  of  ;^25o  had  been  advanced 
to  the  said  Robert  Hamilton  by  the  said  association  :—  Whether  the  defender  was  employed  by 
the  said  Robert  Hamilton  to  prepare  and  complete,  for  behoof  of  the  pursuers,  in  relief  oi  their 
obligation  under  said  bond,  a  bond  of  relief  and  assignation  of  a  lease  held  by  the  said  Robert 
Hamilton,  to  be  granted  by  him  in  favour  of  the  pursuers  .•*  and,  Whether,  by  the  negligence,  or 
want  of  skill  of  the  defender,  he  wrongfully  failed  to  prepare  and  complete  the  said  assignation, 
to  the  loss,  injury,  and  damage  of  the  pursuers  ?" 

The  jury  returned  a  verdict,  in  which  they  **  find  for  the  pursuers,  and  assess  the  damages  at 
^^198  I  dr.  sterling,  with  interest." 

The  case  thereafter  was  brought  before  the  Court  by  the  defender,  (i.)  on  a  bill  of  exceptions; 
and  (2.)  on  a  motion  for  a  new  trial. 

The  Court  disallowed  the  exceptions,  and  refused  a  new  trial,  holding  the  defender  Robertson 
liable  in  damages  for  failure  to  complete  the  right  to  the  lease  by  intimation  or  registration. 

The  defender  appealed,  maintaining  in  his  case,  that  the  interlocutors  of  the  Lord  Ordinary 
and  of  the  Court  ought  to  be  reversed — "  L  Because  the  action  was  irrelevant,  and  the  defender 
entitled  to  absolvitor  : — (u/),  In  respect  the  pursuers  made  no  sufficient  averment  in  the  record 
of  employment  of  the  defender  as  their  agent,  either  by  themselves,  or  by  any  other  person 
authorized  by  them,     (2^f),  In  respect  there  is  no  sufficient  statement  of  any  duty  which  it  was 
incumbent  on  him  to  perform,  and  the  performance  of  which  he  neglected,  (yl).  In  respect  there 
is  no  relevant  allegation  of  any  loss  arising  out  of  any  breach  or  omission  of  duty  on  the  defenders 
part.     II.  Because  the  assignation  in  favour  of  the  pursuers  was  only  intended  to  be,  and  really 
was  in  point  of  fact,  of  such  right  (if  any)  as  remained  in  Hamilton  at  the  date  of  the  assignation, 
subject  to  the  previous  assignation  to  Ballantine  ;  and  it  was  no  part  of  the  defender's  duty^ven 
if  he  had  been  employed  by  or  for  the  pursuers,  to  defeat  the  previous  assignation  granted  by 
Hamilton  to  Ballantine.      III.  Because  even  supposing  it  had  been  the  defender's  duty  to 
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complete  the  assignation  in  question,  so  as  to  displace  the  previous  assignation  in  Ballantine's 
fovour,  there  was  no  means  in  law  by  which  this  could  at  that  time  have  been  effected. 
IV.  Because,  after  the  change  of  the  law  by  the  recent  act,  even  the  assignation  could  have  been 
efFectu-iUy  recorded  in  the  absence  of  the  lease  ;  and  the  pursuers  had  ample  opportunity  of 
recording  the  assignation,  and  it  was  their  own  fault  that  it  was  not  completed.  V.  Because  no 
issue  should  have  been  granted  to  the  pursuers,  inasmuch  as  they  had  no  relevant  case  on  the 
record  against  the  defender.  VI.  Because  the  issue  which  was  granted  and  sent  to  trial  was 
not  deducible  from  the  averments  on  record,  but,  on  the  contrary,  was  inconsistent  with  the 
pursuer's  averments.  VII.  Because,  even  if  the  issue  had  been  warranted  by  the  averments  on 
record,  it  was  an  irrelevant  issue,  and  bad  in  law.  VIII.  Because  the  facts  established  in 
evidence  at  the  trial  were  not  relevant  or  sufficient  in  law  to  render  the  defender  liable  to  the 
pursuers.  IX.  Because  the  exceptions  taken  to  the  judgment  of  17th  June  1859,  were  competent, 
and  ought  to  have  been  admitted  and  signed,  and  because  these  exceptions  were  in  themselves 
well  founded,  and  ought  to  have  been  allowed.  X.  Because  no  proceedings  ought  to  have  been 
taken  in  the  Court  of  Session  after  the  certificate  of  the  Clerk  of  Parliament  of  the  presentation 
of  the  appeal  being  offered  had  been  served  on  the  pursuers,  and  communicated  to  the  Court.*' 

In  support  of  the  interlocutor  of  the  Lord  Ordinary  first  appealed  against,  closing  the  record, 
the  second  reporting  issues,  the  third  and  fourth  of  the  Court  approving  of  the  issues,  the 
respondents  in  their  przn/ed  case,  pleaded  they  were  right — "  I.  Because  the  employment  of  the 
appellant  as  law  agent  having  been  for  behoof  of  the  respondents,  he  became  responsible  to  them 
for  the  due  discharge  of  his  duty,  and,  in  the  event  of  the  respondents  proving  the  matters  put 
in  issue,  the  Court  were  right  in  holding  them  entitled  to  recover.  II.  The  interlocutor  fifth 
appealed  against,  disallowing  the  bill  of  exceptions,  was  correct — Because,  by  the  statute  55 
Geo.  III.  cap.  42,  §  7,  any  appeal  against  this  interlocutor  should  have  been  presented  within 
fourteen  days,  which  was  not  done.  III.  The  interlocutor  sixth  appealed  against  (discharging 
the  rule  to  shew  cause)  was  correct — (i.)  Because,  by  the  statute  55  Geo.  III.  cap.  42,  §  6,  it  is 
incompetent  to  appeal  an  interlocutor  refusing  a  new  trial.  (2.)  Because  the  evidence  fully 
warranted  the  verdict.  IV.  The  interlocutor  seventh  appealed  against  (applying  the  verdict) 
was  well  founded — (i.)  Because  no  matter  of  law  was  before  the  Court  in  pronouncing  this 
interlocutor.  (2.)  Because  the  respondents  had  proved  to  the  satisfaction  of  a  jury  the  matters 
put  in  issue,  which  the  Court  had  previously  decided  would  be  sufficient  to  entitle  them  to 
recover.  V.  The  interlocutor  eighth  of  the  Court  appealed,  appointing  the  auditor  to  proceed 
with  the  taxation,  and  the  ninth  approving  of  the  auditor's  report,  were  correct — (i.)  Because 
they  were  competently  pronounced  by  the  Court  below.  (2.)  Because  the  respondents,  having 
been  successful  throughout  the  whole  litigation,  were  entitled  to  have  their  costs  taxed  and 
decerned  for.'* 

/?.  Palmer  Q.C.,  Andersen  Q.C.,  and  J.  C.  Smiik,  for  the  appellants. — This  appeal  is  com- 
petent. An  interlocutor  applying  the  verdict  of  a  jury  may  be  competently  appealed,  for  there 
IS  ao  statute  which  cuts  off  the  primal  facie  right  to  appeal  against  it.  Such  an  interlocutor  is 
finad,  and  allows  all  the  previous  interlocutors  to  be  brought  up  at  the  same  time — ^48  Geo.  in. 
c.  151,  §  15;  6  Geo.  IV.  c.  120,  §  28.  An  interlocutor  settling  issues,  and  at  the  same  time 
settling  the  relevancy,  may  be  also  appealed — Irvine  v.  Kirkpatrick,  7  Bell's  App.  186.  To  hold 
otherwise  would  be  to  prevent  the  appellant,  in  many  cases,  having  any  appeal  at  all.  In 
Melrose  v.  Hastie,  i  Macq.  698,  ante,  p.  315,  LORD  Cranworth  said  it  was  competent 
to  do  so.  And  see  Johnson  v.  Johnson,  ante,  p.  895 ;  3  Macq.  A  p.  619  ;  31  Sc.  Jur.  764.  The  55 
Geo.  III.  c.  42,  §  9,  plainly  intends  the  same  thing — Bartonshill  Coal  Co.  v.  M^Guire,  3  Macq. 
300  ;  ante,  p.  785. 

With  regard  to  the  objection  taken  in  the  Court  below  to  the  bill  of  exceptions  to  the  judg- 
ment, that  the  exception  ought  to  have  been  taken  at  the  trial,  that  depends  on  the  17th  section 
of  the  59th  Geo.  ill.  c.  35,  which  gives  the  power  to  raise  the  point  in  that  way.  The  language 
is  there  express,  and  was  acted  on  in  Kerr  v.  Duke  of  Roxburgh,  3  Murr.  144  ;  Scrutton  v.  Catto, 
3  Murr.  63. 

[Lord  Chancellor. — Has  that  practice  ever  been  adopted  in  modem  times,  since  the  Jury 
Court  was  abolished  ?] 

There  seems  to  be  only  one  case,  viz.  Cuthbertson  v.  Youngs  14  D.  375  ;  and  there  the 
Court  refused  the  bill  of  exceptions  on  another  ground,  but  assumed,  that  it  was  competent  tq 
tender  the  bill  at  that  stage. 

As  to  the  merits,  there  is  enough  on  this  record  to  warrant  a  judgment  for  the  defender.  The 
record  contains  no  proper  averment,  that  the  pursuers  were  bis  clients,  and  that  the  relation  of 
agent  and  client  existed  between  them.  The  mere  circumstance,  that  somebody  employed  the 
appellant,  is  no  proof  that  the  respondents  employed  him.  The  issue  adopts  the  same  looseness 
of  allegation,  and  cannot  be  supported — Bell's  Prin.  §§  154,  217  ;  Struthers  v.  Lang,  2  W.S. 
563;  I  Bell's  ConL  461  ;  Purvis  v.  Lamond,  12  CI.  &  F.  91  ;  Cook  v.  Falconer,  13  D.  167; 
Hume  V.  Bailey,  14  D.  821  ;  Gray  v,  Graham,  2  Macq.  App.  435;  ante,  p.  614;  Goldie  v, 
Goldie,  4  D.  1489. 
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Attorney  General  (Sir  R  Bethell,)  Lard  Advocate  (Moncrieff,)  and  A,  B.  Bell,  for  the  respond- 
ents.— It  is  true  there  is  a  looseness  in  the  pleadings  in  this  case,  vhich  is  an  illustration  of  the 
mischief  of  allowing  the  issues  to  be  settled  before  the  relevancy  is  settled.  Yet  the  words  "for 
behoof  of"  were  sufHcient,  according  to  the  practice  in  Scotland,  to  allege  the  empIo>inent  of 
the  attorney,  and  a  contract  between  bfm  and  the  respondents — Struthers  v.  Lang,  2  W.S.  563. 
It  was  settled,  that  a  Scotch  law  agent  is  responsible  to  the  creditor  in  a  real  security  for  tk 
mistake  committed  in  preparing  it ;  and,  even  though  the  party  to  be  benefited  never  heard  of 
the  agent,  the  latter  is  liable  to  him.    That  was  a  fairer  rule  than  existed  in  England. 

The  appeal  against  the  refusal  of  the  verdict  was  not  competent,  and  such  a  practice  is  not 
unknown. 

Cur.  adv.  vulL 

Lord  Chancellor  Campbell. — My  Lords,  during  the  argument  of  this  case  at  yotir  Lord- 
ships'  bar  a  great  number  of  questions  were  rather  irregularly  discussed  ;  but  I  think,  that  our 
decision  ought  entirely  to  depend  upon  the  single  question,  whether  the  issues  were  so  defectively 
framed,  that  the  verdict  ought  to  be  set  aside,  and  a  new  trial  granted  on  issues  framed  moie 
properly? 

The  first  objection  rests  on  non-relevancy.  This  is  certainly  open  to  the  appellant,  and,  if  it 
were  well  founded,  he  would  be  entitled  to  a  judgment  of  absolvitor. 

But  I  am  clearly  of  opinion,  that,  although,  if  the  condescendence  were  to  be  scanned  by  the 
ancient  rules  of  English  special  pleading,  it  might  be  open  to  a  special  demurrer,  yet  that,  regard 
being  had  to  the  2d,  3d,  4th,  5th,  and  6th  articles  of  the  condescendence,  there  are  sufficient 
allegations  shewing  the  employment  of  the  defender  on  behalf  of  the  pursuers,  the  duty  of  the 
defender  to  the  pursuers,  and  a  breach  of  that  duty  whereby  they  are  damnified.  Indeed,  this 
objection  was  not  gravely  urged  at  the  bar,  except  as  explanatory  of  the  next  objection,  »hidi 
deserves  great  consideration,  and  on  which  my  opinion  at  one  time  fluctuated,  although,  after  a 
very  careful  examination  of  the  whole,  I  have  come  to  an  opinion  which  I  can,  with  satisfactioo 
to  myself,  submit  for  your  Lordships'  adoption. 

This  objection  respects  the  framing  of  the  two  issues  sent  down  for  trial,  and  particularly  the 
first,  as  to  the  duty  cast  upon  the  defender  to  prepare  and  complete  the  bond  of  relief  and  the 
assignation  of  the  lease  to  the  pursuer.  As  this  duty  was  not  imposed  by  any  general  law,  and 
was  not  incumbent  on  the  defender  as  a  public  functionary,  I  never  had  any  doubt,  that  it  could 
only  be  established  by  shewing  privity  of^  contract  between  the  parties.  I  never  had  any  doubt 
of  the  unsoundness  of  the  doctrine,  unnecessarily,  and  I  must  say,  unwisely,  contended  for  by 
the  respondents'  counsel,  that  where  A  employing  B,  a  professional  lawyer,  to  do  any  act  for  the 
benefit  of  C,  A  having  to  pay  B,  and  there  being  no  intercourse  of  any  sort  between  B  and  C,  if, 
through  the  gross  negligence  or  ignorance  of  B  in  transacting  the  business,  C  loses  the  benefit 
intended  for  him  by  A,  C  may  maintain  an  action  against  B,  and  recover  damages  for  the  loss 
sustained.  If  this  were  law,  a  disappointed  legatee  might  sue  the  solicitor  employed  by  a 
testator  to  make  a  will  in  favour  of  a  stranger  whom  the  solicitor  never  saw  or  before  heard  of, 
if  the  will  were  void  for  not  being  properly  signed  and  attested.  I  atn  clearly  of  opinion,  that 
this  is  not  the  law  of  Scotland  nor  of  England,  and  it  can  hardly  be  the  law  of  any  country  where 
jurisprudence  has  been  cultivated  as  a  science.  The  Scotch  authorities,  under  the  head  y« 
qucesitum  iertio,  have  no  application,  for  these  contemplate  a  vested  right  absolutely  acquired  by 
a  consummated  transaction. 

But  if,  in  a  transaction  of  borrowing  and  lending  money  on  security,  A,  the  borrower,  emplo)^ 
B,  a  professional  lawyer,  to  transact  the  business  in  which  both  A,  the  borrower,  and  C,  the 
lender,  have  separate  interests,  and  for  which  A  alone  is  to  pay  B  ;  although  C  has  no  personal 
intercourse  with  B,  if,  from  the  instructions  expressly  given  by  A  to  B,  or  from  the  usual  course 
in  which  such  business  is  conducted,  B  knows,  that  he  and  no  other  professional  lawyer  is 
employed  in  the  transaction,  and  that  B  is  to  act  both  for  A  and  for  C  in  preparing  the  sccurit)^ 
I  apprehend,  that  a  jury,  from  this  employment  of  B,  might  infer  an  undertaking  from  B  to  C 
to  conduct  the  transaction  on  his  part  with  reasonable  skill  and  diligence.  And  so  iff  in  the 
transaction  of  a  loan  on  security,  C  was  a  surety  for  the  borrower,  and,  according  to  the  tran^ 
action  as  explained  by  A  to  B,  C  was  to  have  a  counter  security  from  A,  to  be  prepared  and 
completed  by  B  for  C,  as  the  only  lawyer  to  be  employed  between  them,  a  similar  undertaking 
from  B  to  C  may  be  inferred. 

This  seems  to  me  very  reasonable  and  expedient,  and  to  have  been  solemnly  decided  to  oc 
law  in  Scotland.  In  Struthers  v.  Lang  I  find  no  other  facts  on  which  the  Court  proceeded  m 
holding  Lang,  the  professional  man,  liable  to  the  lenders  of  the  money,  except  that  he  »as 
employed  by  Newbigg^ng,  the  borrower,  in  a  transaction  of  borrowing  and  lending  on  secunty  to 
prepare  a  heritable  bond  in  favour  of  the  lenders,  and,  that  Lang,  knowing,  that  although  ^^t 
to  be  paid  by  Newbigging,  he  himself  was  to  be  the  only  professional  man  employed  on  benau 
of  the  lenders  of  money,  did  prepare  the  bond,  and  was  guilty  of  gross  negligence  in  not  perfecting 
the  security  by  infeftment.     I  do  not  discover  any  other  fact  in  the  case  to  establish  pnv"/ 
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between  Lang  and  the  lenders.     They  sued  Lang,  having  through  his  negligence  lost  the  money 
which  they  had  advanced  to  Newbigging. 

The  facts  not  being  in  dispute,  the  case  was  decided  by  the  Judges  of  the  Court  of  Session, 
when  it  was  strenuously  urged  by  the  counsel  of  Lang,  that  he  was  only  liable  to  Newbigging, 
But,  ^^  per  Lord  Glenlee^^  one  of  the  soundest  and  most  learned  lawyers  who  ever  sat  on  the 
bench  in  Scotland,  ''The  idea  that  Lang  is  only  bound  to  Newbigging  is  most  erroneous; 
although  Newbigging  was  the  employer,  the  security  was  for  behoof  of  the  pursuers.  The 
liability  of  the  agent  does  not  depend  on  who  gives  the  order,  but  for  whose  behoof  it  is  given." 
All  the  other  Judges  concurred.  Lord  Robertson, — "  When  Lang  was  employed  to  prepare  a 
security,  it  was  surely  to  make  an  effectual  one."  Lord  Pitmilly, — "  Lang  must  undoubtedly 
be  liable  for  neglect."  Lord  Alloway, — "  Has  Lang  made  an  effectual  security?  He  has  not, 
and  he  must  be  liable  for  the  consequences."  Lord  Justice  Clerk  (head  of  the  Second 
Division  of  the  Court). — "Taking  Lang's  own  statement  he  must  be  liable."  So  there  was 
judgment  for  the  pursuers. 

An  appeal  being  brought  to  this  House,  it  would  appear,  that,  in  the  appeal  case,  some  reason- 
ing was  introduced  by  the  appellant  to  the  effect  that  he  was  liable  only  to  Newbigging,  and 
not  to  the  lenders  of  the  money.  But,  when  the  argument  came  on  before  that  eminent  lawyer 
Sir  John  Leach,  then  sitting  as  Speaker  of  the  House  of  Lords,  according  to  the  report  in  2  W. 
S.  567,  this  point  seems  to  have  been  abandoned  as  desperate,  and  the  argument  turned  almost 
entirely  on  the  negligence.  Sir  John  Leach  stated  the  ground  of  his  opinion  to  be,  that  Mr. 
Lang  had  departed  from  the  usual  practice  of  Scotch  conveyancers,  and,  that  the  circumstances 
constituted  crassane^ligentia^^i\iQW^  there  might  be  some  difference  of  opinion  among  lawyers 
as  to  the  effect  of  the  course  actually  adopted  by  him.^  The  interlocutor  complained  of  was 
affirmed  with  jfioo  costs. 

This  decision  is  in  conformity  to  the  law  as  laid  down  by  the  Scottish  institutional  writers — 
*'  It  is  no  defence  to  an  agent  employed  in  a  joint  transaction,  as  a  loan,  that  he  was  employed 
by  the  granter  of  the  bond,  and  not  by  him  who  suffers  from  any  defect  in  the  security.  The 
liability  does  not  depend  on  who  gives  the  order,  but  for  whose  behoof  it  is  given." — Bell's 
Commentaries,  vol.  i.  p.  146. 

The  same  very  learned  author,  in  his  Principles  of  the  Law  of  Scotland,  treating  of  the  liability 
of  a  law  agent  employed  by  the  borrower  in  such  a  transaction,  says — **  He  acts  for  both  parties, 
and  the  person  injured,  or  who  is  to  receive  the  security,  is  he  for  whose  behoof  the  law  will 
interfere,  and  by  whom  the  order  is  held  to  be  given.'' — Bell's  Principles,  §  154. 

In  settling  the  issues  in  the  present  case  before  Lord  Kinloch,  the  Lord  Ordinary,  there  seems 
to  have  been  a  strong  desire  on  the  part  of  the  defender  to  have  them  so  framed,  that  he  might 
be  able  before  the  jury  to  contend,  that  it  lay  upon  the  pursuers  themselves  to  prove,  that  they  had 
personally  employed  him  as  their  agent.  I  think  that  it  might  have  been  as  well  if  the  Lord 
Ordinary  had  allowed  the  words  **  or  by  their  authority  "  to  be  introduced. 

Still  the  issue  would  substantially  have  been  the  same,  and  the  pursuers  would  have  made  out 
a  case  to  go  to  the  jury,  if  they  had  proved  the  arrangement  between  them  and  Hamilton  for  the 
counter  security ;  that  this  was  communicated  to  the  defender  ;  that  the  defender  was  told  he 
was  to  be  the  only  law  agent  employed  in  the  transaction  ;  and  that  he  was  employed  to  prepare 
and  complete  the  counter  security.  The  Lord  Ordinary,  however,  in  settling  the  issue,  preferred 
adhering  to  the  language  of  Lord  Glenlee  and  the  author  of  Commentaries  on  the  Law  of  Scotland, 
and  he  framed  the  issue — ^Whether  the  defender  was  employed  by  Hamilton  to  prepare  and 
complete  for  behoof  of  the  pursuers,  in  relief  of  their  obligation  under  said  bond,  a  bond  of  relief 
and  assignation  of  a  lease  held  by  Hamilton  to  be  granted  by  him  in  favour  of  the  pursuers. 
The  affirmation  of  this  issue  would,  I  conceive,  be  supported  by  the  same  evidence. 

It  is  said  that  "for  behoof"  has  two  meanings — "for  the  benefit  of"  and  "on  behalf  of,"  or 
**  on  account  of."  But  must  it  not  be  supposed  to  be  used  here  in  the  sense  in  which  it  is  used 
by  Lord  Glenlee— "on  behalf  of,"  or  "on  account  of"? 

Let  us  bear  in  mind  that  we  are  now  considering  the  case  after  verdict.  Must  we  not  presume, 
that  the  Judge  at  the  trial  put  the  proper  interpretation  upon  the  expression,  and  explained  to 
the  jury,  that,  before  finding  for  the  pursuers,  they  must  be  convinced  upon  the  evidence,  that 
the  defender  was  employed  by  Hamilton  on  behalf  or  on  account  of  the  pursuers  to  prepare  and 
complete  the  bond  of  relief  and  the  assignation  of  the  lease  t  The  defender's  counsel  might  have 
called  upon  the  Judge  at  the  trial  to  do  so,  and  might  have  tendered  a  bill  of  exceptions  if  the 
direction  was  not  as  he  required. 

He  had  again  an  opportunity  of  moving  for  a  new  trial  for  a  defective  or  erroneous  direction. 
But  neither  at  the  trial  nor  after  the  trial  was  there  any  complaint  of  the  direction  of  the  Judge. 
The  only  bill  of  exceptions  tendered  at  the  trial  was  for  the  improper  admission  of  evidence. 
That  was  abandoned,  and  the  only  ground  on  which  the  new  trial  was  moved  for  was,  that  the 
verdict  was  against  the  weight  of  evidence.    The  Lord  Ordinary,  in  settling  the  issue,  said,  that 

^  This  is  not  stated  in  the  report  in  2  W.  S.  567 ;  but  Lord  Campbell  wa   one  of  the 
counsel  in  that  case  at  the  bar  of  the  House  of  Lords. 

3  Y 
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although  the  general  terms  were  those  proper  to  be  used  in  the  issue,  the  pursuers  would  bn 
to  state  and  make  out  at  the  trial,  that  the  security  in  question  was  stipulated  for  at  the  tine  vbeo 
the  pursuers  became  bound  for  Hamilton,  and  that  Hamilton  instructed  the  defender  tofrepare 
the  deed  for  their  behoof. 

I  mu5t  own,' therefore,  my  Lords,  that  I  do  not  see  how  this  issue  can  now  be  held  to  beiioas, 
as  not  raising  the  question  of  the  defender's  liability  to  the  pursuers,  unless  you  are  prepant® 
alter  what  has  been  considered  the  established  law  of  Scotland  respecting  the  rights  and  lialisfi 
of  parties  in  such  a  transaction. 

The  other  issue  seems  to  me  to  be  quite  unexceptionable — "Whether,  by  the  ncgligenaa 
want  of  skill  of  the  defender,  he  wrongfully  failed  to  prepare  and  complete  the  said  assigoattcs, 
to  the  loss,  injury,  and  damage  of  the  pursuers  ?"  | 

If  this  should  be  the  opinion  of  your  Lordships,  the  first,  second,  third,  and  fourth  interloculcc    ! 
appealed  against  must  be  affirmed. 

The  fifth  interlocutor  appealed  against  is  abandoned. 

Against  the  sixth  it  is  quite  clear,  that  the  6th  section  of  55  Geo.  III.  c.  42,  makes  the  appeal  i 
incompetent,  this  being  an  interlocutor  refusing  a  new  trial. 

The  attempt,  by  tendering  a  bKl  of  exceptions  after  the  interlocutor  refusing  the  new  trial,  to 
raise  upon  appeal  to  this  House  the  objection,  that  there  was  no  evidence  before  the  jury  to 
support  the  case  of  the  pursuers,  must  fail,  for  we  have  no  su:.h  bill  of  exceptions  before  us,  the 
Judge  having  very  properly  refused  to  receive  it,  and,  if  such  a  bill  of  exceptions  were  competent, 
this  appeal  would  not  be  the  proper  remedy  for  the  refusal  of  the  Judge  to  receive  it. 

I  was  therefore  prepared  to  advise  your  Lordships  to  dismiss  the  appeal ;  but  I  6nd,  that tbe 
noble  and  learned  Lords  who  heard  the  appeal  with  me  have  formed  an  opinion  in  favour  (/tie 
appellant.      One  of  my  noble  and  learned  friends  strongly  objects  to  the  relevancy  rf  the 
condescendence,  and  they  all  ag^ee  in  thinking,  that  the  issue  is  improperly  framed.    I  nrast, 
with  the  most  sincere  deference,  doubt  how  far  it  is  right  to  arrive  at  su-h  a  QoncJuaoa^ 
referring  to  a  statement  of  what  is  supposed  to  have  passed  at  the  trial,  there  having  been  bo 
bill  of  exceptions  nor  motion  for  a  new  trial  on  the  ground  of  erroneous  or  imperfect  d/recfioo  by 
the  Judge  at  the  trial,  and  an  appeal  being  forbidden  against  an  interlocutor  refusing  a  De«?  trial 
on  the  ground,  that  the  verdict  was  against  evidence.    The  conclusive  presumption  of  law, under 
such  circumstances,  I  had  understood  to  be,  that  the  direction  of  the  Judge  was  right,  and  that 
there  was  sufficient  evidence  to  support  the  verdict. 

One  of  my  noble  and  learned  friends  is  influenced  by  the  consideration,  that  it  coald  not  be 
the  duty  of  the  defender  to  complete  the  security  of  the  pursuers,  as  this  would  have  been  afofia 
upon  the  prior  security  which  he  had  himself  prepared  for  Ballantine.  But  there  is  great  difficnSi! 
in  seeii>g  how  this  objection  can  be  brought  forward  on  this  record,  and,  if  taken  in  an  eariiff 
stage  of  the  proceeding,  it  would  only  have  led  to  changing  the  charge  against  the  defender  fro© 
negligence  in  not  perfecting  the  security,  to  fraud  in  conniving  with  Hamilton  to  fabricate* 
security  for  the  pursuers,  which  he  must  have  known  to  be  unavailing.  But,  of  course,  the 
interlocutors  appealed  against  must  be  reversed,  and  the  cause  must  be  remitted  to  the  Court » 
Session,  with  such  directions  as  to  future  proceedings  as  your  Lordships  may  deem  fit. 

Lord  Gran  worth.— My  Lords,  on  the  first  point  made  by  the  appellant,  namely,  as  to  the 
relevancy  of  the  summons,  I  concur  with  my  noble  and  learned  friend  on  the  woolsack.  A 
relevant  case  is  certainly  stated,  and  the  interlocutor  of  the  14th  of  January  1859,  directing  the 
parties  to  lodge  the  draft  of  the  issues  they  proposed,  was  therefore  right,  and  so  the  appeal,  so 
far  as  relates  to  this  interlocutor,  ought  to  be  dismissed.  .    , 

But  the  real  question  is  as  to  the  interlocutor  directing  the  issues.     My  noble  friend  is  w 
opinion,  that  these  issues  did  fairly  raise  the  true  question  of  fact  which  was  to  be  decided.  - 
confess  that  on  this  point  I  cannot  concur  with  him.     But  though  I  have  the  misfortune  thus  to 
differ,  it  is  satisfactory  to  me  to  think,  that  there  is  no  difference  of  opinion  as  to  what  the  »' 
of  Scotland  is  on  this  subject.     My  noble  friend  states  very  clearly,  that  no  duty  was  by  ^"^^ 
of  Scotland  cast  on  the  appellant,  except  such,  if  any,  as  arose  by  reason  of  contract    TW 
doctrine  contended  for  at  the  bar,  that  where  A  employs  B,  a  professional  man,  to  do  some  ^oit 
professionally,  under  which,  when  done,  C  would  derive  a  benefit,  if  then  B  is  guilty  of  negiigence 
toward  his  employer,  so  that  C  loses  the  contemplated  benefit,  B  is,  as  a  matter  of  cou^» 
responsible  to  C,  is  evidently  untenable.     Such  a  doctrine  would,  as  is  pointed  out  by  to)' do 
friend,  lead  to  the  result,  that  a  disappointed  legatee  might  sue  the  testator's  solicitor  for  ueg  * 
gence  in  not  causing  the  will  to  be  duly  signed  and  attested,  though  he  might  be  an  entire  ^^^ 
both  to  the  solicitor  and  the  testator.    Where,  indeed,  in  a  transaction  of  borrowing  and  lefloiofi 
the  law  agent  is  employed  by  the  borrower,  and  he  is  informed,  that  no  independent  ^'*^'^^v, 
employed  by  the  lender,  it  may  often  be  a  reasonable  inference  of  fact,  that  the  agent ""  jfjl^g 
to  act  for  both  parties,  and  then,  of  course,  he  will  be  liable  for  the  consequences  of  his  neglige 
to  the  lender  who  adopts  the  agency  as  well  as  to  the  borrower.  ,     tg 

The  question  to  be  decided  in  this  case  is,  whether  the  appellant  was  so  employed  as,  y^* 
was  in  truth  acting  as  agent  of  the  respondents  as  well  as  of  Hamilton,  the  borrower,  for  I  ag 
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with  the  argument  of  the  respondents,  that  the  transaction,  though  not  as  between  the  respondents 
and  the  appellant  one  of  actual  borrowing  and  lending,  must  be  governed  by  the  same  rules  and 
principles  as  would  have  been  applicable  between  borrower  and  lender.  It  is,  I  think,  much  to 
be  regretted,  that  the  Lord  Ordinary  refused  the  application  of  the  appellant  to  insert  in  the  issue, 
words  which  would  have  raised  the  precise  question  whether  the  appelLint  was  employed  under 
the  authority  of  the  respondents.  But  my  noble  friend,  though  concurring  with  me  in  regretting, 
that  the  Lord  Ordinary  did  not  allow  the  words,  "  or  by  their  authority,"  to  be  introduced  into 
the  issue,  does  not  consider  their  omission  to  be  important,  as  the  issue  would  still,  in  the  opinion 
of  my  noble  friend,  have  been  substantially  the  same  as  that  actually  sent  for  trial.  It  is  here, 
that  I  am  unable  to  go  along  with  my  noble  and  learned  friend.  I  think,  that  the  issue,  as 
actually  framed,  raised  no  question,  except  whether  the  appellant  was  employed  by  Hamilton  to 
prepare  and  complete,  for  the  benefit  of  the  pursuers,  the  bond  of  relief  and  the  assignation 
mentioned  in  the  pleadings. 

Indeed,  it  is  not  unworthy  of  remark,  that  the  issue  as  framed,  does  not  raise  the  questions 
which  the  Lord  Ordinary  considered  to  be  material,  in  order  to  fix  the  appellant  with 
responsibility. 

The  Lord  Ordinary  states,  that  if  the  security  was  stipulated  for  at  the  time  when  the  respond- 
ents became  bound  to  Hamilton,  and  if  Hamilton  employed  the  appellant  to  prepare  the  deed 
for  their  behoof,  that  was  enough  to  render  the  appellant  liable  to  the  respondents  for  professional 
negligence.  Now  the  issue  omits  altogether  the  question,  whether  the  security  was  stipulated 
for  at  the  time  when  the  respondents  became  bound.  That  would  have  been  one  very  material 
ingredient  in  determining  whether  the  appellant  was  or  was  not  acting  by  authority  of  the 
respondents.  As  it  is,  the  only  question  raised  was,  whether  the  appellant  was  employed  by 
Hamilton  to  prepare  and  complete  the  deeds  for  behoof  of  the  pursuers.  If  "for  behoof  of" 
means  "  for  the  benefit  of,"  then  the  issue  was  clearly  insufficient  to  raise  the  real  point  in 
dispute. 

But  it  was  argued  for  the  respondents,  and  in  this  argument  my  noble  and  learned  friend 
concurred,  that  the  words,  though  they  may  mean  merely  for  the  benefit  of,  yet  may  also  mean 
on  behalf,  or  on  account  of,  and,  that  it  must  be  assumed,  as  if  there  was  no  objection  to  the 
summing  up  of  the  learned  Judge,  that  he  had  put  the  proper  interpretation  on  the  words,  and 
would  tell  the  jury,  that  before  finding  for  the  respondents,  they  must  be  satisfied,  that  the 
appellant  was  employed  by  Hamilton  on  behalf,  or  on  account,  of  the  pursuers.  But  that 
argument  assumes,  that  for  behoof  of,  as  used  in  the  issue,  means  on  behalf  of,  or  by  the 
authority  of.  The  contention  of  the  appellant  before  the  Lord  Ordinary  was,  that  these  words 
had  no  such  meaning ;  that  they  meant  merely  "  for  the  benefit  of.''  Was  he  right  in  his  con- 
struction ?  That  he  was  so  seems  to  me  clear  from  the  summing  up  of  the  learned  Jud^e  at  the 
trial.  In  the  report  of  what  passed  in  the  Court  of  Session,  on  the  motion  for  a  new  trial,  the 
Lord  Justice  Clerk,  by  whom  the  cause  was  tried,  is  reported  to  have  said — "There  were  four 
points  for  the  consideration  of  the  jury ;  Jirst,  whether  the  defender  had  been  employed  to  prepare 
this  security  ;  second^  whether  the  employment  extended  to  the  completion  of  the  security ;  third, 
if  so,  whether  there  was  failure  on  his  part ;  a^nd/outth,  what  damage  was  the  result  of  that 
failure?'' 

It  is  plain,  from  this  statement,  that  the  Lord  Justice  Clerk  considered,  that  employment  by 
Hamilton  would  necessarily  be  sufficient  to  entitle  the  pursuers  to  maintain  the  affirmative  of  the 
issue,  if  that  employment  extended  to  the  completion  as  well  as  to  the  preparation  of  the  security. 
He  did  not  think  it  material  to  consider,  whether  the  appellant  had  been  employed  mediately  or 
immediately  by  the  respondents.  He  proceeded  on  the  ground,  that  as  the  thing  was  to  be  done 
for  the  benefit  of  the  respondents,  therefore  he  was  responsible  to  them  for  any  neglect  or  default, 
whether  he  was  employed  by  them,  or  only  by  Hamilton.  Unless  this  had  been  his  opinion — in 
other  words,  if  he  had  thought  that  the  words  "  for  behoof  of,"  could  be  construed  as  meaning 
by  authority  of,  he  would  assuredly  have  told  the  jury,  as  suggested  by  my  noble  and  learned 
friend,  that  in  order  to  find  a  verdict  for  the  respondents  they  must  be  satisfied,  that  the  appellant 
was  employed  mediately  or  immediately  by  them.  There  was  no  doubt,  that  the  security  was 
prepared  for  the  benefit  of  the  respondents,  and  the  Lord  Justice  Clerk  deemed  it  sufficient. 
The  opinion  delivered  by  the  other  Judges  rests  on  the  same  foundation. 

On  these  grounds  I  have  come  to  the  conclusion,  that  the  words,  "for  behoof  of,'*  were  not 
intended  to  raise,  and  were  not  understood  to  raise,  the  question,  whether  any  employment 
emanated  directly  or  indirectly  from  the  respondents.  The  language  of  the  Lord  Justice  Clerk 
seems  to  me  to  put  this  beyond  doubt.  I  am  aware,  that  no  question  is  before  this  House  as  to 
the  propriety  of  the  summing  up.  I  do  not  refer  to  it  for  the  purpose  of  questioning  its  accuracy. 
On  the  contrary,  I  think  it  was,  if  that  were  a  matter  in  controversy,  perfectly  correct,  but  that 
is  because  I  construe  the  words,  "for  behoof  of,"  as  it  is  clear  the  Court  construed  them,  namely, 
as  meaning  only  "  for  the  benefit  of."  I  refer  to  the  summing  up  only  for  the  purpose  of  shewing 
what  was  understood  to  be  the  meaning  of  the  words  "for  the  behoof  of." 

But  by  the  statutory  regulations  as  to  Scotch  appeals,  the  appellant  had  no  power  of  bringing 
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although  the  general  terms  were  those  proper  to  be  used  in  the  issue,  the  pursuers  would  bare 
to  state  and  make  out  at  the  trial,  that  the  security  in  question  was  stipulated  for  at  the  time  wiien 
the  pursuers  became  bound  for  Hamilton,  and  that  Hamilton  instructed  the  defender  to  prepare 
the  deed  for  their  behoof. 

I  must  own,  therefore,  my  Lords,  that  I  do  not  see  how  this  issue  can  now  be  held  to  bevickss, 
as  not  raising  the  question  of  the  defender  s  liability  to  the  pursuers,  unless  you  are  prepared  lo 
alter  what  has  been  considered  the  established  law  of  Scotland  respecting  the  rights  and  liabilixies 
of  parties  in  such  a  transaction. 

The  other  issue  seems  to  me  to  be  quite  unexceptionable — "Whether,  by  the  negligence  or 
want  of  skill  of  the  defender,  he  wrongfully  failed  to  prepare  and  complete  the  said  assignaDon, 
to  the  loss,  injury,  and  damage  of  the  pursuers  ?" 

If  this  should  be  the  opinion  of  your  Lordships,  the  first,  second,  third,  and  fourth  interlocuais 
appealed  against  must  be  affirmed. 

The  fifth  interlocutor  appealed  against  is  abandoned. 

Against  the  sixth  it  is  quite  clear,  that  the  6th  section  of  55  Geo.  III.  c.  42,  makes  the  appeal 
incompetent,  this  being  an  interlocutor  refusing  a  new  trial. 

The  attempt,  by  tendering  a  bHl  of  exceptions  after  the  interlocutor  refusing  the  new  trial,  to 
raise  upon  appeal  to  this  House  the  objection,  that  there  was  no  evidence  before  the  jury  to 
support  the  case  of  the  pursuers,  must  fail,  for  we  have  no  su.h  bill  of  exceptions  before  as,  the 
Judge  having  very  properly  refused  to  receive  it,  and,  if  such  a  bill  of  exceptions  were  competent, 
this  appeal  would  not  be  the  proper  remedy  for  the  refusal  of  the  Judge  to  receive  it» 

I  was  therefore  prepared  to  advise  your  Lordships  to  dismiss  the  appeal ;  but  1  find,  that  the 
noble  and  learned  Lords  who  heard  the  appeal  with  me  have  formed  an  opinion  in  favour  <^  the 
appellant.  One  of  my  noble  and  learned  friends  strongly  objects  to  the  relevancy  of  the 
condescendence,  and  they  all  agree  in  thinking,  that  the  issue  is  improperly  framed.  I  must, 
with  the  most  sincere  deference,  doubt  how  far  it  is  right  to  arrive  at  such  a  conclusion  by 
referring  to  a  statement  of  what  is  supposed  to  have  passed  at  the  trial,  there  having:  been  no 
bill  of  exceptions  nor  motion  for  a  new  trial  on  the  ground  of  erroneous  or  imperfect  directioti  by 
the  Judge  at  the  trial,  and  an  appeal  being  forbidden  against  an  interlocutor  refusing  a  new  trial 
on  the  ground,  that  the  verdict  was  against  evidence.  The  conclusive  presumption  of  law,  under 
such  circumstances,  I  had  understood  to  be,  that  the  direction  of  the  Judge  was  right,  and  that 
there  was  sufficient  evidence  to  support  the  verdict. 

One  of  my  noble  and  learned  friends  is  influenced  by  the  consideration,  that  it  could  not  be 
the  duty  of  the  defender  to  complete  the  security  of  the  pursuers,  as  this  would  have  been  a  fraud 
upon  the  prior  security  which  he  had  himself  prepared  for  Ballantine.  But  there  is  g^eat  difi&cu\ty 
in  seeing  how  this  objection  can  be  brou^^ht  forward  on  this  record,  and,  if  taken  in  an  earlier 
stage  of  the  proceeding,  it  would  only  have  led  to  changing  the  charge  against  the  defender  from 
negligence  in  not  perfecting  the  security,  to  fraud  in  conniving  with  Hamilton  to  fabricate  2 
security  for  the  pursuers,  which  he  must  have  known  to  be  unavailing.  But,  of  course,  ihe 
interlocutors  appealed  against  must  be  reversed,  and  the  cause  must  be  remitted  to  the  Court  of 
Session,  with  such  directions  as  to  future  proceedings  as  your  Lordships  may  deem  fit. 

Lord  Cranworth.— My  Lords,  on  the  first  point  made  by  the  appellant,  namely,  as  to  the 
relevancy  of  the  summons,  I  concur  with  my  noble  and  learned  friend  on  the  woolsack.  A 
relevant  case  is  certainly  stated,  and  the  interlocutor  of  the  14th  of  January  1859,  directing  the 
parties  to  lodge  the  draft  of  the  issues  they  proposed,  was  therefore  right,  and  so  the  appeal,  so 
far  as  relates  to  this  interlocutor,  ought  to  be  dismissed. 

But  the  real  question  is  as  to  the  interlocutor  directing  the  issues.     My  noble  friend  is  of 
opinion,  that  these  issues  did  fairly  raise  the  true  question  of  fact  which  was  to  be  decided.    I 
confess  that  on  this  point  I  cannot  concur  with  him.     But  though  I  have  the  misfortune  thus  to 
differ,  it  is  satisfactory  to  me  to  think,  that  there  is  no  difference  of  opinion  as  to  what  the  law 
of  Scotland  is  on  this  subject.     My  noble  friend  states  very  clearly,  that  no  duty  was  by  the  law 
of  Scotland  cast  on  the  appellant,  except  such,  if  any,  as  arose  by  reason  of  contract.     The 
doctrine  contended  for  at  the  bar,  that  where  A  employs  B,  a  professional  man,  to  do  some  work 
professionally,  under  which,  when  done,  C  would  derive  a  benefit,  if  then  B  is  guilty  of  negligence 
toward  his  employer,  so  that  C  loses  the  contemplated  benefit,  B  is,  as  a  matter  of  course, 
responsible  to  C,  is  evidently  untenable.     Such  a  doctrine  would,  as  is  pointed  out  by  my  noble 
friend,  lead  to  the  result,  that  a  disappointed  legatee  might  sue  the  testator's  solicitor  for  negli- 
gence in  not  causing  the  will  to  be  duly  si^ed  and  attested,  though  he  might  be  an  entire  stranger 
both  to  the  solicitor  and  the  testator.    Where,  indeed,  in  a  transaction  of  borrowing  and  lending^ 
the  law  agent  is  employed  by  the  borrower,  and  he  is  informed,  that  no  independent  solicitor  is 
employed  by  the  lender,  it  may  often  be  a  reasonable  inference  of  fact,  that  the  agent  undertook 
to  act  for  both  parties,  and  then,  of  course,  he  will  be  liable  for  the  consequences  of  his  negligence 
to  the  lender  who  adopts  the  agency  as  well  as  to  the  borrower. 

The  question  to  be  decided  in  this  case  is,  whether  the  appellant  was  so  employed  as,  that  he 
was  in  truth  acting  as  agent  of  the  respondents  as  well  as  of  Hamilton,  the  borrower,  for  1  agree 
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"with  the  argument  of  the  respondents,  that  the  transaction,  though  not  as  between  the  respondents 
and  the  appellant  one  of  actual  borrowing  and  lending,  must  be  governed  by  the  same  rules  and 
principles  as  would  have  been  applicable  between  borrower  and  lender.  It  is,  I  think,  much  to 
be  regretted,  that  the  Lord  Ordinary  refused  the  application  of  the  appellant  to  insert  in  the  issue, 
words  which  would  have  raised  the  precise  question  whether  the  appellant  was  employed  under 
the  authority  of  the  respondents.  But  my  noble  friend,  though  concurring  with  me  in  regretting, 
that  the  Lord  Ordinary  did  not  allow  the  words,  "or  by  their  authority,"  to  be  introduced  into 
the  issue,  does  not  consider  their  omission  to  be  important,  as  the  issue  would  still,  in  the  opinion 
of  my  noble  friend,  have  been  substantially  the  same  as  that  actually  sent  for  trial.  It  is  here, 
that  I  am  unable  to  go  along  with  my  noble  and  learned  friend.  I  think,  that  the  issue,  as 
actually  framed,  raised  no  question,  except  whether  the  appellant  was  employed  by  Hamilton  to 
prepare  and  complete,  for  tne  benefit  of  the  pursuers,  the  bond  of  relief  and  the  assignation 
mentioned  in  the  pleadings. 

Indeed,  it  is  not  unworthy  of  remark,  that  the  issue  as  framed,  does  not  raise  the  questions 
which  the  Lord  Ordinary  considered  to  be  material,  in  order  to  ^r.  the  appellant  with 
responsibility. 

The  Lord  Ordinary  states,  that  if  the  security  was  stipulated  for  at  the  time  when  the  respond- 
ents became  bound  to  Hamilton,  and  if  Hamilton  employed  the  appellant  to  prepare  the  deed 
for  their  behoof,  that  was  enough  to  render  the  appellant  liable  to  the  respondents  for  professional 
negligence.  Now  the  issue  omits  altogether  the  question,  whether  the  security  was  stipulated 
for  at  the  time  when  the  respondents  became  bound.  That  would  have  been  one  very  material 
ingredient  in  determining  whether  the  appellant  was  or  was  not  acting  by  authority  of  the 
respondents.  As  it  is,  the  only  question  raised  was,  whether  the  appellant  was  employed  by 
Hamilton  to  prepare  and  complete  the  deeds  for  behoof  of  the  pursuers.  If  "  for  behoof  of  " 
means  "  for  the  benefit  of,"  then  the  issue  was  clearly  insufficient  to  raise  the  real  point  in 
dispute. 

But  it  was  argued  for  the  respondents,  and  in  this  argument  my  noble  and  learned  friend 
concurred,  that  the  words,  though  they  may  mean  merely  for  the  benefit  of,  yet  may  also  mean 
on  behalf,  or  on  account  of,  and,  that  it  must  be  assumed,  as  if  there  was  no  objection  to  the 
summing  up  of  the  learned  Judge,  that  he  had  put  the  proper  interpretation  on  the  words,  and 
would  tell  the  jury,  that  before  finding  for  the  respondents,  they  must  be  satisfied,  that  the 
appellant  was  employed  by  Hamilton  on  behalf,  or  on  account,  of  the  pursuers.  But  that 
argument  assumes,  that  for  behoof  of,  as  used  in  the  issue,  means  on  behalf  of,  or  by  the 
authority  of.  The  contention  of  the  appellant  before  the  Lord  Ordinary  was,  that  these  words 
had  no  such  meaning ;  that  they  meant  merely  "for  the  benefit  of."  Was  he  right  in  his  con- 
struction ?  That  he  was  so  seems  to  me  clear  from  the  summing  up  of  the  learned  Jud^e  at  the 
trial.  In  the  report  of  what  passed  in  the  Court  of  Session,  on  the  motion  for  a  new  trial,  the 
Lord  Justice  Clerk,  by  whom  the  cause  was  tried,  is  reported  to  have  said — "There  were  four 
points  for  the  consideration  of  the  jury ;  firsts  whether  the  defender  had  been  employed  to  prepare 
this  security  ;  second^  whether  the  employment  extended  to  the  completion  of  the  security ;  thirdy 
if  so,  whether  there  was  failure  on  his  part ;  ^n^foutthy  what  damage  was  the  result  of  that 
failure?" 

It  is  plain,  from  this  statement,  that  the  Lord  Justice  Clerk  considered,  that  employment  by 
Hamilton  would  necessarily  be  sufficient  to  entitle  the  pursuers  to  maintain  the  affirmative  of  the 
issue,  if  that  employment  extended  to  the  completion  as  well  as  to  the  preparation  of  the  security. 
He  did  not  think  it  material  to  consider,  whether  the  appellant  had  been  employed  mediately  or 
immediately  by  the  respondents.  He  proceeded  on  the  ground,  that  as  the  thing  was  to  be  done 
for  the  benefit  of  the  respondents,  therefore  he  was  responsible  to  them  for  any  neglect  or  default, 
whether  he  was  employed  by  them,  or  only  by  Hamilton.  Unless  this  had  been  his  opinion — in 
other  words,  if  he  had  thought  that  the  words  "  for  behoof  of,**  could  be  construed  as  meaning 
by  authority  of,  he  would  assuredly  have  told  the  jury,  as  suggested  by  my  noble  and  learned 
friend,  that  in  order  to  find  a  verdict  for  the  respondents  they  must  be  satisfied,  that  the  appellant 
was  employed  mediately  or  immediately  by  them.  There  was  no  doubt,  that  the  security  was 
prepared  for  the  benefit  of  the  respondents,  and  the  Lord  Justice  Clerk  deemed  it  sufficient. 
The  opinion  delivered  by  the  other  Judges  rests  on  the  same  foundation. 

On  these  grounds  I  have  come  to  the  conclusion,  that  the  words,  "for  behoof  of,'*  were  not 
intended  to  raise,  and  were  not  understood  to  raise,  the  question,  whether  any  employment 
emanated  directly  or  indirectly  from  the  respondents.  The  language  of  the  Lord  Justice  Clerk 
seems  to  me  to  put  this  beyond  doubt.  I  am  aware,  that  no  question  is  before  this  House  as  to 
the  propriety  of  the  summing  up.  I  do  not  refer  to  it  for  the  purpose  of  questioning  its  accuracy. 
On  the  contrary,  I  think  it  was,  if  that  were  a  matter  in  controversy,  perfectly  correct,  but  that 
is  because  I  construe  the  words,  "for  behoof  of,"  as  itiscleartheCourtconstrued  them,  namely, 
as  meaning  only  "  for  the  benefit  of."  I  refer  to  the  summing  up  only  for  the  purpose  of  shewing 
what  was  understood  to  be  the  meaning  of  the  words  "  for  the  behoof  of 

But  by  the  statutory  regulations  as  to  Scotch  appeals,  the  appellant  had  no  power  of  bringing 
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this  question  here  till  after  the  interlocutors  which  followed  the  trial.     He  objects  now,  at  yoor 
Lordships'  bar,  that  the  issue,  as  framed,  did  not  raise  the  question  which  alone  could  determine 
his  liability  to  the  respondents.      I  confess  I  think  he  has  established  his  proposition ;  and  ereo 
if  the  words  used  were  equivocal,  the  construction  put  on  them  by  the  Judge  at  the  trial  ^ws 
the  objection  of  the  appellant  to  be  well  founded. 

My  opinion,  therefore,  is,  that  the  interlocutor  settling  the  issue,  and  all  the  subsequ&t 
interlocutors,  ought  to  be  reversed. 

It  is  not,  perhaps,  absolutely  necessary  that  I  should  say  more,  but  it  was  argued  so  strongly 
at  the  bar,  that  by  the  law  of  S::otland,  differing  in  this  respect  from  the  law  of  England  as  to 
the  subject  of  damage  occasioned  by  his  neglect,  an  agent  is  responsible  to  those  who  suffer  br 
his  default,  although  there  may  not  have  subsisted  the  relation  of  principal  and  agent  betveea 
them,  that  I  have  felt  myself  bound  to  look  attentively  to  the  authorities  relied  on  in  support  ot 
this  proposition,  but  they  fail  to  establish  it. 

In  Erskine,  b.  iii.  t.  3,  s.  37,  it  is  laid  down,  that  where  a  mandatory,  receiving  a  salary  for 
his  services,  causes  a  damage  to  the  mandant  by  his  neglect,  he  is  liable  to  make  it  up  to  his 
employer,  or  other  person  who  suffers  by  it. 

The  latter  words  might  seem  to  give  colour  to  the  argument  of  the  respondents.  But,  on 
referring  to  the  case  cited  by  Erskine  in  support  of  what  he  had  thus  laid  down,  it  is  plain  that, 
by  the  Mords  *'  other  person  who  suffers  by,''  it  is  meant  other  person  representing  the  mandant 
or  employer. 

The  case  relied  on  by  Erskine  is  that  of  GoldiCy  which  was  decided  in  1757,  and  is  reported  in 
M.  3527. 

The  facts  of  the  case  are  as  follows :  A  person  named  Garden  died  in  1742,  leaving  George^ 
William,  and  Janet  Keir,  children  of  his  deceased  sister,  his  next  of  kin.  William  set  up  a  claim 
to  the  whole  executry,  which  induced  George  to  grant  a  factory  to  Henderson,  a  Writer  to  the 
Signet,  to  get  him  conjoined  with  his  brother  William  in  the  executry.  George  supposed,  that 
Henderson  was  taking,  or  had  taken,  the  proper  steps  for  this  purpose.  In  174.5  George  assigned 
his  share  of  the  executry  to  his  wife,  Katherine,  the  respondent.  Soon  after  this,  George  died, 
when  it  was  found,  that  Henderson  had  neglected  to  take  the  necessary  steps  for  getting  George 
conjoined  in  the  executry,  so  that  William  and  Janet,  according  to  the  then  law  of  Scotland, 
became  the  sole  next  of  kin,  and  George's  widow  got  nothing.  For  this  neglect  Henderson  was 
held  to  be  responsible  to  her  in  damages. 

It  is  obvious,  that  this  decision  proceeded  on  the  intelligible  principle,  that  the  widow  had 
succeeded  to  the  rights  of  her  deceased  husband,  and  was  therefore  in  the  same  position  as  she 
would  have  been  in,  if  she  had  been  the  person  employing  Henderson.  Of  the  correctness  of  this 
decision*  there  could  be  no  doubt. 

Great  reliance  was  placed  on  a  passage  in  Bell's  Principles,  supposed  to  go  the  whole  length 
contended  for  by  the  respondents.  The  passage  is  found  in  article  1 54,  where  the  learned  author 
of  that  very  useful  work  is  explaining  the  obligations  arising  out  of  the  hiring  of  skilful  labour. 
The  article  is  divided  into  several  sections,  and  in  section  seven  the  law  is  thus  laid  down  :  **  It 
is  no  defence  to  a  messenger  at  arms,  that  he  has  not  injured  or  betrayed  the  interest  of  his 
employers,  or  to  an  agent  bungling  an  act  in  which  adverse  parties  are  concerned  as  a  loan,  that 
he  was  employed  by  one  of  them  as  by  the  granter  of  the  bond.  He  acts  for  both  parties,  and 
the  person  injured,  or  who  is  to  receive  the  security,  is  he  for  whose  behoof  the  law  will  interfere, 
and  by  whom  the  order  is  held  to  be  given."  For  this  statement  of  law  Mr.  Bell  refers  to  three 
dezided  cases,  the  case  of  Grant  v,  Forbes^  decided  on  the  8th  of  July  1758,  and  reported  in  M. 
2081 ;  the  case  of  Struthers  v.  Langy  4  S.  418;  and  Haldani 5  case,  decided  in  1836.  The 
decisions  in  all  these  cases  were  affirmed  in  this  House.  I  am  not  aware,  that  there  exists  any 
report  of  the  proceeding  on  the  appeal  in  the  first  of  these  cases ;  but  the  appeal  in  S/ru/A^rs\\ 
Lang  is  reported  in  2  W.S.  563,  and  that  in  Donaldson  v.  Haldane^  7  CI.  &  F.  762.  It  is 
important  to  examine  these  cases  in  order  to  discover  how  far  they  bear  out  the  proposition,  in 
support  of  which  they  are  cited. 

The  case  of  Grant  was  of  this  nature.    By  the  law  of  Scotland  every  messenger,  who  acts  in 
executing  the  process  of  any  Court,  is  obliged  to  give  a  bond  with  cautioners  to  the  Lord  L)^^, 
for  duly  executing  the  office  of  messenger  to  all  the  lieges,  and  for  payment  of  damages  occasioned 
by  default.     It  appears  from  the  report,  that  James  Grant  was  desirous  of  obtaining  from  one 
Forbes  a  lease  01  some  land,  but  which  lease  Forbes  was  unwilling  to  grmt.   In  order  to  compd 
him  so  to  do,  James  Grant  took  these  steps.     Being  a  creditor  for  a  small  sum  due  to  bim  on  a 
bond  by  Forbes,  he  put  the  caption  into  the  hand  of  Henderson,  one  of  the  messengers,  who  had 
given  a  bond  in  the  usual  way  to  the  Lord  Lyon.     Henderson,  instead  of  executing  the  caption 
regularly,  seized  and  secreted  Forbes,  and  carried  him  about  from  place  to  place  till,  in  order  to 
obtain  liberty,  he  was  content  to  execute  the  lease  which  Grant  desired.     Forbes,  having  been 
released,  raised  an  action,  and  obtained  a  decreet  for  reduction  of  the  lease.    He  then  insiiiulcd 
proceedings  against  the  messenger  and  his  cautioners  in  the  bond  to  recover  damages  from  them 
in  respect  of  the  illegal  detention  and  imprisonment.  The  Court  of  Session,  and  ^terwaids  this 
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House,  held,  that  the  action  was  maintainable.  Lord  Karnes,  in  a  report  of  the  same  case,  made, 
I  presume,  before  it  had  been  affirmed  in  your  Lordships'  House,  expresses  great  doubt  as  to 
the  propriety  of  the  decision.  The  bond,  his  Lordship  considered,  is  required  in  order  to  secure 
the  proper  performance  by  the  messenger  of  his  duty  towards  those  against  whom  he  is  acting. 
This  view  of  the  case  was  not,  it  seems,  taken  in  this  House ;  and  assuming  the  bond  to  be, 
according  to  its  construction,  a  bond  indemnifying  against  the  wrongful  acts  of  the  messenger 
not  only  the  party  by  whom  he  is  employed,  but  also  those  against  whom  he  is  acting,  the  decision 
was  manifestly  right,  for  the  bond  is  given  to  the  Lord  Lyon,  not  for  his  own  benefit,  but  as  a 
trustee  for  those  injured  by  the  wrongful  acts  of  the  messenger ;  and  though,  if  a  similar  bond 
were  given  in  this  country,  the  action  would  be  a  mere  form,  the  substantial  party  enforcing  such 
a  bond  would  be  the  party  whom,  according  to  its  terms,  it  was  meant  to  protect.  And  the 
Scotch  procedure,  more  convenient,  perhaps,  in  this  respect  than  the  English,  enables  the  party 
intended  to  be  protected  by  the  bond  to  sue  in  his  own  name.  I  cannot  think,  that  this  decision 
has  any  bearing  on  the  question,  whether  a  law  agent  can  incur  responsibility  towards  any  one 
except  his  employer. 

The  next  case,  that  of  Strutkers  v.  Langy  occurred  in  the  year  1826,  and  is  reported  in  4  S. 
418,  and,  on  appeal  to  this  House,  in  2  W.S.  563.  We  have  had  the  advantage  of  examining 
the  appeal  case  when  it  was  brought  up  to  this  House,  from  which  we  have  the  facts  appearing 
in  the  record  more  distinctly  than  in  either  of  the  reports.  It  appears,  that  in  the  year  18 10  Lang, 
who  was  a  conveyancer  of  eminence,  by  direction  of  one  Archibald  Newbigging,  prepared  a  bond 
and  disposition  in  security  for  securing  j£  1200  to  two  gentlemen,  as  tutors  and  curators  for  Jean 
Struthers  and  others,  being  the  children  of  John  Struthers,  deceased,  then  in  their  minority. 
Lang  accordingly  prepared  the  deed.  On  the  faith  of  it  the  tutors  and  curators  advanced  and 
lent  the  ;^i2oo  to  Newbigging,  and  the  bond  was  signed  by  Newbigging  on  the  12th  of  April 
1 8 10.  Interest  was  regularly  paid,  but  in  18 19  Newbigging  became  insolvent,  and  it  was  then 
discovered,  that  Lang  had  omitted  to  obtain  the  confirmation  of  the  bond  by  the  superior  of 
whom  the  lands  were  held,  which  was  necessary,  according  to  the  form  in  which  the  bond  was 
taken,  in  order  to  give  it  complete  validity.  The  consequence  was,  that  some  subsequent 
creditors,  who  had  duly  perfected  their  bond  subsequently  to  that  given  to  the  tutors  and 
curators  of  the  minors,  acquired  priority.  For  this  neglect  on  the  part  of  Lang  he  was  held,  first 
by  the  Court  of  Session,  and  afterwards  by  this  House,  to  be  responsible  to  the  minors. 

The  respondents  relied  on  this  decision  as  an  authority  for  the  proposition,  that  a  law  agent 
employed  by  a  borrower  is  necessarily,  and  in  all  cases,  responsible  to  the  lender  for  any  loss 
occasioned  by  his  neglect  or  mismanagement  in  the  completion  of  the  security,  though  he  may 
have  had  no  employment  by,  or  commimication  with,  him.  But  on  referring  to  the  appeal  case, 
as  laid  before  this  House,  it  appears  to  me,  that  no  such  general  principle  was  laid  down.  The 
respondent  in  this  case  insisted,  that  the  facts  appearing  on  the  record  led  reasonably  to  the 
inference,  that  Lang  acted  as  well  for  the  lenders  as  the  borrower.  Accounts  were  referred  to, 
shewing,  that  he  had  acted  as  law  agent  for  the  minors  from  1807  to  1819,  and  that  he  had 

Ereviously  acted  in  1801  for  their  father.  Lang  admitted,  that  the  bond  in  question  was  in  his 
ands  from  January  181 8,  and  the  appellant  submitted,  that  it  had  never  been  out  of  his  custody, 
which  was  a  not  unreasonable  inference  from  the  facts  admitted  on  the  pleadings.  It  was  neces- 
sary for  the  minors  to  take  sasine  of  the  lands  included  in  the  security,  and  Lang,  acting  for 
them,  gave  a  sub-commission  empowering  an  attorney  to  receive  earth  and  stone  in  their  name. 
On  these  grounds  the  appellant  submitted,  that  Lang  must  be  taken  to  have  been  the  agent  both 
for  the  lenders  and  the  borrower.  Your  Lordships  considered,  that  in  that  case  the  only  question 
was,  whether  there  had  been  negligence. 

But  surely  it  cannot  be  justly  represented,  that  such  a  decision  warrants  the  proposition,  that 
whenever  an  agent  is  employed  by  a  person  to  prepare  and  perfect  a  deed  under  which  somer 
other  person  is  to  be  benefited,  and  no  agent  is  employed  on  behalf  of  that  other  person,  then 
the  agent  preparing  the  deed  is  necessarily  the  agent  of  the  other  person  also,  or  is  responsible 
to  him  for  any  neglect  of  duty  of  which  he  may  have  been  guilty  in  preparing  the  security.  If 
such  a  general  proposition  could  have  been  sustained,  it  would  have  been  idle  to  go  into  the 
numerous  special  circumstances  relied  on  in  the  pleadings  for  the  purpose  of  leading  to  the 
conclusion,  that  Lang  was  in  that  case  acting  for  the  minors  as  well  as  for  Newbigging. 

The  third  case  relied  on  by  Mr.  Bell  is  that  of  Donaldson  v.  Haldancy  7  CI.  &  F.  762.  There 
Donaldson,  the  law  agent  of  Archibald  Dunlop,  a  distiller  at  Haddington,  obtained  for  him  from 
Henry  Haldane  a  sum  of  £2000  by  way  of  loan  on  the  security  of  a  long  lease  of  a  field  with  a 
distillery  building  on  it,  and  which  Dunlop  held  under  the  magistrates  or  town  council  of  Had- 
dington. The  lease  had  been  previously  assigned  by  Dunlop  to  a  person  named  Cunningham, 
but  Cunningham  made  a  transference  of  it  to  Henry  Haldane.  Donaldson  omitted  to  complete 
the  title  of  Haldane  by  intimating  to  the  magistrates  and  town  council  the  fact  of  the  lease  and 
the  assignation  of  it  to  Haldane.  Haldane  died,  and  the  respondents  representing  his  interest 
in  the  loan,  and  the  security  of  Dunlop,  before  Haldane's  death,  obtained  the  absolute  property 
in  the  field  and  buildings  by  a  feu  disposition  from  the  magistrates  and  town  council,  and  he  was 
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regularly  infeft  thereon.     Some  time  after  the  death  of  Henry  Haldane,  Donaldson  prepared  a 
bond  and  disposition  in  security  over  the  property  in  favour  of  the  respondents,  who  therrapoD 
delivered  up  the  lease  to  be  cancelled.     Previously  to  the  giving  of  this  bond,  Dunlop  bad 
executed  other  securities  to  a  larTe  amount,  which  more  than  exhausted  the  whole  value  oiihe 
property,  so  that  the  respondents  lost  their  money.     The  respondents  then  raised  this  actka 
against  the  appellant,  alleging,  that  in  the  original  transaction  he  had  been  employed  by  Hesiy 
Haldane  to  obtain  for  him  a  safe  and  protitable  investment,  and  that  Haldane  advanced *3k 
£2000  on  being  advised  by  the  appellant,  that  the  transference  of  the  lease  would  form  a  vaM 
and  effectual  security.     The  respondents  further  alleged,  that  after  Haldane' s  death  they  left  ibs 
money  in  the  hands  of  Dunlop  by  the  advice  of  the  appellant,  and  on  his  assurance,  thatitwosM 
be  expedient  for  them  so  to  do,  taking  the  heritable  bond  instead  of  the  lease.     The  appellasi 
denied  his  liability,  insisting,  that  he  was  employed  by  Dunlop  alone.     The  Court  of  Session, 
however,  decided,  that  the  appellant  was  liable,  and  your  Lordships  sustained  that  decision.  Bjt 
both  Lord  Cottenham  and  Lord  Brougham,  in  advising  the  House,  proceeded  distinctly  on  tbe 
ground,  that  the  respondents  had  acted  under  the  advice  of  the  appellant,  and  that,  as  that  advice 
was  wrong,  he  must  be  held  responsible  for  it. 

Surely,  my  Lords,  neither  of  these  support  the  position,  that  in  all  cases  the  person  injured  by 
the  defect  in  a  security  has  a  remedy  against  the  agent  by  whom  it  was  prepared.  What  wcrt 
the  precise  grounds  on  which  the  House  acted  in  Lang  v.  Struthers  cannot  be  ascertained.  It 
seems  to  have  been  assumed  to  be  clear,  that  Lang  acted  for  both  parties,  and  that  the  only 

?[uestion  was,  whether  he  had  been  guilty  of  neglect.  And  certainly  there  was  an  abundance  of 
acts  stated  to  shew,  that  Lang  was  acting  as  the  law  adviser  of  the  lendere,  as  well  as  of  the 
borrower.  And  in  the  latter  case  of  Donaldson  v.  Haldane^  the  Lords  who  advised  the  House 
proceeded  expressly  on  the  ground  of  direct  employment  by  the  lender. 

Some  reliance  was  placed  on  a  note  of  Mr.  Macallan  in  his  valuable  edition  of  Erskine's 
Institutes,  at  the  passage  I  have  referred  to,  book  iii.  tit,  3,  §  37.  The  editor  there  says,— '*  A 
law  agent  acting  for  the  lender  of  money  is  liable  for  the  amount  advanced,  if  he  neglect  any  of 
the  appointed  forms  for  completing  or  rendering  effectual  the  deeds  proposed  as  a  security,  and 
the  money  be  therefore  lost.  He  will  also  be  liable,  if  he  be  aware  of,  and  fail  to  disclose, 
imperfections,  or  if  he  omit  to  search  the  records;"  and  after  putting  several  other  cases,  "ot 
though  he  should  prepare  the  deeds  on  the  employment  of  the  borrower,  or  though  he  acts  for 
both  borrower  and  lender."  And  in  support  of  the  two  last  propositions,  he  refers  to  tbe  w 
cases  of  Lang  v.  Struthers  and  Donaldson  v.  Haldane,  It  will  be  observed,  that  Mr.  Macallan 
is,  throughout  the  whole  of  the  passage  I  have  cited,  referring  to  a  law  agent  acting  for  the  lender 
of  money,  and  to  the  law  so  propounded,  no  lawyer,  either  in  England  or  Scotland,  can  take 
exception.  We  were  not  referred  to  any  other  authority  in  the  Scotch  law  for  the  proposirion, 
that  a  law  agent  can  be  made  responsible  for  his  neglect  to  any  other  person  than  his  employer; 
and  I  concur  with  my  noble  and  learned  friend  in  saying,  that  the  proposition  argued  at  the  bar 
cannot  be  sustained.  The  authorities  cited  do  not  bear  out  any  such  proposition,  and  it  is  a 
proposition  resting  on  no  principle. 

The  result,  therefore,  at  which  I  have  arrived  is,  that  all  the  interlocutors,  except  the  fint, 
ought  to  be  reversed,  and  that  the  case  ought  to  be  remitted  back  to  the  Court  of  Session,  vitb 
a  declaration,  that  the  issue  ought  to  have  expressly  raised  the  question,  whether  the  appellant 
had  been  employed  by  or  by  the  authority  of  the  respondents. 

Lord  Wensleydale. — My  Lords,  in  this  case  the  respondents,  the  pursuers  in  the  Court 
below,  sought  to  recover  damages  against  the  appellant,  a  writer  in  Glasgow,  the  defender,  for 
alleged  negligence  in  not  making  effectual  an  assignation  in  security  to  them  of  some  leasehold 

property. 

The  defender  was  employed  by  one  Hamilton  to  effect  a  policy  with  an  assurance  company  for 
;f  250  on  his  life,  and  also  to  obtain  a  loan  from  the  same  company  for  £,z^o  on  the  security  of 
an  assignment  of  that  policy,  and  the  pursuers  became  bound  as  cautioners  for  Hamilton  in  a 
bond  to  the  company  to  repay  the  money  borrowed  and  interest  of  the  premiums  of  assurance  on 
the  policy. 

Hamilton,  at  the  same  time,  gave  a  bond  of  relief  to  the  pursuers  and  assignation  in  secunty 
to  them  of  leasehold  property,  held  by  Hamilton  on  a  tack  or  lease,  in  favour  of  the  pursuer^ 
These  instruments  were  prepared  by  the  defender.  And  it  was  alleged,  that  he  was  ^^^^ 
neglect  in  not  making  that  assignation  effectual.  And  the  pursuer  sought  to  recover  the  amount 
of  damages  sustained  by  them  in  consequence  of  that  neglect.  ^ 

The  first  question  is,  whether  the  suit,  in  the  manner  in  which  the  condescendence  is  fraineoi 
is  irrelevant,  because  it  does  not  state  the  relation  of  principal  and  agent,  or  client  and  atcorncy, 
to  have  been  created  between  the  pursuers  and  defender — by  the  pursuers,  by  themselves  or 
agents  acting  for  them,  employing  the  defender  as  their  attorn«yj>r  agent  to  prepare  the  assigna- 
tion and  security,  and  to  take  proper  steps  to  make  it  efifectuaV:  And,  secondly,  whether  there 
was  a  sufficient  averment  of  the  breach  of  the  duty  created Jby .-that  relation.  .      . 

It  was  made  a  question  on  this  part  of  the  case,  whether  the  law  of  Scotland  diflfcrs  in  this 
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respect  from  the  law  of  England.  By  the  law  of  this  part  of  the  United  Kingdom  the  right  of 
accion  depends  entirely  upon  the  question  between  whom  the  relation  of  principal  and  agent  or 
client  and  attorney  subsists.  He  only  who,  by  himself  or  another  as  his  agent,  employs  the 
attorney  to  do  the  particular  act  in  which  the  alleged  neglect  has  taken  place,  can  sue  him  for 
that  neglect;  and  that  employment  must  be  affirmed  in  the  declaration  in  the  suit  in  distinct 
terms.  If  the  law  of  Scotland  is  the  sa  ne  as  the  law  of  England  in  this  respect,  1  think  the 
condescendence  either  does  not  state  the  relation,  or,  at  all  events,  does  not  state  it  with  sufficient 
clearness;  and  the  issue  is  certainly  not  properly  framed  to  raise  the  true  question.  One  would 
suppose  a  priori^  that  the  laws  of  both  countries  would  be  the  same,  the  question  being  purely 
one  of  duty  arising  out  of  contract,  whatever  the  particular  form  of  action  would  be;  and  it 
would  be  reasonable  to  hold,  that  only  the  contracting  parties  should  be  liable  to  each  other  for 
the  breach  of  that  contract. 

It  is  said,  however,  that  by  the  law  of  Scotland,  quite  independently  of  the  question  who  the 
contracting  parties  are,  whenever  an  attorney  or  agent  is  employed  by  any  one  to  do  an  act 
which,  when  done,  will  be  benefii^ial  to  a  third  person,  and  that  act  is  negligently  done,  an  action 
for  negligence  may  be  maintained  by  the  third  person  against  the  attorney  or  agent.  I  cannot 
think,  that  any  such  proposition  is  made  out  to  be  part  of  the  law  of  Scotland. 

The  case  of  Struthers  v.  Lang^  4  S.  418,  and  the  ruling  of  Lord  Glenlee,  admitted  universally 
to  be  a  great  authority  in  that  case,  is  relied  upon  as  establishing  that  point,  and  is  indeed  the 
only  case  cited  in  support  of  that  proposition.  According  to  the  report  of  it,  there  appears  to 
bs  evidence  of  employment  of  the  writer,  the  defender,  on  other  business  of  the  pursuers,  and 
the  terms  said  to  have  been  used  were  the  same  as  in  this  issue.  He  is  reported  to  have  said, 
that  "  the  liability  of  the  agent  does  not  depend  on  who  gives  the  order,  but  for  whose  behoof  it 
is  given,"  and  by  those  expressions  he  may  have  meant  only  on  whose  behalf,  or  from  whom  the 
order  was  given,  and  that  a  personal  order  by  the  pursuer  was  unnecessary.  And  I  cannot  help 
thinking,  that  on  the  facts  of  that  case,  Loid  Glenlee,  who  was  Judge  of  fact  and  law,  thought 
that  the  defender  was  employed  as  agent  to  the  plaintilf  to  do  the  act,  in  which  the  neglect  took 
place  on  his  behalf. 

At  any  rate,  it  is  impossible  to  support  by  a  single  case  so  extraordinary  a  proposition,  as  that 
persons,  who  were  not  employers  of  law  agents  to  do  an  act,  could  have  a  remedy  against  them 
for  the  negligent  performance  of  it.  It  is  rightly  said  on  behalf  of  the  appellant,  that  if  that 
proposition  was  true,  numberless  legatees  and  heirs  of  entail  disappointed  of  their  expectations 
by  erasures  and  informalities  would  have  invoked  its  aid  to  indemnify  them,  but  no  one  ever  did. 
The  remark  of  Lord  Gillies  in  Goldie  v.  Goldi^s  Representatives,  4  D.  1489,  in  which  a  widow 
sued  her  deceased  husband's  law  agent  for  a  blunder  which  deprived  her  of  her  terce  was 
perfectly  correct,  that  an  agent  cannot  be  responsible  to  a  person  by  whom  he  was  never 
employed. 

The  true  question,  therefore,  in  this  case  is,  whether  the  respondents  really  by  themselves,  or 
by  Hamilton  as  their  agent,  did  employ  the  appellant  as  their  attorney  to  prepare  and  complete 
the  assignation  in  security.  Such  an  employment  is  not  positively  stated  in  the  condescendence, 
but  there  is  a  loose  allegation  to  that  eflfect  in  it,  which  might  possibly  be  sufficient,  if  the  issue 
had  been  properly  framed,  so  as  to  present  the  true  question  of  the  employment  of  the  pursuer 
by  the  defender  for  the  consideration  of  the  jury. 

But  the  present  issue,  I  am  quite  satisfied,  is  wrongly  framed.  It  is  worded  ambiguously,  and 
as  it  now  stands,  it  seems  to  me  to  raise  only  the  question  whether  Hamilton  employed  the 
defender  not  only  to  prepare,  but  to  complete,  for  the  benefit  of  the  pursuers,  a  bond  in  relief 
and  assignation  in  security  of  a  lease  held  by  Hamilton  to  be  granted  in  favour  of  the  pursuers, 
but  it  does  not  raise  the  question  on  which  this  part  of  the  case  depends,  whether  Hamilton,  in 
so  employing  the  defender,  acted  as  agent  for  the  pursuers  to  his  knowledge,  so  as  to  make  them 
in  point  of  law  the  employers  for  those  purposes  of  the  defenders — so  that  the  relation  of  client 
and  attorney,  or  principal  and  law  agent,  was  contracted  between  them. 

If  1  were  perfectly  satisfied  from  what  took  place  at  the  trial,  that  this  ambiguity,  to  say  the 
least  of  it,  in  the  issue,  had  been  cleared  up,  and  fully  explained  to  the  jury,  and  their  attention 
directed  to  the  true  question,  whether  the  relation  of  principal  and  law  agent  was  created 
between  the  pursuers,  I  should  have  thought,  that  the  verdict  might  have  been  supported.  But 
we  have  not  before  us  the  direction  of  the  Lord  Justice  Clerk,  who  tried  the  cause,  so  as  to 
enable  us  to  say,  that  the  proper  question  was  left  to  the  jury.  Nor  can  I  come  to  that 
conclusion  from  the  observations  made  by  his  Lordship  and  the  learned  Judges  on  the  motion 
for  a  new  trial 

I  think  there  was  evidence  on  the  trial  from  which  the  jury  might  conclude,  that  the  defender 
was  employed  by  the  authority  of  the  pursuers  to  act  as  their  law  agent  for  some  purpose  in  the 
preparation  of  the  bond  and  security.  If  the  bond  was  given  gratuitously  by  Hamilton,  as  the 
defender  alleges,  at  his  own  suggestion,  and  gratuitously  without  any  obligation  to  give  it,  there 
would  not  be  any  ground  to  suppose,  that  the  defender  was  constituted  agent  for  the  pursuers  in 
preparing  it.    It  was  made  a  part  of  the  bargain  between  Hamilton  and  the  pursuers,  as.  a 
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condition  for  their  becoming  cautioners  for  him  to  the  insurance  office,  that  Hamilton  sboiiki 
give  to  them  the  bond  of  relief  and  assignation,  which  must,  of  course,  be  prepared  by  a  kw 
agent,  and  no  other  person  being  named,  it  might  be  inferred,  that  Hamilton  was  to  emplorooe; 
and  the  defender  being  so  employed,  and  knowing  of  the  condition,  and  not  being  desitedbf 
Hamilton  to  send  the  instrument  for  approval  to  another,  might  be  considered  as  emplo^ta 
his  own  knowledge  by  Hamilton,  by  authority  of  the  pursuers,  to  act  as  law  agent  for  ;k 
pursuers ;  and  the  necessary  relation  to  sustain  the  action  of  breach  of  duty  arising  from  thai 
relation  might  be  created.    But  to  what  extent  that  relation  was  created  is  another  questioo.  It 
could  hardly  be  to  attend  solely  to  the  pursuer's  interest,  for  no  other  law  agent  being  employo], 
it  is  unlikely,  that  such  should  be  the  intentions  of  the  parties.     If  so,  then  the  seconcky 
question  would  arise,  whether  the  employment  was  merely  to  prepare  the  instruments,  or  lo 
complete  and  perfect  them.    To  that  question  the  evidence  on  the  trial  was  directed,  and  I 
cannot  help,  after  a  careful  perusal  of  the  report  of  it,  participating  in  the  doubts  expressed  by 
the  learned  Judges  on  the  motion  for  a  new  trial,  as  to  the  propriety  of  the  conclusion  to  which 
the  jury  had  come,  especially  considering,  that  the  onus  probandi  in  that  issue  lies  upon  the 
pursuer. 

But  if  the  employment,  through  the  agency  of  Hamilton,  of  the  defender  was  to  act  as  legal 
agent  for  both  the  parties,  as  no  doubt  it  was, — if  he  was  made  agent  for  any  other  than  Hamilton 
himself,  no  other  agent  being  employed  to  attend  to  the  transaction  on  Hamilton's  bebalf,- 
another  and  important  consideration  arises.  Was  it  his  duty  to  do  any  act  which  would  defat 
the  prior  assignation  to  Ballantine  of  the  same  lease,  by  intimating  the  pursuers'  assignation  to 
the  landlord,  and  taking  possession  ?  If  he  was  acting  singly  for  the  pursuers,  such  would  bare 
been  unquestionably  his  duty;  but  acting  for  both  parties,  I  cannot  help  thinking,  that  he 
therefore  owed  a  duty  to  both.  Receiving  his  instructions  from  Hamilton,  he  was  not  bound  lo 
do  an  act  which  would  defeat  Ballantine's  security,  and  be  a  wrong  act  on  Hamilton's  part 

I  think,  that  the  interlocutors,  from  that  determining  the  form  of  issue  to  the  final  one 
exclusive,  should  be  reversed,  and  the  cause  remitted,  to  have  the  form  of  the  issue  amended, on 
which  a  new  trial  must  take  place. 

The  form  of  the  issue  should  be  this :  First,  Whether  the  defender  was  employed  by  the  said 
Robert  Hamilton,  by  the  authority  of  the  pursuers,  as  their  law  agent  on  their  behalf  opiy;  v> 
whether  he  was  employed,  on  behalf  of  both  themselves  and  the  said  Robert  HamiJlon,  w 
prepare  and  complete,  in  relief  of  the  obligation  of  the  pursuers  under  the  said  bond,  a  bond  or 
relief  and  assignation  of  a  lease  held  by  the  said  Robert  Hamilton,  to  be  granted  byluDi|'^ 
favour  of  the  pursuers }  And,  secondly.  Whether,  by  the  breach  of  duty  to  the  pursuers  m  his 
character  of  law  agent  for  the  pursuers,  or  for  both  them  and  Robert  Hamilton,  or  by  negligP* 
or  want  of  skill  in  either  of  those  characters,  as  the  case  may  be,  he  wrongfully  failed  to  prep^ 
and  complete  the  said  assignation,  to  the  loss,  injury,  and  damage  of  the  pursuers  ? 

Lord  Chelmsford. — My  Lords,  as  the  competency  of  this  appeal  was  altogether  denied  by 
the  respondents,  1  will,  in  theirs/  place,  consider  this  preliminary  objection,  which  has  been 
shortly  adverted  to  by  my  noble  and  learned  friend,  the  Lord  Chancellor.  .     , 

The  appellant  founds  his  right  to  bring  up  the  whole  of  the  interlocutors  on  the  15th  section  a 
the  48  Geo.  in.  c.  151.  And  he  contends,  that,  by  the  17th  section  of  the  59  Geo.  ill.  c.  35«  ■* 
was  entitled  to  tender  a  bill  of  exceptions  to  the  judgment  of  the  Court  on  his  motion  for  a  nc* 
trial,  founded  on  the  misdirection  of  the  Judge  who  tried  the  issues  in  matter  of  law.  To  this 
the  respondent  answers,  that  although  a  bill  of  exceptions  was  tendered,  yet  the  Court  pronouncca 
no  interlocutor  upon  it,  and,  therefore,  there  is  nothing  to  appeal  from ;  that  the  endeavour  or 
the  appellant  to  convert  the  interlocutor  refusing  a  new  triad  into  a  judgment  on  the  ^"*^ 
exceptions,  cannot  succeed,  or  that,  if  it  could,  the  appeal  would  still  be  incompetent  by  the 
proviso  in  the  6th  section  of  55  Geo.  ill.  cap.  42.  . 

It  appears  to  me,  that  if  the  right  to  appeal  could  be  rested  solely  on  the  foregoing  grounds,  it 
would  be  successfully  resisted  by  these  arguments.  But  the  Court  of  Session,  after  discharging 
the  rule  for  a  new  trial,  proceeded  by  their  interlocutor  to  apply  th€  verdict,  by  decerning 
against  the  defender  for  payment  of  the  damages  found  by  the  jury.  Now,  if  in  doing  so  W 
pronounced  a  judgment  of  law  as  applicable  to  or  arising  out  of  the  finding  by  the  verdict,  tw 
appellant  would  be  entitled  to  appeal  under  the  9th  section  of  the  55  Geo.  in.  c.  42.  It  cannot, 
however,  be  doubted,  that  by  applying  the  verdict,  the  Court  decided,  that,  upon  ^^^.^^ 
proved,  the  liability  of  the  appellant  to  answer  to  the  respondent  for  negligence  was  establisbea 
in  law.  And  this  view  is  supported  by  the  opinions  expressed  in  your  Lordships'  House  in  fW 
case  of  Morgan  v.  Morris,  2  Macq.  359,  ante,  p.  591 ;  and  J^artonshill  Coal  Co,  v.  M^Gutrtt 
3  Macq.  305,  ante,  p.  785.  . 

But,  suppose  for  a  moment,  that  the  appellant  was  for  any  reason  precluded  from  ^1^^.  * 
against  this  interlocutor,  yet  he  would  be  enabled  to  bring  them  in  review  before  your  Lordsmp^ 
suffi:iently  for  his  purpose,  upon  the  interlocutors  approving  of  the  form  of  the  issues.  ^°''^ 
was  said  by  my  noble  and  learned  friend.  Lord  Cranworth,  in  Melrose  and  Co,  \'jj.. 
and  Co,,  ante,  p.  315  ;   i  Macq.  Ap.  711,  although  the  Stotute  55  Geo.  iiu  C..42,  §  ^  ^"^ 
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reference  to  an  interlocutor  directing,  that  a  matter  shall  be  tried  by  issue,  enacts,  that  there 
shall  be  no  appeal,  yet  with  regard  to  an  interlocutor  settling  what  the  issue  shall  be,  there  is  no 
statutable  objection  to  an  appeal ;  and  he  adds,  that  *^  this  House  could  never  lay  down  any  rule 
so  preposterous  as  that  such  an  interlocutor  should  not  be  the  subject  of  appeal  when,  in  truth, 
the  whole  merits  of  a  cause  might  be  involved  in  it."  This  remark  could  not  be  more  strikingly 
exemplified  than  in  the  present  case,  where  the  form  of  the  issues  involves  the  whole  question 
both  of  law  and  of  fact  between  the  parties. 

The  appeal,  therefore, ;being  competent,  the  case  may  be  fully  considered  under  two  heads: 
ij/,  The  relevancy  of  the  alleged  ground  of  action  in  the  condescendence.  2df  The  frame  of 
the  issues. 

In  considering  the  question  of  relevancy,  if  it  must  be  assumed,  that  it  was  necessary  for  the 
pursuers  to  state  an  employment  for  the  defender's  benefit,  there  can  be  no  doubt,  that  the 
allegations  were  amply  sufficient.  A  condescendence  is  not  to  be  tried  by  the  strict  rules  of 
sp3cial  pleading,  though  it  must,  of  course,  contain  a  statement  of  the  ground  of  the  action  with 
reasonable  certainty.  Upon  the  assumption  which  has  been  made,  it  was  necessary  for  the 
pursuer  to  state  the  defender's  obligation  to  them  arising  from  the  employment  by  Hamilton. 
Whether  that  appears  with  a  proper  degree  of  certainty  in  the  condescendence  is  a  question 
upon  which  my  mind  is  not  entirely  free  from  doubt.  I  am  disposed,  however,  to  think, that  the 
allegations  in  the  4th  condescendence  are  sufficient  It  is  there  stated,  that  the  bond  of  relief 
and  assignation  was  prepared  by  the  defender  acting  therein  for  behoof  of  the  pursuers,  and  that 
this  was  the  arrangement  and  understanding  of  all  concerned,  viz.,  the  said  Robert  Hamilton, 
the  pursuers,  and  the  defender.  Now,  if  all  the  parties  agreed  together,  that  Robertson  should 
act  for  behoof  of  the  pursuer,  even  if  those  words  meant  only  for  his  benefit,  the  defender,  by 
accepting  the  duty,  would  incur  an  obligation  to  the  pursuer,  for  the  breach  of  which  he  would 
be  responsible  to  him.  If  it  were  necessary  to  decide  this  case  upon  the  relevancy  of  the  con- 
descendence, I  should  be  disposed  to  hold,  that  the  ground  of  action  was  sufficiently  alleged.  But 
the  question  becomes  wholly  immaterial  upon  turning  to  the  other  point  which  relates  to  the 
form  of  the  issues.  If  they  are  improperly  framed,  they  can  derive  no  aid  whatever  from  the 
condescendence,  for  upon  this  subject  I  adopt,  upon  the  present  occasion,  as  I  did  in  the  case  of 
Morgan  v.  M orris ^  3  Macq.  339,  antey  p.  806,  the  language  of  my  noble  and  learned  friend, 
Lord  Brougham,  in  the  case  of  Z^ys,  Masson^  and  Co,  v.  Forbes^  5  W.  S.  403. 

In  judging  of  the  propriety  of  the  issues,  it  is  essential  to  bear  in  mind  what  are  the  facts  in 
controversy  between  the  parties.  For  this  purpose  it  is  not  unimportant  to  observe  the  difference 
between  the  plea  in  law  annexed  to  the  condescendence,  and  that  which  follows  the  revised 
statements  of  facts  on  the  part  of  the  appellant.  In  the  original  plea  the  defender  was  charged 
with  gross  negligence  and  breach  of  his  duty,  and  of  the  obligations  incumbent  on  him  as  law 
agent  for  the  pursuers.  The  plea  following  the  statement  of  facts  charges  the  breach  of  duty, 
but  omits  the  words  ''and  of  the  obligations  incumbent  on  him  as  law  agent  for  the  pursuers.'* 
The  defender  had  in  his  answers  to  the  condescendence,  and  in  his  own  statement,  denied  that 
he  acted  as  agent  for  the  pursuers,  or  that  he  knew,  or  that  anything  had  transpired  which  could 
lead  him  to  suppose,  that  the  pursuers  were  relying  upon  him  in  any  way  in  reference  to  the 
completion  of  the  bond  of  relief  and  assignation.  He  was,  therefore,  entitled  to  have  the 
Question  presented  unequivocally  to  the  jury,  whether  he  was  employed  by  the  pursuers,  or  by 
their  authority,  unless  the  employment  by  Hamilton  created  the  duty  to  the  pursuers,  of  the 
breach  of  which  they  complained.  The  question  which  the  Lord  Ordinary  intended  to  submit 
to  the  jury  is  phinly  shewn  by  his  note.  He  there  distinctly  repudiates  the  idea,  that  employment 
of  the  defenders  by  the  pursuers  or  by  their  authority,  was  a  necessary  ingredient  in  the  case, 
and  states  his  opinion,  that  if  it  was  made  out,  that  the  security  was  stipulated  for  at  the  time 
that  the  pursuers  became  bound  for  Hamilton,  and  that  Hamilton  instructed  the  defender  to 
prepare  the  deed  for  their  behoof,  this  was  enough  to  render  the  defender  responsible  to  the 
pursuer  for  professional  negligence.  The  object,  therefore,  in  setding  the  issues,  must  have  been 
to  present  the  question  in  this  shape  to  the  jury. 

It  was,  however,  strongly  urged  on  the  part  of  the  respondent,  that  the  words,  for  behoof  of 
ths  pursuers,  necessarily  implied  an  employment  for  and  on  their  behalf.  Upon  which  it  was 
as'ced,  whether  the  issue  would  have  been  proved,  if  nothing  more  had  been  shewn  than  that  the 
securities  were  for  the  benefit  of  the  pursuers.  If  I  understood  the  answer  correctly,  it  was 
ad.nitted,  that  this  proof  would  have  been  insufficient  to  establish  the  issue  so  construed.  It  is 
impossible,  however,  to  accept  the  suggested  interpretation  of  the  words  "for  behoof  of," 
consistently  with  the  view  of  the  liability  taken  by  the  Lord  Ordinary.  And,  although  behoof 
may  mean  "for and  on  behalf,"  it  is  clear,  that  it  may  also  mean  for  the  benefit  of,  and,  therefore, 
this  double  meaning  of  the  word  makes  it  ambiguous,  and  the  use  of  it  renders  the  issue 
uncertain . 

The  respondents'  case  must  depend  upon  their  being  able  to  affix  one  certain  meaning  to  the 
words  "  for  behoof  "  in  the  issue,  and  to  shew,  that  in  this  sense  the  defender  was,  by  the  law 
of   Scotland,  liable,  upon  the  employment  by  Hamilton,  for  the  negligence  alleged  in    the 
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condescendence.  It  appears  by  the  evidence,  that  the  bond  was  given  by  Hamilton  to  the  punun 
by  the  suggestion  of  the  defender.  The  negligence  imputed  is,  that  the  defender  never  totidtt 
pursuers  nor  advised  them  that  intimation  of  their  bond  of  relief  and  assignation  was  neoasuf 
to  be  made  to  the  landlord. 

The  case  principally  relied  upon  by  the  respondents  was  that  of  Struthtrs  v.  Lang,  andfm 
the  language  of  Lord  Glenlee  in  that  case,  that  the  liability  of  the  agent  does  not  depend  upon 
who  gives  the  order,  but  for  whose  behoof  it  was  given,  I  think  it  is  clear,  that  the  genenl 
proposition,  abstracted  from  the  facts  of  the  case,  cannot  be  maintained  to  its  full  extent  It 
would,  if  taken  in  the  unqualified  terms  in  which  it  is  delivered,  apply  to  cases  where  there  ns 
no  privity  of  contract  between  the  parties,  where  my  noble  and  learned  friend,  the  Lord  Chak- 
CELLOR,  admits  that  no  liability  would  arise. 

The  full  examination  by  my  noble  and  learned  friend.  Lord  Cran  worth,  of  the  cases  which  are 
referred  to  in  the  text  books  as  authorities  for  the  principle  contended  for  by  the  respondents, 
satisfies  my  mind,  that  the  liability  must  be  limited  to  cases  where,  from  the  nature  of  the  traos- 
action,  it  may  reasonably  be  inferred,  that  the  agent  was  employed  by  both  parties  ;  and  where 
there  is  no  express  employment  by  both,  this  inference  must  be  drawn  from  the  circumstances 
of  each  particular  case. 

The  respondents  also  relied  upon  the  doctrine  of  the  jus  quctsitum  teriioy  as  enabling  them  to 
sue  the  defender  for  his  alleged  negligence.     But,  as  I  und^^rstand  this  doctrine,  it  is  applicable 
to  the  present  case  to  a  certain  extent  only.    Thus,  although  the  pursuers  were  not  aware  of  the 
intention  of  Hamilton  to  give  the  bond,  yet,  he  havmg  employed  the  defender  to  prepare  it  for 
the  pursuer's  benefit,  they  would  have  been  entitled  to  have  demanded  it  from  the  defender, 
when  it  was  deposited  with  him  after  its  execution,  for  the  right  to  it  was  absolutely  vested  in 
them.     But  the  law  oijus  quasitum  tertio  does  not,  with  the  right  to  the  thing  itself,  create  an 
incidental  duty  to  be  performed  by  the  defender  to  the  pursuers,  for  the  non-performance  of 
which  he  would  be  responsible  to  them.     Now,  in  this  it  is  most  important  to  ascertain  to  whom 
the  defender  was  liable  for  the  alleged  negligence,  because,  as  was  pointed  out  in  the  argument, 
his  duty  would  be  totally  different,  according  to  the  person  from  whom  his  employment  proceeded 
If  his  duty  was  to  the  pursuers,  he  was  bound  to  regard  their  interests  alone,  and  he  ought  to 
have  completed  the  bond,  although  it  might  be  to  the  prejudice  of  a  previous  security  granted  by 
Hamilton.     But  if  his  only  obligation  was  to  Hamilton,  by  whom  he  was  employed,  then  he  vas 
bound  to  respect  Hamilton's  prior  engagement  to  Ballantine,  and  to  do  nothing  which  sbooid 
supersede  his  rights,  by  obtaining  for  persons  who  had  a  subsequent  security  a  priority  over 
him. 

But  all  these  considerations  were  excluded  by  the  form  of  the  issue,  for  it  was  clearly  the 
opinion  of  the  Lord  Justice  Clerk,  that  the  affirmative  of  it  was  established  by  the  simple  proo> 
that  Hamilton  employed  the  defender  to  draw  the  bond,  and  that  the  instrument  was  for  the 
benefit  of  the  pursuer.  And  it  appears  to  me,  that,  under  these  circumstances,  we  are  precJudcd 
from  the  presumption  suggested  by  my  noble  and  learned  friend,  the  Lord  Chancellor,  that  the 
Judge  at  the  trial  explained  to  the  jury,  that  the  defender  was  employed  by  Hamilton,  on  behalf 
or  on  account  of  the  pursuer.  I  think,  for  the  reasons  which  I  have  given,  it  was  essential  in  this 
case,  that  the  employment  of  the  defender  for  and  on  behalf  of  the  pursuers  should  have  bcoi 
distinctly  raised.  The  issue  in  its  present  form  either  means  something  less  than  this,  or  it  is 
altogether  ambiguous,  and  in  either  view  is  incorrect  and  improper. 

I  therefore  agree  with  my  two  noble  and  learned  friends  who  think  that  the  interlocutor  oognt 
to  be  reversed. 

Lord  Chancellor. — I  wish  to  say,  by  way  of  explanation,  that  I  never  had  any  doubt  as  to 
the  competency  of  the  appeal  against  the  framing  of  the  issues.  What  I  said  was  solely  as  to 
the  competency  of  the  appeal  upon  the  bill  of  exceptions  that  was  tendered  at  the  trial 

LORO  Chelmsford. — I  do  not  know,  my  Lords,  that,  in  the  observations  which  1  have  made, 
I  have  adverted  to  any  opinion  expressed  by  my  noble  and  learned  friend  on  the  woolsack  as  to 
the  competency  of  the  appeal  contrary  to  the  one  I  have  expressed.  I  merely  said,  that  my  nowc 
and  learned  friend  had  shortly  adverted  to  that  preliminary  objection. 

Mr,  RoundeU  Palmer,— \^\^  your  Lordships  allow  me  to  say  a  word  with  regard  to  tne 
form  of  the  order?  The  amount  of  damages  and  expenses  decreed  to  be  paid  under  the  order, 
which,  as  I  understand,  your  Lordships  propose  to  reverse,  have  been  actually  paid.  If  f^ 
Lordships'  judgment  be  for  the  reversal  of  that  interlocutor,  it  will  provide  for  that  in  the  usuai 

**y-      -  _     .  .     _. .^aite 


Lord  Chancellor.— Certainly.     Upon  the  question  of  relevancy  the  interlocutor  vi 
firmed.    Then  the  other  interlocutor  appealed  against  will  be  reversed,  and  it  will  be  ^°*!lvj 
to  t>^e  Court  of  Session  with  directions.     I  think  that  the  form  of  the  issue  ought  to  be  ^^  t 


lO  tr<e  v^ourL  ur  ocsbiuu  Willi  uircLiiun9.      x  iuiuk,  luai  iuc  lui lu  ui    luc  issu^  uuguw  \^  •^  -r-        / 

by  the  House.     My  noble  and  learned  friends  will  perhaps  be  good  enough  to  sute  thetonn 
the  issue  which  they  would  propose.  . 

Lord  Cranworth.—  I  think  that  it  would  be  quite  sufficient  to  remit  the  case  with  a  deciaia- 
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tion  as  to  the  question  which  the  issue  ought  to  raise,  and  the  Court  ought  to  frame  such  an  issue 
as  will  raise  that  question. 

Lord  Chancellor. — I  should  strongly  recommend  the  House  to  state  what  the  issue  ought 
to  be.  If  the  words  of  my  noble  and  learned  friend  are  approved  by  the  rest  of  your  Lordships, 
that  will  satisfy  me,  but  I  think  the  House  ought  to  frame  the  issue. 

Mr.  Attorney  General,— \  hope  the  House  will  not  depart  from  the  ordinary  course  of 
remitting  the  case  to  the  Court  of  Session  to  adjust  the  issues,  because  it  would  be  very  material 
to  give  us  the  opportunity  at  the  bar  of  being  heard  upon  the  form  of  the  issue,  if  that  now  be 

dictated. 

Lord  Chancellor. — There  has  been  a  very  long  discussion  as  to  what  the  form  of  the  issue 
ought  to  be  ;  whatever  my  noble  and  learned  friends  recommend  as  the  proper  form  of  the  issue, 

i  shall  quite  agree  in. 

Lord  Wensleydale. — What  I  proposed  was,  an  issue  to  raise  the  question  whether  the 
appellant  was  sole  agent  for  one  party,  or  joint  agent  for  both  parties,  because  the  result  might 
be  very  different  according  to  the  finding  upon  that. 

Lord  Cranworth. — With  deference  to  my  noble  and  learned  friend,  there  would  be  no  need 
for  that  form  of  issue.  The  issue  might  be  altered  in  this  way  :  As  it  stands  now,  it  is  "whether 
the  defender  was  employed  by  the  said  Robert  Hamilton  to  prepare  and  complete  for  behoof  of 
the  pursuers.*'  Instead  of  that,  1  should  suggest,  that  the  proper  form  would  be  "whether  the 
defender  was  employed  by,  or  by  the  authority  of,  the  pursuers."  That  would  raise  the  very 
question,  because  the  only  important  consideration  in  the  question,  whether  he  was  employed  by 
Hamilton  also,  would  be  whether  any  duty  that  he  would  have  had  imposed  upon  him,  if  he  was 
employed  solely  by  the  pursuers,  was  modified  by  the  circumstance,  that  he  was  also  employed 
by  Hamilton.  I  do  not  think  there  is  any  necessity  for  any  special  issue  upon  that  subject.  But 
it  appears  to  me,  that  the  ordinary  course  is  as  suggested  at  the  bar.  This  House  does  not  frame 
the  issue.  That  has  never  been  done  ;  it  only  declares  what  point  the  issue  ought  to  have  been 
framed  to  raise. 

Lord  Chelmsford. — I  believe  my  noble  and  learned  friend  is  right  in  that  respect,  that  it 
would  be  sufficient  for  us  to  indicate  what  point  we  think  ought  to  have  been  raised  by  the  issue, 
and  distinctly  presented  to  the  jury. 

Mr.  Attorney  GeneraL—Ywis  Lordships  have  done  that  in  the  most  definite  manner. 
Lord  Chancellor. — If  my  learned  friend  will  specify  in  words  that  which  he  proposes,  I 
will  put  it  to  the  House. 

Mr.  Roundell  Palmer, — I  have  a  copy  of  my  LORD  Cranworth*S  words,  which  I  took  down 
from  his  Lordship's  mouth,  that  the  declaration  should  be,  that  the  issue  ought  expressly  to  have 
raised  the  question,  whether  the  appellant  was  or  was  not  employed  by,  or  by  the  authority  of,  the 
respondents.     Those  were  his  Lordship's  words. 

Mr,  Attorney  General.— \o\xt  Lordships  do  not  mean  to  dictate  those  particular  words  as 
the  words  to  be  included  in  issue  ? 
Lord  Cransworth.— Certainly  not. 

Mr,  Attorney  GemraL—BecaiMSG  authority  is  a  conclusion  that  may  result  from  a  great 
number  of  things. 

Lord  Wensleydale. — I  think  it  should  be  to  the  knowledge  of  the  defenders. 
Mr,  Attorney  General, — That,  again,  would  raise  a  question.     It  is  the  uniform  practice 
of  this  House  to  remit  to  the  Court  below  to  adjust  the  issues  in  conformity  with  its- order.    You 
lay  down  the  rule,  and  the  Court  of  Session  apply  it. 

Lord  Cranworth. — The  case  will  be  remitted  back  to  the  Court  of  Session  with  a  declara- 
tion, that  the  issue  ought  to  have  raised  the  question  whether  the  defender  was  employed  by,  or 
by  the  authority  of,  the  pursuers.     I  think  that  it  would  be  sufficient. 

Lord  Chancellor. — It  will  be  remitted  to  the  Court  of  Session  with  a  declaration,  that  the 
issue  ought  to   have  expressly  raised  the   question  whether  or  not  the  appellant  had  been 
employed  by,  or  by  the  authority  of,  the  pursuers. 
Lord  Wensleydale. —I  should  put  in,  employed  as  their  law  agent. 
Lord  Cranworth. — I  think  that  it  is  unnecessary. 

One  of  the  interlocutors  (ordering  draft  issues)  appealed  against  affirmed^  the  others 
reversed^  and  cause  remitted  with  declaration  and  directions. 
For  Appellant^  Deans  and  Rogers,  Solicitors,  London  ;  John  Galletly,  S.S.C.  Edinburgh. — 
For  Respondents^  Webster  and  Wardlaw,  London;  Cheyne  and  Stuart,  W.S.,  Edinburgh. 
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JULY  22,  1861. 

John  Whitehead,  S.S.C,  and  Charles  Morton,  W.S.  (Assignees  of  the 
Edinburgh  and  Glasgow  Bank),  Appellants,  v,  D.  Stewart  Galbraith, 
J.  CuLLEN,  W.S.,  and  D.  Stewart  Galbraith,  Junior  (Trustees  ofM 
M*Crummon),  Respondents. 

Appeal — Judgment  of  House  of  Lords — Diligence,  Summary — Process — Expenses — The  Housl 
of  Lords y  having  affirmed  a  judgment  of  the  Court  of  Session,  and  awarded  costs  agmnst  tk 
appellant,  ordered,  that  if  the  costs  were  not  paid  within  a  certain  time,  "  the  cause  should  k 
remitted  dtick  to  the  Court  of  Session^  or  to  the  Ordinary  officiating  on  the  Bills  during  voter 
tion,  to  issue  such  summary  process  or  diligence  for  the  recovery  of  such  costs  as  shall  he  lawful 
and  necessary;  "  and  the  amount  of  costs  was  certified  by  the  Clerk  of  Parliament, 

Held  (reversing  judgment).  That  the  Court  of  Session  was  bound  to  give  instant  decree  fvr 
payment  of  the  costs  mentioned  by  the  Clerk  of  Parliament,  so  that  summary  diligence  might 
issue  under  the  same?- 

The  Edinburgh  and  Glasgow  Bank  was  a  creditor  on  the  sequestrated  estate  of  David  Stevait 
Galbraith;  and  on  7th  December  1853  John  Thomson,  as  manager  of  the  bank,  raised  an  action 
of  reduction  of  a  bond  for  ;£55oo  granted  by  David  Stewart  Galbraith,  in  favour  of  himself  and 
Daniel  Galbraith,  as  trustees  of  Malcolm  M^Crummon.  Thomson  called,  as  defenders  in  the 
reduction,  David  Stewart  Galbraith,  Thomas  M'Micken  Crawford,  George  Henry  Harper,  Job" 
CuUen,  and  David  Stewart  Galbraith,  junior,  as  the  then  surviving  trustee  and  assumed  trustees  of 
Maholm  M'Crummon,  and  certain  other  parties,  and  among  them  David  Stewart  GalbraitA, 
junior,  for  his  own  interest,  as  having  or  pretending  interest  in  the  bond. 

M*Crummon's  surviving  trustee  and  assuned  trustees  lodged  defences,  and  certain otber 
parties  called  lodged  separate  defences.  David  Stewart  Galbraith,  junior,  did  not,  as  a  defeoder 
called  for  his  individual  interest,  lodge  a  separate  defence. 

In  1854  Thomson  and  the  trustees  of  the  Edinburgh  and  Glasgow  Bank  executed  an  assignatios 
in  favour  of  John  Whitehead,  S.S.C,  and  Charles  Morton,  W.S.,  as  trustees  in  succession,  of  the 
claims  of  the  bank  on  the  estate  of  David  Stewart  Galbraith,  and  of,  inter  alia,  their  rights  ib 
the  action  of  reduction ;  and  on  24th  June  1854,  Mr.  Whitehead  and  Mr.  Morton  were,  of  consent, 
sisted  as  parties  to  the  cause. 

On  ist  February  1856  the  Second  Division  of  the  Court  pronounced  an  interlocutor  reduang 
the  bond,  exhausting  the  cause,  and  finding  neither  party  entitled  to  expenses;  and  the  pursuers 
extracted  the  decree.  , 

In  February  1857  a  petition  and  appeal  against  this  judgment  was  presented  to  the  House  or 
Lords  by  David  Stewart  Galbraith,  "only  surviving,  accepting,  and  acting  trustee^  and  sine^ 
non  nominated  by  the  late  Malcolm  M*Crummon,  formerly  Sheriff  Clerk  of  Skyc,  with  consent 
of  John  Cullen,  Writer  to  the  Signet  in  Edinburgh,  and  David  Stewart  Galbraith,  junior,  third 
son  of  the  said  David  Stewart  Galbraith,  assumed  trustees  by  the  said  David  Stewart  GaJbrajtn 
under  the  trust,  and  the  said  David  Stewart,  Galbraith,  junior,  for  his  own  right  and  interest. 

In  the  petition  the  procedure  in  the  action  of  reduction  and  the  judgment  were  sctforih,ana  it 
was  stated,  that  the  petitioners,  David  Stewart  Galbraith,  only  surviving  trustee  of  M^Crummon, 
*'  with  consent  of  the  said  John  Cullen  and  David  Stewart  Galbraith,  junior,  assumed  trustees 
foresaid,  and  the  said  pavid  Stewart  Galbraith,  junior,  for  his  own  right  and  interest,  ^  ww* 
advised  that  the  interlocutor  was  erroneous,  and  therefore,  the  petition  proceeded,  1^ 
petitioners,  as  aforesaid,*'  humbly  appeal,  &c.  .  . 

Of  this  petition  intimation  was  given  to  Messrs.  Morton,  Whitehead,  and  Greig,  ^8*"^j.    ?! 
pursuers  of  the  action,  by  John  Cullen,  agent  of  the  petitioners.     On  2nd  March  an  order  w 
service  was  pronounced,  in  which  the  appellants  were  described  in  the  same  way  as  in  the  pf 
tion.     And  David  Stewart  Galbraith  entered  in  a  recognisance  for  ;^400,  and  the  ^onu'^?? 
the  recognisance  being  stated  to  be  "that  whereas  David  Stewart  Galbraith,  only  sumvmg 
accepting,  and  acting  trustee,  and  sine  quo  non  nominated  by  the  late  Malcolm  ^*^™J"S. 
with  consent  of  John  Cullen,  Writer  to  the  Signet  in  Edinburgh,  and  others,  have  brought  inc 
appeal  ^  against  an  interlocutor  of  the  Lords  of  Session  in  Scotland,  of  the  5th  February  io>  • 

1  See  previous  reports  23  D.  265 ;  33  Sc.  Jur.  121       .S.  C.  4  Macq.  Ap.  283 ;  33  Sc  J"'*  7^ 


i86i.]  WHITEHEAD  v.  GALBRAITH.  [StatemmL]    1069 

"  If,  therefore,  the  said  appellants,  their  heirs,  executors,  or  administrators,  shall  well  and  truly 
pay,  or  cause  to  be  paid,  unto  the  Edinburgh  or  Glasgow  Bank,  and  John  Thomson,  manager 
thereof,  and  others,  respondents  to  the  said  appeal,  their  successors,  heirs,  executors,  or 
administrators,  all  such  costs  as  the  said  Lords  in  parliament  shall  appoint,  in  case  the  said 
interlocutor  shall  not  be  reversed,  then  this  recognisance  to  be  void  and  of  none  effect,  or  else  to 
remain  in  full  force  and  virtue." 

The  respondents  (Edinburgh  and  Glasgow  Bank  and  others)  presented  a  counter  petition  to 
the  House  of  Lords,  setting  forth,  that,  by  the  trust  disposition  of  Malcolm  M*Crummon,  it  was 
provided,  that  two  of  his  trustees,  while  two  remained  alive,  were  to  be  a  quorum,  but,  that  the 
appeal  was  brought  only  by  one  of  the  trustees,  viz.,  David  Stewart  Galbraith ;  and  that  the  other 
appellant,  David  Stewart  Galbraith,  junior,  appealing  for  his  own  interest,  had  made  no  appear- 
ance in  the  Court  below  in  that  character,  but  only  as  one  of  M'Crummon's  trustees;  that  a 
pretence  was  made  in  the  petition  of  a  consent  to  the  appeal  by  John  CuUen  and  David  Stewart 
Galbraith,  junior,  two  other  of  M^Crummon's  trustees ;  that  that  consent  was  not  proved,  and 
was  denied,  and,  at  all  events,  did  not  make  them  appellants ;   that  the  trust  could  not  be 
represented  in  the  appeal  by  one  trustee  only ;  and  that  it  was  incompetent  for  David  Stewart 
Galbraith,  junior,  to  appeal  for  his  own  beneficial  interest,  he  not  having  appeared  in  that  character 
in  the  Court  of  Session ;  and  the  petitioners  prayed,  that  the  appeal  should  be  dismissed  as 
incompetent.    On  this  last  petition,  on  report  from  the  Appeal  Committee,  an  order  was  pronounced 
by  the  Hou5e  of  Lords,  "that  the  prayer  of  the  said  petition  be  not  complied  with." 

Parties  ware  then  heard  on  the  appeal,  and  the  House  of  Lords  pronounced  the  following 
judgment  (see  M^Crummon^s  Trustees  v.  Whitehead^  ante,  p.  822): — ^^  Vie  Jovis,  24°  Martij 
1859. — After  hearing  counsel,  as  well  on  Monday  and  Tuesday  last  as  this  day,  upon  the 
petition  and  appeal  of  David  Stewart  Gadbraith,  formerly  of  Machrihanish,  thereafter  residing 
at    Campbeltown,   district   Kin  tyre  and    county  of  Argyle,  and  now  residing  at   Budleigh, 
Salterton,  Devon,  only  surviving,  accepting,  and  acting  trustee,  and  sine  quo  ncn  nominated  by 
the  late  Malcolm  M^Crummon,  formerly  Sheriff  Clerk  of  Skye,  with  consent  of  John  Cullen, 
Writer  to  the  Signet  in  Edinburgh,  and  David  Stewart  Galbraith,  junior,  third  son  of  the  said 
David  Stewart  Galbraith,  assumed  trustees  by  the  said  David  Stewart  Galbraith,  under  the 
trust,  and  the  said  David  Stewart  Galbraith,  junior,  for  his  own  right  and  interest,  complaining 
of  an  interlocutor  of  the  Lords  of  Session  in  Scotland  of  the  Second  Division,  of  the  5th  of 
February  1856,  and  praying,  that  the  same  might  be  reversed,  varied,  or  altered,  or  that  the 
appellants  might  have  such  relief  in  the  premises  as  to  this  House  in  their  Lordships*  great 
wisdom  should  seem  meet;  as  also  upon  the  joint  and  several  answers  of  the  Edinburgh  and 
Glasgow  Bank,  and  John  Thomson,  Manager  at  Edinburgh  of  said  company,  and  of  Charles 
Morton,  Writer  to  the  Signet,  and  John  Whitehead,  Solicitor  Supreme  Courts  of  Scotland,  put 
in  to  the  said  appeal,  (which  said  appeal  was,  by  order  of  this  House  of  the  nth  of  June  1857, 
heard  ex  parte  as  to  John  Campbell,  Alexander  Macdonald  Lockhart,  Eaglesfield  Bradshaw 
Smith,  and  John  Hunter,  trustees  and  executors  of  Norman  Lockhart,  and  the  said  John  Hunter 
and  George  Greig,  they  not  havine  answered  the  said  appeal,  though  peremptorily  ordered  to  do 
so,)  and  due  consideration  had  of  what  was  offered  on  either  side  in  this  cause : — It  is  ordered 
and  adjudged,  by  the  Lords  Spiritual  and  Temporal  in  Parliament  assembled,  that  the  said 
petition  and  appeal  be,  and  is  hereby,  dismissed  this  House,  and,  that  the  said  interlocutor  therein 
complained  or  be,  and  the  same  is,  hereby  affirmed :     And  it  is  further  ordered,  that  the  appel- 
lants do  pay,  or  cause  to  be  paid,  to  the  said  respondents,  the  Edinburgh  and  Glasgow  Bank, 
and  John  Thomson,  manager  at  Edinburgh  of  said  company,  Charles  Morton,  and  John  White- 
head, the  costs  incurred  by  them  in  respect  of  the  said  appeal,  the  amount  thereof  to  be  certified 
by  the  Clerk  of  the  Parliament    And  it  is  also  further  ordained,  that  unless  the  costs  certified 
as  aforesaid  shall  be  paid  to  the  parties  entitled  to  the  same  within  one  calendar  month  from  the 
date  of  the  certificate  thereof,  the  cause  shall  be  and  is  hereby  remitted  back  to  the  Court  of 
Session  in  Scotland,  or  to  the  Ordinary  ofRciating  on  the  Bills  during  the  vacation,  to  issue  such 
summary  process  or  diligence  for  the  recovery  of  such  costs  as  shall  be  lawful  and  necessary."    . 
Thereafter  the  expenses  were  taxed,  and  a  certificate  issued  by  the  Clerk  of  Parliament, 
certifying  that  the  costs  amounted  to  £z^o  lu. 

These  expenses  not  having  been  paid,  the  present  petition  was  presented  to  the  Second  Division 
of  the  Court  by  John  Whitehead  and  Charles  Morton,  as  assignees  of  the  Edinburgh  and  Glasgow 
Bank,  setting  forth  the  procedure  in  the  action  of  redu:tion  and  appeal,  and  praying  the  Court, 
"in  terms  of  the  judgment  of  the  House  of  Lords,  to  decern  and  ordain  the  said  David  Stewart 
Galbraith  as  only  surviving  and  acting  trustee,  and  sine  quo  non  named  by  the  late  Malcolm 
M  'Crummon,  and  the  said  John  Cullen  and  David  Stewart  Galbraith,  junior,  assumed  trustees 
by  the  said  David  Stewart  Galbraith  and  the  said  David  Stewart  Galbraith  under  the  trust,  and 
the  said  David  Stewart  Galbraith,  junior,  for  his  own  right  and  interest,  appellants,  to  make 
payment  to  the  petitioners,  as  respondents  in  the  said  appeal,  and  as  assignees  of  the  Edinburgh 
and  Glasgow  Bank,  for  their  own  right  and  interest,  and  as  the  parties  entitled  to  the  sum  of 
;£3io  iij.,  being  the  costs  incurred  by  the  respondents,  in  respect  of  the  said  appeal,  in  terms  of 
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the  said  judgment  and  relative  certificate  by  the  Clerk  of  Parliament,  with  interest  at  the  rare  of 
£S  per  centum  per  annum  on  said  surn,  from  the  4th  day  of  July  1859  till  payment,  and  to 
decern  therefor  ;  and  further,  to  find  the  said  David  Stewart  Galbraith,  John  CuUen,  and  Da^id 
Stewart  Galbraith,  junior,  as  trustee  and  assumed  trustees  foresaid,  and  the  said  David  Sictart 
Galbraith,  junior,  for  his  own  right  and  interest,  appellants  in  the  said  appeal,  liable  to  tk 
petitioners  in  the  expenses  of  this  application  and  procedure  to  follow  hereon ;  or  to  do  funkr 
or  otherwise  in  the  premises  as  to  your  Lordships  shall  seem  proper." 

The  petitioners  afterwards  stated  in  a  minute  that,  although  the  judgment  of  the  House  of 
Lords  made  mention  not  only  of  the  petitioners  but  also  of  the  Edinburgh  and  Glasgow  Bask 
and  their  manager,  Mr.  Thomson,  as  respondents  in  the  appeal,  and  ordered  the  costs  to  be  paid 
to  **  the  said  respondents,"  yet,  that  the  petitioners,  as  assignees  of  the  Edinburgh  and  Glas|(jr 
Bank,  were  the  only  parties  having  interest  and  entitled  to  the  costs  ;  that  the  whole  interesisf 
the  bank  in  the  action  had  been  transferred  to  the  petitioners  as  already  mentioned ;  that  as 
Edinburgh  and  Glasgow  Bank  was  dissolved,  and  had  ceased  to  exist,  and  that  Mr.  Thoms<9, 
formerly  manager  of  the  bank,  had  died. 

To  this  petition  and  minute  Mr.  CuUen  lodged  answers,  in  which  he  stated — (i)  that  he  was 
not  a  party  to  the  appeal;  (2)  that  the  Edinburgh  and  Glasgow  Bank,  respondents  in  the  appeal, 
had  been  dissolved  and  Mr.  Thomson  had  died  before  the  judgment  of  the  House  of  Lords  was 
pronounced,  and  that  no  person  had  been  sisted  in  their  stead ;  (3)  that  David  Stewart  Galbraith 
was  resident  in  England,  and  David  Stewart  Galbraith,  junior,  in  Australia.  And  he  submitted, 
that  the  prayer  of  the  petition  should  be  refused,  because— i.  The  process  being  extracted,  did 
not  depend  before  the  Court,  and  it  was  therefore  incompetent  to  give  any  judgment  or  pronounce 
any  order  in  that  cause,  or  in-  said  petition.  2.  The  only  proper  mode  for  recovering  the 
expenses  awarded  by  the  House  of  Lords  was  under  the  recognizance  there  found,  to  which  the 
respondent  was  no  party;  and  no  decree  could  competently  issue  therefor  in  the  Court  of 
Session.  3.  The  respondent  was  not  a  party  to  the  appeal  to  the  House  of  Lords.  4.  The 
judgment  of  the  House  of  Lords  was  null  and  void  in  respect  of  the  dissolution  of  the  bank  and 
the  death  of  its  manager  prior  to  its  date,  and  in  respect  that  no  new  parties  had  been  sisted  in 
their  place.  5.  David  Stewart  Galbraith  and  David  Stewart  Galbraith,  junior,  had  not  com- 
petently been  made  parties  to  the  present  petition,  and  were  not  represented  by  the  prcseat 
respondent. 

The  case  came  on  for  debate  on  the  3d  and  loth  December  1859,  when  it  was  argiia?^«' 
Cullen,  that  there  was  no  process;  because,  the  former  process  having  been  extracted,  there «s 
no  process  to  which  the  petition  could  be  incidental ;  and  that  if,  as  was  said  by  the  petitions 
the  petition  was  an  independent  application,  there  had  been  no  citation  of  any  of  the  respondents, 
the  petition  having  been  merely  intimated  to  Cullen,  who  had  ceased  to  be  agent  for  the 
Gdlbraiths;  that,  in  any  view,  it  was  incompetent,  under  a  remit  from  the  House  of  Lords,  to 
enforce  payment  to  the  Edinburgh  and  Glasgow  Bank  and  to  Mr.  Thomson,  as  well  as  to  the 
petitioners  to  crave  for  decree  in  favour  of  the  petitioners  alone ;  that,  besides,  what  the  peiiiiofl 
asked  the  Court  to  do  was  not  what  they  were  authorized  to  do  under  the  remit. 

The  Court  of  Session  held,  that  the  remit  was  a  direction  to  issue  summary  diligence  for  the 
costs  of  the  appeal,  as  certified  by  the  Clerk  of  Parliament,  and  that  it  was  not  competent  for 
the  Court  of  Session  to  pronounce  decree  therefor. 

The  petitioners  appealed,  maintaining  in  their  case,  that  the  interlocutors  of  the  Court  of 
Session  ought  to  be  reversed — i.  Because  the  petition  presented  by  the  appellants  was  regular 
and  competent,  and  in  no  respect  liable  to  any  of  the  objections  relied  on  by  the  respondent,  Mr. 
Cullen.  Authorities: — Cfyn^  v.  Clyn^s  Trustees^  2  D.  242  ;  Ferrie  v.  Ferriey  15  D.  7^- 
2.  Because  the  respondent,  Mr.  Cullen,  was  one  of  the  appellants  in  the  former  appeal,  and  as 
such  was  one  of  the  parties  who  were,  by  the  judgment  of  your  Lordships,  ordered  to  pay  the 
costs  in  question  to  the  petitioners. 

The  respondents  in  their  case  supported  the  judgment  on  the  following  grounds:— i.  Tbe 
appellants'  petition  was  incompetent,  in  respect,  that,  although  decree  had  been  extracted  in  the 
Court  below,  and  the  original  cause  exhausted,  the  petition  contained  no  prayer  for  warrant  to 
cite  the  parties  against  whom  it  was  directed.  2.  It  was  incompetent,  in  respect  it  prayed  the 
Court  of  Session  to  pronounce  a  decree  for  costs  in  the  original  appeal,  for  which  a  judgment  had 
already  been  issued  by  the  House  of  Lords.  3.  It  was  also  incompetent,  in  respect  its  prayer 
was  unnecessary,  inconsistent  with,  ancj  ultra  vires  of  the  terms  of  the  remit  to  the  Court  of 
Session.     Wilson  v.  Eraser^  3  S.  189. 

Sir  F,  Kelly  Q.C.,  Anderson  Q.C.,  and  A,  R,  Clark,  for  the  appellants,  contended  that— Tbe 


V.  Dunnet^  i  D.  689 ;  Puntes  v.  Landell,  7  D.  810 ;  Cormack  v,  Erskine^  7  D.  812 ;  Galbreatl 
v.  Armour^  23  D.  270  («) ;  Colquhoun  v.  Fisher,  23  D.  270  («);  Max^vell  v.  AfaxweU,2i\)' 
270  («) ;  North  British  Railway  Company  v.  Tod,  9  D.  1459 ;  Sawers  v.  Russell,  23  D.  271  (»)• 
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As  to  the  objection  that  the  petition  asked  too  much,  it  was  the  duty  of  the  Court  to  treat  the 
excess  as  surplusage. 

Lord  Advocate  {^Moncreiff)^  2XiA  R.  Palmer ^  Q.C.  {Solicitor  General),  for  the  respondents. — 
There  was  no  remit  to  the  Court  below,  except  as  regards  costs,  and  an  original  petition  to  the 
Court  of  Session  was  quite  unnecessary  to  get  diligence  to  recover  those  costs.  The  course  is  to 
go  to  the  Bill  Chamber,  and  by  petition  or  plack  bill  ask  for  letters  of  homing.  There  was  no 
necessity  for  the  Court  below  to  pronounce  any  decree,  as  there  was  already  a  decree  of  the 
House  of  Lords.  The  petition  actually  presented  was  quite  inconsistent  with  the  fimctions  of  the 
Court  of  Session,  and  it  was  properly  rejected. 

Lord  Chancellor  Westbury. — My  Lords,  an  action  was  commenced  in  the  Court  of 
Session  for  the  purpose  of  reducing  and  setting  aside  a  particular  instrument,  and  an  interlocutor 
was  pronounced  by  that  Court  to  the  effect  of  the  relief  prayed,  reducing  and  setting  aside  that 
instrument..  From  that  interlocutor  there  was  an  appeal  to  your  Lordships,  and  this  House 
pronounced  an  order  upon  that  appeal,  by  which,  in  fact,  the  appeal  was  dismissed  ;  and  it  Was 
ordered,  that  the  appellants  should  pay  to  the  respondents  "  the  costs  incurred  by  them  in  respect 
of  the  said  appeal,  the  amount  thereof  to  be  certified  by  the  Clerk  of  the  Parliaments.  And  it  is 
also  further  ordered,  that,  unless  the  costs  certified  as  aforesaid  shall  be  paid  to  the  parties 
entitled  to  the  same  within  one  calendar  month  from  the  date  of  the  certificate  thereof,  the  cause 
shall  be,  and  is  hereby,  remitted,  back  to  the  Court  of  Session  in  Scotland,  or  to  the  Ordinary 
officiating  on  the  Bills  during  the  vacation,  to  issue  such  summary  process  or  diligence  for  the 
recovery  of  such  costs  as  shall  be  lawful  and  necessary."  In  pursuance  of  that  judgment,  the 
costs  of  ihe  appeal  were  taxed,  and  were  certified  by  the  Clerk  of  the  Parliaments  to  amount  to 
the  sum  of  ;^3io  lu.  od.,  which  certificate  is  dated  on  the  4th  of  June  1859. 

Now,  anterior  to  the  statute,  commonly  called  the  Summary  Diligence  Act,  which  is  the  ist 
and  2d  of  Victoria,  cap.  1 14,  there  was  a  long  and  tedious  process  necessary  to  be  taken  in  the 
Court  of  Session  for  the  purpose  of  executing  any  interlocutor  or  decree  of  that  Court.  But  by 
the  act  to  which  I  have  referred,  of  which  a  portion  is  extracted  in  these  proceedings,  it  was  in 
effect  enacted,  "  That  from  and  after  the  31st  December  1838,  where  an  extract  shall  be  issued 
of  a  decree  or  act  pronounced  or  to  be  pronounced  by  the  Court  of  Session,'*  and  so  forth,  "  the 
extJ'actor  shall,  in  terms  of  the  schedule,  No.  i.  hereunto  Annexed,  or  as  near  to  the  form  thereof 
as  circumstances  will  permit,  insert  a  warrant  to  charge  the  debtor  or  obligant  to  pay  the  debt 
or  perform  the  obligation  within  the  days  of  charge,  under  the  pain  of  poinding  and  imprisonment 
and  to  arrest  and  poind."     Then  follow  some  ordinary  words  of  form. 

That,  in  point  of  fact,  is  denominated  the  Summary  Diligence  Act.  And,  with  reference  to 
that  statute,  shortly  after  it  was  passed,  a  particular  form  of  order  was  carefully  settled  by  the 
proper  authority  in  this  House,  which  has  been  uniformly  adopted  since  that  time.  The  form  of 
order,  therefore,  which  was  then  adopted,  and  which  has  been  since  employed,  is  about  twenty 
three  years  old  ;  and  during  that  period  of  time  it  has  been,  as  I  shall  have  occasion  to  shew 
your  Lordships,  frequently  interpreted  and  acted  upon  judicially  by  the  Court  of  Session,  and  it 
is  in  that  form  that  the  order  in  the  former  appeal  in  this  case  is  worded. 

Now  it  is  desirable  to  analyze  in  a  few  words  what  things  are  contained  in  this  form  of  order. 
First  of  all,  the  cause  is  remitted  back  to  the  Court  of  Session.  Now  the  appeal  has  the  effect 
of  bringing  the  record  of  the  cause  inco  this  House.  By  that  form  of  words,  the  record  is  sent 
back  to  the  Court  of  Session,  which  becomes  thereby  re-possessed  of  the  cause,  with  this 
addition,  that  this  House  has  introduced  into  that  cause,  or  at  least  has  given  directions  for  the 
introduction  into  that  cause  of  a  particular  order,  viz.,  the  order  that  the  appellants,  parties  to 
that  cause,  should  pay  the  costs  of  the  appeal.  Now,  it  is  utterly  impossible,  1  think,  to  mistake 
the  language  of  the  order  of  your  Lordships'  House.  The  cause  is  sent  back  to  the  Court  of 
Session,  in  order  that  the  Court  of  Session  might  do  that  which  was  requisite  to  enable  summary 
process  or  diligence  to  be  issued  for  the  recovery  of  the  costs.  I  think  it  impossible  for  any 
person  desirous  of  carrying  that  order  into  effect,  even  if  he  had  applied  his  mind  for  the  first 
time  to  it,  to  mistake  the  mode  in  which  it  ought  to  have  had  effect  given  to  it.  He  would  have 
known  at  once,  that  under  the  remit,  with  the  direction,  it  was  his  duty  to  make  the  direction  of 
your  Lordships  an  orJer  of  the  Court  of  Session,  and  he  would  have  seen,  that  by  adopting  the 
obvious  step  involved  in  the  first  direction,  the  consequence  Mould  follow,  that  a  summary 
process  or  diligence  would  immediately  be  issued  for  the  recovery  of  the  costs. 

Now  I  apprehend,  that  there  can  be  no  mistake  as  to  what  was  the  duty  of  the  Court  of 
Session,  and  what  it  was  competent  for  the  Court  of  Session  to  do.  I  would,  however,  before  I 
part  with  the  order,  point  out  to  your  Lordships,  that  the  direction  is  given  by  you  to  the  Court 
of  Session,  because  the  introduction  of  the  words  "or  to  the  Ordinary  officiating  on  the  Bills 
during  the  vacation,"  is  only  an  expression  of  the  form  and  shape  (if  I  may  use  such  words)  of 
the  Court  of  Session  during  the  vacation ;  the  Court  of  Session  during  the  vacation  being  repre- 
sented by  the  Ordinary  officiating  on  the  Bills.  There  is  but  one  direction,  therefore,  to  one 
Court.  It  is  to  the  Court  of  Session,  if  the  direction  is  brought  to  it  during  its  ordinary  time  of 
Session.  It  is  to  the  Ordinary  on  the  Bills,  if  the  direction  is  brought  or  desired  to  be  enforced 
during  the  vacation. 


1072  REPORTS  OF  SCOTCH  APPEALS. 

Now  I  find,  that  the  learned  Judges  of  the  Court  below  agree  in  the  expression,  that  tbere 
could  be  no  mistake  as  to  the  meaning  and  intention  of  this  order ;  but  the  majority  of  them 
have  put  upon  the  language  of  the  order  a  species  of  literal  interpretation,  which  has  defeated 
that  which  they  admit  to  have  been  the  plain  intention  of  the  order.    1  will  refer  your  Lordsbips 
to  the  expressions  which  you  will  find  in  the  judgment  of  some  of  the  Judges  who  were  in  ibe 
minority,  and  I  think  your  Lordships  will  agree  with  me,  that  the  words  there  used  by  the 
minority  of  the  Judges  exactly  express  what  your  Lordships  intended  in  your  former  order.     In 
the  pas  jage  to  which  I  am  referring,  it  is  said,  "  The  functions  of  the  Lord  Ordinary  on  the 
Bills  are  not  confined  to  vacation,  but  the  remit  to  him  is  so  confined,  which  strengthens  the 
inference,  that  the  remit  to  this  Court  is  to  the  Court  of  Session  properly  so  called,  and  not  as 
the  Court  of  Bill  Chamber.'*     Then  follow  passages  which  I  do  not  think  it  necessary  to  read 
in  detail  to  your  Lordships,  but  I  will  call  your  attention  particularly  to  the  extract  given  by  the 
learned  Judges  from  an  opinion  of  Lord  Medwyn  and  Lord  Corehouse  in  a-  former  case,  that 
occurred  some  time  ago,  the  case  of  Stewart  v.  Scott,  14  S.  692,  and  in  the  latter  part  of  the 
extract  from  that  opinion  to  which  I  have  referred  your  Lordships,  you  will  find  the  passage, 
'^  The  judgments  of  the  House  of  Lords,  on  appeals  from  the  Court  of  Session,  are  seldom 
framed  so  as  to  admit  of  a  decree  being  extracted  without  the  intervention  of  the  Court  below. 
The  cause,  therefore,  necessarily  returns,  that  the  judgment  may  be  applied ;  and  this  is  done 
sometimes  by  an  express  remit,  but  more  frequently  without  any  remit,  except  that  which  is  bekl 
to  be  implied  in  the  judgment  itself.     Whether  the  remit  be  expressed  or  implied,  it  imposes 
upon  this  Court  the  performance  of  the  judicial  acts  requisite  to  complete  the  procedure ;  for,  in 
the  first  place,  the  Court  must  consider  whether  the  judgment  of  the  House  of  Lords  has 
exhausted  the  whole  cause,  or  whether  any  points  remain  to  be  decided  ;  and,  secondly,  if  they 
are  of  opinion  that  the  cause  is  exhausted,  to  frame  such  an  interlocutor  as  is  best  adapted  to 
carry  the  judgment  into  effect."     Now  I  think  those  words  very  happily  express  what  was  the 
obvious  duty  of  the  Court  of  Session  in  this  case,  namely,  instead  ot  insisting,  that  they  were 
bound  to  give  a  literal,  and  a  purely  literal  meaning  to  the  words  of  the  order  of  this  Hoase,aod 
that  they  were  unable  to  execute  the  order  according  to  that  literal  meaning,  to  have  adopted  r^ 
language  of  this  precedent,  and  to  have  considered,  that  there  was  imposed  upon  tbem  theper- 
formance  of  the  judicial  act  requisite  to  complete  the  procedure.   What  was  that  judicial  2ct:  It 
was  plainly  involved  in  the  remit.    The  judicial  act  was  to  make  an  order  of  the  Court  of  Session 
for  payment  of  those  costs  which  this  House  had  declared  and  directed  to  be  given.     And  if  that 
duty  had  been  discharged,  there  could  have  been  no  difficulty,  nor  the  least  possible  misiaike  or 
misapprehension,  about  the  meaning  or  effect  to  be  given  to  the  subsequent  words  of  yooi 
Lordships'  order. 

But  what  the  Court  of  Session  thought  proper  to  do  was  to  raise  a  difficulty  which  the  panics 
themselves  had  never  raised, — to  raise  a  technical  difficulty  as  to  which  there  is  no  trace  oi  its 
ever  having  entered  into  the  mind  of  any  person  interested  in  bringing  it  forward  during  that 
long  period  of  time,  which  has  elapsed  since  the  passing  of  the  act  of  parliament,  and  since 
the  framing  of  this  formula  of  decision,  which,  since  that  act,  this  House  has,  in  cases  of  this 
description,  always  adopted. 

Now,  if  you  will  permit  me,  I  will  refer  to  instances  which  have  been  collected,  and  of  which 
I  will  only  cite  one  or  two,  in  order  to  shew,  that  the  whole  current  of  judicial  authority  (if 
authority  were  needed  in  that  which  common  sense  and  reason  sufficiently  govern)  preclude  the 
possibility  of  this  technical  difficulty  bdrng  raised.  I  will  refer  you,  in  the  first  place,  to  the  first 
case,  of  Sawers  v.  Russell,  where  the  circumstances  are  as  nearly  as  possible  identical  with  those 
of  the  present  case,  and  where  there  was  no  difficulty  made  by  the  Court  of  Session  as  to 
adopting  the  course  which  they  were  desired  to  take  by  the  appellants  in  the  present  appeal.  I 
will  refer  still  more  particularly  to  the  case  of  Ferrie  v.  Ferrie,  where  the  form  of  decision  is 
given,  and  the  form  of  the  order  of  the  Court  of  Session.  Now,  if  there  had  been  any  founda> 
tion  whatever  for  this  objection  of  incompetency  and  irregularity,  undoubtedly  either  of  these 
two  cases  would  have  furnished  materials  for  such  objection.  1  will  next  direct  your  attention  to 
two  other  cases.  In  the  case  of  Clone's  Trustees  v.  Clyne,  the  form  of  order  pronounced  by  this 
House  was  precisely  the  same  as  in  the  present  case,  and  there  was  no  difficulty  on  the  part  of 
the  Court  of  Session  in  giving  full  effect  to  that  order.  In  like  manner,  my  Lords,  you  will  find, 
in  the  case  of  Colquhoun  v.  Fisher,  a  similar  form  of  language,  and  under  similar  circumstances. 
And  no  difficulty  whatever  was  suggested  about  the  language  of  your  Lordships'  order. 
And  all  this  is,  in  point  of  fact,  quite  consistent  with  what  was  done  by  the  Court  of  Session 
anterior  to  the  statute,  of  which  an  example  is  given  in  the  case  of  Elliott  v.  The  Earl  of  M into, 
in  which  there  was  a  judgment  of  your  Lordships'  House,  dated  the  ist  of  June  1833,  disraissin; 
the  petition  and  appeal,  and  ordering  the  appellants  to  pay  the  respondent  the  sum  of  j£2oo  for 
his  costs.  Then  there  was  a  petition  to  apply  the  judgment  presented  to  the  Lords  of  the  Second 
Division,  and  they  appear  to  have  had  no  difficulty  in  giving  effect  to  that  form  of  order. 

In  this  state  of  things,  the  language  of  your  Lordships'  order  being  in  itself  perfectly  clear  and 
plain,  and  having  been  acted  upon  without  any  kind  of  objection  or  difficulty,  during  so  many 
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years,  as  is  exemplified  by  the  instances  which  have  been  produced,  a  petition  was  presented  by 
the  present  appellants,  to  which  1  will  next  call  the  attention  of  your  Lordships.  That  petition 
stated  at  length  the  order  that  had  been  pronounced  by  this  House,  and  the  certificate  given  by 
the  Clerk  of  the  Parliaments ;  and  then  it  went  on  to  state,  that  "  by  the  said  judgment  the 
appellants  are  called  upon  to  pay,  or  cause  to  be  paid,  to  the  respondents  entided  to  the  same, 
within  one  calendar  month  from  the  date  of  the  certificate  thereof,  the  amount  so  certified  ;  but 
although  applications  had  been  made  to  the  solicitor  in  London,  as  well  as  to  Mr.  John  CuUen^ 
the  agent  in  Edinburgh  for  the  appellants,  the  order  of  the  House  of  Lords  has  been  disobeyed, 
the  time  for  payment  having  been  allowed  to  expire.  In  su:h  circumstances,  the  petitioners  now 
make  the  present  application,  that  your  Lordships  may,  in  terms  of  the  judgment  of  the  House 
of  Lords,  issue  such  summary  process  or  diligence  for  the  recovery  of  such  costs,  as  shall  be 
lawful  and  necessary/  And  then  they  pray,  "  in  terms  of  the  judgment  of  the  House  of  Lords," 
that  the  Court  of  Session  will  decern  and  ordain  the  parties  therein  named  to  make  payment  to 
the  petitioners  of  the  costs.  And  they  go  on  to  pray  for  interest  upon  the  ascertained  amount 
of  the  costs ;  and  they  also  pray  a  declaration,  that  a  gentleman  of  the  name  of  CuUen  may  be 
found  to  have  been  one  of  the  appellants  in  the  appeal  which  had  been  dismissed  by  your  Lord- 
ships. Upon  this  petition  being  presented,  it  appears,  that  an  answer  was  put  in  by  the  respond- 
ents, or  rather  by  the  respondent  Cullen,  for  he  alone  appeared  and  put  in  an  answer  to  the 
petition,  to  which  I  will  for  a  moment  direct  the  attention  of  your  Lordships.  In  the  case  made 
by  Mr.  Cullen  in  answer  to  the  petition,  there  does  not  appear  to  be  any  intimation  given  by  the 
respondent  of  the  objection  that  was  afterwards  taken  by  the  Court. 

Now,  when  this  petition  came  on  before  the  Court  of  Session,  we  find,  from  the  opinion  given 
by  the  Lord  Justice  Clerk,  that  his  Lordship  took  the  objection  which  has  led  to  the  present 
proceeding.  He  states  that,  "  looking  at  the  case  in  this  point  of  view,  I  come  to  the  conclusion 
which  is  embodied  in  the  opinion  of  the  majority  of  the  consulted  Judges,  to  the  effect,  that  the 
present  petition  is  incompetent  and  must  be  dismissed,  because  it  does  not  ask  the  Court  to  do 
that  which  alone  the  House  of  Lords  remitted  to  the  Court  to  do,  and  does  ask  the  Court  to  do 
several  things  which  the  House  of  Lords  did  not  remit  to  this  Court  to  do."  The  same  ground 
is  taken  in  the  opinions  of  the  majority  of  the  consulted  Judges.  The  literal  interpretation  put 
by  them  upon  this  act  of  parliament,  the  spirit  of  which  is  admitted,  is  thus  stated  —  "  These  costs 
were  not  paid  within  the  time  appointed,  and,  consequently,  the  cause  stands  remitted  to  this 
Court,  for  the  purpose  specified  in  the  remit,  but  for  no  other  purpose.  The  purpose  specified  is 
*  to  issue  summary  diligence  for  the  recovery  of  such  costs.'  It  is  not  to  hear  parties,  and  to 
give  judgment  or  decree  for  payment  of  the  costs ;  that  has  been  already  done  by  the  House  of 
Lords  itself.  The  sole  and  declared  purpose  of  the  remit  is,  that  this  Court  may  issue  summary 
diligence  for  the  recovery  of  the  costs,  which  the  House  of  Lords  has  already  taxed  and  ordered 
to  be  paid,  within  a  fixed  time,  which  has  expired.  If  this  Court  has  power  to  issue  such  summary 
diligence,  we  can  have  no  doubt,  that  it  is  its  duty  to  do  so,  and  that,  under  the  remit,  there  is 
nothing  else  for  it  to  do."  Now;  your  Lordships  will  observe,  that  the  effect  of  the  r^mit  of  tjie 
cause  by  this  House  to  the  Court  of  Session  is  altogether  omitted  to  be  noted  in  that  part  of  the 
judgment  to  which  I  have  directed  your  attention.  And  there  is  an  entire  disregard  or  what  had 
been  so  clearly  laid  down  in  the  antecedent  cases,  and  particularly  in  the  language  which  I  read 
from  a  former  decision  of  the  Court  of  Session,  as  the  elaborate  opinion  of  Lord  Medwyh  and 
Lord  Corehouse,  namely,  ''whether  the  remit  be  express  or  implied,  it  imposes  upon  this  Court 
the  performance  of  the  judicial  acts  requisite  to  complete  the  procedure."  That  plain  duty  and 
obligation  is  altogether  neglected  to  be  observed. 

But  now,  supposing  the  Judges  of  the  Court  of  Session  had  read  your  Lordships*  order  as 
containing  in  express  words,  that  which  indisputably  it  implies  and  involves,  that  you  sent  the 
cause  back  to  the  Court  of  Session  to  make  your  direction  an  order  of  that  Court,  then  the  words 
that  subsequently  follow  would  be  words  expressive  of  that  which  it  was  your  Lordships'  intention 
should  be  done,  namely,  that  summary  diligence  might  be  granted  to  the  party,  and  which 
would  be  granted  as  a  necessary  consequence  of  the  statute  by  reason  of  the  order  of  your 
Lordships'  House  being  made  an  order  of  the  Court  of  Session.  Now  it  is  through  that  not 
being  done,  that  the  parties  have  been  reduced  to  the  unfortunate  position  in  which  they  now 
stand  ;  for  the  Second  Division  of  the  Court  of  Session,  to  which  this  petition  was  addressed, 
having  itself  ex  mero  motu  started  this  technical  objection,  which  the  respondents  themselves  had 
not  raised,  and  having  invited  the  rest  of  the  Judges  of  the  Court  to  join  with  them  in  the  pursuit 
of  that  objection,  after  a  great  deal  of  time  having  been  lost,  and  much  expensive  procedure 
having  been  gone  through,  the  petition  is  dismissed ;  and  the  costs  of  this  application,  which 
was  an  application  only  in  the  natural  course,  appear  to  have  amounted  to  the  very  considerable 
sun  of  ^175  and  upwards,  only  for  the  costs  of  the  respondent;  and  we  are  undoubtedly 
warranted  in  inferring,  that  the  costs  of  the  appellant,  the  petitioner,  must  have  been  equal  in 
point  of  amount.  That  represents,  therefore,  a  loss  to  the  parties  of  not  less  than  ;^35o, 
resulting  entirely  from  the  act  of  the  Court  in  taking  a  technical  objection,  in  itself  without 
foundation,  which  was  not  suggested  by  either  party. 

.    3Z 
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But  the  evil  does  not  rest  there.  In  order  to  obtain  justice,  an  appeal  to  this  House  is  again 
rendered  necessary.  The  former  appeal  appears  to  have  cost  one  of  the  parties  ^£310;  and 
supposing,  that  the  expense  of  the  present  appeal  is  to  be  at  all  approaching  that,  we  may  foni 
some  idea  of  the  amount  of  loss  and  suffering  inflicted  by  this  unfortunate  step  taken  by  ik 
Court  of  Session. 

Now,  it  may  be  said,  that  the  petition  presented  to  the  Court  of  Session  asked  more  than  v 
requisite.  Supposing  that  it  did,  the  remedy  for  any  excess  in  the  prayer  would  of  course  Iuh 
been  to  reject  that  part  which  was  excessive,  and  to  make  the  petitioners  bear  the  expenses  as- 
sequent  upon  that  excess.  But  that  the  petition  contained  all  the  materials  necessary  to  enable 
the  Court  of  Session  to  do  that  which  it  was  bound  in  duty  to  do,  is  beyond  all  question.  It  is 
impossible,  that  there  can  be  any  rule  of  Court,  by  virtue  of  which  they  should  decline  to  enter- 
tain an  application  calling  upon  them,  and  rightly  calling  upon  them,  to  do  something-  which  the 
applicant  is  entitled  to,  because  there  is  added  to  that  some  further  petition  with  respect  to  costs, 
about  which  there  might  be  some  difHculty  as  to  whether  the  petitioner  was  entitled  to  it. 

Then  there  was  another  thing  involved  in  the  petition.   As  your  Lordships  have  power  to  make 
the  order  which  you  think  the  Court  of  Session  ought  to  have  made,  it  is  necessary,  that  yoar 
attention  should  be  drawn  to  this,  in  order  that  this  subject  of  litigation  may,  as  far  as  possible, 
be  altogether  put  an  end  to.    A  question  was  raised  by  the  petitioner  of  this  nature,  whether  Arlr. 
CuUen  was  an  appellant     Now,  it  appears,  that  the  question  in  the  original  cause  related  to  a 
particular  bond  or  obligation,  which  was  vested  in  the  trustees  of  a  certain  party,  and  it  appears^ 
that  three  of  those  trustees  were  alone  competent  to  deal  with  that  bond,  and  with  the  proper  hgbt 
involved  therein.     It  seems,  that  the  appeal  presented  to  your  Lordships*  House  that  was  ^s- 
missed  was  thus  worded,  probably  with  some  design,  the  nature  and  object  of  which  I  will  coc 
stop  to  inquire.     It  was  made  an  appeal  of  two  gentlemen  of  the  name  of  Galbraith,  '*  with  the 
consent  of  Mr.  CuUen."    Mr.  CuUen,  it  appears,  is  a  Writer  to  the  Signet  in  Edinbiu-gh.    Not, 
I  think  it  is  perfectly  clear,  that  as  Mr.  Cullen  was  indisputably  a  trustee,  and  in  that  capadtr 
had  appeared  and  concurred  with  the  two  Galbraiths  in  all  the  actions  and  proceedings  in  the 
Court  below,  the  appeal  that  is  so  worded,  **  the  appeal  of  Messrs.  Galbraith,  with  the  cesses/ 
of  Mr.  Cullen,"  was  the  appeal  of  those  two,  with  the  concurrence  of  Mr.  Cullen  ;  iod  k'  Mr. 
Cullen  concurred  in  that  appeal,  it  is  impossible  to  say,  that  he  is  not  an  appellant. 

I  therefore  submit  to  your  Lordships,  that  the  Court  of  Session  should  have  pronofficed  aa 
order  upon  this  petition,  in  conformity  with  the  established  practice,  in  ptu'suance  of  their  botaidfii 
duty  to  this  House,  and  in  pursuance  of  the  rule  laid  down  for  them  by  this  House,  andis^ 
they  themselves  have  interpreted  and  fully  understood  in  so  many  instances^  and  which  vasm 
itself  so  plain,  that  it  was  impossible  for  any  one  to  fail  to  apprehend  it. 

I  think,  therefore,  it  is  abundantly  clear,  that  upon  this  appeal  an  order  ought  to  be  pro- 
nounced by  this  House,  directing  the  payment  of  costs,  as  embodied  in  the  certiScate,  and  also 
declaring,  that  Mr.  Cullen  was  an  appellant,  and  liable  to  the  payment  of  those  costs.  In  order 
to  prevent  the  possibility  of  any  misapprehension  or  any  further  difficulty,  I  would  suggest  to 
your  Lordships,  that  some  such  form  of  words  as  this  should  be  adopted.  This  House  dodi 
declare,  that,  under  the  remit  made  by  this  House,  and  on  the  petition  presented  to  the  Court  of 
Session  by  the  present  appellants,  the  Court  of  Session  was  competent  and  bound  to  give  instant 
execution  for  the  payment  of  the  costs  mentioned  in  the  certificate  of  the  Clerk  of  the  Parliament^ 
in  order  that  summary  diligence  might  issue  under  such  execution.  And  this  House  doth  dedaic, 
that  the  respondent  Cullen  was  one  of  the  appellants  in  the  former  appeal,  and  is  liable,  ntdk 
the  other  two  appellants,  for  the  payment  of  those  costs.  And  this  House  doth  remit  the  present 
cause  with  directions  to  carry  this  judgment  into  effect. 

Lord  Brougham.— My  Lords,  I  entirely  agree  with  my  noble  and  learned  friend  as  to  this 
case.  I  look  upon  the  arguments  of  Lord  Cowan,  generally  speaking,  with  the  exception  of  some 
little  doubt  as  to  what  he  said  about  Mr.  Cullen,  as  very  satisfactory  ;  but  I  entirely  agree  with 
the  argument  of  Lord  Ivory,  and  Lord  Deas,  and  Lord  Ardmilian.  My  Lords,  really  the  case  of 
Stewart  V.  ScoUy  which  has  been  referred  to  by  my  noble  and  learned  friend,  seems  very  much 
to  dispose  of  this  case.  After  looking  at  the  opinion  of  Lord  Medwyn  and  Lord  Corehouse,  it 
is  material  to  observe,  that  Lord  Jeffrey,  who  suggested  and  concurred  in  the  view  taken  by  the 
minority,  gives  no  countenance  whatever  to  the  argument  used  against  the  judgment  of  Lord 
Medwyn  and  Lord  Corehouse,  but  in  the  most  material  part  of  it  entirely  concurs.  It  has  been 
said,  that  the  party  might  have  proceeded  by  what  is  called  a  plack  bill.  Now  it  is  quite 
unnecessary  to  give  any  opinion  upon  that  subject,  but  I  take  for  granted,  that  a  plack  bill  wouki 
not  apply  where  there  is  a  suit  actually  pending.  I  therefore  entirely  agree  in  the  course 
proposed  by  my  noble  and  learned  friend,  the  Lord  Chancellor. 

Lord  Cranworth.— My  Lords,  my  noble  and  learned  friend  on  the  woolsack  has  so 
completely  exhausted  this  case,  that  I  do  not  feel  it  to  be  my  duty  to  add  more  than  a  very  few 
observations  to  those  which  he  has  made. 

This  case  was  remitted  back  •*  to  the  Court  of  Session,  or  to  the  Ordinary  officiating  on  the 
bills  during  the  vacation,  to  issue  such  summary  process  or  diligence  for  the  recovery  of  such 
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costs  as  shall  be  lawful  and  necessary."  Now  I  believe  these  words,  "or  to  the  Ordinary 
officiating  on  the  bills  during  the  vacation,"  not  only  were  not  necessary,  but  that,  in  some  sense, 
they  may  perhaps  have  led  to  the  doubt  which  has  arisen  upon  this  subject,  those  words  having 
been  taken  as  implying,  that  the  case  had  been  sent  to  the  Bill  Chamber.  That,  however,  is  not 
the  case,  "  the  ordinary  officiating  on  the  bills  during  the  vacation  "  is,  in  truth,  for  the  time 
being,  the  Court  of  Session  itself.  Therefore,  this  was  a  remit  by  this  House  to  the  Court  of 
Session  to  issue  such  summary  process  or  diligence  as  shall  be  lawful  and  necessary  for  the 
recovery  of  the  sum  of  ;£3io  lu.,  because,  although  it  says  "such  costs,"  those  costs,  under 
your  Lordships'  order,  are  taxed  at  the  sum  of  £z^o. 

Now  the  objection  taken  by  the  Court  of  Session  is  this:  They  say  it  is  not  the  function  of 
the  Court  to  issue  process.  That  may  be  done  by  a  plack  bill,  or  in  some  other  mode,  that  is 
mentioned,  in  the  Bill  Chamber,  but  it  is  not  the  function  of  the  Court  of  Session  to  issue  process. 
Now,  I  think,  that  objection  is  quite  disposed  of  by  the  language  of  the  Summary  Process  Act 
of  1838,  which  proceeds  thus,  "  where  an  extract  shall  be  issued  of  a  decree  or  act  pronounced 
or  to  be  pronounced  by  the  Court  of  Session,"  then  summary  process  is  to  follow ;  but  that 
Statute  speaks  of  an  extract  being  issued  only  where  there  has  been  a  decree  of  the  Court.  It  is 
necessary  that  there  should  be  a  decree  in  order  to  get  the  summary  process.  Therefore  it  was, 
that,  after  great  deliberation,  the  form  or  order  was  adopted  in  this  House,  which  has  been  acted 
upon  ever  since  the  year  1838,  and  under  which  there  have  been  all  these  numerous  cases  which 
are  printed  in  the  appellants'  case,  in  which  no  such  objection  as  this  was  ever  taken. 

I  should  have  thought,  that,  even  if,  in  strict  literality,  these  words  could  have  been  taken'as 

meaning  a  remit,  not  to  the  Court  of  Session  but  to  the  Bill  Chamber,  the  practice  of  twenty 

three  years  would  have  established,  that  what  was  meant  by  the  remit  was  a  remit  to  the  Court 

of  Session,  even  if  the  terms  had  not  expressly  warranted  it,  for,  in  my  opinion,  looking  at  this 

act  of  parliament,  anything  else  would  have  been  inaccurate.     You  can  only  get  the  benefit  of 

the  Summary  Process  Act  by  having  first  a  decree  of  the  Court  of  Session.    Therefore,  I  think, 

that  the  form  that  was  adopted  was  very  properly  adopted,  and  that  the  Court  of  Session  would 

I     have  acted  much  more  satisfactorily,  if  they  had  proceeded  in  this  case  upon  the  same  course 

which  they  have  always  hitherto  followed. 

This  is  really  one  of  the  most  lamentable  cases,  that  ever  was  presented  to  a  court  of  justice. 

s    Here  is  a  declaration  by  this  House,  that  certain  persons  are  liable  to  pay  ;^3io  for  costs,  and 

s    the  Court  of  Session  have  actually  occasioned,  by  their  taking  this  formal  objection,  taxed  costs 

J     to  be  paid  by  the  appellant  of  £\7S»  ^^^  own  costs  being  probably  far  beyond  that  amount, 

I     because  the  £17 S  ^s  only  the  amount  of  the  taxed  costs  ;  so  that  the  costs  of  that  proceeding 

have  much  more  than  exhausted  the  sum  in  question,  besides  all  the  expenses  of  the  subsequent 

[     appeal  to  this  House. 

I  Lord  Chelmsford. — My  Lords,  as  this  case  involves,  to  some  extent,  a  question  of  the 
I  practice  of  the  Court  of  Session,  I  should  have  had  great  hesitation  in  advising  your  Lordships 
to  reverse  the  interlocutor  appealed  from,  if  it  had  been  sanctioned  by  the  unanimous  judgment 
of  the  Judges  in  Scotland.  But  as  no  less  than  five  of  the  learned  Judges  dissent  from  the 
1  conclusion  at  which  a  majority  has  arrived,  I  do  not  feel  myself  embarrassed  in  forming  and 
f     expressing  my  own  opinion  upon  the  subject. 

[  The  order  issued  by  the  House  in  this  case  is  in  a  form  adopted  after  the  act  of  i  and  2  Vict. 
I  cap.  1 14,  which  has  been  invariably  followed  ever  since.  It  is  said  to  be  inaccurate  in  its  terms 
i  in  remitting  the  cause  to  "the  Ordinary  officiating  on  the  bills  during  the  vacation,"  because  the 
Bill  Chamber  is  a  separate  Court  from  the  Court  of  Session.  A  satisfactory  answer  has  been 
given  to  that  observation  by  my  noble  and  learned  friend  who  last  addressed  your  Lordships. 
But  even  if  that  remark  were  well  founded,  it  would  be  wholly  immaterial,  as  the  consulted 
Judges  all  agree,  that  the  intention  of  the  order  was  clear  enough,  namely,  "  to  remit  the  cause 
back  to  the  Court  from  which  it  came  in  the  exercise  of  its  ordinary  jurisdiction.  Some  criticism 
was  also  applied  by  the  Judges  to  the  words  in  your  Lordships'  order,  "  summary  process  or 
diligence."  But  they  all  agree  that  the  meaning  is  clear ;  and  Lord  Cowan  explains  it  very 
distinctly  to  be  "  summary  procedure,  with  a  view  to  instant  diligence  against  the  appellants." 

The  order,  therefore,  must  be  considered  to  have  clearly  conveyed  the  directions  which  it  con- 
tains ;  and  it  thereupon  became  the  duty  of  the  Court  of  Session  to  have  given  effect  to  it,  unless 
what  was  directed  to  be  done  was  beyond  their  competency.  Now,  it  is  not  alleged  by  the 
Judges,  that  they  had  no  authority  to  issue  summary  diligence  for  the  recovery  of  the  costs. 
On  the  contrary,  six  of  the  consulted  Judges  say,  "We  are  very  clearly  of  opinion,  that  the 
Court  has  power,  in  the  exercise  of  its  Bill  Chamber  jurisdiction,  to  issue  summary  diligence 
for  recovery  of  the  costs,  without  having  pronounced  any  judgment  or  decree  for  payment  of 
t      these  costs." 

It  was  insisted  by  the  Lord  Advocate,  that  as  the  judgment  of  this  House  was  one  of  affirmance, 
the  party  entitled  to  the  costs  could  not  proceed  to  obtain  them  by  the  way  of  petition  to  the 
Court  of  Session,  but  that  he  could  only  recover  them  by  an  original  proceeding,  called  a  plack 
bill,  in  the  Bill  Chamber.    But  here  he  is  answered  by  the  same  six  consulted  Judges,  who  say, 

3  Z2 
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that  summary  diligence  might  have  issued  in  this  case,  ''on  an  application  in  the  form  of  either 
a  petition  to  the  Court,  or  a  plack  bill,''  the  nature  of  which  they  proceed  to  describe.      It  there- 
fore cannot  be  contended,  that  the  mode  of  enforcing  the  order  by  petition  to  the  Court  of 
Session  was  irregular  or  improper.      The  objection,  therefore,  must  be  to  the  form   of  tbr 
petition,  and  this  appears  to  be  the  sole  ground  on  ^hich  the  Court  of  Session  proceeded.     TV 
six  Judges,  to  whose  opinion  I  have  already  referred,  say,  that  "  an  application  in  general  tens, 
to  apply  the  judgment  of  the  House  of  Lords,  might  perhaps  be  construed  as  an  application  s 
the  Court  to  execute  the  remit,  and  to  do  whatever  was  therein  expressed.*'*  And  they  intimaa. 
that  this  would  have  been  sufficient.    But  their  objection  to  the  petition  is,  that  it  does  not  expres^j 
"  ask  the  Court  to  do  that  which  alcne  the  House  of  Lords  remitted  to  the  Court  to  do."     Or,  as 
the  Lord  Justice  Clerk  puts  it,  **The  petition  is  incompetent,  and  must  be  dismissed,  because  it 
does  not  ask  the  Court  to  do  that  which  alone  the  House  of  Lords  remitted  to  the  Court  to  do,  asd 
does  ask  the  Court  to  do  several  things  which  the  House  of  Lords  did  not  remit  to  this  Coun  to 
do."    With  respect  to  the  suggestion,  that  "  an  application  in  general  terms  to  apply  the  Jud^ 
ment "  would  have  done,  it  may  be  observed,  that  three  of  the  consulted  Judges  are  of  opiniao, 
that  *'  the  petition  for  decree  is  in  substance  a  petition  to  apply  the  judgment  of  the  House  of 
Lords."     And  as  to  the  petition  not  praying  the  Court  to  do  what  the  House  remitted  to  it  to  de^ 
nothing  can  be  more  clear  and  distinct  than  the  terms  that  it  uses.    "The  petitioners  now  make 
the  present  application,  that  your  Lordships  may,  in  terms  of  the  judgment  of  the  House  of 
Lords,  issue  such  summary  process  or  diligence  for  recovery  of  the  costs  as  may  be  lawful  asd 
necessary."     If  the  petition  had  stopped  here,  it  can  hardly  be  doubted,  from  the  opinka 
expressed  by  the  Judges,  that  it  must  have  been  held  to  be  sufficient,  as  expressly  applying  tD 
the  Court  to  do  what  the  House  had  ordered  to  be  done.    But  this  statement  of  the  object  of  thi 
petition  being  followed  by  a  prayer,  "  that  the  Court  would  decern  and  ordain  payment  of  tbe 
costs,  with  interest,  and  do  further  or  otherwise  in  the  premises  as  to  their  Lordships  should 
seem  proper,"  the  Judges  seem  to  have  thought,  that  they  ought  to  look  no  further  than  the  prayer 
of  the  petition,  and  that  as  the  petitioners  did  not  there  in  terms  pray  for  what  the  House  hsd 
ordered  to  be  done,  and  (as  was  said)  asked  for  something  which  the  House  had  not  onkitdto 
be  done,  therefore  the  petition  was  incompetent. 

I  must,  with  very  great  respect  to  the  majority  of  the  Judges,  express  my  surprise  a^  sscb  a 
conclusion.     Without  considering  whether  the  prayer  for  a  decree  was  equivalent  roapetitioB 
t>>  apply  the  judgment,  and  assuming,  that  it  was  a  prayer  for  something  beyond  the  order  o(  the 
House,  I  cannot  help  thinking,  that  it  was  the  duty  of  the  Court  of  Session  to  have  rejected xbai 
part  of  the  prayer  which  was  superfluous,  and  to  have  carried  out  the  order  in  its  terms,  astbex 
were  distinctly  and  specifically  requested  to  do.      I  can  well  understand  the  Court  of  Scssioa 
being  jealous  of  their  forms  of  procedure,  and  being  anxious,  and  properly  anxious,  to  guard 
against  any  innovation  upon  their  practice.     If,  therefore,  it  could  have  been  shewn,  thai  the 
appellants  had  wholly  mistaken  their  course,  that  they  ought  not  to  have  presented  a  petition  to 
the  Court  of  Session  at  all,  but  that  they  should  have  proceeded  by  original  bill  in  the  Bill 
Chamber,  that  would  have  been  a  perfectly  legitimate  and  proper  ground  of  objection.    But 
when  it  is  admitted,  that  the  proceeding  by  petition  was  the  correct  course  ;  that  if  it  had  been 
in  express  terms  to  apply  the  judgment,  it  would  have  been  good,  when  it  clearly  contains  that 
which  is  equivalent ;  that  an  application  to  do  what  the  House  had  ordered  to  be  done  would  be 
sufficient,  when  the  petition  states  the  application  in  the  very  terms  of  the  order,  I  cannot  help 
regretting,  that  the  Judges  took  so  confined  a  view  of  the  subject  as  to  refuse  to  look  beyond  ibe 
prayer  of  the  petition,  and  because  they  found  in  that  prayer  matter  which  they  regarded  as 
going  beyond  the  order,  instead  of  rejecting  it  as  surplusage,  treated  it  as  invalidating  the  whole 
proceeding. 

But  it  does  not  seem  to  be  quite  so  clear,  that  a  decree  or  order  for  payment  of  the  costs  ought 
n  ^t  to  have  been  prayed.     The  three  consulted  Judges,  to  whose  opinion  I  have  before  referred, 
say,  that  if  a  decree  be  competent,  it  was  certainly  not  superfluous  in  this  case,  as  it  was  indis- 
pensable to  ascertain  in  some  way  whether  CuUen  was  an  appellant  before  summary  diligence 
could  issue  against  him.     But  there  is  another  view  of  the  case  which  may  be  urged  to  shew  tbc 
propriety  of  the  prayer  of  the  petition.    The  judgment  of  this  House  is  not  a  mere  affirmance, 
but  something  more,  namely,  an  order  for  payment  of  costs,  with  interest,  which,  as  the  Lord 
Justice  Clerk  remarks,  is  "  the  exercise  of  original  jurisdiction."    Now,  according  to  a  dictum  in 
the  case  of  Brown  (M.  4042),  where  costs  are  awarded  in  this  House  upon  a  final  discussion  of 
the  matters  brought  before  us,  "  the  authority  of  the  Court  of  Session  must,  of  necessity,  be 
interposed  to  render  the  judgment  effectual,  because  the  Court  of  Review  has  no  longer  any 
jurisdiction."     If  this  dictum  is  well  founded,  then  it  would  follow,  that  the  proper  course  oi"     1 
arriving  at  the  diligence  whijh  the  House  directed  should  issue,  would  have  been  to  have     ! 
converted  your  Lordships'  order  into  a  decree  or  order  of  the  Court  of  Session,  upon  an  extract    ! 
of  which  a  warrant  to  charge  the  appellants  to  pay  the  costs  might  have  been  inserted,  according    \ 
to  the  Personal  Diligence  Act,  i  and  2  Vict,  c  1 14.     And  this  course  appears  to  have  been 
pursued  in  the  cases  to  which  the  LORD  Chancellor  has  referred,  and  particularly  in  Samers 
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V.  RusselL  But  whether  this  preliminary  proceeding  was  necessary,  or  whether  diligence  might 
at  once  have  been  directed  to  issue  upon  a  petition  properly  framed,  it  does  not  appear  to  me  to 
be  interfering  with  any  settled  practice  of  the  Court  of  Session,  to  say,  that  your  Lordships' 
order  having  been  brought  before  the  Court  by  a  petition  which  asks,  that  such  summary  diligence 
should  issue  "as  shall  be  necessary  and  lawful,*'  it  was  their  duty  to  proceed  at  once  to  carry 
out  the  order  by  such  a  course  of  proceeding  as  was  proper  and  necessary  for  the  purpose.  With 
respect  to  the  question  as  to  CuUen,  I  agree  with  my  noble  and  learned  friend,  that  he  is  properly^ 
treated  as  an  appellant,  and  I  think  with  him,  that  the  interlocutor  ought  to  be  reversed. 

Mr.  Anderson, — Before  your  Lordship  puts  the  question,  will  your  Lordship  allow  me  to  call 
your  attention  to  the  costs  of  the  present  appellant  below.  I  apprehend  we  shall  get  the  costs 
incurred  in  the  Court  below  ? 

Lord  Brougham. — You  mean  the  ;£i75  ? 

Air.  Anderson, — Our  own  costs  in  the  Court  of  Session.  Of  course  we  cannot  get  the  costs 
of  the  appeal,  but  we  shall  get  the  costs  of  the  petition  to  apply  the  former  judgment.  According 
to  the  cases  which  I  cited  to  your  Lordships,  where  the  matter  is  opposed,  and  the  relief  is 
granted,  the  costs  follow  as  a  matter  of  course. 

The  Solicitor  General,— \  do  not  know  whether  your  Lordships  will  permit  me  to  say  one 
word  upon  this  point,  but,  as  I  imderstand  the  matter,  the  objection  of  incompetency  proceeded 
entirely  from  the  Court.  The  Lord  Advocate  stated  to  your  Lordships  on  Friday,  that  he,  in  the 
Court  of  Session,  expressed  his  wish  not  to  insist  upon  that  objection,  but  to  have  the  judgment 
taken  upon  the  question  whether  CuUen  was  liable,  but  the  Court  required,  that  the  objection 
should  be  gone  into ;  and  it  was  only  in  deference  to  the  Court  itself,  that  that  objection  was 
pressed  and  discussed. 

Lord  Chancellor. — With  regard  to  the  question  of  expenses,  what  I  would  submit  to  your 
Lordships,  and  would  advise  your  Lordships,  is  this,  to  give  the  present  appellant  the  ordinary 
expenses  of  the  petition  in  the  Court  below,  because  it  appears  that  the  petition  applied,  that  the 
present  respondent  should  pay  the  costs  mentioned  in  the  certificate  of  the  Clerk  of  Parliament, 
and  that  application  was  resisted  upon  several  grounds,  and,  among  others,  on  the  ground,  that 
CuUen  was  not  one  of  the  original  appellants.  The  petition  having  been  rendered  necessary  by 
that  course  of  proceeding,  your  Lordships  probably  will  agree  with  me,  that  the  present  appellant 
is  entitled  to  the  ordinary  expenses  of  that  petition. 

Interlocutors  reversed^  and  cause  remitted^  with  declarations  and  directions. 
The  order  was  as  follows : — **  After  hearing  counsel,  as  well  on  Friday  last  as  this  day,  upon 
the  petition  and  appeal  of  John  Whitehead,  Solicitor  Supreme  Courts  of  Scotland,  Edinburgh, 
and  Charles  Morton,  Writer  to  the  Signet,  Edinburgh,  assignees  of  the  Edinburgh  and  Glasgow 
Bank,  conform  to  assignation  in  their  favour  granted  by  the  trustees  of  the  said  bank,  and  John 
Thomson,  its  registered  officer,   dated  20th  and  21st   February  and   8th   March    1854,  and 
recorded  in  the   Books  of   Council  and  Session  the   loth  day  of    March  i860,  complaining 
of  three  interlocutors  of  the   Lords  of  Session  in  Scotland  of  the  Second   Division,  dated 
respectively  the  nth  of  January  and  the  ist  and  23d  of  February  1 861,  and  praying,  that  the 
same  might  be  reversed,  varied,  or  altered,  or,  that  the  appellants  might  have  such  relief  in 
the  premises  as  to  this  House,  in  their  Lordships'  great  wisdom,  should  seem  meet ;  as  also 
upon  the  separate  answer  of  John  Cullen  put  in  to  the  said  appeal,  (which  appeal  was,  in 
pursuance  of  an  order  of  this  House  of  the  7th  of  May  1861,  ordered  to  be  heard  ex  parte  as  to 
David  Stewart  Galbraith,  and  David  Stewart  Galbraith,  junior,  trustee  and  assumed  trustees, 
accepting  and  acting  under  the  settlement  of  Malcolm  MacCrummon,  and  the  said  David  Stewart 
Galbraith,  junior,  for  his  own  right  and  interest,  they  not  having  answered  the  said  appeal, 
though  peremptorily  ordered  so  to  do,)  and  due  consideration  had  of  what  was  offered  on  either 
side  in  this  cause :  It  is  ordered  and  adjudged,  by  the  Lords  Spiritual  and  Temporal  in  Parlia- 
ment assembled,  that  the  said  interlocutor  of  the  Lords  of  Session  in  Scotland  of  the  Second 
Division,  dated  respectively  the  nth  of  January  and  the  ist  and  23d  of  February  1861,  com- 
plained of  in  the  said  appeal,  be,  and  the  same  are,  hereby  reversed ;  and  it  is  declared,  that 
under  the  remit  made  by  this  House  in  its  judgment  on  the  appeal  Galbraith  and  others  against 
the  Edinburgh  and  Glasgow  Bank  and  others,  dated  the  24th  day  of  March  1859,  the  Court  of 
Session  was  competent  and  bound  to  give  instant  decree  for  the  payment  of  the  costs  mentioned 
in  the  certificate  of  the  Clerk  of  the  Parliaments,  dated  the  4th  day  of  June  1859,  i*^  order  that 
summary  diligence  might  issue  under  the  same  :  And  it  is  further  declared,  that  the  respondent, 
John  Cullen,  was  one  of  the  appellants  to  this  House  in  the  appeal  on  which  the  aforesaid  judg- 
ment of  this  House  was  pronounced,  and  that  he  is  liable,  with  the  other  appellants  in  the  said 
appeal,  to  the  payment  of  the  aforesaid  costs  ;  And  it  is  further  ordered,  that  the  respondent, 
John  Cullen,  do  pay  to  the  appellants  so  much  of  the  expenses  of  the  appellants  in  the  Court 
of  Session  as  were  occasioned  by  his  opposition  to  the  appellants*  petition,  dated  the  14th  of 
July  1859,  and  that  the  said  John  Cullen,  and  the  other  respondents,  David  Stewart  Galbraith 
and  David  Stewart  Galbraith,  junior,  do  pay  to  the  said  appellants  the  remainder  of  the  expenses 
of  the  said  petition  and  procedure  thereon  in  the  said  Court :  And  it  is  also  further  ordered,  that 
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the  cause  be,  and  is  hereby,  remitted  back  to  the  Court  of  Session  in  Scotland  to  carry  this 
judgment  and  these  declarations  and  orders  into  effect." 

For  Appellants^  Dodds  and  Greig,  London ;  Morton,  Whitehead,  and  Greig,  W.S.,  Edinburgli 
— For  Respondents y  J.  F.  Ehnslie,  Solicitor,  London  ;  John  Cullen,  W.S.,  Edinburgh, 


JULY  24,  1861. 

The  Magistrates  and  Town  Council  of  Dundee,  Appellants,  v.  The 
Presbytery  of  Dundee,  Respondents. 

Trust — Charity — Royal  Charter—  Construction  -  Church — Poor — Circumstances  in  which,  viA 
reference  to  a  charter  granted  to  the  Magistrates  ofJ/undee,  by  Queen  Mary  in  1 567  (aJUrwcrii 
confirmed  by  fatnes  vi.  and  Charles  i.),  and  to  various  documents: 

H  ELD  (affirming  judgment),  That  a  trust  of  certain  property  was  vcUidly  created  in  the  Ma^trsta 
of  Dundee,  ^\for  vie  sustentation  of  the  ministry  of  the  Word  of  God,  aftd  the  support  of  tki 
clergy  **  of  the  Established  Church  within  the  burgh. 

Held  further  (reversing  judgment),  That,  a  will  dated  1638  having  given  a  legacy  to  tk 
Magistrates  for  aged  and  impotent  poor,  part  of  which  sum  was  invested  in  land  vithodi 
apparent  authority,  the  land  must  be  treated  as  confined  to  the  purpose  of  the  legacy  (»d  not 
to  the  support  of  the  clergy.^ 

The  Magistrates  of  Dundee  appealed,  maintaining  in  their  case,  that  the  judgmcnj;*'^f* 
Court  of  Session  of  4th  July  1856  (interlocutor  signed  i8th  July)  and  i8th  March  \l^^ 
be  reversed — i.  Because  the  hospital  fund  is  not  an  incorporated  trust,  and  doeswio^jj^ 
existence  to,  and  is  not  dependent  for  the  laws  of  its  admmistration  and  distribution  «P*'*^ 
charter  of  Queen  Mary.     2.  Because,  if  it  be  held  that  such  a  trust  as  is  described wwe 
interlocutors  appealed  against  was  originally  constituted   in  the  town  of  Dundee,  by  Q«^ 
Mary's  charter,  the  trust,  as  so  constituted,  was  subsequently  altered  by  competent  auihoni?- 
3.  Because,  on  the  true  construction  of  Queen  Mary's  charter,  even  without  the  aid  of  extrinsic 
evidence,  but  still  more  the  aid  afforded  by  such  evidence,  the  ministers  of  Dundee  had  not »» 
primary  claim,  or  any  claim  preferable  to  that  of  the  poor,  in  regard  to  any  subjects  ^^^ 
under  that  charter.     4.  Because,  having  regard  to  the  conclusions  of  the  summons,  and  tue 
averments  made  by  the  pursuers  in  the  record,  the  whole  findings  by  which  mortifications « 
bequests  subsequent  to  the  date  of  Queen  Mary's  charter,  and  the  purchases  and  investments 
made  by  means  thereof,  are  found  applicable  for  behoof  of  the  ministers  of  Dundee,  are  not  only 
unsound,  but  are  ultra petita,  and  incompetent  in  the  present  action.     5.  Because,  whatever m^ 
be  held  with  respect  to  the  subjects  specifically  conveyed  by  Queen  Mar>''sand  subsequent  ro) 
charters,  and  the  savings  and  accumulations  from  such  subjects,  and  the  investments  made  «' 
such  savings  and  accumulations,  at  all  events  the  old  hospital,  and  its  property,  "Monorgan 
Croft,"  and  the  whole  other  properties  and  funds  constituting  what  is  commonly  known  as 
hospital  fund,  are  derived  from  mortifications,  legacies,  or  bequests  for  totally  different  oJJ^^ 
— at  all  events  for  objects  in  which  the  ministers  of  Dundee  are  in  nowise  interested,— and  can- 
not be  held  to  be  funds  or  property  held  under  Queen  Mary's  and  other  royal  charters,  ^  to 
applicable  to  the  support  and  maintenance  of  the  ministers  of  Dundee.    6.  Because  the 
interlocutors  appealed  against,  in  so  far  as  they  admit  the  clergy  to  participation  in  thcrcven 
of  Monorgan's  Croft,  are  at  variance  with  the  terms  of  the  title  on  which  that  prop^^^ '^/V^' 
and  for  the  last  two  centuries  has  been  held  ;  the  more  especially  as  that  title  has  never  k^ 
and  is  not  now,  impeached  in  the  present  or  any  other  competent  process  ;  and  ^*^"^' -^ijj 
supposing  that  title  to  have  been  originally  open  to  challenge,  which  is  not  alleged,  ^^  J^ 
and  claim  of  action,  having  for  object  to  subvert  the  terms  and  conditions  of  the  trust  ^PP^^jf 
ex  facie  of  that  title,  are  now  barred  and  cut  off  by  prescription.    7.  Because,  in  the  ^^^^  ^ 
countervailing  evidence,  where  the  minutes  of  council  or  conveyances  to  the  hospital  "^^^^^i-^^jj. 
that  any  purchases,  or  mortifications,  or  investments,  were  for  behoof  of  the  pooi\  w>    ^ 
mention  of  any  other  object,  such  purchases,  investments,  and  mortifications  must  be 
applicable  for  behoof  of  the  poor  alone,  and  not  to  form  part  of  the  common  estat^app^^^ 

1  See  previous  reports  20  D.  849  :  38  Sc.  Jur.  592  :  30  Sc  Jur.  452.       S.  C  4  M^^^* 
228  :  33  Sc.  Jur.  707. 
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as  well  for  the  ministers  as  for  the  poor  ;  and  because  no  such  countervailing  evidence  has  been 
adduced.  8.  Because  the  appellants  were  only  made  parties  to  this  action  qua  trustees  of  pro- 
perties and  funds  held  and  enjoyed  by  the  burgh  of  Dundee  under  and  by  virtue  of  a  charter 
granted  by  Queen  Mary,  15th  April  1567,  and  by  virtue  thereof  devoted  to  the  support  and 
maintenance  of  the  ministers  of  Dundee  ;  and  because  the  findings  and  decrees  in  this  action,  in 
reference  to  funds  or  property  arising  from  other  or  subsequent  bequests  or  mortifications  were 
incompetent,  the  more  especially  in  the  absence  of  any  one  to  represent  the  poor,  or  the  aged, 
and  impotent  people  of  Dundee.  9.  Because,  having  regard  to  the  conclusions  of  the  summons, 
and  to  the  whole  pleadings  of  the  respondents,  and  still  more,  having  regard  to  the  parties 
called  as  defenders  in  the  present  action,  and  particularly  to  the  fact,  that  the  hospital  master  is 
not  made  a  party  to  it,  no  findings  could  be  competently  pronounced  in  this  action  in  regard  to 
subjects  consisting  of,  or  derived  from,  properties  or  funds  bequeathed,  or  mortified,  or  conveyed 
to  the  hospital  master  alone,  as  trustee,  by  any  parties,  or,  at  all  events,  by  any  parties  other 
than  the  trustees  under  the  various  royal  charters  founded  on  by  the  respondents.  10.  Because, 
even  assuming,  that  by  the  charter  of  Queen  Mary  an  incorporated  trust  was  created,  and  still 
subsists  for  the  benefit  as  well  of  the  ministers  as  of  the  poor  of  Dundee, — regard  being  had  to 
the  fact,  that  an  existing  institution  and  building,  specifically  called  '  The  Hospital,*  existed  in 
Dundee,  and  was  inhabited  by  the  poor,  and  managed  solely  for  behoof  of  said  poor  by  an 
officer  called  the  hospital  master,  from  long  before  the  date  of  Queen  Mary's  charter  down  to 
about  the  year  1646;  and  to  this  other  fact,  that  the  name  of  the  incorporated  trust  fixed  by  the 
said  charter  was  "  Fundatio  nostra  Ministerii  et  Hospitalitatis  de  Dundee,"  all  bequests,  morti- 
fications, or  conveyances  made  generally  to  "The  Hospital"  or  to  the  **  Hospital  and  Eleemo- 
synary" of  Dundee,  and  without  any  other  special  limitation  of  purpose,  ought,  from  that  very 
circu  nstance,  to  have  been  found  not  to  be  applicable  for  behoof  of  the  ministers  of  Dundee, 
especially  as  none  of  the  bequests,  mortifications^  or  conveyances  were  made  to  the  trustees  of 
the  said  incorporated  trust  appointed  by  the  said  charter  and  the  subsequent  royal  charters 
founded  on  by  the  respondents.  11.  Because,  when  the  terms  of  bequests  or  of  deeds  of  mor- 
tification prove  property  or  funds  to  have  been  bequeathed  or  mortified  to  "The  Hospital" 
generally,  or  to  the  hospital  and  eleemosynary  of  Dundee,  without  any  other  special  limitation  of 
purpose  ;  and  still  more,  when  the  terms  themselves  of  such  bequests  or  mortifications  have  not 
been  preserved,  and  the  minutes  or  account  books  of  the  hospital  enter  them  only  in  general 
terms  as  bequests  or  mortifications  to  the  "  Hospital,*'  the  contemporaneous  mode  of  dealing 
with  and  administering  such  bequests  or  mortifications,  and  the  usage  thereon  following,  are 
admissible  in  evidence  to  aid  in  determining  to  what  purposes  they  are  applicable  ;  and  because, 
if  such  evidence  were  admitted,  and  givenleffect  to,  which  it  was  not,  it  would  establish,  that  such 
funds  and  property  are  not  applicable  for  behoof  of  the  ministers  of  Dundee.  12.  Because  the 
finding,  that  in  regard  to  funds  *'  held  by  the  hospital  specially  for  the  poor,  they  are  to  be  taken 
to  relieve  pro  ianto  the  general  funds  of  the  foundation,  to  the  effect  of  thereby  leaving  an 
ampler  income  for  the  fulfilment  of  the  other  purpose  of  the  trust,"  is  ultra  petitaj  and  even 
were  it  not  so,  would  be  incompetent,  as  an  undue  interference  with  the  discretion  of  the 
appellants  as  trustees  ;  and  further,  as  having  been  pronounced  propria  motu  of  the  Court  of 
Session,  without  either  the  subject  matter  of  the  finding  having  been  argued,  or  an  opportunity 
for  arguing  it  having  been  given  to  either  party ;  and  as ,  being  generally  contrary  to  law. 

13.  Because  the  views  taken  by  Mr.  Jamieson  in  framing  the  accounts  for  the  period  to  which  his 
report  specially  applies  are  incorrect  in  point  of  both  law  and  fact,  so  far  as  relates  to  the  matters 
complained  of  in  this  appeal  ;  and  particularly,  in  so  far  as  relates  to  the  savings  and  accumu- 
lations from  the  hospital  funds,  and  to  the  charges  applicable  to  capital  and  revenue,  and  to  the 
results  stated  by  the  accountant ;  and  because  the  objections  stated  by  the  appellants  in  their 
note  of  objections  to  the  accountant's  report  are  well  founded  in  point  of  both  fact  and  law. 

14.  Because,  even  if  the  hospital  fund  be  held  to  owe  its  existence  to  Queen  Mary's  charter,  as  no 
particular  part  or  proportion  of  the  revenues  of  the  hospital  had  been  allocated  by  that  or  any 
other  charter  for  behoof  of  the  ministers  of  Dundee,  a  discretion  to  regulate  the  proportion  and 
amount  to  be  given  to  the  different  objects  intended  by  the  said  charter  to  be  benefited,  rests  with 
the  appellants,  which  cannot,  or  at  least,  in  the  circumstances  of  the  present  case,  ought  not,  to 
be  interfered  with.  1 5.  Because,  after  all  the  parties  to  the  cause  had  arranged,  to  the  satisfac- 
tion of  the  reporter,  Mr.  Innes,  and  had  paid  to  him  an  ample  and  suitable  fee,  which  was 
accepted  by  himself  as  sufficient,  the  Court  below,  ex  propria  motu^  fixed  the  said  reporter's  fee 
at  400  guineas,  and  decerned  therefor  without  a  remit,  and  without  having  taken  any  other 
means  to  ascertain  the  proper  amount,  and  without  hearing  parties  on  the  matter ;  and  because 
such  a  course  of  proceeding  is  ultra  vires  of  the  Court. 

The  presbytery  supported  the  interlocutors  on  the  following  grounds  : — i.  Because  the  charter 
granted  by  Queen  Mary  constituted  a  trust  in  the  provost,  magistrates,  and  town  council  of 
Dundee,  for  and  on  behalf  of  the  hospital,  the  object  of  which  was  the  maintenance  and  support 
of  the  ministers  of  the  Church  of  Scotland  in  Dundee,  and,  after  that  was  sufficiently  provided, 
for  the  support  of  poor,  maimed,  and  miserable  persons  and  orphans  within  the  burgh  of 
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Dundee.  2.  Because  all  properties  conveyed  to,  or  acquired  by,  the  appellants,  or  their  predeces- 
sors, or  the  hospital  masters,  as  trustees  for  behoof  of  the  hospital,  ought  to  be  applied  in  cos- 
formity  with  thd  trust  constituted  by  the  original  charter  of  foundation  ;  and  the  appellants  hast 
not  averred  any  use  or  application  of  the  hospital  funds  to  which  effect  can  be  given,  so  as » 
prevent,  in  the  first  instance,  an  adequate  provision  being  made  for  the  support  of  the  mmi$r 
in  Dundee.  3.  Because  all  purchases  or  investments  made  by  the  appellants,  or  ther 
predecessors,  or  the  hospital  masters,  from  the  funds  of  the  hospital,  ought  to  be  held  for  k 
purposes  of  the  trust ;  and,  in  particular,  the  property  called  Monorgan's  Croft,  having  beeo 
purchased  in  name  of  the  hospital  master,  for  behoof  of  the  hospital,  cannot  be  claimed  either  as 
property  belonging  to  the  town  of  Dundee,  or  as  applicable  exclusively  to  the  support  of  tbepoor. 
4.  Because  all  bequests  to  ''the  Hospital''  must  be  held  to  be  bequests  for  the  purposes  of 
the  original  grant ;  and  ought  not  to  be  diverted  to  the  support  of  the  poor,  to  the  exclusion  of 
the  purpose  of  trust  first  mentioned  in  the  original  grant.  5.  Because  the  ground  called  "The 
Howff "  having  been  conveyed  to  the  hospital,  subject  only  to  the  condition  that  the  inhabitants 
of  Dundee  should  be  allowed  to  bury  their  dead  therein,  the  property  thereof,  and  reveooe 
derived  therefrom,  belong  to  the  hospital  6.  Because,  even  assuming  legacies  specially 
bequeathed  for  the  support  of  the  poor  to  be  applicable  exclusively  to  that  purpose,  such  foods 
must  be  applied  pro  ianto  to  relieve  the  general  funds  of  the  foundation,  so  as  to  leave  a  larger 
income  for  the  support  of  the  ministry  ;  and  no  savings  or  accumulations  having  in  point  of  fact 
been  made  from  such  legacies,  it  cannot  be  maintained  that  any  of  the  purchases  were  made 
from  such  a  source. 

The  Aiiontey  General  (fitiht\\\  and  R,  Palmer  Q.C.,  for  the  appellants. 

Holt  Q.C.,  ^'ir  H.  Cairns y  Q.C.,  and  Neish^  for  the  respondents. 

The  arguments  turned  entirely  on  the  construction  of  the  charters  and  documents,  and  the 
inferences  to  be  drawn  therefrom. 

Cur,  adv,  vuit. 

Lord  Cranworth. — My  Lords,  the  ground  on  which  the  appellants  complain  of  ik  Sri 
interlocutor  is,  that  it  puts  a  wrong  construction  on  Queen  Mary's  Charter  ;  that  it  treats tfet 
instru.nent  as  having  created  a  valid  trust  in  favour  of  the  ministers  of  Dtmdee,  whereas dos^d 
trust  was  created.     But  1  am  clearly  of  opinion,  that  the  trust  in  favour  of  the  miniscRTas 
created. 

The  charter  has  been  so  often  stated  at  length  in  the  course  of  the  argument  at  tbcbar,tnaii 
do  not  think  it  necessary  to  repeat  its  contents.  It  is  enough  to  say,  the  grant  of  thceccj^ 
siastical  property,  which  it  makes  to  the  town,  is  prefaced  by  a  recital,  stating,  as  the  ^^^'j]^ 
the  grant,  that  the  Queen,  to  whom  the  rule  of  the  kingdom  by  God's  providence  had  beea 
intrusted,  was  bound  by  Her  duty  towards  God  to  provide  by  all  honest  means  for  theministtis 
of  His  word,  and  to  keep  up  hospitals  for  the  poor,  the  maimed,  and  the  destitute,  and  therd«« 
she,  with  the  advice  of  Her  Privy  Council,  granted  to  the  provost,  bailies,  and  cooncu  oi 
Dundee  the  ecclesiastical  property  therein  described,  and  which  had  formerly  belonged  to 
certain  ecclesiastical  establishments  in  the  town. 

Now,  unless  this  recital  of  the  motive  for  the  grant  be  understood  as  intended  toimpo*" 
the  grantees  the  duty  of  applying  the  property  granted  in  such  a  mode  as  shall  discharge  tne 
obligations  of  the  Queen  to  make  the  grant,  the  recital  would  have  been  useless.  It  is  Pj^ 
that  the  intention  was  to  make  the  grant,  in  order  that  thereby  a  very  solemn  duty  imposed  * 
the  granters  might  be  fulfilled.  . 

This  would,  I  think,  have  been  the  reasonable  interpretation  of  the  charter,  even  if  we  nadw 
construe  it  unassisted  by  the  light  afforded  by  contemporary  history.     But,  when  we  recoJJea 
what  was  happening  at  the  time  when  the  charter  was  made,  its  intention  is  made  e^'cn  ffl^ 
manifest.    In  consequence  of  the  then  recent  changes  in  the  religion  of  the  country,  large n^^ 
of  ecclesiastical  property  had  been  violently  torn  from  the  former  possessors.    That  F°P^.^ 
had  afforded  support  to  the  ministers  of  the  old  religion,  and  had  largely  contributed  ^^f°*/^  .j 
of  the  necessitous.      Nothing,  therefore,  could  be  more  probable  than  that  portions  of  it  spo 
be,  from  time  to  time,  appropriated  by  the  Crown  for  the  purpose  of  supplying,  in  P^^'^l-j 
places,  the  want  which  its  confiscation  must  have  occasioned  to  those  to  whose  support  it 
previously  contributed.    What  we  should  expect  in  any  grant  by  the  Crown  ^^^"^^,P^^. 
would  be,  that  it  should  be  devoted  to  the  ministers  of  the  reformed  religion,  and  to  ^^^^' 
and  this  a  priori  probability,  as  to  what  would  be  the  destination  of  the  V^V^^^J^    \A 
well  help  us  in  understanding  the  terms  of  the  grant  if  doubtful.     Not  that  1  consider  any 
help  in  this  case  to  be  necessary.    I  concur  with  the  Court  of  Session  in  thinking  it  clear  wy^^ 
all  reasonable  doubt,  that  this  charter  of  Queen  Mary  created  a  trust  in  the  authontics  w  ^^ 
town  in  favour  of  these  classes  which  had  formerly  been  practically  in  the  enjoyment  0 
property  granted,  namely,  the  poor,  and  the  ministers  of  religion, — as  to  the  latter,  now     > 
substituting  for  the  Romish  clergy  the  ministers  of  the  reformed  religion.  rfocutor. 

These  considerations  are  sufficient  to  dispose  of  all  questions  arising  on  the  first  mten 
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The  views  of  the  Court  below  are  satisfactorily  summed  up  in  that  part  of  the  interlocutor  which 
precedes  the  renewal  of  the  remit  to  Mr.  Innes,  and  in  which  the  Court  finds,  **that  the  funds  of 
the  foundation  are  to  be  applied  in  providing  adequate  stipends  to  the  said  ministers,  so  far  as 
not  otherwise  provided  for  them;  and  that  the  defenders,  in  the  due  execution  of  the  trust 
committed  to  them,  are  under  obligation  to  apply  the  same  accordingly,  in  so  far  as  the  same  are 
not  exhausted,  as  is  averred,  by  the  payments  already  made  to  such  ministers,  or  in  so  far  as  it 
can  be  made  out,  that  the  same  are  not  exhausted  by  other  and  legal  application  to  another 
purpose  of  the  trust."  This  finding  appears  to  me  properly  to  explain  the  trust  on  which  the 
authorities  of  the  burgh  hold  the  property  included  in  or  governed  by  the  trusts  of  the  charter; 
and  I  can  therefore  discover  no  ground  whatever  for  quarrelling  with  the  first  interlocutor. 

The  object  of  the  second  interlocutor  was,  to  declare  of  what  particulars  the  property  subject 
to  the  trusts  of  the  charter  consists ;  and  the  objections  of  the  appellants  are,  tba.,  supposing 
valid  trusts  to  have  been  created  by  the  charter  in  favour  of  the  ministers  of  religion  and  of  the 
poor,  still  much  of  the  property  now  held  by  the  town,  in  union  with  that  which  is  derived  from 
Queen  Mary's  charter,  is  held  under  different  titles,  and  is  not  subject  to  Queen  Mar>''s  trusts. 

And  first,  and  principally,  as  to  the  old  hospital  and  its  property.  The  appellants  contend, 
that  they  held  this  by  a  right  prior  to  the  date  of  the  charter,  and  independent  of  it,  and  so  that 
it  is  unaffected  by  Queen  Mary's  trust. 

The  hospital  is  shewn  by  the  evidence  to  have  been  founded  in  the  fourteenth  century  by 
James  de  Lindsay,  who  granted  it  to  the  Friars  of  the  Holy  Trinity  in  Dundee,  commonly  called 
the  Red  Friars  in  hospitali  et  domu  Dei,  by  the  tenure  of  Frankalmoigne.  That  grant  was 
afterwards  conferred  by  King  Robert  the  Third,  to  hold  the  same  tenement  to  the  friars  in 
Frankalmoigne  ad  sustentationem  dictorum  fratrum  et  infirmorum  senum  et  agrotantium  ibidem. 
There  is  no  evidence  relating  to  the  hospital  from  the  time  of  its  foundation  down  to  the  year 
1 544,  but  in  that  year,  and  in  the  beginning  of  1 545,  there  is  proof,  that  three  small  annual  rents 
were  granted  to  Robert  Mylne,  the  elder,  described  as  a  burgess  of  the  burgh  and  master  of  the 
hospital.  It  is  further  shewn,  that,  in  1554,  an  annual  sum  of  one  mark  was  granted  in  the 
presence  of  William  Carmichael,  master  of  the  alms  house,  to  the  said  alms  house  in  perpetuity, 
and,  on  the  25th  of  July  1563,  a  grant  of  an  annual  rent  of  five  pounds  was  made  to  Thomas 
Ogilvie,  described  as  master  of  the  hospital  or  alms  house  of  the  said  burgh,  for  the  use  of  the 
said  house  and  their  successors. 

From  the  evidence,  it  is  impossible  not  to  infer,  that  the  hospital  or  domus  Dei,  though 
originally  granted  to  the  Friars  of  the  Holy  Trinity,  had  come  to  be  administered  by  a  secular 
authority.  How  this  happened  does  not  appear;  but  on  no  other  hypothesis  can  I  explain  the 
fact,  that  there  was  a  regular  officer,  plainly  not  one  of  the  Friars  of  the  Holy  Trinity,  acting  as 
master  of  the  hospital,  and  apparently  enjoying  a  corporate  character.  Probably,  as  I  have 
already  suggested,  the  town  had,  in  the  confusion  incident  to  the  earliest  religious  disturbances, 
seized  the  property  and  endeavoured  to  appropriate  it  to  themselves,  or  they  may  have  taken 
possession  of  it  under  the  royal  authority  I  shall  now  refer  to.  Among  the  papers  before  us  is 
an  order  of  council  made  on  the  15th  of  February  1561.  The  Queen,  by  advice  of  her  council, 
thereby  ordered  that  all  annual  rents  and  duties  within  free  burghs,  pertaining  as  well  to 
chapelries  and  prebendaries  as  to  the  friars,  together  with  the  rents  of  friars'  lands,  wheresoever 
situate,  should  De  collected  by  such  persons  as  her  grace  should  depute  thereto,  for  employing 
the  same  to  hospitals,  schools,  and  other  godly  uses.  And,  knowing  that  nothing  was  more 
commodious  for  the  said  hospitals  than  the  places,  /.  e,  the  buildings  of  friars  yet  standing 
undemolished,  she  ordained  the  provost  and  bailiffs  of  the  burghs  of  the  realm  to  uphold  the  said 
friars'  places  out  of  the  common  good,  (t.  e,  revenues  of  the  said  towns,)  until  the  Queen's 
Majesty  should  further  advise,  and  should  take  final  order  therein,  notwithstanding  any  other 
gift  of  the  said  pLices  theretofore  made  by  the  Queen  to  any  person  whomsoever. 

We  find  from  the  minutes  of  meetings  of  the  magistrates  and  town  council  of  Dundee  that, 
on  the  19th  of  October  1563,  being  less  than  two  years  after  the  date  of  the  above  mentioned 
order  of  council,  the  authorities  of  the  town  appointed  the  alms  house  roasters,  and  that 
apparently  as  if  they  were  not  so  acting  then  for  the  first  time.  The  great  probability  therefore 
is,  that  the  municipal  authorities  of  Dundee  took  possession  of  the  hospital  in  that  town,  and 
the  property  attached  to  it,  either  by  virtue  of  that  order  in  council  or  in  anticipation  of  it. 

The  next  document  of  importance  is  the  order  of  council  of  the  loth  of  January  1566-7, 
whereby  commissioners  were  appointed  for  the  purpose  of  taxing  the  burghs  of  the  realm  with 
the  payment  of  annual  sums  for  the  support  of  the  ministers  of  religion.  The  order  proceeds 
to  say,  that,  for  the  relief  of  the  said  burghs,  the  Queen,-  by  advice  of  her  council,  granted  to 
the  burghs  the  annual  rents  of  altarages,  chapelries,  and  obits  within  the  same  not  already 
disposed  to  others,  for  the  purpose  of  thereby  relieving  the  taxation  to  be  made  by  the 
commissioners,  and  the  surplus  or  such  rents,  if  any,  to  be  distributed  to  the  poor  and  hospitals 
of  every  burgh  within  themselves,  by  advice  to  the  ministers  and  elders  thereof. 

The  conclusion,  as  matter  of  fact  to  be  deduced  from  all  these  documents,  appears  to  me  to 
be,  that,  at  the  date  of  Queen  Mary's  charter,  in  April  1567,  the  municipal  authorities  of  Dundee 
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had,  either  under  the  orders  of  council  to  which  I  have  referred,  or  by  some  earlier  or  other  title 
now  incapable  of  explanation,  obtained  possession  of  the  whole  of  the  property  formerly  of  tbe 
Trinity  Friars,  including  the  hoipital,  and  that  they  were  administering  its  funds  for  thegcneial 
purposes  of  an  hospital  for  relief  of  aged  and  sick  poor. 

In  this  state  of  things  Queen  Mary,  by  her  charter,  dated  the  15th  of  April  1567,  granted  to 
the  town  the  revenues  of  the  Grey  Friars,  the  Black  Friars,  and  the  Grey  Sisters,  and  or  all 
chaplainries,  altarages,  and  prebends  within  the  burgh. 

It  was  strongly  urged  by  the  appellants,  that  there  are  no  words  in  this  grant  by  Sir  Jan» 
Lindsay  of  the  Friars  of  the  Holy  Trinity,  nor,  indeed,  of  any  of  the  possessions  of  that  bodi; 
and  I  think  they  are  right  in  that  contention.  But  the  reason  why  this  property  was  not  incluis 
in  the  grant  appears  to  me  to  have  been,  that,  by  some  means  or  other  now  incapable  i 
explanation,  the  town  was  already  in  possession  of  it,  and  in  possession  of  it  in  a  corpom 
character,  by  the  description  of  the  hospital  or  Alms  house  of  Dundee.     This  will  fully  expUn 
the  subsequent  part  of  the  charter,  whereby  the  Queen  unites  and  incorporates  the  property  Ibjd 
one  body,  to  be  called  in  future  "Our  Foundation  of  the  Ministry,  and  Hospital  or  Hospiiaiiir 
of  Dundee."     It  was  said,  that  the  property  thus  united  and  incorporated  does  not  include  any- 
thing not  included  in  the  grant.     1  am  by  no  means  sure,  that  it  does  not.    The  town  ns 
already  in  possession  of  the  property  of  the  Friars  of  the  Holy  Trinity,  including  the  hospital 
The  language  of  the  incorporation  is  not  in  terms  by  reference  confined  to  the  property  granted 
by  the  previous  part  of  the  charter,  and  as  the  immediate  subsequent  usage  shews,  that  h  iDOst 
have  been  intended  to  administer  the  whole  as  one  property,  I  am  by  no  means  satisfied,  that 
the  general  words  of  the  incorporation  might  not  have  been  intended  to  compreheDd  tbe 
property  of  all  the  former  ecclesiastical  bodies  in  the  burgh,  as  well  that  already  possessed  bj 
the  town  as  that  included  in  the  grant.     It  is  not  impossible,  that  this  union  and  incorporatiofl 
may  have  been  desired  by  the  town  in  order  thereby  to  make  good  some  defect  in  the  earlier 
title  to  what  they  held.     But,  if  that  is  not  so,  still  the  evidence  satisfies  me,  that,  from  the  time 
of  the  grant,  the  town  treated  the  whole  as  one  common  property,  to  be  all  administered  as  oae 
trust  fund,  designated  as  the  hospital. 

It  is  certain,  that  this  has  been  the  principle  on  which  the  revenues  haye  been  disposed fl^ 
since  1581.  All  the  revenue  has  been  treated  as  belonging  to  the  hospital.  The  bsgos^^ 
the  charge,  or  rental  of  the  master  of  the  hospital  of  Dundee,  containing  the  rents,  etc,  "^^'ch 
pertained  of  old  to  the  hospital,  as  also  of  the  Grey  Friars,"  etc.,  '*now  doted  10  tbe  said 
hospital  by  our  sovereign  lord  and  his  progenitors,"  etc.  From  this  it  appears,  that  ibcM^ 
of  the  hospital  was  the  person  who  was  to  administer  the  whole,  and  the  grant  of  Queen  MiTf 
was  treated  merely  as  a  further  endowment  of  the  hospital,  with  further  trusts  attached  to  it 

In  conformity  with  this  view  of  the  case,  we  find,  that,  as  early  as  any  records  go  back  after 
the  date  of  the  charter,  annual  payments  were  regularly  made  by  the  master  of  the  hospital  to 
the  ministers  of  religion  in  the  burgh,  out  of  the  sums  coming  to  his  hands  from  both  sources, 
namely,  from  the  old  property  of  the  hospital,  and  from  that  granted  by  Queen  Mary,  w 
distinction  whatever  being  made  in  the  accounts  as  to  which  property  supplied  the  funds.  I 
observe  also,  that  in  1588,  certain  title  deeds  which  had  been  put  into  the  hands  of  a  professional 
man,  in  reference  to  law  suits  in  which  the  town  had  been  involved,  were  all  restored  by  him  to 
the  master  of  the  hospital,  he  being,  I  suppose,  the  proper  custos,  and  these  deeds  clearly  reiatcd 
some  to  the  old  property  of  the  hospital,  and  some  to  that  added  by  Queen  Mary.  Thisfurnishe 
an  additional  proof,  that  the  property  described  as  the  hospital  was  all  administered  as  one  tiust 
fund,  under  the  management  of  a  functionary  designated  the  master  of  the  hospital,  or, 
sometimes,  of  the  alms  house. 

•  Finding,  then,  that  ever  since  the  date  of  Queen  Mary's  charter,  a  period  now  of  nearly  three 
centuries,  the  old  hospital  property  and  that  granted  by  the  charter  have  always  been  ^^[5^  ^ 
constituting  one  trust  estate,  administered  by  the  town,  through  one  functionary,  and  apphw  ^ 
trusts  corresponding  or  intended  to  correspond  with  Queen  Mary*s  trusts,  I  think  the  inference 
reasonable,  that  from  the  date  of  the  charter  it  was  always  intended  to  deal  with  the  whole  as  u 
it  had  all  been  derived  from  the  same  source.  ..  f 

I  may  add,  that,  out  of  tbe  savings  from  the  common  funds,  namely,  from  the  rents  as  well  or 
the  hospital  property  so  called  as  of  the  lands  granted  by  Queen  Mary,  many  investments  wc 
from  time  to  time  made  for  the  benefit  of  the  hospital,  and  many  gifts  or  bequests  have  nee 
from  time  to  time  made  to  the  hospital,  in  neither  case  specifying  the  nature  of  the  trusts,   id 
seems  to  me  to  be  inconsistent  with  the  hypothesis,  that  the  funds  of  the  hospital,  including  tno» 
derived  from  Queen  Mary's  charter,  were  not  all  applicable  to  a  common  purpose,  .^ 

Having  come  to  this  conclusion,  I  am  prepared  to  say,  that  I  think  the  second  interlocutor 
right,  so  far  as  relates  to  the  first  four  heads  or  divisions  of  it.  . .. - 

The  first  head,  though  not,  I  think,  happily  worded,  means  no  more  than,  that  the  P^J^^M 
of  stipends  for  the  ministers  is  one  of  the  express  trusts  on  which  tbe  town  holds  the  ttu 
property.    It  is  in  fact  only  what  had  been  declared  in  the  first  interlocutor.  .-^ 

The  second  and  third  heads  are  introduced  to  guide  those  who  are  afterwards  to  adniin 
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the  funds,  by  pointing  out  what  is  clearly  right,  namely,  that  purchases  made  generally  by  the 
corporation  oat  of  th^ir  savings  or  general  trust  property,  are,  in  the  absence  of  any  express 
declaration,  to  be  considered  as  mere  additions  to  the  corporate  property  subject  to  all  the  trusts 
affecting  it. 

Then  comes  the  fourth  head,  which  in  substance  declares,  and,  as  I  have  explained  in  my 
opinion,  correctly  declares,  that  the  hospital  is  to  be  considered  as  affected  by  the  same  trusts  as 
those  under  which  Queen  Mary's  lands  are  held. 

These  bring  us  to  the  fifth  head,  of  the  interlocutor,  that  relating  to  Monorgan's  Croft.  On 
this  head  I  am  unable  to  concur  with  the  Court  of  Session.  The  facts  of  the  case  are  tolerably 
clear.  Robert  Johnstone,  by  his  will,  dated  the  30th  of  September  1639,  gave  to  the  Provost 
and  Bailies  of  Dundee  the  sum  of  ;^iooo  sterling,  to  be  employed  in  a  stock  or  wadset  of  land, 
in  perpetuity,  for  the  yearly  maintenance  of  the  aged  and  impotent  people  of  the  said  town  of 
Dundee.  Johnstone  must  have  died  before  July  1642,  for,  by  a  minute  in  the  books  of  the  Town 
Council  of  Dundee,  dated  the  12th  of  July  1642,  we  find,  that  the  council  then  ordered,  that  the 
said  sum  of  j^iooo,  or  so  much  of  it  as  should  bs  obtained,  should  be  waired  and  employed  on 
land  or  otherwise,  where  best  commodities  might  be  had,  the  annual  rent  thereof  to  be  totally 
employed  for  the  maintenance  of  the  poor  decayed  neighbours  within  the  burgh. 

By  several  subsequent  minutes  in  that  same  year,  it  appears,  that  the  sum  of  £7^0,  part  of 
the  ;£iooo,  was  received  by  the  town  before  the  15th  of  November  1642,  for  on  that  day  the  town 
gave  a  heritable  bond  for  that  sum  to  the  master  of  the  hospital.  The  bond  was  for  13,500 
marks  Scotch,  being  equivalent  to  ^9000  Scotch,  or  £7S^  sterling. 

The  balance  of  the  legacy,  being  ;^3ooo  Scotch,  was  not  paid  till  the  year  1646,  but  by  a 

minute  of  council,  dated  2d  of  June  1646,  we  find,  that  this  balance  had  then  come  to  the  hands 

of  Alexander  Wedderburne,  their  clerk,  and  it  was  disposed  of  by  their  direction  as  follows : — 

;j5oo  marks,  part  thereof  was  retained  by  Wedderburne  as  the  purchase  money  for  Monorgan*s 

Croft  which  was  disponed  by  him  to  the  hospital,  and  the  rest  (/.  e.  2000  marks)  was  paid  over 

to  Willianfi  Duncan,  the  master  of  the  hospital,  to  be  employed  for  behoof  thereof. 

The  correctness  of  these  minutes  is  fully  confirmed  by  the  books  of  the  hospital.  Those  books 
contain,  amongst  other  things,  the  accounts  of  William  Duncan,  the  master  of  the  hospital,  in 
the  years  1645,  1646,  and  1647.     He  charges  himself  with  the  receipt  from  his  predecessor  of 
the  bond   given  by  the  town  for  £<^ooo  Scotch,  and  also  with  having  received  in  June  1646, 
;£30oo  Scotch,  equal  to  4500  marks,  from  Johnstone's  executors  as  the  balance  of  his  legacy. 
He  takes  credit,  on  the  other  hand,  for  a  sum  of  £1666  13J.  4^.  Scotch,  equal  to  2500  marks,  as 
paid  in  June  1646  to  Wedderburne,  for  Monorgan's  Croft,  and  it  appears,  that  at  Lammas  (ist 
August)  1646,  he  lent  to  Thomas  Scot,  on  his  bond,  a  sum  of  ^1333  dr.  8</.  Scotch,  equal  to  2000 
marks,  being  probably  the  remainder  of  the  ;£3ooo  which  he  had  received  in  June  as  the  balance 
of  Johnstone*  s  legacy.    There  is  no  doubt,  therefore,  that  a  sum  of  2500  marks  Scotch,  part  of 
this  legacy,  was  in  fact  applied  in  the  purchase  of  Monorgan*s  Croft,  but  the  Court  below  con- 
sidered, that  though  the  payment  to  Wedderburne  was  made  out  of  the  money  received  by  him 
as  the  balance  of  Johnstone*s  legacy,  yet  the  purchase  must  be  considered  as  having  been  made 
by  the  hospital  out  of  their  general  funds,  and  that  the  fact  of  the  payment  having  been  made 
out  of  the  money  which  had  been  previously  received  by  Wedderburne  on  account  of  the  legacy, 
was  merely  an  arrangement  by  way  of  convenience,  not  indicating  any  intention  of  treating  the 
purchase  of  Monorgan's  Croft  as  an  investment  of  a  part  of  the  legacy. 

It  is  remarked  by  the  Lord  Justice  Clerk,  that  Johnstone's  will  did  not  authorize  an  investment 
in  land ;  and  our  attention  was  directed  to  a  minute  of  council,  dated  on  the  i8th  of  March  1645, 
being  about  two  months  before  the  appropriation  by  Wedderburne  of  his  purchase  money,  by 
which  minute  it  appears,  that  the  council  had  contracted  with  him  for  the  purchase  before  (so 
far  as  appears)  any  part  of  the  legacy  had  come  to  his  hands. 

With  regard  to  the  observation,  that  the  will  did  not  authorize  an  investment  in  land,  it  is  very 
true  that  it  did  not,  unless  land  can  be  deemed  to  come  under  the  term  stock,  which  can  hardly 
be  contended.  But  what  we  are  to  consider  is,  not  whether  if  this  investment  had  been  ques- 
tioned, those  who  made  it  could  have  justified  what  they  had  done,  but  whether  it  was  not  in  fact 
intended  to  be  an  investment  of  a  part  of  the  legacy.  I  cannot  doubt,  that  it  was  so  intended. 
The  council  clearly  thought,  that  they  might  invest  in  land  ;  for  by  their  minute  of  the  12th  of 
July  1642,  to  which  I  have  already  referred,  they  expressly  order,  that  the  legacy,  when  received, 
shall  be  waired  and  employed  upon  land  or  otherwise.  They  contracted  with  Wedderburne, 
their  clerk,  for  the  purchase  of  this  close,  expressly  for  the  hospital,  a  few  weeks  before  he  had 
received  the  money,  but  when,  in  all  probability,  they  knew  that  it  would  speedily  be  forth- 
coming, and  the  master  of  the  hospital,  debiting  himself  with  the  whole  balance  which  came  to 
WedderbuFne's  hands,  takes  credit  for  the  purchase  money  of  the  croft  as  for  so  much  money 
paid  to  him.  I  think  it  therefore  impossible  not  to  consider,  that  a  part  of  Johnstone's  legacy 
was  invested  in  the  purchase  of  Monorgan's  Close,  and  so,  that  in  that  respect  the  second  inter- 
locutor ought  to  be  varied. 
This  disposes  of  the  whole  question ;  for,  as  to  the  sixth  head,  relating  to  the  Howff,  there  can 
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be  no  dispute.     It  was  part  of  the  property  conveyed  by  Queen  Mary's  charter,  though  subjea 
tp  a  servitude,  /.  e,  a  right  of  the  inhabitants  to  bury  their  dead  there. 

The  seventh  head  merely  declares  in  substance,  that  certain  bequests  made  for  specific  ol)j«s 
are  to  be  applied  according  to  the  trusts  declared  in  relation  to  them;  and  that  in  the applicabu 
of  the  funds,  according  to  Queen  Mary's  trusts,  for  the  benefit  of  the  ministers  and  the  par, 
those  who  are  to  administer  the  trusts  may  take  into  account,  in  the  exercise  of  their  discma, 
any  funds  expressly  applicable  to  one  of  these  charitable  objects. 

The  rest  of  the  interlocutor  merely  relates  to  the  accounts  to  be  taken  with  a  view  to  2a 
ultimate  decision,  and  this  was  not  objected  to.  My  advice  to  your  Lordships,  therefore,  is,  10 
affirm  the  interlocutors  appealed  from,  except  as  to  the  fourth  bead  of  the  second  interlocuta; 
and  as  to  that,  to  remit  the  case  back  with  a  declaration,  that  Monorgan's  Croft  is  to  be  hekios 
the  trusts  declared  by  Johnstone's  will  as  to  the  legacy  of  ;£iooo  thereby  bequeathed. 

My  Lords,  1  have  the  authority  of  my  noble  and  learned  friend  Lord  Brougham,  who  is 
not  able  to  be  present  this  morning,  to  say,  that  he  concurs  in  this  view  of  the  case.  1  believe, 
that  my  noble  and  learned  friend  opposite  does  not  quite  agree  with  respect  to  the  hospital 
Under  these  circumstances,  my  noble  and  learned  friend.  Lord  Brougham,  being  ateeni, 
probably  would  not  be  counted  in  a  division  of  opinion,  but  inasmuch  as  there  is  the  judgnest 
of  the  Court  below,  and  the  rule  is,  that  where  your  Lordships  are  equally  divided,  the  judgmeai 
v?^Pro  negantey  the  result  is  the  same  as  if  Lord  Brougham  had  been  present,  namely,  that  the 
judgment  of  the  Court  of  Session  will  be  affirmed  as  to  both  points,  and  that  the  cause  will  be 
remitted  with  a  declaration.  I  think,  that  the  appeal  ought  to  be  dismissed  with  costs,  so  far  as 
relates  to  the  first  interlocutor.  As  to  the  fourth  head  of  the  second  interlocutor,  to  remit  the 
cause  with  a  declaration. 

Lord  Chelmsford. — My  Lords,  I  am  unable  to  agree  with  the  learned  Judges  of  the  Cbnrt 
of  Session,  and  with  my  noble  and  learned  friends,  in  the  construction  which  they  haw  fS,. 
upon  Queen  Mary's  charter.  It  is  impossible  for  me  to  feel  any  great  confidence  in  any  opfflioa 
which  stands  alone,  in  opposition  to  the  conclusions  of  so  many  who  are  entitled  to  the  greatest 
deference.  But  I  have  the  satisfaction  to  think,  that  the  practical  result  of  adopting  my  w*"/ 
or  that  of  my  noble  and  learned  friend  who  has  just  addressed  the  House,  will  havebniasnai/ 
bearing  upon  the  rights  which  we  both  agree  have  been  established  by  the  ministers  ot/?''®^ 

In  considering  the  case,  it  will  be  unnecessary  to  refer  to  more  than  a  small  partof  tbetro 
interlocutors  appealed  from.  In  the  first  interlocutor,  the  Court  of  Session  find  that,acccrtoi| 
to  the  sound  construction  of  the  said  grant,  the  funds  and  property  held  and  enjoyed  bylk\w^ 
of  Dundee,  under  and  in  virtue  of  the  charter  granted  by  Queen  Mary,  bearing  date  the  i j«^ 
April  1567,  and  subsequent  charters  and  acts  of  ratification  confirming  the  same,  now  connn«wy 
known  as  the  hospital  fund,  are,  by  the  terms  of  the  trust,  so  created  to  be  applied  to  the  sosto- 
tation  of  the  ministry  of  the  word  of  God,  and  the  support  and  maintenance  of  the  clergy  of  the 
Established  Church  of  Scotland  within  the  Burgh  of  Dundee. 

With  this  finding,  subject  to  a  remark  on  the  ambiguity  of  the  expression,  now  comfflfiiuy 
known  as  the  hospital  fund,  I  entirely  agree. 

In  the  second  interlocutor,  they  find,  that  the  defenders  have  referred  to  no  separate  title  to  the 
old  hospital  and  its  property,  and  have  not  been  able  to  shew  in  what  way  or  when  ihey  acquired 
any  right  to  the  same;  and  that  the  management  of  the  same  having  been  assumed  by  the 
town  council  after  the  abolition  of  the  papal  establishment,  which  had  previously  administered 
it,  the  same  fell  within  the  scope  of  the  general  terms  of  Queen  Mary's  grant,  and  became  part 
thereof,  and  has  been  administered  and  managed  since  1507.  I  differ  with  this  interlocutor  upon 
the  question  of  fact,  as  to  the  management  of  the  old  hospital  having  been  assumed  by  the  town 
council  after  the  abolition  of  the  papal  establishment,  and  in  the  conclusion  drawn  from  the  tec 
thus  found,  that  its  property  fell  within  the  scope  of  the  general  terms  of  Queen  Marj-'s  grant 

(His  Lordship  then  commented  on  the  evidence  bearing  on  this  point  and  continued.) 

From  the  close  examination  which  I  have  made  of  the  documents,  I  have  satisfied  mysdr,  tda 
the  revenues  of  the  hospital  properly  so  called,  were  not  applicable  to  any  other  purpose  thsm  inc 
maintenance  of  the  poor  within  the  hospital ;  and  upon  any  other  view,  I  find  it  ^"™P*'^' ^  .l^ 
explain  the  recital  and  provisions  of  one  of  the  acts  which  was  mentioned  in  the  couree  of  t 
arguments,  and  which  though  temporary  merely,  and  now  expired,  yet  for  the  purpose  for  vni 
it  was  referred  to  is  extremely  important.  .  .  • 

The  20th  Geo.  il.  recites  that,  "  whereas  it  is  found  proper  and  necessary  that  the  ^^.^P^^\^j 
the  said  town  now  used  for  the  reception  of  decayed  burghers,  should  be  convened  mio 
made  use  of  as  a  workhouse,  for  employing  and  setting  to  work  the  poor  inhabitants  ox  the 
town;  and  that  the  revenue  appointed  for  the  support  and  maintenance  of  *^^.^  ^^.    for 
burghers  should  be  applied  for  and  towards  paying  constantly  to  them  for  the  time  J'^^"^ 
their  support  and  maintenance,'*  and  then  proceeds  thus — "and  forasmuch  as  ^^^^"^^  ^^^«ut 
applicable  for  the  relief  of  the  poor  burghers  of  the  town  of  Dundee  may  in  some  years  *"'.  j^ 
to  more  than  will  be  necessary  to  pay  such  poor  burghers  for  their  support  and  ™^'"^^"^"^2rate 
enacted,  that  in  case  any  overplus  money  shall  at  any  time  remain  in  the  hands  of  the  magisira 
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and  town  council  after  the  previous  revenue  shall  be  paid  to  such  burghers,  it  shall  and  may  be 
la'wful  for  the  said  magistrates  and  town  council  from  time  to  time  to  lay  out  and  apply  such  over- 
plui  money  for  and  towards  the  repairing  the  said  workhouse  and  maintaining  the  poor  therein." 
Xhis  act  is  utterly  irreconcilable  with  the  notion,  that  the  ministers  of  Dundee  had  any  claim 
upon  any  portibn  of  these  particular  funds,  and  it  sanctions  the  appropriations  which  have  been 
made  of  them  to  the  support  of  decayed  burghers.  And  it  may  be  observed,  that  even  if  it  could 
have  b^en  shewn,  that  the  burgh  had  misapplied  the  hospital  funds,  yet  the  ministers  would  have 
no  right  to  complain  of  the  misappropriation,  unless  they  could  have  proved  that  they  had  an 
interest  in  them. 

I  do  not  think  that  the  circumstance  of  there  having  been  payment  made  to  the  ministers  by 
the  master  of  the  hospital  from  time  to  time,  is  at  all  material  to  the  decision  of  this  question ; 
for  the  observation  of  the  Lord  Justice  Clerk  is  perfectly  correct,  that  "there  can  be  no  prescrip- 
tion against  the  express  and  declared  object  and  condition  of  the  grant,  and  the  defenders  as 
administrators  cannot  found  on  any  prior  application  of  the  funds  in  order  to  defeat  the  object 
for  which  alone  they  obtained  the  grant."     If,  therefore,  the  ministers  had  no  right  under  the 
grant  of  Queen  Mary,  the  payments  made  to  them  by  the  burgh  could  not  establish  a  right ;  and 
if  they  were  entitled  to  a  provision  by  the  tem^s  of  that  grant,  the  varying  amount  of  the  pay- 
ments made  to  them  from  time  to  time  would  not  leave  them  to  the  arbitrary  discretion  of  the 
burgh  to  give  or  withhold  this  provision  at  pleasure.     But,  in  fact,  during  the  whole  time  the 
miniiters  had  an  undoubted  right  to  have  suitable  and  adequate  stipends  provided  for  them  out 
of  the  foundation  of  the  ministry,  and  hospital  of  Dundee,  created  by  the  union  and  incorporation 
of  the  possessions  of  the  Dominican  or  preaching  friars,  or  Franciscans,  and  Grey  Sisters,  in 
the  charter  of  Queen  Mary.     It  is  said,  that  there  is  no  difficulty  in  distinguishing  the  property, 
which  thus  explained  may  be  called  the  Queen's  donation,  from  that  of  the  hospital  proper. 
But  if  any  such  difficulty  should  arise,  it  ought  to  turn  to  the  prejudice  of  the  burgh,  and  not  to 
that  of  the  ministers.     The  council  have  chosen  to  blend  together  funds  which  ought  to  have 
been  kept  separate ;  and  those  who  are  interested  in  a  portion  of  these  funds,  apart  from  the  act, 
are  entitled  to  have  every  intendment  made  in  their  favour,  where  that  particular  property  upon 
which  their  rights  attach  cannot  be  distinguished. 

Upon  the  view  which  1  have  thus  taken,  I  do  not  think,  that  any  grants  or  bequests  which  have 
been  made  to  the  hospital,  whether  generally  or  expressly  for  some  particular  objects,  can  be 
properly  made  to  form  any  part  of  the  foundation  out  of  which  the  ministers'  stipends  are  to  be 
provided.  But  where  purchases  have  been  made  from  time  to  time  out  of  the  common  funds 
received  by  the  hospital  master,  the  foundation  ought  to  have  the  benefit  of  these  acquisitions  in  the 
proportion  which  its  revenues  bear  to  those  of  the  hospital  estate.  There  may  be  great  difficulty 
in  ascertaining  and  distinguishing  the  property  in  this  manner,  but  in  no  other  modes  in  my 
judgment  can  justice  be  done  between  the  parties.  With  respect  to  Monorgan's  Croft,  I  agree 
with  my  noble  and  learned  friend,  Lord  Cranworth,  that  it  clearly  appears,  that  an  ascertained 
portion  of  the  Johnstone  legacy  was  invested  in  its  purchase ;  and  as  the  legacy  was  given  for  the 
yearly  maintenance  of  the  aged  and  impotent  people  of  the  town  of  Dundee,  it  is  inapplicable 
to  the  stipends  of  the  ministers.  The  second  interlocutor  must  therefore  be  varied  in  this 
respect ;  and  as  to  the  interlocutors  generally,  I  am  of  opinion,  that  they  are  correct  in  their 
findings,  subject  to  the  observation  which  I  have  made  as  to  the  ambiguity  of  the  words,  "  very 
commonly  known  as  the  hospital  fund,"  in  the  first  interlocutor,  and  with  the  exception  of  the 
finding  in  the  second  interlocutor,  that  "the  old  hospital  and  its  property  fell  within  the  scope  of 
the  general  terms  of  Queen  Mary's  grant,  and  became  part  thereof ; "  but  as  my  noble  and  learned 
friend  differs  with  me  as  to  my  construction  of  the  grant,  his  opinion  must  prevail. 

Mr,  Rolt, — I  believe  it  will  be  necessary,  in  point  of  form,  that  the  appeal  generally  should  be 
dismissed,  except  as  to  the  fourth  finding  in  the  second  interlocutor.  As  to  costs,  it  will  be  for 
your  Lordships  to  say,  whether  they  should  be  of  the  whole,  or  of  the  part  of  the  appeal  which  is 
dismissed. 

Lord  Cranworth. — The  fiast  interlocutor  will  be  affirmed,  and  the  appeal  dismissed  with 
costs.    As  to  the  second  interlocutor,  the  cause  will  be  remitted  with  a  declaration  as  to  the 
Monorgan's  Croft. 
The  following  order  was  pronounced  by  the  House  of  Lords : — 

''Die  Mercuni,  24°  Julii  1861. 
"After  hearing  counsel,"  etc.,  "  Ordered  and  adjudged  by  the  Lords  spiruual  and  temporal  in 
parliament  assembled.  That  the  said  interlocutor  of  the  Lords  of  Session  in  Scotland  of  the 
Second  Division  of  the  18th  (signed  19th)  of  July  1856,  complained  of  in  the  said  appeal,  be, 
and  the  same  is  hereby,  affirmed,  and  that  the  said  appeal,  so  far  as  relates  to  the  said  inter- 
locutor, be,  and  the  same  is  hereby,  dismissed  this  House ;  and  that  the  said  interlocutor  of  the 
said  Lords  of  Session  of  the  Second  Division  of  the  i8th  (signed  19th)  of  March  1858,  also 
complained  of  in  the  said  appeal,  except  so  much  thereof  as  '  Finds  that  the  ground  called 
Monorgan's  Croft  was  purchased  out  of  the  accumulations  and  savings  of  the  general  funds  of  the 
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hospital,  and  belongs  to  the  foundation/  and  *  Finds  that  the  hospital,  at  different  times,  recdrBi 
the  whole  legacy  left  by  Robert  Johnstone  of  London,  amounting  to  j£iooo  sterling,  to  kt 
employed  by  the  Provost  and  Bailies  of  Dundee  in  the  yearly  maintenance  of  the  aged  si 
impotent  people  of  the  said  town  ;  and  that  the  annual  interest  of  ;£iooo  must  be  held  appiici 
to  that  purpose  in  framing  a  final  state  of  accounts;  and  that,  as  to  past  administration, <&it 
interest  of  that  sum  was  to  be  strictly  so  appropriated,  it  must  be  held,  that  it  was  fully  SLCCom 
for  by  the  charities  to  which  the  funds  generally  of  the  foundation  were  applied,'  be,  and  Qt 
same  is  hereby,  also  affirmed,  with  the  declaration,  that  the  ground,  called  Monorgan's  Cror:, 
must  be  deemed  to  have  been  purchased  in  the  year  1646,  with  part  of  the  legacy  of  £1000 
bequeathed  by  the  will  of  Robert  Johnstone,  in  order  that  the  same  might  thenceforth  be  held 
upon  the  trusts  by  the  said  will  declared  concerning  the  said  legacy :  And  it  is  further  ordcrtd 
that  the  appellants  do  pay,  or  cause  to  be  paid,  to  the  said  respondents  the  costs  incurred  by  thesi, 
in  respect  of  so  much  of  the  said  petition  and  appeal  as  stands  dismissed  as  aforesaid,  theamoaffi 
thereof  to  be  certified  by  the  Cleric  of  the  Parliaments  :  And  it  is  further  ordered,  that  the  cause 
hi  remitted  back  to  the  Court  of  Session  in  Scotland,  to  do  therein  as  shall  be  just  and  consisteni 
with  this  declaration  and  this  judgment :  And  it  is  also  further  ordered,  that  unless  the  costs 
certified  as  aforesaid  shall  be  paid  to  the  parties  entitled  to  the  same,  within  one  calendar  mont^ 
from  the  date  of  the  certificate  thereof,  the  Court  of  Session  in  Scotland,  or  the  Lord  Ordinarr 
officiating  on  the  Bills  during  the  vacation,  shall  issue  such  summary  process  or  diligence  for  ibe 
recovery  of  such  costs  as  shall  be  lawful  and  necessary." 

For  Appellants^  Loch  and  Maclaurin,  Solicitors,  London ;  Maclachlan,  Ivory,  and  Rodger, 
W.S.,  Edmburgh. — For  Respondents,  Simson  and  Traill,  Solicitors,  London;  Edmund  Baxter, 
W.S.,  Edinburgh. 
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The  Earl  of  Fife  and  Others,  his  Trustees,  Appellants,  v.  The  Honm\ie 
George  Skene  Duff  and  Others,  Respondents. 

Entail— Registration— Statute  1685,  c.  21— Deed  without  Executorial  Clauses— A"  ^^n^W 
lands,  and,  while  holding  them  on  a  personal  title,  executed  in  1721a  deed  of  entail,  coHimH^ 
with  power  to  revoke,  the  usual  clauses  of  an  entail,  excepting  procuratory  of  resignation,  pff^^ 
ofsasine,  and  obligation  to  infeft.  Thereafter  he  made  his  right  to  the  lands  real,  by  titlacs^r 
taining  no  reference  to  the  deed  of  1721.  He  died  leaving  issue,  two  daughters,  in  a  Utig<A^ 
between  whom,  it  was  determined  by  the  Court,  in  1725,  that  the  deed  of  \  72 1  had  not  been  revmi. 
The  daughters  thereafter  made  up  titles,  and  were  infeft  in  the  lands  as  heiressesportionm;  ^ 
in  1728  they  disponed  the  lands,  in  implement  of  the  deed  of  1721,  to  the  oldest  daughter  of  m 
entailer,  as  heiress  of  entail,  and  to  the  substitute  heirs  mentioned  in  the  deed.  The  aeedofiw 
contained  a  procuratory  of  resignation,  in  virtue  of  which  it  was  feudalised,  and  became  pfi^I 
the  progress  of  titles  under  which  the  lands  were  held  down  to  i860 ;  but  it  was  notregisUrei 
in  the  Register  of  Entails,  The  deed  of  172 1  wcu  registered.  In  an  action  at  the  insUmu  0] 
the  heir  of  entail  in  possession  against  the  substitutes: 

Held,  by  the  Court  or  Session,  That  it  was  not  necessary  that  the  original  deed  of  entail  o^^i 
the  register,  should  contain  executorial  clauses  making  it  capable  of  feudalization;  ^'^^JJ, 
requirements  of  the  Statute,  1685,  c.  21,  were  satisfied  by  the  deed  of  1721  having  been  recormi 
and  that  tlu  entail  of  the  lands  was  not  rendered  void  by  the  deed  of  1728  not  having  ^^ 

recorded.  t  r  riof 

Cause  remitted  by  House  of  Lords  on  appeal,  to  be  heard  by  the  whole  Judges  of  the  Loun  y 
Session.^ 

This  action  of  declarator  was  brought  for  the  purpose  of  having  it  found,  tbat  the  ^^  '  j 
Carraldston  and  others  belonged  to  the  Earl  of  Fife  (and  his  trustees)  in  fee  s»niP^^' ^^ 
that  a  sale  to  Mr.  Lauderdale  Maitland  was  a  valid  and  effectual  sale.  The  defendcre  are  ^ 
substitute  heirs  of  an  entail  of  the  lands,  under  which  they  maintained,  that  they  could  noi 

alienated.  ,?Millvby 

The  lands  of  Carraldston  were  purchased  in  August  172 1  from  Mr.  Stewart  orGranoiury^ 

1  See  previous  report  23  D.  657  :  33  Sc.  Jur.  321.  S.  C.  4  Macq.  Ap.  4^9;  33  S-  J^-  7'+ 
See  also  sequel  of  this  csise,post,  27  March  1863. 
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^f  ajor  George  Skene.  While  standing  on  a  personal  title  Major  Skene  executed  a  deed  on  24th 
October  172 1,  whereby  he  disponed  the  lands,  "under  the  express  reservation,  conditions, 
provisions,  restrictions,  limitations,  declarations,  burdens,  powers,  faculties,  and  clauses  irritant 
after  mentioned,"  to  himself,  and  to  the  heirs  male  of  his  body,  whom  failing,  to  his  oldest 
daughter,  Elizabeth  Skene,  spouse  of  George  Skene,  and  their  heirs  male ;  whom  failing,  to  his 
second  daughter,  Dame  Jean  Skene,  spouse  of  Sir  Alexander  Forbes,  and  their  heirs  male  ; 
ivliom  failing,  to  certain  other  heirs  of  tailzie. 

Xhe  deed  contained  the  conditions  and  clauses  irritant  and  resolutive  usually  inserted  in 
entails.  It  also  contained  a  clause  dispensing  with  delivery,  under  reservation  of  power  to  revoke 
and  an  assignation  to  the  writs ;  but  it  contained  no  procuratory  of  resignation,  or  precept  of 
sasine,  or  obligation  to  infeft. 

On  I2th  February  1723,  Major  Skene,  without  alluding  to  the  deed  of  October  172 1,  executed 
an  instrument  of  resignation  in  his  own  favour,  which  proceeded  upon  the  procuratory  of  resign- 
ation  in  the  disposition  to  him  by  Stewart  of  GrandtuUy.  A  Crown  charter,  duly  registered 
26th,  and  sealed  27th,  April,  and  instrument  of  sasine,  recorded  5th  May  1723,  followed  upon  the 
instrument  of  resignation. 

Major  Skene  died  on  13th  August  1724  without  leaving  male  issue. 

A  dispute  then  arose  between  the  sisters,  Mrs.  Elizabeth  Skene  and  Lady  Forbes,  in  regard  to 
the  subsistence  of  the  deed  of  October  1721,  under  which  the  former  proposed  to  serve  herself 
heiress  of  entail.  The  latter  objected,  and  a  litigation  ensued.  On  14th  January  1725,  Mrs. 
Skene  judicially  presented  the  deed  of  1721  to  the  Court,  and  it  was  recorded  in  the  Register  of 
Tailzies.  Before  the  litigation  was  terminated,  Lady  Forbes,  on  25th  June  1725,  had  herself 
served  as  heiress  portioner  in  general  to  her  father,  and  also  as  his  heiress  portioner  in  special 
of  Carraldston.  In  the  litigation  between  the  sisters  the  decision  of  the  Court  was  given  on  31st 
July  1725  {Skene  y.  Skene,  M.  1 1,354)  finding,  "That  Major  George  Skene,  his  expeding  a  charter 
and  taking  infeftment  thereon,  after  the  tailzie,  upon  the  procuratory  in  the  disposition  conceived 
in  favour  of  heirs  and  assignees  whatsoever,  prior  to  the  tailzie,  did  not  import  a  revocation  or 
alteration  of  the  said  tailzie,  and  therefore  repelled  the  objection  proponed  for  Dame  Jean  Skene 
and  her  husband.** 

Thereafter  Mrs.  Skene  had  herself  served  as  heiress  portioner  in  general  to  her  father,  and 
also  as  heiress  portioner  in  special  to  the  lands  of  Carraldston,  under  reservation  of  her  rights  as 
heiress  of  entail.  Of  the  same  date  she  also  served  heiself  heiress  of  tailzie  and  provision  in  the 
lands  of  Carraldston.  On  21st  September  1725,  precepts  from  Chancery,  proceeding  upon  their 
retours  as  heiress  portioners  in  special,  were  issued  in  favour  of  each  of  the  sisters,  and  upon 
these  they  were  severally  infeft 

Some  time  after  the  judgment  of  the  Court,  but  it  did  not  appear  whether  it  was  before  the 
prcx:eedings  last  mentioned,  or  not,  the  two  sisters  entered  into  a  submission  to  two  gentlemen 
of  the  bar,  as  to  their  rights.  There  is,  however,  nothing  now  to  shew  what  were  the  precise 
Questions  submitted  to  arbitration,  but  the  result  of  the  submission,  according  to  the  narrative  of 
tne  deed  immediately  to  be  mentioned,  was  a  decree  arbitral,  (3d  June  1728,)  which  ordained  the 
sisters  and  their  respective  husbands,  **  all  with  one  consent  (towards  implementing  and  com- 
pleating  the  disposition  and  taillie  granted  by  the  said  Major  George  Skene)  to  grant,  subscribe, 
and  deliver  a  formal  and  valid  irredeemable  right  and  disposition  of  all  and  haill  the  s"*  lands 
and  barrony  of  Carraldstoun.*' 

A  deed  was  accordingly  executed  on  5th  and  26th  June  and  6th  July  1728,  whereby  the  sisters 
— the  oldest  as  heir  of  tailzie  and  provision  in  general,  and  both  as  heiresses  portioners  in  special 
retoured  to  their  father,  and  standing  infeft  each  in  the  half  of  Carraldston— nd id,  with  consent  of 
their  respective  husbands,  "  (towards  implementing  and  compieating  the  said  disposition  and 
taillie,  and  in  supplement  of  the  want  of  a  procuratory  of  resignation  therein,  and  in  obedience 
to  the  said  decreet  arbitral,)  annaillie  and  dispone  to  and  in  favours  of  me,  the  said  Mrs.  Elizabeth 
Skene,  and  the  heirs  male  procreate,  or  to  be  procreate,  betwixt  me  and  the  said  George  Skene, 
my  husband ;  which  failing,  to  me  the  said  Dame  Jean  Skene,  and  the  heirs  male  procreate,  or  to 
be  procreate,  betwixt  me  and  the  said  Sir  Alexander  Forbes ;  which  failling,  to  the  said  Major 
George  Skene,  his  other  heirs  of  taillie,  substitutes,  and  successors,  mentioned  and  contained 
in  his  said  disposition  and  taillie,  and  repeated  and  rehearsed  in  the  prory.  of  resignation 
underwritten,  always  with  and  under  the  express  reservations,  conditions,  provisions,  restrictions, 
limitations,  burdens,  powers,  faculties,  and  clauses  irritant,  mentioned  in  the  said  taillie,  and 
repeated  in  the  prory.  of  resignation  herein  contained,  All  and  Haill"  the  lands  of  Carraldston. 

The  deed  of  1728,  which  contained  a  procuratory  of  resignation,  repeating  the  series  of  heirs 
and  the  restrictions,  etc.,  of  the  deed  of  October  172 1,  and  an  obligation  to  infeft,  was  never 
recorded  in  the  Register  of  Tailzie^ ;  and  Mrs.  Skene  was  never  infeft  upon  it. 

Mrs.  Skene  died  in  1745,  in  which  year  her  son  George  Skene  was  retoured  as  heir  of  tailzie 
and  provision  in  general  under  the  deed  of  October  1 721,  as  implemented  by  the  above  deed  of 
1728  :— and  in  1757  he  completed  his  title,  in  the  character  mentioned,  by  Crown  charter  of 
resignation,  proceeding  upon  the  procuratory  in  the  deed  of  1728,  to  which  he  had  right  by 
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general  service  to  his  mother.  He  was  duly  infeft  on  the  charter  of  resignation  from  the  Crota. 
In  all  of  these  deeds  the  deed  of  172 1  is  described  as  the  entail.  The  second  George  Skene  died 
in  1 78 1,  and  was  succeeded  by  a  son  of  the  same  name,  who  made  up  his  title  by  special  serrke 
as  heir  of  tailzie,  pre:ept  from  Chancery,  and  sasine.  The  instrument  of  sasine  in  hisfavs?, 
which  was  recorded  on  15th  June  1781,  was  alleged  to  be  invalid,  in  consequence  of  the  nuabs 
of  pages  on  which  it  was  written  not  being  mentioned  in  the  notary*s  docquet 

It  is  not  necessary  to  detail  the  subsequent  steps  of  the  title,  beyond  mentioning,  that  tk 
pursuer,  the  present  Earl  of  Fife,  an  heir  substitute  in  the  investiture,  having  completed  a  lide 
as  heir  to  his  father  before  the  defect  in  the  sasine  of  1781  was  discovered,  thereafter,  andi 
order  to  cure  the  defect,  made  up  another  title  by  service  as  heir  to  George  Skene,  the  oldest 
son  of  Elizabeth  Skene.  On  the  decree  in  this  service  the  present  Earl  was  infeft  in  April  iS6a 
He  subsequently  disponed  the  lands  of  Carraldston  to  certain  trustees  who,  after  being  infef; 
sold  them  to  Mr.  Maitland.  The  present  action  was  brought  to  remove  a  doubt  which  existed 
as  to  their  power  of  selling. 

The  Court  of  Session  held,  that  the  deed  of  1721  satisfied  the  Statute,  and  was  not  made  void 
by  the  deed  of  1728  not  being  recorded. 

The  pursuers  appealed,  maintaining  in  their  case,  that  the  judgment  of  the  Court  of  Session 
should  be  reversed,  because— i.  The  disposition  executed  by  Elizabeth  and  Jean  Skene,  in  172S, 
was  the  original  and  only  proper  deed  of  entail  of  the  lands  of  Carraldston ;  and  as  that  deed 
had  never  been  recorded  in  the  Register  of  Entails,  the  entail  thereby  constituted  was  not 
effectual  against  creditors  or  purchasers,  and  the  appellants  were  entitled  to  sell  or  otherwise 
deal  with  the  lands  as  if  they  were  owners  in  fee  simple.   2.  Because  the  deed  executed  by  Major 
S'vene,  in  1721,  did  not  transmit  any  right  of  property,  either  real  or  personal,  in  the  lands  of 
Carraldston,  and  was  not  an  effectual  entail  of  these  lands,  but  had  the  force  merely  of  an  obliga- 
tion to  entail  them.     3.  Because,  when  Elizabeth  and  Jean  Skene  implemented  the  obligation  to 
entail  the  lands  constituted  by  the  deed  of  172 1,  as  heiresses  at  law  of  Major  Skene,  they  became 
the  entailers,  and  the  deerfof  1728  was  the  basis  of  the  tailzied  feudal  investiture.    4.  BccaoiCi 
on  the  obligation  being  implemented,  Major  Skene's  deed  of  172 1  was  altogether  exhaustfli^ 
formed  no  step  in  the  progress  of  titles  of  the  said  lands.     5.  Because,  even  if  Major  Skene's 
deed  of  1721  were  to  be  regarded  as  a  valid  deed  of  entail,  it  never  was  feudalized  aad  is  not, 
and  never  was,  the  basis  of  the  investiture  under  which  the  lands  are  held.   Renton  v.Anstmtlur, 
I  Bell's  Ap.  129,  and  2  Bell,  214;  SytPuw.Dewary  M.  15,619;  Skene v,  Skenej  M.  ihl9t\^f^^^ 
V.  Fer^son^  5  S.  937 ;  Edtnonstone,  2  Paton,  Ap.  255 ;  Brown  v.  Macgregors^  3  Sh.  &  W'^^ 

The  respondents  in  their  printed  case,  supported  the  judgment  on  the  following  grwinds:-- 
I.  Because  the  entailer  of  the  lands  of  Carraldston  was  Major  Skene,  and  not  his  daughtcis,^^ 
the  original  entail  of  the  lands  was  the  deed  executed  by  Major  Skene  in  1 721,  and  not  that 
executed  by  his  daughters  in  1728.     2.  Because  the  deed  executed  by  the  daughters  of  Major 
Skene  was  a  mere  ancillary  and  subordinate  deed  granted  in  implement  of  the  original  entail 
executed  by  their  father,  and  in  supplement  of  the  want  of  the  executory  clauses  by  which  a  con- 
veyance was  feudalized.     3.  Because  the  Act  1685,  c.  22,  required  only,  that  the  original  entau 
should  be  produced  before  the  Lords  of  Council  and  Session,  for  the  purpose  of  ''^^^*^^^*jf 
did  not  require  that  the  writs  necessary  for  feudalizing  the  entail  should  be  produced  and  recocdeo. 
4.  Because,  at  the  date  of  the  Act  1685,  executory  clauses  necessary  for  feudalizing  a  conve)'an« 
were  not  in  use  to  be  annexed  to  the  conveyance,  but  separate  writs  were  granted,  enabling tte 
party  in  whose  favour  the  conveyance  was  granted  to  convert  his  personal  right  into  a  ^^"^^ 
by  means  of  infeftment,  and  the  act  did  not  require  such  separate  writs  to  be  produced  a^J 
recorded.     5.  Because  the  Act  1685  did  not  regulate,  and  in  no  way  affected,  thefeudaJiang^ 
entails,  but  regulated  their  registration  merely,  and  the  executory  clauses  of  an  enuil*^'^"^. 
included  among  the  matters  specified  in  the  act  as  necessary  to  be  recorded  in  the  Ktg\^^  ^ 
Tailzies.     6.  Because,  at  the  date  of  the  Act  1685,  and  for  some  years  afterwards,  precepts  0 
sasine  and  procuratories  of  resignation  fell  by  the  death  of  the  granter,  and  required  to 
renewed  by  the  granter's  heir  at  law;  and  the  Act  1685  did  not  require  su:h  renewed  precep 


alized  by  means  of  precepts  or  procuratories  granted  not  by  the  entailer,  but  by  the  party  nv^ 
whom  the  entailer  may  have  purchased  the  lands,  as  illustrated  by  the  case  oi Renton  v.  Anstrv     » 
decided  by  your  Lordships.    8.  Because,  where  the  heir  at  law  of  the  entailer  refuses  to  imp^ 
ment  an  entail  executed  by  his  ancestor,  not  containing  the  executory  clauses  necessary  tor 
alizing  it,  by  executing  an  extrajudicial  conveyance  in  impleinent  of  such  entail,  the  same    ^^^ 
is  effected  by  means  of  an  adjudication  in  implement,  which  is  a  judicial  conveyance  ).^ 
Court,  and  such  judicial  conveyance  is  not  held  to  be  the  original  entail,  and  is  not  ^^^\^^ 
the  Register  of  Entails ;  but  the  deed,  in  implement  of  which  the  judicial  conveyance  is  gra 
is  held  to  be  the  original  entaU,  and  that  deed  alone  is  recorded  in  the  Register  of  Tailzies. 
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Because  the  deed  of  entail  executed  by  Major  Skene  in  1721  is  in  all  respects  in  strict  accordance 
\¥ith  the  requirements  of  the  Act  1685,  and  was  duly  recorded  in  the  Register  of  Tailzies  in  terms 
of  that  act.  Skefie  v.  Skene^  M.  11,354;  Lockhart  v.  Denham^  M.  15,047 ;  Renton  v.  Anstruther^ 
2  Bell's  App.  214. 

R.  Palmer  Q.C.,  and  Anderson  Q.C.,  for  appellants. — An  entail  is  not  good  unless  it  is  feud- 
alized and  is  the  root  of  the  investiture.  The  reason  is,  that  there  is  no  such  thing  as  an  entail 
at  common  law — Hamilton  v.  Macdowall,  3d  March  181 5,  F.C.,  per  Lord  Meadowbank, 
Therefore  entails  being  merely  the  creatures  of  statute,  any  particular  deed  must  stand  or  fall 
according  as  it  has  within  itself  the  materials  which  comply  with  the  Statute  1685.  Entails  are 
merely  fortifications  against  creditors,  and  are  only  effectual  where  the  creditor  can  trace  the 
feudal  progress  up  to  a  properly  registered  deed  of  entail;  and  this  progress  cannot  be  traced 
unless  the  original  deed  contained  the  feudal  clauses  which  enabled  the  fetters  to  be  attached  to 
the  lands  themselves,  and  which  carry  the  investiture  downwards  without  a  break  in  the  chain. 
Applying  these  principles,  the  main  question  is.  Which  of  the  two  deeds  of  172 1  and  1728  is  the 
original  deed  of^ tailzie  or  the  root  of  this  investiture  ?  Primd/adey  it  is  the  deed  of  1728,  for  it 
contains  all  the  feudal  clauses,  and  that  of  1721  does  not. 

At  the  date  of  the  deed  1721,  the  granter  had  only  a  personal  title  to  the  lands,  and  though  it 
is  competent  for  a  person  having  such  title  to  make  a  good  entail,  he  must  not  only  dispone  the 
lands,  but  grant  a  procuratory  of  resignation  or  precept  of  sasine,  or  assign  an  unexecuted  pro* 
curatory.  Such  a  conveyance  leaves  the  feudal  title  where  it  was  before,  and  only  delegates  the 
right  of  completing  that  title  to  the  disponee.  But  as  the  deed  of  172 1  was  a  mortis  causd  deed, 
and  spoke  only  from  the  death  of  the  testator,  its  natural  effect  in  delegating  this  right  of  com- 
pleting the  title  had  been  intercepted  by  something  that  had  previously  happened.  The  thing 
that  had  happened  was  the  circumstance  of  Major  Skene  having,  in  1723,  completed  his  own 
title  in  fee  simple  under  the  charter  of  resignation,  so  that,  by  the  time  the  deed  of  1721  came 
into  operation,  this  delegated  power  had  gone  and  vanished.  There  was  then  nothing  left  but 
a  naked  disposition  of  the  land^,  for  the  charter  of  resignation  had  sopited  and  extinguished  the 
unexecuted  procuratory  which  was  in  existence  in  1721 — Moll  v.  Riddelly  13th  December  181 1, 
F.  C.  Though,  therefore,  it  is  not  denied,  that  a  person  having  only  a  personal  right  to  the  lands 
may  execute  an  entail  by  assigning  an  open  procuratory  of  resignation,  as  in  Napier  v.  Uinng- 
stone,  5  Bro.  Sup.  888,  still  there  must  be,  as  in  that  case,  some  warrant  of  infeftment  granted 
by  the  entailer.  And  it  is  also  true,  that  a  formal  clause  of  disposition  by  a  person  uninfeft 
implies  an  obligation  to  infeft,  and  can  be  completed  by  an  adjudication  in  implement,  as  was 
shewn  by  Renton  v.  Anstruther^  2  Bell's  App.  223.  But  these  two  cases  have  no  application 
"where  the  procuratory  of  resignation,  which  professed  to  be  assigned,  had  utterly  disappeared 
and  become  non-existent  at  the  time  the  professed  assignation  came  into  play.  In  this  deed  of 
1 72 1,  therefore,  there  was  a  mere  naked  disposition.  But  it  is  not  words  of  mere  disposition  that 
divest  the  feudal  title;  there  must  also  be  an  assignation  of  the  procuratory  of  resignation — Stair, 
3,  I,  16;  2  Ross's  Lect.  238.  Here  there  was  in  1724  no  assignation  of  the  procuratory,  for  the 
procuratory  had  been  previously  exhausted.  The  procuratory  of  resignation  is  an  essential  step 
of  the  feudal  progress,  and  was  so  assumed  in  Forbes  v.  Gammell^  20  D.  917,  and  was  held  not 
to  be  supplied  by  any  other  extraneous  mode  of  completing  the  title. 

Hence  it  follows,  that  the  recording  of  the  deed  of  1721  was  a  mere  nullity,  for  that  deed  did 
not  contain  the  feudal  clauses,  and  so  could  not  enter  the  feudal  progress  or  the  Register  of 
Sasines.  That  deed  in  fact  amounted  to  nothing  more  than  a  mere  contract  or  trust,  binding  on 
the  heir  to  make  a  good  entail  or  a  new  entail,  but  of  itself  it  was  no  more  a  deed  of  entail  fit  to 
be  registered  under  the  Statute  1685  than  any  will  or  trust  disposition  directing  trustees  to  exe- 
cute a  valid  entail  of  the  lands  would  be  so.  That  deed  of  1721  did  not,  in  any  way,  affect  the 
lands  themselves,  it  merely  founded  an  obligation  or  contract  binding  the  heir  at  law.  The 
distinction  between  a  mere  contract  to  convey,  and  the  conveyance  itself,  is  clear,  and  the 
Statute  1685  assuTies  throughout,  that  the  proper  deed  to  be  recorded  is  the  deed  which  is  to 
form  part  of  the  feudal  progress,  and  out  of  which  the  new  investiture  takes  its  rise.  The 
language  is  otherwise  unintelligible. 

[Lord  Chancellor. — Do  you  say,  that  a  deed  of  tailzie  which  is  recorded  before  it  is  feud- 
alized derives  no  advantage  from  its  being  so  recorded,  unless  and  until  it  becomes  subsequently 
feudalized  by  virtue  of  something  contained  in  the  deed  itself  'f\ 

Precisely.  It  must  be  feudalized  by  virtue  of  something  to  be  found  in  the  deed  itself,  and 
not  by  the  aid  of  some  extrinsic  and  independent  process.  A  disposition  without  a  procuratory 
of  resignation  is  not  a  feudal  conveyance  at  all ;  it  is  not  recognized  at  common  law.  A  court  of 
equity  alone  deems  it  binding  on  the  heir  at  law — Kames'  Pr.  Eq.  382.  The  process  of  adjudi- 
cation in  implement  is  accordingly  nothing  but  a  suit  of  specific  performance;  it  is  not  founded 
on  the  disposition  at  all,  but  on  the  obligation  of  the  heir  to  complete  the  imperfect  deed  of  his 
ancestor  —Ross's  Lect.  36. 

[Lord  Chancellor. — What  does  the  Act  1685  itself  say  as  to  the  feudal  title  being  necessary 
as  distinguished  from  the  mere  disposition  ?] 

4A- 
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(Reads  statute.)  The  statute  regards  infefhnent  as  the  main  thing,  and  for  this  obvious  reasos, 
that  the  fetters  must  enter  the  infeftment,  and  the  infeftment  being  on  the  register,  creditors 
could  always  have  access,  and  thereby  trace  by  direct  reference  the  fetters  up  to  their  fooaiD 
head,  viz.  the  deed  of  entail,  and  thus  they  discovered  what  entail  governed  the  lands.  Tk 
statute  did  not  deal  with  a  mere  instrument  giving  a  cause  of  action  against  some  one  to  on- 
plete  the  entail ;  it  dealt  with  the  principal  deed  itselC  The  fee  roust  be  tailzied  before^ 
statute  operated. 

All  this  shews,  that  the  deed  of  172 1  was  not,  and  could  not  be,  the  basis  of  this  investitnit; 
but  it  was  the  deed  of  1728  which  satisfied  the  statute,  for  it  alone  had  these  feudalizing  clauses 
which  the  deed  of  1721  wanted.  It  is  quite  immaterial  what  were  the  causes  thsU  led  to  the 
deed  of  1728  being  executed.  It  contained  all  the  elements  of  a  deed  of  entail,  and  its  mere 
recitals  are  no  better  than  a  vision  of  the  imagination.  Its  substantive  parts  are  alone  to  be 
regarded ;  the  mere  history  of  the  motives  or  inducements  influencing  the  minds  of  the  maken 
has  no  influence  on  the  operative  parts.  It  was  enough,  that  it  contained  a  disposition  by  per- 
sons having  the  feudal  title,  and  contained  also  a  procuratory  of  resignation,  which  enabled  the 
fetters  to  be  inserted  in  the  infeftment  This  deed  was  in  every  respect  the  proper  deed  to  be 
recorded  in  the  Register  of  Entails.  The  deed  of  1721  was,  at  most,  a  mere  obligation  to  mate 
an  entail,  but  the  deed  of  1728  was  the  executed  entail,  and,  as  such,  was  the  deed  to  be  regis- 
tered. If  a  mere  bond  of  tailzie  were  to  be  granted,  could  it  be  said,  that  the  registration  of  this 
bond  would  be  sufficient  ?  So,  in  a  trust  to  make  an  entail,  the  mere  trust  disposition  would  not 
be  the  proper  deed  to  be  registered,  for  that  would  be  inconsistent  with  Fairlie  v.  Ferguson^  5 

s.  937. 

[Lord  Chancellor. —Suppose  a  strict  entail,  with  a  power  to  the  heir  of  entail  tosell  a  portjofl 
of  the  lands,  and  reinvest  the  money  and  resettle  the  land  so  purchased  on  the  same  terms,  what 
would  you  register  in  such  a  case  ?] 

The  new  deed,  when  executed  by  the  heir,  would  be  the  entail  to  be  registered  as  to  the  nej 
lands,  for  by  that  way  alone  do  the  fetters  get  into  the  Register  of  Sasines.     The  deed  tk  172* 
was  therefore  the  original  entail  here.     If  Elizabeth  Skene  had  registered  the  deed  of  z/^'^* 
it  be  doubted,  that  that  would  have  been  a  good  entail  ?   Yet,  in  that  case,  there  couWw^*^ 
been  two  good  entails.    The  parties  themselves  seem  to  have  treated  the  deed  of  '7^'J^ 
the  kind  of  disposition  to  satisfy  the  statute.     It  is  true,  that  deed  might  have  been  the  gnwM 
of  an  action  against  the  heir  ad  factum  prastandum,  i,  e,  to  make  a  good  entail,  ortbcrciwgiK 
have  been  obtained  a  decree  of  adjudication  in  implement.    But  neither  of  these  things  ""^.^ 
The  personal  right,  which  might  have  been  directly  available  to  complete  the  feudal  uuc® 
1721,  was  lost  in  1723,  and,  in  1728,  the  fee  simple  was  acquired  by  the  heirs  portionffs,  tw» 
by  the  retours,  became  clothed  with  the  feudal  title.  They  could  at  that  time  have  sold  the  lanes 
and  given  a  good  title  to  the  purchaser.  . 

[Lord  Chancellor.— At  the  time  the  daughters  made  up  their  feudal  titleTthey  took  we  tec 

out  of  the  kcereditas  jacens  of  their  father,  and  there  then  remained  nothing  but  an  obligation^ 
them  to  make  an  entail,  the  lands,  however,  meanwhile  remaining  vested  in  them  in  fee 
simple.]  ^ 

Yes.  They  were  owners  of  the  fee,  and  could  at  that  time  have  sold  the  lands  ^"[^?T 
discharged  of  any  such  obligation.  Yet,  according  to  the  respondents,  if  the  ^^^^fj^  \^ 
executed  in  1728  had  been  registered,  and  not  that  of  172 1,  there  could  have  been  no  good  entau. 
[Lord  Chancellor.— You  say  that,  under  the  deed  of  i72i,two  things  might  have  been dont 
Either  a  decree  ad  factum  prcestandum  might  have  been  obtained  against  the  heirs,  in  ^**^^^ 
case  that  decree,  or  what  was  done  on  it,  would  have  been  registered  as  the  deed  °^^°^^l'..^. 
decree  of  adjudication  in  implement  might  have  been  obtained,  in  which  case  the  charter  folio  • 
ing  on  such  decree  would  have  been  the  proper  deed  to  be  registered.  Lord  Ivory  says,  the 
may  be  a  good  registration  without  feudalization,  and  a  good  feudalization  without  f^^'TrJ^tJ 
but  that  both  are  necessary.  Now,  is  it  competent  for  every  deed  which  isjegistered  to 
afterwards  feudalized  ?]  . 

Yes,  if  the  deed  contain  within  itself  the  materials  for  doing  so,  viz.  the  feudal  clauses,  wnn« 
otherwise.     If  a  deed  has  no  such  clauses,  infeftment  can  only  be  got  by  a  fresh  grant  ^^  ^  L^ 
curatory  of  resfgnation  by  the  person  feudally  invested.     That  was  what  was  done  here.    1 
deed  of  1728  was  a  fresh  grant  of  this  procuratory,  which  was  an  emanation  ^"^^^  f^S^^x 
owners,  and  that  deed  stands  an  independent  and  original  deed.      It  was  from  that  °^^    ^g 
the  fetters  came  which  entered  the  subsequent  infeftment.     A  tailzie  even  before  the  sia 
must  have  been  part  of  the  infeftment  so  as  to  appear  on  the  Register  of  Sasines— Stair,  u.j« 
— and  so  as  to  inform  creditors,  and  enable  them  to  judge  whether  the  statute  has  been  comp 
with.  ^^j  ^ 

[Lord  Brougham.— The  short  of  it  is,  you  say  the  deed  of  172 1  was  nothing  but  a  Dona 
tailzie.] 
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Precisely.     If  Major  Skene  had,  in  his  lifetime,  executed  a  deed  like  that  of  1728,  nobody 
could  doubt,  that  that  would  have  been  the  original  deed  of  tailzie. 
:  The  deed  of  1728,  therefore,  being  the  original  deed  of  entail,  which  was  the  foundation  of  the 

1        investiture,  ought  to  have  been  registered, — and  not  being  registered,  the  entail  is  bad. 
^  At  all  events,  the  deed  of  1728  was  a  new  deed  of  entail,  for  it  does  not  merely  repeat  the 

c;        fetters  of  172 1.     On  the  contrary,  Elizabeth  Skene  is  an  heir  of  entail  under  the  deed  of  1721, 
and  bound  by  its  fetters,  whereas  she  is  the  institute  under  the  deed  of  1728,  and  not  so  bound. 
This  is  a  difference  in  substance  and  not  in  form,  and  the  result  is,  that  the  deed  of  1728  was,  if 
.        anything,  a  new  deed  of  tailzie,  and  ought  to  have  been  put  in  the  register  as  well  as  that  of  172 1. 
r  D,  Mure  and  Kinnear  for  the  respondents. — The  Statute  1685  does  not  direct  any  particular 

.  mode  of  feudalizing  the  entail  It  merely  deals  with  the  preliminary  matter  of  the  structure  of 
the  entail  itself,  and  leaves  the  feudalization,  which  was  a  separate  and  distinct  matter,  to  be 
dealt  with  as  before. 

[Lord  Chancellor. — But  if  the  deed,  after  being  registered,  could  be  defeated  ^iZ/wn///,  it 
r,        would  have  been  idle  for  the  statute  to  enact,  that  such  entail  should  be  effectual.     It  seems  to 
'        follow  as  a  necessary  corollary  from  the  statute,  either  that  the  deed  as  registered  should  convey 
the  estate  completely  or  give  the  means  of  directly  completing  the  conveyance.] 

The  deed  of  172 1  did  in  reality  give  the  means  of  completing  the  title,  and  so  reaching  the, 
1  lands  by  means  of  an  adjudication  in  implement.  The  decree  of  adjudication  was  merely  a* 
'        circuitous  way  by  which  the  Court  did  what  the  heir  ought  to  have  done. 

[Lord  Chancellor. — Does  the  deed  of  1721  give  more  than  a  cause  of  action  against  the 
heir?    A  cause  of  action  is  very  different  from  a  conveyance.] 

It  is  not  material  what  name  is  to  be  given  to  what  the  deed  of  1721  gave.  A  decree  of 
adjudication  is  never  held  to  be  the  creation  of  a  right,  but  merely  the  completion  of  the  cere- 
monial part  of  the  feudal  title.  It  merely  supplies  a  necessary  form,  which  the  granter  omitted 
to  supply  himself  or  ought  to  have  supplied.  The  deed  of  1721  conveyed  a  personal  right  to 
call  for  a  proper  deed,  and,  by  the  general  service,  the  heirs  became  bound  to  complete  that  deed. 
[Lord  Chancellor. — You  see,  a  contract  to  convey  and  a  conveyance  are  very  different  things. 
Are  you  prepared  with  any  authorities  to  shew,  that  a  deed  of  entail  with  an  obligation  to  infeft, 
but  without  giving  the  means  of  infefting  the  disponee,  can  be  regarded  as  a  proper  entail  under 
the  Statute.^ 

We  are  not  prepared  with  any  definite  authority ;  but  Renton  v.  Anstruther  seems  to  assume 
that.  An  obligation  to  infeft  does  in  substance  aflbrd  the  means  of  infefting  the  party. 
[Lord  Chancellor. — Still  that  was  not  carried  out,  and  meanwhile  the  feudal  title  was  acquired 
Lord  Ivory  and  Lord  Deas  say,  that  there  was  an  implied  obligation  in  the  deed  of  1721  to 
infeft.  Well,  have  you  any  authority  that,  when  there  is  an  express  obligation  to  infeft,  but  the 
means  of  infefting  not  being  given  by  the  deed,  such  a  deed  may  be  well  recorded  under  the 
statute  1685.] 

There  is  no  precise  authority  at  hand. 
[Lord  Chancellor. — The  Lord  President  says  (p.  28,  F.):  "The  fetters  of  the  entail  must 
appear  in  the  feudal  progress.**  And  Lord  Ivory  says  (p.  32,  F.) :  "  This  deed  satisfies  all  the 
elements  of  a  proper  conveyance,  so  far  as  regards  its  binding  quality  and  its  connexion  with 
and  means  of  reaching  the  estate."  And  at  p.  33  he  says:  "It  is  true  there  can,  without 
feudalization,  be  no  entail  effective  against  creditors."  Therefore  feudalization  is  essential,  and 
the  fetters  must  appear  in  the  feudal  progress.  Now,  how  does  it  appear  that  the  fetters  of  that 
!  deed  ever  did  enter  the  feudal  progress  t\ 

The  inventory  of  titles,  at  page  119,  shews  there  was  such  a  deed. 
[Lord  Chancellor.— That  is  nothing ;  it  is  a  mere  private  document.    The  creditors  do  not 
see  that.] 
:  True,  the  creditor  does  not  see  it ;  but  it  is  a  list  of  the  titles  affecting  the  estate. 

[Lord  Chancellor. — You  must  shew,  that  the  deed  of  1721  will  be  found  in  the  Register  of 
Sasines,  so  that  the  creditors  might  become  aware  of  it.] 

It  is  only  the  fetters  of  the  deed  that  require  to  appear  in  the  Register  of  Sasines.  Now,  in 
the  deed  of  1728  there  is  a  recital  of  the  deed  of  1721,  and  in  this  way  the  creditor  would  at 
once  get  notice  of  that  deed.  The  deed  of  1728  did  not  purport  to  be  anything  more  than  the 
implement  or  fulfilling  of  the  obligation  made  incumbent  on  the  heirs  by  the  previous  deed,  which 
was  the  real  substantial  authority  and  warrant  for  that  deed  of  1728.  The  heirs  profess  only  to 
do  that  which  the  father  might  himself  have  done.  If  the  father  had  himself  done  in  1723  what 
the  daughters  did  in  1728,  it  would  not  have  been  the  deed  of  1723  that  would  have  been 
registered,  but  the  deed  of  172 1. 

[Lord  Brougham. — How  did  a  creditor  ever  see  the  deed  of  1721 1    He  traces  up  the  infeft- 
ment  to  the  deed  of  1728,  which  he  finds  a  regular  deed  of  entail.     How  is  he  referred  to  the 
prior  deed  of  1721  ?] 
He  must  have  been  referred  to  it  simply  because  the  deed  of  1728  professes  to  be  merely  an 
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implementing  of  that  deed  of  172 1,  and  it  referred  to  the  fetters  of  the  deed  of  1721  as  die 
binding  fetters.  The  deed  of  1728  merely  repeated  but  did  not  impose  the  fetters. 
[Lord  Chancellor. — The  creditor  goes  to  the  sasine,  and  he  finds  only  the  fetters  as  tkr 
came  from  the  deed  of  1728,  in  which  he  finds  all  the  elements  of  a  conveyance  with  thefo^ 
clauses  which  authorized  the  subsequent  infeftments.  He  there  stops,  and  then  goes  to  x 
Register  of  Entails,  and  finds  that  deed  is  not  registered  there.  Is  he  not  entitled  to  rely  on  s 
circumstance  as  shewing  there  is  no  binding  entail.^  It  comes  all  round  to  this,  does  tbedei 
of  1 72 1  ever  appear  in  the  Register  of  Sasines?] 

The  practice  is  for  the  creditor  to  go  backwards  for  forty  years,  and  if  he  finds  all  the  chartm 
and  infeftments  regular,  as  these  were,  it  is  difficult  to  see  how  the  objection  could  be  raised; 
though  no  doubt  ultimately  there  must  be  a  proper  registered  deed  of  entail 
[Lord  Chancellor. — All  the  Judges  say,  that  the  fetters  require  to  appear  in  the  sasine  or 
enter  the  feudal  progress.  Yet  they  say  this  deed  of  1721  was  a  good  deed  without  those  feudal 
clauses  which  alone  could  make  the  fetters  enter  the  sasine.  How  are  these  propositions  10  be 
reconciled  ?] 

The  procuratory  of  resignation  or  precept  of  sasine  were  in  truth  never  deemed  essential  paits 
of  a  conveyance,  and  they  were  originally  distinct  instruments,  Ersk.  2,  7,  17;  2,7,25.  1^ 
statute  did  not  profess  to  deal  with  anything  but  the  starting  point  of  the  entail,  viz.  the  origiosl 
deed,  leaving  the  feudal  consequences  to  be  supplied  by  the  common  law.  The  deed  of  1721 
conveyed  a  personal  right  binding  on  the  heirs,  which  was  not  sopited  by  the  charter  d  resigna- 
tion in  1723,  for  in  truth  they  were  not  inconsistent  instruments — Montgomery  s.  Eglintotyi 
Bell,  Ap.  149;  Inglis  v.  Inglis,  14  D.  54 ;  Irvine  v.  E.  Aberdeen,  M.  App.  Taillie^  No.  i. 

R.  Palmer  replied. — It  has  not  been  shewn,  that  the  deed  of  172 1  ever  entered  the  Register  of 
Sasines  or  the  feudal  progress.     The  investiture  of  the  Earl  of  Fife  is  entirely  founded  on  the 
deed  of  1728  and  the  procuratory  of  resignation  it  contained.     That  deed  was  the  fountainhead 
at  which  the  creditor  stopped,  and  by  that  deed  and  what  it  contained  the  entail  must  sand  or 
fall     It  may  have  referred  to  fetters  in  some  prior  deed,  but  an  entail  by  reference  is  not  a 
compliance  with  the  statute. — Cat  heart  v,  Gammell,  i  Macq.  363,  ante,  p.  192.    Atallew*^ 
both  the  deeds  should  have  been  put  on  the  Register  of  Entails,  which  was  not  doK  ^ 
Statute  1685  treats  the  lands  as  effectually  protected  only  when  they  were  feudalvTStedia 
the  heir  under  the  deed  of  entail.     That  was  the  law  before  and  after  the  statute ;  Sair.  2,  i 
43.     It  would  be  quite  inconsistent  with  the  language  of  the  statute,  as  well  as  with  Suff,ai» 
also  Renton  v.  Anstruther,  to  hold,  that  a  mere  obligation  to  infeft,  or  anything  onf^wia 
adjudication  in  implement  may  ultimately  proceed,  would,  if  registered,  satisfy  the  statute. 
[Lord  Cranworth.— I  want  to  know  if  the  fetters  of  the  deed  of  1721  did  not  appear  iotM 
register  in  this  way.     The  procuratory  of  resignation  in  the  deed  of  1728  referred  to  the  few* 
imposed  as  being  also  imposed  by  the  deed  of  172 1.     It  bore  that  the  fetters  were  repeated.J 
[Lord  Chancellor.— But  then  the  fetters  were  not  the  same,  for  in  1721  the  fetters «« 
declared  to  bind  the  heirs  of  entail,  of  whom  Elizabeth  Skene  was  one,  and  in  1728  the  fettos 
are  declared  to  be  binding  on  the  heirs,  of  whom  Elizabeth  Skene  was  not  one,  for  she  was  iw 
institute  in  the  latter  deed  ;  so  that  the  fetters  were  quite  different.] 
IMure. — The  fetters  were  the  same,  but  the  parties  fettered  were  different.]  , 

Lord  Chancellor  Westburv.— My  Lords,  we  have  listened  for  a  considerable  time,  ana 
with  the  most  patient  attention,  to  the  very  able  argument  at  the  bar  upon  a  subject  which  I  ^h 
I  thinV,  correctly  describe  as  in  itself  very  abstruse  and  difficult  of  determination.  Butwnii- 
it  is  abstruse  and  difficult,  it  is,  I  think,  satisfactorily  shewn  to  be  one  of  very  great  importance  m 
Scotch  law ;  and  which  may  possibly  involve  doctrines  of  great  moment  as  affecting  the  s^"" - 
of  Scotch  titles,  and  the  practice  of  Scotch  conveyancing.  I  think,  therefore,  I  ^^'^^^- 
opinions  of  all  your  Lordships  when  I  submit  to  you,  that  this  is  a  case  which  undouoteajy 
deserves  further  consideration.  It  is  not  perhaps  of  very  great  moment,  though  it  is  a  ^j!"^ 
be  referred  to  as  in  some  degree  relieving  us  from  anxiety  in  respect  of  the  course  wnicn 


should  adopt,  that  the  stake  in  question  here  is  one  of  great  magnitude  in  point  of  prop«ty. 

Under  all  the  circumstances,  therefore,  adverting  to  the  important  matters  involved  in 
decision,  with  reference,  not  merely  to  the  amount  at  stake,  but  also  to  the  future  P^^^^^^^ 
reasons  for  the  course  which,  I  submit  to  your  Lordships'  House,  ought  to  be  adopted,  is  ^ 
advise  yoiu*  Lordships  to  agree  with  me  in  the  opinion,  that  the  proper  course  to  be  ^^^"    , 
be  that  which  was  taken  in  the  case  which  has  been  so  frequently  referred  to  in  the  ^^m 
namely  the  case  of  Renton  v.  Anstruther,  though  I  think,  that  that  case  did  not  p^^ 
difficulties  equal  to  the  difficulties  of  the  present  case,  namely,  to  remit  the  case  to  tne    ^ 
of  Session,  with  a  request,  that  the  Court  of  Session  will  consult  all  the  Judges  upo 
question  in  the  case.  -w-rred  to, 

I  observe,  my  Lords,  that  in  the  case  of  Renton  v.  Anstruther,  this  course  was  "^^^^ 
and  we  all  know  from  our  experience,  that  it  was  correctly  referred  to  as  a  usual  ^I^jv^jst) 
House  to  adopt,  and  I  observe,  that  the  Lord  Chancellor  (who  was  then  Lord  Lynon 
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speaks  of  the  House  as  having  been  satisfied  in  the  course  of  the  argument,  that  that  was  the 
only  course  that  they  could  be  justified  in  pursuing,  considering  the  nature  of  the  case.  The 
order  made  in  that  case  was, ''  That  the  cause  be  remitted  back  to  the.  Second  Division  of  the 
Court  of  Session  in  Scotland,  to  review  generally  the  interlocutor  complained  of,  with  an 
instruction  to  the  Judges  of  that  Division  to  order  the  case  to  be  argued  by  counsel  before  the 
whole  of  the  Judges,  including  the  Lords  Ordinary,  and  to  report  their  opinions  thereon  to  the 
House.  And  this  House  does  not  think  fit  to  pronounce  any  judgment  upon  the  said  appeal, 
until  after  the  said  interlocutor  shall  have  been  so  reviewed,  and  the  opinions  thereupon  shall 
have  been  reported,  according  to  the  directions  of  the  House.** 

I  submit  to  your  Lordships,  that  it  would  be  wise  and  proper  to  adopt  that  form  of  order  on 
the  present  occasion,  and  I  move  your  Lordships  accordingly. 

Lord  Brougham. — My  Lords,  I  have  no  doubt  whatever,  that  this  is  the  right  course  to  be 
taken. 

Lord  Cranworth. — We  all  concur  in  it  Of  course  it  will  be  imderstood  at  the  bar,  that 
none  of  your  Lordships  express  or  intimate  any  opinion  upon  the  case. 

The  following  order  was  pronounced  by  the  House  of  Lords : — 

''Die  Veneris,  19°  July  1861. 
**  After  hearing  counsel,"  etc.,  "  Ordered  by  the  Lords  Spiritual  and  Temporal  in  Parliament 
assembled,  that  the  cause  be,  and  is  hereby,  remitted  back  to  the  said  First  Division  of  the  Court 
of  Session  in  Scotland,  to  review  generally  the  interlocutor  complained  of,  with  an  instruction  to 
the  Judges  of  that  Division  to  order  the  same  to  be  argued  vivd  voce  before  the  whole  Judges, 
including  the  Lords  Ordinary,  and  to  report  their  opinions  thereon  to  this  House ;  and  this 
House  does  not  think  fit  to  pronounce  any  judgment  upon  the  said  appeal,  until  after  the  said 
interlocutor  shall  have  been  so  reviewed,  and  the  opinions  thereupon  shall  have  been  reported 
according  to  the  direction  of  this  order."  * 

For  AppellantSy  Theodore  Martin,  Solicitor,  London  ;  Inglis  and  Leslie,  W.S.,  Edinburgh. — 
For  Respondents,  Connell  and  Hope^  Solicitors,  London ;  Tods,  Murray,  and  Jamieson,  W.S., 
Edinburgh. 


JULY  29,  i86i. 

The  Honourable  Dame  Grace  C.  IHe^zies, Appellant^v,  Sir  Robert  Menzies, 
Bart.,  Respondent. 

Game — Fishings — Locality — Entail—  Provision  to  Wife— ^  deed  of  entail  empowered  the  heirs 
in  possession  of  the  estate  '*  to  provide  and  infeft  their  tmvesy  by  way  of  locality  allenarly,  in 
competent  liferent  provisions,  the  same  not  exceeding  a  fourth  part  of  the  said  lands  and  estate.** 
A  disposition  of  locality  having  been  granted  under  the  permissive  power,  with  a  clause  of 
parts  and  pertinents  : 

Held  by  the  Court  of  Session,  i.  That  it  carried  in  favour  of  the  widow  an  exclusive  right  of 
shooting,  hunting,  and  fishing  {except  salmon  fishing),  over  the  locality  lands.  2.  That  the 
value  ojf  these  shootings,  &*c.,  although  they  had  never  been  let,  was  to  be  taken  in  computo, 
in  ascertaining  wJiether  the  locality  exceeded  one  fourth  part  of  the  lands  and  estate. 

On  appeal  to  the  House  of  Lords,  the  parties  having  consented  to  their  Lordships  disposing  of 
the  case  on  the  information  before  them  as  arbitrators,  in  order  to  save  the  necessity  of  a  remit 
for  further  investigation,  findings  were  pronounced  in  similar  terms  to  those  of  the  Court 
of  Session."^ 

The  Court  of  Session  had  remitted  to  a  Mr.  Syme,  W.S.,  to  prepare  a  scheme  of  locality, 
and  various  reports  were  made  from  time  to  time. 

*  See  Fife  v.  Duff,  post,  27  Mar.  1863. 

*  See  previous  report  17  D.  1090;  24  Sc.  Jur.  365  ;  27  Sc.  Jur.  554.        S.C.  33  Sc.  Jur.  718. 
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The  Court  ultimately  pronounced  the  two  following  interlocutors  : — "  loth  {2yd)  Jutu  lif. 
— The  Lords  having  considered  the  report  of  Mr.  Syme,  No.  78  of  process,  and  heard  cooisd 
for  the  parties,  approve  of  the  same  :  Find,  in  terms  thereof,  that  in  addition  to  the  renuncixn 
and  reconveyance  of  the  whole  of  the  locality  hill  of  Foss,  including  the  shoodngs  as  wda 
grazings  thereof  mentioned  in  the  interlocutor  of  10th  March  1857,  the  defender  is  boadt 
same  time  to  renounce  and  reconvey  to  the  pursuer  the  additional  locality  lands  of  Foss,  cM 
the  croft  of  Dalvoist,  and  the  farm  of  Kinnardochy,  together  with  right  to  the  peats,  fowls,  ai 
carriages,  from  Perth  to  Rannoch  Lodge,  performable  by  the  tenant  of  Kinnardochy,  ail  a 
mentioned  in  the  report ;  and  ordain  the  defender,  accordingly,  to  execute  such  renunciation aod 
reconveyance  of  said  hill  of  Foss,  and  lands  and  others  above  mentioned,  and  that  at  the  joiDt 
expense  of  both  parties ;  but  reserve  right  to  the  defender  and  her  tenants,  on  the  estate  of  Foss, 
to  cut,  win,  and  take  away  peats  from  the  moss  of  Foss  as  heretofore :  Find  further,  that  it  is 
necessarv  to  fence  the  high  ground  from  the  low  grounds  of  Foss,  and  that  by  a  wall  of  the 
height  of  five  feet  nine  inches  eastward  to  the  Kinnardochy  march,  as  explained  in  said  repor. 
and  marked  on  the  relative  sketch  No.  77  of  process,  which  is  to  be  erected  and  kept  in  repair 
at  the  expense  of  the  parties  in  the  proportions  of  four  fifths  payable  by  the  pursuer,  and  one  fifib 
by  the  defender,. and  decern." 

loM  {2'^rd)  June  1858.— The  Lords  having  resumed  consideration  of  this  case,  allow  Sr 
Robert  Menzies  one  third  of  the  taxed  expenses,  including  Mr.  Syme*s  fee,  and  all  other expoiscs 
connected  with  the  remit  to  him ;  allow  an  account  of  said  expenses  to  be  lodged,  and  remit  D 
the  Auditor  of  Court  to  tax  the  same  and  to  report.'* 

Lady  Menzies  appealed  to  the  House  of  Lords,  maintaining  that  the  interlocutorsof  die  Coon 
of  Session  should  be  reversed — i.  Because  the  appellant's  husband,  the  late  Sir  Neil  Menacsjia 
granting  the  deed  of  locality,  in  the  exercise  of  the  power  contained  in  the  deeds  of  entail,  vas 
not  bound  to  take  into  computation  the  value  of  the  game  upon  the  said  estates,  which  was  anJa 
and  unproductive  at  the  date  of  the  locality,  and  which,  in  the  uniform  prior  administiatKiBff 
these  estates,  had  never  been  made  a  source  of  pecuniary  gain.  MacPkerson  v.  MacPhensnl^^ 
Ap.  280.     2.  Because  the  principle  of  valuation,  approved  ot  and  given  effect  to  by  the  C«tfttf 
inequitable  and  erroneous  in  respect  the  shootings  of  the  locality  lands  were  valued,  wf  is f*^ 
actual  and  existing  state,  as  regards  accommodation,  and  otherwise,  in  1844,  when  i^^f^^ 
of  locality  was  executed  in  favour  of  the  appellant,  but  upon  the  footing  of  being  let,  asattJaioa^ 
with  two  shooting  lodges  to  be  built  upon  the  lands  by  the  tenants  of  the  game.    3.BtOJi3^ 
assuming  the  correctness  of  the  principle  of  valuation  according  to  which  the  locality  sho<ft»^^ 
valued  upon  the  footing  of  being  let  with  two  shooting  lodges  to  be  built  upon  the  1^°^^'^?Ja1 
£jQO^  at  which  the  cost  of  their  erection  was  estimated  by  the  reporter,  and  approved  of  by  «* 
Court,  is  inadequate  for  the  purpose ;  and  because  the  Court,  in  adopting  the  reporter's  cs^^ 
not  only  proceeded  in  the  absence  of  all  information  as  to  the  size  and  situation  of  the  P^^^''^ 
lodges,  the  cost  of  transporting  materials,  and  the  expense  of  making  the  roads  by  which  tM 
access  to  the  lodges  was  to  be  obtained,  but  refused  to  allow  the  appdlant  a  proof  of  theaTcr- 
ment  which  she  made  and  offered  to  instruct,  that  it  was  impossible  to  erect  two  lodges  upon  any 
part  of  the  locality  lands  of  Rannoch  at  the  estimated  cost  > 

The  respondent  (in  a  cross  appeal)  maintained  in  his  case,  that — 1.  According  to  ^^f"? 
construction  of  the  power  to  provide  wives  in  liferent  provisions  in  the  entail  under  which  tw 
estate  of  Menzies  and  Rannoch  is  held,  the  widow  had  no  right  to  the  shootings  over  the  Unto 
on  which  her  liferent  provision  was  secured.  2.  According  to  the  sound  construction  or  to 
deed  granted  by  the  late  Sir  Neil  Menzies,  the  appellant  had  no  right  to  the  shootings  over  tw 
lands  mentioned  in  that  deed.  3.  Even  although  the  appellant  were  held  to  be  a  proper  hfereoier 
of  the  lands,  she  had  no  right  to  the  shootings.  •   u-    ao. 

In  the  event  of  the  cross  appeal  not  being  sustained,  the  respondent  maintained  in  his  ^ 
that — In  estimating  the  amount  of  provision  to  which  the  appellant  was  entitled,  the  value  ot 
whole  shootings  over  the  entailed  estate,  whether  let  or  unlet,  by  the  late  Sir  Neil  Menzies,  ougoi 
to  be  taken  into  computation.  ,     .1 

The  Attorney  General  (Sir  R.  Bethell),  and  Anderson  Q.C.,  for  the  appellant.  Lady  Mena» 

Rolt  Q.C.,  and  Sir  H,  Cairns  Q.C,for  the  respondent  .-(The  hearing  of  this  "sewasserc^ 
times  ad|ourned  to  permit  of  a  compromise,  and  ultimately  both  pardes  consented  to  1^  ^^^^ 
final  decision  of  the  case  to  the  Lords  as  arbitrators,  keeping  in  view  the  legal  principles  '°*^ .  ^ 
The  arguments,  therefore,  do  not  admit  of  a  report ;  but  as  the  judgment  contains  observa 
on  some  points  of  law  it  is  added,  and  was  as  follows) : —  ^  ti,  r  itiy 

Lord  Cranworth.— When  the  argimient  in  this  case  closed  it  was  suggested,  tnar  ^ 
possibly  their  Lordships  might  think  it  necessary  to  make  a  remit  to  the  Court  of  ^^^  ^ 
some  further  invesdgation ;  but  being  very  anxious,  indeed,  to  prevent  that,  they  ^^^^j 
counsel  on  both  sides,  whether  they  would  agree  if  their  Lordships  saw  their  way  ^^.?7^  ^eiy 
conclusion,  which,  if  not  absolutely  exhausting  the  justice  of  the  case  (so  to  say),  would  ^  ^^ 
near  approximation  to  it,  to  authorize  their  Lordships  to  come  to  such  a  decision,  in  order 
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further  litigation.     The  counsel  for  Lady  Menzies  did  agree  to  that.     The  counsel  for  Sir  Robert 

Menzies  very  properly  said,  that  he  had  no  authority  to  give  such  consent,  his  client  being  in 

Italy.     Sir  Robert  Menzies  afterwards  sent  a  written  paper  which  we  have  looked  at,  and  we  do 

not  quite  understand  whether  it  amounts  to  a  positive  tmequivocal  consent,  that  we  should  dispose 

of  tlie  whole  case,  in  which  case  their  Lordships  would  feel,  that  they  should  be  somewhat  in  the 

nature  of  arbitrators,  and  not  only  arbitrators,  but  arbitrators  avowedly  deciding  something  which 

might  possibly  not  be  absolute  justice.     Before,  therefore,  we  proceed  upon  that  which,  in  our 

opinion,  would  be  a  very  desirable  course  to  take,  we  want  to  know  whether  both  sides  are 

-willing  to  authorize  it  to  be  entered  upon  the  minutes  of  parliament  as  being  done  with  their 

consent 

if/jr,  Anderson. — On  the  part  of  Lady  Menzies,  I  am  authorized  to  say,  that  she  gives  an 
unequivocal  consent  to  your  Lordship's  proposition  without  any  condition. 
Lord  Cranworth. — Does  Sir  Robsrt  Menzies  consent } 

Mr.  Hope. — Sir  Robert  does  the  same.  He  only  wished  in  his  note  to  bring  certain  observations 
before  your  Lordships. 

Lord  Cranworth. — They  will  not  have  very  much  influence  upon  our  determination,  but 
their  Lordships  will  bear  them  in  mind.  Then  it  will  be  entered  upon  the  minutes  of  the  House, 
that  the  parties  gave  an  unequivocal  consent,  that  their  Lordships  may  dispose  of  the  case  in  the 
way  that  they  think  will  be  the  nearest  approach  to  substantial  justice. 

Now,  my  Lords,  I  am  prepared  to  give  my  opinion  to  your  Lordships  in  this  very  unpleasant 
sort  of  case.  This  case  arises  upon  a  deed  of  entail  under  which  the  late  Sir  Neil  Menzies,  who 
died  in  the  year  1844,  held  possession  of  the  estate.  The  deed  of  entail  was  dated  in  the  year 
1778,  and  is  framed  in  such  a  way,  that  Sir  Neil  Menzies  became  in  fact  tenant  in  tail.  There 
was  this  power  in  the  original  deed,  that  ''  it  shall  be  lawful  for  the  said  heirs  male  of  my  body, 
and  the  other  heirs  of  tailzie  above  mentioned,  to  provide  and  infeft  their  wives,  by  way  of 
locality,  allenarly  in  competent  liferent  provisions,  tne  same  not  exceeding  a  fourth  part  of  the 
said  lands  and  estate,  in  so  far  as  the  same  shall  be  free  and  unaffected  for  the  time  with  prior 
liferents  and  annual  rents  of  personal  debts  that  do  or  may  affect  the  same,  excepting  always  from 
the  same  power  of  providing  wives  in  locality  the  foresaid  mansion  house  and  manor  place  of 
Castle  Menzies. 

Now,  first  of  all  I  say,  and  about  this  there  is  no  doubt,  that  what  was  meant  was,  that  the  heir 
of  entail  might  give  by  way  of  locality  to  his  wife,  if  she  should  survive  him,  so  much  of  the 
value  of  the  settled  lands  as  should  not  exceed  one  fourth  of  the  fair  annual  amount.  That  is 
the  clear  meaning.  The  question  is.  What  is  the  annual  value  of  the  whole  lands,  and  who  is 
the  tenant,  for  the  time  being,  authorized  to  assign  by  way  of  locality  to  his  wife  any  portion  of 
those  lands  which  he  thought  fit  to  select,  not  exceeding  one  fourth  of  the  annual  value  t 

Sir  Neil  Menzies,  being  tenant  in  tail,  did  execute  a  deed  giving  to  his  wife,  now  his  widow, 
the  present  appellant,  certain  lands  by  way  of  locality,  consisting  of  some  of  the  lands  which 
may  be  described  as  the  Rannoch  Lodge  Estate. 

That  deed  was  executed  in  the  month  of  February  1844,  but  in  the  course  of  two  or  three 
months  thereafter  Sir  Neil  Menzies  died.  A  question  might  arise  as  to  the  time  when  the  value 
was  to  be  calculated,  whether  at  the  date  of  the  death  or  at  the  date  of  the  deed.  I  believe,  that 
has  been  decided.  1  have  not  loo!<ed  into  that  point  minutely,  but  we  were  told,  that  we  need 
not  trouble  ourselves  with  any  inquiry  of  that  sort,  for  the  two  events  happened  so  near  to  one 
another,  that  it  may  be  assumed,  that  there  was  no  practical  difference^  in  which  way  the  value 
was  taken. 

Upon  the  death  of  Sir  Neil  Menzies,  which  happened  soon  after  the  execution  of  this  deed, 
Lady  Menzies,  the  widow,  entered  upon  the  lands  which  had  been  so  assigned,  the  Rannoch 
Lodge  Estate.  After  a  time  her  son,  the  present  respondent,  raised  this  question.  He  said-^ 
*'  The  locality  lands  do  not  carry  with  them,  by  that  locality,  the  right  of  shooting  over  them." 
The  widow  was  infeft  in  a  liferent,  and  Sir  Robert,  the  son,  was  infeft  in  the  fee,  and  his  first 
contention  was,  that  he,  as  owner  of  the  fee,  had  a  right  of  shooting  over  those  lands ;  and  that, 
if  he  was  not  right  in  that,  he  had  it  at  least  concurrently,  if  not  exclusively. 

That  question  is  raised  by  what  is  called  the  cross  appeal  It  was  disposed  of  first  of  all  by 
the  Lord  Ordinary,  and  afterwards  by  the  Court  of  Session.  The  Lorcf  Ordinary  pronounced 
his  interlocutor  upon  the  13th  of  December  1850,  in  which  he  decided  against  the  pursuer,  that 
the  disposition  of  the  locality  carried  with  it,  during  the  life  of  the  widow,  all  the  usual  incidents 
of  property;  or,  at  least,  this  incident,  the  right  of  shooting,  just  in  the  same  way  as  if  she  had 
been  the  owner  in  fee.  That  question  was  afterwards  carried  to  the  Inner  House,  which 
entirely  adopted  the  view,  that  had  been  taken  by  the  Lord  Ordinary;  and  by  their  interlocutor 
the  Inner  House,  on  the  26th  February  1851,  decided  that,  as  owner  of  the  locality  lands,  she 
had  the  right  of  shooting  over  these  lands. 

In  that  view  of  the  case  we  all  entirely  concur,  and  it  is  unnecessary  to  go  into  the  subject. 
The  case  has  been  fully  decided  by  the  Lords  of  Session,  but  I  shall  only  trouble  your  Lordships 
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by  reading  one  or  two  passages  from  their  judgments.  Lord  Medwyn  says,  **  I  am  not  aware  of 
any  principle  on  which  these  rights/'  that  is,  the  rights  of  shooting,  **  do  not  attach  to  the  vj(bf 
who  is  in  possession  of  the  locality  lands,  as  one  of  the  usual  incidents  of  property.  Slr^ 
during  her  life,  feudally  vested  in  these  lands.  She  is  infeft  in  them,  and  holds  them  under t^ 
heir  as  superior,  by  resigning  on  the  procuratory  in'  the  deed,  or  she  might  get  her  base  i^ 
ment  confirmed.  Though  the  heir  also  is  infeft  in  the  fee  of  the  lands,  his  l^neficial  use  of  k 
Unds  is  restricted,  nay,  excluded,  by  the  liferent  right  of  the  widow,  competendy  granted  bvk 
predecessor  in  virtue  of  the  very  title  which  conveys  the  estate  to  him,'*  Then  he  goes  on » 
shew  a  little  more  at  large,  that  this  must  carry  the  right  of  shooting. 

Then  Lord  MoncreifT  says,  ''  I  shall  endeavour  to  express  my  opinion  as  shortly  as  possible, 
for  really,  until  I  heard  the  discussion  which  has  taken  place,  I  could  not  have  supposed,  thati 
is  a  question  on  which  any  serious  doubt  could  exist  The  question  is,  What  rights  did  this  tiik 
confer  on  the  widow  when  she  came  into  possession  of  the  lands  under  it  ? 

'^  The  particular  thing  here  in  question  is  not  mentioned  in  the  deed,  neither  was  it  necessaiy, 
that  it  should  be  mentioned,  unless  it  were  intended  to  except  or  exclude  a  right  and  power 
naturally  incident  to  such  a  title.  And,  therefore,  it  seems  to  me  to  be  essentially  necessary  to 
the  right  understanding  of  this  question,  to  consider  what  the  nature  of  the  title  thus  constitnted 
was  in  itself."  Then  he  goes  on,  after  two  or  three  pages,  to  say — "  It  seems  to  me  to  be  a 
attempt  to  hmit  a  title  of  property,  contrary  to  its  legal  import,  of  which  I  am  not  aware  of  ar 
example;  on  the  contrary,  in  all  the  discussions  which  have  hitherto  taken  place  on  the  case  of 
let  and  unlet  shootings,  it  has  always  been  assumed,  and  I  think  correctly,  that  the  titJe  to  tlie 
shootings,  or  rather — (now  this  seems  to  me  to  go  to  the  very  root  of  the  question)— the  power 
of  searching  for  and  destroying  game  upon  the  lands,  must  pass  to  the  liferent  proprietor  as  a 
pertinent,  or  incident  to  the  lands  themselves.  It  cannot  be  stated  otherwise.  If  it  is  made 
productive  by  being  let,  it  is  part  of  the  fruit  of  the  lands ;  and  whatever  may  be  the  effect  ti 
Its  not  being  let,  which  is  a  separate  question  which  remains  for  consideration,  it  is  still  a  natiaa/ 
fruit  of  the  lands  which  the  proprietor  enjoys  for  his  own  benefit.  I  have  thus  taken  a  verrpiai 
and  simple  view  of  this  question,  and  I  had  not  imagined,  from  the  terms  of  the  summoosorib? 
titles  relied  on,  that  any  other  view  of  it  could  be  taken.'* 

In  that  view  of  the  case  I  most  entirely  concur;  and  I  believe  none  of  your  Lor^ 
the  smallest  doubt  upon  the  subject.  Therefore,  that  disposes  of  the  cross  appeal  so  tsr  as 
relates  to  that  point  The  cross  appeal  also  complains  of  everything  else  which  ihft  P®sKr 
thinks  is  to  his  prejudice  in  the  interlocutors. 

Now,  my  Lords,  that  question  having  been  so  disposed  of,  another  question  was  introda^ 
about  which  there  was  great  difference  of  opinion,  but  which  has  also  been  disposed  of,  and  k 
not  now  pending.  Therefore  I  come  now  to  the  main  question  which  has  been  raised  by  this 
ap]3eal. 

The  first  interlocutor  which  is  complained  of  is  the  interlocutor  of  the  nth  March  \o^ 
whereby  "the  Lords,  having  resumed  consideration  of  this  cause'* — I  do  not  quote  the  Lore 
Ordinary's  interlocutor — "find  that  the  value  of  the  shootings  over  the  lands  conveyed  as  locality 
lands,  although  not  let  by  the  deceased  Sir  Neil  Menzies,  ought  to  be  taken  into  computatioi 
with  the  value  of  the  other  shootings  on  the  estate,  in  ascertaining  whether  the  provision  made 
by  the  said  disposition  in  locality  does  in  real  value  exceed  one  fourth  part  the  lands  and  estate 
belonging  to  the  granter  of  the  disposition  in  locality."  ^ 

Now,  upon  that  point  also,  I  believe  none  of  your  Lordships  have  frpm  the  first  had  any  douW 
whatever.  It  having  been  decided,  that  shootings  let  are  to  be  taken  into  account,  1  cannot 
imagine  how  it  can  possibly  be  argued,  that  shootings  unlet  are  not  also  to  be  taken  into  account. 
Shootings  not  let  are  in  truth  shootings  retained,  because  the  owner  of  them  thinks  it  more 
expedient,  more  convenient,  or  more  agreeable  to  have  them  in  hand  rather  than  to  get  money 
for  them.  It  is  upon  exactly  the  same  principle,  that,  in  estimating  property  in  this  coantry 
which  is  in  the  hands  of  the  owner,  the  Court  of  Chancery  always  sets  an  occupation  rent  upon 
it.  The  value  is  just  the  same  whether  you  retain  it  or  whether  you  let  it ;  it  can  make  no 
difference  in  principle.  If  you  let  it,  what  you  get  for  it  is  of  course  the  clear  value  or  tftc 
subject  let.  If  you  choose  to  retain  it,  then  you  must  as  well  as  you  can  find  out  what  worn 
have  been  the  value  if  it  had  been  let,  and  charge  the  owner  for  what  is  kept,  ^^^^  ?.^  \ 
have  no  hesitation — ^at  least  I  have  none,  and  I  believe  neither  of  my  noble  and  learned  Irienfl 
has — in  saying,  that  that  is  perfecdy  right  . 

Then,  we  want  to  ascertain  whether,  that  which  has  been  allotted  by  way  of  locality  is  ot 
not  in  excess  over  that  which  he  had  a  right  to  allot ;  that  is,  in  this  case,  whether  the  Ranno^ 
Lodge  estate,  with  right  of  shooting  over  it,  or  that  portion  of  it  over  which  shootings  can  _^ 
exercised,  does  or  does  not  amount  to  one  fourth  of  the  annual  value  of  the  whole,  or  .^^''J  .^:j 
is  more  than  one  fourth  of  the  value  of  that  which  is  retained  by  the  (tenant  in  ?"^.  P^JL- 
possession  under  the  entail.  Now,  for  that  purpose,  the  Lords  of  Session  proceed  ^'^J  ,  v5 
"  And  in  respect  of  the  averments  of  the  pursuer  as  to  the  value  of  the  shootings  over  the  locan  7 
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lands,  as  increasing  the  value  of  these  lands  to  sach  an  extent  as  to  exceed  to  a  material  extent 
the  one  fourth  part  of  the  lands  and  estate,  remit  to  Thomas  Syme,  W.S.,  to  value  the  shootings 
as  well  on  the  locality  lands  as  on  the  lands  and  estate  held  by  the  said  Sir  Neil  Menzies  under 
the  deed  of  entail,  referred  to  in  the  disposition  of  locality,  with  power  to  him  to  take  such 
evidence  as  he  may  think  necessary  for  his  own  guidance  or  for  the  information  of  the  Court, 
and  to  report  the  value  of  the  same ;  and,  at  the  same  time,  to  report  whether  to  any  and  to 
-what  extent  the  lands  conveyed  by  the  said  disposition  of  locality,  along  with  the  value  of  the 
shootings  on  the  same,  exceed  one  fourth  part  of  the  said  entailed  land  and  estate  in  point  of 
value,  ^e  value  of  the  shootings  over  the  rest  of  the  lands  being  taken  into  account,  as  well  as 
the  value  of  the  shooting  on  the  locality  lands.     I  think  a  portion  of  that  interlocutor  was  not 
strictly  right.    The  latter  part  is  right,  because  Mr.  Syme  is  to  ascertain  whether  to  any  and  to 
what  extent  the  lands  conveyed  by  the  said  disposition  of  locality,  along  with  the  value  of  the 
shootings  on  the  same,  exceed  one  fourth  part  of  the  said  entailed  lands  and  estate  in  point  of 
value,  the  value  of  the  shootings  over  the  rest  of  the  lands  being  taken  into  account.  That  is  the 
true  principle.    I  think,  that  the  former  part  of  that  direction  as  to  the  value  of  the  shootings  to 
be  taken  by  themselves  was  superfluous,  though  I  should  not  have  quarrelled  with  that  interlocutor 
merely  because  it  directed  something  to  be  ascertained  that  need  not  have  been  ascertained. 
The  latter  part  of  the  interlocutor,  however,  comes  to  the  very  point  in  the  case,  as  it  directs  the 
only  inquiry  which  ought  ever  to  have  been  directed,  and  therefore  I  will  assume  that  interlo- 
cutor to  be  perfectly  right.     Mr.  Syme,  however,  soon  found  that  he  was  in  embarrassment, 
because  he  did  not  know  whether  he  was  to  calculate  the  value  as  it  was  when  he  was  looking  at 
the  lands,  or  whether  he  was  to  calculate  the  value  as  it  was  in  1844.     Therefore  he  came  to  the 
Court  and  stated  the  embarrassment  he  was  under,  and  the  Court  then  made  a  further  interlo- 
cutor on  the  20th  May  1853,  and  found,  that  the  state  of  things  to  which  Mr.  Syme  was  to  direct 
his  attention  was  not  that  of  the  existing  period,  but  the  state  of  things  in  1844.    That  also  was 
perfecdy  correct.    There  is  something  more  in  that  interlocutor,  which  is  unimportant,  but  I 
think,  that,  if  the  matter  had  rested  there,  the  Court  of  Session  would  have  been  perfectly  right. 
Mr.  Syme  proceeded  with  this  inquiry,  and  there,  I  think,  he  first  got  into  error,  because  he 
did  not  calculate  what  the  whole  value  of  the  property  was,  including  the  shootings  as  an  incident 
to  the  property ;  but,  assuming,  that  all  the  parties  were  agreed  in  what  the  whole  was,  independ- 
ently of  the  shootings,  he  calculated  what  the  shootings  were  worth.    The  shootings  upon  the 
locahty  lands,  he  said,  "are  worth  very  little,  because  there  is  not  a  lodge  for  them."     And  I 
think  he  adopted,  perhaps,  not  an  unreasonable  mode  of  inquiry  in  pursuing  the  directions,  which, 
from  time  to  time,  were  given  by  the  Court  of  Session.     But  that  was  not  the  correct  principle 
upon  which  he  ought  to  have  proceeded.     In  order  to  relieve  himself  from  embarrassment,  he 

foes  into  a  somewhat  ingenious  but  strange  calculation  of  what  the  value  of  the  shootings  would 
e,  supposing  the  owner  of  the  locality  lands  to  build  lodges  upon  them,  and  to  borrow  money 
for  budding  lodges,  and  to  pay  an  interest  for  that  money,  and  to  pay  also  an  insurance  upon  her 
own  life,  because  her  interest  may  come  to  an  end.  He  finds,  in  doing  that,  that  there  would 
be,  first,  £'^S  a  year  to  pay  for  interest  of  the  money,  which  it  would  be  necessary  to  borrow  for 
building  the  lodges ;  and  next,  another  sum  of  £^^  a  year  for  insurance  of  her  life,  and  that  that 
must  b«  deducted  from  the  value  of  the  shootmgs  which  was  to  be  added  to  the  value  of  the 
Rannoch  Lodge  estate.  Now,  that  was,  as  I  have  already  pointed  out,  a  'whoUy  erroneous  prin- 
ciple; but  »pon  reporting  to  the  Inner  House  what  he  had  done,  they  made  another  interlocutor 
of  the  13th  July  1854,  whereby  they  remitted  back  to  Mr.  Syme  to  report  what  rent  the  shoot- 
ings of  the  land,  occupied  by  the  pursuer  and  defender  respectively,  would  have  yielded  in  1 844, 
to  Sir  Neil  Menzies,  as  matters  then  stood,  which  I  understand  to  mean  without  any  lodges  at 
aU ;  and,  specially,  what  rent  the  shootings  on  the  locality  lands  would  have  yielded,  if  let  by 
Sir  Neil  Menzies  in  1844,  without  Rannoch  Lodge.  And  then  the  Court  gave  some  special 
directions  as  to  a  particular  part  of  the  locality  lands  called  Cruach,  as  to  which  it  was  contended, 
that  a  very  great  deduction  ought  to  be  made  in  respect  of  the  shootings  upon  that  land,  because 
it  was  of  a  peculiar  form,  being  a  narrow  strip  of  land  which  was  used  For  grazing  purposes;  and 
that,  inasmuch  as  the  grazing  value  had  been  taken  into  calculation  in  valuing  the  land,  and 
would  be  Doaterially  damaged  by  letting  the  shootings  upon  it,  that  ought  all  to  be  subject  to 
correction.  That  is  all  perfectly  true ;  but  the  very  necessity  for  such  an  inquiry  confirms  me 
in  my  opinion,  that,  from  the  first  moment  that  Mr.  Syme  and  the  Court  departed  from  the 
original  interlocutor,  which  was  quite  correct,  namely,  a  direction  to  ascertain  what  was  Uie 
value  of  the  whole,  they  got  into  an  entanglement  irom  which  they  have  never  extricated 
themselves. 

Mr.  Synie  then  proceeds  under  this  direction,  and  he  makes  his  report  in  conformity  with  the 
inquiry  which  he  had  made,  and  the  result  of  his  report  is,  that  the  shootings  in  the  locality  lands 
in  Rannoch  are  to  be  valued  as  if  they  were  let  without  Rannoch  Lodge,  because  it  was  not 
necessary  to  let  Rannoch  Lodge  with  the  shootings.  You  have  got  Rannoch  included  in  the 
value  of  the  land,  and  you  must  estimate  what  the  shootings  would  be  worth  without  Rannoch 
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Lodge.  This  would  make  it  still  more  difficult ;  and  then  it  was  also  referred  to  Mr.  Syme  a 
say  whether,  looking  to  the  nature  of  the  land  of  Cruach,  a  deduction  ought  to  be  made  inifce 
value  of  the  shootings.  A  portion  of  the  shootings  of  the  other  lands  of  the  tentants  in  tailbi 
been  let  in  the  lifetime  of  Sir  Neil  Menzies.  Mr.  Syme  calculated,  and  the  Court  very  propaiT 
adopted  his  calculation,  that  the  rent  which  had  been  paid  for  the  lands  on  Foss  was  £m 
year,  of  which  £2^  is  to  be  imputed  to  the  furniture  of  the  house,  and,  therefore,  that  reduc&i 
to  jC^SS'  Part  of  those  shootings  were  on  the  locality  lands,  and  part  on  Sir  Robert's  land;  n 
£2$  was  allotted  to  the  shootings  upon  the  locality  lands,  and  iJi3o  to  the  shootings  on  thelaads 
of  the  tenant  in  tail. 

Then  there  was  another  remit  back.  And  Mr.  Syme  made  a  further  report,  to  the  effect,  tk 
a  reduction  ought  to  be  made  in  respect  to  Cruach;  and  finally,  by  the  interlocutor  of  the  iithoJ 
March  1856,  the  Lords  approve  of  his  report,  and  proceed  thus— -"They  find,  that  by  thercpoit 
the  value  of  the  lands  conveyed  by  the  deed  of  locality  in  favour  of  the  defender,  includiiis' 
therein  the  value  of  the  shootings  on  the  same,  exceeds  one  fourth  part  of  the  value  of  the  whok 
lands  and  estates  of  Menzies,  Rannoch,  and  Foss,  at  the  date  of  the  death  of  the  granterof  the 
deed  of  locality,  by  the  sum  of  ;£i59  o^.  i  J</. ;  and  then  they  find,  that  the  defender  is  bound  to 
reconvey  to  the  pursuer  such  a  jxart  of  the  lands  and  farms  comprehended  under  the  deed  of 
locality,  as  may  correspond  with  the  amount  of  excess  above  specified,  and  remit  to  Mr.  Syme 
to  consider  what  portion  of  the  locality  lands  ought  to  be  reconveyed." 

Upon  this  Mr.  Syme  proceeds  to  select  certain  lands  to  be  reconveyed,  but  he  comes  back  to 
the  Court  again  and  says — I  cannot  do  this  perfectly  because  I  am  not  a  sur\'eyor.  I  wish  to 
have  some  further  assistance.  And  then  there  is  a  further  remit  to  him  to  look  it  over  again 
with  a  surveyor.  After  that  the  Court  find,  that,  "in  order  to  meet  the  excess  of  /150, certain 
lands  are  to  be  reconveyed  to  the  pursuer,"  and  there  is  an  end  of  the  case  in  the  Court  below. 

The  question  therefore  is,  whether  your  Lordships  can,  in  this  embrangled  state  of  things, 
come  to  any  conclusion,  that  is  sufficiently  satisfactory  to  enable  you  to  do  that  which  the  rcaJ 
interests  of  the  parties  require,  namely,  to  stop  further  litigation  by  at  once  cutting  theiaiot,aM 
in  the  belief,  that  in  taking  this  course  we  are  deciding  what  is  right  to  be  done.    I  am  prepww 
to  advise  your  Lordships,  and  I  believe  my  noble  and  learned  friends  concur,  that  whkiDp^ 
of  form  the  Court  below  have  proceeded  upon  erroneous  grounds,  we  think,  that  the  cooclisj* 
in  point  of  amount  at  which  Mr.  Syme  has  arrived  is  either  accurate,  or  so  nearly  accnrattjUiat 
we  may  properly  allow  it  to  stand.    The  way  in  which  he  has  arrived  at  that  conclustf»is*i5j^ 
He  has  said,  in  order  to  make  the  shootings  over  the  locality  lands  available,  you  mn^  «»"^ 
lodges,  for  which  you  must  borrow  money,  and  you  must  charge  the  interest  of  that  money;  )^ 
must  also  insure  her  life,  and  those  two  charges  together  make  up  £70  a  year.    I  believe  all  ywr 
Lordships  think,  that  Lady  Menzies  is  not  bound  to  build  lodges,  or  to  enter  into  any  specula- 
tion ;  but  I  believe,  that  we  may  take,  as  a  fair  measure  of  the  diminished  value  of  the  shodtin^ 
in  the  Rannoch  Lodge  estate,  from  the  circumstance  of  there  being  no  lodges  upon  it,  what  it 
would  have  cost  to  build  those  lodges.  y> 

I  am  far  firom  saying,  that  this  will  do  complete  justice  in  the  case.  Complete  justice  conW 
only  be  done  by  setting  aside  all  the  interlocutors  after  the  second— a  sort  of  scancW,  v^ 
which  this  House  would  be  anxious  to  refrain,  for  here  there  has  been  a  fresh  remit,  and  a  iren 
report  every  year  for  six  years  past,  and  now  to  set  aside  all  those  interlocutors,  and  *o  rcnuttne 
case  back  to  the  Court  to  go  through  with  it  again,  upon  the  principle  of  the  first  "i^'^^^^^lJ^ 
would  have  been  most  revolting  to  our  feelings  to  have  felt  ourselves  bound  to  do  so,  and  1  mw 
sincerely  rejoice,  that  the  parties  have  agreed  to  our  cutting  the  knot  as  it  were,  which,  however. 


go  on  with  any  further  litigation.  j^- 

What  I  therefore  propose  to  your  Lordships  is  this :  The  first,  the  cross  appeal,  is  cenaimy 
altogether  wrong,  and  ought  to  be  dismissed  with  costs.     Whether  the  second  appeal  was  wi 
right  or  wrong,  we  cannot  tell,  but  we  think  we  may  safely  affirm  the  interlocutor  appeal 
against,  for  the  reasons  I  have  suggested,  but  we  think  it  must  be  affirmed  with  costs. 
Mr,  RolL — Your  Lordships  said  the  first  appeal;  ours  is  the  second. 
Mr,  A ftderson.— The  second  in  time.  .  ^w 

Lord  Cranworth.— I  mean  the  respondents  cross  appeal,  which  raises  the  q^^^tion  w^" 
the  locality  lands  carry  the  shootings  with  them.     That  must  be  dismissed  with  costs,  wa  ^ 
there  was  no  ground  for  raising  such  a  question.     With  regard  to  the  other  appeal  "  ""Lg 
dismissed  without  costs.    We  need  say  nothing  more,  because,  although  the  ^^^  j^ 
arrived  at  by  a  wrong  road,  we  think  it  so  near  the  right  result,  that  it  should  be  a™"°^    -c 

Lord  Wensleydale.— My  Lords,  I  entirely  concur  in  every  word  that  has  fallen  nom 
noble  and  learned  friend.  ,  friends. 

Lord  Chelmsford.— I  will  only  say,  that  I  entirely  agree  with  my  noble  and  leamea  u 
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Afr.  Anderson. — With  regard  to  the  costs  below,  we  have  actually  paid  under  the  interlocutor 
of  the  Court  of  Session  one  third  of  the  costs,  and  those  costs  were  in  your  Lordships'  opinion 
altogether  a  misdirection.     I  submit,  that  neither  party  should  pay  any  portion  of  those  costs. 

Lord  Cranworth.  —  We  have  thought  of  that,  and  we  tbank,  that  we  must  leave  the 
interlocutors  just  as  they  are. 

As  regards  the  original  appeal^  the  interlocutors  appealed  from  affirmed^  and  the  appeal 
distnissed.  And  as  regards  the  cross  appeal^  the  interlocutors  appealed  from  affirmed^  and  the 
cross  appeal  dismissed  tvith  costs. 

F'or  Appellanty  Maitland  and  Graham,  Solicitors,  London ;  James  Robertson,  W.  S.,  Edin- 
burgh.— For  Respondent^  Connell  and  Hope,  Solicitors,  London ;  Tods,  Murray,  and  Jamieson, 
V^.S.,  Edinburgh, 
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